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* * *
PETITION FOR WRIT OF HABEAS CORPUS

Filed May 31, 1972

* * *
Place of detention: Virginia State Farm, Va.

A. Criminal Trial

1. Name and location of court which imposed the sentence from
which you seek relief :
Fairfax County Circuit Court, Fairfax County, Va.

2. The offense or offenses for which sentence was imposed (include
indictment number or numbers if known) :

a. they said, I sold CoCaine, distrib

3. The date upon which sentence was imposed and the terms of
the sentence:

a. June 22/71 thirty years

4. Check which plea you made and whether trial was by jury:
Plea of Guilty: ; Plea of not guilty: v; Trial by jury: V; Trial

by judge without jury: .....

S. The name and address of each attorney, if any, who represented
you at your criminal trial:

Thomas J. Morris, The Dixie Building, 2060 N. 14th Street,
Arlington, Va. 22201.

6. Did you appeal the conviction ? Yes

7. If you answered "yes" to 6, state:
the result and the date in your appeal or petition for certiorari:
a. don't know the date, But I was denied.
citations of the appellate court opinions or orders:
a .. ..

8. List the name and address of each attorney, if any, who repre-
sented you on your appeal:

Thomas J. Morris, The Dixie Building, 2060 N. 14th Street,
Arlington, Va. 22201.
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B. Habeas corpus

9. Before this petition did you file with respect to this conviction
any other petition for habeas corpus in either a State or federal court ?
Yes

10. If you answered "yes" to 9, list with respect to each petition:
the name and location of the court in which each was filed:
a. Alexandria Federal Court
the disposition and the date:
a. still pening
the name and address of each attorney, if any, who represented

you on your habeas corpus:
a. none

11. Did you appeal from the disposition of your petition for
habeas corpus? no

12. If you answered "yes" to 11, state:
the result and the date of each petition:
a. Still pening
citations of court opinions or orders on your habeas corpus petition:
a. Still pening
the name and address of each attorney, if any, who represented

you on appeal of your habeas corpus:
a. None

C. Other Petitions, Motions or Applications

13. List all other petitions, motions or applications filed with any
court following a final order of conviction and not set out in A or B.
Include the nature of the motion, the name and location of the court,
the result, the date, and citations to opinions or orders. Give the name
and address of each attorney, if any, who represened you:

a. None

D. Present Petition

14. State the grounds which make your detention unlawful, in-
cluding the facts on which you intend to rely:

a. I was tryed on hearsay evidence, and false information was used
to convict me. My attorney didn't subpoena one of my witness to my
trial, I ask the Commonwealth to set my trial back, but he denied me
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that right, to have all my witness present, and then he has the nerves
to ask me, why my witness wasn't presented. Mr. Rodway Threaten the
witness, in order for them to lie under Oath Lenard said, he was force
to lie under Oath by the Commonwealth. I have seventeen witness to
prove that I am illegal detain. I am asking the Court to grant me a
new trial, on my newly discovered evidence, and I will prove that Judge
John A. Rothsack, send my Case to the Jury because of prejudice.

15. List each ground set forth in 14, which has been presented in
any other proceeding:

a. . ... _

List the proceedings in which each ground was raised:
a. .__._.__ _

16. If any ground set forth in 14 has not been presented to a
court, list each ground and the reason why it was not:

a. because the truth came after my Conviction.
b. Now I have seventeen witness.
(the common witness) got be charge

18.1-273, because I didn't have a transcript for proof.

/s/ John William Jackson, Jr.
State Farm, Va.

State Of Virginia
City ICounty Of State Farm, Va.

The above named petitioner being first duly sworn, says:

1. He signed the foregoing petition;

2. The facts stated in the petition are true to the best of his
information and belief.

lsi John William Jackson, Jr.

Subscribed and sworn to before me this 25 day of May, 1972
Is/ James W. May
Notary Public

My commission expires 1-27-74.

The petition will not be filed without payment of court costs unless
the petitioner is entitled to proceed in forma pauperis and has executed
the attached.
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Forma Pauperis Affidavit

State Of Virginia
City ICounty Of State Farm, Va.

The petitioner being duly sworn, says:

1. He is unable to pay the costs of this action or give security
therefor;

2. His assets amount to a total of $N one.

/sl John William Jackson, Jr.

**

Subscribed and sworn to before me this 25 day of May, 1972.

lsi James W. May
Notary Public

My commission expires 1-27-74.

*

Affidavit in support of motion for a new trial,
Newly discovered Evidence And prejudicial error Committed.

Petitioner John Jackson, Is asking the Court to set aside my
Conviction, that was imposed upon him on false information, and
hearsay evidence. The petitioner, is saying with a burden of proof, that
the Commonwealth intimidate the witness to comit prejury in his trial,
and the petitioner is saying that the Commonwealth, obstruct Justice,
by forcing the witness to prejury themself in the trial. by doing this
the Commonwealth denied, the petitioner, the equal protection of the
law, and the due process of the law. The petitioner have seventeen
witness, to present to the Court, to prove that his Conviction is illegal
as said. We can't keep using blind Justice, we must share, the truth
with the blacks generation for equally and their family to come. The
petitioner have discover new evidence in his case, with a burden of
proof. I will ask the Court for an attorney to represent me at a hearing,
because I am illegal detain. My allegations will beas following.

(1) officer Quintin Robinson, Committed prejury intentional
please read his testimony on pages (17-18-19) in my preliminary hear-
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ing transcript, where he tald the Caurt, that he met me at a schaal
recreation Center, and said we discuss drugs a large amaunt, a half
t spaan. And then Mr. Robinson, came back to' the petitianer regular
trial, and told Court, and Jury that Dec. 3rd was the first time, we
actually met me, and it was the first time we had a face to face
confrontation, naw please read page (26) in my regular trial tran-
script. this is not an error, this is a cornman bear faced lie. I am asking
the Court to surpress, Mr. Robinson testimony from the petitioner
Court record, because of prejury.

(2) Mr. Robinsan prejudice Judge John A. Rothrock, along with
my appearance.

(3) The petitianer will tell the Court with confidents that the
only reason, Judge John A. Rothrock sent his case to' the grand jury,
because he was prejudice, he Judge a blackman by his appearance, not
evidence please read page (55) in my preliminary hearing transcript.
a question for the Court, Is this Justice or prejudiceness:

(4) The petitioner is saying with a burden af proaf that the
Commonwealth, Mr. Iran Rodway force the witness to lie, under
Oath for an Conviction, one of the Commonwealth, witness have said
that he lie under Oath, because of threats and various promised, made
by the Cammonwealth.

(5) The petitioner have seventeen witness to present to the Court,
and the petitianer at'so have witness to prove that Commonwealth
abstruct Justice, along with Conspiracy.

(6) on page (25) in my regular trial transcript officer Quintin
Robinson told the Court, that he handed me twenty dallars, and then
turn around and said I pick the money up. This is a question for the
Court to' decide up from where?

please read Daniel Lenard testimony on pages (122-123) in my
regular trial transcript, where Mr. Lenard said officer Quintin Robinson
laid the money an the table, and he said I slid officer Rabinson two bags
on the table, please contemplate, on Mr. Lenard testimony. Now the
petitioner will ask the ask the Court, to' read Mr. Eugene Jones testi-
mony an page (141) in the same transcript, Mr. Jones said officer
Robinsan laid the maney on the table, and he said I handed Mr.
Lenard two bags of cocaine, which prove Mr. Lenard sold the Cocaine.
Mr. Lenard admitted in a notary statement to the Court that he was
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force to lie. Mr. Lenard also Confess to Mr. Jack Hall that he sold
the Cocaine, what kind of Court are you all running, please tell me?
why is you all still holding me. I am not asking for an highway to
the sky, I am only begging and asking for Justice. The dope pusher is
free and I am doing time. how can Justice be use so blindly?

(7) The records will show that honorable Arthur Sinclair dismiss
a charge against the petitioner similar to the charge, back in October
of last year. he said, any body who pick money off a table is not a
crime, The Honorable Judge Arthur Sinclair, dismiss that case on the
same ground, about somebody saying I pick the money off the table. If
I were in the house, how can I be picked out as a big dealer when, the
witness said five others was present at the table at the time, Mr.
Robinson laid the money on the table. I am teUing the Court with prove,
that no one person, can be Charge, and five said to be present at the
table, the house don't belong to me, how can you all Charge me, with-
out the owner being Charge? The reason is the Court is lieing. I will
prove that my conviction, was base on false evidence, and prejury.
The Court have fail to prove that I was a big dealer, and that I
actually the cocaine, on Dec. 3rd 1970, to Mr. Robinson, because Mr.
Robinson have prejury himself, to the Court, with out reason of a
doubt. The Commonwealth won this case, on lie, and intimidation,
and false publicity which is slanted.

(8) The petitioner will not name is seventeen, in his petition,
until he talk to an attorney, and we ask the Court after, his witness
have been submitted to' the Court, he will ask the Court to subpoena all
seventeen of them, and a news man. I pray that the Court, will do
away with prejudiceness and hate and show Justice to everyone. I
pray that petition will be granted in thirty days. I don't have ,any
money in my account.

/s/ John William Jackson, Jr.
Petitioner Signature

Subscribed and Sworn To Before me
This 25 day of May, 1972.

/s/ James W. May
Notary Public

My Commission Expires 1-27-74.
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ANSWER

Filed July 27, 1972

Naw cames the respO'ndent, by counsel, and fO'r his answer to' the
petitian for writ O'fhabeas carpus and says as fO'llaws.

1. Petitianer is naw being detained pursuant to' a judgment of this
CO'urt of June 22, 1971, wherein the petitianer was canvicted O'f dis-
tributing cO'ntrolled drug and sentenced to' a term of thirty (30) years
in the Virginia State Penitentiary. (See Exhibit I, Capy af Prisan
Recard).

2. The petitian herein appears to' be alleging the faHO'wing
matters:

( 1) Insufficiency af the evidence.

(2) Inability to' have witnesses an defendant's behalf.

(3) Perjured testimany by witnesses deliberately abtained by
by the prasecutiO'n.

3. As to' the allegatiO'n O'finsufficiency O'f the evidence, respandent
says that said allegatiO'n is nat a proper subject far habeas corpus pro-
ceeding absent a showing that the conviction was tatally devoid af
evidentiary support. Pettus v. Peyton} 207 Va. 9'06, 153 S.E.2d 278
(1967). Respondent says that the records of petitioner's state court
trial shaw canclusively that his convictiO'n was nO't sO'devaid of evi-
dentiary suppO'rt. As to' the remaining allegations af the petitiO'n herein,
respandent says that said allegatiO'ns raise unrecorded matters O'f fact
and that therefore a plenary hearing is necessary to' determine the
merits af these allegations.

4. Respondent denies each and every allegatian of the petition
nat specifically admitted herein.

Wherefare, respandent prays that a plenary hearing be granted
for the petitioner and that pursuant to' said plenary hearing the entire
petitiO'n be denied and dismissed.

* * *
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ORDER

Entered August 23, 1972

It appearing from the affidavit filed by the Petitioner that he is
without sufficient means to employ counsel of his own choosing to
represent him in the prosecutian of his petition for Writ of Habeas
Corpus, it is hereby

Ordered that Robert T. Hall, 10560 Main Street, Fairfax, Vir-
ginia, an able and experienced attorney at law practicing before this
Court, be appointed to represent Petitioner, and the Clerk of this Court
is directed to certify a copy of this order to' the Petitioner and to the
Deputy Attarney General.

Enter: August 23rd, 1972

/s/ James Keith, Judge

* * *
SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS

Filed February 16, 1973

Comes Now the Petitioner and assets as additianal grounds for
the granting of a Writ of Habeas Corpus that he was denied due process
of law and the equal pratectian of the laws in that:

1. He was indicted by a grand jury which did not represent a
cross.;.section of his community, which had as its foreman, as agent
of the State, the former Clerk of the Caurt before which he was tried
and which had before it no competent evidence upon which to make a
finding af prabable cause. .

2. He was put twice in jeopardy far the same offense in that the
Commonwealth put him twice in jeopardy for violation af S 54-
524.101 (a) distribution and passession with intent to distribute cocaine
and was nat put to' an election by the Court. Passession with intent to
distribute was subsumed in the charge of distribution and should not
have been presented to the jury as a separate and independent charge.
Your Petitioner asserts that joinder of those two Courts O'f the same
offense was prejudicial and gave the Commonwealth the apportunity to
introduce intO'evidence otherwise imidmissible but clearly inflammatory
matters which inter alia contributed to the length af your Petitioner's
sentence and unduly influence the jury to find your Petitioner guilty.
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3. The petit jury did not represent nO'r was it selected from a
cross-sectiO'n of the community. Additionally, one juror seated was not
qualified to sit in that a member of his immediate family was, by his
own subsequent admission, "deep in drugs" at the time he was sitting in
judgment on your Petitioner.

4. The suspected drug in question, Cocaine, was offered in evi-
dence but not admitted because the chain of custody was not estab-
lished. Therefore the State's expert witness gave an opinion based
upon a fact which never came into evidence and accO'rdingly, his opiniO'n
was inadmissible and your Petitioner was denied his constitutional
right to' cO'nfront the witnesses against him.

5. Your PetitiO'ner was denied his right to appeal his conviction.

All of which individually and cO'llectivelyserved to deny yO'urPeti-
tioner due process of law and equal protection of the laws.

* *
ORDER

*

Entered May 4, 1973

This proceeding came O'nto' be heard on April 17, 1973, upon the
petition of John William Jackson, Jr. for a writ of habeas corpus, the
supplementary petition thereto, and the answer of the respondent, the
petitioner appearing in person and by his attorney, Robert T. Hall,
previously appointed by this Court, and the respondent appearing by
Gilbert W. Haith, Assistant Attorney General.

Upon consideration thereof, after hearing the evidence of the
parties and the argument of counsel, and after a review of the record
and transcripts of the petitioner's original criminal trial, and for the
reasons and findings stated by the Court from the bench at the con-
clusion of the hearing, it appearing that the writ should issue as prayed;
now, therefore, it is,

Adjudged and Ordered that the petition for a writ of habeas
corpus is hereby granted to the petitioner, to which action of the Court
the respondent objects' and excepts.

It is Ordered that this Order shall be stayed for a period of sixty
days from and after April 17, 1973, to permit the respondent to appeal
this Order if it be so advised, and the petitioner is therefore remanded
to the custody of the respondent.
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It is further Ordered that Robert T. Hall, Esquire, be allowed a
fee of $300.00 for services rendered in this matter.

Let the Clerk of this Court certify copies of this Order to the peti-
tioner, petitioner's counsel, the respondent, and Gilbert W. Haith,
Assistant Attorney General.

Enter this 4th day of May, 1973

/ s/ Perry Thornton, Jr.
Judge

* * *
NOTICE OF APPEAL

Now comes the respondent, R. M. Oliver, Superintendent of the
Virginia State Farm, by counsel, pursuant to Rule 5:6 of the Rules
of the Supreme Court of Virginia, and files his Notice of Appeal to the
judgment of the Circuit Court of Fairfax County of May 4, 1973,
wherein the petition for a writ of habeas corpus filed by the petitioner -
~as granted.

* * *
ASSIGNMENTS OF ERROR

Now comes the respondent, R. M. Oliver, Superintendent of the.
Virginia State Farm, by counsel, and files the following assignments of
error in conjunction with his Notice of Appeal to the judgment of the
Circuit Court of Fairfax County, Virginia, of May 4, 1973 :

1. The Court erred in granting the petition for a writ of habeas
corpus on the grounds that petitioner had been denied due process of
law by the combining of two separate charges and indictments in his
criminal trial, namely distribution of controlled drugs and possession of
controlled drugs with the intent to distribute.

The transcript of the plenary hearing held on April 17, 1973, in
the Circuit Court of Fairfax County, as well as all the pertinent court
records of both the petitioner's habeas corpus proceeding and of the
petitioner's original trial, will be filed as a part of the record in this
appeal.

* * *
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INDICTMENT FOR POSSESSION OF A CONTROLLED DRUG
WITH INTENT TO DISTRIBUTE

The Grand Jurors of the Commonwealth of Virginia, in and for
the body of the County of Fairfax, and now attending the said Court
at its March Term, 1971, upon their oaths present that John W.
Jackson, Jr., a/k/a Fly Jack, on the 3rd day of December, 1970, in
the Courty of Fairfax, did unlawfully and feloniously, knowingly or
intentionally possess with intent to distribute, a controlled drug, to-wit:
cocaine, in violation of Section 54-524.101 (a) of the 1950 Code of
Virginia, as amended, against the peace and dignity of the Com-
monwealth.

Witnesses called by the Court, sworn and sent to testify before the
Grand Jury:

Inv. Luzi, Fairfax County Police Dept.

* * *
INDICTMENT FOR DISTRIBUTING A CONTROLLED DRUG

The Grand Jurors of the Commonwealth of Virginia, in and for
the body of the County of Fairfax, and now attending the said Court
at its March Term, 1971, upon their oaths present that John W. Jack-
son, Jr., a/k/a Fly Jack, on the 3rd day of December, 1970, in the
County of Fairfax, did unlawfully and feloniously, knowingly or in-
tentionally distribute a controlled drug, to-wit: cocaine, in violation
of Section 54-524.101 (a) of the 1950 Code of Virginia, as amended,
against the peace and dignity of the Commonwealth.

Witnesses called by the Court, sworn and sent to testify before the
Grand Jury:

Inv. Luzi, Fairfax County Police Dept.

* * *
MOTION TO REQUIRE AN ELECTION

Filed May 2, 1971

Comes Now the defendant, by counsel, and moves to require the
Commonwealth Attorney to elect which indictment it intends to rely
on to secure a conviction for the following grounds, to-wit:
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1. That the Grand Jury at the Court's March Term 1971 re-
turned two true bills alleging in one of the two indictments that on the

" 3rd day of December, 19'70 the defendant knowingly or intentionally
distributed a controlled drug, to-wit: cocaine.

2. That at the same time and place the Grand Jury in the second
indictment alleged that the defendant on the exact same facts knowingly
or intentionally possessed with intent to distribute a controlled drug,
to-wit: cocaine.

3. That both indictments allege a violation of one specific criminal
statute.

4. That a conviction of one of said indictments would necessarily
dismiss the other.

5. That requiring the defendant to defend both indictments would.
necessarily prejudice him befor,e a jury.

Wherefore the defendant prays that the Court require the Com-
monwealth to make an election.

* * *
MOTION FOR A SEVERANCE

Filed May 19, 1971

Comes Now the defendant, by counsel, and moves the Court to
grant a severance for the following grounds, to~wit :

1. That the defendant was indicted for distribution of a con-
trolled drug alleging that he did on the 2nd day of December 1970,
in the County of Fairfax, did unlawfully and feloniously, knowingly or
intentionally distribute a controlled drug, to-wit: heroin.

2. That the defendant was indicted for possession of a con-
trolled drug alleging that on the 3r~ day of December, 1970 in the
County of Fairfax, did unlawfully and feloniously, knowingly or in-
tentionally possess with intent to distribute a controlled drug, to-wit:
cocaine.

3. That the defendant was indicted for distribution of a con-
trolled drug alleging that he did on the 3rd day of December, 1970, in~
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the County of Fairfax, did unlawfully and felaniously, knowingly or
intentionally distribute a controlled drug, to-wit: cocaine.

Wherefare your defendant prays that the Court grant a severance
af the three indictments in that he be granted separate trials an each
charge for the reasons as stated herein and far further reasons to be
given at oral argument.

* * *
INDICTMENTS-DISTRIBUTE A CONTROLLED DRUG AND

POSSESSION WITH INTENT TO DISTRIBUTE A
CONTROLLED DRUG

This 2nd day of June, 1971, came the Commonwealth, by her
Attorney, and the defendant, John W. Jackson, Jr., who stands indicted
for felanies, ta-wit: distribute a controlled drug and possession with
intent to distribute a controlled drug, appeared agreeably in accordance
with his recognizance of bail, and also appeared Thomas J. Morris,
CQunsel for the defendant.

Thereupon, the Caurt Reporter was swarn.
And these cases having been consolidated for trial, the defendant

was arraigned upon the indictments returned herein, to which indict-
ments the defendant, in persan, entered pleas of not guilty.

Whereupon, came a jury af twenty veniremen who were sworn on
their voir dire, and the Attorney for the Commonwealth and Counsel
far the defendant having each alternately, beginning with the Attorney
for the Commonwealth, stricken from the said panel the names of four
of the said veniremen, the remaining twelve, to-wit: Ardee Ames,
Harold E. Bonney, Jr., Katherine C. Creane, Charles F. Darcey, Daniel
F. Dumm, Kenneth N. Mason, Bernard B. Fulk, Jr., Merle A. Whit-
moyer, Amy Zlotkick, Ruby Weinbrecht, Dickson A. Spencer and James
A. Rennie constituted the jury for the trial af the defendant, and were
sworn the truth of and upon the premises to speak and who heard
opening statement of the Attorney for the Commonwealth and opening
statement af the Attorney far the defendant and all the evidence on
behalf of the Commonwealth, and upon conclusion of the evidence pre-
sented on behalf of the Commanwealth, counsel for the defendant, out of
the presence af the jury but in the presence of the defendant, made a mo:
tion to strike the evidence presented, which motion the Court after
hearing argument thereon, denied.
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Thereupon the jury was recalled and heard all the evidence on
behalf of the defendant. Whereupon, Counsel for the defendant, out of
the presence of the jury but in the presence of the defendant, renewed
his motion to strike the evidence presented on behalf of the Common-
wealth, which motion the Court again denied;

The Court being of the opinion that the offense charged in the
indictment in cr. no. 16609 is included in the offense charged in the
indictment in cr. no. 16610, doth direct that the defendant can only
be convicted of one such offense.

The jury then received instructions of the Court, heard argument
of Counsel and were sent to their room to consult upon their verdict and
after some time returned into Court and rendered the following verdict,
to-wit:

"Vie, the jury, on the issue joined in the case of Commonwealth of
Virginia vs. John W. Jackson, Jr., find the defendant guilty of
distribution of the controlled drug cocaine and fix his punishment
at 30 years imprisonment without fine.

lsi Merle A. Whitmoyer
Foreman."

Whereupon, the jury was discharged.
Thereupon, the Attorney for the defendant made a motion to

continue this case for imposition of sentence to permit the defendant
to file motions, which motion the Court granted.

It is further Ordered that the bond in this case be increased to
$20,000.00.

And the defendant is remanded to jail.

lsi James Keith
Judge

* * *
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MOTION FOR A NEW TRIAL

Filed June 16, 1971

Comes Now the defendant, by counsel, and moves the Court to set
aside the verdict and grant a new trial on the following grounds:

1. That the Court ,erred in permitting both indictments No. 16609
and No. 16610 to go to the jury which prejudiced the accused.

2. That the Court erred in restricting the cross-examination of
the Commonwealth's witnesses, Lenard and Jones, in that they were
permitted to exert the privilege of the Fifth Amendment of the United
States Constitution, which privilege should not have been granted
under the circumstances.

3. For other reasons and errors apparent on the face of the record
and exceptions taken thereto.

* * *
ORDER

Entered June 22, 1971

This 22nd day of June, 1971, came the Commonwealth, by her
Attorney, and the defendant, John W. Jackson, Jr., who stands con-
victed of a felony, to-wit: distributing a controlled drug, being con-
fined in jail, was brought into Court and put to the bar of the Court'
in custody of a Deputy Sheriff, and also appeared Thomas J. Morris,
Counsel for the defendant.

Thereupon, the Court Reporter was sworn.
Thereupon, counsel for the defendant made a motion for a new

trial, which motion the Court after hearing argument thereon, denied.
Counsel for the defendant then made a motion to reduce the bond in
-this case, which motion the Court denied.

Thereupon, it was demanded of him, John W. Jacks.on, Jr., if
anything he knew or had to say why the Court should not proceed to
pass sentence and judgment upon him, and nothing being offered or
alleged in delay of judgment, it is Adjudged and Ordered that John W.
Jackson, Jr., do serve thirty (30) years in the Penitentiary House of
this Commonwealth, at hard labor.

The defendant shall be given credit for twenty-nine (29) days
served in jail.
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The Caurt proceeded to advise the defendant of his right to appeal
from the sentence heretofore imposed, including the right to' have an
attorney appainted far him and to' have the attarney's fees, costs and
expenses in connection with an appeal paid far him in the event he is
financially unable to' pay the same.

And the defendant having noted his intention to' apply to the
Supreme Court Of Appeals for a writ of error, it is therefore Ordered
that Thomas J. Morris be appointed as Counsel for the defendant, an
his appeal to the Supreme Court af Appeals af Virginia.

The Court doth certify, pursuant to Sec. 17-30.2 of the Code af
Virginia, as amended, that the defendant is financially unable to pay
his attarney's fees, costs and expenses incident to' an appeal.

Whereupon, Counsel far the defendant made a motion to' continue
this case for argument of motians, which motion the Court granted,
and this case is hereby continued to' July 2, 1971, at 2 :00 P.M.

And the defendant is remanded to' jail.

/s/ James Keith
Judge

* * *
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EXCERPTS FROM THE TRANSCRIPT OF THE PRE.TRIAL HEARING
OF MAY 25, 1971, IN THE CIRCUIT COURT

OF FAIRFAX COUNTY

[17] * * *
Mr. Rodway: This case, or the first of these three cases, comes to

trial the 2nd of June. They have been severed by agreement with Mr.
Morris.

Mr. Morris: They have been?

Mr. Rodway: It is my understanding they were.

The Court: That's one of the motions.

Mr. Morris. That's one of the motions; that's right.

The Court: All right, June 2, and today is the 25th-

Mr. Rodway: Yes, sir.

[18] The Court: What is to keep you from doing it in a day
or two?

Mr. Rodway: Well, will the Court indulge me until Friday? I will
turn them over to Mr. Morris on Friday, sir.

The Court: All right, Mr. Morris?

Mr. Morris: Will they be in my officeby Friday?

Mr. Rodway: I will mail them to you-

Mr. Morris: Monday is a holiday and I may want to investigate
the statements, and I would like to have them before Friday.

The Court: I think he ought to have them by Friday. Exculpatory
-what do you call it? Evidence, statement or what?

Mr. Morris: I would move for any disclosure of any favorable
and material evidence--

Mr. Rodway: If the Commonwealth has it, I am obliged to give it
to you.

Mr. Morris: Your Honor please, I was not aware that there would
be no argument on a severance, so I ask that that motion, then, be
withdrawn if the Commonwealth is going to-
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The Court: All right.
Which ane are yau gaing to' try an the 2nd?

Mr. Rodway: Cauld I have the Caurt's indulgence for just a
moment.

[19] The Court: Yes.

Mr. Rodway: The Comm0'nwealth would ga to' trial on the 2nd
with number 16610, which is the 3rd day of December, 1970; unlaw-
fully and fel0'niausly, knawingly 0'r intentionally a drug, to wit, c0'caine-

Me Marris: May I ask the Caurt to try, the Commonwealth to
try the case that occurred an the 1st?

The C0'urt: I think he has the right to try them the way he wants to.

Mr. Morris: I think he has if they arise out of the same facts and
circumstances.

My suggest ian ta the Court w0'uld be that the case that is 0'n the
2nd day of December, which is the oldest case, if I can use that termi-
nalogy, would n0't affect the C0'mmonwealth adversely and that the
exact same witnesses will testify in that case that I presume will testify
in the 3rd.

But my request is, I have a witness c0'ming in 0'n the 2nd that is
very material to our defense, the 0'wner of the property, if I may
suggest to the Court.

Mr. Radway: As Your H0'nor indicated, it is the Commonwealth's
prerogative which case he chooses to try first, Yaur H0'nor. And I
think under the circumstances, a m0'tion is made to sever-

The Court: Where is he coming fr0'm?

[20] Mr. Morris: He lives in Bailey's Crassroads. He has made
arrangement to appear 0'nthis date and-

The Court: Youf mation is denied.
The Cammonwealth can elect and has elected ta try 16610 on

June 2nd.

Mr. Marris: Yaur Honor, would you note my exception 0'n the
grounds previausly stated~,that I have a witness-

The Caurt: I dan't think yau made any showing-I thought he
was coming from Saigon.
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Mr. MO'rris: NO',sir, YO'urHO'nO'r.SO'metimesI wish I were gaing
there, however.

Then, Yaur HanO'r, wauld it be prO'per at this time to' ask the
CO'mmanwealthwhat they intend to' dO'with the twa remaining charges?
Are they going to' cO'ntinuethase to' next term ar are they gaing to' set
them dawn in this term far trial? '

Mr. Rodway: I wauld like to' have them set dO'wn far trial, Yaur
Honar.

Mr. Marris: I have nO'objectian as lang as they are nat handled
by the same jury that heard the first ane.

Mr. RO'dway: Just as a little histarical backgraund, these cases
were cantinued ance; were set dawn at last term date. Mr. Marris filed
his matian far severance after Term Day and that is why they were nat
set dawn individually at that time.

[21] But these cases have been, well, this is gaing an past secand
term that they have been in the Fairfax Circuit Caurt. I wauld ask that
they be set dawn far trial within this term, sir.

Mr. Marris: I have nO'abjectian-

The Court: Are yO'ugO'ingto' try them tagether ar separately?

Mr. Morris; NO', sir; try them separately. I have a mO'tian with
reference to' the twa remaining-

TheCaurt: Are yau gaing to' try them separately?

Mr. RO'dway: The Cammanwealth wauld try them separately. "-

The Caurt: All right.

[26] * * *
The Caurt: All right, anything further?

Mr. Marris: Yes, Yaur Hanar; I have an additianal matian here
which is a matian to' require electian which Cammanwealth has already
granted but there is additianally a request in that matian, and the
matian gaes to' the effect that bath indictments allege a vialatian af ane
specific statute, that a canvictian af ane set af indictments wauld
necessarily dismiss the ather; I think that is the law.
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The Court : That is my understanding, Mr. Rodway.

Mr. Rodway: The Commonwealth's position is, Your Honor, that
these two indictments involve separate acts.

The Court: The 2nd and the 3rd?

Mr. Rodway: Well, the 3rd there is no question about.
What Mr. Morris is talking about, that the first indictment, the

one we are go:ing to try first, 16610 and 16609; one alleges distribution
of cocaine on the 3rd day of December, and the other one alleges the
defendant did unlawfully and feloniously knowingly and intentionally
possess with intent to distribute cocaine on the 3rd day of December.

It is the Commonwealth's position that based upon the [27] factual
pattern which will emerge only at trial, Your Honor, that the Com-
monwealth can show that they are separate acts and separate trans-
actions, etc., that make this defendant guilty of both offenses, Your
Honor.

It is not simply a case-. sometimes the Commonwealth, as Your
Honor knows, does charge a defendant or goes to the Grand Jury with
two indictments where an individual just makes a simple transfer of
narcotics. The Commonwealth's position is that the jury could, if it so
desired, find him guilty of the temporary possession O'fthose narcO'tics.

But the factual pattern that the Commonwealth feels is evident in
this case is much different than that, Your Honor. And O'f 'course I
don't think the Commonwealth is put to arguing that.

The CO'urt: Well, I don't want to' hear the evidence on it now,
either. It is certainly my feeling, generally, that pO'sseslsionwith intent
to' distribute is one crime and he can be found guilty of one, but not bath.
But I don't know.

You say the facts are going to show that there were two crimes
here, and these cases are set for trial when?

Mr. Rodway: Separately, Your Honor. And I think Mr. Morris
will agree with me; it's a little premature because it presupposes that
Mr. Jackson will be canvicted on the 2nd of June, on the first one of
these.

[28] The Caurt: Why don't you try those two tagether?

Mr. Morris: Because of the twa different dates.
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The Court: Well, if you say there is one crime only, let's try them
together, the passession with intent to' distribute-

Mr. Marris: I have a matian to that effect. I appreciate Your
Honor requesting that; I narmally would. But it is our position that the
Commonwealth here, by having two specific indictments, not a two-
count indictment but two specific indictments, alleging two specific acts
that Mr. Rodway praffers to the Court that the facts in these twa cases
are nat going to be identical, then I would make this comment, then he
is right, and he is proffering to the Court, not I, that there are different
facts and circumstances with reference to the 3rd day of December
activity.

My investigatian and my preliminary hearing would negate that
comment; but Mr. Rodway makes it and I certainly don't question his
veracity in making it to the Court.

The reason I don't want to try them together is that we have to
recagnize that when jurors hear two specific charges they have to be
prejudiced by one or the ather. The mere fact that there are two
charges involving the same facts would indicate, at least in our judg-
ment, Your Honor, that the jury could very easily be prejudiced, and
as I understand the law, why take the risk that they mayor may not
be prejudiced. If it is there, let's not have [29] it.

The Court: Well, I mean, I don't think you can have it both
ways, Mr. Morris. If you think there is only one crime being charged
and that he can only be found guilty on one or the other, or neither,
of caurse, then the Court is willing, since I think that it is probably
true, I would be willing to go ahead with your motion if you will agree
to try them together.

If you won't try them together, then the Court won't grant your
motion.

Mr. Morris: All right, Your Honor, if that is the case, I will try
them together, and I ask the Court to consider the motion at this point.

The Court: Well, I can't hear it; the jury will decide that.

Mr. Morris: Then I still would try them together.
May I ask this, if Your Honor please, are you going to sit on the

trial?

The Court: We haven't been assigned yet, so I can't help you.
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Mr. Marris: The reasan I ask yau, sametimes matters change at
the time O'ftrial.

The Caurt: I can't help you, Mr. MO'rris. I wauld ardinarily
think that having handled the preliminary matians that I [30] would be
the trial judge, but I can't guarantee it.

Mr. Marris: All right, sir.

The Court: All right, what twa O'fthO'se~

Mr. RO'dway: 16609, in addition to' 16610, to' be tried O'nthe 2nd,
Yaur Hanor.

The Caurt: That takes the ane O'ffin September.

Mr. Marris: May I inquire, are thase the alleged affenses that
accurred an the 3rd?

Mr. RO'dway: Yes.

Mr. MO'rris: And 16611 is the ane that allegedly accurred an the
2nd?

Mr. Radway: Yes.

The CO'urt: All right, naw, I want to' be careful. Give them to' me
again.

Mr. Radway: Yes, sir.
The O'nes to' be tried an the 2nd day af June, Yaur Hanar, wO'uld

be 16609 and 16610.

The Caurt: And 16611 carnes aff ?

Mr. Radway: Well, that is just scheduled fO'r the 29th O'f June,
Yaur Hanar. We just moved up September to' the 2nd O'fJune.

The Caurt: All right, that stays an and September 9' carnes aff.
Now, dO'yau have anything further, Mr. Marris?

[31] Mr. Marris: Na~ Your HanO'r, but may I have yaur in-
dulgence?

16609 and 16610 are to' be tried Qll the 2nd day af June?

The Caurt: Tagether.

Mr. Marris: 16611 is cantinued to' the 29th day O'fJune?
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The Court : Yes.

Mr. MQrris: And, Yaur Hanar, am I under the impression an
your ruling that at time af trial I can make the mQtiQnas to' the-

The Caurt: I am not an expert an criminal law. My understanding
is twO' indictments, ar twO' counts to' Qne indictment; they will be tried
tagether, prQper instructiQns wauld be given to the jury, and-I dQn't
knQw how it is going to wark out, but my feeling is it will prQbably
wark Qut So' that he can anly be faund guilty of one offense. _

Now, Mr. Radway thinks that there are two affenses and he will
offer instructions and they will be passed an at the praper time that the
jury can find him guilty of both offenses.

I think that will depend Qn the facts as to' \I\Thether or nat there
is ane affense ar two offenses. Ordinarily, it WQuid be my judgment
that it is ane Qffense; pQssessian ar passessian with intent to' distribute,
but nat bQth.

If he can establish twa offenses, then yau will just [32] have to
present instructians, and yau will have your opportunity then to raise
the questians.

Mr. Morris: The anly camment I wauld make, I campletely agree
with Yaur Hanar's rationale on that, if I may be So' bald to' say, be-
cause to' my mind if he presents the same facts and not a different set
af facts, then I WQuid take the positian that a mistrial would be
warranted. I would ask the Caurt to grant a mistrial based an present~
ing twa distinct vialations and ane set of facts as such. I think that
wauld prejudice the defendant.

But if he says there are twa separate facts aver all an the praffer
of the Cammonwealth Attarney's affice that they are separate and dis-
tinct acts-he knaws mare about it as far as this case is cancerned-

Mr. Radway: The CQmmanwealth dQesn't want to' be put in the
pasitian that Mr. Morris is trying to' put Yaur Hanar in.

It is my position, based an the reading of the case, based an the
evidence I have seen and laaked intO', that the Commonwealth can prove
two separate and distinct offenses.

Naw if the judge, whaever he may be, sitting an the bench that
day, does nat decide that, Your Hanar, I don't think that that shauld
result in a mistrial.

I think Mr. Morris in essence has gotten himself intO' the pasitian
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that he has, and I think Yaur Hanor is trying to' [33] remedy it to his
satisfactian; and, as I said, the Cammanwealth daesn't want to' be held,
as Yaur Hanar daesn't want to be held I dan't believe, to whatever may
happen on the 2nd af June.

The Caurt: That is the only thing I knaw, Mr. Marris, is that if
the evidence as it is develaped at the trial shaws that there were two
affenses, then I think the jury will be instructed that there were twa
offenses, and that they can find him guilty afeither ar bath.

If, as yau believe, and it has certainly. been my experience, that
there is really anly one affense, then the jury will be instructed that
they can find him guilty of anly ane offense.

But I dan't see haw I can pass on this until I have heard the
evidence.

Mr. Morris: Well, that is why I suggested to' Your Honor, I am
nat really asking yau to' pass an it naw, based an the Commanwealth
praffer, that is the anly thing I am gaing by and if he says he is gaing
to praffer two distinct and separate acts of this alleged crime, then I
certainly acquiesce to' his-but if it is in fact but one specific unrestricted
act, then at that time, Your Honar, I would make a motion, and I
know you can't rule an it now and I really didn't ask you ta-

The Caurt: I thaught this is what yau wanted, to show that there
was anly ane offense. Why wauld you ask for a mistrial?

[34] Mr. Morris: .Because the Cammonwealth should also know
there is anly offense and why prejudice the defendant with twa differ-
ent indictments?

I think we have to' be ratianal-

The Caurt: Oh, 1'd be willing to' take a chance an that mati on.

Mr. Morris, All right, Yaur Honor.

The Caurt: All right.
vVe will let it stand the way it is.

Mr. Marris: Thank yau, Yaur Honar.

(Whereupan, at 11 :20 0'clack a.m. the hearing m the abave-
entitled matter was cancluded.)

* * *
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EXCERPTS FROM THE TRANSCRIPT OF THE TRIAL ON JUNE 2,
1971, IN THE CIRCUIT COURT OF FAIRFAX COUNTY

[12] * * *
Opening Statement On Behalf Of The Commonwealth

By Ian Rodway, Esq.

Mr. Rodway: If it please the Court, ladies and gentlemen of the
jury. My name in Ian Rodway, Assistant Commonwealth Attorney,
and I will be prosecuting this case this morning.

As you have heard by the indictment, Mr. Jackson is charged with
two separate counts-two separate indictments, excuse me. One allege
-both allege the offenses took place on the 3rd day of December,
1970, last year.

The evidence will disclose to you that they both occurred at 5801
Fairfax Drive in the County of Fairfax, which [13] is in Bailey's
Crossroads area. They took place in Apartment number 10, an apart-
ment owned or rented by the name-by the gentleman by the name of
James Wilkerson. They took place later in the evening, sometime before
twelve o'clock.

The indictment-one of them alleges that Mr. Jackson distributed
cocaine. The evidence will disclose that, in fact, he sold two decks of
cocaine for twenty dollars to Officer Quentin T. Robinson, J r. of the
Metropolitan Police Department, an individual who at that time was
working with the Fairfax County Police Department in the role of an
undercover agent.

Very frankly, he is, quite obviously, black, and for various reasons,
the Fairfax County Police deemed it necessary at this time-

Mr. Morris: Your Honor, I object to that.
What relevancy does it have the color of the alleged witnesses?

Already he's interjected an issue that should not be injected.

The Court: I don't think--objection overruled. I don't think it's-

Mr. Morris: I take exception, Your Honor. The jury can see the
witness.

Mr. Rodway: At this time he was working with the [14] Fairfax
County Police Department.
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The evidence will alsO' disclase that the same time when afficer
Rabinsan was in the apartment in questian, Mr. Jacksan was seated
araund that table, and on that table were variaus paraphernalia and
taals in narcatic cantralled drugs. One af these drugs, Camman-
wealth cantends, was cacaine.

Thase are really the basis-bases far the twa charges.
Ladies and Gentlemen, taday yau sware to' be injected intO'another

warld, sa to' speak. You will hear same terms, perhaps, in the course of
the testimany, that yau will nat be familiar with. Yau will hear such
terms as the word cake, which I think yau'll find to' mean cacaine. You
will hear the term deck, which I think yau'll find to' be a little cantainer
or a cantainer far putting up cacaine. Of caurse, yau will hear the
name Fly Jack. Fly, which Commanwealth will show yau is another
name-ar at least at this time was the name used, which Mr. Jacksan
was knawn by.

The Cammanwealth will also call ather witnesses to show yau
the chain af custody which was carried aut in the caurse af the transfer
af the narcatic. After Officer Rabinsan baught them fram Mr. Jacksan
an the 3rd day of December to the time he turned it over to Investigatar
William Luzi of [15] the Fairfax Caunty Palice Department. Then
Investigator Luzi then turned them over to' Mr. Thaddeus Tamczak,
who's a United States chemist, whO',in the caurse af his official duties in
emplayment, analyzed the cantralled drug in questian, which I believe
will indicate to' yauwas cacaine.

I will ask yau, and I'm sure yau will listen very attentatively to' the
witnesses and the testimany which will be enlisted fram them. This,
I wauld submit to' you, is nat a camplicatedcase. There wan't be a whale
lat of witnesses. There shauldn't-nat be taO' much cantraversy as to'
exactly what taak place, at least nat with the Cammanwealth witnesses.
Between the Defense witnesses and the Cammanwealth witnesses, I
imagine there wauld be. Such is the nature af a trial.

I will have a chance to' address yau later. Once again, I thank yau
far the appO'rtunity to' talk to' yau naw. I just ask that you pay atten-
tian-elase attentian to' the testimany and evidence presented taday.

Thank you very much.
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* *
The Court: Call yaur first witness.

Witnesses On Behalf Of The Commonwealth

Mr. Radway: Officer Rabinson, please.

Mr. Marris: Yaur Honar, I wauld have a mation at this time.
May I approach the Caurt at the bench, please?

If yaur Hanar please, at the pre-trial motion an the 25th af May
which-in which yaur Honar sat, Mr. Radway infarmed the Caurt
that he wauld praduce separate and distinct case for the two counts. I
respectfully remind the Caurt of that promise by the prasecution, and if
he daes nat produce separate and distinct facts ta secure the convic-
tions, I will raise that mation at the pre-trial hearing far a mistrial for
prejudicial indictments.

The Court: All right.

[20] * * *
Testimony of Officer Quentin T. Robinson, Jr.

Direct Examinatian
By Mr. Radway:

Q Tell the Court and the members of the jury your name, sir,
and by wham yau are employed. A 'My name is Quentin T. Rabin-
son, J r. I'm emplayed by the Metropolitan Police Department.

Q Officer Rabinsan, directing your attentian ta the 3rd day of
December, 1970, by whom were you emplayed on that day, sir? A I
was employed by the Metrapolitan Palice Department an that day.

Q Did yau an that day have occasian ta be in the Caunty of
Fairfax? A Yes, I did.

Q Was there any particular reasan you happened ta be in the
Caunty of Fairfax O'nthe 3rd day of December in the caurse af yaur
duties? A Yes, I had been given a special assignment ta wark with
the Fairfax Caunty Palice Department as an undercover police O'fficer.

[21] Q Officer Rabinsan, da yau knaw the defendant in this
case, Jahn W. Jackson, Jr.? A Yes, I dO'.



App.28

Q Do you know him by any other name or nickname, sir? A
Fly Jack.

Q Did you have occasion on the third day of December, 1970 to
see Mr. Jackson in the County of Fairfax? A Yes, I did.

Q Would you tell the members of the jury and His Honor where
and under what circumstancees you saw Mr. Jackson? A On the 3rd
of December, at approximately 10 :30 p.m. I entered an apartment
building, 5801, Apartment number 10. The Southfax Apartment com-
plex.

Mr. Jackson was inside the apartment. He and several others were
seated around a dining room table which was covered with suspected
narcotics.

Mr. Morris: Your Honor, I object. As to what suspects. Let him
testify, as to what he knows, and not what he suspects. I would ask the
Commonwealth to suggest to his witnesses not to testify as to the direct
questions.

The Court: Just tell us what yau found.

The Witness: Yes, sir.

By Mr. Rodway: (Resuming.)
[22] Q Officer Robinson, would you tell the members of the

jury what you saw physically on the table at that time, sir. A Physi-
cally, I saw cellophane bags containing white powder, numerous pieces
of tin foil cut up in approximately the same size squares, spoons, meas-
uring spoon, or spoons used for measuring.

Q What else? A Screen, and a record cover, I believe.

Q Now, Officer Rabinsan, how long had you been a member of
the Metropolitan ar any other police department prior to' the 3rd day
of December, sir? A I have been a police officer for approximately
seven months.

Q In the course of this seven months had yau occasian to in-
vestigate or be involved in the investigation of other narcatic cases, sir?
A Yes, I did.

Q Had you had occasion to came into cantact with either cocaine
or the paraphernalia used to' package cocaine? A Yes, sir.
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Q Naw, in the 3rd day of December did yau see anything an
the table which, in yaur apinian, appeared to' be cacaine ar parapher-
nalia used far the-

[23] Mr. Morris: Objectian.

The Caurt: State your abjectian.

Mr. Marris: Yaur Hanar, I dan't think the prosecutar has es-
tablished that an afficer of the Metrapolitan Palice Department with
seven manths experience is an expert in the field of drug. He hasn't had
any special schaaling or any special training, but the mere fact he'd
been a policeman for seven manths daes nat make him an expert under
Virginia law. '

The Caurt: Objectian overruled. The jury may accept anything it
feels-

Mr. Morris: I take exceptian to' the objectian.
Exceptian nated.

Mr. Radway: (Resuming.)
Q Officer Rabinson, dO'yau understand my last questian to' yau?

A Yes, sir.

Q Would yau please, if yau can, give an answer to' that questian?
A In my apinian, it was paraphernalia used far cutting up suspected
narcatics and packaging it.

Q When in this apartment, do yau knaw who awned this apart-
ment in the sense af whO' rented the apartment ar leased the apart-
ment? A It was a fellaw introduced tame anly as James. He [24]
was intraduced as the representative af the apartment.

Q When yau entered the apartment sir, whO'was there, if you can
remember? A Mr. Jacksan was there, Mr. Heinz, Daniel Lenard,
Eugene Janes, who accampanied me intO'the apartment, and James.

Q DO'yau knaw Mr. Foster Heinz by any ather name? A Baa.

Q .Baa. Haw abaut Danny Lenard? DO' yau knaw him? A
Donny, Danny Wells.

Q Abaut Eugene Janes? DO'yau knaw him by any ather name?
A Genie.
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Q Seated araund this table that yau previausly described was
Mr. Jacksan and anybady else? A Mr. Jacksan and Mr. Heinz were
seated at the table .

. Q What, if anything, was Mr. Jacksan daing at the table, sir?
A He was sitting there with several tin fail packets in frant af
him. He wasn''t daing anythting.

Q Did there came a time when yau had canversatian with Mr.
Jacksan? A Yes. After I entered the apartment I appraached the
table they were sitting at, and I asked if I cauld purchase [25] twa
decks af cacaine.

The Caurt: Twa what af cacaine?

The Witness: Twa decks af cacaine.

By Mr. Radway: (Resuming.)
Q Officer Rabinson, what is a deck? What are yau referring ta?

A One tin fail package containing cacaine.

Q Did anyone respand to' yaur request to' purchase twO'decks af
cacaine? A Yes, Mr. Jacksan respanded that I cauld. Then he picked
up twa tin fail packets from the pile that was in frant af him and
handed them tame.

Q All right sir. Did yau at that time give him anything? A
Yes, I did. I gave him twenty dallars in Caunty funds. One ten dallar
bill and twa five dallar bills, to' be exact.

Q .Did yau abserve what happened to' the maney, sir? A Mr.
Jacksan picked the maney up.

Q Then what happened, if anything? A I dan't knO'w what
he did with it. Whether he placed it in his packet ar what, I dan't knaw.

Q Then what happened, Officer Rabinson? Did yau have [26]
any fur'ther canversatian with Mr. Jackson? Or anybody else at that
table, in that raom at that time? A We talked a little abaut narcatics,
and the sale, and discussed the prices. Then I left .

.. '
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* * *
Cross Examination

Q Mr. Robinson, as I recall from your testimony, you had met
Mr. Jones at your apartment. A That's correct.

'-Q Then you had left and gone to somebody by the name of James:
their apartment. A That's correct.

Q How were you admitted into this apartment? A Genie
knocked on the door. Someone inside said who is it? Genie replied, it's
Genie and Robbie. And the door was opened.

Q Then you proceeded to go in? A Yes.

Q Genie Jones went in first? A Yes.

Q Then, who made the first comment, do you recall? Once you
were inside the apartment? A As to who spoke the first word, no,
I don't remember.

[44 ] Q Did you, then, make a response to the people there that
you wished to buy some coke? AYes, I did.

Q Is that the way you did-said it? A Yes.

Q Would you, to the best you recollect, tell the jury exactly what
you said? A I believe I said, can I buy two bags of coke?

Q Now, Mr. Robinson, my question is, if you're there with Genie
Jones and this is your purpose for going there, why would you ask to do
it? A The people there didn't know what I was there for.

Q You said-you say when you said Genie and Robbie there was
noproblem there. A That's right.

Q Then, my question is, you were there to purchase narcotics,
according to you. A According to me, yes.

Q Why would you have to make that statement, can I buy some
coke? A That's just the way I do things.

Q Just the way you do things. Is that your answer? A Yes.

[4S] Q At that time, one of these five people that were there
said you could buy some. Is that correct? A Mr. Jackson said I could.
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Q Mr . Jackson said.
Where was he sitting at that time? A He was sitting at the

table.

Q There were five people there. Where were the other four sit-
ting A Foster Heinz-Your Honor, if the jury can picture a table,
and the defense attorney.

Q If you wish, you can go ahead-

The Court: Just describe it.

The Witness: I can draw it. Maybe you and the Court can get a
better picture.

The Court: Go ahead.

Mr. Morris: Go ahead, Mr. Robinson.

(The witness goes to the blackboard and draws a diagram.)

The Witness: As I recall, you can picture this as the table against
the wall. Mr. Jackson was sitting here on the table. Foster Heinz was
sitting on the end of the table toward the back of the apartment. The
Kitchen would be up here.

By Mr. Morris: (Resuming.)

[46] Q Where were the other people located? . A Eugene
Jones was sitting on the couch. Daniel Lenard was just sort of mill-
ing around the apartment.

I

Q Eugene Jones was sitting on the couch?
'!\There would that be located" Officer. A I believe the couch

was sitting up at the back of the room. I believe, right here.

Q Was that table in the dining room or living room. A ,It's a
dining area.

Q Adjacent? A Yes.

Q You may be seated. A Thank you.

Q So, as we understand it, Officer Robinson, it's your testimony
that Mr. Jackson was his back to you? A Coming in the apartment
I could see his profile.
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Q Wauld his back be to'ward yau? A Yes, I guess yau wauld
say that.

Q Mr. Rabinsan, then yau praceeded to' purchase twa decks. Is
that carrect? A Yes.

Q And yau transferred twenty dallars at that paint? AYes,
SIr.

[47] Q Did yau identify these in any fashian? A Na, I did
nat put my mark an it.

Q NO'mark an them at all by yau? A NO'.

Q Can yau tell the Caurt whether that's the same cake that yau
baught an the 3rd af December, ar the jury? A Yes, I can, to' the
best af my knawledge.

***[57]

Q Let me ask you this questiO'n.
WhO' ever tald yau his name is Fly Jack? A Genie Janes intra-

duced me to' him as Fly Jack.

Q At the apartment that night? A That's carrect.

Q Mr. Rabinsan, the material that yau had seen an the table when
yau went in that apartment, dO'yau knaw whether or nat that material
belonged to' Mr. Heinz? A NO', I dan't knaw whO'it belang 'to'.

Q Yau dan't knaw, dO'yO'u? A NO',I dan't.

Redirect Examinatian

By Mr. Radway:
Q Officer, how far was this material fram Mr. J acksan? Fly

Jack. A All of the material was on the table. Some of it was right
in front of him.

Q How large a table are we talking about? A A regular
dinette.

Q Cauld yau give the jury indi-any indication in [58] feet,
inches, how lang? Haw wide? A How long is a regular dinette set?
Maybe five feet long three and a half feet wide.
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Q Mr. Jacks0'n was seated cl0'se at the table? A Yes, he was.

Mr. Rodway: I have nO'further questians.

Recr0'ss Examination

ByMr. Marris:
Q Whase table was it? A It was in the apartment.

Q Bel0'nging to' the perS0'n named James? A I imagine sO'.

[111] * * *
Testimony of Daniel Lenard

,was called as a witness far and 0'n behalf af the Camm0'nwealth, and,
having first been duly swO'rn by the Clerk, was examined and testified
as f0'llaws:

Direct Examinatian
By Mr. Radway:

Q Sir, w0'uld yau state yDur name, where yau're living at the
present time? A My name is Daniel Lenard and I'm a resident of
Fairfax C0'unty Jail at the m0'ment.

Q Mr. Lenard, dO'y0'Ukn0'w the defendant in this case, Jahn W.
Jacksan, Jr.? A Yes, I dO'.

Q Would yau paint tOohim if he's in the c0'urtroam,' sir?

(Witness paints to' ,Defendant.)

Mr. Radway: Let the record indicate the witness pDinted to' the
Defendant.

Mr. Rodway: (Resuming.)
Q Mr. Lenard, dO' you know Mr. Jacks0'n by any ather [112]

name besides John W. Jacksan, Jr.? A Yes, I dO'.

Q What's that, sir? A Fly Jack.

Q Mr. Lenard, directing yaur attentian to' the 3rd day 0'f De-
cember, 1970, did yau have accasian to' see Mr. Jacksan Dn that day in
the County af Fairfax? A Yes, I did.

Q Wauld Y0'Utell the members of the jury and His HDnar where
and under what circumstances yau saw Mr. Jackson? A First I saw
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Mr. Jackson earlier that evening, about four o'clock in the evening.
Then, I didn't see him any more until about ten forty-five that night.

Q Where was that that you saw him about ten or ten forty-five?
A It was at apartment ten in the Cifax Apartments.

Q Whose apartment was that, Mr. Lenard?
Did you live there? Did Mr. Jackson live there? A No. It was

a guy named James.

Q Do you know his last name? A No. I forgot it.

Q Do you-how long did you know him, Mr. Lenard. A I
knew James about a month.

[113] Q You only knew him as James? A Right.

Q Now, when you saw Mr. Jackson at James' apartment, num-
ber 10, what was there? Did you see anything else besides Mr. Jackson?
A Yes. I saw some cocaine and heroin.

Q Now, the cocaine. Where did you first see it. Where did it
come from, if you know? A Where I saw the cocaine come fron1:.
It came from Mr. Jackson. .

Q He brought it in the apartment? A I guess so.

Mr. Morris: Don't lead the witness.

The Court: Don't lead.

By Mr. Rodway: (Resuming.)
Q Now-.

Mr. Morris: I object. The only evidence before this particular
Court is two decks. I object to that type of questioning, as prejudicial.
It would have an adverse effect on the Defendant.

The Court: Overruled.

By Mr. Rodway: (Resuming.)
Q How much cocaine did you see Mr. Jackson with? [114] A

I saw-I saw Mr. Jackson with four-four halves of cocaine.

Q What's a half, Mr. Lenard? A A half consists of a-a half
a spoon-a half a spoon of cocaine.
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Q Are you familiar with cacaine? Have you ever used cacaine,
Mr. Lenard? A Yes, I have.

Q Are yau familiar how it's put up for street sales and dis-
tributian? A Yes, I do.

Q Haw do yau know this? How dO'yau knaw haw it's put up far
sale and distributian? A The anly way I know is how it was showed
by other peaple and whatnot.

Q Did you ever dO'it yourself? A Yes.

Q Haw about on the 3rd of December, did you put it up far
street use? A Yes.

Q Tell the members of the jury and His Hanor how many hits,
haw many uses, how many decks cauld you get fram the amount af
cocaine Mr. Jackson brought in this apartment? [115] A There's
four half spaons. Yau can get anywhere fram ane hundred and fifty
decks out af it.

Q That wauld be aut of the tatal faur and a half spoans, yau
cauld get abaut a hundred and fifty decks. A Yes.

Q Naw, an this third day af December did yau participate in
putting this cacaine in decks? A Yes, I did.

Q How abaut Mr. Jackson, where was he when this was gaing
an? A He was sitting at the table.

Q Wauld yau tell the members of the jury how you pracedeed
alang with Mr. J acksan, was there anybody else that helped yau put
this stuff up? A Yes.

Q Who? A "Ba" Heinz, Fly Jack and myself and this other
guy. I fargat his name.

,Q Wauld yau tell the members af the jury haw you, Mr. Jack-
son and.Ea Heinz proceeded to' put this cacaine up in decks? A When
yau're putting it up an far, yau use a cammon little spaan, thase caffee
spoans that yau see in McDanald's [116]-we dip intO' the cantainer
af cocaine, brush the top off. That would be half a spaon of cacaine.
Put twa spoons-put two spaans on the aluminum foil for a two dallar
-six dollar pack, and fara ten dallar pack we put four spaans.
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Q So, in this particular occasion, the third day of December,
putting it not only in ten dollar packs, but also six dollar decks. A
Yes.

No.Did this cocaine belong to you? Was it yours? A

Whose was it? A Mr. Jackson.
Q
Q
Q What was Mr. Jackson going to do with this cocaine after

you put it up in these bags, do you know? A He gave it to me.

Q What was your job, Mr. Lenard.

Mr. Morris: Your Honor, may I approach the bench at this point?

(Whereupon, the attorney for the Defense approached the Bench,
and the following was had outside the hearing of the jury. )

Mr. Morris: If Your Honor please, I'm going to object to the
entire testimony of this witness and ask that [117] it be stricken. It's
obviously that most prejudicial type in any case I've been involved in.
This man is allegedly not convicted of any crime on the 3rd. Mr.
Rodway says the 2nd. He said he should not be able to testify with the
victim on the 3rd. He's already testified as to develop the entire evi-
dence, which is certainly prejudicial to my client.

I mean, it's so blatant it's pathetic.

The Court: I told him h.edidn't have to do it.

Mr. Morris: I think at this time it would not be improper to move
for mistrial based on that.

The Court: Motion denied.
Will Your Honor please note my exception to that?

[Exception noted.]

(Whereupon, the following is within the hearing of the jury.)

By Mr. Rodway: (Resuming.)
Q Mr. Lenard, I believe my last question to you was why would

Mr. Jackson give it to you or turn it over to you? What was your role in
this distribution of cocaine? A My part in all this was to-whenever
we bagged up the cocaine-

Mr. Morris: Your Honor, may we keep our testimony [118] re-
stricted, at least, to the third day of December. I would ask the Court to
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direct'the prosecutor ta keep his witness fram-with .one day, as I
understand it.

The Court: Da yau understal:d that questian? Yau asked him
what he was going to do it, they were bagging up on the third day of
December.

By Mr. Radway: (Resuming.)
Q See if yau could, Mr. Lenard. Just finish answering the ques-

tion I started. A My jab was ta sell the cacaine.
Q Sell the cocaine? A Yes.

Q What did you da with the money yau received from the sale
.of the coke? What was your understanding between Mr. - Jackson?
A After I had sold the cacaine-that I sold you, I then returned-
returned to Mr. Fly Jack-,

Mr. Marris: There isn't any evidence at all in this trial. The evi-
dence was, accarding ta what Mr. Rabinson testified what he had
seen. We're getting into a camplete area far afield fram the indict-
ment.

I wauld respectfully suggest that the prosecutor-

The Caurt: I think he just admitted-limited it to what he was
going ta do with this.

[119] Mr. Rodway : If Your-the ,Defendant is charged with
possession with ihtent ta distribute: I think under the law in Virginia
I will-I can shaw motives being planned.

Mr. Marris: Your Hanor, I have some law in argument to that.
He's gone far afield of the indictment, even to the point where

we're nat even talking abaut the same indictment.

Mr. Radway: Obviously I have to show this gentleman's intent.
I think this all goes to his intent. It's a circumstance to show his intent.

The Court: Seems ta me it does. Mr. Williams, why daesn't it?

Mr. Mqrri~: Sir}

The Court: I say, wha's to meet this ta show the i11ltentta dis-
tribute?
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Mr. Morris: The third O'f December, YO'ur HO'nO'r. There's nO'
evidence that I heard what happened after-if yau take it at the Cam~
manwealth's best evidence t'hat this, in fad, happened, was this persan
cO'aperating with Ithepolice O'fficer,ar what?

The Caurt: He's telling what was happening to' this cacaine. I'll
averrule the abjectiO'n. c

Mr. MO'rris: Nate my exceptiO'n, YO'ur Hanar.

[ExceptiO'n nated. ]

[120] By Mr. Radway: (Resuming.)
Q Mr. Lenard, yO'ur understanding-

The Caurt: You're asking the questiO'ns. Dan't repeat his testi-
many.

By Mr. RO'dway: (Resuming.)
Q Far the distributian O'f this cO'caine,what were yau to' receive,

if anything? Yau, yaurself, what was yaur benefit to' be derived fram
the distributiO'n O'fthis cocaine?

Mr. Morris: I object to' this type O'fquestian, toO'.

The Caurt: Overruled.
It was what he did. Nat what-as to' what the Defendant did.

By Mr. Radway: (Resuming.)
Q Did yau understand my questian, Mr. Lenard? A Repeat

it please.

Q What was the benefit yO'u were to' get frO'm distributing this
cacaine frO'mMr. JacksO'n? A A straight salary a week.

Q A straight salary? A Yes.

Q Haw much? A A hundred dallars a week.

Q At this time, Mr. Lenard, O'nthe third day O'fDecember [121]
did yau use half of these drugs? A Yes, I did.

Q What kind O'f drugs did yO'u use? A I used, at that time,
herO'in and cacaine.

Q HerO'in and cacaine. Did you have an understanding with Mr.
Jacksan-
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The Caurt : Just ask the questian, please. You're leading the
witness.

Mr. Rodway: I dan't mean to' be, Yaur Hanar. I apalogize to' the
Caurt.

By Mr. Radway: (Resuming.)
Q Did yau and Mr. Jacksan talk abaut narcatics as far as yau

were cancerned ?

Mr. Marris: May we restrict this to' the night in questian?

Mr. Radway: Yaur Hanar, I dan't want to' belabar the paint. I
dan't think I'm leading the witness. I gO' back to' my last questian, Yaur
Hanar.

The Court: He was warking far him a hundred dallars a week.

.By Mr. Radway: (Resuming.) .
Q Did you receive anything else besides a hundred dollars far this

distribution? [122] A NO'.

Q Yau did nat?
Haw lang had yau knawn Mr. Jackson prior to' the third day af

December? A I'd been knawing him-Mr. Jacksan-far abaut
eight years.

Q Eight years? A Yes.

Q Now, an the third day af December, Mr. Lenard, did you see
an individual knawn to' yau as Rabinsan, ar Robbie? A Yes.

Q When did yau see him, sir? A I saw him-' that night Mr.
Jacksan, Ba Heinz, myself in the apartment. Mr. Robinsan came in
and asked far twa-ten dallar baggies af cacaine.

Q WhO' did' he ask, if yau knaw, sir? A He didn't ask anyane
in particular because we were all at the table at the time.

Q What happened in respanse to his questian? A Then it
was same six dallar hags af cocaine in a pile, and then there were some
ten dallar bags. He wanted twa .ten dallar bags af cacaine. Then he
returned far that twenty dallars-twa ten dollar bills. Put them an the
table. Mr. Jacksan [123] slid him twa ten dallar bags, then taak the
maney aff the table and gave it tame.
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Q Gave it to me? A Gave it to me.

Q Do you know why he gave it to you? A Because the fact
that when I da sell all the ten dallar bags-. when I wauld turn in the
maney it wauldn't came aut twenty dallars shart or anything.

Q Did you, subsequent ta that time, turn tha,t maney over ta
Mr. J acksan? A Yes, I did.

[134] * * *
Testimony of Etigene M. Jones

Direct Examinatian

By Mr. Radway:
Q Tell the Caurt yaur name and where yau're presently living.

A My full name is Eugene M. Janes. I'm presently incarcerated in
Fairfax Caunty Jail.

Q Mr. Jones, da yau have a nickname? Daes anybady call yau
anything besides Eugene? A Yes, sir.

Q What's that A Genie Janes.

Q Mr. Janes, da yau knaw the defendant in this case, ane Jahn
W. Jacksan, Jr.? A Yes, sir.

Q If yau see him in the Caurtraam would yau paint him aut? A
Sitting right beside Mr. Marris, defending attarney.

Mr. Radway: Let the recard indicate the witness painted aut the
defendant.

(Witness paints ta defendant.)

By Mr. Rodway: (resuming.)
Q Da you know him by any other name besides John W. Jackson,

Jr.? [135] A Yes, sir, Ida.

Q What's that, Mr. Jones? A Fly Jack.

Q Mr. Jones, directing your attention to the third day of Decem-
ber, 1970, did you have occasion at that time, to see Mr. Jackson? A
Yes, sir, I did.
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Q Would you tell the members of the jury where you had
- occasion on the third day of December to see Mr. Jackson? A In the
parking lot at Cifax, right near Bailey's Crossroads.

Q What time of day or night was that, Mr. Jones? A Ap-
proximately eight o'clock a.m.

Q What took place, if anything, after you saw Mr. Jackson? A
Mr. Jackson asked me to ride to Washington with him. Q Did you,
in fact, drive to Washington with him? A Yes, sir, I did.

Q What, if anything, took place in Washington? A We went
to-the purpose was to purchase drugs.

Q To your know ledge, did Mr. Jackson purchase any cocaine?
A Yes, sir, he did.

Q Do you know how much he purchased? [136] A Yes, sir,
I do.

Q How much, Mr. Jones? A Be made quite a deal. It'd be
four spoons.

_. Q .Tell the jury how much a spoon of cocaine is. A You could
get approximately forty-five to fifty pills on a spoon of cocaine.

Q Do you know of your own knowledge how much Mr. Jackson
paid for this four spoons of cocaine ? A Yes, sir, I do.

Q HO\i\T much? A Forty dollars a spoon.

Q After purchasing that cocaine, what did you then do? Where
did you then go ? AWe returned to Bailey's Crossroads, to the
Cifax Apartments. At that time we were looking for a place to go to.
Fix it-so we could fix it so it could be sold on the street.

Q
area?

Did there come a time when you went somewhere in the Cifax
A Yes, sir.

Q Where was that? A 5801, apartment 10.

Q Do you know who occupied that apartment? A I know him
by his first name only.

[137] Q What's that? A James.
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by the name of

No, sir, I don't:

How long had you known this individual
A Approximately four months.

Do you know what his last name is? A

Q
James?

Q
Q After you and Mr. Jackson arrived at James' apartment, what,

if anything, happened? A Jackson, Lenard, Heinz, myself went in
and they started to sit at the table, put the drugs together so it could be
distributed and sold on the street. At that time Mr. Jackson gave tnt:
some drugs to sample.

Q What kind of drugs did he give you to sample? A Cocaine.

Q Why did he give you the cocaine to sample? A Because Mr.
Jackson doesn't use drugs himself.

Mr. Jackson doesn't use drugs himself.

Q If you don't use drugs, what would be your purpose in sam~
pIing them? A To let him know the quality of the drugs.

Q Did you, in fact, at that time, at 5801 Cifax Drive, sample
that cocaine? [138] A Not at that particular apartment, no, sir.

Q What did you then do, if anything, Mr. Jones? . A .I re-
turned to Officer Robinson's house, where I'd been earlier that evening~

Q Did you know him as Officer Robinson at that time? A No,
sir, I didn't.

Q How long had you known him? A Approximately two
weeks.

Q What was your purpose in going over to Officer Robinson'~
.-. Mr. Robinson's apartment? A I went there, Mr. Jackson askeClme
to give Mr. Robinson some drugs to see if he would like it, because he'd.
purchased some drugs from Mr. Jackson at other times.

Mr. Morris: Your honor, may I approach the bench?

(Whereupon, the counsel for the defense approached the bench
and the following was had outside the hearing of the jury.)

Mr. Morris : Your Honor, please, I now move and renew my mo-
tion for a mistrial. If it please the Court, li thought theJ:outt had in-
structed Mr. Rodway to restrict his witness's testimony to the 3rd day
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af December. I was anticipating during this trial that these witnesses
cauld talk withaut being infarmed af what they wauld say.

[139] Mr. Janes has braught befare the jury that Mr. J acksan
has saId drugs befare. I wauld ask the Court to' grant a mistrial an
highly prejudicial informatian that just came aut.

Mr. Radway: Yaur Hanar, number ane, I dan't think it's prejudi-
cial. Number twa, I have cantralled my witnesses. I dan't think this is
respanse. I did nat expect-I did nat expect him to' gO' intO' whether
he had saId Officer Rabinsan any drugs in the past.

I think the Caurt can ask the jury to' disregard it.

Mr. Marris: In the circuit case that came aut af this Circuit Caurt,
the Caurt said they might dismiss the tesimany upan--

The Caurt: I wan't dO'anything to' avercame it.
Motian denied.

Mr. Marris: Nate my exceptian.
\.

[Exceptian nated]

Mr. Radway: (l}.esuming.)
Q Mr. Janes, just sa-maybe I've last the cantext. Yau taak same

cacaine aver to' Officer, Mr. Rabinsan's hause far him to' use ar sample
ar buy ar what? A Yes, sir.

The Caurt: GO'an fram there.

[140] By Mr. Radway: (Resuming.)
Q Yau arrived at Officer Rabinsan's hause. Haw lang did yau

stay there at Officer Rabinsan's apartment? A ApprO'ximately half
an haur.

Q Where did yau gO' then? Where did yau gO' after that? A
Officer Rabinsan and myself went dawn to' 5801, Apartment 10.

Q What, if anything, happened after yau and Officer Rabinsan
arrived at 5801, Apartment 10. A When we returned to' the apart-
ment, Jacksan, Lenard and Heinz had finished bagging the dape.

Q Excuseme. Yau want to' mave up a little claser? A Yes, sir.
When we returned to' 5801, apartment 10, Jacksan, Heinz and Lenard
had finished bagging the dape-the cacaine.
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Q Mr. Jones, first of all, what would you say would be the street
price of that? Strike. Let me restate it.

How much cocaine was bagged up when you arrived at the apart-
ment? A Approximately thirty ten dollar bags and approximately
thirty-five six dollar bags of cocaine.

Q As far as you could see, was all the cocaine that had been
originally bagged up? [141] A Yes, sir.

Q What then happened after you and Officer Robinson arrived
there? A Officer Robinson went there to purchase some cocaine,
which he did, from Mr. Jackson. He asked for two ten dollar bags of
cocaine, laid the money on the table. Mr. Jackson gave two ten dollar
bags of cocaine out of the bags on the edge of the table, took the money,
handed the bags across the table to Mr. Lenard, told him to turn in all
the money at one time.

Q And then what happened? What did you do, Mr. Jones? A
Officer Robinson and myself left at that time.

Q Prior to the third day of December, how long had you known
Mr. Jackson? A Approximately fifteen years.

Q Fifteen years. A Yes, sir.

[144] * * *
Cross Examination

Q .. ,When you had gone to the apartment of Mr. Robinson,
the under cover agent for the Metropolitan Police Department, you said
you took some drugs to him. A Yes, sir.

Q And gave them to him? Did you sell them to him there? A
No, sir. I didn't sell them.

Q Did he use them while you were there? A I couldn't say
for sure, sir.

Q You were there Mr. Jones. Did you see Mr. Robinson use
drugs in that apartment when you took them to him? A No, sir, I
didn't.

Q What'd he do with them? A I don't know.
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Q Did you observe him when he took them from you?' AYes,
~ir, I did.

Q You can't tell the Court and jury what he did with those drugs
you gave him? A No, sir. It was because I had my back toward him
after I passed him the drugs because I was using drugs myself at the
time.

Q .How long were you at the apartment, Mr. Robinson's? A
Approximately half an hour.

Q What did you do while you were there, Mr. Jones? [145]
A Beg your pardon, sir.

Q What did you do while you were there at Mr. Robinson's
apartment?

Mr. Rodway: Your honor, I object. It's not Mr. Johnson's apart-
ment.

Mr. Morris: Pardon me. I didn't say that.

By Mr. Morris: (Resuming.)
Q What did you do at Mr. RobinsO'n's apartment for half an

hour you were there? A I was using drugs.

Q What was Mr. Robinson? A He was talking tame.

Q You didn't observe him use any? A No, sir, I didn't.

Q All right, Mr. Jones, you'd been there to Mr: Robinson's
apartment, came back to, as you said, 5801 Cifax Drive? A Yes, sir.

Q How did you get from Mr. Robinson's apartment to' that
address? A We walked.

Q How long did it take you to walk? A Approximately three
minutes.

Q Do you recall the time you left Mr. Robinson's apartment
[146] to go there? A It was later than ten o'clock. That's all I can
say;

Q Later than ten o'clock is your best recollection? A Yes, sir.

Q When you'got to'the apartment at 5801, who was in the apart-
ment, Mr. Jones? A At that time it was Lenard, Jackson, Foster
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Heinz, and the fellow I know as James, the owner of the apartment.

Q Where was the fellow you know as James, where was he
sitting? A I'm not sure sir. I believe it was at the table. I couldn't
answer that.

Q Where was Danny Lenard sitting? A At the table.

Q Where was the other, you don't know his name. Where was he
sitting? A I didn't say I didn't know anyone's name, sir.

Q You didn't?
Was Danny Lenard there? A Yes, sir.

Q James was there? A Yes, sir.

Q Who else? [147] A Foster Heinz.

Q Foster Heinz? A Yes, sir. And Mr. Jackson.

Q Mr. Jackson? A Yes, sir.

Q Where was Mr. Jackson sitting? A At the table.

Q So, we've got at least three or four people sitting at the table.
Is that right? A Yes, sir.

Q Do you know James, the fellow who rents that apartment?
Do you know his wife? A No, sir, I don't.

Q Did you see her there? A No, sir, I didn't.

Q Did you see a little baby they have there? A No, SIr, I
didn't.

Q Didn't see anybody? A No, sir.

Q Where's that table they were sitting? Where's that located in
the apartment? A The dining room.

Q
Q
Q

Yes.

Dining room? [148] A Yes, sir.

Is this a separate dining room? A No, sir.

Is that combined with another room? A The living room.

Q Is that an ell shaped dining room? A Yes, sir.
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Q Is the sofa in the dining room? A Yes, sir. In the living
room. Yes.

Q Who was sitting on the sofa, if anyone? A I couldn't say.
There was no one sitting there to my knowledge.

* * *
[ 1S4] Re-direct Examination

Q Mr. Jones, I believe you responded to Mr. Morris's question
concerning when you -first went to Mr. Robinson's apartment on the
third day of December. You shot or used some cocaine? AYes, sir.

Q Where did you get that cocaine? - A From Mr. Jackson.

Q Had you ever used cocaine before that day, sir? A Yes, sir.

Q Did that particular short of cocaine give you the same or
different or unusually low reaction?

Mr. Morris: Your Honor, I object to that. What does that have
to do with the issue here?

Mr. Rodway: Your Honor, the Commonwealth has a circumstantial
case here. I believe goes to circumstances of what the narcotics-.

The Court: Go ahead.

Mr. Morris: Note my objection.

(Exception noted. )

By Mr. Rodway: (Resuming.)
A Yes, sir. The drugs were better than the average drugs on

the street.

[1SS] The Court : You may step down.

[Witness excused.]

Mr. RO,dway: Your Honor, the Commonwealth has no further
evidence.

The Commonwealth rests.

The Court: The Commonwealth rests.

Mr. Morris: Your Honor, I would have a motion.
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The Caurt: Yau dO'?

Mr. Marris : Yes.

The Caurt: Members O'fthe jury, retire to' the chambers. YO'Uwill
be called. Dan't discuss the case.

(Whereupon the jury retired to' the jury raam.)

The'Caurt: All right, Mr. Marris.

Mr. Morris: If Yaur HO'nar please, I wauld ask the Caurt at this
time to' strike the Commanwealth's evidence as to' ane O'f the twa in-
dictments. I wauld ask the Caurt-the CO'urt to' strike the Camman-
wealth's evidence as to' pO'ssessiO'naf the cantralled drugs, ta-wit:
cacaine, an the third day af December as alleged in the indictment, that
he did unlawfully, feloniO'usly and knawingly, with intentian to' dis-
tribute cacaine, which brings it back to' the secO'nd indictment, which
we-unlawfully, feloniausly and knO'wingly, distribute the drug cacaine.

[156] YO'ur HO'nar, I have a graup of cases that are fram
Virginia and ather jurisdictions with reference to' pO'ssessiO'nand the
intent to' distribute, with reference to' pO'ssession with intent to' sell. As
I understand the law in Virginia, wO'uld like to' suggest it to' the Caurt
in Virginia, where a defendant is charged with passessian and passes-
sian with intent to' distribute, the CO'mmO'nwealth has nat had, as I
understand, has nat had a presumptian where under the Federal-the
rule af the Federal CO'urts that dO'give yau the presumptiO'n that if a
persan has it an his passes sian with a certain amaunt, then it's presumed
that he'll gO'ahead and sell it ar distribute it.
- Excuse me a mament, Yaur HO'nO'r.

I wauld naw, if yO'ur Honar please, argue that the CO'urt strike
ane ar the other indictment, as argued at a pretrial matian and as the
Cammanwealth will elect at that time, which they were gaing to' pro-
ceed an.

As I understand the law in this Commonwealth and in mast of the
jurisdictiO'ns, that the Commanwealth can prO've ane ar the ather, but
ane daes nO't stand alane. One merges, as I understand it, to' the ather.
Passession with intent to' sell and the actual sale is ane kind.

Cammanwealth has nat elected to' praceed under bath. They lase
ane ar the ather. The law in this Cammanwealth is [157] possession
and sale is one continuous act, ane cantinuity, So' to' speak. There's nO'
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evidence before the Caurt an the indictment, the possessian charge
ather than Officer Rabinsan. He cauldn't tell whase it was at that time
because the twa accamplices, that they naw testify that they saId it.

There's nO'testimany that Jacksan saId it. They saId it.
As Yaur Hanar -said, passibly ane is the agent far the ather. I

dan't think we can have an agency relatianship .

. The Caurt: I agree with that. But I think he was-as far as the
law is cancerned that they were principals ..

Mr. Marris: Yes, sir.
I have ane case here I wanted to' call the Caurt's attentian. Yaur

Hanor, the case I'm referring to' is, very frankly, ane that came aut af
the Circuit Carparatian Caurt af Alexandria befare Judge Wright, in
which a plea was entered an ane af twa indictments exactly as befare
the Caurt taday. I think the prasecutar, I think received a canvictian an
the secand indictment.

The Caurt: We're nat gaing to' have any trauble an that. I maved
the ather day, I submit nothing is said to' change the guilty, that he
can anly defend Qnane af these indictments .

. [158] Mr. Marris: Yaur Hanar, I'm glad to' hear. I wasn't
aware af that. .

The Caurt: I realize yau're saying because Mr. Radway wauldn't
agree to' that we'd have to' have a mistrial. I don't think that fallaws.
I mean, it seems tame I've ruled the way yau asked the Caurt to' rule,
and that is that they shauldn't be tried separately. They shauld be tried
tagether, and he shauld anly be guilty af ane ar the ather, and nat bath.

Mr. Marris: Yaur Hanar, I am terribly sarry. I wasn't cam-
pletely aware af yaur ruling. I was under that impressian, and, may I
understand the Caurt that bath indictments are gaing to' the jury. Is
thatyaur ruling?

The Caurt: I assume.

Mr. Morris: But yau'll instruct the jury?

The Caurt: The charge, I will. I'll say you can find him guilty an
ane but nat bath.

Mr. Marris: I-well, I am wasting yaur time and I beg yaur
indulgence.
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The Court: No, you're nQotwasting my time. I just didn't think
you understood-. we understood Qoneanother.

Mr. MQorris: Then, YQourHonQor,at this stage in the proceeding, t
have no question that the CommQonwealthmade a prima facie case.

[159] The Court: I'm going to deny your mQotiQonto strike be-
cause I think that is correct.

Both indictments will gOoto the jury. They will find him guilty of
one ar the Qother. .

* * *
[186] (Whereupon, the jury retired tOothe jury room and the

follQowingwas had Qoutsidethe hearing of the jury.)

The Court: All right sir. Anything further before we take the in-
structions?

Mr. Morris: Yes, sir. I want to move the right to move far a mis-
trial. Should for any reason, if the jury does hang up on ane thing Qor
anQother I would, for the recQord, at this pQoint,mave tOostrike the
Commonwealth's evidence based on the witness's-.When there are two
theories involved, one of innocence and one of guilt, where the D~fense,
Defendant's theory is just as acceptable as the CQommanwealth's theary,
then as a matter of law the Caurt aught not ta give it ta a jury. The
Court would want to strike the evidence.

The Caurt: You're trying tOotake it from the-you're tTying to
take it from the jury. We have a jury quest ian here. I dan't mind giving
in the instruction.

All right, motion's denied.

[ 189] * * *
The CQourt: Six and seven are two findings-findings instructions

in a criminal case.

Mr. Morris : Yes, Your Honor.

The Court: Now, they would not be given in the present way be-
cause the Court will rule naw that he can anly be fQoundguilty an one af
these charges. .

Do you want to be heard on that?



App.52

Mr. Rodway: Yes, sir, I'd like to.
Yes, Your Honor, I think I indicated to you the other day that

Commonwealth's position that there are two separate distinct offenses
here. The Commonwealth felt that when Officer Robinson purchased
the two decks of cocaine, and we sometirnes do that, we would have
double counted an indictment. We would have charged Mr. Jackson
with the possession with intent to distribute at that point, or possession
of a narcotic drug at that point, and distribution of a narcotic drug at
that [190] pOInt.

When he passed it to Officer Robinson and accepted the ten-
twenty dollars, it's the Court's contention this particular point at this
particular time there are two separate offenses. You have this matter
both from Mr. Jones and Mr. Lenard what was to be done with these
particular narcotics, coc'aine on the table. There were some hundred-
think there were some-testimony there were many decks of cocaine
already packaged up on that table. That is the substance of the posses-
sion with intent to distribute.

Those decks, which Mr. Fly Jack-testimony of the Common-
wealth revealed he purchased. He intended for Mr. Lenard to distribute
them. He was going to suffer or gain the proceeds of that distribution.

Your Honor, I would submit to the Court that is a separate and
distinct offense.

The Court: I may be wrong, but it's my understanding of the law
that he can be found guilty of one but not both. And I will even up with
six and seven.

The Court further instructs the jury, now, that the Defendant
cannot be found guilty of both offenses. If the jury finds him guilty of
distribution, this eliminates the other charge of possession with intent
to distribute.

[191] Mr. Morris: I think that would be proper. As I under-
stand the law, combining six and seven.

The Court: Six and seven. This is working up to me. I'll take any
help I can get.

The Court further instructs the jury now, that the Defendant can-
not be found guilty of both offenses. If the jury finds him guilty of dis-
tribution, this eliminates the other charge of possession with intent to
distribute.
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There's not one charge, really, in the other. They all carry the
same. Do you have any objection to that addition?

Mr. Morris: No, sir. No, sir, I have none.

The Court: Now, let's take up-I'll have to wait till they argue the
case to get to that.

[ 197] * * - *
(Whereupon, the Court reconvened and the jury returned to the

Courtroom. )

The Court: All right, members of the jury, these are the Court's
instructions as to the law in this case.

Number one, the Court instructs the jury that if you believe from
the evidence beyond a reasonable doubt that the defendant possessed the
controlled drug cocaine with the intent to distribute, then you shall find
the defendant guilty and fix his punishment by imprisonment in the
penitentiary for a period not less than one nor more than forty years,
or by a fine not more than twenty-five thousand dollars, or both.

The Court instructs the jury that if you believe from [198] the
evidence beyond a reasonable doubt that the Defendant distributed the
controlled drug cocaine, then you shall find the aefendant guilty and
fix his punishment by imprisonment in the penitentiary for a period
not less than one nor more than forty years or fine not more than
twenty-five thousand dollars, or both.

The Court further instructs the jury, however, that the Defendant
cannot be found guilty of both offenses. If the jury finds him guilty O'f
distribution, this eliminates the other charge of possession with intent
to distribute.

[204] * * *
Closing Argument O'fCommonwealth Attorney

I don't think there could be much question in the jury's mind that
the substance involved is, in fact, cocaine. Mr. Tomczak told you, in
fact, he analyzed it chemically, and it was, in fact, cocaine. Officer
Robinson said on- the third day O'f December he went to' 5801 Cifax
Drive Apartment 10, and there he saw Mr. Jackson, Fly Jack. And at
that time he purchased from him for twenty dollars, a ten dollar bill
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ahd, I believe he said, twa fives, twa ten dallar decks af cacaine. He then
taak that cacaine, taok it hame where he kept it. in a locked box where
nO'ane else had a key to' it. And the next day, December 4th at about
6 :30 in the Culmare area in Fairfax Caunty he turned it aver. to' In-
vestigatar Luzi.

Investigatar Luzi's tald yau he subsequently transparted it to' U.S.
chemist, Mr. Tamczak, whO'af course analyzed it.

Naw, Judge Keith has instructed yau that you cannat find Mr.
Jackson guilty of bath charges. Yau have to' find him guilty of just ane.
I wauld submit to' yau, ladie~ and gentlemen [20'5] that there is ample
evidence af find-tO' find him guilty of either ane. I have just very
briefly discussed the distribution.
. I think the defense caunsel will point aut to you that here's an

afficer, undercaver afficer whO' didn't even remember what the de-
fendant was wearing, didn't remember what Mr. Janes was :wearing,
didn't remember what Mr. Lenard was wearing. Commonwealth would
submit to' you, under the circumstances, on the third of December, Ladies
and gentlemen, that's praba:bly the last thing an undercover agent deal-
ing with narcatics is cancerned with. He's cancerned about remember-
ing the transactian, where the narcotics were, and who he bought them
from. Commonwealth would submit to' yau he did remember where
those narcatics came from, whO' he paid! whO'accepted the money, what
he received far that.

Then we turn to' the other charge, the charge af passessian with
intent to' distribute. The evidence the Commonwealth has before yau
is an this night in questian Mr. Jacksan was at a table. On it-on that
table were some four, faur and a half spoons of cocaine. Where did
this four and a half spoans of cocaine came from. Genie Janes testified
that earlier that night he and Mr. Jacksan had gane aver to Washing-
tan. Over there Mr. J acksan purchased thase. Mr. Jackson brought them
back. Why did Mr. Jackson bring it back? To use, himself? Mr. Jones
said Mr. Jackson did not use narcotics.

[206] On the third day af December Mr. Jackson, Mr. Lenard,
and the individual by the name of Foster Heinz salt there at a table in
James Wilkerson's apartment and bagged, decked it, put it up. Took
those spoons and with a McDonald's coffee spoon, something you may
or may nat be familiar with, and measured out cacaine intO' six dollar
and ten dollar packs.
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For wha1t? I think you're entitled to ask yourself that. To eat, to
mix in their coffee? I think the obvious is quite answer--quite obvious,
to distribute.

Mr. Lenard told you his job was to distribute narcotics for Mr.
Jackson. That was his understanding. For tha"t he got paid a hundred
dollars. After he distributed all those narcotics, Mr. Jackson provided
for him, he turned his money over to Mr. Jackson. You heard Mr.
Jones testify Mr. Jackson did not use narcotics. I was the taster, if you
will.

In olden days, if you remember, I believe it was, in England the
king always had a taster because the King was afraid someone would
poison him. So the king never took his food directly, but had someone
else taste it. If that fellow keeled over, of course the king knew the
food was no good.

Commonwealth would submit to you in this particular case Mr.
Jones was the taster, because Mr. Jackson didn't know whether it was
good, bad, or indifferent stuff. So he had Mr. [207] Jones taste it to see
if he got a flush, if he got a reaction. You heard Mr. Jones testify that
he did. It was as good, if not a little better than most of the cocaine he
had ever used.

Now, obviously the Commonwealth cannot bring before you each
individual--each and everyone of those individual decks that were on
that table that night. We don't have them. They're out in the community
someplace, where I don't know.

Mr. Morris: Your Honor, I would object to that. He can't guess.
The jury can't guess.

The Court: I think he's entitled to explain;

Mr. Morris: He doesn't know.

Mr. Rodway: Commonwealth will say of this stuff that Mr.
Lenard distributed it. Mr. Jackson reaped the benefits. Mr. Jones told
you what it was. He took a shot of this same stuff, made himself a fix.
It was represented to him to be cocaine. We have Officer Robinson
testifying that out of that same batch he received two decks of cocaine
or some substance which he later turned over to Investigator Luzi,
who later turned it over to Mr. Tomczak, who analyzed the stuff, as
cocaine.
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Ladies and gentlemen af the jury, the evidence has been-the
evidence is clear. CammO'nwealth will submit to' yau there is nO' ques-
tian what JO'hnW. Jacksan, Jr., was daing on the 3rd day af December
-either he was distributing ar he passessed with intent to' distribute.
The chaice is yours, but [208] the evidence is there.

Mr. Jacksan says there's nO'questian in my mind an the third day
af December I was hame. I had been sick. I was playing whisk, and I
was playing poker. I was playing paker with a fellaw by the name,
whisk with him, by the name af Skeet and Hubcap, and my sister-in-law,
and my brather-in-Iaw. Where was his sister-in-law taday? Where's his
brather-in-Iaw to'day? Where's Skeet and where's Hubcap? Camman-
wealth wauld submit to' yau we dan't knaw.

James Wilker san for same strange reasO'n believed the third day af
December was an a Friday. It was pretty hard to' canvince him that it
was actually an a Thursday. I wauld submit to' yau, based upan his
testimany, the third day af December was the same as the first-
prabably the same as the day befare that. Faur days a week he came
hame. His wife wasn't there and his babies weren't there. They were
at his mO'ther-in-Iaw's.

Sathe third day af December, I wauld submit to' yau, makes nO'
difference whatsoever to' James Wilkersan. All the days were the same
to' him. Mr. Jacksan happened to' be a friend.

Mrs. Jacksan, there's nO'questiO'n in her mind, on the third af De-
cember her sister was there. CammO'nwealth wauld submit to' yau Mrs.
Jacksan is very hard pressed to' remember any ather day except the
third day of December.
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EXCERPTS FROM THE TRANSCRIPT OF THE HABEAS CORPUS
HEARING ON APRIL 17, 1973, IN THE CIRCUIT COURT

OF FAIRFAX COUNTY

Praceedings

(The Caurt Reparter, Sharan Filipaur, was swam by the Clerk af
the Caurt.)

The Caurt: This is the case af Jahn William Jacksan, Jr. versus
R. M. Oliver, Superintendent af the State Farm, Virginia Law 27133.

Is Caunsel ready to' praceed?

Mr. Hall: All ready far the Plaintiff, Yaur Hanar.

Mr. Haith: Ready for the Respondent, Yaur Hanar.

The Caurt: Let's swear all Witnesses whO'will testify in this cause.

(All praspectiveWitnesses then in Caurt were swam.)

Mr. Haith: Yaur Hanar, I have a passible Witness whO' is nat in
the raam naw. I dan't think I will be calling him but if we dO',we can
swear him at that time.

Mr. Hall: Yaur Hanar, I request that a subpaena far Investigatar
James Riddle af the Fairfax Caunty Pal ice Department and dan't see
him present.

The Caurt : We will see if we can't determine his whereabauts.
Is there to' be a rule an Witnesses?

Mr. Hall: Yes, if yaur Hanar please.

The Caurt: All witnesses shall remain outside the [3] hearing af
this Court until yau are called to' testify. May I alsO'admanish yau that
after yau have testified in this Caurtraam, yau will nat relate yaur
testimony given herein to' Witnesses awaiting to' testify.

Thank yau very much and the Bailiff will show yau where to' gO'.

(Thase persans sworn as Witnesses were excluded from the Court-
raam.)

Mr. Hall: Mr. Chapel will be my first Witness, Yaur Hanar, sa
he can remain in the Caurt.
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Mr. Haith: I dO'have anather Witness, M~. E. M. Radway whO',as
yau know, is an attarney and has a case in another Court but he will
be available later.

The Caurt: All right.

Mr. Haith: Yaur Honar, I have a preliminary mation. I wauld
like to' mave that the records of the ariginial trial af the Petitianer, Mr.
Jahn W. Jacksan, in this Caurt, be admitted as part af the record in this
prO'ceeding. I wauld alsO' state that the recard would include at least
twa pre-trial hearings--excuse me, ane pretrial hearing and twa past-
trial hearings. I believe they are all a part af the record.

The Caurt: Is there any abjectian to' his matian?

[4] Mr. Hall: Yaur Honar, So'lang as the transcript af the pre-
limit;tary hearing is included with thase transcripts, I have nO'abjectian.

Mr. Haith: I have nO'abjectian. I am nat sure that it is in the
Caurt file af the arginial trial.

The Caurt: Well, can the CO'unsel stipulate an that and make it
part af the recard? .

Mr. Haith: Certainly.

The Caurt: All right
The mation is granted. As I understand it, the original record af

the trial, ane pre-trial hearing and twa post-trial hearings are alsO'made
a part af the recard af this hearing. They will all be. cansidered as a
part af the ariginal recard af the trial.

Mr. Hall: Your Hanar, this matter had came an befare this Court
an priar accasian and was heard far abaut ane half a day by Judge
Jennings at which time he withdrew. At that time, the files af the
campanians, Daniel Lenard and Eugene Janes had been admitted by
agreement af Caunsel to' the recard in this case. .<"

I have had them braught here taday, Yaur Hanar. They are
Criminal NO's. 16614,615-

. The Caurt: Let's get this identified properly. This [5] trial, the
ariginial recard af th,is trial, what number was that?

Mr:-Hall::-16609, 10 and 11.
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Mr. Haith: Excuse me. Excuse. 11, if I am nat mistaken, was the
ane that was a separate trial So'that is just 9' and 10.

Mr. Hall: All right.

The Caurt: What is the number again?

Mr. Hall: 16609 and 16610.

The Caurt: All right.
And these ather recards, naw, yau are referring ta-

Mr. Hall: Are the criminal files af Eugene M. Janes Camman-
wealth v. Jones, 16614 and 615 and Cammanwealth v. Daniel'Lenard,
16618,619 and 620.

Mr. Haith: NO'abjectian, Yaur Hanar.

The Court: All right. They will be So'received then and made a
part af this recard.

Mr. Hall: Yaur Hanar, I have ane further preliminary matter and
that is a mati an ar a request af the Defendant that he praduceany-
thing exculpatary af the Defendant, the Petitianer in this case in hi~.
passessian and I believe he daes have in his passessian a statement
taken fram the accamplice, Daniel Lenard, by Investigatar James
Riddle. And I wauld ask [6] that that statement be praduced at this time.

Mr. Haith: Yaur Hanor. I dO' farmally abject to' this matian.
This is nat a criminal hearing but is a civil praceeding and we dO'nat
feel that the Cammanwealth ar the Respandent is under any duty in the
civil praceeding to' praduce such a statement.

The Caurt: Well, has Lenard been subpaenaed? Is he gaing to'
appear in this Caurt?

Mr. Hall: He has been subpaenaed. He has nat been faund. He is
avaiding service af pracess and I wauld like to' array far the record,
if I might, the effarts that we have undertaken to' procure his presence.

Mr. Lenard at the canclusian af his cases, 16618, 9 and 20, was.
sentenced to' twa years, I believe it was in the State penitentiar:y. He
was released, put an probatian thereafter. His prabatian afficer was
Mr. Lipsner af the Virginia Department af Probatian and Parale: ~

Same time last year, Mr. Lipsner released him ta.probatian under
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supervision of Mr. Allmann of the Probation and Parole Department of
Prince George's County, Maryland. Mr. Allman had an address for
Mr. Lenard living with either step-relatives or aunt and uncle, Thorn-
ton Smith and a phone call was placed to the Smiths and we were
advised that Mr. [7] Lenard was not present, was not living there, but
they would get a message to him.

Thereafter, Mr. Lenard called on a Friday morning while I was
in Court and said that he would contact me. No further contact occurred.
Therefore, I recontacted Mr. Allman and asked him to use good officers
to get Mr. Lenard to contact us.

Mr. Allman discovered that Mr. Lenard was in violation of his
probation and that he was not living with the Smiths and gave us an
address in Bailey's Crossroads where he had information that Mr.
Lenard was residing. We had a subpoena issued for service at that
address and the subpoena was returned not found.

The woman present representing that she was Danny Lenard's
grandmother said that he was living in Seat Pleasant, Maryland. We
then requested the assistance of Mr. Lipsner of the Virginia State
Department of Probation and Parole to have Mr. Lenard returned.

We were advised that there was no grounds within his office to
have him returned to this state. We asked Mr. Allmann's assistance and
he said that he would do what he could but could not locate Mr. Lenard.

Thereafter, we interviewed the Petitioner, Mr. Jackson's wife,
Lenette Jackson and she said she had a conversation with Mr. Lenard
where he said that he was going to North Carolina, that the Govern-
ment was sending him there to school.

When the case was last continued by Judge Jennings, we had the
subpoena reissued for the only address we had in Virginia and again,
requested the assistance of the probation and parole officers of the two
jurisdictions to effect his return. The subpoena, as my information has
it, was returned again not found.

At the last hearing of this case before Judge Jennings, he sug-
gested that Mr. Haith, the Assistant Attorney General and our office
endeavor to get Mr. Lenard returned for this trial. I gather from Mr.
Haith that his office has likewise been unable to procure the person of
Mr. Lenard for this hearing

One of the assertions in the petition for a writ of habeas corpus
is that Mr. Lenard committed perjury at the trial of John William
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Jackson and has prepared, filed an affidavit with this Court to that
effect. We also have approximately five to six witnesses who will testify
that they have engaged in conversations with Lenard wherein he had
admitted that he had 'Committed perjury in the trial of John William
[9] Jackson.

The request for production of the statement, Your Honor, is not
offered in evidence at this time but we request the Government to make
that available to us for inspection and at the appropriate time, I will
move for its introduction.

The Court: Let me understand. I am trying to-in the file of this,
there is a letter in here signed and sworn to by Daniel Lenard.

Is this the letter you are talking about?

Mr. Hall: That is not the one I requested produced, Your Honor.
There is another statement given to Investigator James Riddle of
Fairfax County Police Department-

Mr. Haith: May I continue, Your Honor, to clarify this a little
bit further?

The letter you have in front of you is in fact a part of the record
and we have been contending from the beginning that the information
sought is in fact in the record through that letter. And that anything
else would be merely accumulative of that letter.

Now, the particular statement that is under question or the particu-
lar information that he is requesting with his motion is a report that
was made that I have that was made by State Police Investigator Mr.
Jack Hall, a confidential report [10] at the request of Judge Sinclair
of this Court but it is a confidential report of the Department of State
Police and that is why we object to the use or release of it in any way.

Furthermore, the information-I can state to the Court-. the in-
formation in that report that is being sought is in fact cumulative of
that letter that you had just referred to which is already in the file.

The Court: Well, can this statement that was given to Mr. Hall
purported to be given by Mr. Lenard to Mr. Hall, can that be extracted
from this report?

Mr. Haith: Yes, sir, it can. However, of course, when the time
comes, I would object to the admissibility of it in evidence. It could be
extracted from the report for the purposes of viewing by Petitioner's
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Counsel but I would object to the admissibility of it in evidence at the
appropriate time on the grounds of hearsay .

. The Court: I am going to direct at this point that you can make
it available to him and he can determine himself as to whether there
is merit to the statement.

Mr. Haith: We except to that ruling, Your Honor.

eThe exception was noted.)

The Court: Any other preliminary matters?

Mr. Haith: No other preliminary matters, Your Honor. I do have
a brief opening statement.

[ 11] The Court: All right
You may have an opening statement.

Opening Statement On Behalf Of The Plaintiff

Mr. Hall: The Petitioner asked that a writ of habeas corpus be
granted to him essentially on six grounds: The first, that at the trial in
which he was charged with distribution of two decks of cocaine, the
Commonwealth called as a Witness Daniel Lenard who subsequent
thereto admitted that he lied on the stand and has admitted under oath,
the same to Investigator Riddle of the Fairfax County Police Depart-
ment and has admitted the same to State Trooper Hall, J. E Hall,
Virginia State Police and has admitted the same to Joseph Rollo, then
of the Crossroads Program for Fairfax County, has given a sworn
statement before Deo Reporting Service in the presence of Mr. Hirsch-
kop, admitting that he committed perjury and has told Stanely Hall,
who is in the Fairfax County Jail, that he has committed perjury.

I think the perjury itself requires a new trial for Mr. Jackson.
There are several other matters that the Petitioner tends to rely on.

Next, but not in order of importance, is that he was denied due
process and equal protection of the law in several particulars. First in
that the Grand Jury that indicted him was [12] not constitutionally
constituted, that is that its foreman was Thomas Chapman, the retired
Clerk of the Court, that before that Grand Jury, there was summoned
a Witness who, had no direct or personal knowledge of the event for
which the Petitioner was indicted, William Luzi, that in his petty jury,
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blacks had been excluded from his panel or array; that at the trial,
Eugene Jones and Danny Lenard had testified based upon a pre-
arrangement with the Commonwealth attorney, that he wauld at their
sentencing speak favorably for them and that under the doctrine af
Napue v. Illinois and Giglia v. United States, these Witnesses were
obligated under praper cross examinatian by Mr. Marris whO' then
represented Mr. J acksan to' advise the Court and then the jury that they
were testifying under the assurance that they would receive a favorable
cansideration at the sentencing.

And further, under Napur v. Illinois and Giglia v. the United
States, that it was incumbent on the Cammonwealth Attorney at that
time to' apprise the Caurt that in return for the testimany af these two
Witnesses, they would be given favorable consideration by the Com-
monwealth Attorney at their sentencing hearing and that Napue and
Giglia required the reversal of the conviction based upon the failure of
either the Commonwealth or these Witnesses to [13] disclose the pre-
arrangement.

N ext, if the Caurt please, the evidence used to' convict Mr. J acksan
had one material and fatal defect, that is while he was charged with
distribution of cocaine, the cocaine was not admitted intO' evidence
because of a break in the chain of custody.

His Hanor, Judge Keith, faund that unless Investigatar Charles
Taylar of the Fairfax County Palice Department had been called in to'
testify, the chain could nat be established and that he would nat let the
cacaine came into evidence but he did permit the apinion of the chemist
to be given, that the subject analyzed was cocaine and therefare, Mr.
Jackson was convicted by a jury that had befare it insufficient and
incompetent evidence of guilt.

Lastly, and perhaps most prejudicially the most substantial denial
af due pracess of law to Mr. Jackson that accurred was that the
Commonwealth proceeded an two caunts: ane, distributian of cocaine
and two, possession of cocaine with the intent to' distribute.

The Defendant moved to put the Commonwealth to' an election.
The Caurt permitted the case to' gO'to the jury withaut such an electian
being required of the Commonwealth. As a cansequence, while the
evidence showed if anything only [14] a distribution of twa decks af
cocaine, the jainder af the two counts permitted the Commonwealth to
offer a host of ather evidence af ather transactians af ather dealings af
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other narcotics present in that room on that occasion. I think that is
the evidence that brought about the 30 year sentence that the Defen-
dant received, inadmissible evidence.

Had these counts been served or had the Commonwealth been put
to an election, it would have been bound, number one, an the distribution
case, to' prove only the distribution of the two decks of cocaine or with
the possession with intent to distribute, the identity af the cocaine that
was alleged to have been possessed by the Defendant-. when we got to
that point, I think the transcripts that have been offered in evidence
and we give Your Hanor abaut six or seven citations to the transcript,
Your Honar can see the deleterious and prejudicial effects that this had
at the trial of this Defendant.

I alsa cite ta Your Honar the applicable authorities: United States
v. Drew for that praposition.

Thank yau, Your Honor.

The Court: All right.
If you have anything yau wish ta say-

Opening Statement On Behalf Of The Respondent

[15] Mr. Haith: Yes, sir, Yaur Honor, withaut relinquishing
the right ta make further legal argument, when it is appropriate I would
like to make a few comments at this paint. On the first allegation that
was referred to by Petitioner's Caunsel, that is the allegatian that re-
lates to alleged perjury on the part of the Witness, Daniel Lenard, we
have in the record of course, the transcript of the ariginal trial at which
time Mr. Lenard under aath testified as he did.

We alsa have in the record the transcript of the past-trial motian
and hearing af July 2nd, 1971 at which time a mation for a new trial
was made by the Defendant, Jackson, on this same graund and that is
the graund af perjured testimony. At that post-trial hearing on July
2nd, 1971, there were same Witnesses wha testified ta having over-
heard discussions af Daniel Lenard concerning perjury and Mr. Lenard
himself was called as a Witness and denied this allegation af perjured
testimany and in effect reiterated that his testimany at the original
trial was in fact carrect and nat perjured so we have two instances on
record in courtroom proceedings where Mr. Lenard has testified to the
same effect.
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We have nO'ather caurfraam testimany af any kind of Mr. Lenard
to the contrary. All that is in the record at this point is the letter or
letters that have been sent to' the [16] Court by Mr. Lenard since that
time in which he makes these allegations.

As to any ather statements made by Mr. Lenard to other persans,
we will object to the admission of those at the appropriate time on the
graunds that they are hearsay. It is our contention, af caurse, that
factually, the allegatian of perjury is in fact not meritarious.

Furthermore, legally, we alsO'contend that if in fact there was
perjured testimony, that it was nat within the knowledge of the Com-
manwealth of the prosecuting attorney ar anyone else invalved with the
prosecutian and far tha;t reason alone, it wauld nat be graunds for the
reversal af the conviction in a habeas corpus praceeding. In additian,
we would submit that even if it was in fact found to' have been per-
jured testimony, that it would not have altered the outcome of the trial
inasmuch as there was ather complete and substantial evidence on which
the petitioner could be convicted and was convicted, that was testimony
af both Mr. Robinsan and undercover agent and of the Witness Eugene
Jones as to the incident that took place.

As to the allegation relating to the Grand Jury praceeding initially,
we would take that positian that the abjection to' the service in the
Grand Jury of a farmer Oerk [17] af the Court is barred at this time.
Such a mation is a motion that relates to the makeup af the Grand Jury,
is waived unless it is raised at the time of the trial.

We cite Bailey versus Commonwealth, 193 Virginia 814, far that
proposition, that this mation was nat raised at the trial and therefore
was waived and can nat be raised at this time.

Furthermare, we wauld state to the Court that the service af Mr.
Chapman as a farmer Clerk of this Caurt was nO't prohibited by law
anyway and So' therefore, there is nathing wrong in his serving on the
Grand Jury. Also, the fact that the evidence befare the Grand Jury was
hearsay evidence of Detective Luzi, we submit that this is not uncon-
stitutional and does nat raise a constitutional objection. In fact, there is
nathing wrO'ng with the use of hearsay evidence befare a Grand Jury
and we will cite cases for that when the time comes.

As to' the allegation that there was same deal made between the
Cammonwealth and twa Witnesses far their testimony, we reject that
allegation an the merits and say that proaf today will shaw to the con-
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trary. As to' the allegatian relating to' the chain af custady, we wauld
paint aut to' the Caurt that the questian relating to' chain af custady re-
lated to' the [18] custady af the material, the cacaine itself after its
passessian by the chemist and its analysis by the chemist. In ather
wards, a chain af custady was established fram the mament that it was
received by 'Mr. Rabinsan, the under caver afficer until it was analyzed
by the chemist and there is nO' questian in the ariginal recard that the
material that was analyzed by the chemist was in fact the same material
that was taken by Mr. Rabinsan in the purchase fram the Petitianer,
Mr. Jacksan.

The praaf af the chain af custady brake dawn anly after it left the
custady O'fthe chemist and far that reasan, the trial judge did nat admit
the cacaine itself intO' evidence. He did, hawever, admit intO' evidence
the repart af the analysis by the chemist which praved satisfactarily and
sufficiently that it was in fact cacaine.

As to' the last allegatian mentianed by Petitianer's Caunsel, relat-
ing to' the twa indictments, the recard of the ariginal trial will speak
far itself an this. I think all af the evidence relating to' this is in the
ariginal record because this was abjected to' prior to' the trial. There
was a pre-trial matian far this purpose. I would simply like to' state far
the Caurt what in fact happened here, was that Defendant's Caunsel
maved ariginally to' sever the twa indictments and have separate [19]
trials.

The Caurt at the time ariginally granted that matian. Then De-
fendant's Caunsel maved to' require the Cammanwealth to' make an elec-
tian between the twa indictments and praceed an anly ane af them. The
Caurt taak the pasitian that he cauld nat dO'bath. He cauld nat request
a severance and then require an electian at the same time.

When the Caurt taak that pasitian, the Defendant's Caunsel then
elected to' try them bath tagether and save his paint ar reserve his paint
abaut the dauble indictment far the trial itself, sa that bath indictments
were in fact tried at the same time. So' we submit that the abjectian
that there was nO'severance is withaut merit because it was at the elec-
tian af the Defendant himself until we retract his mati an far severance
and praceed instead an his matian far an electian by the Cammanwealth.

The electian wauld nat require priar to' trial by the trial caurt.
After further matians were made to' that effect. In ather wards, the
trial caurt allawed the trial to' praceed under bath indictments. One was
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for distribution of cO'ntrolled drugs. The other indictment was fO'r
possession of contrO'lled drugs with intent to' distribute.

The Commonwealth's position thrO'ughout all of this [20'] and
through the trial was that there was in fact in this case sufficient facts
to justify both charges and they were nO't the identical facts and there-
fO're, there was a legitimate case here for both charges to gO'to' the jury,
that there were additiO'nal facts that proved the charge O'f pO'ssession
with intent to' distribute which were not necessary to prO've the charge
of distribution and we submit that the record will show-

The CO'urt: How can you distribute something without possessing?

Mr. Haith: The evidence will show that there was a sale made to
the undercO'ver officer, Mr. Robinson O'f two decks O'f cO'caine and that
the Defendant, Mr. Jackson, made that sale. The evidence also shows
that at the same time, there were a large quantity of additional cocaine
on the table in the pO'ssession of the Defendant, that was nO't a part of
this transaction or the sale and as to' that additiO'nal drugs, there was
the pO'ssessiO'nwith intent to' distribute. Now the trial judge after the
evidences befO're the Jury, the trial judge refused to grant instructions
on both indictments, the trial judge went alO'ng with the Defendant and
said that after the facts were in, he did not agree that there were
sufficient facts fO'r both indictments hut that he could not make that
decision until the evidence was in so he did not [21] allow the Com-
monwealth to actually have both indictments go to the jury for convic-
tion but it was not until after the evidence was in that the trial judge
could make that determination.

We submit of cO'urse, that there was sufficient evidence and still
is on the record today, sufficient evidence to justify both indictments and
that there is nothing uncO'nstitutional in the fact that the trial proceeded
under both indictments.

The Court: Well, it did proceed under both indictments.

Mr. Haith: Yes, it did, YO'ur Honor.

The CO'urt: And as I understand, the trial judge at the time simply
refused to instruct on both indictments.

Mr. Haith: That is correct.

The Court: So the jury had all of the evidence, even though they
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anly had all the evidence from twa indictments but only instructed to'
really deliberate and render a verdict an ane.

Mr. Haith: But they were given a choice as to' which one they
wanted to render the verdict on. It was simply instructed that they could
nat came back with twa convictians but they were not instructed that
they had to' render the convictian an just one of the indictments spe-
cifically. But they were in effect instructed that they cauld anly give one
[22] canviction but they were in fact given the choice as to' which in-
dictment they were going to' convict an sa from that standpoint, they
still had-the jury still had the evidence fram both indictments and they
chose to' convict under the indictment of distributian.

The Court: Well, let me say for this recard at this pO'int,this area
here seems to'me to' be the area. If he has been denied due pracess af law,
it is gaing to' revolve araund this paint here and withaut us sitting here
all day and hearing all af this evidence, let's get to that paint and I think
we can dispase of this case one way or the ather right there.

If he has, it seems to' me-. and I will have to' gO'back and loak at
it-but I don't believe that it would be proper to' let twa indictments gO'
forward to' the Jury on this question here, ane of distribution and one
af possessian and then tell them thalt they can make an election when
yau've presented all af the evidence an both.

It seems tame that yau wauld simply have to' possess before you
distribute so let's see if you can pinpoint thase areas in this record
which you feel this and we'll take time out to read it at this paint.

[23] Mr. Hall: Your Honor, if I might, I wauld like to' present
the case of Drew against the United States to' Your Hanar, alang with
the citations. I have a capy f.or you and it is a case out af United States
Court of Appeals for the District of Columbia Circuit. It deals primarily
with prejudice inherent in permitting a Jury to' have evidence af mixed
crimes but only being permitted to' return a conviction an one.

The citatians to the transcript that the Defendant wauld rely an to'
shaw the prejudicial consequences-and if I might, Your Honar, ask
that when these pages are read and maybe it requires a reading of a
good partian af the transcript ,to'fit them intO'context.

The Caurt: All right.

Mr. Hall: It is apparent from the outset of the case and through
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the caurse of the trial that the Cammanwealth only had evidence af
either passession or af sale af twa decks af cacaine. They had nO'ather
cacaine that they had seized or purchased. There were these twa decks
but in gaing to' trial and to' this jury an both caunts they affered evidence
thraugh ather people present in the roam that the other material ar-
rayed on the table was suppasedly cacaine al,though there was nO' chemi-
cal testimony, nO' affering af thase substances [24] themselves in evi-
dence, pages 113, 118, 119, 137, 138, 139, 141, these are just the tran-
script references to' the factual areas that we assert were prejudicial if
the Court please.

The motian far a severance or an electian was made.
Yaur Hanar the transcript af May 25, 1971, cantains the matian

far severance and/or election. Thalt portion af that transcript dealing
with that subject commences approximately page 17, Yaur Honar.

The Court: Approximately 17, all right.

Mr. Hall: Of the May 25 transcript.

The Caurt: All right.
Any other-

Mr. Hall: NO'ather citatians at this time, Yaur HanO'r.

The Caurt: DO' yau have any citatians yau wish the CO'urt to' read
an this paint, Mr. Haith?

Mr. Haith: Well, Yaur Hanar, I dO'nat have specific page num-
bers as Mr. Hall daes because it is aur position that the Caurt wauld in
fact have to' read the entire testimany af the Witnesses Rabinsan,
Lenard and Jones in arder to' be fully apprised af the facts as they were
develaped cancerning the variaus items of drugs.

It is the testimany, particularly af Lenard and Janes [25] that
there was additianal cacaine an the table and the roam in question.

I would point out to the Caurt-I am nat sure that Mr. Hall did-
that the discussians between the trial judge and Caunsel an instructians
begins on page 189 where the Caurt makes its ruling that there can
anly be a canvictian an ane af the charges and in that discussian, yau
can see the pasitian that was taken by the Commanwealth and the argu-
ment af Mr. Radway there, but in arder to' be fully apprised af the pasi-
tion that was taken by the Cammanwealth, we wauld submit that yau
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would have to in fact read the testimony of all three of the Witnesses
that related to the additional cocaine that was on the table.

The Court: All right.
This Court is going to adjourn at this point to read these tran-

scripts, at least a portion of them and I will corne back and make a
ruling on this point then.

Mr. Hall: Your Honor, I would refer Your Honor to page 207
also in the closing argument that the Commonwealth Attorney which
was objected to by Mr. Morris-

The Court: All right.

(Whereupon, a recess was taken.)

[26] The Court: Let the record reflect that the Court has re-
viewed the files as well as the transcripts as suggested by the Counsel
relating to this question here on the two indictments, one of possession
with intent to distribute and the other on distribution.

In Case number 16609, charging possession of a controlled drug
with intent to distribute on the third day of December, 1970, in viola-
tion of Section 54-524.108, and in Criminal ;Case number 16610, that
indictment charged on the same date distribution of a controlled drug
in violation of the same Section.

In each case, the two indictments were tried 'on June 2nd, 1971 and
were allowed to go to the jury on the two indictments, really, in effect, a
violation of the same statute.

The jury found the Defendant guilty of distribution and gave him
30 years in the penitentiary. The record also reflects that in a motion
for a new trial, the issue of this question was raised pertaining to the
two indictments, that is possession with "intent to distribute and of
course, the distribution and this motion was denied by the trial judge
and then we corne to a notice of appeal on an assignment of error and
these issues are not raised.

[27] The only assignment of error was the one denial of the
right to fully cross examine co-Defendants and my question to Counsel
at this point, and it is somewhat of a procedural aspect, is the Defendant
at this point or the Petitioner I should say, not Defendant, is the Pe-
titioner at this point denied the right to raise this issue in the habeas
corpus proceeding?
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We are going to' adjourn far lunch at this time and when we re-
turn, I want yau to' express your argument on that point. I think this
is where the crux of this case stands at this time.

(Whereupon the hearing of the abave-entitled matter adjourned
to reconvene at 2: 10 that same day.)

Afternoon Session

The Court: All right, Mr. Hall, dO'you have any argument you
want to' make an the issue pased by the Caurt as to' whether the Peti-
tiO'ner was denied the oppartunity to' raise this point on the writ af
habeas carpus when he did not raise it in his appeal?

Mr. Hall: Yes, Your Honar, just briefly.
During the lunchean recess, I endeavared to' see if there was any

Virginia authority directly an pO'int and in that time, have been unable
to' uncover any. It is the general precept [28] and thesis of habeas
corpus relief that it can review any constitutional or jurisdictianal error
committed in trial, that it is not a cantinuation af the criminal pra-
ceeding but is a distinctly different and separate proceeding, a civil pro-
ceeding to' review the legality of the detention of the prisaner.

So rather than examining whether an issue raised at trial but nO't
raised before the Virginia Supreme Court is fareclO'sed in a callateral
proceeding, I find nO'direct authO'rity. It would be aur argument, too,
Your Hanor, that canstitutional questions such as asserted here can be
raised by habeas corpus after the time far further State remedy by way
af appeal, has been exhausted.

The only requirement is that there be an exhaustian O'f State
remedies, not that each and every allegatian that might be taken before
that Court be raised, but that the remedies be exhausted. There be nO'
other relief except this form af collateral review. That is the posture we
are in now and we assert there was a denial af due process af law
through prejudicial misjoinder and I would argue that that can be
raised at this time.

The Caurt: Thank yau.
Mr. Haith, dO'you have any you want to' argue an this?

[29] Mr. Haith: Your Hanor, the Respandent wauld admit that
if in fact we have a constitutianal issue, an issue involving coristitu-.
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tianal deprivatian af due pracess, that the Petitianer is not precluded
fram raising that an habeas corpus if-by the fact that it was nO'traised
an his direct appeal. Therefare, it becames a matter af arguing whether
in fact this is a canstitutianal issue ar nat, we wauld take the pasitian
that it is nat-that it is a matter of state trial pracedure, that it is an
evidentiary matter and therefare, is nat a viO'latianof constitutianallaw.

Far instance, assuming far the sake af argument, that the prejudice
invalved to' the Petitianer was the admissian O'f evidence that wauld
have atherwise been inadmissible because there was twa indictments
rather than just ane far distributian, that this then was a matter af
evidence ar admissibility af evidence, and therefore, it is in effect nat a
canstitutianal issue but an evidentiary issue.

Furthermare, we wauld cantend that Judge Keith's ruling was in
fact an evidentiary ruling and that was that there were nat sufficient
facts befare the Caurt to' submit bath indictments befare the jury. And
that was a ruling on the evidence or the sufficiency of the evidence.

The Caurt : Well, I think yau are carrect but I think [30'] where
the prablem is, if there is any prejudice in the case, it is the fact that it
was permitted to' gO'to' the jury, in a sense was presented to' the jury
and he in effect had to' plead to' twa separate and distinct affenses. This
is the taint, if there 'is any taint. It seems tame that wauld prejudice
the Petitianer at this paint.

I have read and, af caurse, abviausly, I have nat exhausted all the
transcript and all the file here, but I have read and I am gaing to' make
a ruling in this case. It seems tame that a single identical thing, that is
the sale of a cantralled drug, can nat be divided intO' twa separate
affenses. That is possessian with intent to' distribute a contralled drug.
That sale under the circumstances af this case abviously and had to' in
fact mean passessian with the intent to' distribute and the CammO'n-
wealth saught to' make twa separate offenses out af a single identical
affense and it seems tame that it is prejudicial to' praceed an them as
if they were twa separate affenses when in fact they were anly ane, that
is the distributian or sale af the cantralled drug.

I reached this canclusian samewhat by suppositian an analO'gy,
suppasing that there had been a series af sales, ane, twa, three, fO'urand
five, let us say, an the separate days an [31] the first, secand, third,
faurth and fifth and he was charged with separate and distinct crimes
far thase five sales. The sixth indictment was pO'ssessiO'n-with intent
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ta distribute by reasan af the five priar sales. It seems ta me, then, that
cauld the Cammanwealth ga farward an the sixth indictment, which
charges possessian with intent ta distribute, there is a fairly recent
case an this paint, that is the Bayd versus the Commanwealth of Vir-
ginia in which the Defendant in that case is charged with the sale af
herain an the 26th af Octaber, 1970.

The afficer testified in that case and was allowed to testify of two
previaus sales af herain by the Defendant. The Court instructed the
jury in that case, that they may cansider these ather sales as bearing
on this issue of whether the priar affense canstituted a part of the gen-
eral scheme of which the crime charged was a part and the Supreme
Court reversed that an the basis that its prejudicial effect outweighed
its probative value.

It seems ta me ta charge twa separate and distinct crimes aut af a
single identical affense introduced inta evidence, telling the jury then,
that yau can anly canvict an one constitutes prejudicial errar. I think
it gaes ta the prejudice of the Defendant.

[32] The jury must chaose which one they are going to canvict
when in fact there is anly one offense to begin with and it seems to me
as I said befare, there is the taint that prejudices the Defendant.
Now, it is true the same evidence may be intraduced to support one,

indictment of-that is distributian. And alsa, it seems to me that the
situation here differs from that where a lesser crime is included in a
larger ar anather crime. In thase cases, the jury are praperly instructed,
they may find one af the lesser crimes, but in this case it was one or the
ather, not both, that they had to choose from to find a conviction.

So I da find that the Defendant was prejudiced in nat granting this
mati an ta elect and allawing it ta proceed as it did. I am going to war-
rant his petitian for habeas carpus and grant him a new trial. Yau
can prepare an arder on that.

Mr. Haith: Yaur Honor, this time af caurse, I would make a
motion that this Order be stayed far a period of 60 days to allaw the
Commanwealth to retry the Petitianer and then meanwhile, he remain
in the custady af the Respondent.

The Court: He will. He will remain. I assume we can hald him
here in the Fairfax County jail during this pendency.

[33] Mr. Hall: Yes, Your Honor. Would Your Honar set bond
for these 60 days?
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The Court: Do you have any suggestion on this, Mr. Haith?

Mr. Haith: Your Honor, I'm in a unique situation here because
if in fact this is a situation, let me say, first of all, Your Honor, I
would like to note my exception on the record to the Court's ruling in
this case.

The Court: All right.

(The exception was noted. )

Mr. Haith: If in fact the situation is now that he is presently
being held under the indictment under which he was convicted, then it
becomes a matter for the Commonwealth's Attorney and therefore, I
would prefer the Commonwealth Attorney respond to a motion to bond.

The Court: I am inclined to agree with you on that. I think the
best thing to do on that is set down on a motion day, Mr. Hall, and have
the Commonwealth's Attorney present to take up the matter.

Mr. Hall: Might thafbe set forth this Friday?

The Court : Yes, that would be fine.
In the meantime, he will be held in the Fairfax County Jail pend-

ingthis.

[34] Mr. Hall: Thank you ..

(Whereupon, at 1 :00 o'clock p.m. the hearing in the above entitled
matter was adjourned.)
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