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VIRGINIAs
IN TIm. CIllCUIT eOOJlt or !HI. CITY 0' CHESAPUU

SEVP.NT!!lf, INC., • Vi I'gl1da
eot'poraticm,

CI'n OP CKESAPE.AK.E,a HuDiclpl.
corporation
SERV\'o wil1hlll L. "orbe& ~ City Attorney

Chnsaneake Profe •• ional Bu11dtl\Jlt
Ch88.~eaket Virginia

REAL ESTATE GROWTH,tHC.. II Virgloia
corporation
SERV!: Dudley DuB. Cocke, R.eautered Alent

101 Royster Building
Norfolk. V1r81nia

and

VIRGI~IA STATE HIGHWAY COMHlSSIOM
StllVI::= Doug1•• 8. Pugate. Chatman

Richmond. V1rsinia.
Def _chmta.

BILL POI INJUNCTION. . .

•.

:

IN CllANaltY NO.

Howca.ee the e..,l.1DaDt, I••••'•••• lac., ••• for ita lil1 for
Injunct1cm, .t.e•••• fol1 ••••

1. Th.t your C0llP1UIlaQ.t 18 • corporation duly organized and ".~dl'Jt11l&

under tha 1•••• of the Itat. of Viralrda. _<I 18 empowered to en~age in tb~

purcha•• , .ale, 1•••• , _r~I". a4 1ap• .-t of real property.

2. Th.t your CoIIIplaiuat, OIl January 12, 1966. c1i.d purchase a

eertaia traet, piece or pareal of laad, eoatain.1nc approximately 2.32 4Cres

and located OIl the south sitl •• 1 State 81.p"., ltout. 17•..•., betweea Poplar 1:\111

bact ad Taylor I.oad ill Vatam Iraach Borou,gbof the City of Cb•• apeake.

-1-



J. That prior to the .fore •• td coa...,aace to yoUr Coaplainaac, tho

latate of Job. S. Viee, • predec••• or in tltle Coyour CGmpla1Daat, uncler
I

thre.t of con•••• t1_. d1d coswey to the CaIIaow•• lth of V1r,1a1a a certain

traet. p1ece or parcel of land tor "che loeation _41 cOlUltructlODor other

iaprow.anttt of State Ioute 17, Project 2064-09. in the City of Chesapeako,

Virginia, by deecl clat.dJuly .14, 1958. cluly of record 111tha Clerk fa Office

of the Circuit Court of the City of Clte.apeake, Vi1"#itl.1a, 11' Dead look 1267,

.at pap.e 200; tORetnar vtth all "'''DC aerN. the Imula of the IIItato of Jobn /

S. Wise for the .8t.t.<1 purpo.. of c0D8t~ttDa ad aa1llt~1n8 a tldra1l1 ditch

for tha &ole purpo•• a. thereta indicated Oil ,laDSI' wht. plaus are recorded

in tbe afor ••• U Clerk'. Office in Stat. Kip • ., Plac lOOk. '1, &c paBe 488.

The afore.aid cl•• d _el plat are .ttaebecl herete •• d ••••ked C.,laiaaat'8

ExhtblU "At! aDd IiDIt r •• pe~t1wly auet an int_dad to be 1neorporated by

reference herein ~d to be read •• a part of theae p1eadinga.
4. That the .aid CollllOavealth of Vlrzinia acttl1t1 by and through ltG

ageftt, the Virginia State Highway Commi••ion did eomplete eonstruction of
projeet nUlllber 2064-09 ad placed an 18 tuch dralll'" pipe uneSel" the aait!

State Route17-A,ln accordancewith tbe pl~ aI\Cl .pacifie-tins heretoforo

described.

s. That 'by de.cI 4at04 neeOlDbar 24, 1968. YOUI' co-R.s1"ot\d.ent, aeel

Eatate Growth, I.e., diel pu•.cb•• e of the aaid John S. VbeEmcet., a certain

tract or parcal of land ln the Weste~ Branch iorOURbof the Ctty of Chesapeake,
Virginia aDd located on the Donia 8tdeel St.to Route 17-.\ oppo.1te the
property of your C.platnaat.,

I

6. That.ub.equat to the purchase by your Camplainant of the trACt

of land afor ••alet. it did. in aceor4aacevlch all applicable ordiDaftc•• of
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the City of Ql •• apeake. Viralnta. belan developsaeDt of the aforo.ald property

andhaa in fact placed certain tenant. aloas potti0D8 of .aid p~operty.
7. That In 1969 aDdlo~ 1970 your co-a •• poaderit leal Sacnte Growth.

Inc. 1n furtherance of it. plana for the 4evelopmeat of-e ahopplag center
did through iea •• eote •• ervants and/or -.p1oye •• prepare _41 •• Ulit to the

Department of Public: Worka of the City of Chesapeake, Viraio.1a. a site plan

which included _011& other items. propo.ed elroDaao .,.temthrouah which

surface water Accuaulatina 00 the ahopplD8 center propert; would be art1f1col1,
chanAeled iDto underground colldU1t. 1•• diAl to State iloute17-A where tbe

aforemeutionod 18 inch drain •• e pipe heelbe. preyioWJ1fiutalled. Your

CODtpla1nant believea and therefor. al1e... that •• 14 8iteplara included a

propoaed .nl.~&"'llt of .aid 18 1Dch drainage pipe to one of a dll1.1Mter of 48

inch•• whlch would be nece•• ary to carry the additlDA&l gurfae. vat ••..• occraeiODM

by the CODIltruct101'l of tho propoaed .hopping centClr.

6. lbat YOIar Coaplalzumt baUeves _d therefore allases tllat the

City of Che•• peake. throusb its agents. 8e"8I1t8 _d/oremplo)'ees did, in

diaregard of the right. of yourComplainact, approve said site plan with know-
ledle that. Underuiatina. cODteaporuy engineedng atandards. the proposed,

aiteplea, ad iupartlcular tlio drein.aae facilities eo~templated, would cauaa

a misuse .0£ the oxlat1q eU.eDt acrOS8 the lands of your Complainant.

9. That your Complainant would further allege that Qubsequent to the

apPl'Oval of the aforesaid s:1te plaQ. the Respondents. City of Chesapeake and

ieal EatateGrowtb, IDe., with the further approval of tho. State Hip"'ay

Coamtaalon aDd in violation of the nature and use of the'easemeat tberetofore
granted it did replace the 18 tach drUD888 pip. with onQ.of a 48 inch

diameter.
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10. That your e.pla1aaat upOlld18ccmaryof the.coutNctioa of the

.nlars.d dr&1••••• pip., protut.d both orally _d ia wrltiaa mel h.. c_tiaud

to prot_t the uawarrutecl .el _atural coll.ctlon of ."rfaae waten upon

the l_cla of theb.pODdent, "al Eatat. Growth, lIle. •• chaa•• Una the ••••

tbroUShthe .alaraed dr&1Da•• plpe, aDdlnto the .foreeaid 4r&1n••• ditch oato

tbe laDdeof your e-,latuat ~a vl01.tiOD of ica d.,hea.

11. tour Caepla1uat •• lel further .U.•••chaCthe aat4 acta of the

R.upOildentaad each of CMIl, if cOilclaud, will ea.e Ii:•• t an4 lrreparabl.

injury, d•••• aIlCl d•• tructl. to it. property, fro. tha natun •• d char•• eer

of whlchadel 1••j\&1')'re4ru. at 1,., wou14be __ naia.d iudequat., _41

that~u r•• "ltial th••..•f ••••vould b. lIIpoaa1bl. of ••• na1aaaat ad

fu•..th.r thac your C.pla1naaC hu DOadoquat. ......cly at 1.-.
WHlUFOU, your e..,1a1qaat pray. th.e the Court cake Juri.dlctl.

of the cODtrovenyher.ia, that the IMpoadaat. be ucla pUCia bereCo_d

requi•..•d to auver the .lle.atlou thereof, but aot ••••.. oath, •••• n UDel••.•

oath b.iDl hereby .pr ••• ly valved, that the luponcloDt.aad each of the,

thelr •• "anc., •• eat. or other partl" aetiDa 1ft their bebalf b. perpetually

eDjoined ad rut •..atne4 fro. divertt88 lnto the drat.a.e ditch afor•• atd at

. aay tiaa _nthan the Douat of draina•• vaee.. ortllaall)' c_c.platH at

the tiM the .aid .uesaeut was 8rante4, or octiaa in ..., wayor •••••.••1'.0 ••

to lncre.. tbe burdeDor servitude \!pOD the luU. of the e-plaiuat, ad

thaeyour COIlplaillCltmay be 81'•• t.4 euch ocher. f"nhel' ad ."'1'&1 reli.f

• the nature of the cu • .., requite 01' to equlty .haU •••••• t.

ADclyoUrCclIIp1a1antvll1 ever pray. ate.

SBVENTBBH. mc.

BI'.4clen. Howa.... • Mac:tU.ll.
1530 Vll'gln1aNatlODalBankBlq.
Norfolk, Vlr81nia 23.510
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.'1«1267 PaCf200

John S. Wise, Estate
TO B Be .3Commonwealth of Virginia

4391
No Tax

July , I9.£L, bII

and between John S. Wise Estate. Stewart W. Johnson. also known as Mary S,

JQAAilQA, WidQ'" , eAd Lucy Wortley Wise, unmarried

of Norfolk Coo""" Vlrgin4G, Mrelnafter de6lgnDted III crantOf' (_ though mor. than OM), and

the COMMONWEALTli OF VIRGINIA, Grantce:

mitnr ssrt~: In con.rideratlon of the benefit, accruing or to IICCIW to the ItJId grantor, bII relJ80fl uf the location

and constmetioll. or otl_ ImprOOlllllmt of pari uf State Highway Rout. 17 PrO/ect 2064-09

between 3.1~6 l1i. \e:. of W. End of OlUrchl[.nd Br. and 1.738 Mi. W. of W. End 0" Qmrchh:ld
Br.

along. t",ough. or 0lJ('" the land.r of the granto,. and fOf' further COfIIIderatfon paid bII the grantee to t1wI grrmIOf',

receipt of which Is hereby aclcnowledged. the «lid grantOf' hereby grant, and con"t!fI' unto ltJid grantell with gllnllftll

warranfll thc land of the 1!.,antOf'needed fOf' the location and conlln/etlon or otller Improvement of 84id hlghWtlfl. the

s"id land being as ,hnwn on a plan and IUrocy of the laid highway. on file In the oDlce of the Department uf High.

way, Dt Richmond, idenH(ied 41 Sheri No. $ P,otect 2(Y\!J-Q9 , Route_---"1'-'7 ~

all of said land brin/!, 10c!PtedIn .Mag/stl'f'/ol D/IIrlct. In Norfolk

County. and described as followl:

Being a~ shown on plans approved May 26, 1958, and lyin~ on both sides of ~n~

:ldjacent to the surve:.' centerline from the east riP-ht. of way 11n" of Route f,r:;9 nt

"oproxil'll'lte StAtion 29-H',1.5' to the ] :lnde of C. D. Lane, Jr., !It annroxiJnate St .••tJon

.39+.31 (center 01' existing Route 3705), including oonnectionR to Routes 659 and 3705,

together "ith the ri,"ht to construct and mRintll.in drain ditch 8.!1 indicated on plans

Itncl contAinin". 3.2~ acre:J, more or less, land, of which 0.09 acre is included ~n the

existing right of way and 3.]7 acres, ~ore or less, is additional land, and beinp a

part of the "arne lAnd Itctluired by the grantor by deed recorded in Deed Flook ,

Pa.:e , in the offioe of the Clerk of the Circuit Court of said County.

For a more particular description of the land herein comreyed, reference is

made to photo copy of said Sheet No.5, showing outlined in R!D the land oonveyed in

fee simple which photo copy 18 hereto attached as a part of this conve~'ance and

recorded siJnultaneously herewith in the State Highway Plat !look.

EXHIBIT "A"---



ftOO' 1267 'ACf20J
T'" lOW gran/or rownanU II"" ,.. 1laI 111•••• 11110 COftNV ,,.. laid '-'d 10 ,,.. ".,., •• ; ,/wi ,.. 11M ...,...

lID ad 10 mn.mMr Ih, lOW land, 111<11,11, l:NInt,e ,1tdIl1la"., q"Ult ",,-1IIDft of Ih.land, /r •• /rom oil molmM/JfICeI •

..." tItaI M ,,'Ill ft."",••••clI /"",.., _ranc. of 1M -.I Iaftd'" ".., ". rrqulrU.,

Til • ..wi I:'Gntor CownGnI. anti ape. for II/""'f. IIIr lIetn tmtI _I".. and -..cc..-.. ,hlIf 1M "nnrIdrn>-

"'- ~ _k>nrd tmtI poId '0 h'm rhoU 11M• I•••• of ••• .." .u •••••• '0 C'GfII,..... •••• and *-a••
,

'" - of ,,.. IocaHon, CIOIUfrWfIDn,and """"'- til .., 1tI;.-.. NI"'" NdI "...... facfl"'" •• "..,•....-y.
WITNESS tA. follolulnc ••••••••••• .." ••• :

'7. I

).(...\.,..... ". '-- .::" t"I'.(SIIAL)

•/j...,- \ -kL~ (SIIAL)
(' r, J

,< "., II'," (;, bf'~ I:. ; " (SIIAL)!
--------- (SIIAL)

(SIIAL)

-- __ ISIIAL)

------------ [SIIALI

STATE OF VIRGINIA.

CDlInIJI of ~ To.wIt:,. _
--------------- __ CI N~ P"WIc In and flit

Johnson also known as'M C"""'II f1f~.ud. In 1M S_ of V""'niCI, do eM'''' ,hlIf Stewart Was Mary:;. Jonnson. widow ancr'
xMI Lucy Wortley Wise. unmarried who •• Mine'.' ftgnrd '0 'M fore,o'", wnrlnc.
'-ring date on1M 14th '/all of Jut y ~ 19~ 1Icaw rocA

STATE OF VIRCINIA.

11l..J..:f

._-)

)".< ,0':", 7' (';"XL' /;;~

• - ••••• J~ •••-r....kt« 11\ ,tl+< A' ',(01< "J

1--":E~:;'>7£~~~
( t:..~~~~.~~s,;,7'Vt ••••iCI.~~ ".,,;#'4;'0' -1-'./

candJ. '=v ::t .::41.:dt )~::;: ""- -- •. ......,to 'M IoN,Col'" tlJrifflt&,

~ date on'M.6.J. ""f of __ ' j __ Ill-L..t haw -'"

IIClcMwkde.d ,h. lOme /wfor. me In !"II COlI"" of~,

"'1/ 'ema of oflu npfru -.:;L • .t I !JiJ - <?'

Ciwu" "'II """" 'hlr 2! """of t', ;<~ " 'J( ,
I ,eLI flH' i

~6-D c.

VIRGINIA:- In the Clerk's Office of Circuit Court of Norfolk Countya...".~.., ~,.:$ 19,$.~,IL'?.:.M'LlM
Tbi. De~d..-~~'~....,~~~~~~ted in (lffi,,' II ilh tit" ecrtilieate Innexed IDd
Idmitted to record. Teste: Mljor M. HilIlrd. Clerka. f'. AU D. C.
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VIRGINIA: . ,

IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE

SEVENTEEN, INC., a Virginia
corporation

Plaintiff,

vs.

CITY OF CHESAPEAKE, a ~unicipal
corporation
REAL ESTATE GROHTH, I~C., a
Virginia corporation
and

VIRG!NIA STATE HIGHWAY COMMISSION

Defendants.

IN CP~NCERY KO. 13849

DE~1URRER

The defendant, Real Estate Growth, Inc., for its
Demurrer to the Bill for Injunction exhibited against it states

..

that: .j

I
I

I,
:1

"iI
II
ii
Ii

;1
'jI,
II
Ii
II
'II,
Ii
q

II
II

1. There is no equity in the Bill as to the said

defendant and the Bill for Injunction states no proper complaint;
and further the Bill for Injunction is not sufficient in law,

especially in the particulars set out below.

2. The defendant, Real Estate Growth, Inc., is not
now the fee simple owner of the property set forth in the Bill
for Injunction.

3. The Bill is insufficient in that the defendant,

Real Estate Growth, Inc., did not have and does not now have ar.y

control over the drainage from the property, the control and

plans for such drainage being solely within the jurisdiction of

the defendants, City of Chesapeake and Virginia State Highway

Commission.

.,.8-
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!I

IIII
il

I
I
!

II
i',I
.1

II
IIII,j

4. The Bill is insufficient in that there is no

allegation in said Bill for Injunction that the defendant, Real

Estate Growth, Inc., has done anything with reference to the

drainage except what it was directed to do ~y t~e City o~

CGes~pcakeand the Vi~ginia St~te Highway Cow~~ss~o~.

And having stated its deUourrer, this defendant prays
that the Bill for InjuncLicn exhibited against it Uoaybe dis-
missed and that it may have its costs in this matter expended.

REAL ESTATE GRO\.JTE,IXC.,
a Virginia corporation

By 6fu~.&4. 4uLf COl1J.,sel

Dudley DuB. Cocke
Cocke and Taylor
101 Royster Building
Norfolk, Virginia 23510

I hereby certify that copies of this above plea were

mailed this 8th day ~f October, 1971, to Breeden, Howard &
MacMillan, 1530 Virginia National Bank Building, Norfolk,
Virginia, Attorney for the Complainant, and to William L. Forbes
City Attorney for the City of Chesapeake, Chesapeake Professiona
Building, Chesapeake, Virginia, and to Douglas B. Fugate, Chair-
man, Virginia State Highway Commission, Richmond, Virginia.

- 2 -
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF CHESAPFAKEon the 22nd day of November 1971 .

SEVENTEEN, INC., a Virginia
corporation,

i

Complainant,
v.

CITY OFCHESAPFAKE, a Municipal
corporation, et aI,

Respondents.

:IN CHANCERY NO. 13849

ORDER

Upon motion of the Complainant, Seventeen, Inc., for leave

to file an Amended Bill for Injunction substituting and adding as a

party defendant Pilot Life Insurance Company, the fee simple owner of

the property referred to in paragraph 5 of the Bill for Injunction,
it is

ADJUDGED, ORDERED and DECREED that the Complainant be and

they hereby are, granted leave to file an Amended Bill for Injunction

adding as a party defendant, Pilot Life Insurance Company.

ENTER:

/s/ Robert S. Wahab
Judge

I ask for this:

/s/ David K. Sute1an
Attorney for Seventeen, Inc.
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VIRGINIA:
\ '

IN THE CIRCUIT COURT' OF THE CITY OF CHESAPEAKE
SEVENTEEN, INC., a Virginia
corporation,

Complainant,
v.
CITY OF CHESAPEAKE,' a Mtinicipa1
corporation,

SERVE: William L. Forbes :;
City Attorney
Chesapeake Professional Bldg.
Chesapeake, Virginia

and

PILOT LIFE INSURANCE COMPANY, a
North Carolina corporation,
SERVE: William R. Shands

Registered Agent
Mutual Building
Richmond, Virginia

and

DOUGLAS B. FUGATE
Virginia State Highway Commissioner
Richmond, Virginia

Respondents.

.'.

IN CHANCERY NO., 13849

AMENDED BILL FOR INJUNCTION

Now comes the Complainant, Seventeen, Inc., for its Amended
Bill for Injunction, and states as follows:

1. That your Complainant is a corporation duly organized

and existing under the laws of the State of Virginia, and is empowered

to engage in the purchase, sale, lease, mortgage and improvement of
real property.

2. That your Complainant on January 12, 1966, d~d purchase

a certain tract, piece or parcel of land, containing approximately

2.32 acres and located in the south side of State Highway Route17-A,

-11-



between Poplar Hill and Taylor Road in Western Branch Boroughcif the
City of Chesapeake, Virginia.

3. That prior to the aforesaid conveyance to your Complain-
ant, the Estate of John S. Wise, a predecessor in title to your

Complainant, under threat of condemnation, did convey to the Common-

wealth of Virginia a certain tract, piece or parcel of land for "the

location aildconstruction or other improvement" of State Route 17,

Project 2064-09, in the City of Chesapeake, Virginia, by deed dated

July 14, 1958, duly cjf.record in the Clerk's Office of the Circuit

Court of the City of Chesapeake, Virginia, in Deed Book 1267, at page

200; together with an easement across the lands of the Estate of John

S. Wise for the stated purpose of constructing and maintaining a drain

ditch for the sole purpose as therein indicated on plans which plans

are recorded in the aforesaid Clerk's Office in State Highway Plat

Book 111, at page 488. The aforesaid deed and plat are attached hereto

and marked Complainant's Exhibits "Alland "B", respectively and are

intended to be incorporated by reference herein and to be read as a
part of these pleadings.

4. That the.said Commonwealth of Virginia acting by and

through its agent, DOu8las B. Fugate, Virginia State Highway Commis-

sioner, did complete construction of project number 2064-09 and placed

an 18 inch drainage pipe under the said State Route l7-A, in accord-

ance with the plans and specifications heretofore described.

5. That by deed dated December 24, 1968, Real Estate

Growth, Inc. did purchase of the said John S. Wise Estate a certain

tract or parcel df land in the/Western Branch Borough of the City of

Chesapeake, Virginia, and located on the north side of State Route l7-A
. I

-12-



opposite the property of your Complainant. Subsequent thereto, the

said Real Estate Growth, Inc. and one Churchland Associates Limited

Partnership, a limited partnership established with the said Real

Estate Growth, Inc. as a general partner, did convey the aforesaid

property to your co-Respondent, Pilot Life Insurance Company, a North

Carolina corporation, by deed dated August 13, 1971, and recorded in

the Clerk's Office of the Circuit Court of the City of Chesapeake,

Virginia, in Deed Book 1603, at page 64.

6. That subsequent to the purchase by your Complainant of

the tract of land aforesaid, it did, in accordance with all applicable

ordinances of the City of Chesapeake, Virginia, begin development of

the aforesaid property and has in fact placed cert~iin tenants along
portions of said property~

7. That in 1969 and/or 1970, the said Real Estate Growth,

Inc., the predecessor in title to your co-Respondent, Pilot Life Insur-

ance Company, in furtherance of its plans for the development of a

shopping' center did, through its agents, servan.ts and/or employees,

prepare and submit to the Department of Public Works of the City of

Chesapeake, Virginia, a site plan which included among other items a

proposed drainage system through which surface water aceumulating on

the shoppi~g center property would be artificially channeled into

underground conduits leading to State Route l7-A where the afot:emen-

tioned, 18 inch' drai.nage pipe had been previously installed.' Your
. , '. , .

Complainant believes and therefore alleges that said site plan included

a proposed enlargement of said 18 inch drainage pipe to oneofa dia-

meter of 48 inches which would be n.ecessary to carry the additional

surface water occasioned by the construction of the proposed" shopping

-13-



center.

8. That your Complainant believes and therefore aileges

that the City of Chesapeake, through its agents, servants and/or '

employees did, in -disregard of the rights of your Complainant, approve

said'siteplan with knowledge that, under existing, contemporary engi-

neering standards, the proposed site plan, and in particular the

drainage facilities contemplated, would cause a misuse of the existing

easement across the lands of your Complainant.

9. That your Complainant would further allege that subse-

quent to the approval of the aforesaid site plan, the Respondent, City

of Chesapeake, and the said Real Estate Growth, Inc., the predecessor

in title to your co-Respondent, Pilot Life Insurance Company, with the

further approval of the said Douglas B. Fugate, Virginia State Highway

Commissioner, and in violation of the nature and use of the easement

theretofore granted did replace the 18 inch drai~ge pipe ,with one of

a 48 ,inch diameter.

10. That your Complainant upon discovery of the construction

and installation of the enlarged drainage pipe did protest both orally

and in writing and has continued to protest the unwarranted and

unnatural collection of surface waters upon the lands of the Respondent,

Pilot Life Insurance Company, and channeling the same through the

enlarged drainage pipe, and into the aforesaid drainage ditch onto

the lands of your Complainant in violation of its rights.

11. Your Complainant would further allege that the said acts

of the Respondents and each of them, if continued, will cause great

and irreparable injury, damage and destruction to its property, from

the nature and character of which said injury redress at law would be

-14-



uncertain and inadequate, and that damages resulting therefrom would be

impossible of ascertai~ent and. further that your Complainant has no
adequate retnedy at law.

WHEREFORE, your Complainant prays that the Court take juris-

diction of the controversy herein, that the Respondents be made parties

hereto and required to answer the allegations thereof, but not under

oath, answers under oath being hereby expressly waived~ that the

Respondents and each of them, their servants, agents or other parties

acting in their behalf be perpetually enjoined and restrained from

diverting into the drainage ditch aforesaid at any time more than the

amount of drainage water originally contemplated at the time the said

easement was granted, or acting in any way or manner so as to increase

the burden or servitude upon the lands of the Complainant; and that

your Complainant may be granted such other, further and general relief

as the nature of the case may require or to equity shall seem meet.

And your Complainant will ever pray, etc.

SEVENTEEN, INC.

By /s/ David K. Sute1an
Of Counsel

Breeden, Howard & MacMillan
1530 Virginia National Bank Bldg.
Norfolk, Virginia 23510
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VIRGINIA:

SEVENTEEN.INC., a Virginia
corporation,

Com,lainant,

v.

CIrl C? c:mSAi'F~\KE~n ~::,Jntc11'al
corporation, et aI,

Resnondents.

..
••

.Q.! lL!L!.
This day came the parties, by counsel, upon the Demurrer heretofore

filed by the Respondent, Real Estate Growth, Inc •• and the same was argued by

Ct'U11gel.

WHImEFOU, it RT'"earing to the Court that the said Real Estate

Growth. Inc:. 1s nolon~er the fee dmple cn~er of the property as 811e~ed in

pQra~raph 5 ~f the8i11 for Injunction, it is thereby

ADJUDGED,ORDEREDand DECREEDthat the De:nurrer filp.d on behalf of

the Respondent, ,Real Estate Growth, Inc., be and it hereby is sustAined with

the said Respondent, Real Estate Growth, Inc., beinR hereby dismissed as a

"arty to this 8uit.
:l

I ask for this:

/s/ J. Hume Taylor, Jr.
Attorney for Real Estate Growth, Inc.

Seen and Exceptions Noted:

/s/ David K.Sute1an
Attorney for Seventeen, Inc.

-16-
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VIRGINIA
IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE

SEVENTEEN, INC., a Virginia
corporation,

Complainant,

vs.
CITY OF CHESAPEAKE, a Municipal
corporation,
PILOT LIFE INSURANCE COMPANY, a
North Carolina corporation,

IN CHANCERY NO. 13849

and
DOUGLAS B. FUGATE,
Virginia State Highway Commissioner,

Respondents.

DEMURRER

The respondent, Pilot Life Insurance Company, for its

Demurrer to the Amended Bill for Injunction exhibited against it

states that:

especially in the particulars set out below ..

and further the Bill for Injunction is not sufficient in law,
respondent and the Bill for Injunction

The complainant has an adequate remedy at law if,

I
states no proper complaint~

I
I
I
I

fThere is no equity in the Bill as to the said

2.

1.

as alleged, there is, as stated by complainant, a "misuse" of
the easement previously granted to the Commonwealth of Virginia

by complainant's predecessor in title. I
3. The complainant in its Amended Bill recites (through

the incorporation of Exhibit "A") that its predecessor in title

granted to 'the Commonwealth of Virginia "such drainage facilities

-17-



-as may be necessary." without further limitation: and in its
Amended Bill there is no allegation that any more than "such

drainage facilities as may be necessary" are in fact being uti-

lized.
4. The complainant i~ its Amended Bill recites that

the plans for drainage of this repondent's lands were submitted
to the City of Chesapeake through its Department of Public Works.

and the respondent. City of Chesapeake. did approve said plans
in accordance ~ith applicable law. There is no allegation that

this respondent violated any law or other legal requirement with

respect to said plans approved by the resp~ndent. City of

Chesapeake. Complainant's remedy, if any. lies against the City

of Chesapeake.
. 5. Complainant's Amended Bill is insufficient in that

this respondent did not have and does not now have any control '
over the drainage from the property, the control and p~ans for
such draipage being _solely within the jurisdiction of the respon-

dents. City of Chesapeake and Douglas B. Fugate, Commissioner

for the Commonwealth of Virginia.
6. Complainant's Amended Bill is insufficient in that

there is no allegation in said Amended Bill that this respondent

has done anything with reference to the drainage except what it
was directed to do by the City of Chesapeake and the Virginia

State Highway Commission.
7. Complainant's allegation in paragraph 10 of its

Amended Bill that this respondent did violate its "rights" with-

out' specific recitation of what the rights consist is vague.

-18~
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uncertain',and impre~ise.

8. Complainant's Prayer prays that respondents 'be

enjoined and restrained from "diverting" into' the said drainage

ditch more than "the amount of water originally contemplated at

the time the si'lid,easement was granted, or acting in any ~vay or

manner so as to increase the burden or servitude upon the lands

of the complainant," which Prayer is vague, uncertain and impre-

cise.
And having stated its Demurrer, this :espondent prays

that ~he Bill for Injunction exhibited against it may be dis-
missed and that it may have its costs in this matter expended.

PILOT LIFE INSURANCE COMPANY

By 9J0m@yt.}
J. Hume Taylor, Jr.
Cocke and Taylor
101 Royster Building
Norfolk, Virginia 23510

I hereby certify that copies of this above plea

mailed this 16th day of December, 1971, to David Sutelan,
Howard & MacMillan, 1530 Virginia National Bank Building,

Virginia, Attorney for the Complainant, and to William L.

were
IBreeden;
INorfolk,.
I

Forbes, i

Attorney for Douglas B. Fugate.

Attorney General, 1101 East Broad Street, Richmond, Virginia,

City Attorney for the City of Chesapeake, Chesapeake professional!
iBuilding, Chesapeake, Virginia, and to Thomas W. Blue, Assistant I

I

I
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T!:C\::l!,\s ~;. ~lue. !'sO"Iirp.
A~~ist3nt Attnr~~v G~~6~41
1401 ~~~~~j;~r~~t

23219
J. l~U1!IeTn.ylor, Esquire
Cocke & Taylor
101 R~yst~r Du!lJ!~~
Norfolk. Vir~tn14 23510

Januar.y 23. 1972

i.r!llh'!l L. F(1rb~s. ~3q..t!re
Cit? Attornn.., for the r,ity or
Ch~~~p~:lk8
lOlMt. Pleasant Rond.
ChQsQp~~ke,Virslnla 23320

Ret Seventeen, Inc. v. City ~fChe5ar~1ke. ct 31
In Chancery ~';o. 138/.9 - Circuit Court, Chesapeake

Cent 1e."en :

On the T'Wrrt1n~ of }-'r1~l!Y,January 28, 1972, I cont.:1c ted Jud;;e Wilkinson in
re,~ard to his Sll.st;]inin;r of Y0'Jr v.~r1ouB DC~t1rrers nnd ~~oUcns to D1!;~i6S
"ilich were tlenrd in oralarsu::nent on Thut":lJay, January 27.' 'l'hesubst.'\llce
of our conversation "'ns to the effect th:tt 'Ie vere rCl'luest1r.~ .:1dd1t1ona1
til'r\e ~rlor to the entr:,of Orders for the express flur;>oee of eubCl1ttin,.;
written briefs conta1r.1nr, authorities on our variOU8.point8 ~nd the pointsupon which tile Court relied.

Judge Wl1k1n90n consented to our e."(parte req'.Jest .•:.\d i.:d 1ca ted that he vould
carry the fHe vith hbto 'RichMondand would enter no order unt11all ~emo-
raDdW!lSbad been furnished h1...,. He has ~iven us fourteen days in vhic:h to
furnish hin with our tiC!:norandutll and 118t of authorities and heiS extended
to all other counsel 4U equal 4talOUnt of time in which to r •• poDd~

Very truly your8.

mmEDE!l. F.O~;ARD &. KAOIILLA."l

ny
Dnvid ~. Sutolan

D!.:S : 8to

cc: The.Honol."'lblt.!J~tle8 3.t-1ilkinson
Jud~o, HU9t1n~s Court for. the
CI ty of R1clmond

City 11311..
Richmond, Virginia
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rIR~T JUDICIAL CIRCUI":"
OF VIRGINIA

'ILLIAM H. HODGES, JUDGE

CHESA~EAICE. VIRGIN'A CITY «>,. CHESAPEAKE. VIRGINIA

I.lr.. Thomas W. Blue
Assistant Attorney General
Supreme Court Euilding
1101 ~ast BroartStr~~t
Richmond, Virginia, .23219
rv1r.David K. Sutelan,Attorney

~reeden" Howard and rilIac1.iillan,AttorneysOne Commcrci~l Place '
Norfolk, Virginia, 23510
Iv"'Jr. J. Hume Taylor, Attorney
Cocke and Taylor, Attorneys
101 Royster Building,
Norfolk, Virgihia,235l0

, .

Mr. William L. Forbes, Attorney
101 Mt. Pleasant Road
Chesapeake, Virginia, 23320

Re: Seventeen, Irtc. v. City of Chesapeake, et al ,
In Chancery No. 13$49 - Circuit Court, qhesapeake

Gentlemen:
The Court thanks you for the written memorandum 'inthe above case.

.;.

I am still of the'same opinion that the motion to
dismiss should be granted and accordingly, an order should
be presented, endorse,d by all counsel and mailed to me in
Richmond in care of the Hustings Court, City Hall.

The Court expref)ses its thanks for your cooperati,on.
Very truly yours,

•

.d#~~
Wilkinson

JBVvjrnlk
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June 12, 1972

The Honorable Je~s B. t:Uk1nson, Judge
l1U!ltin?:9 Court of the City of idch:l<md
Cit:- E~ll i.Juil~ in~
tich:::.ond,Vlrginie 23219

ae, Seventeen, Inc. v. City of Cbasapea~, ~t .J
b (''hanc:ery No. 13849 - Circuit Court. Chos8poake

Cear JudtQ wi1tlusont
\-lehave and ackno•.••ledgercco1pt- of-your- very brief decision of

June 2, 1972 in the above captioned matter.
I have uovhad an opportunity to review the status of this case

with the principal attorney for Seventeen, Inc •• Senator Ed~ard L. Dreeden,
Jr. of our office. and ito hM rc(~uestod tllat I d1ract this corrospondence
to you reque8til~g your opinion us to the particular Grounds upon ,•.hich you
relied in sustaining the Vl1r1.0U8 motione to d1:st'lio8 filed by .11 of tho
partios def~rtdant. Specifically, ~o 'fould appreciate your opinion re-
aarding your grounds for vacatin8 the pr~vious ruling of Judee WmlUO
wilieh overruled the motions to d1~miBs olthe defendants on the aerits
but mer\!ly allo~"'Qdthe plaintiff leave to substitute certain parties,
as well as tl~ particular grounds allescd under the motion to <1iomiss
which '0\1 relied Ui'OD in tb,Q rc.-nditioa of this doc1siOD.

M we indtcated to you U~Ol'l oral argUll!lE!nt 011 the various DOt ion.
in Ja:1uary it ,,'as our des1~ if your oral rul1m; un ma1ntB~ed to present
this matter at & later time to theSupr... Court of Virgi.ni. for reviow it
woulc!certainly make~tte:rs clearer ond the points more definito if the
opinion of the trial judge wae available in order to asc1st the appellate
court, if it ehoo91ls to review thb matter, in its <1ctl!rJ:1inat1cm of the
ultimate issues. It 4180 ap~.ro from your brier dac1aion that you are
not grantinr. complainant leave to o=end the :lil1 of CoJapla1ntbut ar~ re-
quostiDg that the partie~ con~:tt to the entry of a final order C'f juJpent
which f6'ould have the efftlct ot dlsrt1aalng this case from the c1oekGt.

I am forwarding a copy of this correspondence to all counsel of
record •• well as to the. ne.w trial jUilg8 in the C1rcuit Court of r:h~ City

\ -22-



1'be Ikmorab1e .1•••• I. Vilk1ucm • .1\1410
Pqa Two
Jun .• 12, 1972

of the••peake 1n order that all parties as well a. the Court aayb.
appr18cd of our request for tb:1s Ord.l,ion.

David K. Sut.laD
I!Uzdfd

cc: :-~r.'1'h~. W. iUue
AS5ir,t.mt Attorney C-on.eral
Suprem~ Court nu11dln~
1101 £a~t ~road Street
Rlcl.t1ood. V1rr.inia 23219. ,

Hr. J. P.tmeT3ylor
AttornoY' at I.at1
Coc;'.e and '!'t1:,,10f'
101 r.oyster BuUdler.
••:orfolk. ~1rt11\lrt 23.510

Mr. Ht11imll t. Porbon
Attorn/!}' at I.4W
101 ;~t.Flf"t1tiant kn.d
a.oeepcaka. V1rnitliA 23320

The Honorable W1111.•• B. Bodl••• Judie
Circuit Court of the City of Ch.n~eako
Civic Center
ChofJapa.\-;e, \"1r(;1Qi. 233~O



VIRGINIA:
I~ THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE
on the 7th day of February~ 1973.

SEVENTEEN, INC., .aVirginia
corporation,

.Complainant,
IN CHANCERY NO. 13,849v.

CITY OF CHESAPEAKEt et alst

Respondents.

The parties hereto having appeared previously by counsel on January

27~ 1972, and argued .(1) the Motion to Dismiss filed by Respondentt Douglas B.

Fugatet Virginia State Highway Commissioner; (2) the Motion to Dismiss filed

by Respondent, City of Chesapeake; and (3) the Demurrer filed by Respondent,

Pilot Life Insurance Company, which Demurrer was amended at argument at the

Court's suggestion, to a Motion to Dismiss and the parties having submitted

Memorandat all of which has been duly considered by the Court, it is

ADJUDGEDt ORDERED and DECREED that the three Motibnsto Dismiss

(including the Demurrer amended to a Mbtion to Dismiss) be sustained and that

the amended Bill for Injunction be, and the same is hereby dismissed as to all

three Respondents, to all of which action of the Court the Complainant,

Seventeen, Inc., objects and excepts, the same being noted by the Court, and

in particular, the Complainant notes the following specific objections and
exceptions: .

1) That the action of Judge Wilkinson in sustaining the Motions to

Dismiss and/or Demurrers of all the Respondents is contrary to the law and the
evidence.

-24-
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2) That. Judge Wilkinson erred in.overruling Judge Wahab, the latter

having oyetruled the Motion to Dismiss previously f.iled by the State Highway

Commission to the Bill for Injunction on the identical specific.grounds [save

paragraphs three (a) through (c)] and sustaining the Motion to Dismiss of

Douglas B. Fugate, State Highway Commissioner, a substituted party respondent.

3) That Judge Wilkinson erred in overruling and disregarding the

law. of the case as previously established by Judge Wahab in a previous hearing

on the identical issues raised before Judge Wilkinson.

4) That Judge Wilkinson erred in permitting the Respondent, City of

Chesapeake, permission to file and argue a Motion to DismiSs the amended Bill
I

for Injunction after said Respondent had previously filed Answers and Grounds
of Defense, to the original Bill for Injunction.

,5) That Judge Wilkinsqn erred in failing, upon request of Complain-

ant after submission of Briefs and Memoranda, by all parties, to render an

opinion stating the particular grounds upon which he relied in sustaining the

Motions to Dismiss filed by all parties respondent.

6) That Judge Wilkinson erred in sustaining the Motions to Dismiss
filed by all parties respondent without granting leave to the Complainant to
file an Amended Bill for Injunction.

7) That Judge Wilkinson erred in sustaining the Motions to Dismiss

filed by all respondents and dismissing the.Amended Bill for Injunction filed
by Complainant.

ENTER:

Judge
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VllCDIlAI
IN tIlE CIRCuIT COURTOF Tim CIn' 01 CHESAPEAJCI

SEVENttEN, IlCC•• aVlrsln1a
CorporAtion,

:
Complainant.

".,

.~~ C::~.',~')7H"I~.A Lhmict."al
'::.: .;::a~i~:1 Ir: C:L\:ICE.1.Y ~lO. 13.349

:'!LC:' L!7:~ r;:':)i;7t-\1.;r.~ C\'~r?A.."lY. •
;;or::h C.lrnlinn. Cor-,orJlltion

I
and

DOUGLAS B. FUCATE, Vlr~inia Stete
Hig~V3Y C~JM19Sioner.

'1eapondent•• :

nOTICE!!! APJ>f-!J._~"m
f\S!!.~<;~r-.ms.•OF' .!!~Q!

Nov COlDa the, Com"lalnoftt. SevM\teen, Inc ••• Vlrginl. Corporation, by

couna"l, and p'Ul'ewant to lulol':6 of. the Rule. of tbeSupr.e Court of
Virginia, fil•• herewith lta Ho~ice of Appeolfroa tbe Order of this Court
entered OIl February 7. 1973,.wbich 01'(1.1"hatained the a•• pondenb' Jiotion.
to Disaue the COISpuiftaat'. Aai.mQi(J 8ill for Injunct10n 1ft behalf ot tbe

".pondat ••

. ;ASSlmoonttS 01' ERROR
bi. •

Caaplaituant. SWftt __ , Inc.. malt.. the follow1nl ••• iflllmenta of

errol' I

1. That the action of Jud8e WilkinsOnln IN.tdnin~ the Motion. to

DiaNi.. and/or DenurTera of .11 the a••~.nt. 1. contrary to the law and the
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2. That Judge Wilkinson erred 1n overrulinR Judge Wahab, the'latter
having overruled th.Motion to DieaUes previously filed by the State lillthvay

Coftmiseion to the Btll tor Injunetlon on the identical speeific grounds (save
paragraphs three (n) through (e») ~nd sustaining the Motion to Dismiss of
n('u!~laa il. F:.Htltte, St:lte Hl~h\-Iav C~18sioner. a substituted ~8rt" r~s"ondent.

J. :~!.~':J'l;':;"C ;Jllki:'lson arred in ovet"ru11:n :md disre~a:rd1n~ the! 1m"

of t:,c C'-"SO as previously astabl1shod by Jud~e Wahab in a previC?-U8 hoorlnq on

the i,!t:mtical !osues r~iB(\.d before JUd~8 Wilkinson •

.!t. That Jud~. Wilkinaon erred 1n permlttin~ the .R•• poadant, City of

Che.apeake, pendaslon to fil. and ar8\&.a Motion to n1•• ia. the Am.Deled 8U1

for Injunction after said ReSpondent had previou.ly filed Answers and Crounds
ot Dofena••. to.. the. original.- Bill. for In.1unction.

S. That Jud". l-lilkinaon erred in fai1in~. upon requut ot Complainant

after .ubr.siaaion of 1Sr1efa lind ~emorandJ1i by all partia, to render an opinion

.tAting the part1cuL~r grounds u~on which be relied in suetainieR tb. Motions
to Diemtas filed by all ~.rtlea respondent.

6. That Judge Yilldnaon erred in sustainin~ the Motions to Dismiss

tiled by 411 parties re.~oadent without ~antin~ leaYe to the Coapl.lnant to

file an Ar.leDded lill for Injunction.
7. That JudgeWilk!.uoll erred in susUininlth. Motioa to Disml••

flled by all re.pondent. aDd dismi•• ing tbe AmeadedBill for InjunctiOD filed

by Complainant.

The Coop1alDant, Seventeen, Ine •• pursuant to Rule 5:9 of the Rule. ot

Court of the Supreme Court of Vir~lnia, will neither file & transcript nor a
written statement ot facts. testimoDY or other incident. of the ca•••• nO
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,-
"!deuca, teetlaony or exhIblts were ever pre.SDted or offered bator. the

. ,

Court, the •• tter belnSt heard and determined entirely fr01llthe Alaeade<!BUl for

Inju~etlOD and the varioua Motions to Dlaals. and/or Demurrer. flled by the
r"pectlve JtupOUlfnt ••

S'EVJl:NTE!N II INC., a VIr~1n11l Corporatlon

:::. ,_.!~.L_~.~.IS:.._S_u_te_l_a_n_ ~ _
cr Counsel

D]v!d K. 5utolnn, p.q.
Wil11no C. Wnlker, P.~.
Sreedf3n, HC'W3rd ~Hac~'1111.,n
1530 Virp;1n1ll Nationlll Bank BldR.
norfolk, V1r~tn1a 23510

I ,:certify t~at on the' 26~h day of February, 1973II the or1g11\O.1of the

fore30iog Notiee of,Appeal and AaeiRDment8 of Error wa. mailed to the Clerk of
tbe Cireuit COurt of the City of CheSQgeaka aDd a true eo,!,ycheroof vas del-.,

lvored by 1ll&11te,. the hr.te to J. :tume T.y101:', Jr., Eaq.,' Cocke am Taylor,
I101 Royster Building, Norfolk, Yirginia.23S10, coun ••l for Pllot Life ta'ur-

ane. Company; Ronald S. lla1l:raan, Eeq'lI ASslaUnt Clty Attorney, Office of the

Clty Attorney, 101Mt.Pleuant Road. Chesapeake, Virg1n1a. 23320, counsel for

the City 01 Ch••• peake ad Th•••• w. Blue, laq.AstUtaDt Attorney Gneral,

Supr•• Court Buildins. 1101 Ea.e Broad Street, aicbaoad, Virginia, 23219,

oounaal lor Dougl •• .B. rugate, V1tl101& State Hlghway CommU.1oDer.

Is( Da;v:ld K•• Stitelan
ra.navid I. Sut.14n
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