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 VIRGINIA:

SEVENTEEN, INC., a Virginis
corporation, ;

 Platntiff,
e .

CITY OF CHLSAPEAKE a Hnnieiplc

corporation

SERVE: W1llisn L Porbes, City Attorney
Chasaneake Profesaional Building
Chasapesake, Virginia

REAL PSTATE GROWTH, INC., a Virglnin
corporation
SERVY: Dudley DuB. Cocke, Registered Agent
101 Royster Building
Norfolk, Virginia

C - and

VIRCIKIA STATE HIGHWAY COMMISSION
SERVE: Douglas B. Fugate, Chairuan
Richmond, Virginia,

Defendants.

BILL POR INJUNCTION

.
»

.

.

IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKR

IN CHANCERY NO.

Now coﬁ.a the Complainant, Seventeen, Iac;. -ad'!or its B41l for

Injunction, states as follows:

1. That your Conplainnn: is a corporation duly organized and ~xisting

under the laws of :ho ltltc of Virginia, and is empovered to engage in the

purchase, ouio. lease, norﬁaaao and 1nptovui.nt of real property.

2. That your Couplniﬂant, on January 12, 1966; did purchese »

certain tract, pioce'or parcel of land, eontaining approximately 2.32 scres

"and located on the south side of State Highway Route 17-A, between Poplar hill

Road and Taylor Road in Western Branch Borough of the City of Chesapeake,

Virginia,



3. Thnt prior to the aforesaid convoyanco to your Ccnplainant the
V_Bstatc of John 8. Hiae, a prodoccaaor in tltln to your Conplainant. under

| threat of qondu-nntton, did convey to the Connouw‘nlth‘of Virginia a certain
tract. place or pircal of land for "chq location and construction or other
improvement" of Stats Route 17, Project 2064-09, in the City of Chesapeako,
Virginin.vbybde§d.éatcd July 14, 1958, duly of record 1n-:he Clerk's Offico
of the Cireult Court of the City of Chesapaske, Virginia, in Deed Book 1267,
-at page 200; tégethgf with an easement aero;l thc'lundq of the Estate of Jehn/
5. Wise for the ﬁta:ed.purpoao of constructing and n;iﬁti&ning a "drain dicch
for tha sole purbobe as therein indicatcd on plans” which plans are recordad
in chc aforesaid Cier#fn Office in State Highway Plat ﬁook #1, at page 488,

' The aforesaid dépd and plat are sttached hereto and ms:ko@ Conplainant's
Exhibica A" and 53“ raspectively and are 1n;ande4'zo be inaorporated by
referencs horeiﬁ aﬁd to be read as a yurt of these pleadings.

4. Th;ﬁ the said Commonvealth of Virginie actiug_by and through its
agent, the Virgiﬁin'Scate Bighway Comaission da1d corplete construction of
project number 2064~09 and placed an 18 inch drainage pips under the said
State Route 17-A, in accordsnce with the plans and apeclficatiqns heretoforo
described,

| 5. That bj deed dated Decembir 2&, 1968, your co-Respondent, Real
Estate ctovtﬁ. Ine., did purchase of the said John S, ﬂis§ Eat8te, a8 coertain
tract or parcal of land in the Western Branch Borough of ;he City of Chesapecke,
Virginia and located on the north side of Btnc¢‘noute 17—A>oppoeits the
proper:v of your Conplninnnt.

6. That oubaequent to the purchase by your Complainant of the tract

of land aforessid, it did, in accordanca with all npplicablg ordinsnces of



_ the City of Cbclhpoike. Virgintn.‘begnn developuent of fhg'aforc:aid propérty
and has in fact placed certain tcnanta'aléng portions of'i-id property.

| 7. That in 1969 and/or 1970 your éo-ncapondndtvﬁnal Estate Orowth,
Inc. in furtherance ;f its plans for the development of—a ;hopping center

did thtougﬁ its agents, servants and/or employees propafu and subuit to th§

Department of Fublic Works of the City of Chesapeake, Vlrg;nia, a site plan

which 1nc1u&gd aﬁbng other {tems a proposed drainage system through vhich

surface wate:_acgﬁﬁulating on the shopping center prepsrty would be artifically
" channeled into qﬁdﬁtground conduite leading to State Route 17-A where the

}Vafotenoncionod lSvihch dt@inaae pipe had been previounly:inntallcd. Your

| Complainant bélichl and therefore alleges that said site plan included :
pioyéaad enlargement of said 18 inch drainage pipe to one of a diameter of &E
inches which wéﬁld Se necessary to caity the additional aﬁrfaca vaters occasioncd
by the coa-ttucttﬁn of the proposed shopplog ceater. o

8. tﬁat‘yqu: Complainant believes and thetefoié éllages that the

City of Chgaapeaké. through its agents, servants éndlor'employaes d1d, 4o
diafosqtd of tbe.rightn of your Couplainant, epprove sh£d7eite plan with know-
_ledgd':hnt, dndcf ;xiating. contenpotaxy.engineeting staad#rds, the propésed
site plan, and 1§‘pnzt1cular the drainage facilities éoﬂtémplated. would causc
a misuse of the existing easement across the lands of yépr Complain#nt.

9. That your Complainant would further allege that subsequent to the
épptoval of théiaforesuid #ite plan, the Respondents, Citffof Chesapeske and
Real Eatate Growth;-lnc., with the further approval of the State Highway |
Conniasion and 19 violation of the nature and use of thd'masannat theretofore

granted it did repiﬁée the 18-1nch‘dtainage pipe with one of a 48 inch

dismater. |



10. This your Ccuplaini;t upon disecovery of tha ¢5n-truct1ou of the
cnlirgdd drainage pipe, protested both orally and in writing and has continued
to protest the uﬁwgrrcntcd’and unnatural collection of -ur{nce waters upon
the lands of the Respoandent, Real Estate Grovih. Inc. and channeling the same
‘through the onlntgcé drainsge pipe, and into the aforesaid drainagc ditch onte
the lands of your Conpllinunt in violatton ot its rights.

11. Your Conplcinnnt would furthaer allege that the :nid gcts of the
5:Rnspondant- and each of them, if continued, will cause gtcnt and irreparsdble
injury, damage qﬁd destruction to its property, from the nature and character
of which said inury redress at law would be uncertain and 1nadoquatc. and
that damages resulting tharefrom would be impossible of ascertainment end
fhfthc: that your Couplainant has no adequate rensdy st lew,

WHEREPORE, your Complainant prays that the Court éakn jurisdiction
of the controversy herein, that the Respondents be made pa&tieO'horpto and
required to answer the allegations thereof, but not uadﬁr oath, snswers under
. §ath baing hethby dxpre:oly vaived, thut the Rnspondnﬁtn and each of them,

. their servants, aacnto or other parties acting in their bahnlf bs pctpe:ually
onjoined and roatrainod from dtv‘tting into the dtainasc dlteh ntarca.id at
any time moxe than the amount of drainage wator_originnlly contempleted at
the tive the -aid casenent was granted, or.acting in nny'iay or nannir 80 &
to increase the burden or servitude upon the lands of thCICanlninnnt, and
thae your Coapininjnt may be sraa:‘d such other, further snd general relief
a8 the nature 6! the case may require or to equity shall ceem mest.

And your Complainant will ever pray, ete. |

SEVENTREN, INC.

' s By /s/ David K. Sutelan ‘
Breaden, Howard & MacMillan 0f Counsel
1530 Virginia National Bank Bldg. '

Noxfolk, Virginia 23510
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John S, Wise, Estate 4391

TG B & 3

Commonwealth of Virginia No Tax
This Beed,  Mode chia Uith _ day of July 1858, by

and between _John S. Wise Estate, Stewart W. Johnson, also known as Mary S,
Johnson,—Widow,—and Lucy Wortley Wise, unmarried

of—MNorfolk ~~ County, Virginia, hercinafter designated as grantor (even though mors than one), and

tfla COMMONWEALTH OF VIRGINIA, Grantce: .

mitﬂPEﬂPth; In consideration of the benefits accruing or to accrue to the said grantor, by reason of the location

and construction, or other improvement of part of State Highway Route 17 Project_206L=09

between 34156 Mi, Vo of We End of Churchlcnd Bre  gng _1a238 Mi. Wa of W. End of Churchland

along, through, or over the lands of the grantor, and for further conddemrgv: paid by the grantee to the grantor,

reccipt of which is hereby acknowledged, the said grantor hereby grants and conveys unto said grantee with general

warranty the land of the grantor needed for the location and construction or other improvement of said highway, the

said land being as shown on a plan and surocy of the said illghway, on file in the office of the Department of High-

ways at Richmond, identificd as Sheet No.__ 5 Project 20Al=09 Route 7
all of said land being located in ‘ Magisterial District, in Norfolk

County, and described as follows:

Beinyg as shown on plans approved Mey 26, 1958, and lying on both sides of and
adjacent to the surveyr centerline from the east right of way line of Route £59 at
approximate Station 29+1,5 to the Jands of C. D. Lane, Jr., at acnroximate Station
39431 (center of existing Route 3705), including connections to Routes 659 and 3705,
togetﬁer with the rirht to construct and maintain drain ditech as indicated on plans
and containine 3.2€ acres, more or less, land, of which 0,09 acre is included in the
existing right of way and 3,17 acres, more or less, is additional land, and beinr a
part of the :ame land acauired by the grantor by deed recorded in Deed Book______;_,
Pave s in the office of the Clerk of the Circuit Court of said County,

For a more particular description of the land herein conveyed, reference is
made to photo copy of said Sheet No. 5, showing outlined in RED the land conveyed in
fee simple which photo copy is hereto attached as a part of this conveyance and

recorded simultaneously herewith in the State Highway Plat Book.
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Thcnaidgramovooomnutlmhchuth-ﬁghuomoqthanuw:othomu;thahchadm
no act to encumber the said land; that the grantee shall have quiet possession of the land, free from all Fncumbrances,
ond thet he will execute such further assurance of the seid land as may be requisite.

The said grantor covenants and agrees for himeelf, h(lv hetrs and assigns and successors, that the considera-
Mhnhabowmmwudmdpddtoh(mduﬂhhlmalmnddlddmw p ion and demeg
hmdthwmm.cudmﬁnunauduﬂwm. MMMWI;&M“M
be necessery. '

_.v/} .
WITNESS the following signatures and seals: Yoo el e [u, kg [Suaz)
L = : %) {Szar]
& N e ',
SO /1. Llly Liaii (Sma)
—_ [Smar)
- [Szar}
- [Smar)
[Szar)
STATE OF VIRGINIA,
County of To-wit:
1, a Notary Public in and for
the , Stewart W, Johason, also knownag
as I&ggvb{’?dﬁs%r:,mvﬁ H(‘n‘v" :Yr{’(f‘ nia, do certify that
x¥ad Lucy Wortley Wise, unmarried whose names are signed to the foregoing writing,
bearing datc on the__14th _day of July 1928 have each

acknowledged the same before me in ?v County aforesaid.
/7, Py .
My term of office expi Adae J-/ /Lyg

Cioen under my hand this— <" day of Leguocs 7 195
/ ST ~e e -t
/ [ VTS "\“;//"/\‘. ‘“Z

A . ok e

-7

T
sl

STATE OF VIRGINIA,

Cm of Pt '({-ILA;C/'A To-yit: W t" s T g
, et Ve e Ay Tha jonare
1,/'@M1 /G" . ;&Z:u;/ - - a'btr;lJ:n M/w

o

- whose nemes ore signed to the foregoing writing,
Q7A.¢/ 19_5" % have each

beoring date on the_2-"/__aay of ¢
acknowledged the same before me in my County aforsseid.
My term of office exph k’; i A '/47%_ ol
Cioen under my hand this_2_/__day of e, A'/. — v ¥
Ao /*/“f Loy

/ ! : e ) .
clees & o ceed

‘

il e T e

VIRGINIA:- In the Clerk's Office of Circuit Court of Norfolk County

(ka3 RS 955 T LSAM
This Deed was presented in ice with the certificate anncxed sod
admitted to record. Teste: Major M. Hillard, Clerk

ot T T Sl B Lnves, bk, wobon By.
B
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VIRGINTIA:

J

IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE

SEVENTEEN, INC., a Virginia

I corporation
. Piaintiff,
Vs,
i CITY OF CHESAPEAKE, a Municipal :
| . corporation IN CHANCERY XO. 13849

REAL ESTATE GROWTH, INC., a
Virginia corporation

and . H
VIRGINIA STATE HIGHWAY COMMISSION :

Defendants.

DEMURRER

The defendant, Real Estate Growth, Inc., for its
Demurrer to the Bill for Injunction exhibited against it states
that:

1. There is no equity in the Bill as to theisaid
defendant and the Bi&l for Injunction s;aﬁes no proper complaint;
and further the Bill for Injunction is not sufficient in law,
especially in the particulars set out below.

2. The defendant, Real Estate Growth, Inc., is not

now the fee simple owner of the property set forth in the Bill
for Injunction.

3. The Bill is insufficient in that the defendant,
Real Estate Growth, Inc., did not have and does not now have any
control over the drainage'from the property, the control and
plans for such drainage being solely within the jurisdiction of
the defendants, City of Chesapeake and Virginia State Highway

Commission.

=8~
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4. The Bill is insufficient in that there is mno ‘
allegation in said Bill for Injunction that the defendant, Real
Estate Growth, Inc., has done anything with reference to the
drainage except what it was directed to do by the City of
Chesapeaike and the Virginia State Highway Commissicn.

And having stated its demurrer, this defendant prays
that the Bill for Injuncticn exhibited against it may be dis-
missed and that it may have its costs in this matter expended. |

REAL ESTATE GROWTE, IXC.,
a Virginia corporation

By f24 Aﬁé&

T Counsel

Dudley DuB. Cocke

Cocke and Taylor

101 Royster Building
Norfolk, Virginia 23510

I hereby certify that copies of this above plea were
mailed this 8th day of October, 1971, to Breeden, Howard & l

MacMillan, 1530 Virginia National Bank Building, Norfolk,

‘Virginia, Attorney for the Complainant, and to William L. Forbes%
I

City Attorﬁey for the City of Chesapeake, Chesapeake Professional

Building, Chesapeake, Virginia, and to Douglas B. Fugate, Chair-

man, Virginia State Highway Commission, Richmond, Virginia.

A@dﬁ, RS e,

T |

.



'VIRGINIA:
‘ IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE
-on the 22nd day of November 1971

SEVENTEEN INC., a Virginia ' :
corporation, ' '
Complainant,
Ve S | "IN CHANCERY NO. 13849
CITY OF ‘CHESAPEAKE, a Municipal
corporation, et al :
' ReSpondents. :
I ORDER

ﬁpdn motion of the.Complainant Seuenteen,.Inc.;rfor leave
to file an Amended Bill for Injunction substituting and adding as a
. party defendant Pilot Life Insurance Company, the fee simple owner of
" the property referred to in paragraph 5 of the Bill for Injunction,
it is -

ADJUDGED ORDERED and DECREED that the Complainant be and
‘they hereby are, granted leave to file an Amended Bill for Injunction
adding as a party defendant Pilot Life Insurance Company.

ENTER:

/s/ Robert S. Wahab

Judge

I ask for this:

/s/ David K. Sutelan
Attorney for Seventeen, Inc.

-10-



VIRGINIA: : ;
. IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE .

: SEVENTEEN INC., a Virginia

corporation,
.Complainant,
V- |
CITY OF CHESAPEAKE, a. Municipal - ;
corporation,

SERVE: William L. Forbes
' City Attorney ' :
Chesapeake Professional Bldg. :
Chesapeake, Virginia :

and - -t IN CHANCERY NO..13849

PILOT LIFE INSURANCE COMPANY, a
North Carolina corporation,
SERVE: William R. Shands

Registered Agent

Mutual Building I
Richmond, Virginia Py
and
-DOUGLAS B. FUGATE .= . - - :

Virginia State Highway Commissioner
Richmond, Virginia '

Respondents. : :

-

* AMENDED BILL FOR INJUNCTION
_ Now comes the‘Coﬁplainant,.SeVenteeo; Inc., for rts Amended

Bill for Injunctioo, and states as follows: |
| 1. That your Complainant is a corporation duly organized
and existing under the laws of the State of Virginia, and is qnpowered
to engage in the purohase, sale, lease, mortgage ‘and improvement of
real property, | | | |

| 2. That.yoor‘Complainant on Jaﬁuary 12, 1966, did-purchaSe
a cértain tract, piece or parcel of land, conraining approrimatoly

2.32 acres and located in the south side of State Highway Routé¢17-A,

-11-



between Poplar Hill and Taylor Road in Western Branch Borough ‘of the
City of Chesapeake, Virginia. | |

3. That prior to the aforesaid conveyance to your Complain-
ant, the Estate of John S. Wise, a predecessor in title to your
Complainant, under threat of condemnation, did convey to the Common—
wealth of Virginia a certain tract, piece or parcel of land for "the

‘location and construction or other improvement" of State Route_l7,u

| Project 2064~09, in the City of Chesapeake, Virginia, by deed dated
July 14, 1958, duly'of-record.in the Clerk's Office of the Circuit
Court of the City of Chesapeake, Virginia, in Deed.Book 1267, at page
200; together with an easement across the lands of the Estate of John
S. Wise for the stated purpose of constructing and maintaining a drain
~ditch for the sole purpose as therein indicated on plans which plans
are recorded in the aforesaid Clerk's Office in State Highway Plat
Book #1, at page 488.; The aforesaid deed and plat are attached hereto
and marked Complainant s Exhibits "A" and "B", respectively and are
intended to be incorporated by reference herein and to be read as a
.part of these pleadings.

4. That the said Commonwealth of Virginia acting by and
through its agent, Douglas B. Fugate, Virginia State Highway Commis—
sioner, did complete construction of project number 2064-09 and placed
an 18 inch drainage pipe under the said State Route 17-A, in accord—v
ance with the plans and specifications'heretofore described.”

| 5. That by deed dated December 24, 1968, Real Estate
Growth Inc., did purchase of the said John S. Wise Estate a certain
tract or parcel df land in the! Western Branch Borough of the City of
Chesapeake, Virginia, and located on the north side of State Route 17-A

b

=]2-~-



opposite the property of your Complainant. Subsequent thereto, the
:said Real Estate Growth Inc. and one Churchland Associates Limited
bPartnership, a limited partnership established with the said Real
_Estate Growth, Inc. as a general partner, did convey the aforesaid
property to your co-Respondent Pilot Life Insurance Company, a North
Carolina corporation, by deed dated August 13, 1971, and recorded in
. the Clerk's'Cffice‘of the Circuit Court of the City of Chesapeake,
Virginia, in Deed Book 1603, at page 64.

6; That subsequent to the purchase by your Complainant of
the tract of land aforesaid it did, in accordance with all applicable
- ordinances of the City of Chesapeake, Virginia, begin development of

- the aforesaid property and has in fact placed certain tenantsﬁalong
~portions of said property. | |

7. That in 1969 and/or. 1970, the said Real Estate Growth
Inc., the predecessor in title to your co—ReSpondent Pilot Life Insur-
ance Company, in furtherance of its plans for the deVelopment of a
shopping'centerqdid,;through its agents, servants and[or employees,
prepare and submit to the Department of Public Works of the City of
Chesapeake, Virginia, a site planvwhich included among other"itens.a
proposed'drainage system'through which surface water acCumulating on
the shopping center property would be artificially channeled into
underground conduits leading to State Route 17-A where the aforemen-‘
tioned 18 inch- drainage pipe had been previously installed. Your
Complainant believes and therefore alleges that said site plan included :
a proposed enlargement of said 18 inch drainage pipe to one of a dia—
meter of 48 inches which would be necessary to carry the additional

surface water occasioned by the construction of the proposed shopping

-13-



center,

8; That your Complainant believes and therefore alleges
' that the City of Chesapeake, through its agents, servants and/or
employees did in disregard of the rights of your Complainant, approve
said site plan with knowledge that, under existing, contemporary engi-
neering standards, the proposed site plan, and in particular the
‘drainage facilities contemplated, would cause a misuse ofpthe_existing
easement across thehlands of your Complainant. :

9. vThat your Complainant would further allege that subse-
quent to the approval of the aforesaid site plan, the Respondent, City
.of Chesapeake, and the said Real Estate Crbwth, Inc., the.predecessor
in title to'your‘co—Respondent, Pilot Life Insurance Company, with the
further approval ofvthe said Douglas B. Fugate, Virginia State Highway
Commissioner, and in violation of the nature and use of the‘easement
theretofore granted did replace the 18 inch drainage pipe:with one of
- a 48 inch diameter. | | |

| 10. That.your'Complainant upon. discovery of the construction

and installation of the enlargedidrainage pipe did protest both orally
and in writing and has continued to protest the unwarranted and
unnatural collection of surface waters upon the lands of the Respondent,
Pilot Life_Insurance Company, and channeling the same throogh-the
enlarged drainagebpipe, and_into the.aforesaid drainage ditch anto
the lands of‘your Complainant in violation of its rightS..

| 11. Your'Complainant would further allege that'the’said acts
of the Respondents.and each of them, if,continued,_will cause great
and irreparable injury, damage and destruction to its property, from

the natnre and character of which said injury redress at law would be

14—



‘uncertain and inadequate, and that damages resulting therefrom would be
impossible of ascertainment and further that your Complainant has no
adequate remedy at law.

| | WHEREFORE, your Complainant prays that the Court take juris—
_diction of the controversy herein, that the Respondents be made parties
hereto and required to answer the allegations thereof, but not under
oath, answers under oath being hereby expressly waived, that the
Respondents and each of them,’ their servants agents or . other parties
acting in their behalf be perpetually enjoined and restrained from
diverting into the: drainage ditch aforesaid at any time more than the
amount of drainage water originally contemplated at the time the said
easement was granted,'or acting in any way or manner so.as to increase
the burden or servitude upon the lands of the Complainant; and that
your'Complainant may be granted such other,.further and general relief
as the nature of the case may require or to equity shall seem meet.

“And. your Complainant will ever pray, ete. - |

SEVENTEEN, INC.

By /s/ David K. Sutelan .
- Of Counsel ‘

Breeden, Howard & MacMillan

1530 Virginia National Bank Bldg,
Norfolk, Virginia ~ ~23510

=15-



VIRGINIA:

ﬁ% ™ SEBS"ZIyCQPnﬁg HE £JJY OF CHESAPEARE

SEVENTEEN INC., a Virginia 2
o corporation. ‘ C
Complainant, . A
v, L . IN CHANCIRY NO. 13840

CITY CT CHESAPEARE, a “unieipal
~ corporation, et al,

e

_Resnondents. ' H
: ORDER

~ This day came the patties, by counsel, upon the Demurrer heretofore
'filed by the Respondent Peal Estate Growth, Ine., and tho oame was argued by -
counsei.

wQFREFORu it appearing to the Court that the snid Real Tstate
:Growth Ine. ia no lonver the fee simple ownet of the property as allezed in
paragraph 5 of the Bill for Injunction, it is thereby

ADJUDGED, ORDERED and DECREED that the Demurrer filed on behalf of
_the Respondent, Real Estate Growth Ine., be and it hereby is sustained with
the said Respondent, Real Estate Growth, Inc., being hereby dismiased as a
party to this suit,

. s | ENTER :

/s/ Robert S. Wahab

Judge
_I agsk for this: '

/s/ J. Hume Taylor, Jr.
Attorney for Real Estate Growth, Inc.

Seen and Exceptions Noted:

/s/ David K}'Sutelan: .
Attorney for Seventeen, Inc.

-16-
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VIRGINTIA:

A

IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE

SEVENTEEN, INC., a Virginia : .
corporaticn, : ' :
Complainant,

vs. - |

CITY OF CHESAPEAKE, a Municipal
corporation, ' . :
IN CHANCERY NO. 13849

PILOT LIFE INSURANCE COMPANY, a
North Carolina corporation,

and

DOUGLAS B, FUGATE,
Virginia State Highway Commissioner,

Respondents.,

DEMURRER
The respondent, Pilof Life Insurance Company, for its
Demurrer to the Amended Bill for Injunction exhibited ggainst it
states that: : .
1. Thefe';s no equity in the Bill as to the said
respondent and the Bill for Injunction states no proper complaint,

and further the Bill for Injunction is not sufficient in law,

especially in the particulars set out below.

2. The complainant has an adequate remedy at law if, !
as alleged, there is, as stated by complainant, a "misuse' of
the easement previously granted to the Commonwealth of Virginia é
by compiainant's prgdecessor in title.

3. The complainant in its Amended Bill recites (through
the incorporation of Exhibit "A') that its predecessor in title i

granted to the Commonwealth of Virginia "such drainage facilities

-
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‘as may be necessary," without further limitation;'ﬁgd in 1ts

' Amended Bill there is no allegation that any more than "'such

drainage facilities as may bevnecessary" are in fact being uti- .

lized.

4. The complainant in its Amended Bill recites that
the plans for drainage of this repondent's lands were submitted
to the City‘of Chesapeake through its Department of Public Works,
"and the respondent, City of Chesapeake, did éﬁpfove said plans
in accordance;wiéh applicable law. There is no allegation that
this respondent violated any law or other legal requirement with
respect tovsaid plans aﬁproved by the respéndent, City of
Chesapeake. Complainant's remedy, if any, lies against the City
of Chesapeake.

, 5. Complainant's Amended Bill is insufficient in that
this respondent did not have and does not ﬁow have any'contrbl'
over the draiﬂage from the property, the control aﬁd plans for
such drainage béing»solely within the jurisdiction of the respon-
dents, Cityvof Chesapeake and Douglaé B, Fugate, Commissioner
for the Commonwealth of Virginia.

6. Complainant's Amended Bill is insufficient in that
there is no allegation in said Amended Bill that this respondent
has done anything with reference to the drainage except what it
was directed to do by the City of Chesapeake and the Virginia
State Highway Commission.

7. Complainant's allegation in paragraph 10 of its
Amended Bill that this respondent did violate its "rights' with-

out specific recitation of what the rights consist is vague,

-2-'
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.unceftainjand imprecise. e
- 8. Complainant's Prayer prays that respondents be
enjoined and restrained from "diverting" into the said dralnage
ditch more than "the amount of water originally contemplated at
the time the said easement was granted, or acting in any way or
manner so as to increase the burden dr servitude upon the lands.
of the complainant,” which Prayer is vague, uncertain and impre-
cise. , .
And having stated its Demurrer, this Fespondent prays

~ that the Bill for Injunction exhibited againét it may be dis-

missed and that it may have its costs in this matter expended.

PILOT LIFE INSURANCE COMPANY

By,

Of sé&l

J. Hume Taylor, Jr.

Cocke and Taylor

101 Royster Building
Norfolk, Virginia 23510

’
7

I hereby certify that copies of this above plea were

mailed this 16th day of December, 1971, to David Sutelan, Breeden,

Howard & MacMillan, 1530 Virginia National Bank Building, Norfolk,

Virginia, Attorney for the Complainant, and to William L. Forbes,

City Attorney for the City of Chesapeake, Chesapeake Professional!

"Building, Chesapeake, Virginia, and to Thomas W. Blue, Assistant

Attorney General, 1101 East Broad Street, Richmond, Virginia,

Attorney for Douglas B. Fugate. %
| ///jé}//&ﬂ

J, Hume Tizﬁbr Jr.

SOV, £ S T

§

i
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January 23, 1972

Thonas W, Blue, Tsanire ' ¥i1ldam L. Forbas, Tsquire
Aasisrant Attornay Gonoral City Attornev for the Gitv of
L4591 Grang Itrase _ Chesaponka ' '
Rcivond, Virgiaia 23219 - 101 Mt. Pleasant Road.

_ Chesapeake, Virsinta 23320
J. Bume Taylor, £squire _ -
Cocke & Tavlor :

101 Reyster Sulldins

Norfol¥, Vireinia 23510

Re: Seventeen, Inc. v. City of Chesapenke, ot al
In Chancery YNo. 13849 - Circuit Court, Chesapeake f

Gentlenen:

On the mornine of Fricay, January 28, 1972, I contacted Judge Wilkinson in
rerard to hig sustaininy of vour various Denmurrers and ‘oticns to Disnisgs
walch were heard in oral argument on Thuraday, January 27, The gubstance
of our conversation was to the cifeet that ve were requesting additional
tine orior to the entry of Orders for the express purpose of subnitting
written briefs contairing authorities on our varicus. points and the roints
upon which the Court relfed, :

Judge Wilkinson consented to our ex parte request wad indtcatedithnt he would
carry the file with hin to Richmond and would eater no order until all memo-
randung had been furnished himw., Ie has given us fourteen days in which to
furnish hin with our nenorandum and list of authorities and has extended

to all other counsel ap equal anount of tima in which to respond.

Very tiuly yours, -
BREEDEN, HQG.’ARD & MACMILIAN

By
David ¥. Sutelan

DXS:atn

ce: The Honorable Jones 3. Hilkinson
Judge, Hustines Cont:_for.the
City of Richmond
City Hall _
Richmond, Virpinia -
-20-
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FIRST JUDICIAL CIRCUIT
~ .. OF VIRGINIA

ILLIAM H. HODGES, Jubae

v CITY OF CHESAPEAKE, VIRGINIA
CHESAPEAKE,VIRGINIA )

Ir. Thomas W. Blue
Assistant Attorney General
Supreme Court Euilding

1101 Fagt Broad Street :
Richmond, Virginia, 23219 -

Mr. David K. Sutelan, ‘Attorney L
/Breeden, Howard and MacMillan, Attorneys
One Commercial Place .:
Norfolk, Virginia, 23510

Mr. J. Hume Taylor, Attorney .
‘Cocke and Taylor, Attorneys
101 Royster Building. -
Norfolk, Virginia, 23510

‘Mr. William L. Forbes,‘Attorney
101 iit. Pleasant Road -
Chesapeake, Virginia,j23320

Re: ‘Sevénteén;finc. v. City of Chesapéake;'gtfai ,
In Chancery_No. 13849 - Circuit Court, Chesapeake
Gentlemen: P | ” | S
The Court thanks you for the written memOrandum‘in
the above case. L o L L
I am still of the same opinion that the motion to
dismiss should be granted and accordingly; an order should

be presented, endorsed by all counsel and mailed to me in -
Richmond in care of the Hustings Court, City Hall. '

The Court eXprégses its thanks for yOuf cooperép;en.
| Very truly yours, = -

-

JBW/mlk
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June 12, 1972

The Honorable Jenes B. Vilkinson, Judge
tuatinye Court of the City of kichamond
City lin)ll building

Riclmond, Virginia 23219

"Re: Sevehtecu. Inc. v. City of Cheaapéako. et al
In Chancery Ne. 13849 - Circuit Court, Chesapcake

Cear Judge Wilkinsont

We have and acknowledge receipt of-your very brief decision of
June 2, 1972 in the above captioncd matter.

I have nov had an opportunity to review the status of tiiis case
with the principal attorney for Seventeen, Inc., Senator f£dward L. Breeden,
Jr. of our office, and he has rcouested that I diract this correspondence
to you requeasting your opinion as to tiie particular grounds upoa vwhich you
relied in sustaining the various motiong to dismiss filed by all of the
parties defendant. Specifically, ve would apprcciate your opinion re-
garding your grounds for vacating the previous ruling of Jjudge Wahab
which overruled the motions to diswise of the defendaats on the merits
but nerely allowed the plaintiff leave to substitute certaim parties,
as well as the narticular grounds allescd under the motion. to disniss
vhich you relied upon in the rendition of this docision. :

As we indicated to vou upon oral argument on the various notions
in Jazuary it was our dasire 1if your oral ruling was maintained to preseat
this matter at a later time to the Supreme Court of Virginia for review it
would certainly make matters clearer and tre points more definitao 41f the
opinion of the trial judge was available ia order to assist the appeliate
court, 1f it chooszs to review this matter, in its detarmination of the
ultinate issuea. It also appears from your brief docisiou that you are
not granting complainant leave to amend the 34111 of Complaint but are re-
questing that the parties conzunt to the entry of a final order of judgment
which would have the effoct of disnissing this casa from the dockat.

1 am forwarding a coﬁy of this correspondence to all counsel of
record as well as to the new trial juige in the Circuit Court of the City

. =22-



The Honoradle Janes B. Hilkinson. Judgo
Page Two
,June 12, 1972 :

of Chcuapeakn in order that all partiea as well as the Court nay be
appriaed of our raquest for this opindon.

Comr o txaly veours,

SAETRE BOUARD & MACITLLAN

David XK. Sutelan _
nKSzdfd

cc: Vr. Thomas W. Dlue
Assistant Attornevy Cenaral
Supreme Court Building
1191 East Broad Streect
RMclmond, Virpinia 23219

lr. J. Pune Taylot
Attorney at J.av

Cocie and Tavlor

101 Poyster 3Building
Norfolk, Virginia 223510

Mr. WMlldam L, Porbon
Attorney at Law '

101 c. Pleasant Rnad
Clesepeake, Virgiunia 23320

The Homorabls Willism H. Hodges, Judge
Circult Court of the City of Chenaneako
Civic Center :

Chesapeate, Virginte 23320

~23-,



PICKS

={OWARD |

H'ILI..AN

SEVENTEEN, INC., a Virglnia

V.

. VIRGINIA:

IN THE 'CIRCUIT COURT OF THE CITY OF CHESAPEAKE
on the 7th day of February, 1973

corporatlon,

 Comp1ainant; ' b
a ‘ IN CHANCERY NO. 13,849

CITY OF CHESAPEAKE, et als,

o0 oo oo

. Respondents.

The parties hereto having appeared previously by counsel on January

'27 1972, and argued (1) the Motion to Dismiss filed by Respondent Douglas B.

Fugate, Virginia State‘Highway Commissioner; (2) the Motion to Dismiss filed
By Respondent, City of Chesapeake; and (3) the Demurtetlfiled by Respondent,.
Pilot Life Insurance Comoany, which Demurrer was amended at ergument at the
Court's suggestion, to a Motion to Dismlss and the parties having submltted
Memoranda, all of whlch has been duly considered by the Court it is
 ADJUDGED, ORDERED and DECREED that the three Motions to Dismiss:
(including the Demurrer amended to a Motion to Dismiss) be snstained and that

the amended Bill for InjunCtioane, and .the same is hereby dismissed as to all

three Respondents, to all of which action of the Court the Complainant,

Seventeen, Inc.,<oojects and excepts, the same being noted by the Court, and
in partiCuiar, the Complainant notes the following specificoobjections and
exceptions: |

|  1) 'That the action of Judge Wilkinson in sustaining the Motions to
Dismiss and/or Demutrexs of all the Respondents is contrary to the law and the

evidence.

~24=
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2) That Judge Wilkinson erred 1n overruling Judge Wahab, the latter
hav1ng overruled the Motion to DlSmlSS previously filed by the State Highway
Comm1851on to the Blll for InJunction on the identical Speclflc ‘grounds [save
paiagraphs'three (a) through (c)] and sustaining the Motion to Dismiss of

Douglas B. Fugate, State Highway Commissioner, a substituted party respondent.

3) Thathudge Wilkinson erred in overruling and disregarding the

law’ of the case as previously established by Judge Wahab in a previous hearing

.__on the identical issues raised before Judge Wilkinson.

4) That Judge Wilkinson erred in permitting the Respondent, City of

-Chesapeake, perm1331on to file and argue a Motion to’ Dismiss the amended Bill

_ for Injunction after said Respondent had previously filed Answers and Grounds

of Defense, to the original Blll for Injunction.
5) Thathudge Wilkinson erred in failing, upon request of Complain-
ant after submission ovariefs and Memoranda, by all parties, to render an

opinion stating the particular grounds upon which he relied'in'sustaining the

Motions to Dismiss filed by all parties respondent.

6) That'Judge Wilkinson,erred in sUstaining theuMotions to Disniss
~filed by all parties respondent without granting leave to the ‘Complainant to
file an Amended Bill for Injunction. ‘v |

7 _That Judge Wilkinson erre& in sustaining the Motions to Dismiss
filed by all teSpondents and dismissing the{Amended'Bill for Injunction filed
by Complainant.

ENTER: -

Judge
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We gpk foy this:

N

At'torney forjciéy-of Chesapeake

'/Aftorney for Pifot Li¥fe Insurance Company

"Attorney for Douglas B. Fugate, etc.

'Seen ang Exceptions Noted:

// 7//// /(// { /172[4//{/

Attdrndy fof Seventeen, Inc.

FICKS

"HOWARD
MILLAN

A COPY, TESTE: CHARLES B. CROSS; JR., CLERK

CIRy//8 71 2y
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VIRGINIA: -

. SEVENTEEN, INC., a: Virsinia | :
Corporation, . :

IN TOE CIRCUIT COURT OF THE CITY OF CHESAPEAKE

Conplainant,

y .

LT AT CUIRITARE, a “qnictnal ‘ o
Srirrarien S ; N CHANCERY %0. 13,349

DILGT LITh 'BU“\JC“ COI{PANY, a H
horzh Carolina Coraoratinu

' and

‘DOUGLAS 3. FUGATE Virginia State
Aiphway Comniqsioner, : :

Respondentd; l 3

NOTICE OF APPFAL AD
ASSICTMUNTS OF “RROR

Now comes the Complainant, Seventeen, Inc., a Virg;nii COrporatién. by
‘counsel, and putounn:.to Rule,5:§ of . the Rules of the Supreme Court of
Virginia, files hcrawith its Noﬁiee of Appeal-frou the Ordar of this Court
entered on February 7, 1973, which Order suntained the Raspondents' Hotioune
to Disniass the COEplainant 8 Amendad Bill for Injunction in behal! o! the
Respondents, | |

-ASSICNMENTS OF ERROR

COEpIaiuan§; chentoen. Inc., makes the following assignments of
- error: _ o

1. That the ;cﬁion of Judge Wilkinson in suotni?inx thcvﬁotiohn to n._
Dismiss and/or Demurrers of all the Ragpoﬁdantc is contrary tb the law and the

evidence,

-27-



2. That Judge Vilkinson erred in overruling Judge Wahab, the latter
‘having overruled the Motion to Dismiss previously filed by the State Highway
Cormission to the Bi;l_!or Injunction on the identical specific grounds [save

égfngraphn three (n) through (c)] and sustaining the Motion to Dismiss of
Deouslasg B.. Farate, State Hiv:'.hwavACmiasionet‘, a substituted rarty resnondent.

Jo That Jadre Wilkingon erred in overruline snd disrecardinc the 1law
of thé case as pfevioﬁaly astablished by Judlge Wahadb 4n a préviqua heuring on
the ldentical issues raised before Judpe Wilkinson.

4. That Judge Wilkinson erred in permitting tha,Respondénc. City of
Chesapeake, varminbion to file and argue a Motion to Dismiss tha‘Amended B111
for Injunction after said Respondent had previously filed Answers and Grounds
of Defense, to the original Bill for Injunction.

5. That Judge Wilkinson erred in failing, upon reque‘t of Complainant
after subnisgion of 3rief- and Memoranda, by all parties, to render an opinion
stating the particular grounds upon vhich he relied 1n‘suqt§in1ng the Ho:;ong
to Disniss filed by all parties respondent. |

6. That Judge Wilkinson eréd in sustaining the Motions to Dismiss
f1led by all parties respondent without grahting leave to the Conplainant to
£1le an Auended B11l for Injunction.

» 7. That Judge Wilkfnson exred in sustaining the Motions to Diuﬁian
filed by all respondents and dismissing the Amended Bill fof Injunction filed

by Complainant,

The Conplainant, Seventeen, Inc., pursuant to Rule $:9 of tha Rules of
- Court of the Suprema Court of Virpinia, will neither file i transeript nor a

written statement of facts, testimony or other incidents of the case as no

-28.-



- gvideﬁc-. te.tiuony or oxhibita vere ever preaanted oy offatcd ba!orc the
fCodrt. thc matter baing heard and determined entirely fron tho Amended B111 for
Injunction and the various Motions to Disuiss lnd/or'pcuurrcgn filed by the
redpectiQG Respondents, | | |
| | | SEVENTEFN, INC., a Virainia Corporation

5y _/s/ David K. Sutelan

5
el AN
Ci Counsel

- David K, Hthlf\n, p.a.
Willlan C, Walker, o.a.

Sreedan, ilcward & Mactillan
1530 Virginia Nattional Bank Bldg.
Horfolk, erginia 23510

I certity that on tha 26th day of Yebruary. 1973 ‘the originnl of the
_torqzoing Hotica of Appeal and Asoignments of Error was uniled to the Clerk of
the Circuit Court of the City of Chesapcake and a crua copy thcreof vas del-
ivaered by nuilinq the sane to J. ilume ¢aylor, Jt.. £8Qe, Cocka and Taylor.
101 Royster Butlding. Hcrtolk, Virginia, 23510 couunel for Pilot Llfe Insur-~
ance Company; Ronald 8. Hellman. Esq., Anatatant City Attorney, Offica o! the
City A:torn.y, 101 H:..Plenaant Road, Chesapeske, Virginia, 23320. counsal for
~ the c1ty ot Chaaapeakn and Thomas W. Blue, Esq, Aaststaut Attornay General,
‘Supreme Court Bullding, 1101 East Broad Street, Ricimood, Virginia, 23219,

counsel for Douslaa B. ?ugntc. v1rgiuta Statc Highway Comminoioner.

/s/ David K. Sutelan

David K. Sutelan
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