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Lantandte s i

VIRGINIA: IN THE CIRCUIT COURT OF PULASKI‘C.OUNTY

BLAKLJ FAWCETT o
Plaintiff )

v. . MOTION FOR JUDGMENT

. JOSEPH FRANKLIN HALE

Back Creek
Pulaski County, Virginia
Defendant )

- TO THE HONORABLE R. WILLIAM ARTHUR, JUDGE OF SAID COURT:

Comes now the plaintiff, Blake Pawcett and movés the
Court for judgment against the defendant, Ioseph Franklin Hale, in

the amount of Pifteen Thousand Dollars ($15,000.00) as a result

~of the followiné: '

FIRST COUNT

1. That during the fall of 1971 and c‘ontinuing up to
the 9th day of Ma.rch, the defendant, who owns a tract of land in
Cloyd Magisterial District,County of Pulaski, conveyed to h1m by
Stanley Glbbs Buford by deed dated October 3, 1959, of record in
the Clerk's Office in Deed Book 188, page 15, wilfully permitted
or allowed his cattle and hogé to leave his farm to go upon the farm
of the pléintiff, conv'eyecli to plaintiff By James H. Elkins by deed |

dated March 3, 1970, of record in Deed Book 258, page 565, for _
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_the purpose ofrconsumin_g and destroying the corn growing upon fhe.
plaintiff's farm and damaging th-e surface thereof,.

2. That as a result of said wilfull act o.f the defendant
~in violation 6f his_duty to keep his livestock on his own prémises
the plaintiff was damaged in the amount of Fifteen Thousand Dollars
(315,000.00). |

| SECOND COUNT

1. That during the fall of 1971 and continuing to the
9th day of March, 1972, the defendant carelessly énd negligently
allowed or pérmitted his qattle and hogs to leave his farm, described
above, and to go. upon the farm of the plaintiff, described above, to
consume and destroy the corn growing uvponilthe plaintiff's farm and
- to damage the surfaée thereof. | |

2. Thét as a resu‘lt of said carelessness and negligence
of the defendant in violation of his duty to keep his livestock‘on his
‘own premises the plaintiff was damaged in the amount of Fifteen ,
Thousand Dollars (§15,000.00). |

THIRD COUNT
»1. That during the fall of 1971 and continuing to the 9l_th :

day bf March, 1972, cattle and hogs in the possession of and belong-
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in'g to the defendant trespassed upon the farm of the plaintiff,
d_escribed.ab.ove,v and consumed and destroyed the corn growing
upon the plaintiff's farm and damaged thé surface thereof.

2. That as a fesult of the trespass of the defendanf's |
livestock the pla.intiff was damaged in the amoﬁnt of Pifteen '
. Thousand Dollars ($15,000.00).

WHEREFORE, -the plaintiff, Bléke Fawceltt, avers that
the defendant, Joseph Franklin Hale, is indebted to hinﬁ in the sum
of Fifteen Thousand Dqllars ($15,000.00), and moxl/es-_the Court

for judgment in said amount against the defendani:, Joseph Franklin

- . Hale.

BIAKE FAWCETT
By Counsel

/'s/ Bugene L., Nuckols

- Eugene L. Nuckols of
Crowell, Nuckols & Koch
Attorneys at Law

West Court Square
Pulaski, Virginia
Counsel for Plaintiff

Filed: 5/9/72
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COUNTER-CIAIM
Comes now, Joseph Franklin Hale, by Wa'y of Counter-
..Claim and does move the Court for judgment against the plaintiff, _
Blake Fawcett,. in the sum of Fifteen Thousand Dollérs (§15,000.00),

for the following damages and wrongs:

FIRST COUNT

That the said Blake Fawcett had allowed to run upon his
property certain destructive livestock without making provisions'
to adequately maintain the fences between the parties hereto in
such condition to keep his livestock from coming upén the premises “
of the said Joseph Franklin Hale and that as a result thefeof the
fences and pésture of the said Joseph Franklin .Ha_le we.re extensivély
damaged. |

SECOND COUNT

: .That the said Blake Fawcett did purchase and permit to run
upon his property such large numbersi of wild livestock fhat his
premises were not able to c_ontai_n the séme and the said livestock, |
. of necessity, did bréak down and through the fencing to get to and

upon the property of adjoining landowners.
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THIRD COUNT

That the said Blake Fawcett did fail and refuse to provide
the livestock owned by him as aforesaid with sufficient feed, sait,_
| and minerals to sustain their life, and. thavt\as a r_esu'lt'thereof a
large number of the same died from starvation and the remaining
livestoc'k; in a desperate and nécessary effort to keep from 'stvarvi'ng, .
did céme'ﬁpon the property of the said Io.seph Franklin Hale,
thereby damaging and consuming his pastures énd feed,

That as a resuit of the failuré of Blake f'awcett té properly
fenée his iivestock, his failure to prdvide feed and salts to his
Iivestock, the livéstock of the said Blake Pawcett did break throuéh

.the property line fence between the parties heréto‘ and did cthume
largevquantities ofrfeed owned by the ’said Ioseph Franklin Héle.

WHEREFORE, the said Joseph Franklin Héle, moveés the -
Court for judgment against the said'Bla'k‘er Fawcett in the .sum of
Fifteen Thousand Dollars (§15,000.00).

Respectfully, |
JOSEPH FRANKLIN HALE

By /s/ A. Dow Owens
Of Counsel




App. 6
A, Dow Owens
Attorneyv at W
33-3rd Street

. Pulaski, Virginia |
Counsel for Joseph Franklin Hale

I, A. Dow Owens, do hereby certify that on this the 1st day -
of June, 1972, I mailed a true copy of the foregoing Counter-Claim to
Mr. Eugene L, Nuckols, Attorney at Law, Pulaski, Virginia, Counsel

for Blake Fawcett.

/s/ A. Dow Owens

Filed: 6/1/72
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RESPONSIVE PLEADINGS

MOTION FOR BILL OF PARTICUILARS

: Comes now Iosephv_ Franklin Hale and moves this Honorable
Court to require the plaintiff fo set forth r%lore fully each éouht in 'i
thé Motion for Judgment filed against him , Loe. Ito be,mofe specific
" _.about the times when it is alleged the cattle ana :ﬁogs of ;his |
defendant. Were'permitted or negligefitly allowéa to go upon the
premises of the plaintiff, and also to be more Sbecific as tp' what
d.ar.nage was done to the plaintiff.- | | | |
ANSWER

Reservincj the right to'fi_le further pleadings in resp'orise"
" to the particulars asked for above, and not waiving this right;
defeﬁda nt, inéofar as he 1s ablé to do so, answers the Motion for
- :Iudgment against him as follows: |

FIRST COUNT

" The defendant denies that he at any time willfully
permitted or allowed his cattle and hogs to leave his farm and go
" upon the farm of the plaintiff, and further denies that any of his

cattle and hogs consumed any corn growing on"plaintiff's farm or
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daméged the surface of the farrh.»
SECOND COUNT

The defendant denies that he at any time carelessly and
negligéntly éllowed» h‘is cattle and hogs to _1eave' his farm and go
"-upon the fafm of the plaintiff and further denieé that an? _of his
céttle or hogs consumed or destroyed any corn grqwing on
plaintiff's farm .or‘did any damage td .t?‘ne_ surface thereof.

THIRD COUNT .

The défendant denies that cattle and hégs belonging to
him at any time trespassed on the farm of‘the plaintiff and further
denies that any of hi s cattle and hogg consuméd any corn growing
on the plaintiff's farm or damaged the surface in any way.

The defendant denies that the plaintiff is entitled to
recover any amount from him under either the f‘irst, Second or
Third -Counts’ set forth in the Motion for Tudgment and prays to be .
hence dismissed with the costs in his beha_lf gxpénded. |

JOSEPH FRANKLIN HALE

By /s/ Philip M. Sadler
Of Counsel
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Gilmer, Sadléf, Ingram, Thomas, Sutherland & Hutton '
65 East Main Street
»Pulaski, Virginia
‘,Counsel for Defendant |
CERTIFICATE

I, Philip M.. Sadler, of counsel for’ the défendant, do
" hereby certify that I have sérved a c.:o‘py bf thel_ foregoing responSiVe
pleadings on the plaintiff by maiiing a Frue copy “hereof to Eugene
‘L. Nuyckols, of Crowell, Nuckols and Koch, counsel of record for
the plaintiff, at his office in P'ulaskiv, Virginia‘, this 31st day of
May, 1972. | |

/s/ Philip M, Sadler

Filed: 6/2/72
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BILL OF PARTIC»ULARSI

The plaintiff, Blake Fawcett, would aver the followirig
in reply to defendant's motion for particulars Qf the times the |
defendant's cattle and hogs were on h.is propérty and the damage
done thereto:

1. That siriée plaintiff doe‘s not reéide on his property
adjoining the proplerty of the defendant he is unable to determiné
exactly when the cattle and hogs of defendant came upon his
property in the fall of 1871. | -

2. | That on November 15, 1971" plaintiff was notified
by an erriployee, Raymond Collier, of the liyestock of defendant
prelse'nce in plaintifffs corn fields: that on November 17, 1971,
found 50 to 60 head‘ ofvcattle and numerous hogs belonging to
défenda‘nt on hisv’property,' that plaintiff attemptéd td remove said .
livestock on November 17, 1971, but the fai:her of the defendant
and two other agents of the defendant resiéted this and turned
livestock back on plaintiff's property and corn fields; and.that hogé
belonging to defendant were on plaintiff's pfoperty from at least

November 15, 1971, to March 9, 1972.
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3.  That a minimum of 12,800 bushels of corn
belbnging to plaintiff were destroyed by defendan‘t"‘s li§estock,
séid corn having é value of $14, 00>0.00; and that the d;amage to
the surface of plaintiff's farm was a minimum.of $’i ,600.00.
| BIAKE FAWCETT

By Couﬁsel |
/s/ Eugeﬁe L. Nuckols
Eugene L. Nuckols of
Crowell, Nuckols & Koch

Pulaski, Virginia
Counsel for Plaintiff

The undersigned hereby certifies that a copy of the
" above was mailed to Philip M. Sadler, Esqg., counsel for defendant,
‘on the 12 day of July, 1972,

/s/ Eugene L. Nuckols

Filed: 7/12/72
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ANSWER TO CROSS-CIAIM

"~ Comes now the plaintiff for answer to t_he cro§s~claim
filed herein and states as follows, to-wit: |
} 1) He denies the allegations in all three counts of
said cross-claim. |

2) Hé avers the only time any livestock b'elon‘ging
to him was oh the property of defenaant Was the reshlt of the}
failuré of the defendant to properly fence his lénd.

»3) | -He avers that if any damage was cauéed to
defendant's land by his livestock the claim for same waé settled
and compromised by defendant andplain‘tiff in that defendant used
one of the four head of livestock on defendant's propertyb_, to.-V\.rit:
one (i) bull, for breeding purposes for mahy mo.nths._ |

. Now _having fully ans_werved the plaintiff pra.ys that the
. cross-claim be dismissed.

' BIAKE FAWGETT

_ ' : By Counsel
/s/ Fugene L, Nuckols -

o Eugene L, Nuckols, of

‘Crowell, Nuckols & Koch
West Court Square
Pulaski, Virginia
"Counsel for Plaintiff
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The undefsigned certifies that a.copy df the above was
mailed to A. Dow Owens, Esquire, Cbunsel fér Defendant, on the
12 day of July, 1972, »

/s/ Eugerie L. Nuckols

Eugene L, Nuckols

Filed: 7/12/72
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MEMORANDUM OPINION

The plaintiff, Blake Fawcett, filed an action by
hotiOn for judgment for damages allegedly caused to his corn
cro§ by rﬁarauding cattle belonging to the defendant. The case
- was tried to a jury and it returned a verdict for the plaintiff in
the a.‘mount of $7,0(30.00. Defendant moves to s'ef aside the -
verdict on the ground that it is based_upoh specuiatib_n and is
Without credible evidence to éupport it.

The plaintiffitestified that in the year 1971 he planted
170 acres of land in corn and that 140 acres thereof produced a
| good crdp, with the remaining 30 acres producing a ﬁoor one. He B
testifiéd further that the 140 acres produced an average of 80 _
bushels per acre and that the 30 acres produced about on'e-.hal'f
‘that. He testified fur'thver that he spent $.9,000.00>in putting out
the crop on Ehe 140 acre parcel and that he svpent about 1/3 of that
in putting out the crop on the 30 acre parcel. ;He said further that |
staﬁding corn sold at that time at arbund $1. 10. per bushel.
Plaiﬁtiff further testified ‘that the defendant's wifé had run -i-nto the

line fence gate with her automobile and had bent or broken it so
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- that it was thereafter allowed to stand open and that it was through
| the gateway that the cattle passed from the defehdant's 'l‘and to thbe
piaintiff's land. On re-cross examination he stated that he could
not tell how mtlch damage was caused by hogs or how much by
cattle and that his bulls might have tramped down the fence to get
to defendant's cows, but on re—direct examination he reiterated .
tha_t defehdant‘s cattle came through the gate to reach plaintiff'e'
corn field. He further testified that the defendant maintained the
gateway and that they had agreed that each Wae to huild one-half
of the line fence and that the defendant was to build his.portiOn.
of the fence through .the gateway. |

Kehneth rFarmer, a life-time farmer by occupation, testified'_
that in November, 1971, he had come to the farm and he found that
”the cattle was in there" (corn field) "and they had jﬁst about torn
it all down. Most of it was layihg on the ground, a lot of it eat, '
a lot wasn't eat, stalks stahding around heré and there. "M(Tr 2).

Mr. Farmer'testified further that "the cattle had knocked
most of the corn down. I would say 80 or 90% of it. The hogs had -
plenty to eat on the ground.". (TR 3). On cross examination Mr.

Farmer testified (TR 4-5) that hogs would knock corn down but that
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"they didn't knock éll éf this down." When asked_ by I\/IL_‘. ‘Sadler
hdw much the hogs knocked down, he answered that he didn;t N
know.
On re-—direbct examination the witness testified in effect
that if hogs. had been in the field the entire time tﬁat the corn
was maturihg that they Would have knocked down so much‘ corn
tha.t the corn‘crop‘could ﬁot have been hérvested and that if;only
hogs'had been in the field, 75% of the'corn would have :been‘ left‘,
in his opinion. (TR 6). On re-cross examination the witness
admitted that he didn't know how many hogs had be'en. .in the
field of for how 1ong.
Mr, Farmer telstified fﬁrther (TR 9) that the plaintiff'had
"an extra good crop in 70" and that n'one of it wés knocked down;
_ Counsel disagree as to Whether o; not the evidencé indicated that
defendant"é hogs were in plaintiff's corn corp in the year 1976 but
-éounsel for‘plaintiff insists that l:_here Was evidehce to that effectA '
and he argued that point tQ the jury. ' |

Mr. Farmer testified that "I know the nature of a hog." ,
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(TR §). Cn page 10 of the transcript he testified m Novembér, 19.71.,
‘Iv:he corn crbp was destroyed to such an extent that it was not |
harvesfable.

At page 10 and 11 he testified that the cattlé had been
going "backwards and forwards at the cattle guard," that therelwas
"a little area there 3 or 4 feet wide, worn out .slick . . . right
_beside thé éattle éuar .

George Farmer testified for the defendant th'at hogs will
tear down more stalks of corn than cows will.

Jack Farmer testified that hogs will eat_ ail >of the corn |
in a field if they stay in there long enough.

Lonnie Simpson testified that in 1970'_and 1971 ﬁe saw
plaintiff's cattle on defendant's land several times and that hé also
's;aw defendantv‘s cattle and hogs on plaintiff'}s land.: .He testified
further that the fence for a distance of 50 to 100 feet from the
cattle guard Would not turn livestock,

Othér witnesses, including Mrs. Hale, testified that
_tvhey had had no troﬁble with the fence until plaintiff’s bﬁils had

broken portions of it down.
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The only issue involved in the motibn to set aside the
'ver.dict is whether or not the jﬁry had to indulge in guesswork and
Specﬁlation in arriving at its verdict. The defendan.t argueé that
the jury had to indulge in guesswork in determining what percentage
of corn was destrbyed by defendant'é cattle and what percentage.
was destroyed by his hogs and what percentage of the livvestock
- went throﬁgh the fence and what percentage entered plaintiff'_s land
through the open.gal.:eV\.ray'.

- It is elementary, of»course.,‘.that the pla.intiff 1n any

law action must p.rove. his darﬁages with féaéonable cerl:ainty_, buf

‘the cases also hold that it is not hecessary to calculate damages

with mathematical preciseness. In.Washington Golf and Country
Club, Inc. v. Briggs, 198 Va. 586 at 592, 95 S.E. 2d 233, we find '
the following statement:

"'Damages are not rendered uncertain because
they cannot be calculated with absolute exactness or
because the consequences of the wrorng are not precisely
definite in pecuniary amount. Moreover, one whose
wrongful conduct has rendered difficult the ascertainment
of the precise damages suffered by a plaintiff is not
entitled to complain that they cannot be measured with
the same exactness and precision as would otherwise be
possible. An element of uncertainty in the assessment
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of damages or the fact that they cannot be calculated

with mathematical accuracy or with reasonable

certainty or exactness is not a bar to their recovery.

Nor is mere difficulty in the assessment of damages
~ a sufficient reason for refusing them where the right

to them has been established."”

In Golf Clubthe question involved was whether or not
. the defendant had developed a subdivision adjoining complainant's
golf course in such a way as to collect and divert water and debris
" and cause erosion. The Court observed "the evidence is voluminous
and conflicting, and different inferences might be reasonably drawn

from some of the proved facts. A jury is better able than the Court'

to weigh the evidence and determine what damages have been caused

to plaintiff by defehdant's'wrongful conduct._" -Golf Club v. Briggs, Inc.
supra. )

| Golf Club had been instituted as é chancery proceeding and '
the chancellor disallowed recovery of any damages. The Supreme Court'
held that it did not have the power to transfer _'thé cause to the law
side of tﬁe court, but it' did reverse the chancellor's- decree iﬁsofar as
it diéallowed damages and remanded the cause for a new trial

"limited to the issue of damages and with directions to order an issue

- out of chancézjy and impanel a jury to determine the quantum of damages
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_that. complainant is entitled to recover. "

It is argued that itvwa..s virtually impossible.for the jury
to asbcertain the damages in this vcase, but apparehtly the jury gave
weight to the testimony of Mr. Farrher énd,decided that the darﬁages :
were caused by plaintiff's cattle passing through the gaﬁeway and
‘ that the Quantum of damages Qould .be determined W_ithin reasoﬁable
limits..

"Moreover, one whose wrongfui conduct has rendéred
difficult the ascertaimnent of the precise damages suffered by-a-
plaintiff is not entitied to complaih that they cannot be mea.sured

with the same exactness and precision as would otherwise be

pos'sible. " Golf Club v. Briggs, Inc., supra, at pége 592,

The Court concludes, therefore, thét jury issues were
. fully and fairly s'ubmitted fo the jury in thié case.and_ that its verdic_it
'sho.uld not be disturbed. An order Will ioe- entered upon the verdict
granting &he plaintiff a judgment .for $7,000.00 against the deféndaht.
Mr. Nuckols will pleasé prepare the trial order énd tender it to

opposing counsel for their examination and endorsement prior to



App. 21

presentation thereof to the Court,

/s/ R. William Arthur

R. William Arthur, Judge
Wytheville, Virginia

February 7, 1973
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' ]’UDGMENT v

This day came the plaintiff and defendant by their -
respective at.torneys‘, and the Court having maturel'y considered
the moﬁion of the defendant hereﬁofore submitted to s‘et aside the
jury's verdic!:v, is now of the opinion that the motion shouid be
' denied; wherefore, it is considered by the Court that the motion
to set aside Ehe’ jury's.verdict be', and the same nereby is,
doverruled,. and that the piaintiff, Blake Fawéett, recover bf 'the
defendant, Ioseph Franklin_ Hale, the sum of Seven Thousand
Dollers ($7,000.00) in accoz:dance with the jury's verdict, with
" interest thereon from the 28th day of November, 1972, tne date.j.
said verdict was rendered, as well as his costs in this benalf' s
vexnended.

To this action of the Court,. the defendant, by counsel,
excepted, and. on motion of.the defendant execution of svaidvjudgment
. is suspended for 'th.irty days and such tifne thereafter as necessary
to pufsue and perfect an appeal to The Supreme Covurtrof V'i’rgi.nia,

provided the said defendant shall within twenty days from date
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‘entervinto an appeal or supersedeas bond in the penalty of Eiéht
Thousand Dollars ($8,000.00) ‘With good security to be approvéd '
by the Clerk of this Court conditioned accordin§ to law; and upon
‘_mot_iorll of thé defendant it is ORDERED that the trans.cript of the
testimony and other incidents of the Eriai is made é part of>the
record in this case.
I ASK FOR THIS:

/s/ Eugene L. Nuckols
Counsel for Plaintiff

SEEN AND OBJECTED TO:

/s/ Philip M. Sadler
Counsel for Defendant

- ENTER: This 5th day of
March, 1973:

/s/ R. William Arthur
' Judge
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EXCERPTS FROM REPORTER'S TRANSCRIPT

* * *
- (T-2)  BLAKE FAWCEIT
Q. Dr. Fawcett, do you own a farm in Pulaski Counl:y?'

A. Yes, sir.
Q. Where is it located?
A

.. Iown a farm in the Black Hollow section, in the

" Back Creek section.

O

. When did you obtain this farm?

I obtained this farm in March, 1970.

>

Q. What size is this farm?

>

299 acres. .
Q. 'W'hat is the general l'éy of the land, the farm?

A. The ggneral lay of the land the fa@ runs ffoﬁ the edéé
| of the mountain out to Back Creek., It lacks about a hundred yards -
reaching to Back Creek. There is a branch thaf goes through' thév farm
from end to ehd, through the center of the farm. |

Q. You say it lacks a hundred yards reaching Back Creek?

A. Yes.
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Q. And I gather then that this fafm. is loné ‘and narrow,
goes back qﬁite deep? | '

A, vIt>is probably one mile deep and is .somew./vhat '
.trian.gxilar shaped, 1'100 feet acrosé onre' end and 36'00 feet across
the other elnd and between five and six thousand feet deep. =

Q.V Is this farm in trees, mucﬁ of it?

A, Trees or much of it cleared. There is about sixty
_arcres iln woods, the ré»st’is open land.

Q.  Is there a residence on it?

A, No, s.ir.

Q. , vHa.ve you ever lived on the farm?

A, No, sir.

Q. Does the farm front on any public highway?

A. No, sir, there is a étate maintained road into. the
farm from off the Back Creek Roéd,-this is a si:ate road.

Q. The Back Creek Road is a public highway and also
a secondary state road off of Badk Creek Road_-g_oes to your farm,
into seyeral farms? |

A. Yes.

Q. Thé road, does it go through part of your farm?
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A, The road comes: to myA‘farm and there is ah easement
through my farm to the farm of Mr. Hale. |

Q. Is there anybody else. on the other side of Halé
using this roadb? |

A. No, that ié a dead end.

Q; ‘When you got.poss_essivon of this property in March
of 1970 what use did you put it to? |
(T-3 and T-4)

A. First, we worked for about two months éleéning up
part of the farm :At that tim-e Mr; Underwood was operating the farm.
and he was kééping cattle there. We cleaned up approximately. 140
acres the first Srear and vplantéd:fbetween 130 ahd 135 acrés in corn.

. We planted that cbrn early in May of 1970.

Q. .Did you use it for grazing purposes?

A.. We hogged that corn down with cattle.

Q. You put thém on there to eat the croﬁ?

A. Yes.

Q. And when were thése cattle put on .there? l
" A.  December of 1970.

And when were they removed?

©
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A. The largest number, 88 was removed in February,
1971, the end of February énd the rest were rémoved in April of 1971.
Q. So they were all removéd by April? |
| A. By the end of April. . - |
Q. And they had been put in there in December.?
A. Yes, ‘sir.
N Q. What d;d you use the férm for in 1971?
“A. Went Ba‘ck in 1971 and plar{t%ed; and cleaned up
| more land and'élaﬁt_ed corn. 'We cleaned up a total o.f' 175 acres.
‘Wevélanted 170 acres qf corn in 1971.
Q. And When was this planted?
A, Planted from the first of May up until July.
Q. 3 It \'Nas planted‘in stages? |
-(T—-S) A. Yes, 51r |
| \ Q. :Wha.jt was the resuit of the plahting?
A.. We had‘a good crop bf corn on about 140 acres and
what was. planted late was not good, made aboﬁt a half a crop.
Q. A hundred and forty acres Was'good crop?’ -
A. Yes, 's.ir.

Q.  You said you had 170 altogether?
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(T-5 and T-6)
A, Yes, sir,
Q. You say good crop, what do you mean by that? |
A, That year there would have beeﬁ pickable coi‘h of
‘80 bushels to an acre on 140 aCr_es and brobably 35 to 40 bushels
éér acre on the rest of it, what Was put in late; |
Q. Now, did you examine this co-rn,. this corn crop
during the course .of the year?
A, Yes, sir, I examined it ohce ip July and fouhd six
A héad of cal;tlé in there. |
| Q. 'Whose cattle?
A, Mr. Hale's cattl_é. I went to his house and he was
~ not at home. I ‘;old hivs wife the cattle were iﬁ there and she knéw the.
cattle were in there. She said she had hit'the metal gate a couple
‘of weeks earlier,- she hadﬁ ran intd the gate and broke it' down.
Q_. : Where were these cattle? |
- A. Inv the area right around the gate into Mr. Héle"s
property, within éix or ei.ght hﬁndred feet of that afeat |

Q.  What was thé stage of the growth of this corn at

that time?
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A. At that time the corn was only about knee high.
The rést of the corn on the béck of the place that had been planted
éarly was Waiét high.
Q. These_were in the approxim'afely knee l'lxighvcorn?

A. That's right.

(T-9*and T-10)

Q. Doctor, getting back to July when yoﬁ found some
cattle in yéur farm, in one area of the farm. Yéu said that yoﬁ went
and saw Mrs. Hale, Mr. Ioseph's.Hale's wife, was .this on the farm
adjoining you?

A, Yes.

Q. Did you have occasion to be.back to the farzﬁ after
July ?

A, I was back to the farm at the end of Aﬁgust and at |
that time there was no livestock on the farm. I found no livestock on ‘
the farm. I went back and checked my fences and it vwas. all |
A satisfactory, then I did not get back to thé farm after_ that that was ,

the end of August until November 17th.
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Q. What bfought you back on November 1%th?
A. >I was called on the 15th down in North Carolina
- that thére Was»-a large number of cattle in that férm. There was
no cattle suppose to be in there. As soon as I could get l_oose_
I éé_me up ﬁere from North Carolina, I went out there on the. 17th
and Eheré was more than sixty head of cattle on that farm and
they'had beén there at least a month. |

Q. How could you tell that?

| A, The early part of Nover.nber.had been dry and early‘r
in October there had been a lot of rain. The cattle Had been in -
th.ere when they» were miring up in mud and left tracks ten inches
deep .all over the front, >a1so'a lot of ‘the corn had been destroyed.
by'being pulled out by the roots. The stalk, most of it was laying
ion the ground. The roots had been pulled out by anirﬁals taking
- hold of an ear of cqrn and puiling it out, this was. really what did
most of .the damage, the corn Wés Framped to vl:he ground,

Q. ~ What extent of the 170 acres of corn was in this

condition?
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(T-10 and T-11)

A, All of it, there were small patches that had be__en
damaged just a little but I would say at least three—_fourths_of the
‘stalks were on the ground >and from the amount of cattlé that I
" found in there that day and the tracks I would say. those déttle
would have been there over a month because it had been dry ahd.
l:_h'ey. ‘wouldn't have made tracks and they wouldn't have p'ul_led cérn,
out by the roots if it hadﬁ't been when it was wet.

Q. Doctor, just to clarify.you are speaking of the
.fall of 1971, is that right?

A. | Yes.

Q. When you hadrdisposed of the last livestock?

A, The last livestock I had on that farm was moved
April of 1971.

Q; So your livestvock had been gone six months?’ |

A. They were moved out the énd of April, how mény ever
monthvs that was.

Q. Did you have vt_hem moved out b_efore Mr. B.o.WIinvg

- went in and did his work?
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A, No, sir, there were some cattle; I had“s_old the
finish cattle at the end of February énd the smaller catvtle I kept
"on until spring'and. grazed them.

Q. B Doctor, I show you a é;_eries of pictures here,
W'oﬁld you identify them?

A, Yes, sir, these are pictures of thé farm which we.re
taken by mé.

. Q. And when were they taken?

A, These were taken in December vof 1971. _'

Q. This was thé following month after you discovered
the- livestock on it? |
(1-12)

A. That's right.

Q. | Would you step up here. to the members of the jqry
and idenlf.if'y thos;e pictures énd what can be seen by them?

A. | . This is the.lénd, the mountains are back here. This
is the loWer end back toward the mountain.‘ .The stréam ran clear ba‘ck
to the woods.’ There is é branch here. Thi's. shows corn laying on the

ground that had been knocked down and pulled up and tfamped by

livestock. This shows the field. The field run from dowr; below the
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edge of the picture. It shows one side of the field. Hefe is .
another .showing the down dorn. Here is another picture showing
how the corn was beaten down. This is what the part of the farm
lqoked like we had in grass and this is Where h:ogs had roc‘>ted. up
the grass. |

' Q. Doctor, you said you took these in December which

was the following month?

A, About two weeks from the time ‘I found the éattle
in the fields;_
| - Q. Some of these pictures show deep footpfints aﬁd I
believe you stated that the mud, bthat.you could see they we'ntvdown ,
about ten inches?

A.  Yes, sir,_there was a deep tract on every two square

;‘ feet of that land

(T-13 and T-14)
Q. Was a lot of corn 'scéttered on the ground?
A, I would say 10,000 bushels when I first saw it. You

could walk from fence to fence from one end of the farm to the other
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and‘ step on an ear of corn everytime you stepped..

Q. = Were there any other livestock in there othér than
cattle? | |

A. There were hogs of_er.Hale untii March éf 1972.

Q. And when did you first observe them in there? - |

A, | I first observed them in thére When I first found_thé
‘ lcattle there in November.

Q. Approximately how many did ybu see vin there?v‘ A

A.  Idon't know. Iwould say 25 or 30 at that time, dﬁr.‘—'..
ing the"previous year the_re was Iwoﬁld sa‘y a hundred hogs in there
all winter, hogs of Mr. Halev. |

Q. These weren't eating your various crops at that
time? |

A. ‘They were at that time but I had cattle in there
myself., At that time I had my own cattle.in there_. The damage was
}lowe_r that year.

Q. This was the firs.tvwinter you o'wﬁéd the farm?

A, The fall of 70 and the winter of 70 is when there was

a large number of hogs in there.
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Q. . When you arrived 6n November 17th what did you
observe about where these cattle had come from?

(T-14 and T-15) , . |
o A, There was a cattle guard in the road in there

néar Mr. Hale's fence and from the’ cattle 'guard overto his post
a-distance of about three feet there was no obétmétion. He had |
had a. gate there that went over to the post. This gate had be.en
destroyed apparently by being ran into, in fact, Mrs. Hale toid me
she ran into it and the cattie had free access to my field through '
that, it was aboﬁt as wide as that table.

Q. | ‘Was th_ere any.evidence that that was where the
' éattle came throug.h?

A. Yes, thére was evidence. In fact while we Wer_e
there cattle came ‘through.v

\

Q. Would' you skétch here Wha_t you are speaking of
- about where the fence line ‘and where this road_ and gate was ?‘
| A The fence runs straight. My front is shaped like
this. The roadway\ from here down and acrosé this end up this side

of the farm belongs to Mr. Hale. The road comes in hlere and turns

" across and comes in like this. This is Mr.Hale's land.
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Q. This is your land? -

A. This is my land and the branch ruris} through this
way.

Q. Right here is _l:he road g"oing into Mr, Hale's house?

‘A, Yes, tﬁis situation where the road comes across,
this is here, there was a cattle guard set here and fence comes up
here and a gap between the cattle guard and the fence. Thérelhad .
been a gate put across fhere, a metal gate which was very ejfféctive,‘
| that had been deslfroyed, was down, and then thére was a piece of
ropé put across there with a tin can hanging on it, that did not
deter cattlé and the"ca‘ttle walked by; the cattle guard right'intd my
cornfield. |
(T-15 and T--16)
| Q. | Doctor, you are speaking of a cattle guard. Would
this jﬁst cover the road surface?

| A, Covered part ofthve road surface.

Q.  This gatve‘ that had been there, was it- there When
you purchased .this‘ farm ?_

A.  There had been a gaté thére, y".es., when I purchased
‘the farm. |

Q. Is this the same gate?

A. Idon't know. I don't believe so.
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Q.  This is the géte that Mr. Hale and his family.
entered to get to his farm? |
THE COURT: | What we need, doeé a road lead to that gate?
| A, ’ (DraWihg on sketch) 'I;his is right here and the
cz'i'ttle guard comes. a,crg)ss here, there is a gap between the
cattie guard’ahd the fence.
| Q. Doctor, the cattle guard is right here crosswise
in this roadway going 'té Mr. Hale's? |
.' A, Yes.
Q. And ﬁhe gate was across the foad behind the
cattle guard?
A, It was kept thére because the cvattle_gt.lard‘did not
reéch c.ompletely across the opening in the fence. |
Q. 'I'he gate did? | |
A>. Yes.
Q. Wa; the gate still hanging there in November?
AL The gaté was still hanging there in November.
o _ : .

. But would not close?

(T-17) - »
' A, Would not close.
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Q.  You testified earlier that there was aboﬁt, .at letast
sixty head of cattle in the ré ? |

A. YesA.

Q. And approximately twenty-five hogs?

A. I don't know, there were hogs, whether there was 20 |
or 75 I couldn't tell. When hogs are ruhning around o&er a big-
boundary it is hard to say, there were quite a few.

- Q. What occurred when you found these? What dia_, you
do? - -
~A.  Icame back to Dublin to Mr. Dici(erson's plaée énd
called Hale's and no one was at ﬁome. I came back to Dublin and
went t'o. see Mr. Owens. - |
Q. | Why did you go to. Mr. Owens?
A. I understood he was the District Solicitof. ‘
Q. Commonwealth's Attorney up here?
A, Yes and I needed some help because it wa4s bbvious
when I fifst went out ther-e that the property was lostv. The'grain was on A
. the ground, 80% of it was down in the mud, had been in the mud. I

come back and wondered what in the world I would do. He was not . .

there so I went to the Sheriff's Department and talked to Mr. Hall.
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(T-17 and T-18) |
.'He eéid the only thing I could do:was to pen the cattle andv. hold
A‘the livestoek for the damage that was done. I weht back down
‘there and I drove cattle up in an attempt to pen them in my ca'teh
“pen. When I got them up, I worked three or four hours driving
them down fhe_creek and over the hill, '.
" Q. Did you gather all the cattle?
| A, | No, I suppo_s_eI must have had.' 40 head when I got
them ever the hill, These Wet;e cows and big cal'\'/e.s, I don't know
how m'any of each, great many big‘ calves. When I drove the cattle
| up ovef the hill a yeung boy came out of Mr. Hale's place‘and
eaid "Drive them down here, they are suppose to go back in here."
I was by myself. He ran back to Mr. Hale's place a.nd theh three
men, one of Whicih I was later able to idlentify as Mr. Hele, Sr.,
Io’s_father, came up there with guns and said I wasn't going to pen '
| those .cat.tle. That irritated me a little, I ordered them off the place.
I Wen‘t ahead in spite of their interference and was able te gather

eighteen head. I left my Bronco, a four-wheel drive vehicle, back
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about 2_00 yvards from the cattle pen up at the old farmhouse. I went
.up‘there _and when I came back there they had turned _th_ose cattle
out, driven them back into the com.field end took off. Then I got
mad., . Iweht straight to Mr. Underwood!s home and ealled the
‘sheriff's department ahd told them to get out there. I had no guns.
The eettle had been driven back into the cornfield deliberately.

Q. Back into the cornfield?

A. Yes, whichis the oniy place they could be driven.
I called} the sheriff and called a friend of rﬁine and the eheriff came
out. |

Q. Was that Mr. Hall?
(T-19)  A. 'Yes, and he brought With him an attorney that told—-

MOTION BY MR, SADLER: I move to strike all of t;his because there

is no showing that Ioseph Franklin Hale, who is being sued, was
there present or had anything to do with it. Most of it is hearsay
. Ithink, It has no beéring on this case. - Mr. Joseph Franklin Hale is

the man being sued.

THE'COURT: ‘I will reserve passing on that. Don't tell what
anybody told you.
A. Mr. Hale returns-

Q. Which Mr. Hale?
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A, ihdr.I{ale, Sr.

Q. Was he living on thé farm?

A, Idon't know. He said these were ‘Hale‘s‘ cattle
that were on that place. He, the attorney present., .asked if he
was there. |

Q. You are speaking of Mr. Coke?

A, Yes, who was .broughf out by the sheriff because
there was trouble:

Q. These cattle had, could youv tell from déwn where
the gate was where the cattle had come froﬁl to get on the farrﬁ?

| A. Yé_s, there were cattle comihg and going the Whole
time I was out there, to his farm.
Q. To whose farm?
A. | Mr. Joseph Ffanklin Hale's, over there.
Qf " This was gqing ‘on Whi_le you we re the:é?
A, ‘Yeé.
Q. Is thez;e any gate on the side of: yoﬁr‘_ land between .
you and Mr. Hale?

A, No,
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Q.  Is there any break in any fences‘?_'
A, No, sir.
_ Q. Do YOu knbw who lives on the Hale farm?
A.  Mr. Hale did at that tirﬁe.
Q. Mr. Joseph Franklin Hale? -
A, Yes.
Q. Anyone else?
A.  His family. .

Q. Avwife and do you know whether it consists of
anybody else?
A. | Three children.
Q. Do you know whether any tenants live on the farm ?
A. No, I don't know.
Q. This young person that came down and said something
to you aboutl thé cattle, was that one of Mr. Hale's children? |
A No; sir, I don't know who thisyéungvmah was. I
have seen him on that placé many'times but I‘ do not know Who he is.
Q. | Th.e gentleman right baék of yoﬁ,' is tflat the géntleman
| you identify as Mr. Hale's father? |
A, Yes.
Q. Is he the one that came ub to you when you had the

cattle penned?
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(1-21)

. A. He came up to me before I had the cattle penned.
He and two other mé_n tried to drive the cattle back over the top.o.f »
me. He stoodthere with a gun and said, "You are ﬁ'ot going to .
pen thése céttlle. " I said, "You get off the place. . Oné of the

men with him told him to go.

MOTION BY MR, SADLER: I move to strike all of this. Mr. Nuckolls

- has had a chance to tie it in.

MR, NUCKOLLS: =~ We have shown thét thesé are cattle from

| Mr. Joseph Franklin Hale's land which is adjoining him, that these'
were .cattle belonging to Ipseph Frankli_n Ha‘le that came from his
farm. Who handles this livestoék, whatever their relationship to
Mr. Hale, hasn't anything to do with it if th'ey-ére Ioéeph f‘ranklin
Hale's livestock and on his farm. All the evidence ivs relevanl; and
admissible.. Mr. Hale can't stand behind thé skirts of his family in

this suit.

MR, SADILER:  Mr, Nuckolls is so wrong about threats and guns,
etc. It has nothing to do with whether the cattle were there or how

long they stayed.
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THE COURT - TO THE JURY: Except this tesfimony ’ab'out guns out
of your mind and we will see later on if he can tie it in anyway |
and tﬁen I will rule oh it.

Q. Dr. Fawcett, when were the cattie removed from _
th e farm?

A, I do not know. The hogs were not removed by the
9th of March, 1972. There weré no cattle theré then. -
(T-22) | |
| Q. Did you see them being removed?

A. NQ, sir.

AQ. During this period of time did you have an
obportunity to diécuss this with Mr. Joseph Franklin Hale?

‘A. - No, sir, he was not around at that time.

Q. Did you go to his .home on many oc.casions to
contéét him? | |

. A . I dAidvtwice in July about the cattle beihg in the

corn but then i}: was a smaﬂ number.and the gate was broken at
that time and I saw Mrs. Hale énd he wés not there. . This was

during the middle of the day.
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5 Q. bid you have to éo, past this gate dr through this

gate? |

A. Yes.

Q. What was the condition of the gate?

A. It was a metal gate that had. been bent inlthe
middle to an angle of almost ninety degrees. |

Q. Would it close?

A, | No.

Q. How was it hanging?
A

L. The hinge side agaihst the post dowp aiong a
fence.

Q. This was in July when you Went to see hirr.l?'4

A. Yes.

Q. Where was it in November?
A, Laying there beside the fence, not even attached
at that time.

(T-23) : .
Q. Where was this gate in relation to the cattle guard?

A. On Mr. Hale's side, back on his farm.
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0. (Pointing to diagram) In other words you had this
cattle guard heré and back this way .Was the gate?
A. The gate was hung here at that' time and swung bac‘.k
valong the_fence. '
| Q. The gate when it was élosed Would swing over here
and cover this area?

-A, Right,

By Mr, Sadler:

Q. Didn't you say there is no public road through your
property at all?

A, To my knowledge, no, sir. It is an easement. -

Q. Easement that Mr. Hale has to go aéross your
-prdpertY?
A, Right. -

Q. And the fences betweeﬁ you and Mr. Hale are all
lihe fences so far és you know 61‘ division fences? =

A. . Yes.

Q. And the géte. you arevvtalking about is élso a part‘of
the division fence? |

A. Right,
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Q. In 1970 you say you planted corn there on the |

property ?

A.  Yes.
(T-24) | R o

Q.  And then turned over two hundred head of cattle
in there? |

| A. Yes.
| Q. | Tell the jury what type cattle they were?
A. Steers and bulls tha.t weighed from 700‘ to 1000.

pounds.
.A Q. Did you have any smalier cattle?
A, A féw'small ones that would weigh 500, n_oth_ing' i_n“'_' :
there thét would' v.feigh levss than 500 pounds. |
QA. Who was managing the farm?
A. I was.
Q. You were prac_ticing in_ Radford at that time?
A. Yes.
Q. Did you havé any help with it?
A. Yes.
Q. When you went to Norvth Carolina did you have some-

body in charge?
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A. No, sir, at that time I had no stoék there.

Q. .You say in the fall and winter of 1970 aﬁd-71 ‘that
is when you had cattle in there that Mr.Hale's hogs Were in there -
at that time?

A.  Yes, sir.

VQ. What about Mr. Hale's cattle?

A.. 'Yes, sir, very few.

Q. - Do you recall that a'lot of your catfle got in Mr.
Hale's land at that time? o
(T-25) | .A. No, we drove cattle on Mr. Hale's land with his |
- consent and help to use his cattle pen to move them ouit.

Q. That is the only time there was any cattle on his ‘

land?
A. That is the only time I know of any cattle on his land.,
Q.  Did you ever receive any complaint from him about
your bull?
| A. No, in fact he borrowed and kept one of the bul‘ls folr.‘

about a year, he was a breeding service.
Q. Who hauled your cattle to another farm?’
A, I don't know. Some friend of Mr,Hale's. We drove |

them down to his cattle pen and his barn and loaded them out.
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(T-25 and T-26)
Q. vWere you there at tvhat time?
A. Yes.

Q. Do you not know that a lot of thém were roundéd up

on his farm?

A, No, sir, they weré not. They were driven on his
farm. |
Q. When was this?
A. 1971,
_Q. - How many head ?" |
A.  Atthat time I had 115 head there at that time.

Q.  You had had over 2007?
A, Yes, I soid, I.-don‘t remembet" the exact figure but I
| sold right at 100 head at the end of Fébruaryl and I got $22,000 for
them. . They-wére big cattle. They had been turned invthere in the
late fall. They were turned in iﬁ 1970 and they were taken out in
February and the smaller ones wére left on and these wére the ones
that we_hauled out in the spring. I hauled quite a few of tﬁém and

Mr. Hale and his friend, the boy, I-don't know his name, hauled some.



App. 50

Q. . That was at Meralé’s expense? .

A, No, sir.

Q. | Do you know whether or not afte'r that there Were
some cattle left, your cattle left?

A. The only catﬁle left Was a Bull Mr. Hale wanted mé
to leave for breeding purposes and I did, that bull stayed until this |
past winter.

Q. - You are saying .in the fall and winter of 1970 and 71
Mr. Hale's hogs and cattle were in your corn?

A. A lot of hbgs and a few cattle,

Q. W'hefe did they get in ?'

A. Through this same gate.

Q. You said there was a good gate until Iuly? :

A, Ididn't say there was ever a good gate.‘ There was
also a break in the fence on the back of the place wﬁefe thé cattle
got mixéd up. This was a place further back away from the gate.

‘His céttle were never any problem in there lbut there was a time or
t.wo when some cattle got in‘the.re. This was a small number, one or
two or three.

Q. And a large number of hogs?
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- (T-27)
| A Yes.
" Q. W'hére did the hogs come from?
A.  Through the fen;:e e\}erywhere.
Q. You made no complaint?
A, No, I askedvv him if he would get them: out.
| Q. You are sayih.gfhe fence is not sufficient tQ turn
hogs?'
A. It i_s not.

Q. Did ?ou ever give him riotice to fix. the fenc_e?

‘A, | No-, I did not complain about the hogs. I didn't
Wa.n'tvto make trouble., There was pigs bom on that farm tha£ grew ‘
-up th.ere and were hauled off tQ market.

Q. Won't hogs do more damage to corn?

A. Yes, a hog willﬁ do more damage, es.peciélly for the
amount they eat. | |

| Q. -You didn't b;)ther to count them ?
A, This was the first year I had been there andA there was

- hogs in and out.
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.Q. The néxt year, too?
A. Yes, but when we planted the corn crop we .started
planting it, there was some hogs in there and he came and made a-
special effort to get them out and we didn't have anymore hogs until
vIuly and aftver that I didn't see anymore hogs until November.
Q. There were numerous hogs then?
A. Yes.
(T-28) Q. | Ybu don't.know how long they had been there?
A, No. |
Q. You were not there from July to November?
A. I was there in August and saw no stock on my bfarm.
Q. You were back ih November and saw numerous hogs
and cattle?
A.  Yes.
Q. When you put your cattle in there in the fall of 1970
did you have salt on the farm?
A. Kept salt on the farm,
' Q Is it not true that part of these cattle were small, -

they could not eat the corn down like the big ones?.
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I did not have any problem.
Did ydu have cattle that died?
I lost seven out of 222.
Did Mrs. Parks work fc;r you at that time?
Yes, she worked at the clinic, ‘yes.

You know of no complaint Mr. Hale ever made -

about your cattle tearing down his fence and coming onto his land?

A.
-of it,

Q.

A.

Q.

No, sir, I have heard no'complaint and no mention

This was the winter of 1970 and spring of 19717?

- No.

You had no complaint from George Farmer or anybody

‘else that there were bulls on their land?

A.
29 Q.
loc':ation?‘
" A.
o
A.

No.

These pictures were taken from about the same

Different locations.

All on the front side of the farm?

" No, they were taken along both line fences and from

up near the old barn.
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Weren't most of them taken from near the old barn

"and house? I see.them in there?

A'

o F o0 » 0o ¥ 0

>

Q.

A.

You can see the mountain anywhere on the farm.

A lot of people' park their cars there and deer hunt?

- Yes.

Deer eat corn, too?

Yes. | |

Tear it down?

They tear it down a little I think. -

When did you finish .planting this corn?

Thé last week in June and -it'didn't do much good.
Wasn't most of__it planted late in June?

No, that corn was planted, I planted that Pioneer

corn, all of it in May, yes, sir, this was in May, May 26 was when

we had all that corn planted on this part by the first week in June. -

Q.
A.
Q.
(T-30)  A.

Q.

That is only 20 bushels? -

Yes, sir. |

Mo_ét of the corn you got from the other p.l'ace?
No, this is the corn I planted,

$5,000. worth of corn and fertilizer?
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A, About ‘$5,'000. of fertilizer{a'nd about $100.00
worth of corn.
Q. This don't say what date you got this‘?
‘A. . This was billed in February, 1972. I think Mr.
Dickerson can ’show that.4 |
Q. ‘Who did you get a call from oﬁ No,vembér 15th
about l:he‘ cattle?
A. Someone called my wife and she came oqt where
I. was working and told rﬁe. I said, "I will have to go-up- th.ere
and see about it‘. " I had an aﬁpointment the next day with some
-people and I couldn't leave then so I came here Wednesday
morning.
}Q. Wa‘s Mr. Lewis wofking for you during this time?
A.  Yes.
Q. ’fou tell us you estimate those cattlé had been there'
" at least a month? You_had gottén no word from ahyone?
A, . There was no reason for anyone to call_me. :
Q. You had no on'e to .lo‘ok after things?
A, No, éir. I am suré i:he? we_ax"e-‘there for that period

of time because of the fact it had been dry for three or four weeks.
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They had~ been there Whilev the mud was deep and had stayed m
thére. |
Q. Let's go back to the fall of 1970, You deny that
: ény of your cattle were ever on hlS place? | |
A, No, we had cattle that went across an old fence
back.on the {(T-31) place and they got in and got mixed up .and I
went in there in the fall of 1970, one week, and strung 2,000 feet
of feﬁce, completely replaced the‘old fence between me‘and Mr. |
Hale on the back side. I built half of the line fence.
Q. A'fter that you say tha.t none of your cattle were OI"l- '
" his property ?°
| A, No, they were on there when they éot mixed‘up.
When we drove the?n out.
‘Q. Did you drive them out when.you sepvarated‘them?
A. ‘When I loaded them Wé drove all the dattle down on -
that place.
Q; Besides that?
| A.  That was on the back of the piace, éattle had got
back and forth. |
' Q.  Except: for that time you say that none of y01.1r. cattle
were on his place?

A. Icouldn't swear to that, I don't think so.
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Q. You tell the jury that his hogs Weré‘on you all the
' time and the cattle? |

- A, Yes, the hog.s were there all the time. The only
time I didn't sée hvogswelas between the épri_ng of 1971 and_I didn't
see any hogs until I was back up ther.e’in November.

Q. They c.ould get through the fence?

A, Yes, a hog.can go anywhere .

Q. From tﬁat time until the fall of 1971 you don'lt khoW
where the .cattle got.in? | |
(T-32) - A, No, the hogs came through a dozen differeht places.
| Q. Yc?u have had hogs and they have gone on his plaée?
A. | Yes. |
Q. And if your cattle couid get on to him then his c_attle

could get on to you?

A, -Yes.

(T-39)
- * k%

Q. You told Mr. Ow‘ens'your cattle‘ and Mr. Hale's

cattle were mixed up in April, 19717

A. Yes.
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Q. And you loaded some from his pen and some from

yours?

Al Yes.

Q. Which means they were mixed up acro-ss the line
somewhere ?

(T—40)' A. They got in through that gate when thé gate was:
| left open.
| | Q.  Nobody went through the gate.?‘
A, Hale and his family used it all the time.
Q. You mean the gate was across the cattle ng3 rd?
A.  Right,
'Q. 1 Ehought you éaid there was somé épace between
.thglcattle guard ?
A. The gate went across the opening, the cattle guard
~did not extend acr‘ossv the road but the gate did.
Q. The cattle got on his place and his on jr_ours in
another place?
A. Not to my knowlledge When I buillt the fence.
Q. That was the fall of 19707 |

A.  Yes.
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A.

'Q-

App. 59

You say they were mixed up in April, 19717

‘They were at that time.

They got in somewhere?
They got in through that gate.

You know some of your bulls rode the fence down

No, I don't think so.

vIn July you were there, this was after you planted

" the corn, I take it some of it hadn't come up?

(T=41)

Aa'

©

A,

Q.

The corn was all there,

What part of July were you there?
vEnd of July.

The Hale cattle were in your cornfield at that time? .
Yés. |

Did you call that to M:. Hale's attentibh?
Yes.

You went back there at the end of August and there

were no cattle in there?

A.

Q.

been fixed?

Right.

So obviously »the place they got in at that time had
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A. - In August I didn't see any caftle.
Q. You didn't go back uhtil November and that time the
hogs and‘_ cattle were both there?

A, That's right.
(-0
- Q. During the winter of 1970 which was your first
winter there and the eafiy part of 71 when you héd this 222 head ofl -.
stock on your farm, did Mr. .Hale ever come to you and complain
about any of yoﬁr.gattle bein_gron his farm?
A, No.
Q. Drid he ever say anything to you about it up until he .
filed the counter-claim? |
A. 'No,. this is thé first T had heard.‘
Q. How often did you go up to the farm after you put thié
222 head out there? | |
Al. Every day.
Q. k Yéu put them on the farm i.n December you éay?
A.  The 222 head, I didn't put them all at one timé. They

were all in there sometime maybe up the last day of November, about -

the week of I;he first of December?



App. 61

Had you had any livestock on it until then?

o

>

No, sir.

Q. None of your own?

A. No.
Q. We are speaking of 1970, the first year you had this:
farm? | |
A, Yes.
Q.  Where did these caﬁtle come from?
A. From two 'other- farms.
| (T-45) _
: r Q. You had two other farms?
A.  Yes.
Q. You vwent to the farm every day?
A. Yes.
Q. For how long é period of timé ?
A, qu éll the time I had livestock.
' Q.v Ydu were then b_racticing in this count:}r?
A, Yes.

Q. - On any occasion did you see some of your cattle
 on his farm other than the time there was this break up there?

A, No.
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Q; When was this break discovered up‘a‘t'th‘e upp.er
pa"r't?
A. Rigbht after the cattle had been turned in. Right
vafter I turned the cattle in and I went back there with Whitfield
Lewis and I built two thousand feet of fence. o
Q. This time you told Mr. Sadler or Mr., Owens there
was a break in the upper part?
A, There was effecti.v.ely no fence at all. _
Q. ‘What time of year was it?»
- A, In December. | |
Q. Shortly after you turned them in?
"A.  Yes.

Q. How many of your cattle were on his place or

A, They were mixed up on both sides of the fence.
(T—46) Q. What did you do?

A. We left them alone for awhile until he came back
and I got the fence strung across and me and my man sepafated
. those cattle.

Q. ‘Was Mr, Toe Hale around?
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A, He was around part of the timé. He.‘wasn't arduhd
wh>e7n we were building the fence,
Q. Mr. Joseph Frénklin Hale knew about .th,is?'
,A.- Yes,
Q. And did he help identify the cattle?
A. Yes, this was an easy matter becatis_e mine were all
maies and his were all females. |
Q. | Then this was within the first month ofv puttiné‘ the
céttle on there?
A. Yes.
Q. After that did your cattle get over to his land to youf |
khowledge? | |
A.  No, sir, ﬁot to my khoWledgé. They may have and he
may have put them back. There was never any problem.
Q. Mr. Owens questidhed you about whether or not this
130 or 40 acres you plantédf’in corn this first yéar,» whetherv it would
féed those cattle for that‘ length of time. How long have you been in
cattle raising business?
A. Fifty vears.

Q. Fifty years?
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v(T-47) A. f‘orty—five years.
| Q. ‘You are not much older than that?
A. No.
Q. Did you grow up on a farm? '
A. Yes, sir. -
Q. I believe you s‘tated that ybu took some off and éold
some in February? |
A, At the end of February, over a lperiod of a’week, end
of February or first of March. |
| Q. - The cattle at that time had ‘been.on the farm approxi-
mately three months ?b |
| A. er.s.
Q. ‘What sort of crop did you have from that 1970.
_ planting? |
A._ I think that is as good corn as has ever been raised
in l:hi.s county. | |
| v Q How many bushels per acre would you s.ay it made?
A. I would say well o‘ver a hundred.
Q. This was the first year?

A. That's right.
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Q.. Was there any neéd_ for you to suppiy any other feed
to these éatﬂe- dﬁring that three months period?
A, Nd, nothing but salt. These cattle would stanci and
}eat corh all day long and did.
| _ Q And did?
A, And did.
(T-48) . - Q. Th_ey eat it just from the fieldé? |
. : :

Yes.

Q. It had not be-én harvested?

No.

o

O

. How much of your farm were they éllo_Wéd to graze in?

A. " The whole thing. We\ have fenced‘ ou.t on the back about
SO‘a.cres of woods. I ran the fénce straight.' I. wouldléay 250 acres;

Q. You had 1‘40’.acres in corn?

A. 130 acres. |

' Q.  Did you have cattle on these other fwo farms thét

you mentiqned?' | |

A, Yes.

Qf : Whex;e are those farms loca'teci'é

A, Montgomery County ahd another onée in Pulaski County.
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Now, in the plénting of your 1971 crop I believe

you answered to Mr. Owens that when you planted the corn in there

for your 71 crop there were a few hogs and they were removed. Who

removed them?

A,

Q.

Zoo F

0

of June?

A

Mr. Hale{
Mr, Joseph Franklin Hale?
Yes and his children.

When did you plant your first corn that year?

Probably the secvond week in May.

And then you planted some even up the latter part

In June and he says July, may have been. There was

140 acres (T-49) of that corn that' made good corh, was planted before

the middle of June. It was planted during May and the first week in

June.
o,
good corn?

A.

Q.

corn?

This was 140 acres that you previously testified made

Yes.

And I believe you said the other 30 did not make good
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A. No.

Q.  From the time you planted this corn in May and Mr.

. Hale and his family got the hogs out how often were you back there

Aduring that period of time from the first planting to the last of July

when you found the cattle?
A.  Up until the 4th of July, around the 4th, I was there
just about every day.

Q. During that time, up until around the 4th of July,

‘were any of his hogs or cattle in there then?

A. No, sir.

Q. When you fbund the catt‘le in your corn the blatter part
of July vou pfeviously te.stiﬁed ? |

A. Yes.

Q. Wheﬁ did you first become aware of this gate situation?

A. At ‘that time it was July. I went down and talked to |

Mrs. Hale. I came out there and there were a few cows up in my corn. -

. The gate was broken. I went down and talked to her.

Q. Is this the first time you were aware the gate was
broken?

(T-50) A.  Yes, sir.
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Q. And you were ba-ck theré in August, did you loc_jk ét
the gate?

A. Né, ‘what I waé there in Augusbt for was oh the back
of that place where I had built a ’new fence the previéus fall. I
| héd not puf in enough iron posts and I came up from North Carblina
one day and got some vsteel’posts and went back and drove stee‘lv '
vpos.t‘s in between. Ivdon't recall going near the gate. vThere was no
reasvon to. There Wés no c.a.ttle in there at l:hat‘ Eime to my k‘nowledge.
I hauled about. fifty posts in there.‘ |

. Q. In November when you came_back_aftef .}}'ou.r wife ‘had._
:eceived a call,. Wh‘ét was the condition of the gaté at that time.?

A. | i‘he gate was laying back_along a side of the fence
a‘nd vtheré wés a gap about three feet.wi’de out between tﬁe cattle guafd '
‘and the post and ithere were cattle coming and gaoing Wh.ilevI Wés
watching. B

- Q. Gétting béck td questions of Mr. Owens about the
mix-up of the cattle in April. Di‘d I understand you'correctly that‘the
only re;}sori thal; there was a mix-up wés because tﬁe gate Was left
open?

A. That's right.

Q. How long a period of time was it left open?
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| A. Idon't kndw. The gate would be'periodically‘left

opeh as any gate will. The major fe.ncing was not diémpted .»
| Q How many of your cattle were oVer icim his place at
that tiime? |
(T-51) A, Idon't know. I know we drovev some over there to
load them and there was some already thefe .‘ |

Q.v Was some of his laaded from your pen?

A. _ No, thebre wasn't. You céuld drive right back in
_ thefe._ We drove them to the closest loading pen.

Q. Did Mr. Joe Hale_hé_lp with this?

‘A, Yes. |

Q. So he was aware of the mix-up of the cattie in April? |

A, 'That's right. I had no stock there after that.

Q.: Mr. Owens asked you about the catf:le growth during
‘December and vFebruary wflen you took some off t.o sell. First of all,
the ones youitook off in April you did not sell, you took them to other
farms?

A. | Yes.

Q. The ones you had co‘rn fattened, hbw much had they

grown during that time ?
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I would say offhand an"average of probably{ a couple

of hundred pou_nds.

Q.
A,
Q.
A.

many.

‘ bull?

(T-52) A.
Q.
A.

spring of 1971.

Per head?
Yes.
And you sold approximately 100 of them?

Approximately 100. I don't remember exactly how
Did Mr. Hale himself talk to you about keeping this
Yes he did.

Talked to you about keeping the bull?

Yes.

And do you remember when this occurred?

‘T don?t remember. It was during the winter or

This was the first year there?
That's right.
And do you know how much longer it was?

It ‘would have to be between December and April when

I hauled them out because we left the bull deliberately. That is the

only time I had any cattle in there was about five months.
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Q. The only head you left was this bne bull?
A, ‘Right.
Q. And do you know when it was eventually sold?

A, Sometime last winter, _this past fall,
Q. The damage you are claiming in the féll of 1971 andv
spring of 1972 was dohe, according tq‘youf testimony was doné after
late August, 19717

A, -No, _Iv said there were cattle in'there» that Vdid' damage
in July. i‘n laté August there was none in there. ‘.

| Q. V ‘You are not pfepared to esl:imate'the damage ddne in.

]'ul‘y‘?v |

A. Yes, the cattle had gotten'in the corn which was
planted .late and it was destro.y'ed. It was bivt off to the ground.

Q. Were there hogs in there?

A.  Yes.
(T~5'3) : Q " The main damage was done after late August up until
November, 17th? o

A, | Yes.

, Q.. . And there was cattle and ho'gs' bqth in there on

November 17th and you are not prepared to divide the damage between -
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the hogs and cattle?

A.

- No, at that time I don't know how many hogs were

theré, I know the corn was down on the ground and was trampled in

‘th'e mud.

Q.

Dr. Fawcett, I understand that you did not feed your

cattle any supplement?

A.

Q.

o » o ¥

>

used.

ground?

We did feed supvplement.v

Wﬁat sort?

Kansas State, I hauled in rriy Bronc. -

Who did you buy it from?

We made it;

What sort of vitamins and minerals did it have?

Vitamin A and minerals and corn and this is what we
Did you take this out in your Bronco and put it on the

Yes.
Was it loose?
Yes.

What did you haul it in?
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Bags.

What size bags?

They would be maybe 50 to 70 pounds._'
Paper bags? | |

No, sir.

How many dld you say died in 7Q and 717
I lost seven.

Were these large animals? '

- Some large and some small.
* Did you know what killed them?

N‘o R

This is a pretty high ratio of death for livestock,

isn't that a pretty steep rate of death? -

A.

Q.

o o oo P

>

I think it is pretty good if you can keep it under fifty.

How many bulls did you have?

‘I answered that, I don't know.

 You had 222 head, would they be half of them bulls?

Maybe a third.
Large si'zé bulls?

Large and small.

v
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Q. ‘Would you say you had 70 bulls, Would that be fair?
A. Yes. | . |
Q. Di‘dn't you feel that the bulls rhay have trampled that_
fence down so.me between you and Jo?
| A. They Imay_ have. I went back there and‘built thé fence
because (T—‘55) there was no fepce to trample down.
- Q. If you have 70 bulls and some cows across the fence
in.heat-it is impossible to keep them out?
A, Not if you build a fence.
Q. What kind of fence are you gbing to bqild?
A. Forty;eight inch fence with two strands of barbed wife
on top' of it.
Q. It is not a five feet feﬁce?
A. Né, I don't know .of any five feet fence.
Q. You sp.eak éf steel posts. How bften would you put
in woodenposts?
A, On the corners.
Q.. And you put steel posts in bef:ween?_
A. Yes.

Q.  No wooden posts in between?
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A. | Some. I have never hadv a chaﬁce to build a fence
wf;ére you céuld go out and plan it, I have built fences where there
have already been_ fences. The way I built it is the way I usﬁally _
vbuilt it, vput Ia gdod post in the corner, tie onto that and stretch it.
Q. How far would you stretch Without usiﬁg ény
additional post or brace?
A, About 600 féet.
Q. Before you put another brace post in? -
(T-56)  A.  Yes.
Q. And yoﬁ feel that this fence would turn one bull not
speaking of seyenty?v |
A. _ It will turn anythiné in the way of ordinary .animal's._
Q. This fence was not built on the whéle division
- between you and Mr. Hale, just part of the way?
A, That's right, I builf: half of it.
Q. You built half of it and what did Mr. Hale do to the
other half?
A. He did nothing except patch a couple of hole_s, that
was all to my knowledge.i He had fairly decent fences on parf of it.
Where I built was the ‘par'c I éssurﬁed was su.pp‘ovse to be maintained

by my farm and this was what we agreed on and I went in there and
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’there would be strands 6f bax;bed wire grown into trees and the only
way I could build it was to take a chain saw and cu.t'e';/eryfhing
down and set a stob to see where to build that fence. We tied off
| .in the holldw and pulled it. .It was probably 1200 feet and it is
.still good. .- o B
| | Q. You were talking about the wooden posts? How

- often did 9§u put wéoden posts? .

- A, I don't knqw héw far aﬁart, When. you are building
a fence over grOur_ld that is growﬁ up and full of.ruts it is izﬂpossibie
(T-57) to dig for t_he fence posts. | It has proven more Asdund to tie
your wire .off and stretch it tight. | The only thing that makeé a feﬁce :
is how tight you stretch it.

Q. How often did you put the steel posts?

A. About every fourteen feet, something like thét. We
~_would put them Where we coﬁld get them in the ground.

Q.}' Doctor, yoﬁr complaint is based on catvtle coming
through d'own at thv‘er réad, the eésement that gbes through yoﬁr _land
invto Mr. Hale's land? |

A. My complaint‘is the damage that resulted ff‘rom those

cattle coming on my land.
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Q. Where did they come in?
- A. At the cattle guard.
Q.  Where the gate had been?

-A. Where the gate had been.
Q. You yourself never did anything to correct this
situation we are talking about?

A, You mean to fix his fence? Not his fence, the

line fence.

Q. Wh_ere the easement goes through?

A, It is his fence.

Q. You took no steps to repair anything on this line?
A, At that point? -

Q. At any point?

(T-58) I built 2000 feet of new fence,

>

Q.  The length of it?

A. Yes, I built 800 feet down there where the wire w‘as' ;
gone, repaired it. It was the fenée Mr. ﬁéle Wés suppose to maintain.‘
I répaired that, too, before I turned the cattle in. |

Q. So far as the hogs go you never did try to keep them
out?

A. No, that is a hopeless situation, to keep a hog outf
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During the lunch break, out of the presence Qf the reporter,
in charﬁbers, certain motioné wéré made Which were' not shown in the
transcript. Counsel for all parti.es. agreed on the matters herein set
forth, but cbunsel for Appellee filed an objection to making tﬁis
: correction to the transéript because it was not timely made, pursuant
to the ruies of this Court.

1. During the recess fo; lunch noted on pag.e #58 of the
transcript of testimony, while in chambers, and out of the pfesence of
the court reportér, the df"efendant, by counsel_, moved the court to strike
the ev-idence of the blaintiff on the grounds that, by plaintiff‘s own
-evidenée, the line fencerbetween the plaintiff and defendant was not
~a "lawful fence" as defined in Section 8-869 of the Code of Virginia, -
1950; and t_hat the plaintiff had as much obligatibn_ under thé law to ‘
build and maintain a lawful fence as did the defendant and that the -
remedy sét forth under sections 8-887: through 8—889 of the Code of
Virginia, 1950, was a&éilableto the plaintiff and, sincé the o'bligation
for a division fence was mutual between the plaintiff and defendant,
the plaintiff, as a ma_tter.of law, could not recover from the ‘defendant
because no "leéal fence" had’ been constructeci in accordance with these‘

sections of the Virginia Code.
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- Whereupon, _the pla}intiff, by counsel, called the _c:ourl:'s.
attention to Seétibn 8—873:-.‘270f the Code of Virginia, 1950, énd argued .
that sihce bthe gate and cattle guard area of the division feﬁce Wa.s for
the c'onvenier_lce of thé defendant, that the defendant alone .would be
'ré'sponsiblé for the upkeep and maintenance of this area.

After a géneral discussion,’thé trial court ruled that, Since
there was'nof a "lawful" division fence on the line between the_plaintiff
and defendant landownéré, the plaintiff could not recover for aﬁy damé‘ge
dohé by hogs or céttle which céme through, over or under the exis.l:ingvv
fence, since thé blainvtiff was as much responsible for the building
and maint.enanc.e'of..su;;h' a fence as the defendant. The plaintiff, by 
cqunself excepted to this mliné by the court. |

The court further held that in view of this ruling on hié part,

.the counter-claim filed by the defehdant, Hale, must fai‘ll as a matter
of law, to which ruling the counter-claimant, Hale_, by his attorney, .

 A. Dow Owens, duly excepted.
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(T-58)
. By Mr. Nuckolls:
| Q. Dr. Fawcett, .you have testified con;:ernin_g the

fence betwgen you and Mr. Hale's farm and that one 'portivon of it
'had been constructed by yoﬁ, is that co;rect?

A, Yes, éir. ’

Q. What portion of that was cohstmcted by yQu?

One-half.

A,

Q. VBetwéen yc:>u‘and Mr. Hal.e, on which _s_ide?

A. -Wesvt side.

Q " Does all of Mr.Hale's farm lie to the West of you?
Yes, sir. |

P

Q. Did you have ény sort of underé_tanding with Mr Hale
concerning the construction of the rest of the fence? -

A. Yes, sir,' he agreed to it. I_ag'reed to build the back -
héif (T—S9.) of the. .fence, the fence toward the hountain, the} North
part, one-half of it and he was to build the rest of it where his
easement éame thrdugh the property.

Q. Did Mr. Hale do that?

A.  No, sir.
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Q. Do you know whether he is in the process now of
doing that? _ |
o A. Yes.
- Q. From thé area wh}ere you built down to the ea‘s‘ement?
A, Yes, frorfl that area the rest of the way.
Q. There has been some testimoﬁy about HoAgs and you
testified that hogs got in the farm a number of.times?
| A, _Hogs stayed in the farm.
Q. Can you tell the jury through w.hat‘portio'n'of tﬁat .

fence these hogs entered your property?

MR. SADLER: We object to that as being repetitious. He testified

to this this morning.

THE COURT: He did testify this morning they went in ever.y place.

MR. NUCKOLLS: This is the point I don't think is clear..

A‘. I could show on 'the.diagram bette;. ’I“he line fence
runs from the point here to here. Hale's house and farmstead is riéht
here. I built a new fence from here to the center of the line right a
heré in 1970, fence forty inches high with. two strands of Bérbed wire. |

From this point on Mr. Hale was to build which _he never did. As , 7
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-far as this is concerned ﬂiese (T~-60) animéls came through Ehis small
_ area, through the woods. It is woods alo‘ng here.‘
' Q. To your khowledge did any of them enter tﬁrough the

‘area where you had built the fence?

A, I don't think any had been in there. I am talking |
| _about this section. |

Q. From where you built down?

A, | Yes, I.bﬁilt this. Theré are woods on both sides of
this fen;:e. | |

Q. At the back part?

A. Yes,

By Mr, Sadler:
_ Q. Dr. Fawcett,v ydu don't mean thét that fence that yoﬁ
repaired all of it, it is surrounded by mountain land?
A_. Yes, sir. |
Q.  Isn't part of it pasture lancl.'.p
A.. Part of it is pasture land. Iam ta-lking about the
back part where I built. |
. Q. I thought you said there was woodland on both sides
of that fence? | |

A, On the back part.
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Q. bn the front part there is nothing?

A.  That's right.

Q. And the corn is on one side and the éasture on the
other?

(T-61) A,  That's right.

Q. | You said this morning the fence you built Would' not .
furn hogs?

A, I don't think it would.

Q. | Yéu don't know where the hogs came in?

A, Thé trail the flogs made are just like the diagram I
drew. They went doWn through that fence and this place on the
diagram is about accurate give or take a hundred feet one way of the
otherl. |

Q. Mf. Hale didn't tell yoﬁ when he would build this or ‘
repair his one-half of the fence? o

A. No, there waé no set"tirr.le on it. He told me sevefal
times he was goingv to repai'r it. One was when I got thé machine to
drivé the posts in the ground and several times he wa sv going to rep_air'

it.
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(T-61) KENNETH FARMER

MR, NUCKQLLS: Your Honor, I want to question this withess
just to the point which has been raised in conference and then have
‘this witness back on later.

- THE COURT: You may reserve the right to recall him.

(1-62)

.By Mr. Nuckolls:

) Q. What is your full name?
A. Kenneth Gra.yson Parmer‘.
Q. | ‘Where do you live, sir?

A, Dubiin.

Q. And what is your business?

A.‘ Farmer,

Q. Do Ayou have occasion to buy crops?

A, Yes, sir. |

Q. Have you ever purchased.from Dr. Biake Fawcett?
A, Yes, sir.

Q. Are you familiar with his farm in the Back Creek

section?

A. ' Yes, I have been over there a few times.
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Q. How many times?
A. I would be afraid to say. I have been ovér there
a lot of times.
Q. As much as fifty times, twenty-five times?
A. Twenty—‘ﬁve at least. -
Q-. ~ In November of last yéar d1d yéu have‘ occasidn to
"go to the farm at the request of Dr. Pawéett’é |
| A. Yes, sir.
'Q. Were you previously. famili.ar with the fact .that hé
had a crop Ehere on the farm?
A, Yes, sir.

(T—63) Q. What kind of crop was it?

A. Corn crop.

Q; _ Ovef how large an area would yog‘ estimate?
AA. Over 100 acres of it4, 175.

Q. 1787? |

A. I would say aboutA175.

Q. Had you seen it during the growing seéson?
A. Yes, sir.
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Q. How had it matured? |
A. It had matured good.
Q. In November did you have océasién to go there at
- Dr. Fawcett's request? | |

A, Yes, sir.

Q. And what did ?ou observe of the crop ét thét time?

A, Well, we got over thére, the cattle was in there_- |
and they had just about torn it all down. Most of it was laying lcl)n
‘l:he ground, lof of it eat, lot wasn't eat, stalks’ stancv:lingvar'oﬁnd
here a.nd there.

Q. Mr, Farmer, were you aware that there had been
some hogs in there? .

A, | There were hogs and cattle in there?

Q. Mr. Farmer, can you state to the j'ury approximately |
in ybur opinion what percentage—-—

(T-64)

OBJECTION BY MR, SADLER: If it please the Court ,‘.he is not allowed
to give his opinion unless he is qualified as an expert.

MR. NUCKOLLS: . He is é farme:. How long have you been farming?

A.  All my life.
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Have you bought and sold corn?
Yes.

Have you grown corn?

‘Yes.v

Mr. Farmer, in your op{nion what amount of the

damage which you saw to that crop had been done by the cattle in

that field, in those fields?

A.

The cattle had knocked most of the corn down. I

would say 80 or 90 percent of it. The hogs had plenty to' eat on |

the ground.
Q.
by the cattle?
| A.
Q.
A.
Q.
and hog_s on it?
| A,
or five times.

Q.

You say 80 or 90 percent had been knocked down
Yes, the hogs will clean up what is on the ground.
Did you walk around this entire farm?

Yes, sir.

Did you go through the entire area that had cattle

I walked around and I walked crosswise about four

And you state in your opinion 80 to 90 percent of the

damage was done by cattle?
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A. Yes, knocked down and-eat and laying on the '
ground.
(T-65) Q. Once it is knocked dov;n is it of any value to the.
farmer?

A, He would have to put some hogs in there to eait it .
or pié:k it by hand. | |

Q. Is it economicélly feasible to pick it up by har‘ld?.

A. No. | |

By Mr. Sadler:

Q. Raise a.lot of pork would it?-

A, Yes.

Q. Ydu put hogs in there and pork is just as marketable
as shelled corn? |

A.  If you have the hogs.‘

Q. You can sell the pigs asquickly‘ as é bushel of corn? -

A. 'Sometim_es they sell good and sométirﬁes they don't.

Q. I take it is your testimony that hogs vturned into a
cornfield will hog corn down if it is not already on'the grouﬁd?

A. If it is _sténding up they will knock it down."
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Q. In this field of corn if hogs were ivn.there firSf is
it fair to .say thaf the hogs knocked Iit down?
A, They didn't knock all this down.
Q. How do you know how much they knocked down?

A. I don't know. '

By Mr. Nuckolls.:,
h - Q. You sfated that the hogs Wcﬁu_ldrknock some c.)va the
corn down ?
A. Yes, if it is necessary.
(T-66) ‘ Q. S(ou saw the extenf of what was knocked down and
I believe there are pictures of it here. If hogs had gone into these.
fields would they have to the extent thaf you saw hogs in there wéuld'

they have knocked enough of that down ' so that it would be impossible

" to harvest it?

MR, SADLER: That depends on how long the hogs had been in there.
THE COURT: He has already said he wasn't there and he couldn't ‘say |
how much the corn was knocked down by the hogs.

MR. NUCKOLLS: As I understood his first answer was the.y would

knock some of it doWn. I want to find out what he is speaking of when

£~
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he says some of it. I wént fo know if it would be impossiblé for
him to harvest.it if hogs had been in there.
THE COURT;’ State yoﬁr qﬁestioh.

Q. Mr. Farmer, if hogs had been in there from the .
time this corn matured and grew up and had beén in there the whole‘
time from what you saw there would they have knocked déwn an
amount which would have made it impossible for you to have hérvested _
o 'thé corn that was remaining?

A, Idon't think so.

Q. This is your opinion and you havé been farming
fqr fifty yvears?

A, More than that.

Q. How much of that corn would have been left there if
there had just been hogs in th.eré in your opinion?

» A There would have been a lot because as much as there
was (T-67) they wouldn't have khbcked that much.

Q. Would 25, 75, 50 percent have been lef;?

A, Seventy~five percent would have been leff.-

By Mr. Sadler:

Q. Mr. Farmer, would that depend on how many hogs
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w»ebre in there?
A. Yes.
Q. How many hogs were in there?
A. I didn'f see but about forty.-

Q. You don't know how many hogs had been in that field

that fall or how long?

A, No, sir.

Q. You don't know how much of that corn wés I;nocked ‘
down by hogs and how much by cattle?

A, There was plenty on the ground. I know the nature

of a hog.

Q. You don't know the number of hogs that had beeh

in there that fall?

A. No.

(T-72)

MR. NUCKOLLS: I have some other witnesses concerning the point

which has been raised. We would like for it to be ruled on. .

(The jury was sent to its room and the following motion was made.)
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| MR. SADLER: If it please the Court, the position of the defendant
.and cross~complainant is that under the law the particular duty_v
of Dr.. FéwCetl: and Mr. Hale on the division fence is undisputed
by the evidence of the plaintiff that there was not a lawful fence
‘between them as far as turning hogs goes. Dr. Fawcett said the
fence he built Would not turn hdgs. There is testimony there‘vx;ere
_hogs in there all the time. There were hogs on Novémber 17th as
well as. other times. There has been no evidence here a.s.'to how
much corn. hogs des.trfoyed and how much cattle destfoyed. .Dr.
Fawcett said hogs will tear ciown corn quicker tﬁan clattle. will,

Mr. Kent Farmer admitted that he didn't know how &any hogs had
been in there but‘t‘he'y would take corn down the same as c_attle.
The burden is on thve plaintiff, Dr. Fawcett, to show what part of
damages was done by cattlé.. "I believe the Court héé rﬁled t_hat Mr. -
- Hale was responsible (T-73) for mainL{enance of the gate and cattle ‘
guard. It is not his responsibility anymore than Dr."Fawcett's
about l:_he hogs. For the plaintiff to prevail he must sHQW .tha.t he
was damaged by cattle and separaté this damage from hogs. T_he.

jury can't speculate on the damages.
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THE COURT: What ‘is your position with reference to the

counter-claim?

- MR, SADLER: As I understand the basis of the counter—claim Dr.
'Fawcett’s cattle came across the fence at several points. He had
bulls in there that tore the fence down.

THE CQURT: It is your position it is not a lawful fence?

MR. SADLER: Yes, sir.

MR. OWENS: If the Court sustains '-the position that Mr, Sédler
takes about the relative obligations of the division fence that in

| this instance that the counter-claim would fail, too, and YI feél E ’
the position is correct. I think that the fence that v'vasvmade ahd
fixed was not a lawful fence. I don't vthink lthere is any question
abouf it. | I think the cbunter—claim would fail, |

MR. NUCKOQLLS: I recognize the purpose of a lawful fence but I

would like to call the Court's attention to the agreement which was
testified to between Mr. Hale a:nd Dr. Fawcett. .The area that was

" to be built by Mr. Hale was never built, never_completed and thié is
Whére his hogs éame through. | It is our contention that if he had built

the lawful fence which he was (T-74) suppose to have built the hogs
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Would not have come through. The testimony has been and I didn't
question other witnesses but we have other Witnesses that wbﬁid
testify that‘.al‘l the hog traiis came' right through the area that Mr. -
‘Hale had obligation to build and if he_had built é lawf_ul fence |
his hogs would nét have come through there. '
, THE COURTf There is no such thing as half a lawful fence. You
have to have a whqlé lawful fence.

-~

. MR. NUCKOLLS: If there is a lawful fence, what if Dr. Fawcett

had bgilt a lawful fence all the way down to the Qate érea. Would
that have been a lawful fence?

THE COURT: Not until he takes down the division fence and the
étatutes provide .thét if the advjoining~land.owner doésn’t buildv his |
half it is incumbent on the other lando.wner to build it and than file
‘a claim for the o;her one-half.

"MR. NUCKOLLS:That is tme-, He can build it himself and require the

other landowner to build it, but there can be two secti.ons of fence
along one strip. There is no questioh in my m‘ind‘. It is qui'tev

" conceivable that if there is a fence here and if you build down to
here a fence which meets the specifications in the code that section

is a lawful fencé. (Indicating on daigram) This is the area in here
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where thé hogs came in. .If Mr. Hale was to build that into a lawful
fence and did not then he failed.
The second point which I think meets the éecond 'qu'estio‘n

(T-75) which Mr. Sadler raised that there is no way to tell what damage
was dohe'by Which set of livestock. This witness testifiéd that in
. his opinion if hogs had been in there all that time approximately 75% -
of it ¢oulfi_' be harvésted. He said 80 to 90% of the démage wlas done
by the cattle., He did say that hogs W0u1d knock it dowﬁ but if they
| had beén in there there would have been 75% standing. That woﬁld |
have_been a harvestable crop and Dr. Fawc.ettvcould have kept his '
loss down to oné"fourth of what he suffered. We féel_ thaf_ we have
shown what portion of the damage was done b.y anir'nal,é that came
through the gap here. This does not.have énything to do with tﬁose,
even if you say that .Dr. Fawcett‘was' suppose to have buil_d this fence .
here. We have shown what portion of thé dafnage was sustained
because of cattle that came throuéh ’an area that Df. Fawcett h.ad' no
reéponsibility for so even if the Cqurt mles that Dr. Fawcett had the
~ obligation 'té see that there was a lawful fence on the way déwru This
is. the area that .Mr.‘Hale had responsibility to build.

. It is true the jury can't spéculate; The plaintiff doesn't

‘have to prove the exact amount. One of the standard instructions
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of .the court on damages is that it is not. up tb the plaintiff to prove
the exact amdunt. He does not havé to prove the amount with
mathematical precision but only has to produce évidence of suffi‘cievnt
fact and Acircufnstances to presént an approximate estimate théreof. “We
submit tha;.we have done that by the te#timony of Mr. Farmer wﬁich

was approximately 75%.

THE COURT_: There is no doubt in my mind it is incumbbent on each
adjoining landowner if he wants to assert a claim again.st the other .
to build a lawful fence the entire léngth of the sectioﬁ and if he
doesnv't he is jusi out of court so far as the law and I:understand

that to be the law. I am in no trouble at all in miing that ther.e‘ be

no recovery for damage done by the hogs. I am bothered somewhat
about segregating_l;he cattle damage from hog damaée. We have s.om‘e
~evidence from the witness, Farmer, on that, it is undivided. Mr.
-Farmer admitted frequentl'y that he really couldn't say. He would

have guessed at 75%. I shall for the time being overrule the motion.

MR, SADLER: We except to the ruling of the_'Court. _
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The parties agreed that the. folloWing should ha\-(e been é
part of the transcript, but thé Appellée, by counsel,.. made the same
objection to this porition because of the timely compliance_ with the
rules of this Court in amending the .transcript to show this omission
frorﬁ the transcribt:

On page #76 of the transcript of thé testimon_y,' the
plaintiff, by coun‘sel, objécted and exqebted to the courf’s ruling
thaf the plaintiff had not complied with the law-as to‘ lav-vfull : |
division fences by constructing the new line ferce for the}distlance
he did; that since the defendant failed Ito cohstruct hié one-half
of the fe.nce, he was responsible‘fbr all the animals .passivng throug‘h

or over this one-half.
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(T-77) JAMES COLLIER

Q.

A.

Q.

section? .

>

> 0 P O P O

O

AI
pay too much

Q.

>0

Do you know Dr. Fawcett?
Yes, sir.

Are you familiar with his farm in the Back Creek

I have hunted some up there. 4

- ‘When is the last time you hunted up there?

‘I hunted yesterday.

Last fall did you hunt there?

<. Yes.

Wﬁat time of the year?

Latter part of Oct(')}.o.erT

At that time Wés there any crdb Qn'the land?

Yes. |

What ;(vas it?

Corn.

What was the condition of it at thé time you'- saw it?

There was some cattle and hogs in there. I didn't

attention to it.

There were some cattle and hogs in there the latter -



part of October?

A. Yes, sir.

_(T--79) JOHN UNDERWOOD

* * *

Q. Do you raise crops?
| A». Yes. |
Q. Do -you raise corn?
A, Yes.
(T-80) Q. How long have you been raivsing corn?
A. Ever since I have been in the dairy business, .2.0

o or 25 years.
Q. Mr. Underwood, have YOu had occasion to go on thé }
: farrﬁ owned by Dr.. Fawcett? | |

A, Yes, I go back there a good bit.

Q. For wﬁat purpose?

A, I have some grain stored back vtﬁere and I go about .
once a week to get it to grind it andi I had machinery back there.

Q. You stored grain and machinery on the farm?

A, Yes.
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Q. Does this continue all the year around? :

A. No, I haven'tbbeen back there for the last twelﬁze
months.

Q. | Did.yo‘u h'ave occasic‘)r.l to go thére last fall?

A, Yes, sir; |

Q. And how often did you‘go there tvhe‘n?

A - Once a week or once every two weeks.

.Q." ‘What pa;t of the fall weré you ip there?

A; All summer and all winter, I go around thev y.ear. A
Q. Did you observe any crops on the fa_rm last year?' 4.
A. - Yes,

Q. What sort of crop was it?

A. Corn cfop.

® v* *

(T-81)

Q. | W'hile yoﬁ were there did you have occasion‘-to
obéerve any livestock in the corn?
A. Yes,> cows and hogs. .
Q. v Ho‘& many cows would you say?

A, I didn't check them or nothing like that.
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Q. Before we leave the corn ;tself what is the éverage -
cost of planting an acre of corn?

(T—82) A. If ybu do it the Way'they are doing it now runs
around $40 ér $45.

Q. Per acre?

A, Yes, sir.

- Q. This livestock that you»saw in;ther,e, could~yoi1 tell

wﬁére the livestock had come from? -

A it was coming through on the side there at the cattle
guard. |

Q. Could you see any evidence?

A. You could see where the cows had come through there.
I didﬁ’t see any of them come through. |

Q. At -A that point whose vfarm aajoins it?

Mr. Hale's.

A,
Q. Who else adjoins this farm?
A, Mr. Hall, Mr. Sparks.

Q. Courtland Sparks?

A. Yes, sir. |

Q. Chester Hall?
A

Yes.
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Q. Aré you familiar with .the fehces on thevfarm'
between tHose two gentlemen? |

A. Yes.

Q. Are they the type that would turn cattle?

A. Pretty good fgnces, yes, sir.

Q. Have you ever. seen any cattle coming from either
one of those farm into this one? |

A; " No, éir. }

Q. This area where you said you could see evidence that
-caftle (T—83) had >come thfough, whefe does this road lead to? |

A. Coming off't.he main highway, sebo ndary road and .
goes to Mr.' Hale' s farm. |

Q. ¢« Does it go to any other farm?

A. . No.
Q. Mr. Hale's farm is the last one?
" A, Yeé. | |
Q. Was there a gaté there that you recall?
A. I don't know. |

Q. Where was the cattle guard ? .
A

Just across the road there where goes to his farm.
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Whereiin relation to this was the evidence of where

the cattle came through?

A.

Q

lA.

_Q.

On the side of it.

How wide an area?

Not too large an area, about three feet I would say. |

- Could you tell appro.ximatelly how many head'of cattle

were in there when you saw them?

A,
to ‘me.' o

Q.

A.
(T-86)

By Mr. Sadler:
: Q.

cattle guard?

No, I didn't check them that close, it was ndthing' i

- Was there more than one or two?.

- Yes.!

You say you noticed cattle had come through at the -

Yes, I went to turn around.
Couldn't you turn at the barn?

I could have but I just went that way.

* * %
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(T- 87 - : ' * ok *
Q. You told Mr. NuCkol_ls that he ha_d:‘pretty good corn
as it came along; What did you méan?
"A.  The cattle had worked on it. 1If the corn had been |

left alone.

Ee

Did the cattle have anything to do with it maturing?

>

Oh, sure.
Q. W'hat‘ about hogs? What do they do to corn?
A

I haven't had too much experience with hogs.

'.O .

Never hogged a field of corn down?
A. No. | |
* * *
(1-90) | | x ok

Q. Did you evér notice any livestock on Jo Hale's férm?

A. I didn't pay any. attention.

Q. You »sa'y .you go to the gate and turn, there is a tufning
area around the old house and barn? |

A. Yes, but sometimes you go back there and V'go on the

- .main highway.
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Q. | You pass the house énd Qld barn before you gef to
Jo's cattle guard? |

A, Yes.

Q. | Why wouldn't you pﬁll ub in that area and turn?

A. You can just back in there and turn.

Q. Isn't there a much larger area at the houée to d‘o that ?

A. | I wouldn's say that.:

* * *

(T-90) KENNETH FARMER

© By Mr. Nuckolls:
Q. You have been previously sworn? '

A. Yes;

MR. NUCKOLLS: I would like to ask yoﬁ all to béar with fr_)e. I
am nof sure which areas I have covéred. |
| Q. I believe you testified that vyou have farmed all your
life?
A.' Yes.
Q. You have bought and sold corn?

A. Yes.
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(T-91)

Q. Mr. Farmer, how often did you go out to Dr. Pawcett's.
farm? | '

A. vWe hat_lled several loads of cofn, picked it an'dv hauled
it‘ou.t from there.v We haﬁled three loads to Dry Valley for him, picked
seven loads énd put in his.house. | | |

Q. This was the first year he had it?

A.  Yes, I would say in a month's time or six ';/vee'ks time,
the boys wasn't working. We just picked when we wés loose.

Q. V‘Invthe year in qﬁéstion, 1971, this paét year, I |

believe you testified that you went out there at his request in

November?
A. Yes.
Q. AHad you been in there that sﬁmmer any?A
| A. = Yes, different times.
Q. You had been iﬁ tlﬁet;e that summer?
 Yes.

®

Q. Had you gone about the crops any at.all?
A. Hadn't been over too much of the .crop land, some

- maybe around the barn_énd on the lower side.
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Q.  What was the quality of what ‘you observed when
you were there?
A, Around the barn and house there Wasn't th much
corn, it was thin. Over on the righvt side there.w"as a good crop,

over a hundred acres of it.
(T-92)

Q. Were you by any chance with the doctor whé_h hé
took these pictures? |

A No, sir.

Q. (Showing piqtures to witness) Can yoﬁ récognize
these areas, is that Dr. Fawcett's farm?

A, That looks like it to me, pért of 1t

* % % |

Q. You had been in there the previous yeér,‘ had you nét,
before he turned his cattle in?

A.  Yes, sir.

Q. What was the difference between the previoﬁs year and
this year?

A. It was an extra good crop in 70. We picked sorhe of



it by hand.
Q. 'Did you go there for the purpose of examining the
- growth of the crop? |
(T-93) A. Doctor came and got me to hglp look it over. Wé
went aroun.c'i it and crésswise.
Q. Were you there to determine whether or not anything
could be harvested?
A. Yes, rﬁore or less. -
Q. If 1t had bee:nvyou were the 'person. to harveét it?
A. Yes, thereA wbasn't enough standing to do anything
with. |
" Q. Not enough standing to do anything with?
A. No, some places a few stalks standing.
Q. (Showing.pictur.e to witness) Can’y.ou identify that,
is that typical'éf the fields?
| R A, Yes, sir, looks‘just like some of them.
Q. You are telling thé members of the jury and the Couri:
. tha& what was there in Novembef, this past No'vember, was not
hérvestable? |

A. No, I don't think so.
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Q. And you have been buying corn and harvesting it for
a good many years? -
A.- | Yes, sir.
QA. | Mr; Farmer, are you familiar with the I_roadway going
through a s_mali portion. of Dr.v Pav‘vcett'é farm? | |
A, Yes, sir; I have been over it several times.
Q. Tﬁis roadl leads to Mr. Jo Hale's?
A, Yes, I have been over to his house several.times.
Q. In November of last year did you go to the area whe_ré
this ('f—94) cattle guard is .and where this gap is'going to Io;s house? :
A, Yes, sir.
Q. Could you tell from what you could see there where |
any livestock had crossed over?
| A. A little area there three or four feet wide, worn out
slick. | | |

Q. Where was it in relation to the cattle guard?

>

Right beside the cattle guard.
| Q. .Was there a gate there?
A. I didn't see a gate. -
Q. Are you fan‘xiliar‘ with the hogs in there?
A. Yes,. I saw hogs in there and cattle.
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Q. Could you tell from whét you. could éee there wher’e v’
the hogs had entered the property?

A. I Would "say they were going baékwards and forwards
at the cattle guard.

MR, SADLER: That is speculative.

Q. Could you see any paths -where hogs had used in
there and where cattle had used?
7 A. No, it was all worn down slick.

Q. Did you go looking for hog paths?

A, "No, sir.
Q. Are you familiar with hogs?"
A. . Raised them all my life.

Q. Is there a fence that can be built that will turﬁ hods?' |
A.. lf you ring that hog .you can. If yéu don't ring Him I
'doﬁ't believe you can.
(T-95) Q. You might have some gentlemen including me not sure
of what you are speaking of, what do you mean?
A, Put about six ririvgs in the nose and I believe they will
étay in"}thé field.

Q. You say you have raised them all your life?



A, | 'Ydu get one rogvuish.he is hérd to turn. |

Q. Do you know whéther, you said there ‘is‘ no fence, Wou}d
a é‘olid fence turn them? |

A. I guess it would but you take a hog that is rougish.he |
is mightvy hard to turn. If you ring him you can tufn him.

Q. | Let me ask you.this., would é fence built in this manner

turn a hog, built of barbed wire? :

OBJECTION BY MR, SADLER: If it please the Court, T don't think that is
up to the witness to say that. This is a legal matter. The law itself
says that will turn, cattle, hogs, etc.

THE COURT: 1I believe there is a phrase that says which is capable of

_turning cattle, does it mention hogs?

MR. SADLER: It says animals defined by section, etc.
THE COURT: I am going to sustain the obje'ction»‘. I don't think it is up

to the witness to say that a fence defined by statute will turn livestock.

MR, NUCKOLLS: We would like to except to the Court;s ruling and note
that in excepting that a fence as described in the Code Section 8-869
would not turn a hog. This is what we aver and this is the basis of

our éxception to the Court's ruling.

 THE COURT: If every lawful fence would turn every animal we (T-9 6)

would never have a law suit such as this. You have got. to have a lawful
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fence and some animal get through it.

MR. NUCKOLLS: As the Court is aware there aren't a'ny' cases reported

in Virginia.

‘ (Tf98)

Q. You talked about ringing a hog. .You put a ring in a
} hog's (T-99) nosé so it won't root under the fence?

A.  Yes.

Q. | You didn't see any rooted up places along this fence
we are talking‘about, never lboked for them ? ‘ |

A. | No, but I will tell you Whét I did do, I went a:ound.
that fence. | | |

By Mr. Owens:

Q. .Inthe fall of 70 and spring of 71 did you see any
indications that this fence had been ridden down between Fawcett's
and Hale's?

A, None on the upper part where the new fence was built.

o

Any part of it?

>

I can't recall.
- Q. Can you recall that fence?
A

I went around that fence.
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Q. The back part?
A. The whole thing from the cattle guard plum around the -
road. |

Q.. In goihg around it, the division between thé two farms,
you were goiné over the o_ld' fence as well 'as_ the fénce that Dr. Fawcett -
had built? |

A, Yes.

Q. Was there any evidence that e-itAher the old' part or the._ '
new part of thét fence had been ridden down?

A. I didn't see any.
(T—1v00) Q.  On the old or the new?

A. I didn't see any. I was foiiowing the new fence.‘

Q. Why didn't you follow the old feﬂce?

A. I started at the cattle gﬁard and went ton ‘f:he mountain. v,

Q.. When you start at thé cattle guard you go by 2000 feet
of the new fence. ‘Was any riddén down? |

A; No.

| Q You‘ remember the néw pért of the fence, none was

riddeh down?

~A. "~ TIdidn't see any.
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Q. You aon't know about the.old part?

A, "No. |

Q. You have told us about how hard it is to keep a hog
across a fence? |

A. Yes.

Q. Wouldn't it be equally aé hard to keepia.bull across
the fence if the. cows across the fence are in heat? | |

A.\ It is hard to.

Q. What about seventy-five bulls.?A

A. One is as mean as seventy—five;,

Q. Was there any part of this fence, old or new, that
waé sufficient to hold a bu.ll back if he Wanted to.get out?.

A. Sir? |

Q. I asked 1f there was any part of this fence godd enough.
to hold a bull back?
i(T—lOl) A, The old wasn't, the new woﬁld.

Q. Yoﬁ stfetch a fence 600 feet without a brace én.d it will.
'. keep a bull back? |
A. We use wooden posts and put them fourteen feet apart.
Q. And if you stretch a fence six hundred feet it‘ would keep

a bull back?
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A. If you had a trée; |

Q. That is giving it a bréce?

A . Giving it a little helb.

Q. Do you remémber id_thg fall of 70 or spring of 71 any
cows being over on Jo's land that belonged i:o Blake Fawcett, the first
year that Pachtt was there, that whole year, the fall or spring?

A, I belieye they called me one time ah-d Ra?mond Carter
came and wé got three or four off.

Q. It was the' same year that Dr. Fawcett f'l'éd cattle
there?

A. There wa-s_ two or three over there and we Went_ and got
them one Sunda.y.A'

| Q. Where were they that Sunday?
A. ‘At the barn.
Q. Was it bulls of steers?
- A. I don't remember.
Q. Where did they get through?
A, | Idon't 'know. We juonaCied them and took themAback.v

(T-102)

o

Did you pick up this fina‘l bull up at Gedrge Farmer's?

>

No. '

©

Did you know that some bulls and livestock of Dr. Fawcett
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went through the Hall farm to the old Sumner farm?

AO

Q.

No.

Do you remembe_r Jo Hale hauling that seventy or

eighty livestock of Dr. Fawcett's away from his farm ?

A

. Q.

No.

You do know you went and got two or three head of

livestock either steers or bulls off of his place?

A.

Q.

>

o ® o » o »

s

Yes, he called me and we Went‘ 4andv'got_ tﬁem..
Were there other heads of livestock there?

Yes.

Jo called you to come and get two dr three head?
Yes.

Who called you?

Either Jo bor his wife.

Dr. Fawcett didn't call you?

No.

Why would they call you?

They couldn't get hold of Dr. Fawcett and they knew

You livé how far from this farm?
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(T-103) Q.
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Ten or twelve miles,

That is the only time you remember but in any event

you were called to get two or three out?

A.

Yes.

By Mr. Nuckolls:

Q.

- Mr. Farmer, when you went and removed these cattle .

that Joe or his wife called you about did you remove all of them or leave

one of them there?

A.

o

o » o P

> o 2 O F

©

We left one red bull.
Why did ybu leave it?
By request.

By ;‘equest of who?

Either Joe or his daddy.

Somebody on the Hale farm?

Said Doctor said they could kéep'him. :

You left one red bull?

Yes.
You removed all the rest Joe said was on his land?
Yes.

And these you could remo've in a pickup truck?
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A, Yes.
Q. Did you see where any of these _1iv.eslﬁock had been
in his crop ‘lanvd? |
A, No, they were in the pasture land.

By I\/Ir'. Sadler:

Q. Isn't it a fact that you couldn't catch this bull that
was left? | |
. A No.
(T—104) Q. Whal; kind of bull was it?

A, - Hereford.

Q. What size?
A, Eic_;,rht hundred pounds.
Q. What quélity?
A. _Good quality. ’

Q.  Good Hereford bull?
A

. Yes.

MR, NUCKOLLS: The Plaintiff rests.

MOTION BY MR. SADLER: If it please the Court, we wish to renew our ,'
motion to strike the evidence of the plaintiff on the ground that the
Court has already heard and the Court has ruled that as a matter of

law that Mr. Hale is not liable for damages done by hogs but ’t-hat he
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'fnight be for cattle. We submit to the Court that it is impos.sible to
separate the damage in this case.. It is true that the law sa?s you
do.n‘t have to prove to mathematical certainty but you héve to produce
enoucjh evidence for the jury to go on to arrive at a probable estimaté.
I don't believe they co‘uld arrive él: a probable estimate. The léw 'say'-s :

that unless the plaintiff can do this he is not entitled to recover.

THE COURT: Mr. Farmer's testimony on this, and the jury has heard
"him testify, that in his opinion seventy-five pércenti'o’_f‘the damage was

cauSevd by cattle. I shall overrule your motion.

MR. éADLER: We except to the ruling of the C-ourt.
THE COURT: (To the jury) The coﬁrt has ruled tﬁere' is not a lawfui
fence all the way dbwn that line, maybe half the way. (T-105) r‘J.’he-re
can be no recovery for d.amage_s'.caused by cattle that céme thfough
. that fence. The only thing is damage, if any,’éaﬁsed by the Hvale
“cattle to the Favv;cett property that went through the gatéway.v
(T-105) MRS, HAROLD PARKS |
- * * *
Q.  Did you Work in the office for Dr. Tarisidis whv.en.

Dr. Fawcett was there?
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Q. Were you 6n the payroll of Dr. Fawc;ett at that
time or both of them?

A. _ Both of them.

Q. Mrs. Parksv, do you know. Jo Hale and his wife?

A. Yes, sir. | |
" (T-106) Q.  During the late summer or fall of 1970 and the
spring of 1971 do you recall whether Mr. Halé ever came tov Dr
' Pawce.tl:'.s office asking for Dr. Fawqétt? ' .

A. Yes, sir, he did.

VQ. Did he ever call there and a_sk,to Asp_eak to Dr. .
.Fawcétt?

A. Yes, he called. |

Q. Did he relate to.y.ou as én emp_loyee of Dr Fawcett

what the nature of his visit or call was?

* * %
Q. Were those calls in connection with Dr. Fawcett's
farm?

A. Yes.

THE COURT: Let me ask you this, did I understand that he was
complaini'ng about livestock being on his property or vsomething like that?

A, Yes, sir.
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THE COURT: I will allow you to go that far and no further. That
~does constitute hearséy. It is not the‘ truth or véracity of the
| étate_ment but. the fact that the statement IV\vfas made. I Wili allow
you to méke the statement you justv made to me. |
(i‘-107) Q. How many times approximately did Mr.. Héle come
by the office to see Dr. Fawcett in this period?

A, I don't know ‘how- many times, it would be a guess,
two or three times at leaét.

Q. How many times did he telephone or his wife telephone?

A, | I don't know how many times, he did call several
btimes._ _ |

Q. Did you relay these'méssages to Dr. Fawcett?

A. I told him Joe had called and wénted him tb call back.
Q. " You told him the nature of the cémplaint?

A, Yes.

Q. You don't know whether he called him back or not?
“A.  No.

By Mr. Nuckolls: .

Q. You are still working for Dr. Tarisidi_s?

A, Yes.
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.Q.. How long did you work for the fwo of them?
A, Dr. Tarisidis came in. 1367 and I Worked for them
from then on until »May‘ of 71 When‘ Dr. Fawcett le:ft.
Q. Yoﬁ came to work when Dr. PaWCett did?
A. I had originally worked fér Dr. Tarisidis.
Q. This was the.spring of 1971 when Joe came by and
called several times?. |
A.  That is when he came by and cvallledv.
(I-112)  GEORGE FARMER
Q. - You are a farmer?
A, Yes.
Q.  How many farms do you own?
A. Two.
Q. Is one of those farms in the Back _Creek section 6f the
- county?
| A. Yes.
Q. Who does it join?
A, Joe Hale.
Qf You do not join -Dr. Fawcett? :

A. No, sir.
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o

A.

Q.

App. '_1'2'1_..-': '
Mr. Farmer, have you raised hogs?
Yes, we raise hogs,
Also raise cattle?
Yes.
GrowAcorn?'
Yes.

Can you tell the jury generally what happens to a -

cornfield when you put hogs in it?

Q.

Tear it up.
In what way?
Knock it down.

The hogs when they knock corn down, do they eat

all the corn they knock down?

(T-113) Q.

‘Usually just take a bite or two off an ear and move on.
What about cattle when they get in'?
Cattle will tear it down some. They eat off the stalk.

Are you saying, you are experienced as a farmer,

that hogs will tear down corn? -

A.

Q.

Yes.

. In a large field and the same number of hogs and

cattle in it, is it your testimony that hogs will tear down more corn

L



than cattle?

A.

Q.
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They will tear down more stalks.

Can you go into a field and see corn down, the

- stalks down and there are hogs and cattle both in there, is there any.

way you can tell whether the hogs or whether thé cattle tore the

corn down?
A,

ate pért of it.
Q.
A.

Q.

I don't think you could unless you can tell the hogs

If they were in there together?
'Idon't think so.

Back in 1970, the fall and winter of 1971 do yo{.l recall

when Dr. Fawcett put a lot of bulls in there?-

A.
at.

Q.

A
" go over there.
Q.

place?

We can't see Dr. Fawcell's p'lace from where we are

" Are you aware he put some cattle in there?

He put some cattle but I never did see them. I didn't
On any occasion did any of these cattle reach your

A couple got in, a couple of bulls got in.

* % %
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0.
‘A,

Q.
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* * *

The bulls got in between you and Joe Hale?

Yes.

They were bound to have come off of Joe's place,

_ they couldn't gét off of Dr. Fawcett's place directly on to you?

Q.
Mr. Farmer?

A.

A.

No, we don't join.
Is there a fence between you and Joe?
Yes.

Did you have trouble getting these off your place,.

No, I think we put. one back or hauled him back.
To Dr. Fawcett's place?

Yés; the other one Arnold Hedge picked him up. |
You penned him up? | |

Yes and Arnold Hedge I think he called Joe and I

don't know who called Dr. Pawce_tt.

Q.

A.

Q.

And the Hedge boy picked him up?
Yes,

Assuming that these cattle came from Dr. Fawcett's

- place to get where they were on your farm how many fences would they

have to come through or across or over? .
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A, I guess abOut. two.
. {T-115) Q How large bulls were they?
| A. . The iast one that Arnold picked up would weigh ‘ '
eight br nine hundred pounds. The other one _five or six huna:ed. |
' Q.. How long did they si:ay? |

A. | They was in there and oui:. The one they tdok b_ack,
" he come back. The other one we might have pﬁt through.the fence
on Joe.

Q. Thisis the one that Arnold Hedge finally ha'uled
away? | |

A. Yes.

Q. Did you ever notice any Holstein éows or bulls, Joe's
cattle in the field? |

A. I never paid no attention. '

Q.  You couldﬁ't say ohe way or the other?

A. No. |
By Mr. Nuckolls:

Q. Mr. Farmer, you say y"ou couldn't see Dr. Fawcett's
farm frdfn your place? | | |

A. No.
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I gather from that you don't know where any cattle

or bulls came from that belonged to him, whether they came through

the Hale-Fawcett fence?

A.

I don't know.

Q. How many of his bulls, you say two?

A. Two. |

Q.  Got onto your farm and one was five hundred and one
about nine hundred pounds? , ' -

A.- Yes.
(T-116) Q. And you put one back on Joe and one Mr. Hedge got?

A, We hauled one back over to Doc's.

Q. You took him back to his farr.n'?',

A, Yes’.

Q. And the other one Arnold He'dgeApicked up?

A. Right, | |

Q.

When hogs are in a field that there has corn already

been knocked down would they eat that corn generally ?

A,
Q.

A.

A hog will eat standing corn.

Before they 'would on the stalk?

I would say they would. .
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(T-116) JACK FARMER
* k% ,
Q. I believe you are a son of Mr. George Farmer who juét _
' testified?
A, Yes, sir.
A Q. You farm With him on the Back Creek farm?
A. Yes.
Q. You have heard him testify as to bulls of.Dr. Fawcett
gétting over on yours ?
| A.  Yes.
(T-117) Q. | Woﬁld your testihohy be the same as your dad's?
A. That is vthe way it was.
Q. How many fences wduld they have to come through t'o‘
.ge'I: 'to- your property ?
A. -Idon't know‘about qroés fences but two line fences.
Q. A Is it unusual for bulls to som‘ewbay get across of ,
thrdugh fe.nces and with cattle?
A.  Itis not unusual for bulls to cross fences and get in
With cows,
Q. Is it true to say that they will get through fences that

cows won't even bother to try?



_into corn?

App. 127.
Yes, sir.

Do you know what happens when you turn hogs

They will eat it,
How will they eat it?

They will knock it down and eat the corn off the.

cob on the ground.

Q.

. A L

Q.

How do they knock it down?
Root it or ride it down.

In YOur opihion will they get every stalk eventually

if they stay in there long enough?

stalk_.
(T-118)

for it?

A.

Yes, sn'

What will cattle do if they are in the éame field?
With hogs?

Yes?

Well, they will have a tendency to eat the Wh,ole
They would bite it off quicker than to gb to thefground'

Yes.
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Q. Do tﬁey have a tendency to ride corn down?

A, Yes, they will knock it down.

Q. Brushing against it?.

A, ' .Pulling sorﬁe up and pulling on the ear and knockiﬁg _
it’dc}wn and walking through it. | |

Q. The testimony is here thal:ba good pdrtion of the corn
was»down, the stalks were down, there.weré hogs and cattle both in
>the_ field. In this situation could you as an expert‘determine what
stalks We;e knocked down by c‘attle and what_by hogs ?

A, It would be awfully hard to do I would say.

Q. < Depends on which one had been there the longer?

A. I would say so. |

Q. Is it true that corn, in the late fall is theré some
~attrition on the corn by falling off and this sort of thing? Do'yo_u
" loose some of it trying to pick it? | |

A, You knock some off. There will be séme lost.

Q.  Will corn by itself fall over?

A. Idon't raise Pioneer corn but the kind I raise does
fall down. |

Q. Is this.mofe true if you have a wet season orv wet
fall?

A, I would say so. -
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- (T-120)
. By Mr'. Nuckollé:

Q. | Cattle walking through the cornfield WOuld they
_have4a tendency to knock ox}er with their body or hocks more corn
| than hogs?

| A. I wduld say it depends on theAnum'ber of cattle and

number of hogs énd would deéend on ’the time they were in.there, if
you p-ut' one cattle and oné hog, ‘is that. ;&hét you mean?

Q. Yes?

A. I don't know.

- Q. The size of the animal'wouldn't ﬁave any bearing
bh the knockiné abiiity so to speak?

A, I would say the iarger the énimal‘ the rﬁore corn it
-would knock dowp.
Q. " The hoofs of the cattle are laréer?
A. Yes-, sir.
Q. And they would dig much deeper into the soil? |
A. I wouldn't say thaé. |
Q. If you ‘had an average 6f 750 pc'mﬁd.s, the caftle were

this size, or 1000 pounds, and in relation to a hog would they not
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make deep_er tracks as they walked through a field?

bA. : Probably in muddy weather they would. |

Q. And eight to ten iﬁch deep tracks téstifiéd to by
Dr. Fachtt woul‘dn'tv these be madé by cattle rather than hogs?

A, | If they were that deep I would say cattle.
- By Mr. Sadler:

| Q. A cow's hoof is a lot larger l:hah a hog's hoof? |

A. Yes. |
(T-121) | Q. It is designed by nature to carry mlc.)re weight thaﬁ -
a hog's? | |

A. Yes.

Q_. | So when you put the larger hoof oh the g;'ound it will
carry more weight, it Wbﬁ't sink as deepiy? |

A. I wouldn't kﬁow, it would depend on the width Vof fhe

hoof.
(T-122) JOE GRAHAM

Q. Going back to the time that these animals were on

the Fawcett farm, were you ever over there when any of his livestock
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' wa_s' on joe Hale's property ? |

A. Yes.

Q. Do you remember hbw many times or How many head?

A I c.ouldn't say how many times or how many head,
'quiﬁé a few, I couldn't say a dozen or twenty—five, anywa? a whole
lot, more than I would want to feed for s‘omebody else.

Q. Were they eating feed? |

A, They were eating .when I saw thém.'

Q. Do ybu remember how many. tlimes you saw t;herﬁ
over there?

A No, I couldn't say.

(T-123)

o

Do you know how the cattle got over there?

I don't know that.

>

Q.  Were they bulls or steers?

A. I think some of both. I think this is where it came |
up., I asked him when he Went. into the Holstein businesé. .

Q. Were the ‘Holsteins in with his Hereford cows?

A, Yes.

Q. You don't know how the cattle and bulls got over -
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Q.  You didn't see any breaks in the fence?

A, I didn't go up to the fence. At oﬁe time there was
| some pretty bad breaks in the feﬁce’. ‘At the timé I saw them I was
‘down ai: his house aﬁd I Wasn"t looking at the fence.

Q. | Do you remémber When you saw the vfence that had the‘
_ bad breaks, was it a_long _about this'time?

A, No, I haven't been up to those erncves f_of quite
awhile, For awhile I looked aftér both'places. I hadn't been there _ |
for sometime before l:ha't.

(T-124) Q. Mr. Graham, was there an area around the cattle
‘guard where they could have gone through?
A. I never paid that much at.tention to it. T just Went

up to Joe's and I wasn't out on an inspection touf.‘
(T-125)
Q. When you were over there and there were some

cattle, soAme of Dr. Fachf;t's cattle over on Joe's farm, you say you

were over at Joe's house so you didn't inspect any fences or anything?
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A, Né, wﬁen Igo viéitiﬁg' I don't go around looking
at people's fences, |
(T—126) Q. Had it been sometime ago, several years ago, that
you were fhere and saw some bad spots in the fence? N
| YA. I had been hearing about it.
Q. What you have seen yourself?
A, I havlen't been there since, I don't believe since it

changed» hands, maybe before.
GEORGE C. FARRIS

What is your occupation?

_ Q’,
A. Farmer.
Q. How long have you been farming?
A, All of my life,
Q. I beiiéve you own a farm in Pulaski Countyi?
A. Ye.s. o
.Q. Grew up on a farm?
A. Yés’.
Q. , Do you own a farm in the Back Cree'k seétiqn?
| A, Yes. |
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(T-127)

Q. Were you there, Dr. Fawcett, it'is in.evidence he
brought over 200 head o.f.bulls or steers. Were you.there in the late
fall and Winter when they Weré there?

A.  Yes.

Q. Did you ever see any' of those on Joe Hale's farm?

]

. Yes.

Q. - How ma.ny‘?

A.  Idon't know, maybe ten or twelve down there
“around the bafn. | _ |

Q. Did S/ou see these oh several occasiohs when you.
went there?

A. I don't remember but two occasions of seeing them
.there.

Q. Do you know how they got there?

A. I don't but I would say they come through the fence
becaﬁse on one occasion I went to Joe's home to get a harrow a.r_ld he
(T-128) drove me down the fence and.he was teiling me they wez_‘e' gbing

to build the fence all the way through there. I remember being at Joe's
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place two or three years ago and there was an iron ga_té there ‘at
‘his entrance, What héppened to it I don't know. The next time or .
a few t_imes. later there was a new cat;tle :guard there.

Q. The fence that you saw waé this at the Eime that
Dr. Fawcett's cattie were there on the place?

A, | I believe it was.

.Q‘. In your opinién was that fence you ‘saw there
sufficient to turn .the size of bulls you saw in there?

A. " There wasn't much fence there.

MR.NUCKOLLS: "We are talkihg about the fenée the Cvourt has already
ruled' on. - | |
Q. Did you notice oﬁ your many.trips in there that thevre
was any place neavr the cattle guard that looked_ open and obvious for
-éattle to get in? _ |
A.  No, Ididn't.
| Q.  You would remember that?
A. | I remember on the first occasion there_was a gate and
the next times a cattle guard made out of concrete.
Q. It was sufficient to turn cattlg? '

A, It looked like it would be sufficient.
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(T-129)
- Q. Was there a fence up to the cattle guérd?
AL 'Yes‘.
| * *x %
(T-130)
. * * *

Q. Yoﬁ grow corn yoursélf?
- A. Yes. -
Q. Do you know WhatAhappens.to é field of c'orln When
you turn hogs in i.t'.?
| A, Yes, I have hbgged it donn.
Q. Tell the jury how the hogs go about hogging co.x_'n
down? | | | |
A. | You turn a bunch of hogs in a field and wherever the
~water isAthey will start and just push it down and clean it up és they
go.
' Q. Do they ride l:h.e‘ stalks down someway to get to the
corn? | |
| A Yes.
Q. And if.you have enough hogs z;nd. enough tinﬂe they will
get‘ everything in the field? |

A.  Yes. |
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Q. Have you ever hogged corn down with Cattlé as’
Dr. Fawcett did?_

A. I don't, no, I have never heard of it before.

Q. Ybu have had cows get in corn and what do they do
.t.hat is different so far as leaving the corn than hogs do.? ,

A. .Most of the time, Cattle, I have never seen any‘
‘left.' They will pick of_f an éar and eat it‘ and go on. |

Q. Then hogs actually take it down?
(T-.131) A Yes.

Q. Let me ask yo‘u if it isina wet fall and middle of
November will c_érnStalks often times fall? |

A. Yes, this time of year and earlier.

* * *
- (T-133)
. . * * *
Q. | ~ Right at the gat.e area he has put up a new board
fence? |

A. | I don'_t remember. I do know there was a good cattle
guard I would like to have.
Q. You have Worked with Joe ever since he has had

this farm, you and Joe kind of swap work?
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A, Yes, we have been friends _andrworked' together, '

. (T-135) LARRY CRANE

Q.

I believe you sat here all day Monday, you know

VWhat this is all about between Dr. Fawcett and Mr,.' Héle, are you

familiar with that part of the county ?

A.

0.

o » o »

g

Mr. Hale's. '

Q.

Yes, 1 do a lot of hunting out th_ere.
Did you ever work on either farm? _> '
Yes, sir.

~ Which one did you work on?

|

Regularly ?

~ Part time.

Directing your attention to the fall of 1970 or winter

of 1971, that is when Dr. Fawcett I'believe the evidence shows put

. A *

Q-

Hale's land? .

" some cattle in there in a cornfield. Were you around out there ?

Yes, sir, all the time, abbutvevery other day. .

Would you tell the jury from your own knowledge how '

- many of Dr. Fawcett's cattle ever came through the f_ence:onto.Mr. -



(T-136) Q.

App. 139
Yes, sir, it happened quite a bit.
‘What place did they come in?

Past the cattle guard about twenty-five or fifty

'yards,‘ they rode it down in a good many places.

Q.

A,

You say they rode it down?

Yes, sir, they rode it down in different places,

came to the salt block.

Q.

A.

- Where was the salt block?

Probably a quarter of a mile. They would hang

around the barn where the cows were in heat. -

Q.

AO‘

(T=137) Q.

back?.

" How large were these bulls, large bulls?

Yes, I would feed sometimes.

How would you feed?

Take a wagon behind the tréctor and throw hay o'ut.v
vIus.t out in the field? “ 7

Yes, it was hérd to keep thém separated.

* * *

About how many occasions did you drive his cattle -

It is really hard to say. I was over there at least
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three or four times a week and I -would say at least three times a
“week I put his cattle back. | |

Q. But them back and try to fix the fence?

A. I‘ stretchedb barbed wire‘from one plaée tq another.

Q. | Was there more than one place in the fence where
they got through? :

A.  Yes.

Q. How many different places?

A. I gan think of two right off. There was a .place in _
the back whefe they use to .come thréugh.

Q. You say they would ride the fence down, Wouid tﬁey
break the fence also?

A. They would pulllthe wiré off the posts.

Q. Do you know whether or not any. of Mr. Hale's cattle
went oﬁ Dr. Fawcett's land at this time through these breaks"? |

A, No, sir, I couldn’'t hardly drive his cattle back, they’

had nothing to eat.

(T-139)
By Mr. Nuckolls:

Q. ~How long did you work with Mr,Hale?
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A.

(A1}
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In the fall of 68, 69, some of 70, off andvon; I

hunted out there a lot.

Q.

Mr. Sadler asked you about the cattle, did you ever

see any of Mr, Hale's cattle going over to Dr. Fawcett's land? -

AO

Q.

(T-140) A.

s

©

A,

Q.

Yes, sir, fhave.

A feW of them or what?

Yes,

Just three or four, s'omething'liAke Ehat?

I guess I have seen as many as five or maybe ten.

And you said that they would go through the fence?

~ Yes, they sure would,

- This is the area where, between where the gate is

and the upper part?

A‘

Q.

- Yes.

They never went through the area after Dr. Fawcett

re-built one area, are you familiar with that part?

A,

o ¥ 0O

g

Yes.

‘ Did they go througﬁ that ‘part aftér he re-built the fence?
I don't recall it, |
The area af the gate was the two lrﬂain places?-

Yes, sir.
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(I-141) :
,‘ _ . * Kk %
|
| Q. You were aware in the latter part of that year that
| ' .
t;‘he cows, Mr, Hale's cattle, hogged down what was there?
| . . . ’
|
; A, In 717
| v
|' Q. Yes?
J |
l A. I knew there was a lot of hogs in there.
|
lf Q. You didn't see any cows?
i ' v
(’ A. Yes, sir, I saw some cows,
Q. They were Mr. Hale's, weren't they?
A. Yes.
Q. There were fifty or sixty?
A. No.

Q. You think carefully about that. I realize you worked
for Mr. Hale. You are saying there were just a few coWs in there?
(T-142) A. Yes, sir.

By Mr. Sadler: ‘

Q. You said that Mr; Hale's cattle, you know that they

|
|
|
|
|
|
|
|
|
|
|
I‘

| went on Dr. Fawcett's land a couple of places between the gate and the

| ré-constructed fence., Was this while the gate was up? ‘Was the gate

across the cattle guard at that time?
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MR. NUCKOLLS: Would you not guide the Witness_,' please.

A. There Was a gate there for a time and then veart of - "
the time there Wasn't.v There was a break in there near the poste.

Q. The post you are talking about, one of. the posts,A was
either one of thosevposts the space between the cattleguard and the |
éate post, between the end of ﬁhe cattle guard and the gate post? ‘
| _ A, I seen some young cows go through there. __ Itried
to get a ,horse through it.

Q. You have seen someé young cews go through there? .

A, It isveasier_ fer a largexj cew to jump across the fence.

Q. bHov‘v wide a space was that?

A. I couldn't get a horse through it. The cows go across,
the young .ones can go afound. it. |

| Q. By go across you are talking about going across the -
? fence close to the gate post?

A, Yes, one of the major places, probably ten feet..

iQ. » These are pleces you saw Mr. Hale's cattle get thfough?
(T-143) A, Yes. .
Q. Did your ever drive t.'hem back yourself?
A, ‘Yes, sir. - | |



By Mr. Nuckolls:

Q.

You say when you were hunting in there the fall of

1971 you saw hogs and cattle belonging to Mr. Hale?

A,
Q.

A'

Yes.
Did you attempt to count either one?

There was a lot of hogs, I was afraid to shoot. They

himg around the creek.

Q.

they’?

Q.

.of Dr. Fawcett?

(T-144) Q.

Q.

Mr. Crane, they were Mr, Hale's hogs, weren't

- Yes, sir,

You knew it didn't you?

Yes, sir.

"And his hogs roamed throughout the fields a‘nd farm

They usually hung around the bottom.
They roamed all over?
Probably did.

You say you cculdn't get a horse through where the

cattle guard was and where this tree was?

A.

Q.

This post.

| Right next to the tree?
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A. Ygs, it is where the gate wa.s, a horse couldn't
go through.
Q. That post is no longer there nbw, 1s it'._’_
A, I couldn't tell you.
Q. It has been removed and re-placed by a new -fence
built by Mr. Hale?
A. There is a new fence.
Q. Built by Mr. Hale? |
| A. I don't know.
Q. Those posts arel'not there for'anybody to see? |
A. I don't know.
Q. | This four feet area that othéf witnesses talked about
was not there?
A, Tﬁere was never a four foot area. A horse can go
through four foot area,
Q. They were wrong?
A, | Sure were.
Q. There is no way aﬁybody could see now because it

has been changed?

‘A. I don't knovx'r'.
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_ (T—l..45) RONNIE.SIMPSON
| * * *
Q. What is. your relationship with Mr. Hale?
A, | We have been friends since we were in school
together. We afe presently business associates.
| Q. .How long has this business relationship laéted?
A, ~About the last six or eight months.
Q. Pfior to thatv were youv engag_ed'_in farm activities
toget'h'er;?
v' AL .Very spasmodically, on a limitéd' scale from one
year to the next. We exchangéd time, .use of machinery oﬁ sdme jobs.
Q. Did vyou in your activities ‘With I‘o- go to his farm some
and did he come to see you at Eimes_?
A. | -Very frequeﬁtly.
Q. .Going back to the fall of 1970 and _sbring of 71 were
there occa.sions when you were over at Joe's fafm? |
A.  Yes.
Q. Do you know how often you would go?
A, I would say on the average at ieast énce a week,
probably more like twice a week.

O Were you familiar with the livestock tha_t Dr. Fawcett



ok
1

-App.. .1‘;17
had (T-146) on the farm thét adjoins?
| A ’).{es.'
Q. | Would you describe the type of animalsvy(.)u saw’é
A. Mixed animals, a lot of cross-breed animals and
. also both steers and bu'lls. I saw no féméleé of any kind.
Q. Did you see a good humiaer of bulfs? |
A, Yes. -
Q. ~ Can you give us an approximéte 'siz.e and weight per
head?
A. Here again, I have listened to a lot of testimony. It
is hard to judge size and weight of animals and I hayé Vbeeri fooled a
lot of times. In'my. judgment I would say the smallest of.the animéls
. were 350 poi.mdsl and the largest were 800 pounds and vérying sizes
.in between.
Q. Dr. .Fawcett has testified they were from 800 to 1000, )
the smallest was 450 but you saw therﬁ smaller?
| A, Yés, some were smaller than 450; '
Q. | What breed of livestock was it, any dairy cows or
bulls? -

A, I would say the dominating breed would be Holstein.



Uncut Holstein steers?

O

>

Yes and some bulls.

Q. What about the size, bodily structure?

A. They have larger frame backbones, longer boned .
animals. A'350 pound Holstein calf might stand 40 inches at the
shoulder and a Hereford might not stand but 35..

(T-147) Q. Are they harder to contain than Hereford or Angus
cattle? | | |

~A. My experience is they were. I have grazed Holstein
steers and ‘they are more roguish. |

Q. Are you familiar with any occasion, that is in 70
or 71, that the livestoc.k of Fawcett bwere overv on the Hale farm?

A. Would you repeat?

Q. vDuring the vfall 0f 1970 and spriné of 1971 ére theré
' ‘any times when you remember the livestock of Fawcett over on the
Hale farm? - .

A. Yes.

Q. Do you remember how many times?

A; That entire winter I don't ever remember going over to
Ibe's place without seeing.some of the cross-breed cattle in with Joe's

7 cattle,

Do Bpp. 148 e
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Q. . E“Qery‘t.ifrile'i;;o‘u wérﬁt ;v.ér.'th‘ér;v‘yévﬁ Vah/>vﬂaymé saw some
on the Hale farm? |
A, After somewhere around the middle of Décember
: throughbut the winter there was always some.
Q. Was there anything lgft for the Fawcett -cattle to eat
on his farm? | ' |
A. I really couldn't say because from whét I c.ould see
going in there was very, very little, the stalks wére on the grouﬁd.
- Q. Cpuld you see where the Fawcétt cattle had gotten
thfough on the .Hale-property?
(T—14‘8) A, There wére several occasions whén. ) help’ed Joe and.
some people.try to separate the cattle. There wasn't much of any
' place in this fence that you éouldn't take the cattle through. | It had
been patched and re-patched.. There was.n't’much of any place that

you drove the cattle up to the fence that you co'ulvd,n't get them through -

it.
Q. Not much.of a fence?
A, ﬁo.
* * *
(T-149)
* * *

Q. Going up to the fall of 71 were there any occasions
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that you saw Ioé Hale's livestock over into the corn of Dr. Fawcett?
A. Yes.
Q. Do you have any idea how many times you saw them ?
A, This is strictly from recollectidn, I would say to my
knowledge six or seven times.
Q. And did you see very‘large numbers?
A, I never saw the herd over there, the most cattle I
can recall T helped pu.t them back through the fence.
Q. Back to Fawcett from Hale?
A, T‘his particular time about elevén:
Q. You put cattle back from Hale's oﬂto Fachtt's and
from Fawcett's back to Hale's?
A, | Yes, both ways.
Q. IE kind of worked you?
A. Busy place.
Q. Did you see any hogs around? E
(T-150) A Yes I did.
Q. Were they Joe's hogs?
A. They weren't branded and I assumed them to be.

, Q.. Could you tell where the hogs and the cattle came
through?



A, I never actually saw ahy cattle.go vthz;ough the fence

or across the cattle guard of their own volition. When you drove the
cattle back to the Hale property and when you dfove Fawcett's cattie '

 from Hale's back I:.o Pawc;ett;s éll you had to dé was to get them
anywhere near this corner where the icattle guard Wa‘s locatéd and they
would go Ehrough anywhere.:

Q. From the cattle guafd would that be funning toward the
new fence? |

A, Yes, toward the mountain.

Q’,' Could you tell us what area of fence'f;oxh the cattle
guard No_rth was down?

A; I Would say the area frém the end of the cattle guard
where the cattle guard went back énd the fence, from about fifty to
a hundred feet, éomewhere in that range, there wasn'vt any fence,. Thexfe
was an area near the cattle guard that had three strands of barbed wire
that Were on the ground, you could step over it. Th.ere‘were large héles
in thé Améﬁcan Wire fence that a man could walk tﬁrough anywhere he
wanted to.

Q. This is all the division fence?

A. Yes.
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(T-151)
Q. Inciuding the area near the cattle guard ?
A. Yes, this was the WOI;SS place, fifty to hundred feet.
Q. Did you ever attempt to mend it or did.you leave that
to Joe? |

A, We always tried to tie it ub. We tried to hook ’the
loése ends together., I never stretchéd any barbed wire,

Q. Do you know of yoﬁr own kn.owledge whether before
the Fachett qattle were there and coming to Joe's that Joe had any
particular problem with his cattle getting over ihe fences or through
“or any particular problerﬁ? |

A. No, I can recall one time.

Q. 'I"his is not uncommon for cattle from any fence
occasionally getting into another field ?

A. Usually in a herd of cattle you ha\‘}e one'or two roamers,
rﬁy Dad always called them, that will look for a place tp get out. The
rest of the cattle don't give you any troublé.

Q. Ronnie, did you ever try to drive the hog_s out of
Fawcett's field? |

‘A, Yes.
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Q. Could you do it?

A. Did you ever try to drive a hog, you can't do it.
* * *
(T-153)

_ Q._ Are you familiar with cows and ﬁogs being in a '
cornfield and can you tell a difference, Whaf difference in the dama_g_e'
'a cow mi.ght do as to what a hog might do? Can you tell who eat What?v

A, You are Walking a fine line. The only thing I knoW a
hog will d_b a‘ cow Wén'.li do, a hog will take one ear Q'f corn and t..ake a
mouthful or two off of that and go on to another Where a cow will go to
é fiéld and get one ear of corn off a stalk and 'st.and there and chew it
iand eat it all. Shé (T-154) might drop half of it on the ground. Most
bf the time an old cow will just stand there and eat. |

Q. A pig Wiil go frpm one to another?

A. ‘As old people say that is why he is named what he is.
Q. A cow will pull an ear off?
A

. Yes and eat it and go on to another.

How would a hog get to the corn?

>0

He would have to knock it down unless he was a

'tre_mendous hog.
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Q. Mr. Simpson, if you went into a com.field that héd
been da‘maged both by an unkr_xown number of hogs and an unknowh
number of cows could you, in your opinion, tell who did what by
amount of damage? |

A. I don't see how you could. In my épinion I couldn't.
I don't know ofv any way anybody could determine the amqunt of damage
done by hogs and by cattle. You might be able to do it'if you could
see it when it was done. If you drove fifty hogs and .fifty cal:tl‘ev
into a piece of property and left t‘hem. for a day and },dr0ve them out
~ you might be_able to take so_he evidence as to which- ears ‘I:he hogs'
knocked down and what the cattle kndcked, but after the'damage is
doné and the livestock i.s gone from it I don't see how you could
determine it.
F(I;ISS')
ByA Mr. Nuckolls:

Q._ ,'Mr. Simpson, you said you ‘and Ioe ar‘e close friends
and busi_ness associates?

A, Yes.

Q. I refnember your wife's néme was Hale, any relation-—_

ship there between your wife and Joe?
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A. First cousins.
Q. You arevreAlated somewhat by marriage also?
- A, Yés, although I knew Mr. Hale before I knéw my wife, .
several years before I knéw my wife,
Q. ‘Were you over on. tﬁe farm on November 17th? -
A. Yes. |
Q. You were thére when Dr. Fawcett had some of Joe's
~cattle penned up or rouhded up?
A.  No, I got there after they weré out of the béri and
- were 'l.aeing driven back, in fa_ct:, I helped drive therﬁ back to the
I{ale‘property. |
Q; | Tﬁey- were out of the pen and you helped drivé them
back? |
" A. In fact everytl;ling was a_bout over ahd I just helped
put them back.
Q. How many were theré‘?.
| A. The best I canAreAcall we counted eighteen.
Q.- They were the ones that had been penned up?
,A‘ I suppose so, I don't know.
(I-156) Q.  You helped drive them back?
. ‘

Yes.
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They had been penned up down at the lower end_ of

Dr. Fawcetlt's place? -

A’

Q.

back?

fence.

Joe's land?
AO

Q.

That is where his loading pen is.
You all drove them back up?
Up the road. .

And they went around theé cattle guard and went on

No, they didn't go around the cattle guard,
How did they get across?

Through one gate and another “portion of the line

They didn't cross the cattlé guard?
No.

They Went up the road to that and then on over into

Right,

What puzzles me you say that the previous year you

would go over and divide up these cattle, put Dr. Fawcett's back and

Joe's back and yet the fence wasn't any good.‘ Why did you go through

the effort if there was no fence at all, why did you go through all that?

A.

There was é fence line there and ény farm that the fences
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(T-157) are not kept up will gef in this shape. There was effort
made to patch them. .I can attest tb t'hat.. When you get céttle on
each side of the fence and there is not a good strong fence it won't
stand the strain. |

Q. Didn't you tell the jury just a few minutes ago

t

that any place along that fehce_the cattle could go across without -
any trouble? |

A, I said they éoﬁld get:throu?;h 1t

Q.  What Was thé reason of spending tirr:1e if the whole
fencé, if they could get thrOﬁgh? |

A, The biggest reason was Mr. Hale was having to
feed them all. |

Q. The fence wasn't keeping them apart ?

A. No.

Q. .And you say he was feeding them yét his cattle and
hogs were . over on Dr. Fawcett? |
| | A. Yés, by feeding I mean Mr. Hale was hauling hay
- and éilage corn out in the field to feéd 'therrvl. |
Q. Did Mr. Hale have any corn planted-?

A. He had some planted that he cut for silage.



App. 158 -

Q.v Abouf how much wouldvhe have' had?

A. I am not sure how large the strip was or how -much
he cuf for silage. I kndw he filledl h'is silo. So far as numbér of
acres I.don't know. Of coufse, it Was cut in September.
(T—158) : Q. The fence we are talking about theré are two different
sections there along that long side, is there not, one that-has been |
re-built by Dr. | Fawcett and one Joe is nowiﬁ the process of re~building?
Are you familiar with that?

| ' A. | Are you talking about the one line frém thé cattle

guard to the mountain;?

Q. Yes, .one héd been re-built and one 1is now in the'process4
of béing re-built?

A. That'; true.

Q. I gather from what you are saying it was there by the
. area closest to the _road, is theé area thét thé c-é.ttle could get through | |
quiﬁe easily? |

A, Right.

Q. Do yoﬁ recall when you were driving thése cattie
whethervyou ‘saw anymore cattle?

A. Which cattle?
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of Joe's cattle aﬁywhere? | |
A A, On the Fawcett property? -

Q. Yes‘?_

A. " No, Idon't.'

Q. | Dr. Féwcett was the only .one up there who had_put
thes.e cattie in the pen, was he not, so far asryou know?

A. I dén't know. There must havé been fift_een people
standing (T-159) in the road when.I >got there, .

| * % *
(T-160) MRS. JOE HALE
B * * *

Q. In 'the fall of 1971, 'Mr's‘. Hale, Dr. Fawcett put
‘some bulls and steers there on his farm. Ple@se tell the jury on hOWv,
‘ marfy occaéions that you know that his cattle came across, over or
through the line fence on your place?

~A. . Mr. Sadler, I can't tell you how many occasions

_be’cause they just becar_ne part Qf the family, they wére there all the.
timé.
Q.  Priorto tha;: time had you‘ha._d any 'rea‘l problem with

these fences turning the cattle?
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A. No. .

Q. ‘What ébout the hogs, had any problem turning the.
hogs? o

A, | No.

Q. Do you know of your oWn knowledge that thé fence |
was. patched on occasion?

A, I neﬁrer péfched the fence but I saw the folks.

Q. You had femalle cows anthhese wefe real bulls, ié
that right?

A. Yes, sir.

Q. W’hat number would come through the féncé or ov.er , »
the. fence or acfoss the fence?

A. I never did count the Holsteins that I saw, it Was
tit for tat. (T—1'61) Every Hereford ybu sa\& you saw a Holstein. 1
was afraid to go feed»lthe cows. I was afraid of hié bull.

- Q. Was there any ‘s'pot they seem to come tﬁrough more ..

‘than ovt:hers.? | |

A; Yes, anut three areas, Next to the area that joined
S our gaté the fence was very badly ric'lde‘n. ‘
Q. Ridden over on your side?

A. Yes this was ridden down.
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Q. -Which way was it ridden, toward Dr. Fawcett's
place or toward the Hale place? : - - . o E

'A.-  The fence I am talkiﬁg about was old fencé and 1t
wés in such a manner you couldn't tell which way it was ridden.  The
fence on up the way é'tood ‘higher and ybu could tell Where the cows
had come across. |

: Q Did you ever help to drive them back én Dr. ‘Fav;rcet't’s
place? | | |

A, Yes.

Q. | Where did you pﬁt them ?

A, Ta‘_ke them over ti;le hill and they would go ac‘ro_ss the
easiest place and t.hvere. was a fence about seventy—five yvards.

Q. You have heard testimony about.the area. of the gate..

_ At4that time did you héve a gate across the cattle}guard?
| A. “Yes, sir.

Q. The space between where the gate hung or closed and
the begiﬁning of the cattle guard,._ there is..some spéce there, -the Qate.’
swuhg'on a post. Between that post and where vthe (T-162) cattle
guard started is there some space there

A. (Indicating with hands) There may be that much.



App. 162
Q. Was there a space if the gate was open the cattle
could go through?
A, I opened that gate six or seven times a .day with high
hee_led shoes on and had there been a space I would cértainly not
havevwalked the cattle guard, I broke my leg once,

Q. Did you go over that cattle guard?

A.  Yes.
* * *
(T-163) -
* * *
Q. It has. been alluded to that youv ran into thelgate?
A, Yes.
Q. What part of the gate? Was this a. rﬁetal gate?
A. Aluminum.
Q. Wés the gate damaged.when you ran into it?

>

. Yes, but it certainly wasn't damaged to a 90 degree
‘angle. I didn't have any work done on my car?

Q. .Would the gate operate after that?

A. Yes. | |

Q. Do you recall thé occasion that Dr. Fawcett talked
to you about fixing it? | | |

A, I remember the date he refers to coming to the house.

I don't remember disCussing” the gate but I am sure if he asked me I



told ﬁim I ran into it, |

C. Were some of yourvcattle in his field at that time? |
Was that why he came to the hoﬁse? |

'A. Yes, sir, at the top of the hill.

Q. Did you get those cattle out?

=

. ~Yes, sir.
(f—164) Q Do you recall where you drove the cattle‘ back thréugh?
| A, (indicating wifh hand) The gate .is right_ hefe and tﬁe

incline come.s over énd right here at the top of the hill is where the-
_ cattlé went through and my children an‘d I went to take them back and .
we were driving them back and 'sc.)me went to the mountain a_nd the
children and I had 'to go to the mountain and run them back.

Q. You could tell the placé they got in?;

A._ - Yes.

Q. --This was not at the éattle guard? |

B A | ~ No, what would be the_use in driving thém a half a

- mile dowln there. |

Q. Do you know whether or hot your husband or someone
tried to patch this fence? | |

A. | Everytime bur cows got out we tried to fix ;he fe}xce

so they couldn't get back in,



Q. I_don‘.t know whether I asked you about the number of
Dr. Fawcett's cattle that came through the fence. Do you hav e any:=
idea what number?

A. | For e&ery Hereford cow I saw I. saw one of hlS. I
dldn L get out and count them. We have got a b1g farm.

Q. Where would they roam, at will?

A, Roamed at will.

Q. How often did you all try to round them up?
'(’I"-165) A, I just tried the day when Joe was going to eome m
.We would try to get them oul once or thce a week because itis
.expenswe

Q. Did you ev‘eritalk to Dr. Fawcett?"

A, I don't manage the farm. I did call at Joe's requesl:'
and get Peggy on the phone several times.

Q._ Do you have a ga.rden there on the farm?

A, Yes.

Q. Is it fenced?

A. Yes,

Q. What kind of fence do you have on it?

>

Part wire and part board.

©

Did the cattle ever bother this fence?
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- A. They rode it down, rode down shrubbefy, they
. ate the garden.
| Q.. There wasn't any fence that cquld turnrthem o
A, Not those bulls. I got to the point I was afraid to
let my little boy play in the yard, afraid they.would come m
| Q. How large were they, their weight?
A, They were big, I couldn't tell you their weight,
Q. Did some of them stéy there longer than others?
A. Yes, one old bull, wild bne, we had & tin'l.e.with
him. |
| Q. Was that the red one?
A.l AThere was a red one and a Holstein that had'horﬁs
I was definitely afraid of.

(T—167)_

* * *

Q. | In 1971, the fall of 70 and spring of 71 Dr. Fawcett"
got rid d_f all hié livestock on the place? |

A, He got rid of what wés on his and what was on ours.

Q.j All his livestockAhe owned was 'dis'posed of?

A. So far as I know. fdon't know about Dr. Fawcett's

livestock.
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Q.  On this particular farm théy were all -dispos'ed of?
A.  As far as I know.
Q. This was by no 1atef than early spring, they were
all disposed of or removed from the farm?

A.  Yes.

Q. The ones on your land had been removevd ? 

A. Not completely, there was one remaining.

Q. This one bull?

A, Yes.

Q. Now, from that time until yoﬁ say July When they
vplan‘ted the corn the only livestock around belonged to yourlhusband, h
‘7 (T-168) did they not?

A. I have told you there was one bull left.

Q. Only less 01;1e belonged to your husband did theyl th? '

A,‘ Yes.

Q.  And the fence that was aloﬁg there E;t thaAt time, since
your husband had bbviously made a lqt of effort tq 4pAatch it each 4time,
it had been patched from April until July by your husband had _it not?
A Yes.

Q. And before Dr. Fawcett came there your livestock had

never gone through that fence, is that what you have told Mr. Sadler?
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A, We hadn't had any problem with the livestock. -

Occasionally one or two will get through.
" -

Q. But just one or two, just normally any farmer has one

| .
or two head to get out on occasion?
I

A, Yes.

Q.  But from Dr. Fawcett's side the last he had, éxc.ept
‘ _

| j for _ohe bull, had been moved in April of 71, so far as you know thét
_‘I is correct? |
| A. Yes.
Q.v' From that time until the corn was plaﬁted and until he
; yisited you the only.liv‘estock that could have anything to do With
' that fence would be your husband's, ivs that correct?
A. Yes. |
‘ .(T—-16‘9) Q.. Do you know between that time énd July 1st wheth_e_z;
. your husband did an-y patching on the fencev? |
A. I don't manage the farm and really that is a long timé_
ago. I do know he made a constant effort to keep our cows at home.
Q. . . That would include, since Dr. Faw;:ett had no cattle,

that would include fixing this fence so his cattle wouldn't go over?

P , A, Sir?
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Q. | Since your husband made a constant effort to keep
hié _cattle at home and Dr. Fawcett didn't have any cat.tle, wouid
you say your husba_hd did -go up there and repair that fence to insure

"~ that his cattle stay at home?

MR. OWENS: She has testified her husband repaired the fence. I
believe he wants to know from April to July.

"MR. NUCKOLLS: Yes, she said he planted corn in July.

Q. Do you know whether any effort was made by you'r‘_
.‘husband to repair the fence after Dr. Fawcett moved his cattle off?

A, | Of course.. |

Q. ‘Sovhe repaired the fence and did he restore it to |
whére it was before Dr. Fawcett put his cattle in there or approxi-.
mateﬁly? |

| A. .Idon't know if it'is p.ossible. You can't restore one

that has beeﬁ mistreated back to its origihal shape unless .you replace
it. When you ha\}e so much to work with you work with What yoﬁ have.
(T"17.0) . Q. Dr. Fawcelt's cattlé were in there about four or
five months, were they not?

A. I would say that's fighﬁ.

Q. And hé had a corn crop on his land x&hich ;héy hogged

down, I believe the expression is, is that correct?
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A. Yes.

Q. And during that four months they crossed this fence

" a good many times?

A. ers _indeed..
| Q. And at that time you a‘nd youf family and husband
had lived there a éouple of years?
A. Yes.

Q. And he removed his cattle and then your husband

.restored or repaired the fence the best he could, is that correct?

A.b . Yes, I' would say. sé.

Q. And then your céttle went on o»ver to Dr. Fawcett's
farm anyway?

A. Qur éattle did go onto Dr. Fawcett's farm,

Q. You say they didn't go down by the c>:avtt1'e guard ?

A. EThey We‘nt close to the cattle guard. '

_Q.v | Through that aréa. If this is your house back here
and this}is the long fence'between you and the road coming to your

house there is kind of a little offsét in here, is there not?

(T-171) A.  Yes.

Q. Is this the general area that the cattle would go



through? Could you draw it.for the jury?

A, vaill_ tell the jury our cattle crossed onto Dr.
Fawcett's farm close to our cattle guard,

Q.  Mrs. Hale, there is a straight line of fence coming
dvown all the way from tﬁe mountain to a point, to a post beéide th_e
road, is there not? One straight line fence cémihg all thé .way dowﬁ .
from the mounta‘in to a post right beside the road going into your
house?

| A, Yes.

Q; And there is a jag in the fence?

A. Yes. (Indicating). You are talking about the fence
that comes down like this?

Q. Yes?

A. Is that the area you are talking about? Qur cattle -

. guard is right here, here is the fence. Our cattle cafné across like
this. _ |

Q. Dr. Fawcett came to see you in Iuly', you recall .that?

A, Yes. |

Q. And at that time he'w_as complaihing, was he not,

about cattle in the lower part of his farm, in that lower field around
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the barn?

A. At that time he came to my house I left the house
and tried (T-172) to get hold of Joe and we went to t_he bottom of
‘the hill and got the cattle out and back across the fence.

Q. Béck across the fence?_

A.  Yes.

. Q.  What fence?

A. Up there where Dr. f’awcetl;_had patched that fence
up there. |

Q. Up closer to the mountain?

A. ' Yes, sir, that is the time I told Mr. Sadler we had
to go to the mountain and back.

Q. 'Yc')u ddn‘t remember the cattle being in the barn. area
at anytime?

A. Yes, sir, I saw the cattle up close to i:he barn.

Q. That was in this summer of 71, is that correct?

A. Yes.

Q This was after he had removed his?
| A. Yes.

Q. And did you -drive them out of there?
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A, Yeé, I came home one night from school, I went to
Radford College at that time, I Came home and>as I came past the
barn .area driving up to the gate my lights caught ‘the cows a.n.d I
backed up and pulled up on his land and drove them béck across

" the worn down fence that night.
(T-173) Q. Dr. Fawcett héd re—buiit the upper pért of this fence
shortly after he took over the farm, did he not?

A, I don't know exactly when he did that..

Q. You know he re-built the fénce? |

A, Yes, we cérried,vs)ater'to them.

Q. He built iI; half way down between your farm and his
farm, half way down to the road?

A. I would say half way is a pretty good estimate.

Q. At that time did your husband stretéh some barbed wire?

A, Idon't know, Mr. Nﬁckolls.

Q. Mrs_. Hall, I want to ask you when you tried to divide- | |
the céttle and drive Dr. Fawcett's cattle in 1970 waé there any plade
in the fence where Dr. Fawcett had constructéd that they came thfough
and. you put them back?

A. You mean the fence that Dr. Fawcett had ran down from

the mountain?
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Q. .Di_d yéu put any of his bulls and steers back that

had co;ne. that way? |
.A. We put those bulls back from every crack and

corner, |
| Q. Are you saying there are places in that fence.he
 built where they came through? |

A. -Yes, when you take Wife and stretch 1I: across a
large area. I am not a farmer but a bull can bend wire easily éﬁd |
go back across as easily as he did Ehe_ first time,

(T-174) JODY ELIZABETH HALE

Q.  You are Jody Hale, the daughter of Joe?

A. Yes.

Q. You are fifteen?

A. Yes.

Q. Are yo.u a little afraid?
A. | Yes.

Q. Nobody here is going to bite but me. Have you
helped your dad take Dr. Fawcett's cattle back and have 5}0u helped
your dad take his cattle back?

A, Yes.
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Q. Both wfay‘s ?

A, Yes.

Q. Could you tell the jury where the cows got through,
where the Fawcett cattle came to your land and where your cows
went to the Fawcett land? | |

A, His cows came through anywhere they could g.et a
chapce, they come through beside the cattle guard and at .thev'top
of the hill they tore a fence up. An§ place they could get across
' to the females thleyvdid. They tore up the fe_nce'in three places
and rode it down real bad.

(T-175) Q. Could you tell the jury where ybur‘dad‘s cattle
went back over to Fawcett's?

'Af Mainly i.n the three places, beside the cattle gﬁard
and up ai: the top of the hil}l. |
| Q. Who was doing 't-he repairiné of these fenées, your
dad .or Fawcetl;?

A. My dad.

Q. Did Pawqett ever attempt to 4repair the fence to keep

his cattle out?

A. I never saw him send any of his men up there to fix -

the fence.



(T-175) FRANK REED HALE

Q. Are you related to Joe Hale?
»A. He is my son.

Q. What is your occupation?
A. Planning electrician.

Q. Do you also fafm?

A. Yes.

Q. Are you familiar with férms?

(T-176)  A. Yes, I 'v.v*as raised ona fé;rm.
Q. Your son owns a farm back on Back Créek that joins
Dr. Fawcett. Do you visit this farm?

A. _Yés, I have been over there, have been there every
day.

Q. | Are you retired from your occupation?

A. No.

Q. Do you help him on the farm some?

A. Yes, quite a bit, especially since las_t spring. I
finiéhed a job at Big Walker tunnel.

Q. Now, when your son bought the farm there was a

division fence on this farm was there between this farm and the Elkins



farm?

A‘

Q.

App. 176

Yes.

Was that fence in the same location when Dr.

Fawcett bought it?

years?
A.

Q.

Yes.
Same location today?
Yes.

As far as you know it has been there a number of

Ever since I can remeniber.

Prior to the time Dr. Fawcett put over 200 head 'of

cattle, bulls and steers, in his first cornfield‘there,vto your

knowledge do you know of any problem that the people on these

farms had with the line fences?

A

(T-177) Q.

No, sir, I have never heard of any problem. .

Do you know of your own knowledge, Mr.Hale,

whether or not any of Dr. Fawcett's bulls and steers came on your

son's land or some of the cattle and some of the hogs of your son



got on his iand frequently and if so what times?

A. W’henvDr. Fawcett put the first corn crop he put these:
bulls and steers Ehere and up until that time there had been no problem
w_it.h,fence,‘ never heard of it. Shortly after he put them in there they
started breaking the fence. down and cominé over on Ioe'.s propertyﬂ-

Q. Did this continue as long as those cattle were there?

A. Yes.

Q. Did ybur son's cattle go over on his place?

A. . Yes, they would always come béck at feeding time.

Q. What placés did you observe of your ow'n knowledge
- where the cattle went through and over the fence?

A. They went ovér them three or fourvplaces, I don;‘t '
know exactly but they broke it down at least three places I know of.

Q. Did‘ you y.ourself help repair this fence?

A. Yes.

Q. Have you tried to get‘your' son's cattlé back on his
place and Dr. Fawcett's back on his?

A. Both ways, yes, sir.

Q. In getting them back where would you get them back?
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» (T—178) A, Normally they would go back to where t_hey came
ox}er.because the fen_ce was down, They didn't have any problem
_ getting baék. |
Q. When Dr. Fawcett sold his cattle do yod‘know of
your own knowlédge that sorrie still remained on your son's plaée?
A. | Yes. ..
Q. = How many?
A. I don't know how mahy. I kno-w he had one or two
bulls,- one bull anyway stayed there. There was tWo for awhile but

I don't know what happened to one of them.

(T-179)

Q. During the time the second cfop was growing in late
summer and early fall, late fall, have you known of occasions that your
éon's cattle and hogs Would be in his corn, the second cofn crop?

A, Yes.

Q. Do you know in what numbers?

A, I hz_av‘e seen ten or twelve cows o.ver there and I have
helped get them out. So far as hogs I don't, |

Q. How many hogs did your son have?
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A. .I doh't know. Hé had a whole lot.
Q. Did you ever attempt to get the hogs out?‘
A.  Thave tried‘ to help get the hogs out.
Q. Did you obseme yourself where the cattle and hogé
would go on to Dr, Fachtt, w_hét paﬂ: of the fence?
| | .A. .You could see where the cattle went through.
Q.  Where would that be?
A.  They had ohe baa spot jﬁst before the cattle guard
and théy had two _plabes up on top of the hill. | |
| Q. Before the cattle guard, do you mean g‘at.e'space
or fence ?.
(T—180) A. In thé fence, not in the gate,
Q. When you got the cattle back have you helped
atL;empt to patch the fence? | |
A. I have several times.
Q You coﬁldﬁ’t tell where the hogvs got through?
A. N‘o, because a.hog is something you can't control
very well.
Q. Have you seen fields of corn hogged down?

A, I have hogged corn down mysélf.
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Q. Dr. Fawcett's éom, say in October of Ndvember,
along in there, ﬁave you seen a lot of it down?
: A, Quite a bit of it, yes.

_ Q. If cows>and hogs both are in‘ corn can you tell With
any degree certairiity_ which did the damage.to the corﬁ, the ‘hogs or
cattle?

A, You can't pinpoint exactly What each on_e. did. Ncr)rmallyA
a hog gets an ear off the stalk, he breaks it-down to get it, he will
tanke‘a bité or two and thén get anOther one, he will take anothér
stalk down. |

Q. Thafisthe nature of a hog?

A. Yes.

Q. If youvdidn't knéw the number of_hbgs in a field and
you ciidn't know the number of cattle in a fieldA énd how lon.g l;.hey.had.
b,een there and you walked in the field would there (T-181) be any way
of telling who did the damage? |

A.  No, Icouldn't, I don't think anybody else couid. o
By Mr. Nuckolls:

Q. You say that you have farmed some all yourr life? |

A. Yes.



~of?

Q.

But you are primarily an electrician?
Yes.

You haven't had a farm to make your livelihood off

I lived on my wife's farm and ran it.
Youf livelihood has been from being an electrician?
Yes, sir.,

Now you say that there was no trouble with the

division fence until Dr. Fawcett came in there and put his livestock

in there in the latter part of 70, is that right?

A’

Q.

Not to my knowledge.

During the time that he had them invthere there was

trouble with the fence, cattle started going back and forth both ways?

A.

Q.

Right.

And you folks would x;epair i't?

Th.at's right,

And how long did Dr, Fawcett have his 200 -head there?

I would say four or five mohths, I don't know.

. They were rounded up as a herd, some on his farm and

some on Joe's farm and taken off?
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was up.

season?

A.

Yes.

I believe it has been testified to in April?
I don't know what month.

Sometime in the spring_.?

I would say it was in the spring or summer, grass
Was it before or after the beginning of planting

Well, it would be after planting season so far as

putting out corn crops.

Q.
A,
15th of May.
Q.
15th of May?
A.
Q.
A.

Q.

When is the usual time?

Usually you try to get your corn in by at least the
You don't think his cattle had been removed by the

I don't think all of them had been removed by the 15th.
You are talking about those two?
That's right.

The ones had been moved off of your son's place

through his cattle pen and the ones Dr. Fawcett had moved they had
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been shipped off long before that?

A. I don't know exactly what time they were shipped off.

Q. After that do you know whether there Wés, did he do

- any repairing of the fence after his cattle were shipped off?

A. Not then, no, but after he put ouf the second crop .‘
when Joe's cattle would get over theré I would go get them'ahd (T-183)
help get them back. | |

Q. And repair the fer}ce'?

A.  The best I could, |

Q. The only cattle thét were 'going through that ferice at
that time were Joe's ¢att1e because Dr. Fawcett didn't havé any?

| A That's right. |

Q. 'i‘he fence would be repaired aﬁd you would have t_o go’
back again because the cattle would be over there? |

A. Idid it several times, I don't know how many.

Q. You didn't éee any planting by. br. Fawcett or these
people in May? |

A. I don't remember seeing any. He might have.planted

the back part of the place, I don't know,.
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Q. You don't know when the cattle were removed, you
ddn"f know when the planting was done?
A, That's right.
Q. You really cion't know when the planting was done,
"you don't ha‘ve any.recollection of that? -
A. Yes, Dr. Fawcett was planting some right in front-
of the house and it was in July. | |
Q. This is what you heard?
A. No, sir.
Q. You remembélf. the planting, you don't remember when
the cattle were removed?
(T-184) ~A.  Ididn't say that.
Q. Ypu don't remember when the cattle were moved and
they were there causing the trouble?
A. They were pfimariiy.
Q. You don't remember the date they were removed ?

A, No, I don't.
* * *
Q. Now on November 17th you were there when Dr.
Fawcett had some of Joe's cattle penned up, were you not?

A.  Yes.



Q._\ How many were pénned up?
A, I don't know how many were penned up. I didn't'.let
. them out. -
Q. Did you help drive them béck to Joe's?
A, Yes. o |
| Q. How many?
A, Eighteen or twenty, I don't know exactly.
.(T—ISS) - Q. These were penned up on the lower part of Dr. I—‘awcettr's
farm? |
A, in his loadi'ng pen.
Q. | 'That is in the South end of his farm ?
| A. VY_e‘s. | |
Q. That is maybe a thousandvfeet from where the road
| en‘tefs into Joe's property, somewhere in that area? |
A.. ‘I don't exactly know how far it isv but it is across in
front of the old house and barn.
.Q. Y-du have to pa'ss both of those before YOLI get_to Joe's
cattle’g_ﬁard ?
A, Yes.

Q.  And this pen was away down there?
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“A. It was right on the corner.

@.  There were eighteen to tw'enty head there?

>

I would say, I didn‘t count them.
Q. And Dr. Fawcett had penned them up?
| A. He had penned par.tvof‘ them.
Q. Were there more cattle around?
A. There was eighteen or twentyv. I don't know how. many
he had penned.
Q.  You helped drive them back?
A, Yes.
Q. Yo.uvsay that you. went over in the}"é to éet the lcattle
back (T—186) on several occasions? o
A, Yes.
Q. And on these occasions YOu saw considerable amount
" of the corn knocked down?
VA.I | Yes, there was some corn knocked down.
Q. I think you used the expression "quite a bit"? What -
percéntage? |
A, If you have got a good stand of corn I would say you

would observe corn being »knocked down quicker than if you have a
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half or a third of a sta.nd so I don't know What' percentage was down. |
Iwould say some, that is all I can say.
(T-186) JOSEPH FRANKLIN HALE
* % *
- Q. Tﬁe fence here in question, was that fence there

in the same (T-187) location when yéu bought it as it is today and
has been ever since Dr. Pawcett has owned the land?

A, Yés. |

Q. Prior to the time that Dr. 'fawcett plaﬁted corn in
the summer of 1970 and turned cattle in the fall of 1970 tell the
Court and the jury what problem you had, if any, with your division
fence?. |

A, It is like most fénces in the county and on any farm
in any county. You can't have them all in topvcondition like we would
like to have them. We couldn't afford to build.a new fence atiound
every farm in the county. We had some problem like anybody has,
'co_ws will gét out now and then, but then in 1970 when Dr. Fawcett .
bought the farm we discussed the fence and he started building fence.
He built a lot of fence back against the mountain where there weren't’

going to be any cattle. He built approximately hélf of it there along



our one line. At that same time, within a few weeks of the same

time, I strung some wire up from his part on down to the foot of

that same hill that you have heard referred to too many times. We

st'rung it out and hooked it on whatever was there. Sometime in
December that fall or early winter this iaroker or agent éf hié '
started bringing cattle in there and dropping them right along the
road. |

Q. Was this -in corn?
(T-188) A Yés, his first corn crop. They just pulledr up in thé
road and opened the gate and fun the cattle out. These cattle had
been t‘hrough the stock market and they were disturbed and upset from
being pushed around a lot. Shortly'after they got there in becember
we started having trouble with fences.

Q. In what way?

A. If everybody here knew how a Holstein will jump we

~wouldn't be here.

Q. Did his cattle gelt on you first or yours on him?

A. These Holsteins started breaking the fence down and
coming over there when a cow would be in heét and I assume they got
hungry fof salt, Everytim}e I would see a big group come o;ver tﬁey

would come right to the salt block and turn it over and start eating.
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Q. What spots in the fence can you point and tell
the jury.that the Holsteins started cﬁomiﬁg over?

A, Yes, below the caftle guard there waé somé weak
fence and there is still‘some weak fence there. It is adequate
for cows, it is adequal:é fo.r horses but it is not adequavte for bulls -
in my opinion. There was a éouple of places below the caﬁtle
guard we had trouble with fhe Holsteiris coming through by .the
sixtéen acre tract, 1In that little foset he wés referring to, it is
about 25 feet long, tha.t reéeivéd most of tﬁe damage. The reason
it was in the corner of both pieces of (T—189) property. Most of
the cattle were dumped right along there rso they didn't know they
had this 100 or 130 acres over next to the mountain. North of |
theré where. Dr. Fawcett drew that line we had places they got
back and forth. These Holsteins due to their jumping ability they
will jump apd ride it down, this can bé demoﬁstrated.- |

Q. Did you attempt to get his cattle off your place
and get your cattle'back on your plavce and fix the fence the best -
you could during the time his cattle were there? _

A. .It was a frustrating thing. We just cafried on a
fight :with those cattle continually. As my wife testified they came

across the yard fence. This wasn't a case of breaking it down, they
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jumpve‘d over it and ate up shrubbe.ry.‘
* * *

Q; Dr. Fawcett testified in the spfiné 0f' 1971 that
he éold his cattle or part of_ them and removed them off his place.
When he 'remo;\/ed the cattle off his place did .several cattle remain
’ ori your place?

A, I think Dr. Pachft said he sold some in 'Febr'uafy,'
that probably is true. The quantity of .cattle I-was feeding decreased. |
'I‘car_l't go back and definitely say two years (T—-”190) ago ahy
particular date. Sometime éar,ly in May, either aroundr the last week
bin‘April or first We_ek.in May, these Holsteins »had coﬁe through the.
fénce and were eating my oat crop..

* *. *

Q. You say they came across your fence at that time.
Are Athese about ‘the same spot_s they came across before? |

A, Primarily the same places, the weaker place and even
' after you have patched them when. you get patch on patch they ére

still weak.

(T-192)

- Q.  From the time the last cattle were moved off of your

1
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place éxcept for the one bull, from that'time, aftér that did you |
(T-193) repair the fence or weré you repairing it all the time or
what were you doing to the fence?

| A, Patching with barbed w'ire, steel posts here and
there. This was done because I couldri't affora to build a new fence
and build it right and didn't have the labor. Sinée Dad has finisﬁed
his job at the tunnevl he has been ;/vorking on it. I told Dr. Fachtt
I would build the fence as soon as I could. |

Q. Whén he didn't have any catt‘le‘ and you,haa cattle
oh your ‘farm befére he plan;ed corn in the summer of 1971 were your -
cows going on his place during that three 6r four moﬁths?

A. The lapse of time between the last.of his cattle». |
going to Dry Valley and the time he started plantihg corn Was about
a week. I think that was in May and I think -he started planting corn
in May, arqund the 15th, and I had alreadsr planted corn. He was‘.. ,
trying to borrow the corn planter. |
| Q. Then when he planted this cornﬁ the sedond time I -
think it is in evidence that your cattle started going over in his field.
Where would they gb over that you observed? |

A. At the same weak places, -fwenty—five or thirty feet

North of the cattle guard and two different occasions North of that
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.and a couple of times South of the cattle guard.

Q. ‘Was his bull among the cattle going over there?

A. He did and he wént West on Parf.ner..

Q. Did he take cows with him?

(T,_—19'4) A. On occasion he took ééws with him.

Q. | Did ifou attempt to get your cattle ib‘ack off of Dr
Fawcett and the hogs when they would get through this fencé?

A. Yes, as I said, if we found out the cows were ovér
thére we tried to get them back. Of course, a ho.g is nbt as simple,
you just_don't drive a hog. You have got vt.o outsmart him aﬁd get him
someiwhe.rev you can confiné them. It took up until this spring to
finally confine therﬁ and get them back.

| Q. How many hogs did you have in late 71 and part
.0f 707

A. That is hard to put an exact figure on. Some of
thosé sows were carried baék when we could find thém.

Q. Df. Fawcett was right when he said he thought some
of them were‘bofn o%/er there?

A. Right,

Q. Didv you atfempt as best you could to mend the fence

at those spots Where they were going through?
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A. Right.

Q. Did any of them ever gov through to your knowledge at
the cattle guard épace or fence spéce? | |

A. This is a disputed amount of space. Yoﬁ have heard
i; referred fo as three feetl or four feet, 'This cattle guard I put it in
bécause hunters would leave the gate open and a gate is an incon-
‘venience to you if YO;l go and com.e fnuch.

Q. When did you' put the cattle .guérd in?
(Tf195) A, I thinkvin 1969.

Q. Did you leave the gate l.l‘p after you put the cattle
- guard in? | | | |

A.  In 1969 we didn’t, until we had problems with horses
‘jumping the cattle guard and you heard testimqny about the gate bei_ng
:off and re—pléced'_ by a rope and tin. can, The tin cah was put there to
keep somebody, sqme car from running into the rope 'at‘ night. Th'e‘
.ro;n)e' was pt;t there "l:o break the horses’ vision, they couldn't go h'igh
and long at lthevsame time.. |

| Q. ‘This is the only purpose the gate serv.éd ?‘
A. Right. This dispufed area betWeen the e.nci of the

cattle guard and the post I would like to say this was o.n the East side



. App

" of the cattle guard. There was some Space there where a calf could .

have gotten through but not an eleven hundre.d pound cow or a
thousand pound. A cow has a hard time, she has four legs and the
reason she can't wal‘k sideway_s.

Q. Did you ever see any of the large cows go through

that space?

A, No, I can honestly say anytime I was out that way,
we run them away from this area because of the>weak fence.

Q. When you would drive them back from Dr. Fawcett's

‘place did you have any problem getting them back on your place?

A, May I add to his sketch. There is a pdrtion of the
fencé that runs down along the road. If the cows Cofne through this
area and come up by the old house and got on the béck side of the
house they would go thropgh our'fence.where they (T—196) kept.it
dbwn. This fence was enough of a fence if the.cows Qot on the right '
side of it they come throﬁgh the fence he_re. If they got on the left.
side and you forced them against the cattle guard they Wo_uld_jumpi
through theré and l:hefe _Was a broken gate down there. Most of the '
time we would open that gate and run them through the gate because
if you run a cow on.a cattle guard they will break their leg.

Q. WhenvDr. Fawcett plénted fhé qorn the -first time.

Have you farmed all your life?




A. No.
Q. How many years have you farmed?

I have actually been farming about eight years.

>

Q. I believe you are experienced in raising cofn?
A.  Yes, sir.
Q. You brought with you to show your qualifications
a Certificate of Achievement for raising the best corn and grain, the
Yéung Farmers of Americé_, what year?
A 1970.
Q. You do know something about growing corn then?

A, I think so.

(T-198)

Q. Do you know anytime that'your cattle during this time,
the ;econd corn crop, entered on Dr. Pawcétt's place that they did not
- go eithér over or through the.‘division fence between you all?

A, That is the only way they could get there.

Q. That fence runs from North to South, South to North
between the two farms? |

A.v Yes.

Q. Fach time you got them out did you attempt to repair

the fence?

L radflmmApp.195 L S T L s,



Q. Did Dr. Fawcett ever send anybody in there to h'elp.
you or try to mend the fence? |
(T—_-199) A. To my knowledge, no.-

Q. When his cattle were coming on you or'}.roufs on him
- did hé at that time attempt to mend the fence?
A. No, this was sort of a one-way tﬁing'. ‘
Q. Do you have any idea how ma‘ny of your hogs wen t in
- the field and lhow long they stayed or the cattle, do'you héve any idea?

| A. No, T can't say any'definite amount‘. They Werevi_n

there moré than they should havé been. We made an effort to get
them out as quickly as possible. So far as hogs I couldn't teil you.
The method we used in selling hogs, maybe two or three to someone
and rﬁaybev some to Valleydale.

Q. Is there anyway you can tell theijury what damage
f_night be done by S_four cattle and what by your hogs?

A. I am not Qualified to.

Q; Db you think anybody could walk in a field of cord
&;nd hogs and cattle in the;e and tell which one did the damage or
what percentage of damage? |

A, No, sir, cattle like we ére talking about and hbgs

like we are talking about,



| (T-200)

Q. Your hogs were in there the rest of the winter, even
after November of 71, they stay.ed the rest of the winter, did they not?

A. I would say intermittently th.ey did. I goﬁ a soOw up.
Thét is a big place. You can't imagine how big wifh no cross fence
that 300 acres is.

Q. The corn that was down, we are speaking bf the.
.sedond year crop, the corn that was down, Mr. Sadler asked if-' '
éomebody couldn't run hogs in there or cattle, Your hogé were
alréady in there and stayéd for the rest of the Winter? |

A. Yes, that isr the way Doc had ha.rvested hié corn
the year before.

(T—ZOi) Q. That was cattie?

A. No; they had hogs, too. Mr. Farmer had hogs.

Q. I a'm_speaking of the second year, your hogs were in _
there and they finished the har;vé»sting of the corh so to.speak, they
finished eating what was on the grOuﬁd?

A.What there was of it I would. say they did.

Q.  The corn néver was wasted, it Was consumed by

animals?



A. - 'No, Monday you fellows said it was being trampled
down in the mud.

Q. What was not trampled down in the ground was
" consumed? | |

A, Yes, by deer and hogs éﬁd turkeys.

Q. Are you currently rebuilding the section of the fence
up to where Dr. Fawcett stopped?

“A. | Yes except you have it turned around. I started up
~where ﬁe stoppéd.
| Q.  Where did you start?

A.- I hung the wire the same way Dr. Fawcett did. I
didn‘t go .six hundred feet between my pdsts. I waited until I could
put a steel‘ post e{/ery four;een feet.

Q. The lower part Idown toward the road,- have you rebuilt
it?

A. Be more speciﬁc.

| -Q. . As your road goés thrdugh here, this area right in here? -

A. - If you are referri.ng to right at the cattle guard ahd 25

feet each side of it T am. | |

(T-202) V Q. - Above it going toward the mountain from that new fence



has theré been any.work done on it?

A. A place repaired up there maybe ten or twelve post
lengths in between posts, there was a place that. I répéired becéuse
that was one of thé major blaces that thé COWS went:vback and forth.

Q. When was it repaired? Was it'rer;aired shortly after
he moved his cattle off or when?

A, Several times, it is Where in 1967 I started, dr
1968. 1 started right above the cattl‘e} guard some twenty-five to
thirty feet ahd we built a piece bec.ausle. this was the majoﬁty of the
problem We had with Underwood‘s ca‘ttle‘a. We built this one piece
of fence and léft a roll of wire theré to keép from cutting it and gtmng
it out to the next post and tied it up. This is the place they broke |
down and gbt through several times. It was continually thé weaker
place and foday it is probably the weak er place in the fence.

Q. ‘What I afn L:rying to find out ié Dr. Fawcett got rid of
his cattle the first part of May? | |

A.v Yes.

Q. The fence that you can observe there right noW, is that
the same fehce that was there when he got rid of his cattlé?

A. A portion of it is.

Q. Except for the one spot that you repaired has there been
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(T-203) anything else done? |
“A. In that eight or ten post length"s in there, that.is the
_best fence either of us had.
- . - Q. When you go from that eight or ten post area on North
- back toward the.woods when did you rebair any of it, have you repaired '
- it yelb?
| A. Mr. Nuckolls, are you referring to repair or replace'?

Q. You Cén tell}me. If you are replacing teli me that?

A, | Pfom ‘the end where we left the roll of wire over that
hill by some biglocust trees that has only been patched and on the
replacement he exte_nded further oh thé replacement, further South
“than I wanted, beééuse I wanted it 1eft until this trial but I was in
Brﬁfnswick County and Dad was taking care of the farm wérk and hé
_cleaned it out and fixed it like it should have been.

Q. | | A(Ihdicating on diagram) You are talking about fhe
fence up here, are you talking a_bout this area?

| A. Both»places. - They had éompleted the work over
there, they had completed that and had actually just étr‘ungvup'what
wire had been there éll albng. When I was not there, when we cleaned

it out with a bulldozer, they extended on up a. little further than I
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intended to. They used all the new wire they had. This cattle guard
‘répair has been done in the last three weeks. |
 (T-204) Q | I believe you testified that when Dr. Fawcett first
Qot the farm' and_ybu all talked about some fencing he built some'ai;lci
you just étmng some wire?

A. Yes.

Q. Barbed -wire ?

A, No, I can tell you the date, It was eléction day of
1970. I Was‘ Election Judge at Westcoe Precinét, the boys.c.ar'ne and
said the cows were in Fawcett's farm. I senf: them béck to get thé COwWS
oqt and string, all thaf is new fehce, some four rolls of it.‘ They hung.
it on Cherry trees and anything they Could until we could get in there
and set posts properly.

Q. It was not barbed wire?

A. "No, in that; pafticular area they d'idn't use any barbed
wire.

Q. This area dowﬁ here at the gate as you come through,
thé cattle guard is in this little offset area?

A. Rightf- the gate that was there and hés béeln there for

forty years is all in the little offset, we haven't changed anything.
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R Rt shonit it vhe s
‘A, It is sitting at an 'angle, ;‘ight.
Q. And the gate was .the same way ?
A, It has alwa.ys. been that way..
Q. There ié a fence coming do.v.vn this way and then turning
over toward the cattle guard? | |

A, Yes.
(T-205) Q And this is the feﬁce which you say that your father
has rebuilt? |

A. - Yes.

Q. And there was this rnefal, aluminurﬁ gate'acro’ss there
- at one Eime?

A, Yés.

Q. And your wife accidentiy struck it one time?

A. Yes.

Q. "From then on was it actually used as a gate or was it ‘
just hanging there for somet'ime_?
- A. For sometime we used it, .kept swinging it back andv

forth}by one hinge, | The. gate is still in existence on the farm. ‘That
gate was put there to keep horses from jumping the cattle guard and after

we moved the gate we put a rope because it would serve the same purpose.
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.. Q . -The gate :a‘ftveirvyovt.if ;/vife strﬁck 1t waé nrot“u.s.ed for
ke‘epiné the horses in but the rope was?

A, Fér some'two or three weeks we carried the gaté and I
began to get a lot of static anut that and I put the bope ﬁp.and it would
serve the same purpose.
| - Q. Dr. Fawcett. pianted corn there the fifst ?ea; he had
the farm, did he not, in_197d? | | ”

A, | Yes, shortly after he bought it.

(T-206) Q. And he got possesSi_on about May, if you know‘?.

A, I would say it was about May because Underwood had |

a crop and he let them get the crop off of it. 7
| Q. And he planted his corn after he got possession of it?

A. I would say he planted that corn.in May because. he had
somé new equipment and a right i.mpressive show of planting activity.

Q. He had s.ome good equipmént?

_A. That is not the same equipment he ‘used to plant the
second crop. |

Q. . The first year you said some of the cérﬂ was planted
around May 14th or 15th? -

A. Yes, when I speak of it relative to when we got the cows

~ out.
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Q; | Some of it was plantedi in June and some in July? A

A, Right. |

Q. - He did not _p_lant any crop on that farm this year at all? ’

A. _ That's right;

Q. . The area that he hbad corn the other two ,‘yearvs has now
grown up in weeds ? |

A Yes.

Q. So if the jury goes out there they won't see it like it
was during thoée two yéars? |

| A. No it' is not planted in corn.

Q.  You were ialkmg about the cattle riding down this

fence (T~ 207) what were the size of Dr. Fawcetl: s cattle?
| A. ‘He had all sizes.‘ |

Q. Ranging from what to what?

A. Well, it depends on whether you want to know when they
| came in and when they went out.

Q. They were there four months?
A. Yes, some of them had gotten uip to 1260 pounds and I

am sure he had some that weighed more than 1200. More important is
| the heilg.ht of a Holstein bec_:ause an eight or nine or ten months old bull

has height to get his weight on a fence and break it down.



Q. How heavy Would, one that old be?
| A. If he is twelve months Qld he ought to WeighVIOOO
pounds. |

Q. The one or two he testilfi‘ed he brought out there, what
were .the size of the smallest ones?

A, | I could estimate it, I have lost my estimate a few |
times. I would estimate they weighed 350 ‘to 400 pounds'and they were
_thg ones that died the most. |

Q. Did he have many of those?

A. I would say, talking about 22 0 head, more of them
were around 800 td 900 pounds.. |

Q.  You put this cattle guard in in 697?

A, Iiam sure it was put in sometime before Doc came out'v
there. . | |
Q. It havs been raised some since theﬁ?
(T-208)  A. ers, to clean it out at the same tirﬁe this replacement
was done. |

Q. If the jury goes out thére it has been changed ‘from what
it was in 697

A. No, not from what it was in 69.

Q. It is different ffom what it was> in November, 1971?

A, Yes, it is cleaner.
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| Q. And bréen raised up sonvler?. |
A.. When the state comves with the snow pléw they push_
gravel in there and you havé to clean il; oﬁt.
IQ. So it has been cleaned out and raised since Nove‘mber,
197172 |
A.  Yes.
THE COURT: Waé the gate when it was there on fhe division line or
was it catty—-cornered?

A, - The gate sWung on an angie. This is a tar;geht sectiori
of the line fevnce and the Southwestern end of thatv gal;e actually swung
on the line post and swung into this offset that Mvr._ Nuckolls is-
refefring to.

Q. W’hen the gate was stronger, closéd and hooked was it
on vthe line then?
A, No.
Q. And the cattle guard, does the line run -through the |
cattle guard?
CA, A poftion of that, on the same Nérthwestem corner. If -
you (T—209) gbt up there and looked down the line a portion of it would.
be , the remainder is setting out in the state rgad because that is vwhere

the state road runs to.
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Q. This gate the Judge hés asked aboﬁt, is it in the
same locationv as it has always been since you have ownéd the place?
A. Yes.
(T~210_) Q Yog have been out there for several years and I
believe your dad said it has been there as long as he can re‘mvember?
A, I have been familiar with the farm since I can
remember.
Q. There has been no ch.ange in the properfy line since

you bought it or since Dr. Fawcett bought it?

A, No.

By Mr. Nuckollls:

Q. | Maybe Joe mis_understood, the dividing line between.
you and Dr., Fawcett, is this a straight line all the way through there?

A. Yes.

Q. And the gaté and cattle guard are here but thisilitbtle '
offset is Dr, Fawcett's? |

Ar. If you went back to a deed and fix a tangent line it is
part of the line fence, it is.part of the whole thing.

Q. Your deed calls for one line through here?
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A, I have nevér read it. I assﬁme it does.

Q. If doesn't come up here and down? :

A, You are exaggerating it, the offset is four or five feet
if you were lookirig on the tangent line.» ’
| Q. You think this offset is four or five feet?

A, If you were standing in the line fence and looking |
North I am saying the offset might be six feet.

Q. What I am saying the‘deed, ‘your deed and Dr..
f‘awcet;t'_s (T-211) deed qalls for this line going right straight through
there, it doesn'ﬁ make this little zig-zag?

A, Dow has searched it.

* * *
DR. BLAKE FAWCETT

Q. Dr. Fawcett, on Nox}ember 17th, I believe Ait has beeh
testified, you and Mr. Kenneth G. Parmer, you had him come out there
and look at thé farm and the corn, etc., is that corfect?,

A. Yes.

Q. At that time did you examine the fence between you and
Mr. Hale?

A, Yes, sir; all the way around the farm.
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Q.  Was this in conjunction with Mr. Farmer?
A, Yes, sir,
Q. Thé area on your sketch right- here, North.up'here what
Was_.the condition?
A. That fence was just like Mr. Hale has testified, .
part of the fence was good and part of it was bad. There had been
quén wire hung there along Wild‘ Cherry and Locuét and posts.
Q. ”Was there any spot in.there where you could see that .
cattle had com.e throﬁéh?
(T-212) A. No, sir, it was ju‘st like Mr.‘ Hale just 'testi‘fied.
Q. | .This‘ offset in here, about how far back is it from
the straicjht liné? . |
' .A. "~ The distance will have to be'a little rﬂore than six féet
because the gate comes off of a post that séts in the line énd swin_gs |
‘out acréss the roédway and.if yo‘u put a twelve foot gate, it comes off
aﬁ anv.angle to the East and the cattle guard léys right underneath 1t
Q. Mr. Hale said éomething about ybu putting fenc“e. at
the back of your farm up next to the mountains -_and he said you‘ put a
gbod fence, I believe. What was the purpdse of it?
| A, To keep the cattle out of the mountain because most of

the people in the area don't fence against the mountain and if the cattle
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get in the mountains they would get on anoth_er place and I fenced
3000 feet of fence to fence the cattle out of the rﬁouﬁtain éo they.
would not famble back and forth. We built new fence during 1970
from here 1600 feet and 3600 feet across here and 2000 feet across
ﬁere to the point where I join Mr.Hale down here. - |
(COURT WAS ADJOURNED fOR LUNCH TO RE—CONVENE'AT 1:00 P.M.)

(Motions and instructions were ruled on in chambers as follows:

MOTION BY MR, SADLER: If if please thé Court, the Defendant..,

Ioseph Franklin Hale; now that the evidence is complefed', respectfﬁlly
(T-213) renews his motion to strike the évidence of the élaintiff and -
“enter judgment for the defendant or instruct the jury té return a Verdict

er the defendant on the ground previouély stéted that éll of the evidence -
vin the case is that the fenqes between Dr. Fawcett, the plaiﬁtiff, and

Joe Hale, the defendant, are division fences and that it Wés the mutual
duty-of each for repair or maintenance of the fencé and if the .fencé needs
repair or replacement the remédy is under the statutes in Virgini‘av providing
Vfor maintenance of fences and I believe the Courtv.has élfeady ruled th_at.
the division fence in this case was not a lawful fence and,. therefore,
neither party could recover from the other from any animal of t‘he; other

going on the land and doing damage but I understood that the thing for



::the Jurybnov;ls Where the ‘cattle got th*ough the fence and i:l;lat any
cattle that went through the gate space or the cattle guard spaCe which
the court'hés heretofore ruled was the responsibility of Mr. Hale and
that Mr. Hale would be liable for any damage dQne by those cattle fhat
went thfough that space only.

First t'hing is T understand Dr. Fawcett's counsel relies on
Section 8-873.2 of the Code which says that any person who wants to
build a cattle guard across an easement hae to maintain the same., I
believe Section 8.873.2 has to be read in connection with.'_Sectiorvxs
©8.873.1 and 8‘.8‘73.3. The whole thing says that an'y owﬁer of the
. property on which a road or right of way, not (T 214) a publlcvroad
over which an easement exists for 1ngress and egress, may place gates
across the road for protection of livestock, and if the man that owns
‘the fee, Section 8.873.2, puts a gate across the easemeht then the
gate can be replaced byAthe man that owns the easement but thet he will
have to upkeep the same and such cattle guard shall be deemed a 1a§vfu1
fen.'ce and not an interference with the easement. |

| It is obvious these sections epbly to a gate across the

easement, the man who owns the easement has avrright of ingress and

egress‘but the man that owns the property can put a gate across so that a



man coming across has to open it but ﬁe can, vif he wants to, repiace-
the gate with a cattle guard. We maintaiﬁ.that the cattle guérd and
gate involved was a part of the division fence.- .I think that all of

the evidence is iE ﬁas béen s0 treated by people since time immdrtal.
I would lik‘e to cite the case which I have found since we were here
I'\/Ionday», ‘165 Va. 565 Goode vs Pettigrew in which this .case says a
gate isv a part of the division fence. On this ground we.feel like that
regardléés of where the cattle got through that it wouid be tﬁe mutual
duty of Dr. Fawcett and Mr. Hale to fix the fenbe or constrﬁct new
fence if need be but there can be no recovery and [ ihvite the Court
té read this case.

THE COURT: It is a jury issue and I will overrule the motion.

‘(T—.215) MR. SADLER: Let me assign another ground. The Court's

ruling at this point is the samé as.it was Monday, is that it 1s a jury
issue as to v.vhet‘lher or not Dr. Fawcett is entitled to recover: nérrowed
down to dama'ges from any trespass of cattle, Mr. Hale's cattle, thaf. _
wéht th.rOu‘gh the old gate spacé and the beginning of the di\)isiqﬁ fence

- and, of course, the jury in attempting to do this will have to try tb under

the Court's instructions, assess damages just for that and nothing more,
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We believe under all the evidence that the plaintiff has not borne -

the burden of showing damages from those cattie so that the jury can
arrive at ahy sort of intelligent probable amount of damage by thes-e |
cattle. 'Wé think they would necéssari_ly have to speculate or guess
or anything else and we think the plaintiff has not b.orne this burden.

. There is no way thé jury can do it. They relied on é man by the name
of Kenneth Farmer. His testimony on the first day his opinion was

that 75 to 80 percent of damage was done by cattle, period. Doesn't
- know where those céttle came from. He admitted on cross..examination
he had no .basis' for such opinion. He didn't know how rﬁaﬁy hogé were
in'tﬁere and I think_' he finally said that he had nothing to bé'se his |
opinion on, yet he repeated his opinion on re-direct on the basis of

. s;zmething. I don't think there has been any basis on which a jury

' could arrive at an intelligent arhount of damages.

' (T—216) THE COURT: I am going to let the jury pass on it.

MR. SADLER: Note an exception. Also, the plaintiff has sued oh three
. grounds. We would move to strike out one which is willful. We move

to strike this ground, we don't think there is anything willful about it.

MR. NUCKOLLS: If Mr. Hale knew or should have known abbut that
gap being left and didn't do anything about it then I think thaf is willful.

~



THE COURT: Idon't think so. T sustain the motibn as to-willful.

. MR. SADLER: The second ground says negligently.

THE COURT: It is just trespass. If you' are entitled to recover éll
you have to show 1s that the cows did go over there. It is a trespass,
is there any question about that.

MR. SADLER: I think you are right.

MR, NUCKOLLS: If he was negligent in it.

THE COURT: Surely you don't want to have to carry an additional
burden to prove negligence when all you have to prove is simple
trespass. As long as you can argue they got in there through this means -

and it was his responsibility to do something about it.

MR. SADLER: It was a mutual responsibility as to the fence.

MR, NUCKOLLS: This one particular area.

THE COURT: Irwill let-the case go to the jury on grounci 3 on trespévss
within the gate area.

(T-217) MR OWENS: I would alsé move the Court to strike the evidence _
or direct a verdict on this basis~ thaf the Coﬁrt has in éfféét 'ru.led that
the defendant, Joseph Franklin Hale, éither properly gate or properiy
havé a cattle guard across the right of way so that any livestock cannot
come across thét right of way as distinguished from the divisional line

fences. If thisis Ehe law his sole obligation and exclusive obligation



would extend only to the Wid!_:h of the right of way involved. There is
.no evidence to show the width of the right ofdway, to show w_hethei;

or not the gate or the cattle_guard exceeded the'righl: of way or was
shbrter than the right of way. There is no evidence to _showv whether

vit did or did not properly cover t.he right of way beéide thé fence. The
Court doeén't know right now the width of the right of way, nor does
the jury. Assume he had a fifteen foot right of way and he put a twelve
foot cattle guard leaving an area Qf three feet and suppose from the end.
Qf the cattle guard for ah area of fifty feet he did riothi_ng el'sé‘, he left
it blank, then i; wouldvbe incumbent upon the-adjacent properfy owner
to come in a‘nd build that back .to the two or thrée feet. | There is no way
the jury can tell ho‘W wide this cattle guard would ‘h‘ave been, maybe
this cattle guard covers a right of way properly and maybe it doesn't, I
just don't know. |

- MR. NUCKOLLS: In reply to that first off it is impossible for the jury to

see now becéUse Ioé's father, unbeknowing to .(T—218) to Joe came along
ar.1d. built a Woodeh fence, 'goodn solid fence there at this point right'vup

to the cattle guard like it should have been all along so a jury can®t

go out_there and see but we had’evidence, Dr. Fawcett Itestified to it,.
and Mr. Pdrmer and Mr. Underwood. Dr. 'Fachtt s‘aid the gate crossed .

over an area just where the cattle guard was and covered it and blocked



cattle out. Big herds - of cattle didn't get in there until then, once
tha‘t gate was removed the area beside which he testified was thfeé
or four feet they went through. Mr. Underwood said the samé thing,

that is the area they went through. They removed the gate and he

didn't provide a barrier of any kind.

MR, OWENS:  The width of the right of way should have been
proven. r_’I‘_his might be a tweh}e foot cattie g‘uard over a ten foot
right of way. I think it goes fight to the heart of the pi‘bof nf the
whole case. | . |

THE COURT: As I have said I am going to let it go to the jury.

(Defendant by counsel excepted to the ruling of the Court.)
(I'nstructions were taken up and the following exceptions were noted:)
Plaintiff by counsel offered Instruction No. 1.

MR. SADLER: We object to Instruction No. l'because there was no

gate across any easement, thé gate was on the division line, it was

a division gate. We think that either_party had the (T-219) right to
remove the gate'and_replacé it with a cattle guard at their joint expense.
Thve Court allowed instruction No. 1 to.which Defendant by cnunsel

excepted. ‘ 3

Plaintiff's Instruction No. 2 was allowed as amended to v}hich Counsel

for defendant excepted.



- Instruction No. 3 for Plaintiff was offered and allowed to which the
following exception was made:

MR. OWENS: No. 3 i-s a proper statement in law but you don't have to

prbve it with mathematical certaihity but you do have to have a
reasonable estimate and again you can't show which is done by .the
cattle or wh‘ether the cows came through the gate ‘or the fence.
Instruction No. A for Defendant was offered and allowed to which
there was no exception.

Ihstruction No. B for Defendant was allowed to which Plaintiff by

counsel excepted as follows:

MR. NUCKO'LLS: I feel that the Court's first ruling.about the hogs is .
wrong a‘nd I have excepted to it before. It is the defendant'vs duty to..
restrain his hogs and not let them run wild and all the damage that
was done by these hogs should be compensatéd for by the defendant.
Instruction No. A~1 for Defendant was refused to w.hich ruling Defeqdant
by counsel excepted.

(T-220) The Court instructed the juryb.
Arguments. were made by counsel for Plainfiff arnd couﬁsei for Defendant.
Thé Jury retired to their' room and afte: asking for élarification of
Instruction B returned a verdicf in favor of Blake ‘Faw.cett, the Plaintiff,

and fixed his damages at $7,000.00.



App. 218

MOTION BY MR. SADLER: If it please the Court, the defendant by
counsel,_ moves t‘ne. Court to set aside the verdict and énter up a
verdict for the Defendant as a matter of law. Under the Court's
instructions this ve.rdict was based on speculation. We don't

. b_elievé that a._jury, no matter how inteiligent, could arrive wiﬁh N v
reésonable certainity at any amount of damage that x&as_done by any
cattle which had come through this specific_ space.

Thei parties égreed that the following should have been a
part of the transcript but the Appellee, by counsel, made the same
objecfion to this portion because of the timely corr‘lpli.ance with the
rules of this Qourt in amending tﬁe transcript té show this ‘omis.sion
fr_om the transcript;.

On éage 4220 of the transcript of the testimony, the motion
, by. Mr. Sadler to set aside the verdict of the jury should state that
. this motio‘n. was “ovn grounds previously aséigned as well as the |

remarks set forth in the transcript.

MR. NUCKOLLS: I think these gentlemen, they had the opportunity
to hear all the witnesses, they were amply instructed by the Court
and came back to get clarification, the Court qualified the instruction.

The instruction that needed clarification was the one presénted by



céunsel fof th'e‘défendant,. and thesevg.;entleme.n had the law before
them and made their decision and there was ample evidence to

provide them with a guide which they needed.and this was all they
needed, was the witnesses and the instmctions and I submit it is'

a 'vérdict that will havé to stand.



App. 220
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

NOTICE OF APPEAL

.Notice is:hereby given that Joseph Franklin Hale appeals
: from‘a final judgment renderéd-by thié Court in this cause 'on the 5th.
day of March, 1973, and announces his intention to apply for a Writ
of Error and Supersedeas to The Supreme Court of Virginia.

ASSIGNMENTS OF ERROR

1. The trial court erred in ruling and holding tﬁat the :
gate and cattle guard installed in fhe division fence between tﬁe
adj'oining landowners was not a part of the division fence and sdbject
to tﬁe same sfatutc.)ry.regulations as division fences.

2. The trial court erred in not striking the:evidence'of
the plaintiff and rendering summary judgment for the defendant; or
‘ -advising the jury to find a verdict for the defendant on the followingA
‘ grounds:

“(a) | The liné fence, including the gate and éattle guard
area, between the property owners was a division fénce a.nd plaintiff
could have, by taking the required statutory procedures, proteéted‘
himself from the claimed trespass by defendant's pattle, and his

failure to do so precluded a recovery for damages from the defendant.



‘ (b)“ Assuming that the triai court Was correct in his ruliné |
that upkeep o‘f a fence, gate or cattie guard at the termination of the
easement was the sole responsibility of the deferidant, there was no
evidence as to the width of such easemént, and. therefore, no proof
Whatsoever that any livestock of the dlefendant entered upon the lands
of the plaintiff acrossv this easement porition of the division fehée.

(c) Assuming that the trial court was ccvm“e‘ct in his ruiing
as to the gate and cattle gﬁard area..of the division feﬁce, the plaintiff,

as a matter of law, failed to prove with the required degree of certainty

- any damage to his corn from cattle of defendant which may have

entered his field through the gate and cattle guard portion of the
division fence. | |

3. The trial court erred in overruling defendant's motion
to set aside the Verdic.t of the jury and entering up 'jﬁdgment for the‘
defendant non obstante verdicto on the sarﬁe grounds as set fqrth in
number 2 ab‘O‘\}e.

4, The trial court erred in giving instructions numbered -
2-and 3.

5. The court erred in striking the evidence on defenda.nt's

counterclaim.



App. 222

Respectfully,

/s/ Philip M. Sadler

_ Of Counsel for Defendant_

- /s/ A. Dow Owens

Attorney for the Defendant and -
Counterclaimant

CERTIFICATE

: WeA, Philip M. Sadler, of counsei for the defendant, and A.'v N |
Dow dwe;ls , attorney for defendant and counterclaimantv, héreby certi.fy :
that we héye served a copy of this Notice of Appeal and As‘signmevnts
bf Error on‘ the piéintiff by méiling a true copy hereof to Eugene L.
Nuckois', attorney of record, at his office in the Crowéll Buiiding,
Pulaski, Virginia, this 28th day of March, 1973.

/s/ Philip M. Sadler

Philip M. Sadler

/s/ A. Dow Owens

A. Dow Owens

Filed 3/28/73
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