


ik U b UMMV Ye WA

- - = LY AR b W e rdAss v Y W M MR

Jgauany, °JIpN Iesq

_ £0gL °ON DPIODdY
UOLTOW D 2I3dOoY °SaA °*T® 319
‘uorrexodao) Surassurduy 3 FeIOITY UBODTILWY oY
01Z€z ©®BTUISITIA ‘puowyory
SurtprIng sieaddy Jo 31ano) swaadng
steaddy Jo 1ano) osuwaadng
JyIo1n ‘aauany °*H PIBMOH °UOH

6961 ‘€Z Jaquedaq

orre-16S INOHJITTHL
€04 Q0D VEIY

XGSOW THL O

0£028 VINIDUIA ‘XVIAIVI
IHAFALS NIVIJ 09SOT
MV IV XANEOLIVY

THONY NAHIVIN o




opd: YA

JI9YOJy J9YrenW 4

Ty W

‘sanof ATnay Axop

‘nofk yueyy,

*ow 9AT3 uBO nok dryay Aur ozeroaadde TreBUS I

‘pae3ea STIUYl UTI JUSTIIO Au

01 1InsaJg yStw 3BY3 SUOTILBOIJITIWEBI JeInorzaed Aue aaB aJ9yjl jou
JO J9Yjloyum pur {1asunod STY puk sorlaed oyl Jo suo o1 pouaddey
1eym SuTJIOopuUOM 1JIN0D Aue SUTABOIT ONITSIP I SB ‘UOT100UUOD STY3l UT
9TTIF 031 3ySno JO j3snuw T 31BY] JI9YylJIny SUIYlAUB ST 219Ul J2UloUm
Sutaepuom we 1 ‘aoasmoyg -aruerrodde JOF TOSUNOD JO jusundae pue
JotTaq 9yl pue pJoodx 2yl uodn popIoop o9 ITIa Teadde oy3z 1vYl pue
‘Juaumsae TeJO UT pJeay aq 30U TIIM 9y ‘ITeBUYSQ SIY UT JdOYFJInJ ouUOp



AMERICAN AIRCRA
CORPORATION AN
CORPORATION,

against

ROBERT C. MELTO!

"IN THE

t of Appeals of Virginia

T RICHMOND
ecord No. 7303

T ENGINEERING
'D U. S. ELECTRONICS
Plaintiffs in error,

N, Defendant in error.

From the Circuit Court of the City of Alexandria
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ria on the 27th day of February, 1969,
or judgment then therein depending,
Iton was plaintiff and the petitioners
the petitioners, or some one for them,
h sufficient security before the clerk of
the penalty of $300, with condition as




2 Supreme Court of Appeals of Virginia
RECORD
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MOTION FOR JUDGMENT

The Plaintiff, Robert C. Melton, moves this Honorable
Court for judgment against the Defendants, jointly and sev-
erally; and in support thereof, avers as follows.

1. The Defendant, American Aireraft Engineering Cor-
poration, is a Maryland Corporation transacting business in
Virginia, at 800 Slaters Lane, Alexandria.

2. The Defendant, U. S. Electronies Corporation, is a Dela-
ware Corporation, transacting business in Virginia, at 800
Slaters Lane, Alexandria.

3. On or about March 1, 1967, the Plaintiff, at the behest of
Leon Frenk (President and Director of both Defendants)
and after considerable negotiation, was employed by the De-
fendants in the position of general manager of each of said
corporations for a minimum term of one year beginning March
13, 1967. The terms of the Plaintiff’s employment are set out
in full in the written contract of employment, dated March 1,
1967, an attested copy of which is attached hereto, made a

part hereof by reference, and marked “Exhibit A.”
page 2 } 4. The Plaintiff, in performance of said contract,

began his employment and continued the same until
November 27, 1967. On or about November 21, 1967, the
Plaintiff tendered to the Defendants, in writing, his resigna-
tion, the same to become effective December 15, 1967.

5. The Plaintiff’s said resignation was never accepted by
the Defendants. On the contrary, on or about November 27,
1967, the Defendants demanded that the Plaintiff leave the
plant at 800 Slaters Lane in Alexandria, Virginia, with no
reason being given for such demand. On or about December 4,
1967, upon inquiry being made by the Plaintiff of him, said
Leon Frenk informed the Plaintiff that his res1gnat10n was
“accepted effective November 21, 1967.”

6. In fact, the Plaintiff had never tendered a resignation to
be effective November 21, 1967, but had made the tender set
forth in Paragraph 5, above; and his said resignation has
never been accepted by the Defendants. In lieu of acceptance
of his said resignation, the Defendants chose to terminate
the Plaintiff’s employment under said contract as of Novem:
ber 27, 1967.

7. By the terms of said contract, as a result of the Defend-
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ants’ termination of Plaintiff’s employment, the Plaintiff is
entitled to severance pay totalling $3,000.00. The Defendants
have failed and refused|to pay said sum.

8. In addition, by the| terms of said contract, the Plaintiff
is entitled to the sum of $3,000.00, termed a bonus in said
contract, which the Defendants have failed and refused to
-pay.
9. Furthermore, by the terms of said contract, the Plain-
tiff was entitled to vacation time which he did not use. The
Defendants have failed |and refuse to pay him vacation pay
for three weeks in the amount of $750.00.

10. The Defendants have failed and refused to pay the
Plaintiff the balance of Eus salary for the month of November,
1967, in the sum of $500 00 less a credit of $192.30, or a total
of $307 70, for the perlod November 21, 1967 through Novem-

ber 27, 1967. l
page 3 1l In consequence of the Defendants’ breach of
said contract,|as aforesaid, the Plaintiff has suf-
fered damages in the sum of $7,057.70.

WHEREFORE, the Plaintiff moves the Court for judg-
ment against the Defendants, jointly and severally, in the sum
of $7,057.70, together with interest at 6% from November 27,
1967 and his costs in this behalf expended.

Robert C. Melton

Phillips, Kendrick, Gearheart & Aylor

By: F. Mather Archer
F. Mather Archer
Counsel for Plaintiff
P. 0. Box 665
Springfield, Virginia 22150

Filed in the Clerk’s Office of the Corporation/Circuit Court
on the 16 day of April, 1968.

Teste: Alvin W. Frinks, Clerk

By: Katherine F. Bradfield
Deputy Clerk

page 24 }




4 Supreme Court of Appeals of Virginia
INTERROGATORIES TO PLAINTIFF

Pursuant to Rule 4:8, Plaintiff is required to answer each
of the following Interrogatories under oath and to file said
answers with the Court and serve a copy thereof upon De-
fendants’ attorney within ten (10) days of receipt hereof
by Plaintiff’s attorney:

1. By which Defendant were you employed?

2. By which Defendant were you paid?

3. If you claim to have worked for both Defendants, de-
scribe the nature of your activities for each.

4. Prior to your resignation letter of November 21, 1967,
whom had you informed that you were leaving Defendants’
employ and when and how did you so inform each of them?

5. What services did you render for each of Defendants
after November 21, 1967, specifying the date of each and
the hours devoted thereto?

6. What reason did you give Defendants for your resigna-
tion?

7. Did you, at or about the same time, decline to undertake
any assignment for or from Defendants? If so, please de-
seribe the same, the date thereof, your reasons and how you
communicated them to Defendants.

8. When and how did Defendants respond to your resigna-
tion?

9. Where are you now employed and at what salary? When
did you apply therefor and when were you accepted?

10. How much time did you take off from your
page 25 } work for Defendants during the time you were
with them?

* * * * *

NATHAN L. SILBERBERG
Attorney for Defendants

1001 Pennsylvania Building
Washington, D.C. 20004

DI 7-4550

Filed Clerk of Courts City of Alexandria Apr 30 10 54
AM ’68.

Alvin W. Frinks, Clerk
By AW.F.,, Clerk.

* * *® *. *

page 28 }



American Al
ANSWER OF DEFH

Answering the Motio

Aireraft Engineering (¢

1-2. Admits the alleg

3. Admits the authen
Motion for Judgment
Paragraph 3.

4. Admits that Plain
ember 21, 1967, but d
graph 4.

5. Admits that the r
that Plaintiff was aske
other allegations of Pal

reraft Engr. Corp. v. Melton 5]

CNDANT AMERICAN AIRCRAFT

n for Judgment, Defendant American
orporation :

ations of Paragraphs 1 and 2.

ticity of the document attached to the
but denies the other allegations of

tiff submitted his resignation on Nov-
enies the other allegations of Para-

>signation was promptly accepted and
d to leave the premises but denies the
ragraph 5.

6. Denies the allegatlons of Paragraph 6, as set forth

therein, but admits rec
ceptance thereof.
7-9. Denies the allega
10. Admits that it d
tion but denies the othe
11. Denies the allega

e1pt of Plaintiff’s res1gnat1on and ac-

tlons of Paragraphs 7, 8 and 9.

d not pay Plaintiff after his resigna-
r allegations of Paragraph 10.

tions of Paragraph 11.

BY WAY OF FURTHER DEFENSES,
DEFENDANT ALLEGES:

12. The Motion for

;

Judgment fails to set forth a cause of

action for the relief therein sought.
13. To induce Defenldant to engage him, Plaintiff misrep-

resented his

page 29 } fendant’s bt
14. After

failed to perform the

fendant.
WHEREFORE Defe
ment be dismissed, wit

*

Filed 5,/15/68.

s experience and abilities as to De-
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same in manner he had promised De-
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Nathan L. Silberberg
Attorney for Defendants
1001 Pennsylvania Building
Washington, D. C. 20004
DI 7-4550

Alvin W. Frinks, Clerk.
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RESPONSE TO INTERROGATORIES

Now comes the Plaintiff and presents the following in re-
sponse to the interrogatories received by him on May 2, 1968 :

1. The Plaintiff was employed by both Defendants.

2. To the best of the Plaintiff’s knowledge, he was paid by
both Defendants, by checks imprinted with the name, “U. S.
Electronics Corporation,” and signed by Leon Frenk for U. S.
Electronics Corporation.

3. The nature of the activities of the Plaintiff in his em-
ployment for both Defendants was general management.

4. Prior to the date of the Plaintiff’s resignation letter
of November 21, 1967, the Plaintiff had informed no one he
was leaving the Defendants’ employ. During the day of Nov-
ember 21, 1967, and prior to the actual delivery of said resig-
nation letter, the Plaintiff informed the supervisor of each
department orally.

5. Subsequent to November 21, 1967, and on November 22,
23 and 24, 1967, the Plaintiff performed his duties as general
manager as he had done since the beginning of his employ-
ment, and, on each such date, the Plaintiff performed his said
employment from on or about 7:15 a. m. to on or about 5:30
p- m. On November 27, 1967, the Plaintiff reported to work on
or about 7:15 a. m., intending and prepared to perform his
usual duties as general manager, and continued to do so until

on or about 10:30 a. m., at which time he was ad-
page 31 } vised that his employment was terminated and
that he was to leave the premises.

6. Increasing difficulty of ability to produce on schedule, to
plan an effective organization and to maintain his health.

7. The Plaintiff, on November 21, 1967, declined to accom-
pany Mr. Leon Frenk on a trip to Kurope which was, at that
time, tentatively scheduled for the first part of December,
1967, because the Plaintiff considered that the best interests
of the Defendants would not be served by his making the trip,
due to his forthcoming resignation on December 15, 1967.

8. On November 24, 1967, Mr. Leon Frenk calling Plaintiff
into his office for the purpose of discussing his forthcoming
resignation, but the resignation was not discussed. On Nov-
ember 27, 1967, Defendants informed Plaintiff that he was no
longer employed and that he was to leave the premises that
day, with no reference to Plaintiff’s forthcoming resignation
being made. On December 5, 1967, Defendants orally informed
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Plaintiff that his resi
November 21, 1967 and
Plaintiff so stating.

9. Objected to.

10. During the time
the Defendants, the Pla
consecutive days in Au
cause of illness and the
Frenk that he remain a

Subseribed and sworn

1968.

My commission expiz
Phillips, Kendrick, Gea

By: F. Mather Archer,
F. Mather Archer
Counsel for Plaintiff
P. O. Box 665
Springfield, Virginia

Filed Clerk of Cou
AM ’68.

Alvin W. Frinks, Clerk
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RESPONSE

9
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third day upon the advice of Mr. Leon
t home and rest.

Robert C. Melton

to before me this 15th day of May,
Nancy L. Hughes

Notary Public

es on June 2, 1971.

rheart & Aylor

ts City of Alexandria May 17 9:54

‘ By Alvin W. Frinks, Clerk.

|
|
* *
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TO INTERROGATORIES

Now comes the Plainti'ff and presents the following in re-

sponse to Interrogator

9. a.) United States
b.) $9,971.00 gros
¢.) January 5, 19¢
d.) February9, 1

y Number 9:

Government.

5, annually.
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8 Supreme Court of Appeals of Virginia
Robert C. Melton

Subscribed and sworn to before me this 22nd day of May,
1968. My commission expires June 2, 1971.

Nancy L. Hughes
Notary Public

Phillips, Kendrick, Gearheart & Aylor

By: F. Mather Archer
F. Mather Archer
Counsel for Plaintiff
P .0. Box 665
Springfield, Virginia

Filed Clerk of Courts City of Alexandria May 24 10:35
AM ’68.
Alvin W. Frinks, Clerk
By K. F. Bradfield, Deputy Clerk.

page 36 }

* * #* * ¥*

FINAL JUDGMENT ORDER

This 16th day of December, 1968 came the parties to this
cause, in person and by counsel; and the Defendant, American
Aircraft Engineering Corporation, having filed its proper
response to the Plaintiff’s motion for judgment, and the De-
fendant U. S. Electronics Corporation having failed to file
any response to said motion for judgment; issue was joined
upon all the pleadings heretofore filed. Thereupon, the parties
having waived trial by jury and elected to submit all matters
of law and fact to the court for hearing and determination,
without the intervention of a jury; and the court having
heard the evidence and arguments of counsel, finds that the
Plaintiff is entitled to salary, based upon annual remunera-
tion of $15,000.00, in the amount of $10,690.17 for the period
March 13, 1967 through November 27, 1967, less the sum

of $8,305.20 heretofore paid to the Plaintiff by
page 37 } the Defendants on account of salary, or a total sum
of $2,384.97; and the court further finds in favor
of the Defendants on the questions of severance pay and
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vacation pay as claim
therefore,
ADJUDGED AND
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against the Defendants
poration and U. S. E
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ed in the motion for judgment. It is

ORDERLIED that judgment be, and the
ed for the Plaintiff, Robert C. Melton,
, American Aircraft Engineering Cor-
leétronics Corporation, joint and sev-
of $2,384.87, as the balance of salary
ff: and unpaid, together with interest
127, 1967, until the same is paid, and

the Plaintiff’s costs in

this behalf expended.

The Plaintiff excepts:to so much of the judgment of the

Court as is rendered
Defendants except to
as is rendered in favor

AND THIS ORDE]
Entered: February 27

F. Mather Archer, Att
10560 Main Street
Fairfax, Virginia 2203

Seen and excepted to:

Nathan L. Silberberg,
927 South Walter Ree
Arlington, Virginia 22

page 40 }
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NOTIG
ASSIG;

in favor of the Defendants; and the
o much of the judgment of the Court
of the Plaintiff.

RIS FINAL.

, 1969 Percy Thornton, Jr.
' Judge

ofney for p. g.
0.

Attorney for p. d.
1 Drive
204

E OF APPEAL AND

NMENTS OF ERROR

Defendants American Aircraft Engineering Corporation

and U. S. Electronies

judgment entered here

Corporation hereby appeal from the
in against them on the 27th day of

Tebruary, 1969, and announce their intention of applying for

a Writ of Error and
Appeals.

Supersedeas to the Supreme Court of
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ASSIGNMENTS OF ERROR

1. The Trial Court erred in denying Defendants’ motion
to strike the evidence at the close of Plaintiff’s case.

2. The Trial Court erred in finding for Plaintiff, although
he failed to prove his claim by a fair preponderance of the
evidence.

3. The Trial Court erred in concluding that, notwithstand-
ing his breach of a fixed-term employment contract, Plaintiff
was entitled to recover part of what that contract designated
as a bonus, and salary for time beyond his leaving such em-

ployment.

Nathan L. Silberberg
Attorney for Defendants
1001 Pennsylvania Building
Washington, D. C. 20004
DI 7-4550

Filed Clerk of Courts City of Alexandria Apr 1510:02 AM
’69.

Alvin W. Frinks, Clerk.
By K. F. Bradfield, Deputy Clerk.

page 41 }

* * * * #

ASSIGNMENTS OF CROSS-ERROR

The Plaintiff, Robert C. Melton, herewith assigns Cross-
Error to the judgment of the Circuit Court of Alexandria
as follows:

1. The trial court erred in denying the Plaintiff severance
pay in accordance with the contract of employment and the
evidence.

F. Mather Archer

F. Mather Archer, Attorney for
Plaintiff

10560 Main Street, Suite 410

Fairfax, Virginia

%* # * £ *
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Filed Clerk of Courts City of Alexandria Apr 28 11:18
AM ’69.
Alvin W. Frinks, Clerk
By Alvin W. Frinks, Clerk.

page 46 }

* * * #* ®

STATEMENT OF TESTIMONY

This case was heard by the Honorable Percy Thornton,
without a jury, on the 16th day of December, 1968.
PLAINTIFF’S CASE

ROBERT C. MELTON

Plaintiff testified that he had worked for Defendants under
a Memorandum of Employment dated March 1, 1967 (Pl. Ex.
1); that he submitted 4 letter of resignation dated November
21, 1967 (PL. Ex. 2), said resignation to be effective December
15 1967 ; that he had been called November 24, 1967, to the
office of Leon Frenk, Defendants’ president, concernmg his
resignation; that the Hlscussmn held that day pertained to
a proposed tr1p to Durope and that no definite conclusion was
reached regarding the trip or the Plaintiff’s resignation; that
he heard nothing further until Mr. Abse called him on the
27th to tell him that hé was through as of then, and to leave
the plant, and that he| had left immediately, returning only
to pick up his salary check on December 5, 1969 ; that he had
been paid salary, thrdugh November 21, 1967 "but had not
been paid salary thr ough November 27, 1967 that he had not
received severance pay upon termination of his employment
by the Defendants; that he had taken no vacation, but had
not apphed for any, and that he had not received
page 47 } any vacation pay; that the Defendants had not
indicated to/him any acceptance of his resignation
until he had received a written acceptance of his resignation
some months later, in April, 1968, and then only after he had
contacted Mr. Abse therefor; that he had returned to work
for Defense Supply Agency, his previous employer, in Feb-
ruary, 1968.
Upon cross-examination by the Defendants, he testified that
he was currently earning $9,800.00 per yvear as against $9,-
600.00 from the same agency before he joined Defendants but
denied that he had been seeking to re-enter Government em-
ploy when he resigned from Defendants.
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Defendant’s motion to strike the evidence was denied.
DEFENDANTS’ CASE
DAVID 1. ABSE’

A director of Defendants and executive assistant to Leon
Frenk, he testified that he was principally concerned with
plant production; that the meeting in the latter’s office on
November 24 was called by him (Abse) on the basis of the
letter of resignation and that the resignation had been ac-
cepted and Plaintiff had been told to leave the premises that
day. He identified a letter from Plaintiff, dated November 21,
wherein the latter declined to make a planned trip to Europe
for Defendants. (D. Ex. C)

HORACE FRENK
As an officer of the Defendants, he testified that he had
mailed a check and covering letter to Plaintiff (D. Ex. A,
B.) on November 27, thereby concluding Defendants’ relations
with and responsibilities to Plaintiff.

Percy Thornton, Jr.
Judge

Dated: May 5, 1969
* * * * *
A Copy—Teste:
Howard G. Turner, Clerk.
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