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IN THE 

SUPREME COURT OF VIRGINIA 

AT RICHMOND 

RECORD NO . 817 8 

LLOYD WAYNE DELAWDER, APPELLANT 

v. 

COMMONWEALTH OF VIRGINIA, APPELLEE 

APPENDIX 

I . Basic Initial Pleading 

True bill returned February 21, 1972, by the Rockingham County 

Circuit Court Grand Jury charging defendant, Lloyd Wayne 

Delawder, with involuntary manslaughter in connection with 

death of Earl Everette Mason on October 7, 1971. 

Il. Judgment Appealed From 

Judgment of guilty of involuntary manslaughter and sentence of 

six months confinement in jail and $1, 000 fine entered in accordance 

with verdict of jury, July 11, 1972. 

Ill. The Assignmentsof Error 

1. The trial court erred in overruling the defendant's motion 
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to strike the Commonwealth's evidence. Even assuming that the 

defendant was exceeding the speed limit, which was the only 

evidence of negligence on the part of the defendant presented by 

the Commonwealth, the Commonwealth did not sustain its burden 

of proving involuntary manslaughter, since the only logical 

inference to be drawn from the evidence adduced was that the 

death of Earl Everette Mason was caused by the negligence of 

Lonnie Mook; consequently if the defendant was guilty of negli

gence, such was the remote cause of the death of Earl Everette 

Mason. 

2. The trial court erred in refusing to grant an instruction 

tendered by the defendant under which the jury could find the 

defendant guilty of exceeding the speed limit or reckless driving 

if it believed the evidence insufficient to establish beyond a 

reasonable doubt that the defendant was guilty of involuntary 

manslaughter. The refusal to grant this instruction was error 

because the only evidence of negligence on the part of the defend

ant offered by the Commonwealth was that he drove at an exces

sive rate of speed immediately prior to an accident which 

resulted in the death of Earl Everette Mason. According to the 

Commonwealth's witnesses, the defendant was struck from the 

rear immediately prior to the accident, by another vehicle which 

was traveling at an excessive rate of speed. The court, therefore , 

erred when it refused the instruction on excessive speed or 
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reckless driving which would have given the jury an opportunity to 

make its finding in accordance with the defendant's theory of the 

case, i.e., that the death ofEarl Everette Mason was proximately 

caused by the negligence of the other driver, Lonnie Mook. 

3. The trial court erred in sustaining the objection of the 

Commonwealth to an attempt by the defendant to elicit testimony about 

the statements of Lonnie Mook made to a state trooper shortly after 

th~ accident. Such statements were admissible as a part of the res 

gesta:e. This ruling was prejudicial in that it prevented the defend-

ant from further establishing the negligence of Lonnie Mook os the 

proximate cause of the death of Earl Everette Mason. 

4. The trial court erred in overruling the defendant's motion to 

set aside the jury's verdict as contrary to the law and evidence. 

Even. assuming that the defendant was exceeding the speed limit, 

which was .the only evidence of negligence on the part of the defend-

ant presented by the Commonwealth, the Commonwealth did not 

sustain its burden of proving involuntary manslaughter, since the 

only logical inference to be drawn from the evidence adduced W OS 

that the death of Earl Everette Mason was caused by the negligence 

of Lonnie Mook; consequently, if the defendant was guilty of 

negligence, such was the remote cause of the death of Earl Everette 

Mason. 

Submitted by Lloyd Wayne Delawder, by counsel, August 8, 1972. 
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IV. Instruction No. 6 on proximate cause 

The court instructs the jury that to be guilty of involuntary 

manslaughter, the defertdant, Lloyd Delawder, must have been 

guilty of gross negligence which was the proximate cause of the 

death of Earl Everette Mason. Proximate cause connotes a causal 

relationship and not nearness in point of time and space. Such 

causal relationship must be by natural and unbroken sequence 

! between the gross negligence complained of and the injury 

suffered. Thus, the defendant cannot be held criminally respon-

· sible where there intervened the independent act of a third person, 

between defendant's gross negligence and the death of Earl 

Everette Mason, which independent act was itself the proximate 

cause of such death. 

V. Proposed Instruction on lesser and included offenses of speeding 
and reckless driving 

The court instructs the jury that if yo1,1 believe the evidence is 

insufficient to establish beyond a reasonable doubt that the defend-

ant is guilty of involuntary manslaughter, you may , nevertheless, 

find the defendant guilty of exceeding the speed limit or reckless 

driving. To do so you must be convinced beyond a reasonable 

doubt that the defendant exceeded the speed limit or operated his 

automobile in a careless or reckless manner. If you find defendant 

guilty of exceeding the speed limit, you may impose a fine of not 
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less than one nor mor~ than ten days, or both. If you find the 

defendant guilty of reckless driving you may impose a fine of not 

more than one thousand dollars or a jail sentence of not more than 

twelve months or both. 

VI. Transcript of trial 
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COUl<T REPORTING SERVICE 
J<OUTJ> 2 -· llOX .333 

llHOADWAY, VIl<GINIA 22815 

1. 
I 

I 

:1 
WITNESS - CAROLYN MONGOLD SIMMERS 

2. I 

I CJ 
..; . 

11 

4. 
,. 

DIRECT EXAMINATION 13Y MR. DEPOY: 

Q. Have you just recently been married? 

A. . Yes sir. 

5. ,, Q. · Were you formerly Carolyn Mongold? 

6. A. Yes sir. 

7. Q. And where do you live? 

8. A. Timberville. 

rJ. 1 Q. Did you know Earl Mason? 

10. A. Yes sir. 

11. Q. Did you use to date him? 

12. A. Yes sir. 

13. Q. Do you recall whether or not you were dating him back on 8-22-71? 

14. A. Yes sir. 

15. Q. Carolyn, do you recall the events whieh occurred on the evening o £ 

16. that date? 

17. A: Yes sir. 

18. Q. Wha~ was that day? What day of the week was that? 

19. A. . It was on a Sunday. 

20. Q. Sunday? 

21. A. Yes sir. 

22. Q. Now Carolyn, do you recall what the weather was on that particular· 

23. day? 

24. A. Well it was warm and real sunny. 
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COURT REPORTING SERVICE 
ROUTE 2 - BOX 333 

lll<OADWAY, VIRGINIA 22815 

1. Q. ·Alright now do you recall approximately what time you and young 

2. ,JVIason left your home? 

A. I'd say around six. 

4. Q. Around six. Now where were you going? 

5. A. (Inaudible). 

6. Q. Alright now Carolyn, what road are we talking about? 

7. A. Route 259. 

8. Q. Alright now is that in Rockingham County? 

9. A. Yes. 

10. Q. Now what is the nature of this roadway there? Are there houses 

11. or is this just open country? 

12. A. No there is houses on that road. 

13. Q. How many? Do you know? 

14. A. No. There's a good many. 

15. Q. Are there any places of business along there? 

16. A. Yes sir. 

17. Q. Now as you and young Mason left your home how were you travelling? 

18. A. We were walking. 

19. Q. Walking? 

20. A. Yes. 

21. Q. And in what direction did you walk? I don't mean north, south, 

22. east, or west~ Were you headed towards the road? 

2 ') ..Jo A . Towards the road. 

24. Q. Alright and is your home at road level? 
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COUI<'.i.' REPORTING SERVICE 
l<OUTE 2 - BOX 333 

J:l<OADWAY, Vll<G!NIA 22815 

1. A. It sets up kind of on a bank. 

2. Q. Alright now how were you going down the bank? 

3 .. A. I was coming down the steps and across the driveway. 

4. Q. · Alright how Carolyn; how close to the road were you when you first 

5. realized that everything wasn't just as it should be? 

6. A. About three steps. 

7. Q. About three steps? 

8. A. Yes. 

8. Q. Now what at that point caught your attention? 

10. A. I he~rd a noise like a car motor racing ••• 

11. Q. Alright now where was this sound coming from? 

12. A. It was coming from up the road. 

13. Q. To your left or to your right? 

14. •. i A. To my left. 
I 
I 

15. I Q. 
I 

Alright now did you look in that direction? 

I 

16. I P. .• 

I 17. Q. 
I 

When I heard the car motor racing. 

Alright and what did you see? 

13. I A. I 

I 

19. I Q. I 

I didn't see anything the first time I looked. 

Alright and what occurred then? 

20. 
I 

A. . . a car came up the road and I looked up and I didn't see anything . 

21. Q. Well where was Earl when you looked back again? 

22. A. Across the road. 

2 :3. Q. He was across the road? 

~4. A. He was across the road. 
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COVRT REPORTING SERVICE 
ROUTE 2 - BOX 333 

BROADWAY, VIRGINIA 2281S 

. 

.i.. Q . Alright and you looked back again and what did you see? 

2. A. I saw two cars coming down the road and then I heard something lik0 

a crash. Then I saw one fender of a car go up in the air and then I 

4. saw the other car coming sideways towards me ••• 
I 

5. 

E;. 

Q. Alright now let me ask you this; when you observed these cars did I 

you know what type of automobiles they were when you first saw them? I 
7. A. No I didn't. 

8 •. Q. Alright now did you later learn who the drivers were? 

9. A. Yes sir. 

1 o. Q. Who were the drivers? 

11. A. One was Lonnie Mook and the other was Delawder. 

12. Q. The defendant? 

13. A. Yes sir. 

14. Q. Alright now do you know, do you recall, which person was driving 

15. which car in regard to the front and rear car? 

16. A. Yes. 

1 7. Q. Tell the jury which was which. 

18. A. The defendant was driving the car in front and Lonnie Mook was 

18. driving the car in back. 

20. Q. Alright now when you first observed these cars were they on a 

21. straight piece of road or were they in a turn? 

22. A. The cars were starting out of a turn. 

2 2. Q. Is that turn do you recall as you would stand there facing up th0 i.-o.1d, 

24. is it a turn to the left or to the right? 
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2. 

3. 

4. 

5. 

6. 

7. 

8. 

8. 

1 o. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

18. 

20. 

21. 

22. 

2'" ., . 
24. 

cour<T l<EPOf<TING SERVICE 
.l<OUT!:; 2 - liOX 333 

l;J<O/·.DWAY, Vll<GINIA 22815 

' . .... To the right. 

Q. Alright now at the time you first observed these automobiles how 

far apart were they? 

A. It looked to me like they were right together. 

Q. By that do you mean the rear car was vecy close to the car in front? 

A. Yes sir. 

Q. Alright now what speeds were they travelling? 

A. I'd say a high rate of speed. 

Q. Now what is a high rate of speed to you, Carolyn? 

A. Between 80 and 100. 

Q. Now you live - how long have you lived along this stretch of road? 

A. About ten years. 

Q. Are you familiar with the way traffic lies here? 

A. Yes sir. 

Q. Now were you watching the vehicles when they came in contact with 

each other? 

A. Yes I was looking that way. 

Q. Now do you know w}lat caused this contact? 

! A. No. 

I Q . . I Now I believe you have testified after the contact you observed 
I 

the vehicles start into a slide, is that correct? 

A. The one in front started into a slide. 

Q . Now do you know whether or not it went off the road at that t:irn~? 

A. I guess he would have to be off the road because there was a lot 0.t 
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4. 

5. 

6. 

7. 

lo. 

11. 

12. 

13. 

14. 

15. 

16. 

1 7. 

1 (~. 

19. 

20. 

21. 

22. 

21. 

COURT REPORTING SERVICE 
i<OUTE 2 ,_ HOX 333 

::i<O/\llWAY. Vfl<GlNIA 22815 

A. 

A, 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

du:; L. 

COURT: I didn't hear the question, 
·. . . 

I gu~ss he would hav~ tb be off the road because there was a lot o:t 

dust. 

cotJ~Ti You guess they would hMe to be off the 

road biacatise there was ~lot of dust? 

Yes. 

Now is thiS when you turned away? 

Yes when the cars started t::o:tnirtg towards me I turned away. 

Did yo ii move or iiid you just stand there? 

(lnatil ible). 

Now let me ask you this; when ydil observed young Mason ort the other 

side of the road was he dose to anything over there? 

Two mailboxes. 

Two mailboxes? Are they for hbUses on that side of the road or ara 

they for your -

For our house. 

Now do you know how these mailboxes wiare constructed? 

Ohe was on a post and the other was in a milk can. 

What kirtd of posts were they? 

Just regular ferice posts. 

Alright how wh(;!re was he irt reiatiot'l to those posts. Was he in rega1·d 

to the direction these cars were coming, was he in front of the posts 

or was he behind the posts? 
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COURT REPORTING SERVICE 
;{0UTE 2 - BOX 333 

BROADWAY, VIRGINIA 22815 

..-\., 'v\1:'1en I last saw him he was a little ways in front of them on the side . 

Q. Now Carolyn, when you first observed these cars you testified to 

what you feel their rate of spi;!ed was, were they travelling at 

approximately the same rate of speed? 

I would say so yes. 

G. , C HOSS EXAMINATION BY MR. HOOVER: 

7. 

9. 

10. 

11. 

12. 

14. 

15. 

16. 

17. 

1 
,, 
c.. 

20. 

21. 

22. 

2~. 

~1. 

Q. Mrs. Simmers; I would like to talk a little bit about the scene 

itself in the way of the land. You testified in response to the 

Commonwealth's Attorney's question that there were places of 

business along this road, what do you mean by that? 

A. A service station. 

Q. Is this right at the scene? 

A. It's a little ways. 

Q. How far away?. 

A. Well one is not quite a half a ntile. 

Q. A half mile? That's the closest one? 

A. Yes sir. 

Q. So right in the immediate area there is no business? 

A. No. 

Q. In £.:~ct there is a good bit - it's all sort of open country or trees 

along there isn't it? 

A. Yes. 

Q. Except for your house I believe. 

A. (Inaudible). 
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1. 

2. 

3. 

4. 

5. 

6. 

7 •. 

8. 

d:ouRT REPORTING SERVICE 
JouTE 2 - HOX 333 . 

1\ROADWAY, VIHGINIA 22815 · 

' ·1 

I .. 
i'i Q. 

A. 

I Q •. 
I 

I A •. 
I 

!! Q. 

I 
A. 

Q. 

Which way? 

Towards Broadway. 

Towards Broadway I believe there's a trailer. 

Then there's some other houses. 

·Yes towards Broadway but there are no businesses around -

Not to mention. 

. Right and between the mailboxes you discussed and the curve that you 

also mentioned .there is no houses -

9. A. No. 

1 O. I Q. There is just trees along side. You said your house is up on a hill 
I 

11. .and this is on the south side of 259, is that right? 

12 •. A. I don; t know direc.tions. 

13. Q. Toward H~rrisonburg? 

14. A. Yes. 

15. Q. Tell me about the land on the other side of the road beyond the 

16. mailbox where it happened. 

17. A. Well it's kind of .down a bank and then you go down to the river and 

18. it's several feet down. 

1 fJ. Q. . So there is a bank beginning approximately at the edge of the road? 

20. , A. At the mailbox. 

21. Q. And it continues to go down towards the river. 

22. A. (Inaudible). 

2 3. Q. In fact I believe the old 2 59 goes down below the level of the new 2 59? 

24. Miss Simmers, you say -you say you were looking at the two vel'licles 
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tOURT REPORTING SERVICE 
ROUTE 2 - BOX 333 

hROADWAY, VIRGINIA 22815 

1. when you heard the crash and you say you saw something go up in the 

2. air. Can you describe that a little bit more? 

3. A. Well when I saw the two ••. it was blue. 

4. i Q. It was blue? 

5. A. Yes~ It looked kinda like the fender coming up over the tire. 

6. I don't know I didn't see where it landed. 

7. Q. How high up in the air did it go? 

8. A. It went a good ways up. 

The automobile that was in the front was I believ.e you said that was 

10. Mr. Delawder's automobile, what color was that? 

11. A. Orange. 

12. 
I 

Q~ An orange one? What color was the car that was following? 

, I A. 

: I I Q. 

I I 

13. 

14. 

15. 

Blue. 

Now you saw the cars when you heard the crash • . . and then you 

testified the front car, Mr. Delawder's car, started skidding or 

16. . coming towards you in a sideways fashion? 

17. A. Yes sir. The passenger side towards me. 

lB. Q . 
. I 
I I 
I 

18. 

20. 

The passenger side towards you. Did that start immediately upon 

the crash. I mean did it start into that sideways pattern as soon 

as the crash happened? 

21. 
I 
I I A. Pretty soon. 

22. I Q. Alright and you say you saw dust I believe. 

23. A. Yes. 

24. Q. Which was I guess at the same time of the crash. Did that car 
I 



COURT REPORTING SERVICE 
ROUTE 2 - BOX 333 

BROADWAY, VIRGINtA 2281.S 

' . 
1. stay in that passenger side leading position all the way down the 

'I 

2. 
. I 
I 

road until you stopped looking at it? 
I 

3. 
I 
! A. ·Yes when it started sliding towards me that's when I turned around. 

4. Q. And you turned the other way. Did you ever see it again before it 

5~ came to a halt? 

6. A. No. 

7. Q. Now on this business of speed Mrs. Simmers, how do you· figure 

,, 
o. how .fast it was going? Just tell me how you do that? 

9. A. Well I drive myself and I have lived there for an awful long time 

10. . . . . . 
11. Q. So the sound indicated it to you that there was an exceptional speed? 

12. A. Yes. 

13. Q. And you don't know from what vehicle - do you know from what 

14. vehicle the sound was coming from? 

15. A. No. 

16. Q. There really was sound that leads you to conclude that there was 

17. an exceptional speed. The fact of the matter is when you looked at 

13. these two cars they were coming directly towards you and you said 

F ~. they had just come out of the curve. 

20. A. Yes. 

21. Q. So it really was difficult to see you know other than an object 

22. coming towards you about in terms of the car moving. Miss 

23. Simmers, you saw that car coming the passenger side leading, did 

24. you think it was going to come up to where you were? 
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1. 

2. 

3. 

4. 

5. 

6 .. 

I . 
(f::OURT REPORTING SERVICE 
\WUTE 2 - BOX l33 

llROADWAY, VIRGINIA 22815 
i 

A. I g.uess I thought it would. 

Q. So it was a pretty frightening experience for you too as to what 

was unfolding before your eyes. Did you run back or just turn your 

head away? 

A. Well I turned completely around towards the house . 

Q . I see so you weren't aware of any of the other. 

7. REDIRECT EXAMINATION BY MR. DEPOY: 

8. Q. Carolyn, I believe you indicated when you first heard the cars is when 

9. you gained the impress:ion of speed. When you actually saw them did 

10. this actually confirm it in your mind or what was your though~ when 

11. you saw them there? 

12. A. (Inaudible). 

13. CROSS EXAMINATION BY MR. HOOVER: 

14. 

15. 

16. 

17. 

1 ,, o. 

19. 

20. 

2:. 

22. 

2 :3. 

21. 

Q. 

A. 

Q. 

I 

' ·1 

I A. 
i. 
i 

I 

On the same point if I may, the sequence of events I believe is that 

when you looked back and saw the cars for the first time that's 

about the same time you saw the crash. 

Yes. 

So you really didn't have a chance to see the cars for any length of 

. time prior to the crash. 

COURT: Mrs. Simmers, the recording device may 

not have been in operation when you answered your 

first question. Would you state for the r~cord your 

full name, your age, and your place of residency? 

Carolyn Mongold Simmers. I am eighteen and I live at Timbervill~. 
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COURT REPORTING SERVICE 
aOUTC: 2 - BOX 333 

Bf<OADWA Y, VIRGINIA 22815 

1. WITNESS - MERLE OREBAUGH 

2. DIRECT EXAMINATION BY MR. DEPOY: 

3. State your name please. 

4. Merle Orebaugh. 

5. Where do you live, Mr. Orebaugh? 

7. Do you recall an accident that occurred on Route 2 59 back in August, 

8. 1971? 

9. A. Yes sir. 

10. Q. Is that an accident in which the defendant, Delawder, was involved? 

11. A. Yes sir. 

12. Q. Alright now Mr. Orebaugh, where did this occur in relation to where 

13. you live at? 

14. A. Right in front of my house. 

15. Q. Right in front of your house. Are. you familiar with the surroundings 

16. there in that particular area? 

1 7. A. Yes sir. 

1 B. Q. What type of roadway is this at that particular point? 

19. A. It's a two lane highway. 

20. Q. Now is it in what you would describe as open country or are th..::re 

21. houses and other establishments on this stretch? 

22. A. It's populated. 

23. Q. Do you recall approximately how many homes or other places there 

24. are along there? 
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COURT REPORTING SERVICE 
HOUTr.: 2 - BOX 333 

lll<OADWAY, VIl<GINIA 2281~ 

1. . I A . Oh in that immediate area it's six or eight. 
,1 

2. Q. Alright now are there houses and places of business possibly in the 

') immediate west of this area? vo 

4. A. Yes. 

5. Q. Alright and what about to the immediate east back towards 

6. Broadway? 

7. A. Yes. 

8. Q. Alright now what is the nature of this Route 259? Is it a strajght 

9. stretch of road for long distances or what is the general nature of it? 

10. A . It's generally straight with slight curves • 

11. . I Q. Alright are there any dips or hills? 

12. A. No. 

13. Q. Are you speaking right at the scene? 

14. A. Yes sir. 

15-. Q. Well how about generally? 

16. I A. (Inaudible). I I 
I 

17. I I Q. Does this involve curves or dips? 

1 o. A. ( Inaudibl e). 

19. 
I 

I 
Q. . Alright how long have you lived along the roadway there, Mr. Orebaugh? 

20. I A. I moved there just prior to this accident. 

I 
21. I Q. Just prior to this accident. How long? 

i 22. 
' 

A. I reckon about thirty days. 

23. ' Q. Where had you lived prior to this? 

24. A. In Timberville. 



COURT REPORTING SERV1CE 
ROUTE 2 - BOX 333 

BROADWAY, VIRGINIA 22815 

Alright now on this particular date and in reference to the time the 1. 
I 
I Q. 
1 

2. ·I accident happened, what were you doing? 

j A. We were on our way home. We were coming up 2 59 into our house. 

4. 
i 

Q.· Alright now by we who are you speaking of? 

My wife and three children and myself. 

Alright how were you travelling, Mr. Orebaugh? 

I 

I 
A. 

Q. 
I 

5. 

6. 

In a pickup truck. I A. I ,7. 

A pickup. Now.who was driving on this particular occasion? 
:I 

Q. :1 8. 

9. A. My boy was •. 

1 o. Q. Is that Jeffrey? 

11. A. Yes. 

12. 

I 
Q. Now where were you seated in tha pickup? 

l A. He was driving and my wife was in the middle and I was on the outside. 

And where were the other children? 
ii 
·I Q. 
I 

14. 

They were on tha back. 

On the back of the pickup. Now do you recall at approximately what 

. I 
A. 

I 
Q. ! 

15. 

16. 

17. time this was? 

18. A. It was late in the evening. 

19. COURT: If he stated a time I didn't hear him. 

20. , 
1 

MR. DEPOY: No he didn't. 
'' 

21. COURT: He just said late -

~2. MR. DEPOY: Late in the evening. 

Q. Nqw Mr. Orebaugh, when did you first notice there was something 

24. unusual? 
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1. 

2. 

3. 

/coUI<T REPORTING SERVICE 
l1<0UTE 2 - nox 333 

IHl<OADWAY, VIRGINIA 2281S 

A. Wnen I saw these two cars coming around the turn. 

Q. As you were there on the road, I guess you would have been travelling 

in a westerly direction? 

4. A.. That's right. 

5. Q. And you observed two vehicles, now where were they in relatiOn to 

6. 

7. 

8. 

9. 

10. 

11. 

1.2. 

13. 

14. 

15. 

1 
,. 
o. 

1 7. 

18. 

1 !'). 

20. 

22. 

24. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

' .n.. 

Q. 

A. 

Q. 

A. 

Q. 

your field of view? 

Well my field of view ended at the curve in the ;road artd they came 

arourtd the curve. 

Alright now how :Ear or approximately how far were you from the 

turn when you first observed the automobiles? 

I don't know .in feet how much. It was an easily sighted distance • 

Alright now can you describe the automobiles? 

One was a Oodge and one was a Chevrolet Corvette. 

Alright and the Dodge was it in front or in the rear as it came around 

the turn? 

It was in front. 

Alright now just tell the jury what occurred, what you observed there? 

Well the two cars came around the turn at an apparent high rate of 

speed and the Dodge car evidently slowed its pace and the Chevrolet 

hit it in its rear. 

And what happened? 

The Chevrolet went down over the bank and tore up the side of the 

road. The Dodge travelled along the edge of the road. 

On the left or right side? 
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1. A. 
'j 

On the north side. It finally struck a mailbox and went down over the 

I 

2. i 
i 

bank and started to going end over end. At the end of the first 

') I 
vo 

:1 
turn over the boy was struck. 

4. I Q. What boy are you referring to? 

5. A. The Mason boy. 

6. Q. The Mason boy. Had you seen him prior to this time? 
i· 
I 

7. A. Yes he crossed the road as we were coming up the road. 

8. Q. As you were coming up had you seen the car as he crossed the road 

9. at the time he was crossing the road? 

10. A. Yes sir. 

11. Q. Alright you say the cars came together. Now at the time they came 

12. together do you know what Mason's position was? 

13. ;I A. He was across the road. 

14. I Q. 
I 

Across the road? 

15. 
I A. Yes sir. 

16. Q. Alright and in relation to the mailboxes you spoke of was he anywhere 

17. around these mailboxes? 

18. A. Yes he was east and slightly north of them. 

1 rJ. Q. Alright now after the accident and as the cars were skidding down the 

20. road, were you able to observe what Mason was doing? 

21. A. Well when the cars first crashed together he was more or less 

22. standing still. And he evidently saw that the car was coming toward 

23. him and he started to run and he took about three steps or three 

24. feet before he was killed. 
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1. 
./ Q. 

Alright now what happened again when he was struck? 

? -· I A. Well he was thrown several feet. I don't remember the number of 
! 

3. feet he travelled through the air. He landed just north of my 

4. pickup. 

5. Q.. Did you see out to the tree where the approximate point he was 

6. struck? 

7. A.· Yes sir. 

11 

8 •.. 1 Q. 

8. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

1 ,, 
c;. 

19. 

20. 

21. 

22. 

23. 

~4. 

A. 

Q. 

A. 

Q. 

I A. 

I Q. 

A. 

Q. 

A. 

Q. 

I ., 
·I 

I A. 

Q. 

A. 

Now as this scene unfolded in front of you what did your son do in 

relation to the operation of your truck? 

He pulled to the side of the road. 

To the left or right side? 

Right side. 

Now where did the Delawder, the defendant's car, end up in relation 

to you as you were sitting along the road? 

Well just beyond and to the right. 

In other words it went through behind you? 

Yes. 

Alright were you watching it during this period of time? 

Yes. 

You had indicated that it had rolled over. Do you know approximately 

how many times it turned over? 

Not really but it must have been about six or seven. 

Was it flopping end for end or side for side or what? 

It went end for end the first time and then it went sideways a cou?le 
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'I of times and then it just slid on its top until it stopped. 
! 

Alright now at the time it went by you what was it doing? Q . 
i 
I 

A. Sliding on its top. 

Q. Sliding on its top. Now did it strike anything there close to you? 

A. It hit a small tree which was about four ihches. 

Q. What was the result of that? 

A. It tore the. tree out and then the car came sliding on its top.· .. 

8. Q. . What do you mean it .tore the tree out? 

9. A. When it came sliding it tore the tree out of the ground. 

10. Q. And then you say it travelled a short distance and stopl)cd? 

11. A. Yes. 

12. Q. Now at the time you first observed these vehicles could you tell 

1 ') Vo that there was o]lny appreciable difference in their speed? 

' A. 

I 
i Q. 

14. 

15. 

No I wouldn't say that .. 

Now what would you be able to say about their speed, Mr. Orebaugh? 

I 
i A. 16. Well it was a high rate of speed. I think I estimated l.t would be 

17. 
I 

about 80 miles an hour. 

18. I Q. 

A. 

Do you think that that's a safe estimate? 

That's what I thought. 

20. I Q. 
I 

But by that do you mean that they could have been travelling 
I 

21. 

22. 

23. 

I 

I A. 

MR. DEPOY: Answer any questions that Mr. Hoover has. 

somewhat faster or somewhat slower? 

Yes I guess they could. 

24. 
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'1 

I 

-· :1 

i 
CROSS EXAMINATION BY MR. HOOVER: 

2. 
I 

Q. Mr. Orebaugh, could you go back to the immediate vicinity and 

3. you testified, I believe, that there were some houses to the immediate 

4. west of this, well let's say at the mailboxes • • • Are there any 

5. houses between that point west and the curve you testified to when 

6. you saw the cars first? 

7. A. No that is a high bank on the left of the road and the river bank on 

a. the right as far as about 400 yards. 

9. Q. All the way up to the curve as far as yo'\l can see at least? 

10. A. Well not as far as you can see the houses start on the right about 

11. the turn. 

12. Q. Are the trees up next to the ro_ad all along that stretch there? 

13. A. Trees. 

14. Q. And rjgh t up to the curve? 

15. A. Yes. , 

-: ,,., . ~. Q. Does the trees there prevent you from seeing around the curve? 

17. A. Depending on the folage. This time of the year they would. 

18. Q. This was August I believe. 

19. A. - Yes. 

20. Q. Now again on this immediate vicinity, Mr. Orebaugh, could you 

21. describe the condition of the shoulder of the road to the north of 

22. the mailboxes and the area where this car was turning over and 

23. coming towards you? What happens when the road stops there. \iVhat 

24. actually is the shoulder on to the north? 
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.I 
I A. I At the mailbox? 

ii 
l Q. 

A. 

Yes right there in that northward area of the mailbox. 

Well there is a trailer on up just below there and they have a yard. 

And the bank slopes down into their yard. 

Q. Does it slope a11 the way from the mailboxes going towards th~ 

river and going towards Broadway? Is that right? In other words 

I kind of a -
I 
I 

'j 

I A. Well the farther down you get the less slope it is. It goes back 

in to the river. 

Q. The old road goes back down off the drop there doesn·•t it? So any 
I 

Ii 
I vehicle that would be travelling there would have the additional 

assistance of a slope going down in terms of travelling on that 

direction. 

!I 
A. 

Q. , , 
I 

Well from the road down there is a very possibly . 

That's the area that this Delawder car was travelling was in that 

I 

I 
direction. 

I I 1 A . . I The boy was hit along the bank • 

I Q. 
I 

Mr. Orebaugh, you were looking at. turn the other way to this 

collision. Could you hear the collision? 

A. No sir. 

I Q. 
: I 

A. I 

You couldn't hear.it. What made you notice it was a collision? 

The cars turned. 

I 
I Q. Did you see any other signs that indicated there had been a collision.? 

A. Yes.· A portion of the Chevrolet went about thirty feet str.U.;ht u;? 
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in the air. 

Q. Thirty feet up in the air. This was a portion of the Chevrolet 

vehicle-? 

A. Yes sir. 

Q. Could you tell what portion? 

A. It was a fiberglass body on it. I thought at the time it was 

possibly ••. I really don't know and I didn't look. 

Q. You didn't look? 

A. No. It was a large portion. 

Q. You didn't see that piece after the accident along the road did you? 

A. (Inaudible). 

Q. I believe you said that you couldn't tell that there was any 

appreciable difference in the speed of the two vehicles ·as they 

came around the -

A. No sir I didn't. 

Q. In fact what you saw was the cars sort of coming at you as they came 

out of the curve, isn't that right? 

A. As they rounded and came out of the .curve. 

Q. But you couldn't see beyond the curve because all you saw was them 

coming towards you. And it's a little bit difficult to tell the speed 

of vehicles that are oncoming unless you have a view of them from 

the side I guess. And you did testify that they could have been 

coming either slower or faster than the speed you esti:rnated tney 

were going. 
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! r· 
:1 
I 

·I 

Q. 

A. 

Q. 

A. 

Q. 

Q. 

A. 

Q. 

A. 

Yes I estimated it would be a speed of 80 miles an hour and that's 

what the speedometer turned. 

That's right and how do you come up with that figure? 

I guess if I see a car's motor running -

It is however, somewhat easier to estimate the speed of a car if 

you have a chance to see it at more of an angle then when it comes 

toward you, is that correct? 

Yes. 

When you came over and pulled off on the side of the road - . no, let 

me go back just a· minute, Mr. _Orebaugh. After the collision would 

you describe how the Delawder vehicle was coming toward you? \Vhat 

did you see? Was it coming directly toward you sideways or how? 

It came straight with one wheel off the hard surface of the road. 

It was on the wrong side of the road. 

On the wrong side. 

That's the way they were travelling. It just barely missed my 

mailbox. They travelled down and went fartl:ter off the road. It 

hit the mailboxes along side the road -

Was it coming directly or was it leaning to the side or how was it 

coming towards' you? 

It was coming just in a normal way, still at a high speed. 

You couldn't tell if it was in a skid or not? 

It wasn't really a skid. 

2'1. Q.. You said one vehicle -
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I 
I A. I 
! 
i 
I 

ii 
I' 

I 

! I 
I A. 

I Q. 

I! 
, I 
I 
! A. 
I 
I J Q. 

, I 

I I A. 

'I I 1 

It skidded to the swerve or whatever you want to call it and then 

more or less straightened up and came on back straight down along 

the side of the road. 

But you said one wheel was off the hard surface north on the wrong 

side of the road? 

That's right. 

That would indicate then if there was only one wheel off that it 

was coming s1deways, isn't that right? 

Well I mean one set of wheels. 

. Oh one set of wheels. Now you were on the passenger ·side of your 

vehicle so that is on the wrong side of the road as far as you are 

testifying that the Delawder vehicle was driving. Were you scared? 

You're darn right. 

In other words you thought there was a chance that vehicle might 

hit you? 

Yes. 

WITNESS - MAXINE OREBAUGH 

'i 
I DIRECT EXAMINATION BY MR. DEPOY: 

Q. . . State your name please. 

I 11 A. 
'I 

Maxine Orebaugh. 

I I Q • Mrs. Orebaugh, was that your husband, Merle,· who just finished 

. I 

'I ~: 
testifying? 

Yes it was . 

I believe you were with he and the childreri on the date that this 
I 
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. I 
! 
' accident has given rise for this case to occur, is that corr'2ct? 

; i 
I 
I A. Yes sir. 

I 
I 

Q. Now Mrs. Orebaugh, there has been given testimony that just prior 

I 
I 

to this accident you and your husband and children were headed home. 

I 
I A. That's correct. 
: 

'I 

Q. 13ut your son, Jeffrey, was driving the pickup, your husband was seated 

on the passenger side, and you were seated in the middle. 

A. That's correct. 

Q. Alright now from that point I would like for you to just tell the jury 

just what you observed there. 

i 
I 

I 
A. Well as we passed the trailer we -

I 

i 
I 
I 

Q. Now what trailer is this? 

A. The house trailer that sits on the right. 

'! 
I 

I 

Q. Alright. 

A. We were going on by and instructed Jeffrey to be sure and give his 

signal in time because he wasn't supposed to be driving at that time . 

. I And he proceeded to do this and this is when we observed the cars 
i 
I 

. i coming toward us. It went out of control and went down over the 

I 
I 

bank. And the other one went up the side of the highway I would say 

I 

I •.. and then veered over and came up towards us in our lane. 
. I 

' i Q. i Do you know whether or not that was the defendant's vehicle? 
I 

: I 
.' I A • Yes sir. 
I 

I 
Q. 

A .. 

Alright go ahead. 

It then proceeded to hit the mailbox which was on our side and hit the 
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1. boy standing between the mailboxes • 

2. Q. Alright and where did it finally come to rest? 

') I .... . A. A short distance from the house trailer which we had just passed • 

4. , I Q. Was it in front or behind you when the car came to a rest? 

5. I A. . Behind us. 
I 

6. i 
I , I Q. Behind you. Now Mrs. Orebaugh, are you a driver yourself? 

7. i 
i A. Yes sir. 
I 
I 

8. Q. How long have you been? 

9. A. Twenty some years. 

10. Q. Twenty some years. Alright now let me ask you this. Where were 

11. the automobiles when you first observed them? 

12. A. Well if you were going west which we were and you would continue 

13. past our driveway which we wouldn't pass ordinarily it would be a 

14. slight bearing to the right at this turn. And they were coming toward 

15. us is where I observed them first. 

16. Q. Were they in this slight turn or had they already come out of this 

17. slight turn? 

18. A. They were still coming out of the turn. 

19. Q •.. Now where was the young Mason boy at this point, do you know? 

20. I A. At which point? 

21. I Q. When you first observed the cars. 
I I 

22. I A. He had already crossed the h:ighway and was standing by the mailbox. 

23. Q. Alright now at this point approximately how far were you and tl1c 

24. other members of your family from this turn you are referring to? 
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A. Well it was a good little distance to see. It was considerable :Eeet 

but you could see quite well. 

Q. Do you ever attend football games? 

A. Not very often. 

Q. Could you give us some estimate in yards as to how rar from this turn 

•i 

I you were? 

A. I really couldn't say in feet because I can't tell distances. Oh I 

guess possibly - I don't know if it would be a football field length or 

not. I don't think it would be quite that far. 

Q. Did you have any idea from the. time you say the two vehicles how 

far you all travelled before you came to a stop? 

A. Well we travelled maybe a car length. Maybe seven or eight. 

·1 Q. I Until you came to a stop? 

A. Yes. 

Q. Now I believe you testified that the car ended up behind you. 

A. Yes sir. 

Q. Now did you see any impact between the vehicles? 

' 
A. This was my impression that possibly it had been because one was 

:I 
right behind the other one and because of the car was the one that 

went out of control first. 
·I 
:I Q. 'i 

Which one? 
I 

A. The little car. 

Q. Was that in the rear? 

A. Yes. 
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·I 
II Q. · I believe that was a blue vehicle? 

l'I A. 

II Q. 
I 

ii A. 

11 
!I Q. 

ji 
,1 

I 
II A. 

;I 

II Q. 

I 

I A. 

I 

I 
]I Q. 

; I A. 

11 

I, 

I I 1 

~ I 
,, Q. 

·i A. 

I I 
! I 

Q. 

I 1 

Yes sir. 

And yoti say that it went out of contr9l first. 

Yes. 

Alright now where was it in re1atfon to this slight turn you 

indicated? 

Well it was between the slight turn and our driveway which was not 

qUite halfway to us. 

So it was some place in that vicinity. Now do you have any estimate 

of the speed that these vehicles were travelling wheri you observed 

them? 

Well I testified before and I don't think I have changed my mind. I 

said approximately I would say about 80 miles an hour. They were 

. goirig quite fast. 

Now what's your basis for this? 

By the rate we had travelled along the highway. I would say Jeffrey 

was going maybe 40 miles or maybe not quite that fast because we 

were approaching our driveway and he had slowed down a little bit 

for that. And they were going quite a lot fast than that. 

Were they driving at a usual or unusual rate of speed? 

Possibly an unusual. 

Now this whole thing that you and your husband have testified to, 

how long did the whole thing take in a matter of time? 

, I 

, .___A_. __ J_u_s_t_a_v_e_ry_s_h_o_r_t_w_h_i_le_. __ rn_t_im_e ..... _r _w_o_ul_· _d_s_a_y_n_o_t_o_v_e_r_. _a_. _m_i_n_u_t_e_ir:_· .c-i t _ _J 
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1. 'I lasted that long. 

2. ,'I 
! 

Q. Now did you see the Mason boy at the time he was struck? 
' 

') '.) 
..;. 

Ii 
4. ,J 

,1 

A. Yes. 

Q. W'here was he in relation to the roadway there? 

ii 
5. A. He was off the h:ighway a considerable distance. 

6. Q. Was he down over an embankment? 

7. A. It was a slight incline. 

8. Q. And I assume that this is the path of the Delawder vehicle followed? 

9. A. Yes sir. 

10. Q. Now after the vehicle got down over that slight incline did it continue 

11. on a down hill road or was the grade along its course of travel 

12. following that a level grade] 

13. A. Well there's a slight incline and then there is part of an old road 

14. and on that I think he was down just a little bit. 

15. Q. So after he got down over that incline what was its course of 

16. travel? Down farther or on a near level area? 

17. A. He was more o.n a level area because he was rolling over. 

18. Q. Could you estimate the approximate number of times it rolled over? 

19. A. I'd say four or five times. 

20. Q. And was it during this period that the Mason boy was hit? 

21. A. He wasn't hit while the car was rolling over. The way I saw it 

22. when the car went off the highway and of course it was on a ban:.-

23. it wasn't level there. The boy tried to get away from the car. 

24. Q. Was it a.fter this that the car turned over? 
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I• .... 

Q. 

I I A. 
I 

i 
II Q. 
11 

Ii A. 
I' 
I Q. 

i 
1i A. 

I Q. 

I 
ii A. 

I Q. 

I A. 

I Q. 

II A. 

I Q. 

! 
! A. 

In my opinion it was. That's the way I remember it. 

Now as the Delawder car, the defendant's car, went by you, what 

was its position? 

At one time it was going end over end. 

As it went by you? 

Well it - I don't know how to say it. But it seemed to me it made • 

Now approximately how far did it go on the other side? 

(Inaudible). 

Did you get out of your vehicle there? 

Yes. 

Did you have .an occasion to observe the defendant's car? 

Yes it was upside down ... 

It was upside. down. And where was the defendant? 

He.was in.the.back seat. 

He was still inside the car but in the back? 

Yes sir. 

17.. C~OSS.EXAMINATION BY MR. HOOVER: 

18,. Q. Mrs. Orebaugh, you testified I believe that the rear car which is the 

. 19 .• . Chevrolet was out of control first . 

20. A. It seemed to me like it was. 

21. Q. Could you describe what brought you to that conclusion? What do you 

22. mean by that? 

23. A. Because it went off the highway while the other car continued to 

24. come up the highway. 
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I 
I 

Q. 

:I A~ 
ii 
I Q. 

I A. 

I 
:I Q. 

I A. 

I Q. 

!I A. 

I 
Q. 

A. 

I Q. 

I A. 

I 
I Q. 
I 

I 
I 

I A. 

Q. 

I A. 
I 
I 
I Q. 

I 
'I A. 

I 
I Q. 

Was there any collision between the two cars that you could 

observe? 

Well there was a piece of something that flew up in the air. 

What was that Mrs. Orebaugh? 

I think :i.t was determined to be the rear glass of one of the cars. 

The rear glass? 

That's what I assumed it was. I never went down to see it. 

You don't know you saw an object go up in the air. 

Yes sir. 

How high in the air do you think that object went? 

It went higher than a car. 

Higher than a car. Can you estimate· that in feet? 

Maybe ten or twelve feet. You don't just sit and think about that.· 

After you saw that what seemed to be a collision between the two 

·vehicles, how did you observe the defendant's car coming towards 

you. What-

It seemed as though it went too far on his side of the road so it did 

appear to be out of control. 

It did appear to be out of control? 

Yes. 

How? Was it careening or leaning or what? 

Well it just more or less as· if he had gotten off tha shoulder. ..\nd 

it looked to me as if he weren't getting it back on the highway ... 

He was off the hard surface then from the time of the collision? 
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:IQ. 
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.1 

I 
I 
I 

J! 

i 
! P ... 
i 

,1 

A. 

;I Q. 

'I 

A. 

Shortly after I would say. 

You testified, I believe, that one car was right behind the other 

but it was hard to tell just how close they were. I mean just how 

much difitance separated them. 

You couldnit tell exactly. 

That car was coming at you sort of head on? 

That's right. 

How was it you were able to determine the speed when they were 

coming head on if you couldn't tell how far they were between each 

other? 

Because they were just approaching quite fast. 

In fact it was all quite a frightening experience wasn't it? I mean 

they were coming towards you so that you were actually scared for 

your own safety. 

Well when you see one coming up the lane directly toward you, it gives 

16. you a pretty funny feeling. 

1 7. WITNESS - JAMES L. PORTER 

18. DIRECT EXAMINATION BY MR DEPOY: 

19. 

20. 

2:.. 

~~. 

2 ') 
oJ. 

24. 

Q. . State your name please. 

I 

'I 
Jr 

I 
A. James L. Porter 

I 
I Q. Mr. Porter, where are you employed? 

I 
I 

A. Cl.;.u:-k, Bradshaw, Jolly, and Smith law firm, Harrisonburg. 
11 

;i 
Q. Are you formerly a Virginia. trooper? 

I 

1 ll-. 
l 

Yes I am. 
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I: ·' ,.... '! \.l. 

I 
I 

Were you so employed back in August of last year? 

Yes sir l was. 

And in the course of your duties as a trooper d:ld you have .:in 

occasion to investigate an accident which occurred near Broadway 

on that particular date? 

Yes sir I did. 

Approxfrnately what time were you notified of this accident? 

I was notified approximately at 6:30. 

Alright and do you recall where you were at that time, Ivir. Porter? 

As best I can recall I was working radar on Interstate 81 at the sign 

near Mauzy. 

Now did you proceed directly to the accident? 

I did. 

When you arrived there what did you observe? 

There were two vehicles • When I first arrived I could see the one 

· and that was a 1970 Dodge, 2-door hardtop which I later found was 

driven by Lloyd Wayne Delawder of Bergton, Virginia .. 

Is that the defendant in this case? 

It is. 

Alright. 

I was then further advised down the road there was a second vehicle 

which was down over the bank. And I went down and that was a 

1967 Chevrolet Corvette, 2-door hardtop driven by Lonnie Williams 

Mook of Bergton, Virginia. 
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Q. 

i 
I I 

I 
A. 

; I 

'l 

Q. 

A. 

Q. 

A. 

Q. 

·1 
A. 

., 
i 

,I ,, 
I! 
d 
··I 
I 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Alright now trooper on this particular date and this particular time 

.what was the - what were the weather conditions there? 

The road alinement was curved well over the open country. It was 

daylight. The road was dry. There were no defects. The traffic 

lanes were tnarkecL 'The weather was clear. It was a black top 

surf ace on the road. 

I believe.Route 259 is a two lane - what we refer to as a two-lane. 

Correct. 

What clay of the week was this? 

This was a Sunday. 

Alright and what were the traffic conditions on Route 259 there? 

Actually I couldn't say. When I got down there there was approximatelz 

200 or 250 people there. When I arrived there the spectators I 

and everything, the people had pulled up that had seen the accident . 

What was the traffic flow on Route 259? 

By the time I got there very heavy. I mean word had gotten out 

that somebody had had a wreck. 

In the course of your duty were you generally familiar with traffic 

on 259? 

Fairly familiar. 

How would you describe the traffic flow on tha~ particular road? 

With the exception of morning traffic going in and evening tra:f:=ic 

getting off from work, I would call it moderate. 

Moderate. Alright now Officer were you able to establish a point: 
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i 
,I 

<l 
o[ ia<~>a<..:t of the vehicles? 

'· n.. Unless they are not as such we call it approximate. 

Q. Alright. 

:1 
A. Approximate point of impact which goes from the brake skid mark. 

As far as indentations in the road or anything like that it didn1t have I! 
i 
I 

any. 

11 
I' Q. Now did you make a number of measurements and take a number of 

:I photographs there at the scene? 

I' 
A. Yes sir I did. 

Q. Was this in the course of your investigation of the accident? 

A. Yes sir it was. 

I 
Q. Do you have those photographs with you at this time? 

I A. Yes sir I do. 

I Q. Now let me ask you this, Officer, did you take all the photographs 

contained in this group?. 

A. The small photographs were taken by me and the two larger 

photographs were taken by Tommy Thompson of the. Daily News 

' I Record at my direction. 

Q. Were you present when these were -

A .• Yes sir I was. 

Q. Do these photographs contained in this group here generally and 

pretty fairly accurately reflect what they are intended to r~flcct? 

A. Yes sir. Both of them show the vehicles as they were and son-.-:: 0£ 

them were taken the next day to show the outline of th~ roaJ - t::-::: 
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;I 
I general area . 

~ . 
COURT: Have you seen the photographs, Tvir. -

' j 
MR. HOOVER: I have not, no sir. You say the smaller ones were taken 

I 
:l 
I 

by you and the larger ones by Mr. Thompson? 

A. Yes sir. 

I MR. HOOVER: Is he not here, is he? 

A. No sir. He is no longer employed by the News Record. 

MR. HOOVER: .I'm going to object to the introduction of these. I don't 

feel that they have any further value since they are not going to be 

vcrific:<l. I have an objection to these larger ones. I have no objection to 

11. : I these smaller ones. Since Mr. Thompson is not here to testify to them. 
i 

12. COURT: Let us then take those to which there 

13. 

14. 

15. 

16. 

17. 

1 '' Go 

1 :.J. 

20. 

21. 

22. 

23. 

24. 

I is no objection. 
ii 

I 
MR. HOOVER: Sure. 

I 
MR. DEPOY: Your Honor, I would ask for the admission of the two larger 

'I 

I 

ones in the light that the trooper testifie~ that he was present. And they 

were taken at his direction. 
I 

I 
I COURT: Alright letis take up those to which there 

is no objection to. Is it desirable that they be 

marked in any particular sequence? 

: MR. DEPOY: No particular sequence, Your Honor. 
ii 
i 

ii 
II ,, 
'1 

COURT: Well they are already numbered. 

I · MR. DEPOY: Not all of them, Your Honor. 

I 
' i COURT: They seem to have two different nu~.be::..·s 
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MR DEPOY: Yes. 

on them. So I will just7llterate the other numbers -

COURT: As Commonwealth's Exhibit 1 and Exhibit 

2 and Exhibit 3 Exhibit 4. Well we have two 

numbers so I will have to change one of these 

numbers. Exhibit 4 Exhibit 5 Exhibit 6 Exhibit 7 

Exhibit 8 Exhibit 9 And Exhibit 10 will be received 

in evidence without objection. 

,. 
;:i. I MR. HOOVER: I will withdraw my objection, Your Honor. 

10. 
I 

11. 

12. 

13. I 
14. 

15. . 1 

16. 

17. 

1 
,, 
u. 

1 !'J. 

20. 

21. 

22. 

2? "• 

24. 

I 

I 
I 
I 
I 

I 

i 
I 
,j 

COURT: Very well now and as the· witnesses 

refer to the photographs let his question or his 

answer make clear the number of the Exhibit to 

whlch he is referring to. Because the record at 

this time does not establish what any of the 

exhibits establish. Mark these Exhibits 11 and 

12. 

Q. Mr. :Porter, I ask you to put these back in the order you had them 

before and step over to the jury and explain them to the jury. 

Mr. Porter, I hand you Commonwealth's Exhibit Number 1 and ;;:sk 

you to just hold it up so the members of the jury can see it. And 

just explain what it shows or what it intends to show. 

A. This is Route 259. You are looking west on two vehicles which wera 

headed in an easterly direction coming out of the curve. 

Q. When you S<:rf the two vehicles, are you referring to the defendants? 
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1. !: A. 
i ~ 

I 

2. Q. 

3. 

4. 

5. 

6. 

7. 

8. 

r·· 
.} . 

1 o. 

11. 

12. 

13. 

14. 

15. 

16. 

1 7. 

1 
,, 
o. 

18. 

20. 

21. 

22. 

23. 

24. 

I 
I 

i· 
1. A. 

r Q. 

1· 

i' 
A. 

A. 

Q. 

A. 
I· ,, 

1. Q. 

A. 

I: 
I 
I Q. 
I 
I 

I 

I. A. 

I 
I I' Q. 

i: 
ii 

Vehicle and Mr. Mook's vehicle. 

Alright so in this direction Mr. Orebaugh would have been travelling 

in a westerly direction. This would have been his view, Mr. and Mrs. 

Orebaugh? 

Correct. 

Now let me ask you this trooper, is your car parked at any significant 

point there? 

Well it's parked where Mr. Delawder's vehicle came to rest. 

And that's approximately down here to the right of my vehicle. 

Alright and the mailboxes sitting along the road there, are they the 

only mailboxes on that side of the road? 

In that scene they are. 

Could you tell whether or not these mailboxes had been struck? 

They had been replaced. They were not down. They had been replaced. 

This was taken several days after. 

But were they replaced in .the same position? 

I couldn't say but they were approximately the same. It was 

approximately the same place. 

Now the driveway that these people were coming in is that the 

Mongold driveway there? 

That's the first one . the second one and that would be the 

Orebaugh's. 

Is that driveway approximately directly across the road from ~l18se 

mailboxes? 
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1. , A. It's ju.st a little bit below them as I recall. Maybe five or six feet. 

? 
. -• Q • (Inaudible). 

3. A. Well in other words the mailboxes are here going on west .. I would say 

4. they are five or six feet weit of the mailboxes. 

5. · Q~ · Now trooper did you have an occasion to measure the distance :from 

6. the poin,t where your vehicle was parked on the bank of this turn? 

7. A. No not from my vehicle. I d:id from Mr. Delawder' s vehicle that 

8. evening. 

9. II Q. That evening? Alright, 
I 

10. A. This is actually where the skid marks started. 

11. Q. Well how far? 

12. A. Several distances from the skid marks and wet marks from the dirt 

13. where he went off the shoulder of the road. Several distances -

14. approximately 640 feet. 

15. Q. Now this is the point on the road which would have been in this 

16. direction where you were able to observe what? 

17. 

I 1 'l o. 
'I 

A. Well the sk:id marks started back here and came across and then there 

were tire imp:X-essions and wet soil when he came down th~ shouldci.· 

1 !J. 
i 

I 
20. I 

to the end of this tree line. Then tire marks down through th~ bank. 

. Of course the ground was torn up very badly down through here 

21. I 
I 

! 
and went down before he started in the other direction. 

1' 
22. 

.1 

I 
Q~ And that was how far.? 

23. 
I 
I 

I 24. I 

A. . Approximately 643 feet •. ·1 measured with a six-.foot tape. . . . . . . . 
Q. Now trooper could you as be.st you can recall testify how far these 



1. 

2. 

') 
•.J. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

1 ') ._,. 
I 
I 

14:. 
I 

15. I 
I 

16. 

17. 
I 
I 

1 r, I 

~ o. I 
I 

1!"1. . I 
20. ! 

I 
21. I 

I 

I 
22. . I 
2 ') 

,) . 
24. 

COUl~T REPORTING SERVIC.E 
ROlJTI:: 2 - llOX 333 

BROADWAY, VUWINIA ZZ815 

skid marks started from the turn? 

A. Well they started to where they go off the edge of the road is 300. 

Q. Now I'm talking about from the turn itself and I asked you as you 

come out of this turn, how far was it that these skid marks started? 

A. I couldn't say I didn't measure it. 

Q. Mr. Porter, I hand you Commonwealth's Exhibit Number 2 and ask 

you to look at this and explain to the jury what it shows. 

A. This is skid marks. And they come on across and go off the road 

here. And I believe Mr. Mook's vehicle is down over the bank. 

·And some of these skid marks start back on the othe:r side of the 

road and go down. 

Q. And your investigation discloses -

A. This would be looking at an easterly direction. In other words this 

would be the curve and looking here. 

Q. · Alright your investigation disclosed these skid marks left by -c:-"te 

Mook vehicle? 

A. Well they seem to go down and follow Mr. Mook's vehicle and come 

around. And they join up with the tracks in the grass and go on 

. down the bank. 

Q. Being the what vehicle? 

A. That would be the Delawder vehicle. 

Q. I hand you Commonwealth's Exhibit Number 3 and ask you to lool' at 

it and tell the jury what it shows. 

A. This is a view of Mr. Mook's vehicle where he went down over this 
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embankment . 

Q. It was the end of this skid mark there ""." 

A. Right. The heavier set of skid marks. 

Q. I hand you Commonwealth's Exhibit Number 4 and ask you to tell the 

jury what it shows. 

A. This again is just a photo of Mr. Mook's vehicle down over the 

bank. Where it turned upside down. 

Q. Now how far from the point: of impact were the places where these 

skid marks commences was the Mook vehicle? 

A. Approximately 337 feet. 

11 

Ii 
Q. I hand you Commonwealth's Exhibit Number 7 and ask you to explain 

! I it for us. 

I 
' 

'I 
1 • 

i I 
11 

: I 

A. This is where the Delawder vehicle went down over the embankment. 

You can see where the ground was torn up where it went down the 

rock pile. And I think it is a little hard to see where it went down 
I 

:I! 

ii 
1 I 
11 

through ... the mailboxes here which had been replaced. They were 

knocked down. 

Q.. Alright now these same mailboxes you referred are the same as in 

: I 
I' A. Ii 

Commonwealth's Exhibit Number 1? 

Correct. Mr. Mason was standing in this vicinity approximately. 

Q. Was this spot where you were standing went down over there .... 

A. Miss Mongold and the Orebaugh's gave me an approximate position 

. that he was standi ng there. 

' i Q. I Now how far is this right here shown in this photogr.-iph fron1 th~ ;?0int 
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where the skid marks first started? 

It would be approximately 139 feet. In other words the skid marks 

stopped where Mr. Mook's vehicle went over and started on the grass. 

Of course the vehicle went over the embankment and tore up some 

grass along the edge of the highway. 

How far was this from where you were standing from the point of 

impact? What would be the total distance from the time the 
i 

vehicles first started sliding or leaving marks on the road to this j 

A. 

Q. 

A. 

Q. 

A. 

I Q. 

I 
I ' I A. 

I Q. 
i 
I A. 

I Q. 

I 
.I 

I 

point? 

Well it would be approximately 476 feet. 
I 

I hand you Commonwealth's Exhibit Number 4 and ask you to look 

at it. 

It again is just another view again that shows the mailboxes which 

had been replaced. 

Does it in any way show where the Mook vehicle came to rest? 

Not the Mook vehicle, the Delawder vehicle came to rest at this 

point down here. 

Well now you can see here where the mailboxes are situated. I 

assume the road to be right here in this area, is that correct? 

(Inaudible). 

Is this a slight incline? 

It is. In fact it is a little more elevated than it looks thcr.:!. 

Well what would be the distance from this area down here back up 

to the point at the mailboxes? 
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Q. 

A . 

I 

I 
1 · Q. 

I. 
I A. 

Q. 
i· 
l 
i 
" I 
f. 

L 
i A. 

I 

I Q . 
I 

I 
i 
I 

I. 

A. 

I ,. 

i 

I 

I 
Q. 

I A. 

Q. 

A. 

Q . 

A. 

That's approximately I would say maybe 20 feet. 

Twenty feet. Alright now after you reach the area down here what 

is this? 

A private road. In other words this is a yard and this is an old road 

that is no longer used. 

And would you show the jUry where the Delawder vehicle travelled 

the road. 

It went down over the bank here and travelled this road on up and 

came to rest in this vicinity down here . 

Well after it went down over the bank it was travelling in this le:Et 

area. 

(Inaudible). 

I hand you Commonwealth's Exhibit Number 10 and ask you to look at 

that. 

This shows a tree that was struck out by the Delawder vehicle. This 

is again looking from another picture where the Delawder vehicle came 

to rest. 

I believe the vehicle is shown. 

Right. That is the Delawder vehicle. 

Now trooper how far is the tree from the point on the road where you 

first saw the skid marks? 

Approximately 624 feet. 

When you fit:"st observed -

From the point where the skid marks first started to the tree. 
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A. 

Q. 

A. 

An<l did your investiga,tion show whether or not this Delawder vc>.icle 

struck this tree? 

I was told it had. All around here it was to.r·1:\ up freshly and of course 

the tree was ail scraped up. 

Well could you follow the path of the vehicle at that particular time? 

At the time you made your investigation? 

The tracks lead down almost to it. By the time I got there people of 

course had milled around. Some things had been moved. All I can 

say is that there was approximately 200-250 people down there. 

Everybody was going around and it was kind of hard to follow the 

exact path . 

12. Q. What is the approximate size of that tree in diameter? 

13. I A. (Inaudible). 

14. COURT: I can't see your - Will the record show 

15. a diameter of approximately six inches. 

1 a. Q. I hand_ you Commonwealth's Exhibit Number 9 and ask you to loo~ at 

17. that and e?<plairi. what that shows. 

1 B. A. Just as the Delawder vehicle came to a re~t as I found it when I 

19. ·1 _. arrived at the scene. 
'i 

20. Q. Does tha,t not show generally the sjde? 
,; 

21. I A. II 
Ii 

Right. 

' 
22. .I Q. 

I 
2 ~> A . ..; . 

I hand you Commonwealth's Exhibit Number 8 and ask you to explain it. 

This is a front view of the Delawder vehicle when it came to n;)st. 

24. 
:I Q. I .hand you Commonwealth's Exhibit Number 5. 
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, 
A. J... This is the rear view of the Delawder vehicle as I found it. This is 

! 
i 

2. I 

I 
part of the tree. 

3. I Q. Is that a branch -

4. I A. That's a branch ... part of the tree. 

5. I Q. I hand you Commonwealth's Exhibit Number 6~ 

I 
6. I A. I 

I I 
7. I 

Q. I 

i 

This again is the side • .. · 

I hand you Commonwealth's Exhibit Number 11. 

I 
') ! A. (.J. This is just more or less a blown-up view of the sarnc thing. Th~ 

9. side o~ the car. 

10. Q. Officer did you have an occasion to check these vehicles following 

11. the accident? 

12. I A. Yes sir. 
I 

13. 1 Q. 
I 

Other than the damage whic.h was obvious were you able to detect 
I 

v ~. I 
I 

any defects in the vehicles? 

·. 15. i A. 
I 

No sir.· In other words tires and everything appeared in both cars 
I , ,. I 

..Lo. I were pretty well destroyed. The tires and everything appeared to 

!7. be in good shape as far as tread. 

13. Q. Now the marks that are shown that you traced from the point or 

HJ. apparent impact to the place where the Delawder vehicle came to rest 

20. are these brake marks? Are you able to testify one way or the other? 

21. A. I can't say for sure that they would be heavily laid down. In other 

22. words how much is brake and how much of it is skid. 

2··· ,j. Q. And you of course don't know what position the vehicle was as i.t 

~4. came down the road there? 
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.I 
1. 

,. 
l' l-\ •• · ~.Jo Sir. 

2. cr:zoss EXAMINATION BY MR. HOOVER: 

:1· Q. Mr. Porter, when the jury was shown Exhibit Number 9 I be!licvc it 
I . 
:1 j shows a picture of the road and the mailbox and the bank as it goes 

5. down the hill. You mentioned when the picture was shown to the jury 

6. that the pank was more aggravated then it appeared-in that picture. 

7. A. 'rhat' s correct. ·I think it has more of an angle or slope than what 

8. I project~d. · · 

9. Q. In other words it is hard to capture in a two-dimensional picture 

10. · the exact slope of a bank. Could you give any indication or estimate 

11. 
I 

what the degree of slope was there in terms of the bank going down? 

12. i A. I No I just couldn't. 
11 

13. 
·1 

Q. ' 

I 
It was just .a slope and it was ·more aggravated then it appeared on 

14. I that pie ture? 
I 

15. I A. .That's correct other than it was full of rocks. 

16. Q. This bank was the long path of the Delawder vehicle as you determined 

17. its course in your investigation. What evidence did you find of a 

. ,, 
l c;. collision, Mr. Porter? That there had been a collision of these two 

ir· ~- vehicles? 

20. 

rl 

A. 

21. i 

I found blue paint on the left l!'ear of the Delawder vehicle which I 

didn't have it sent off to be analyzed but it appeared to be the same 

22. color on Mr. Mook's vehicle. 

23. I Q. Was this on the fender or the bumper? 

24 : I .. 
J 

A. It was on the bumper. It shows in one of the pictures you can see. 
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Q. 
i 

I A. 

I 
I Q. 

i 

I ~: 
I 

i 
I 
i 
I 
I Q. 

I A. 

IQ. 
I 
I A. 

i 

IQ. 

A. 

Q. 

Q. 

Q. 

Perhaps we could take a look at that. Is that the picture of the -

Of the car -

Of the Delawder vehicle? 

That's correct. 

Could I ask you to pick out that picture so that we could specifically 

point that out to the jury, Mr. Porter? Perhaps we could go over 

and point that out to the jury if you will please. 

Is this the bumper? 

This is the bumper. It is Exhibit Number 5. 

Is that paint in your opinion? 

This is blue paint. It appeared to be the same color i;aint as on 

Mr. Mook's vehicle. 

Mr. Porter, did you find any debris around the point where you 

estimated the point of impact to be? 

No sir not to amount to anything. As I said again people had been in 

and out and I don't know how many cars had been through. The 

accident occurred at approximately 6:05 and I didn't arrive until 

approximately 6:50, 

Six-fifty. 

And like I say there was an awful lot of people and an awful lot of 

vehicles parked on up and down the road. Other than just - I couldn't 

say it was debris from the vehicles. There was stuff that looked 

like it had been from one of the cars. 

I believe you have already testified ,what these cars were but l~t' s g0 
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~ -· over that again: Mr. Delawder was driving what kind of a car? 

2. A. 1970 Dodge - I believe they call it a .Super Bee. 

1, 
') ·i ..; . I Q. A Super Bee? 

I ,. 
' 4. 

:1 
A. I believe that is what they call it. 

5. I 
I 

Q.. Is that a conventional car? I mean is there anything peculiar about 

6. 
i/ 
I it? Could you tell us what you observed about it in terms of -

7. A. · I would say it appeared to be a high-performance engine. In other 

8. words it had what they call a rally pack. It had more of the racer 

9. type equipment on the wheel covers and scoops on the hood and things 

10. of such. I believe it had a strip around the rear and the head lights. 

11. Q. You didn't see anything unusual about the car other than the fact 

12. that that kind of c.ar looked - it didn't have any special gadgets on it 

1 ') VO other than the normal apparatus -

14. A. The only thing different was that it had a floor shift in it. Other 

15. than that anybody could have bought one. 

16. Q. What about the other car? What was that? 

17. A. That was a Corvette. 

l 'l o. Q. What kind of vehicle is that? 

l '.J. A. . . This is again more of a sporty car. Although I believe it had a 

20. floor shift in it. I'm not prepared to say for sure .• 

2.1. Q. Was that a sport:s car? 

22. A. (Inaudible). 

23. Q. Did it have a high-performance engine in it? 

24. A. I would say yes. I believe it had a 427-engine in it. It might not 'jz a 
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1. high-performance engine in it. 

2. Q. Was any of these cars heavier or lighter than: usual as far as you know? 

Were they heavy cars? 

4. 
I 

:j A. Mr. Delawder's vehicle I would say is pretty close to being heavy. 

5. 
;I 

The Corvette may possibly be a little bit lighter. It had a fiberglass 

6. body and I'm not sure of the weight. 

7. Q. Did you talk to Mr. Delawder after the accident? 

8. A. It was quite a while after he was hospitalized. I finally spoke with 

!) • him •.. 

1 o. Q. Did you speak with Mr. Mook after the accident? 

11. A. Yes sir I did. 

12. 
11 

Q. ·Did he make any statement to you about the way in which he was 

I 

13. 
f 

operating his vehicle? 

14. A. Well I asked him what happened and he gave me a statement. 

15. Q.· Would you explain that to the jury. 

16. 

17. 

1 
,, 
(j. 

19. 

20. 

21. 

22. 

23. 

24. 

1 
I MR. DEPOY: Your Honor, I am going to have to object to this. 

II COURT: Was Delawder questioned on that? 

A. No sir he was not. He was taken to the hospital. 

COURT: The objection is sustained. 

MR. HOOVER: Your Honor, if it just had to do with this possible talking 

on the part of the driver, I think that whatever he said would be possibly 
i 
I 

. I 

: I relevant here. 

i 
! 

COURT: .Do you claim it was a •.• aspect? 

i 
I: MR. HOOVER: Yes I think so. Was it made immediately after the 
! J 
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accident or .. 

Well as r· say they both had been taken to the hospital and I talked to 

him in the emergency room. Of course Mr. Delawder was in 

intam~ive oar and I couldn't iiHil him. Ana I ipoke to Mr. Mook in the 

emergency room. 

I think I am going to -

COURT: Your objection is sustained. 

I think in response to a question by the Commonwealth, Mr. Porter, 

yo.u testified you were unable to determine whether the mark that 

you found for the Delawder vehicle was a skid mark or a mark from 

braking. In other words it was just a mark. ·You don't know really-j 
I 

I
. I 

A. I know it was a tire mark and I can't say whether it was where a 
; 

brake had been applied or where his car had slid to one side. I 
11 Q. 
'I 

And this is true for the mark throughout which length it travelled. 

, . 

I 
) 

I 
I 
I. 
I. 
I 

I 1 

I I 

You have no way to determine what caused the mark or the sign that 

was laid down by the path of this vehicle. 

A. Correct. I just followed - in other words it led towards the rear 

of the vehicle •. The same way with Mr. Mook's vehicle - I couldn't 

say whether it was a skid mark or a slide mark. 

MR. DEPOY: The Commonwealth would rest at this time. 

MR. HOOVER: May it please the Court, I want to make a motion that the 

Commonwealth evidence be struck. The essence of his evidence and I 

think as you can see there has been a good bit of testimony about this and 

11 so forth. Other than some testimony about a possible speed there is no 

l~l ~~~~---~~~--..---~~~~ 
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. I 
1

1

,1 t.·estimony which indicates that this man was at fault other than the 

! slight speed he might have had and this is questionable. It links him 
I . . 

I.I · h h · £ d , · h' r·· h d . h · ·_J !I wit. t e cause o eatn int is case. not er wor s t ere is no ev1 ... ence 

Ii for the approximate cause here. Clearly there was a collision. In fact 

I 
jl the Commonwealth's evidence :i.tse1f indicates there was a collision that 
,, 
1·1 sent the defendant's vehicle out of control. I submit this that there is 

.1 1. not enough evidence even for a jury on this issue. We cite the Hubbard 
I, 

11 

! case - Hubbard against Murray .••. where it was found - it was admitted 

that a bus was negligent of parking on a hard surface but there was no 

evidence to link that to the cause of death, which is •. · . in a charge of 

involuntary manslaughter. In fact the only evidence we have here is of 

some speed and there is no evidence that he was driving his car in a 

negligent manner, None whatsoever. There were several witnesses who 

were scared to death and thought that he was going 80 miles an hour or 

in fact much slower than that. But the linkage here is essential. I think 

it is the kind of case that wouldn't even keep a jury. I think the jury should 

not be given this case because in the Commonwealth's own evidence he has 

established that kind of linkage . 

COURT: The motion will be overruled and we 

note your exception to the Court's ruling. 

WITNESS - LLOYD WAYNE DELAWDER 

DIRECT EXAMINATION BY MR. HOOVER: 

State your full name and age please. 

Lloyd Wayne Delawder - 28. 
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II Q. 

I A. 

I 
I Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Where do you live? 

Bergton, Virginia. 

You were, Mr. Delawder, involved in this accident on August 22, 1971, 

were you not? 

Yes. 

What injury did you receive in this accident? 

I lost an arm and ribs broke. 

And what? 

Riqs broke. 

Ribs broke? You were in the hospital for a period of time? 

Three weeks. · 

Three weeks? Now I would like for you to explain to the jury; Mr. 

Delawder, what happened on this day immediately preceeding and 

during the accident to the best of your recollection. Perhaps you 

could start. with having been proceeding east on Route 259 the day of 

the accident? 

I was coming towards Broadway and Lonnie pulled in behind me and 

we dropped around a slight turn -

I Q •.. Now excuse me, what - where did Lonnie pull in behind you? 

' 

I 

" 
A. 

,1 

i; Q. I 

ii 

COURT: Are you referring to Lonnie Mook? 

Yes. 

Where did he pull in behind you? 

I' r A . At Cootes Store. 
' I 
I Q. Cootcs Store. And then what hapJ?ened? 
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Well we came out of the turn and I seen a boy run across the road. 

I hit my brakes and the car turned sideways. 

Q. And you say that's all? 

A. That's all I remember. 

Q. You don't know. what happened after that? Were you aware of having 

hit anybody? 

A. No. 

Q. Did you know when your car came to a rest? 

A. No sir. 

Q. In other words you just don't know what happeneq after the 

accident? 

A. No. 

Q. You were coming from where? 

A. Lost River State Park. 

! I Q. And heading where? 

I A. 

I 
Q. 

I 
I 

Timberville - I was going out to my brother's. 

And do you know how fast you were travelling as you were going 

around that curve? 

19~ A. . . At a reasonable speed. Fifty-five or sixty. 

20. Q. You didn't look specifically. I mean you don't know exactly but you 

think that you were going at a normal rate of speed or a faster rate 

22. of speed than normal? 

23. A. Normal rate. 

24. Q. You knew that this car driven by Lonnie Mook was behind you, didn't 
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I' 
r 

11 A. 
. } 
' 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I A. 

I Q. 
i 

11 A. 

1' Q. 

,J 

I ' A. 

I 
·1 Q. 
l 

I 
I 
t Q. 

A. 

Q. 

you? 

Yes • 

And you say you saw somebody in the road, is that right? 

I say a boy run across the road. 

You saw him run across the road and you say you hit your brakes? 

Yes sir. 

Now would you explain that. Did you hit them hard? Or light or -

I hit them light. 

Were you afraid you were going to hit him? 

No sir. 

You weren't? 

No. 

How far w.ould you say you "Yere from him when you saw him and hit 

your brakes? 

Four. hundred feet. 

So you didn't feel you were in any -

COURT: Did he say 400 feet? 

Four hundred feet? 

.Yes. 

You didn't feel you were in any immediate danger of hitting him. 

And you applied your brakes, did you say in a normal manner? 

Yes sir. 

And then after that what happened? 

The car slid out of. control. 

-58-



! 
. I . 
<;:OURT REPORTING SERVICE 
I 
HOUTE 2 - BOX 333 

hrwADWAY, VIl<GINIA 22a1s 

1.. Q. 

2. 

A. 

4. fl Q. 

I 
5. I A. 

I 
6. I Q. 

7. f A. 

/, 
8. II Q • 

. 8. I 
I 1 o. I A. 

I 11. 11 Q. 

12. I . A. 

I 
13. I Q. 

14. I ! A. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

I 
I 
I 

Q. 

A. 

Q. 

! I 
I A. 

Q. I 
11 , 1· A. 
I I 
I ' I i Q. 

I
, I 

I 
I 
I 
I· 

I 

A. 

Q. 

And you don't remember anything about after you say you started 

slidin.g? 

No. 

Do you remember the car turning over? 

No sir. 

Remember going off the road?. 

No sir. 

Were you in your own lane? Were you in the right-hand lane as you 

came out of the curve? 

Yes. 

How long have you been Clriving, Lloyd? 

Eight or nine years. 

Where do you work?· 

Walker Manufacturing. 

Is· that where you worked before the -

Yes sir. 

So you went back in your old job then? 

Yes. 

What do you do there? What are you -

Hand welding. 

Hand welding? And you say you have been driving about eight years? 

Eight or nine years. 

You knew that road, did you? I mean you travelled that road 

frequently? 
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1. ·A. Yes. 

2. CROSS EXAMINATION BY MR. DEPOY: . 

4. 

... o. 

6. 1 · 

Q. 

7. I A. 
I 

8. ,, Q. 

I 
9. I 

I 

10. A. 

11. Q. 

12. 

13. 

This road 259 there in the general, I'm not talking about the 

vicinity, but in the general vicinity or where this accident occurred, 

did it have a fair number of curves in it and dips and all and hills, 

is that right? 

Yes. 

There are also a lot of homes and some places of businesses in the 

close proximity there, isn't that right? 

Yes. 

It's a road where people are normally pulling off and on the road 

and this type of thing in this area. Now where did you say Mook 

got behind you? 

14. A. Right at Cootes Store. 

15. Q. Right at Cootes Store? There near Jake Dove's? 

16. A. Yes. 

17. Q.. Isn't that where you passed him? 

18. A. No sir. 
I' 

19. Q. You didn't pass him? 

20. A. No sir. 

21. Q. Right. Well now is that when he first got behind you or is that the 

22. ' first time you noticed that he was behind you? 

23. A. The first time I seen him. 

I 

24. ' 1 Q. Did he come up on you fast? 
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Yes he did. 

Andthen he just pulled right in behind you there and continued to 

follow? 

Yes sir. 

Had you seen him at Lost River State Park that .day? 

A. No sir._ 

Q •. Did you know that he was over there? 

A. No sir. 

9. I Q. Do you know now that he was over there? 

10. 

1L 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

I 
f 

A. 

I l Q. 

A. 

Q. 

A. 

I Q. 
I 
I A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

No. 

Now wereyou by yourseU:? 

Yes. 

Had you been drinking? 

No. 

- Nothing at all? 

I drank two beers that day. 

That day? What time that day? 

Before I left • . . 

Well what were you doing - just out riding around? 

I was going out to my brother's. Some relation from Washington 

was out there. 

Is this car you have have the rally pack on it? 

Yes. 

A pretty hot car? 
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I A. I don't know. 
I 

IQ. It will run, won't it? 

I I A. Well yes. 

i Q. Alright:. Ariel yol.l were O[)e;t;"at:ins it in what you say was your normal 

I 
I 

speed -: fifty,;,.five or sixty? 

I A. Yes. 

i IQ. 
I 

Do you recall specifically when you looked at the speedometer? 

I 
j A. No. 
; 

I 
i Q. So then you are not real sure how fast you were going? 

i 
I A. No sir. 

Q. In other words that car would creep up to 70 or 75 fairly easy, 

. I 
wouldn't it? 

13. A. I don't know. ·· 

14. Q. And you say that you came around the turn here and you were driving 

15. in:your lane and the boy ran across some 400 feet in front of you? 

16. A. Yes sir. 

17. Q. Well why did you think it was necessary to put on your brakes? 

18. A. I didn't know whether or not he would run back across or not. 

19. Q. . Run back across. Well did he go over to the other side and stop? 

20. A. Yes. 

21. Q. And this was before you were hit? 

22. II A. Yes. 
'I j1 

23. 
I 

Q. And so as I.understand your testimony then you were hit and you 

24. I don't recall much of anything that happened? 

I 
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1. A. 

2. j Q. 
I 

3. I 

4. I~ A. 

5. Q. 

6. 

7. A. 

8. 

9. Q. 

10. ! A. 

'1 
11. / Q. 

I 
12. 

13. A. 

14. Q. 

15. A. 

16. Q. 

17. 

18. A. 

No. 

Do you know whether or not you had your brakes on at the time you 

were hit? 

When I hit the brakes. 

In other words you still had your foot on the bra~e at the time you 

were hit? 

I don't know. I guess I put my foot on the brake and the car started 

sliding. 

Were you hit before you started sliding? · 

Not to my knowledge. 

But to your knowledge then your foot was on the brake at the time 

this all started? 

Yes. 

Do you recall taking your foot off the brake? 

No. 

Do you think that you probably continued to put your foot on the 

brake? 

(Inaudible). 

19. Q. . . Now you are aware how far your car went from that point? 

20. A. I am. 

21. Q. Six hundred and forty-three feet. 

22. REDIRECT EXAMINATION BY MR. HOOVER: 

23. Q. Let's clear up a point. You said you were going to your brother's 

24. house in Timberville, is that how it was? Is this according to what 
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1. you had agreed on up at the park? I mean everybody was to meet 

2. there, is that what you were saying? By that I mean your relatives? 

A. Yes. 

4. Q. And you were going to meet at your brother's house in Timberville? 

5. A. Yes. 

6. COURT: Does the defense rest? 

7. MR. HOOVER: Yes. 

8. COURT: Mr. DePoy, the defense rests. Does the 

9. ·Commonwealth have any rebuttal evidence? 

1 O. lVIR. DEPOY: No sir. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 
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1. ARGUMENT ON ASSEMBLYING INSTRUCTIONS IN CHAMBERS 

2. I
I 

COURT: Now Mr. Hoover, you wanted to tender 
,. 

3. several other instructions. Go ahead, Mr. Hoover. 

4. MR. HOOVER: Number one. I would like to tender instruction which would 

5. instruct the jury that if they believe the evidence insufficient to establish 

6. beyond a reasonable doubt that the defendant is guilty of involuntary 

7. manslaughter the jury may nevertheless find the defendant guilty of 

q. exceeding the speed limit or reckless driving. This is the nature of -

9. the opinion of the defendant of a lesser included offense which should be 

10. ' a part of this charge on the basis of the evidence which has been put before 

11. the jury in this case. And the instruction goes on to outline the penalties 

12. that exist for the -

13. COURT: In other words you contend that reckless 

14. · driving should be submitted to the jury as a lesser 

15. included offense? 

16. MR. HOOVER: That's right. 

17. COURT: Mr. DePoy. 

18. MR. DEPOY: I object, Your Honor, on the grounds of the elements of the 

19. case, It is not the same and therefore it is not unnecessarily true • . • 

20. COURT: Well the Court has been concerned about 

21. this question as to whether this reckless driving 

22. is a lesser included offense of involuntary 

23. manslaughter. There certainly seems to be 

24. circumstances in which a jury could find the 
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1. 

2. 

3. I 
I 
I 
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7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

I 

I 
I 
i 
I 
l 

1 - I o. I 

16. 

17. 

18. 

19. 

20. 

21. 

22. 
, I r. 

23. i l 
24. I 

defendant was guilty of reckless driving but he 

was.not guilty of such a degree of culpability that 

the jury would or should find him guilty of invol-

untary manslaughter. However, the Common-

wealth Attorney points out that the death resultin 

from the unlawful or culpable operation of a moto 

vehicle is a necessary element of the offense of 

involuntary manslaughter. And he has selected 

to indict the accused only for involuntary mans-

laughter arid not for reckless driving. And as I 

read 19. l-259 of the Code which says: As an 

actual violation of two or more statutes and so 

forth, convictions of one shall be a bar to the 

prosecution under the other. _ That would indicate 

·. that if the accused is convicted of involuntary 

manslaughter, on the same act, assuming that 

there was only one death as a result of the act. 

he could not thereafter be prosecuted for reckles 

driving. However, under the statute, if he is 

acquitted of reckless driving he possibly could 

thereafter be prosecuted, if he is acquitted of 

involuntary manslaughter, he could possibly be 

thereafter prosecuted for reckless driving. And 

therefore. under that reading of the statute, 
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I reckless driving. is not necessarily an included 

I offense of involuntary manslaughter and the Court 

will refuse the instruction of the defendant's. 

Exception to the refusal of Instruction A will be 

noted. Now the defense has tendered an instru c-

tion identified as B which the Court has rewritten 

by inserting the word sole for the word proximate 

on the next to the last line. And the instruction 

l 
originally tendered by the defendant is identified 

as Instruction B. 

MR.. HOOVER.: Yes, Your Honor, I would like to except to the addi-

12. tion of. the word sole in the next to the last line as· it describes the 

13. phrase proximate cause since I believe under the facts of this case 

14. this addition of the word sole is conceivably prejudicial to the defen-

15. dant. It certainly would be confusing to the jury because it introduces 

16. a concept which is not described in other instructions and furthermore 

1 7. is applicable in a case of contributory negligence and in this case where 

18. you have two persons involved in an accident. the accident which 

19. resulted in the death of a pedestrian, the introduction of the word sole 

20. to describe the prox~mate cause of Earl Mason's death is very possibl 

21. prejudicial. 

22. COURT: Your exception will be made part of the 

23. record. 

24. 
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