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INSTRUCTION NO. 8

The Court instructs the jury that if you find that Joseph <Jefferson

did distribute marijuana, a Schedule 1 drug, then you shall find him guilty

and fix his punishment at not less than five nor more than 40 years in the

penitentiary, and five not more than $25,000.00.
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INSTRUCTION NO. "A"

The Court instructs the jury that if you find that Joseph Jefferson

did distribute marijuana, a schedule one drug and only as an accomodation

to James Mickens and not with intent to profit thereby nor to induce the

recipient to use or become adicted to or dependent upon such controlled

substance. then you shall find him guilty and fix his punishment at not less

than one nor more than ten years or, confinement in jail not exceeding

twelve months and fined not more than one thousand dollars.
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Mickens - cross 237

Q. Six? Now, you made a statement on direct examination that

you had told the police that Mr. Jefferson didn't have anything to do

with this?

A. Mr . Jefferson?

Q. Yes. The defendant.

A. Didn't either one of them, him or Maxine Braswell, didn't have

anything to do with it.

Q. Whodid you make that statement to?

A. Mr. Jones.

Q. Mr. Jones?

A. And Mr. Robinson. he was the other policeman.

Q. Were they both together at the time when you made that statement?

A. I think they were.
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2

3 W. C. JONES, recalled to the stand on

4 behalf of the Commonwealth, testified as follows:

5

6 DIRECT EXAMINATION

7 BY MR. DAVILA:

269

8 Q. Officer Jones, on the day in question, August

9 24th, 1972, you had occasion to interview Mr. Mickens, did you

10 not?
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A. Yes, sir, I did~

NOTE: Belt. 11 ,ended at this poiht and

belt 12 began as follows:

THE COURT: Let the record show that the jury
23

24

has retired. Mr. Davila, would you repeat the question?

MR. DAVILA: If he had occasion to interview Mr.
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Mickens would be. the question that I had anticipated

propounding to him next. I had handed him a sheet and

asked him if that was the sheet prepared regarding Mr.

Mickens. I think -- I would like to hear the basis for

Mr. Greene's objection.

THE COURT: All right.

MR. Gro:ENE: Well, it's pretty basic to the

question of prior inconsistent statements. Now, what he

wants to do is to read a statement that Mr. Mickens pur-

portedly made. Now, in order to do that, he has to lay

a proper foundation by, one: asking the witness did he

make the statement. And if the witness denies that,

then he can bring this officer on. He has not done so.

So he cannot now come in and then -- and then try to im-

peach a man on the basis of a statement made if he has

not asked that witness whether or not he had made this

statement before. Again, I don't know what la\oJschool

Mr. Davila went to, but I certainly remember in the ba-

sic course of evidence that in order to impeach a wit-

ness by prior inconsistent statements, you must first of

all ask the witness whether he denies or admits making

the statement.

MR. DAVILA: If Your Honor please, Mr. Mickens'

testimony, as I recall, was to the effect that he told
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Officer Jones and Robinson that neither Jefferson or

Miss Braswell had anything to do with thi~ particular

bag that has been introduced as Commonwealth's Exhibit

No.1. Now, the purpose of offering this evidence is

that, if Your Honor pleases, is to refute and to impeach

his testimony. The sheet itself, down at the bottom,

says in accordance with the title paragraph, other state-

ments made, and I quote:. "She didn't have anything to

do with it.." "Who are you speaking of?" "This.girl

right here." He was pointing to Maxine Braswell. "What

do you mean?" "I mean she was not involved in any tran.

action." .'whowas involved?'; "I'd rather not say."

"Any other sta tements?" "No•••

MR. GREENE: But that's exactly the

point, Your Honor. He should ask the witness first,

"Did you make that statement?" If he did not make it or

denies it, then it's time. He has not laid a proper

foundation. Because.how can you impeach the witness un- .

less you confront him with the statement that he was

supposed to have made and ask him whether it's inconsis-

tent or not? I think that's basic evidentiary law.

THE COURT: Mr. Greene, I have in my notes on

cross-examination of James T. Mickens that made a state-

ment to the detective that they had nothing to do with
it.
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Jones - direct 279

THE COURT: Does counsel waive a jury poll?

MR. DAVILA: Waive a poll, Your Honor.

MR. GREENE: Defense waives.

Q. Mr. Jones, did Mr. Mickens make a statement to you when he

was arrested on August the 24th?

A. Ah, reference to that, after advising Mr. Mickens of his rights

and 1 asked a question by typing if he wished to make any statement,

his answer was no. Then he got back in front of Miss Braswell and he

did make a statement in her presence •

.Q . What did he say?

A. He stated she did'nt have anything to do with it. I asked,

"Who are you speaking Of?i, And he stated, "This girl right here. "

. I got it in brackets he was pointing to Miss Maxine Braswell. "What do

you mean?" "I meant she was nbtinvolved in any transaction." "Who

was involved?" "I'd rather not say." "Any other statements?" "No."

MR. DAVILA: I have no further questions.
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