


IN THE 

Supreme Cour of Appeals of Virginia 

VIRGINIA: 

Af RICHMOND 

Record No. 7272 

In the Supreme Colljrt of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Tues
day the 17th day of Ju:de, 1969. 

TRAVELERS INSURlNCE COMP ANY 
AND VIRGINIA MUTUAL INSURANCE 
COMPANY, Plaintiffs in error, 

against 

STANLEY N. TUR1, Defendant in error. 

From the Circui~ Court of Rockingham County 
Hamilton Haas, Judge 

Upon the petition of the Travelers Insurance Company and 
the Virginia Mutual I:dsurance Company a writ of error is 
awarded them to a finall order entered by the Circuit Court of 
Rockingham County on the 14th day of December, 1968, in a 
certain motion for judfilllent then therein depending, wherein 
the said petitioners w~re plaintiffs and Stanley N. Turner 
was defendant; upon tie petitioners, or some one for them, 
entering into bond withl sufficient security before the clerk of 
the said circuit court i:h the penalty of $300, with condition 
as the law directs; 
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MOTION FOR JUDGMENT 

The plaintiffs, The Travelers Insurance Company and The 
Virginia Mutual Insurance Company, hereby move the Cir
cuit Court of Rockingham County, Virginia, at Harrison
burg, for judgment against the defendant, Stanley N. Turner, 
in the sum of Twenty-seven Thousand Five Hundred Dollars 
($27,500.00), with interest from the 21st day of November, 
1967, and the costs of this proceeding, for the damages and 
wrongs hereinafter set forth, to-wit: 

1. That on May 17, 1967, the said Stanley N. Turner was 
engaged in business in the City of Harrisonburg as an agent 
and solicitor of insurance and that on said date Joseph N el
son Harter, whose automobile liability insurance had thereto
fore been written and carried through said Stanley N. Tur
ner but had expired on said date, went to the office and place 
of business of said Stanley N. Turner to obtain a new lia
bility insurance policy on his 1959 Plymouth automobile; that 
said Turner then and there offered and agreed to obtain such 
insurance for Harter and completed and obtained Harter's 
execution of an application for the insurance with Dairyland 
Insurance Company, a company duly qualified to do business 
in the State of Virginia, a copy of same being filed herewith; 
however, Turner then and there informed Harter that it 

would be necessary for him to make a cash payment 
page 2 ~ of Ninety-four Dollars ($94.00) and Harter ar

ranged to return on May 19, 1967, to make said 
payment and complete the transaction; 

2. That on May 19, 1967, said Harter returned to the place 
of business of said Stanley N. Turner and paid him the afore
said funds, thus completing the application, at which time 
Turner assured Harter that he (Harter) had done all that 
was necessary and that he was covered by liability insurance 
on his said automobile; 

3. That, according to the terms of said application, insur
ance thereunder was not bound until 12 :01 A. M. on the day 
following the postmark of the envelope transmitting the said 
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application and premJm payment to said Dairyland Insur .. 
ance Company, and it therefore became and was the duty of 
said Turner to promptly mail the said application and 
premium deposit on May 19, 1967, in order to perform his 
undertaking with Harth to obtain insurance for him upon 
his said automobile; I 

4. That in violation 9f his said duty to Harter and counter 
to his express undertaking and agreement to afford him in
surance, said Turner ~egligently failed and refrained from 
placing said envelope containing application and premium de
po:;;it to Dairyland Insulrance Company in the mail until late 
in the afternoon of May 20, 1967, and then he placed it in a 
U, S, Mail box on the street in Harri:;ionburg at a time when 
he knew or should hav~ known that it was after the hours 
for mail c. ollection that! day; ac.cordingl.y, i:;aid envelope was 
not postmarked prior tq May 21, 1967, and the insurance did 
not become effective befiore May 22, 1967; 

5. That said Harter /while believing that his automobile 
was cov. ered by insura ... :qce.,. at a. pproximately 10. :4. 5 P.· .. M. on 
May 21, 1967, wa:;; invplved in an accident in Rockingham 
County, Virginia, for wf.ich he was legally liable, between his 

automobile antl one in which Galen Ray Howdyshell 
page 3 ( was a passenhr; that said Galen Ray Howdyshell 

suffered extre~ely severe personal injuries result
ing in permanent disarility and thereafter brought suit in 
this court against said Harter for Five Hundred Thousand 
Dollars ($500,000.00) d~mages; 

6. That plaintiffs, Travelers Insurance Company and Vir
ginia Mutual Insuranci Company, upon it appearing that 
said Harter was uninsured because of the facts hereinbefore 
set forth, became obligated under the Uninsured Motorist 
Endorsement of certainlpolicies of insurance which they had 
issued to members of the family of Howdyshell and one 
Sammy Gene Lilly, the operator of the automobile in which 
Howdyshell was riding t the time of said accident, to def end 
the said suit and pay any judgment against Harter that might 
be awarded; and that pursuant to their said policy obliga
tions, they undertook tb def end Harter in said action and 
succeeded in effecting a/ compromise settlement of the plain
tiff's claim in the amount of Twenty-five Thousand Dollars 
($25,000.00), which settlement was duly approved by the 
Judge of the Circuit Ciourt of Rockingham County as fair 
and reasonable under the facts and circumstances of the case; 
and that plaintiffs incu:rlred the expense of Twenty-five Hun-
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dred Dollars ($2500.00) in defending and settling said action 
on behalf of Harter ; 

7. That plaintiffs thereupon, on behalf of Harter, paid to 
or on behalf of Galen Ray Howdyshell said sum of Twenty
five Thousand Dollars ($25,000.00), for which said Harter 
then and there became indebted and obligated to plaintiffs, 
along with said legal expense of Twenty-five Hundred Dol
lars ($2500.00) in defending and settling said action between 
Howdyshell and Harter, all in accordance with the statute in 
such cases made and provided ; 

8. That defendant, Stanley N. Turner, became and was 
liable to said Joseph Nels on Harter for his failure 

page 4 ~ to afford him automobile liability insurance cover-
age as aforesaid, to the extent of Harter's damage 

or loss of Twenty-seven Thousand Five Hundred Dollars 
($27,500.00) as hereinabove set forth, and that said Harter 
did duly assign his rights and claim against Stanley N. Tur
ner to the plaintiffs, as shown by assignment of November 21, 
1967, copy of which is filed herewith as Exhibit A. 

WHEREFORE, plaintiffs are entitled to recover from said 
defendant, Stanley N. Turner, the said sum of Twenty-seven 
Thousand Five Hundred Dollars ($27,500.00), for which they 
pray judgment, along with interest from November 21, 1967, 
and their costs in this action. 

The Travelers Insurance Company 
and The Virginia Mutual Insurance Company 

By Counsel 

W. W. Wharton 
Wharton, Aldhizer & Weaver 
First National Bank Building 
Harrisonburg, Virginia 

Wayt B. Timberlake, Jr. 
Timberlake, Smith & Thomas 
First Security Bank Building 
Staunton, Virginia 

Filed in the Clerk's Office the 3rd day of May, 1968. 

Teste: 

p. q. 

Nancy W. Carrier, D. C. 
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ASSIGNMENT 

For and in consideraton of the release by Travelers Insur
ance Company and Vitginia Mutual Insurance Company of 
all other and further ciaims against me arising and existing 
by virtue of my allege~ liability, as an uninsured motorist, 
to Galen R. Howdyshell, as a result of a certain automobile 
accident which occurred in Rockingham County, Virginia, on 
the 21st day of May, 1~67, I do hereby assign, transfer and 
set over to said Travelers Insurance Company and Virginia 
Mutual Insurance Company, all of my right, claim or chose 
in action against Stanley N. Turner, of Harrisonburg, Vir
ginia, arising and exis~ing by virtue of the failure of said 
Stanley N. Turner to dbtain liability insurance coverage for 
me with Dairyland Instirance Company prior to the happen
ing of the aforesaid acdident. 

I further agree to aia and assist said Travelers Insurance 
Company and Virgini~ Mutual Insurance Company in the 
prosecution of the aforksaid claim against Stanley N. Turner 
and to take no action -Which will or may prejudice the right 
or claim hereby assignbd; and I further agree that said as
signees may proceed Ji my name to enforce said right or 
claim. 

Given under my han, and seal this 21st day of November, 
1967. 

State of Virginia 

Joseph Nels on Harter (SEAL) 
Joseph Nelson Harter 

County of Rockingham, to-wit: 

I,. Gene F. Rahart, J notary public in and for the county 
and state aforesaid, d6 hereby certify that Joseph Nelson 
Harter, whose name istigned to the fore going writing bear
ing date on the 21st ay of November, 1967, has acknowl
edged the same before e in my said county. 

My commission expirljes 7-14-69. 
Given under my hand this 21st day of November, 1967. 

Gene F. Rahart 
Notary Public 
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ORDER 

THIS DAY came the defendant, by counsel; arid asked leave 
of Court to make a late filing of his responsive pleadings in 
this case, and due cause having been shown, it is hereby 
ordered that the defendant be allowed until June 10; 1968 to 
file responsive pleadings. 

ENTER: This 24th day of May, 1968. 
H. H., Judge 

• 
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Filed in the Clerk's Office Rockingham County, Va. Jun 7 
1968 

Geo. W. Kemper, Cletk 

DEMURRER OF DEFENDANT TO 
PLAINTIFFS' MOTION FOR JUDGMENT 

For his demurrer to the plaintiffs' motion for judgment, 
the defendant Stanley N. Turner, by counsel, comes and states. 
that the motion for judgment filed herein is not sufficient at 
law and should be dismissed for the following reasons: 

(1) It does not state a claim upon which relief can be 
granted. . . , 

(2) The only right of action alleged in the motion for· 
judgment is that of Joseph Nelson Harter against the de
fendant, and the plaintiffs ate not lawfully subrogated to. 
this right of action. 

(3) The alleged assignment to the plaintiffs of the right 
of action of Joseph Nelson Hartet is invalid as by its nature, 
such a right of action is not lawfully assignable. 
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WHEREFORE, in ~iew of the foregoing the defendant 
moves the Court to dismiss plaintiffs' motion for judgment. 

page 9 r 

Respectfully, 

Stanley N. Turner 

By T. T. Lawson 
Of Counsel 

Woods, Rogers, Muse, :r_ alker & Thornton 
105 Franklin Road, S. W.' 
Roanoke, Virginia I 

Attorneys for Defendant 

• • • • 
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ORDER SU TAINING DEMURRER 

THIS DAY came the defendant and the plaintiffs by coun
sel upon the motion of the defendant for hearing on his de
murrer to the motion frr judgment, and the matter was ar
gued by counsel ; 

And it appearing tot e Court that the motion for judgment 
contains a misjoinder of claims sounding in tort and contract, 
which lni~joinder is tj!lised by the ~efendant's deru.ur~er 
hereto, said demurrer E hereby sustained, and the motion 
for judgment adjudged · ot sufficient at law. 

The plaintiffs duly o 'jected to the entry of this ordet and 
save their e)tception th~reto. 

Thereupon the plaintiffs sought leave to file an amended 
motion for. judgment, !which leave is hereby granted, And 
the plaintiffs are allow~d fifteen days from the entry of this 
order to serve upon cot{nMl for the defendant their amended 
motion for judgment; a:hd counsel for the defendant shall :file 
his pleadings in respdnse thereto within twenty-one days 
thereafter. j 

Enter this 12th day o~ August, 1968. 
H. H., Judge 
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We request the entry of this order: 
T. T. Lawson, p. d. 

We have seen this order: 
W. W. Wharton, p. q. 
W. B. Timberlake, p. q. by W.W.W. 
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• • • • • 
AMENDED MOTION FOR JUDGMENT 

The plaintiffs, The Travelers Insurance Company and 
The Virginia Mutual Insurance Company, hereby move the 
Circuit Court of Rockingham County, Virginia, at Harrison
burg, for judgment against the defendant, Stanley N. Turner, 
in the sum of Twenty-seven Thousand Five Hundred Dollars 
($27,500.00), with interest from the 21st day of November, 
1967, and the costs of this proceeding, for the damages here
inafter set forth, to-wit: 

1. That on May 17, 1967, the said Stanley N. Turner was 
engaged in business in the City of Harrisonburg as an agent 
and solicitor of insurance and held himself out to the public 
as such; and that on said date Joseph Nelson Harter, whose 
automobile liability insurance had theretofore been written 
and carried through said Stanley N. Turner but had expired 
on said date, went to the office and place of business of said 
Stanley N. Turner to obtain a new liability insurance policy 
on his 1959 Plymouth automobile; that said Turner then and 
there offered and agreed to obtain such insurance for Harter 
and completed and obtained Harter's execution of an applica
tion for the insurance with Dairyland Insurance Company, 
a company duly qualified to do business in the State of Vir-

ginia, a copy of same having been filed with the 
page 13 ~ original motion for judgment; however, Turner 

then and there informed Harter that it would be 
necessary for him to make a cash payment of Ninety-four 
Dollars ($94.00) and Harter arranged to return on May 19, 
1967, to make said payment and complete the transaction; 

2. That on May 19, 1967, said Harter returned to the place 
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of business of said Stanley N. Turner and paid him the afore
said funds, thus comp]eting his undertaking and agreement 
with the defendant, Stdnley N. Turner, at which time Turner 
assured Harter that hJ (Harter) had done all that was nec
essary and that he wa~ covered by liability insurance on his 
said automobile; I 

3. That, according tJ the terms of said application, insur
ance thereunder was nbt bound until 12 :01 A. M. on the day 
following the postmarld of the envelope transmitting the said 
application and premi~m payment to said Dairyland Insur
ance Company, and it ~herefore became and was the duty of 
said Turner in the per~ormance of his agreement to promptly 
mail the said application and premium deposit on May 19, 
1967, and thus complrte his undertaking with Harter to 
promptly obtain insurance for him upon his said automobile; 

4. That in violation ff his said duty to Harter and counter 
to his express undertaking and agreement to forthwith afford 
him insurance, said Tu!rner failed and refrained from placing 
said envelope containirtg application and premium deposit to 
Dairyland Insurance Chompany in the mail until late in the 
afternoon of May 20, i967, and then he placed it in a U. S. 
Mail box on the street in Harrisonburg at a time when he 
knew or should have known that it was after the hours for 
mail collection that da~; accordingly, said envelope was not 
postmarked prior to Miay 21, 1967, and the insurance did not 

become eff eJtive before May 22, 1967; 
page 14 ~ 5. That $aid Harter while believing that his 

automobile ras covered by insurance, and relying 
upon Turner's agreement to afford him coverage as afore
said and his statemerlt and assurance that he was in fact 
covered by the insura~ce he had paid for, at approximately 
10 :45 P. M. on May 2~, 1967, was involved in an accident in 
Rockingham County, Viirginia, for which he was legally liable, 
between his automobile and one in which Galen Ray Howdy
shell was a passenger~ that said Galen Ray Howdyshell suf
fered extremely seve11l'e personal injuries resulting in per
manent disability and thereafter brought suit in this court 
against said Harter for Five Hundred Thousand Dollars 
($500,000.00) damages/; 

6. That plaintiffs, 'llravelers Insurance Company and Vir
ginia Mutual Insuranbe Company, upon it appearing that 
said Harter was uninspred because of the facts hereinbefore 
set forth, became obligated under the Uninsured Motorist En
dorsement of certain policies of insurance which they had is
sued to members of th~ family of Howdyshell and one Sammy 
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Gene Lilly, the operator of the automobile in which Howdy~ 
shell was riding at the time of said accident, to defend the 
said suit and pay any judgment against Harter that :might 
be awarded; and that pursuant to their said policy obliga
tions, they undertook to def end Harter in said action and suc
ceeded in effecting a reasonable and proper compromise set
tlement of the plaintiff's claim in the amount of Twenty-five 
Thousand Dollars ($25,000.00), which settlement was duly 
approved by the Judge of the Circuit Court of Rockingham 
County as fair and reasonable undElr the facts and circum
stances of the case; a:nd that plaintiffs incurred the expense 
of Twenty-five Hundred Dollars ($2500.00) in defending and 
settling said action on behalf of Harter; 

7. That plaintiffs thereupon, on behalf of Harter, paid to 
or on behalf of Galen Ray Howdyshell said sum of 

pa~ 15 }- Twenty-five Thousand Dollars ($25,000.00), for 
which said Harter then and there beca:me indebted 

and obligated to plaintiffs, along with isaid legal e:xpenise of 
Twenty~fi.ve Hundred Dollars ($2500.00) in defending and 
settling said a(}tion between Howdyshell and Harter, all in 
accordance with the statute in such cases made and provided; 

8. That defendant, Stanley N. Turner, became and was 
liable to said Joseph Nelson Harter for his violation of his 
said agreement and undertaking with Harter to afford him 
automobile liability h1surance coverage as aforesaid, to the 
extent of Harterts damage or loss of Twenty.seven Thousand 
Five Hundred Dollars ($27,500.00) as heteinabove set forth, 
and that said Harter did duly assign his rightis and claim 
against Stanley N. Turner to the plaintiffs, ais shown by 
assignment of November 21, 1967, copy of which was filed with 
the original motion for judgment a.is Exhibit A. 

WHEREFORE, plain.tiffs are entitled to recover rrotn said 
defondant, Stanley N. Turner, the said sum of Twenty-seven 
Thousand Five Hundred Dollars ($27,500.00), for which they 
pray judgment, along with interest from November 21, 1967, 
and their uosts in this action. 

The Travelers Insurance Co:mpany 
and The Virginia Mutual In1surance 
Company 

By Counsel 

Filed in the Clerk's Office Rocl~ingharu Cou:nty, Va. Aug 21 
1968. 

George W. Kemper, Clerk. 
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DEMURRER OF DEFENDANT TO 
PLAINTIFFS' AMENDED MOTION FOR JUDGMENT 

For his demurrer tol the plaintiffs' amended motion for 
judgment; the defendan~ Stanley N. Turner, by counsel, comes 
~nd states ~hat the ameiltded motion fo.r j~dgment filed herein 
is :not sufficient at law a:hd should be d1sm1ssed for the follow~ 
ing reasons : I 

(1) It does not stat4 a claim upon which relief can be 
granted. 1 

(2) The onlJ'." right of action alleged in the amende~ motion 
for Judgment is that o Joseph Nelson Harter agamst the 
defendant, and the plai:Jtiffs are neither lawfully subrogated 
to this right of action ot entitled to bring the same by reason 
of an assignment, as bj its nature such right of action is not 
lawfully assignable. 

WHEREFORE, in li~w of the foregoing the defendant 
moves the Court to dismiss plaintiffs' amended motion for 
judgment. 

page 17 r 

Respectfully, 

Stanley N. Turner 
by T. T. Lawson 
Of Counsel 

Woods, Rogers, Muse, Walker & Thornton 
105 Franklin Road, S. W· 
Roanoke, Virginia , I 

Attorneys for Defendant 

Filed in the Clerlt'f3 dffiM Rockingham County, Va. Sep 6 
1968. 

George W. Kemper, Clerk . 

• • • • • 
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FINAL ORDER 

THIS DAY came the defendant and the plaintiffs by coun
sel upon the motion of the defendant for hearing on his de
murrer to the plaintiffs' amended motion for judgment, and 
the matter was argued by counsel ; 

And it appearing to the Court that the claim against the 
defendant alleged in the amended motion for judgment is not 
one by law assignable nor one as to which the plaintiffs here
in might be lawfully subrogated, the amended motion for 
judgment is accordingly adjudged not sufficient at law, and 
the demurrer thereto is hereby sustained and the case stricken 
from the docket. 

The plaintiffs duly object to the entry of this order and 
save their exception thereto. 

Enter this 14th day of December, 1968. 
H. H., Judge 

• • • • • 
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We request the entry of this order: 
T. T. Lawson, p. d. 

We have seen this order : 
W.W. Wharton, p. q. 
W. B. Timberlake, Jr., p. q. by W.W.W. 

page 26 ~ 

• • • • • 
NOTICE OF APPEAL 

AND ASSIGNMENT OF ERROR 

To: George W. Kemper, Clerk of the Circuit Court of Rock
ingham County, Virginia: 
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Notice of Appeal 

The Travelers Insurlnce Company and The Virginia Mu
tual Insurance Compa~y hereby give notice of their appeal 
from that certain final jorder entered herein by the Court on 
the 14th day of Decemoer, 1968. 

As~ignment of Error 

The Court erred in s~staining the demurrer of the def end
ant to the plaintiffs' amended motion for judgment on the 
ground that the claim !against the defendant alleged in the 
amended motion for judgment is not one by him assignable. 

• • 

The Travelers Insurance Company 
The Virginia Mutual Insurance 
Company 

By W. B. Timberlake, Jr. 
Of Counsel 

• • • 

Filed in the Clerk's 1 ffice Rockingham County, Va. Jan 10 
1969. 

George W. Kemper, Clerk. 

• • • • • 

A Copy-Teste: 

Howard G. Turner, Clerk. 
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