

































































22 Supreme Court of Appeals of Virginia

8. That petitioner’s poliey of automobile liability insurance
numbered ACF21293 covering the 1961 Ford Thunderbird
was issued to Brown based upon the answers in the applica-
tion.

9. That during the first policy period Brown traded the
1961 Ford for a 1965 Ford Thunderbird serial number
5Y83Z158522. A second policy numbered ACKI379963 was
issued to Brown which described the newly acquired automo-
bile. It provided limits of $15,000 for injury to each person,
$30,000 for bodily injury in each accident, and $5,000 prop-
erty damage in each accident. The policy period was July 26,
1965 to July 26, 1966. A copy of said policy is attached hereto
marked “Ixhibit A”.

10. That on September 26, 1965, Brown was involved in a
collision in Henry County, Virginia, while operating a 1965
Ford Thunderbird whieh resulted in personal injury and

property damage to the other defendants.
page 76 ¢ 11. That the collision resulted from an epileptic
seizure suffered by Brown which caused him to
lose consciousness at the wheel of his car.

12. That on November 23, 1965, Brown entered into a non-
waiver agreement with a representative of the petitioner
which permitted the conipany to investigate the case and at
the same time all rights of the parties under the policy were
to be preserved without any waiver of same.

13. That the petitioner was without knowledge of Brown’s
condition and had the true facts been disclosed on the applica-
tion the policy would not have been issued.”

The aforesaid paragraphs of the Petition for Declaratory
Judgment are hereby adopted as part of this Crossbill.

14. On the 20th day of September, 1967, Obadiah R. Mer-
ricks recovered against C. . Witt, Administrator of the es-
tate of John Tayvlor Brown, a verdiet in the amount of $40,-
000.00, in the Circuit (‘fourt of Henry County, Virginia. An
actual controversy now exists between Obadiah R. Merricks,
Third Party Plaintiff, and Utica Mutual Insurance Company
and Safeguard Tnsurance Company as to whether or not the
said John Tayvlor Brown was insured under his policy with
the Plaintiff, National Indemnity Company. Obadiali R. Mer-
ricks, therefore, secks a declaratory judgment constrning the
policy of National Indemnity Company with John Tavlor
Brown and speeifically asks for a judicial determination void-
ing the poliey ab initio on the ground of misrepresentation of
a material faet.
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