


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 7119 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Fri­
day the 6th day of December, 1968. 

AGRICULTURAL SERVICES ASSOCIATION 
INC., Appellant, 

against 

COMMONWEALTH OF VIRGINIA, AT THE 
RELATION OF THE STATE CORPORATION 
COMMISSION, Appellee. 

From the State Corporation Commission 

Upon the petition of Agricultural Services Association, Inc., 
an appeal of right is awarded it from an order entered by 
the State Corporation Commission on the 24th day of June, 
1968 (Case No. M-880), in a certain proceeding then therein 
depending, wherein Commonwealth of Virginia, at the r ela­
tion of the State Corporation Commission, was plaintiff and 
the petitioner was defendant; upon the petitioner, or some 
one for it, entering into bond with sufficient security before 
the clerk of the said State Corporation Commission in the 
penalty of $300, with condition as the law directs. 



IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 7120 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Fri­
day the 6th day of December, 1968. 

AGRICULTURAL SERVICES ASSOCIATION, 
INC., Appellant, 

against 

COMMONWEALTH OF VIRGINIA, AT THE 
RELATION OF THE STATE CORPORATION 
COMMISSION, Appellee. 

From the State Corporation Commission 

Upon the petition of Agricultural Services Association, 
Inc., an appeal of right is awarded it from an order entered 
by the State Corporation Commission on the 24th day of 
June, 1968 (Case No. M-897), in a certain proceeding then 
therein depending, wherein Commonwealth of Virginia, at 
the r elation of the State Corporation Commission, was plain­
tiff and the petitioner was defendant; upon the petitioner, 
or some one for it, entering into bond with sufficient security 
before the clerk of the said State Corporation Commission 
in the penalty of $300, with condition as the law directs. 
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Records Nos. 7119-7120 
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page 1 ~ 

• • • 

December 14, 1967 

Commonwealth of Virginia, at the r elation of the State Cor­
poration Commission 
v. 
A. S. A., Inc. 
North High Street 
Bells, Tennessee 38006 

Defendant 

Case No. M-880 

RULE 

It appearing that the defendant is operating as a motor 
vehicle carrier through Virginia in interstate commerce with­
out having obtained appropriate authority from the Inter­
state Commerce Commission and after having certified to the 
State Corporation Commission the fact of non-requirement 
of authority by the Inter state Commerce Act; and it appear­
ing from an inspection of the defendant's operations in Wythe 
County, Virginia, on November 15, 1967, and again in Wythe 
County, Virginia, on November 16, 1967, that the defendant 
is r equired by the Interstate Commerce Act to have appro­
priate authority from the Inter state Commerce Commission, 
it is 

ORDERED: 
That the defendant show cause at 10 a.m., on F ebruary 

29, 1968, in the court room of the State Corporation Com­
mission in the Blanton Building in Richmond, Virginia, why 
a penalty not to exceed $1000 should not be assessed against 
it and why its authority to operate on the highways of Vir­
ginia should not be suspended or revoked pursuant to the pro­
visions of ~56-304.12 of the Code of Virginia. 

A copy of this rule s'hall be served on the Secretary of 
the Commonwealth of Virginia as agent for the defendant 
and a copy sent by :first class United States Mail to the de­
fendant. 
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page 2 r 
• • • 

December 29, 1967 

Commonw,ealth of Virginia, at the relation of the State Cor­
poration Commission 
v. Case No. M-897 
Agricultural Services Association, Inc. 
N. High Street 
P. 0. Box 220 
Bells, Tennessee 38006 

Defendant 

RULE 

It appearing that the defendant is operating as a motor 
vehicle carrier through Virginia in interstate commerce with­
out having obtained appropriate authority from the Inter­
state Commerce Commission and after having certified to the 
State Corporation Commission the fact of non-requirement of 
authority by the Interstate Commerce Act; and it appearing 
from an inspection of the defendant's operations in Rocking­
ham County, Virginia on November 29, 1967 that the defend­
ant is r equired by the Interstate Commerce Act to have ap­
propriate authority from the Interstate Commerce Commis­
sion, it is 

ORDERED: 
That the defendant show cause at 10 o'clock, a.m., on Feb­

ruary 29, 1968 in the courtroom of the State Corporation 
Commission in the Blanton Building in Richmond, Virginia, 
why a penalty not to exceed $1000 should not be assessed 
against it and why its authority to operate on the highways 
of Virginia should not be suspended or r evoked pursuant to 
the provisions of ~56-304.12 of the Code of Virginia. 

A copy of this rule shall be served on the Secretary of the 
Commonwealth of Virginia as agent for the defendant and 
a copy sent by :first class United States Mail to the de­
fendant. 

* * 
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page 3 ~ Commonwealth of Virginia 
State Corporation Commission 

Richmond 

Commonwealth of Virginia 
At the relation of the 
State Corporation Commission 
v. 
A. S. A., Inc. 
Box 220 
Bells, Tennessee 38006 

Defendant 

It appearing proper so to do, it is 

·F ebruary 23, 1968 

Case No. M-880 

ORDERED that this matter be, and it is her eby, continued 
to March 28, 1968, in the courtroom of the State Corporation 
Commission in the Blanton Building in the City of Richmond 
at 10 o'clock, a.m. 

A copy of this order shall be sent to John M. Reams, Attor­
ney at Law, Agricultural Services Association, Inc., Box 220, 
Bells, Tennessee, counsel for the defendant, and to the de­
fendant. 

• • • • • 

page 4 r 
• • • • 

March 1, 1968 

Commonwealth of Virginia, af the r elation of the State Cor­
poration Commission 
v. 
Agricultural Services Association, Inc. 
N. High Street 
P. 0. Box 220 
Bells, '_r ennessee 38006 

Defendant 

It appearing proper so to do, it is 

Case No. M-897 

ORDERED that this matter be, and it is hereby, continued 
to March 28, 1968, in the courtroom of the State Corporation 
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Commission in the Blanton Building in the City of Richmond. 
at 10 o'clock, a.m. 

A copy of this order shall be sent to John M. Reams, Agri­
cultural Services Association, Box 220, Bells, Tennessee 
38006, counsel for the defendant . 

• 

page 5 ~ 

• 

Commonwealth of Virginia 
At the relation of the 

• 

• 

State Corporation Commission 
v. 
A. S. A., Inc. 
Box 220 
Bells, Tennessee 38006 

Defendant 

• 

• 

It appearing proper so to do, it is 

• 

• 

March 27, 1968 

Case No. M-880 

ORDERED that this matter be, and it is her eby, continued 
to May 6, 1968, in the courtroom of the State Corporation 
Commission in the Blanton Building in thee City of Richmond 
at 10 o'clock, a.m. 

An attested copy of this order shall be sent to the de­
fendant. 

• • • • • 

page 6 ~ 

• 

March 27, 1968 

Commonwealth of Virginia, at the relation of the State Cor­
poration Commission 
V. 
Ao-ricultural Services Association, Inc. 
N. High Street 
P . 0. Box 220 
Bells, Tennessee 38006 

Defendant 

Case No. M-897 
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It appearing proper so to do, it is 
ORDERED that this matter be, and it is hereby, continued 

to May 6, 1968, in the courtroom of the State Corporation 
Commission in the Blanton Building in the City of Rich­
mond at 10 o'clock, a.m. 

An attested copy of this order shall be sent to the de­
fendant. 

• • • • • 

Commonwealth of Virginia page 7 ~ 
State Corporation Commission 

Commonwealth of Virginia, 
At the relation of th 
State Corporation Commission 
v. 
A. S. A., Inc. 
North High Street 
Bells, Tennessee 38006 

Defendant 

Rule 

Commonwealth of Virginia, 
At the relation of the 
State Corporation Commission 
v. 
Agricultural Services Association, Inc. 
N. High Street 
P. 0. Box 220 
Bells, Tennessee 38006 

Defendant 

page 8 ~ PRESENT: 
Commissioners 

Jesse W. Dillon (Chairman) 
H. Lester Hooker 
Ralph T. Catterall 

(Commissioner Hooker presiding) 

Case No. M-880 

Case No. M-897 



8 Supreme Court of Appeals of Virginia 

Ii. L. Smith, J r. 

APPEARANCES: 
F rancis Silver, 
William J . Augello, Jr., 

and 
John Reams, 

Attorneys for Defendant 

William C. Seibert, 
Attorney for the Commission 

Date of Hearing May 6, 1968 

page 9 r Commissioner Hooker: Proceed, Mr. Seibert. 
Mr. Seibert : May it please the Commission, ther e 

are two cases to be heard today. Case No. M-880 is a Rule 
against A.S.A., Inc., which is Agricultural Services Associa­
tion, Inc., and it alleges two violations of the Registration 
Rule ; and also Case No. M-897, a Rule against Agricultural 
Services Association, Inc., all of Bells, Tennessee. That case 
was postponed until today, and so was the original case, Case 
No. M-880. 

I will ask Mr. Smith to take the stand. 

page 10 r H . L. SMITH, JR., a witness introduced on be­
half of the Commonwealth, being first duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

By Mr. Seibert: 
Q. Give your name, please. 
A. H. L. Smith, Investigator for the State Corporation 

Commission. 
Q. And did you on ovember 15, 1967, check a motor ve-

hicle operated by Agricultural Services Association, Inc.1 
A. I did, yes, Sir. 
Q. vVhat did you find on this~ 
A. I checked-this occurred in Wythe County, Route 

No. 11, at approximately 3 :30 P. M., on the 15th day of Nov­
ember, 1967. I checked a White tractor, serial number 661922, 
on that date r eO'istered to A.S.A., Inc., Bells, Tennessee. The 
driver was Mr. Ray E . Rooks, from Maury City, Tennessee. 

The driver stated that he was employed by A.S.A., Inc., 
that he had picked his load up from Lombard Brothers, Inc., 
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at Allentown, P ennsylvania, also one shipment 
page 11 r f rom Rayfiex in Allentown, P ennsylvania, one 

shipment from Darlington Fabrics Corporation, 
Newton, New J ersey. All shipments wer e consigned to South­
ern Foundations, Alamo, Tennessee. The bills indicated that 
Southern Foundations was the consignee, and also K ellwood 
Company was shown as consignee on some of the bills. The 
driver stated that Kellwood and Southern Foundations were 
one and the same corporation. 

The commodity being shipped were nylon goods, elastic 
goods, and webbing tape. Some of the bills, the photostat is 
not too good and I can't tell what they are. 

Commissioner Hooker: I s all of it non-exempt ? 

A. As far as I know, yes, Sir. 

Mr. Seibert: 
Q. That's all of the non-exempt. Now, did you again make 

a check on November 161 
A. Yes, Sir . On the 16th of November, 1967, in Wythe 

County, Route No. 11, at approximately 1 :10 P . M., I checked 
another truck which was an International tractor, serial 
number G-179595, being driven by Mr. Lynn R. Blackburn 

of Bells, Tennessee, and r egister ed to A.S.A., Inc 
page 12 r Bells, Tennessee 

The driver was employed by A.S.A., Inc. H e 
stated that he had picked up the commodities in Connecticut 
and Rhode I sland and was going to Southern Foundations 
Corporation, Bells, Tennessee. He had no lease aboard the 
truck. H e also had elastic webbings or elastic web, hose sup­
porter fittings, something else on ther e I can't make out, elas­
tic braid, cotton trimmings, cotton goods, elastic webbing, syn­
thetic fibre piece goods, and several other s that I cannot make 
out, rayon cotton, cotton piece goods-finished. 

Mr. Seibert : May the Commission please, the r egistration 
with the Commission is by the Agricultural Services Associa­
tion, Inc., Bells, Tennessee, and is For Hire Carrier, Exempt, 
I nterstate. The cards issued on the two vehicles showed Agri­
cultural Services Association, Inc.; and ther e is another 
case on which the Rule has not been drawn, on December 21, 
1967. 
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R. C. W ilson 

This is all from this witness. 

page 13 r 
Commissioner Hooker : Cross examine. 
Mr. Augello : No questions. 
Commissioner Hooker : Stand aside. 

Witness stood aside. 

page 14 r Mr. Seibert : Mr. Wilson. 

R. C. WILSON, a witness introduced on behalf of the Com­
monwealth, being first duly sworn, testified as follows : 

DIREC'l, EXAMINATION 

By Mr. Seibert : 
Q. ·what's your name, Sid 
A. R. C. Wilson. 
Q. And your position ¥ 
A. Investigator, Enforcement Division, State Corporation 

Commission. 
Q. Mr. Wilson, did you on November 29,1967, check a motor 

veh icle operated by Agricultural Services Association, Inc. ¥ 
A. I did. 
Q. vVill you please state where this happened, and what ve­

hicle it was, and the circumstances¥ 
A. It was in Rockingham County, Virginia, Inter state 

No. 81, at 12:30 P . M., November 29, 1967; this was a P eter­
hilt Tractor, bearing Tennessee license HX-2545, registered 
to Agricultural Services Association, Inc., Transportation 

Division, Box 220, Bells, Tennessee. 
page 15 r The driver was James R. Warren, of Newbern, 

Tennessee. 
Q. What did this shipment consist oH 
A. H e had three different shipments. Shipment No. 1 was 

three hundred cartons of frozen vegetables, and two hundred 
and fi f ty cartons of regular cut, green beans, shipped from 
the Winter Garden Foods, Inc., Sales Subsidiary For vVinter 
Garden Freezer Company, Inc., Box 119, Bells, Tennessee. 
The consignee was Hills Korvette Super Mark ts, Inc., of 
Brentwood, ew York, ·with a notation "Ship To: Global Fro­
zen Foods, 519 ""\V. 16th St., New York City, J . Y." That bill 
of lading was dated November 28, 1967, Waybill No. J-5647. 
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There were two other shipments on the same date Novem­
ber 28, 1967, Bill No. J5750, twenty-five hundred cartons of 
"WH", the letter "S. Kist" okra, twenty-two thousand, five 
hundred pounds, shipped from ·winter Garden Foods, Inc., 
Bells, Tennessee, consigned to Seabrook Farms Company, 
Box 500, Seabrook, New J er sey. with a notation, "Ship To: 
Seabrook Farms Co,. cj o James Talcott, Inc. and Merchants 
Refgr . Co., 17th Street, New York, N.Y." 

Bill No. J5749, dated November 28, 1967 two 
page 16 r hundred and forty-six cartons of Ardsley vVH 

okra, four thousand, four hundred and twenty­
eight pounds. Shipper was Winter Garden Foods, Inc., Bells, 
Tennessee. Consignee was Seabrook Farms Co., Box 500, 
Seabrook, New J er sey, with notation "Ship To: Seabrook 
Farms Co., cj o Merchants Refgr . Co., 17th St., New York, 
N. Y." 

Q. Mr. vVilson, what was the name of the shipper in that 
case~ 

A. The shipper was \Vinter Garden Foods, Inc. 
Q. What did it say " Sales Subsidiary" ~ 
A. Yes, Sir . Winter Garden Foods, Inc., Sales Subsidiary 

for \Vinter Garden Freezer Company, Inc. 
Q. I s that at Bells, Tennessee ~ 
A. Box 119, Bells, Tennessee. 
Q. And that was going to Global Frozen Foods, New York, 

New York ~ 
A. It was consigned to Hills Korvette Super Markets, 

Inc., of Brentwood, New York, with the destination of Global 
Frozen Foods, New York City. 

Mr. Seibert : If the Commission please, frozen foods are 
not exempt. 

Commissioner Catterall : \Vas that okra frozen 1 
page 17 r Mr. Seibert: All of this was frozen. 

A. Frozen packages, frozen foods. 

Mr. Seibert: All of these packages originated in Bells, 
Tennessee, and were destined to the northern points. The 
other shipments were going south. 

I might say I have been furni shed by Mr. Augello a copy 
of the charter of Agricultural Associates-Agricultural Serv­
ices Association, Inc., and one of the incorporator s is shown 
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as W"inter Garden Company, Inc., not Winter Garden Foods, 
Inc., but Winter Garden Company, Inc. 

That's all I have from Mr. 'i\Tilson. 
Commissioner Hooker : Any questions 1 
Mr. Augello: No questions. 
Commissioner Hooker: Stand aside. 

'Witness stood aside. 

page 18 ~ Commissioner Hooker : Any further evidence 1 
Mr. Seibert: That is all we have, Sir. 

Commissioner Hooker: Do you have anything to say1 
Mr. Augello : May I call a witness 1 
Commissioner Hooker: Yes. 
Mr. Augello : Thank you. Mr. Emmett Barker. 
May it please the Commission, would you like to have a 

brief explanation of the operations of the Defendant 1 
Chairman Dillon : I would, yes. 
Mr. Augello : Agricultural Services Association, Inc. is 

an exempt cooperative, an agricultural cooperative which 
was formed last year. Part of the services performed for its 
member s is the transportation pursuant to Section 203(b) (5) 
of the Inter state Commerce Act. And we intend to show in 
defense of the business that the transportation performed 
was performed for a member of A.S.A. with respect to the 
frozen commodities going north; and the r eturn transporta-

tion was performed for a non-member and, as the 
page 19 r Commission knows, ther e is a certain limitation 

upon the amount of non-member business that may 
be conducted by any agricultural cooperative. 

In all instances the amount of the business was performed 
well within the limitations placed upon the exemption; and I 
would like to show throuo·h this witness and have him explain 
the detailed operations of the cooperative so that this Com­
mission may be satisfi ed that we are operatinO' as a bona fid e 
agricultural cooperative within the Agricultural Marketing 
Act of 1929. 

Commissioner Hooker: All riO'ht. Present your evidence. 

page 20 r EMMETT BARKER, a witness introduced on 
behalf of Defendant, being first duly sworn, testi­

fied as follows: 

L_ _____________________ _ ______ ___ ___ 
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DIRECT EXAMINATION 

By Mr. Augello: 
Q. Will you please state your full name and address. 
A. Emmett Barker, 873 South Yates Street, Memphis, 

Tennessee. 
Q. And by whom are you employed? 
A. Agricultural Services Association, Inc. 
Q. In what capacity? 
A. Executive Vice President. 
Q. How long have you held that position 1 
A. Since September 1, 1967. 
Q. Will you tell us in detail what Agricultural Services 

Association, Inc. is 1 
A. I would be pleased to, and, if I may, making some gene­

ral statements to sort of set the stage, and then I will go into 
the detailed end of it. 

In the Mid-South area around Memphis, particularly in 
"\Vest Tennessee, most of the truck crops are vege­

pao-e 21 r table crops that are grown or produced by, for 
the majority, by colored tenant farmers; and as 

agricultural progress has changed and developed over the 
years, we found ourselves there with these, still several thou­
sand of these people, about to be left out of the main stream 
of agriculture, principally because of the mechanical innova­
tions and the lack of technical r esources to which they had 
access that they could use in maintaining themselves in agri­
culture rather than in downtown districts or Washington or 
Watts, for example. 

So we began looking around and I should not say-when I 
say "We", I am speaking of the parties involved in A.S.A., 
as to how can we bring these people into the main stream of 
agriculture, how can we keep them on farms and enjoying 
their improved standards of living rather than moving into 
the farm areas, how can we set up a system whereby these 
small farm er s can enjoy the benefits of the mechanical inno­
vations that are taking place, the large machinery, the me­
chanical harvesting, and that sort of thing ? 

Well, the idea was conceived that, firs t of all, these people 
have very limited financial r esources as well as 

page 22 r managerial ability and that sort of thing. -well, 
how do you bring them jnto this main stream of 

agriculture? And the idea was conceived that if we had an 
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agricultural cooperative, and to which these people could be­
long, through area cooperatives that they might join, along 
with some corporate farming operations who were already 
in this main stream of agriculture, that this might offer an 
opportunity to these people to maintain pace with the agri­
cultural technology. 

And so this was approached and considered and discussed 
among these people. As a matter of fact. in our incorpora­
tors, two or three of them I am sure, and right offhand I be­
lieve there is C. B. Pitts, you may find .him on ther e, was one 
of the original incorporators, and these are colored tenant 
farmers there. 

But th ese people knew that they had to have something or 
they wer e just goino- to have to leave the ar ea. So we set up 
A.S.A. or A.S.A. was set up, and the charter granted in Aug­
ust of 1966, as an agricultural cooperative under the Agri­
cultural Marketing Act of Tennessee, with nine members in 
this cooperative, Agricultural Services Association. Four 

of these members would be four area farmer coop­
page 23 r eratives which are comprised of approximately 

three thousand colored tenant farmers. The fourth 
is comprised of thirteen farming operations in the Dy r sburg, 
! ennessee, area, which is a larger and more specialized farm­
mg area. 

And the whole idea was to put together this system so that 
these people could have acces to the mechanical .harvesting 
equipment, so that they could have access to t echnology, so 
that they could be brought in and made a part of the, r eally 
th e frozen food business is what it amount d to, and many 
programs had been instigated that wer e attempting to bring 
these people in , but somehow the extension serviced their pro­
grams, and everybody el e, and they just had not r eached it 
because they had not worked with it. 

This offer ed an opportunity to these people, and it was set 
up accordingly, that we would have to start with four divi­
Sions: 

The Agricultural Production Division was the raw prod­
uct marketing, the cooperative marketing of raw products 
in this business. They coordinated the sales of the raw prod­

ucts, th e planting of it, the harvesting of it, and 
page 24 r that sort of thing. 

The Property and Equipment Division owned 
about a million, a little over a million dollars worth of spec-
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ialized farming equipment, large mechanical harvesters that 
ran, say, you are talking about twenty-five to thirty-five 
thousand dollars apiece for each one of these ; so you can 
see now why many of these small farmers do not get involved 
with them; but through their member ship in this area they 
have access to this equipment on a cost or through a coopera­
tive basis. 

Then we have our Technical Services Division, princi­
pally which is involved in agricultural r esearch. I note that 
up to this point that even our own univer sities, I am embar­
rassed to say, have not done the type of r esearch that was 
needed to help these people improve their farm production, 
and this agricultural r esearch phase of our Technical Serv­
ices Division does get involved with this and has made some 
very significant contributions to the productivity of the crops 
that these colored tenant fa rmer s grow. 

Then the other area was our Transportation Division . 
One phase of it deals with hauling the raw prod­

page 25 r ucts from what we call our "Country Receiving 
Stations" and, if it would be appropria te, here is 

a picture of one of these, if you would like to just look at some 
of these things as I go along her e, for example. These are 
what we call our " Country Receiving Stations". 

The other phase of the transporta tion activities is, of 
course, with the r efrigerated transport. Now, the thing is 
her e, and I think it is in all fairness to the approach to cover 
it and point out and illustrate it, the differ ence between what 
we are doing in our oper ations down th er e and the oppor­
tunities that it has for our member s, contrast ed ·with many 
other s. Basically what we are doing, we ar e putting together 
a farm-to-the-table food system, and by virtue of our setup 
as an agricultural cooperative we are bringing all of these 
factors in; heretofore, and again I repeat these some, say, 
three thousand colored tenant farmer s, that's exactly what 
they wer e, they wer e outside the ultimate p eriphery of this 
whole thing. 

But now through their member ship in their local coopera­
tive, which in turn belongs to A.S.A., they are r eally now a 
part of the frozen food business, and they have a financial 

stake in it by virtue of their particular engage­
page 26 r ment here; so, as we begin to establish a total sys­

tem her e, it became obvious that our approach was 
different from what the Secr etary of Agriculture, what the 



16 Supreme Court of Appeals of Virginia 

E mmett Barker 

N.F .O., what the Farm Bureau and many othe~s had pro­
posed, simply for this reason, that we wer e lookmg at mar­
keting the end product. The important thing, and this is some­
thing that has been overlooked in agriculture, it's not so much 
growing the stuff as it is what can we ultimately break it into 
to be marketed and can it be marketed at a profit. 

And this was our whole approach. Ther e is no need in the 
world to produce a pound of black-eyed peas if you can't sell 
it in the store and malre a profit; otherwise, there is no profit 
created anywher e else in the system, and this is our whole 
approach to the total system. As well as this whole thing 
began to :fit together, we could see that ther e wer e some ac­
tivities in all phases, in the growing and processing and the 
marketing of it, wher you might say an agricultural coopera­
tive or any kind of a cooperative activity would almost flow 
through this thing, functionino- cooperatively in some areas, 
independently in other s, as we went through ; but y t cr eating 

a system wher eby the effi ciencies and the econo­
page 26 r mies cr eated would flow back in r elative part to 

the agricultural producer s that wer e involved. 
And so this is basically the overall philosophy, that basi­

cally is the way that we operate the thing, and the approach 
that we are taking on it. So you can carry on from ther e. 

Q. Mr. Barker, with that preliminary explanation, can you 
tell us who the member of A.S.A. ar e 1 

A. Yes. \Ve have, as I mentioned earlier, nine members at 
the pr esent time in this cooperative. 

Q. What are their names and when you give us their names, 
would you tell us the extent to which any of these members 
conduct farming operations, if any~ 

A. All right. Crockett Farms, Inc. is one of the four area 
farmer cooperatives that I mentioned. Thi i an area agri­
cultural cooperativ . They have about approximately nine 
hundred and fif ty member s. \Vould you like to .have me give 
something about their productive-capability of the coopera­
tives or-

Q. Just to the extent to which they are a part. 
A. Yes. \Vell, their member s grow in excess of six thousand 

acr es of peas, okra, gr een pepper s, squash, et 
page 28 r cetera, that they market they market througl1 

Agricultural Service Association. 
The second member that I will call here is Dixie Garden 

Farms, a division of the Winter Garden Freezer Company, 
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Inc. They operate approximately three thousand acres of 
vegetable land in Crockett and Haywood Counties, in West 
Tennessee. 

A foreign division of Tennessee Freezers operates ap­
proximately four thousand acres of vegetable producing land 
in Gray County, Tennessee. 

Fayette Growers, Inc.-this is a second area grower co­
operative that's composed of approximately a thousand mem­
bers, and they produce and market through A.S.A. in the 
area coop. the production from approximately twelve thou­
sand acres of field peas, squash, okra, sweet potatoes, et 
cetera. 

Haywood Grower s, Inc. is an area grower cooperative, 
composed of approximately thirteen hundred members, and 
they also grow about thirteen thousand acres of field peas, 
okra, squash, turnips, and sweet potatoes. 

T Industries, Inc. T Industries owns fiv e farms consisting 
of approximately eight thousand acres, that's lo­

page 29 r cated in both East and \Vest Tennessee. This land 
is share-cropped in both vegetable and field crops, 

and these vegetable crops are marketed through A.S.A. 
Winter Garden Farms. ·winter Garden Farms leases and 

operates approximately two thousand, five hundred acres of 
vegetable land growing green beans exclusively, and these 
leases range from ten to two hundred acres, and are located 
throughout the Cumberland Plateau in Tennessee. 

Q. I s that the corporate name of ·winter Garden Farms ; 
is that the full name1 

A. It's-no, it's the ·winter Garden Farms of Winter Gar­
den Company, Inc. 

Q. Is that a differ ent corporation than the Winter Garden 
Freezer Company that you mentioned earlied 

A. Yes, it is. 
Q. Did you finish with the member s of A.S.A.1 
A. Yes. This is a description of our various members. 
Q. Now, and am I correct in that all of the members are 

farmers1 
A. That is correct. 

Q. Do any of these members conduct any non­
page 30 r farm activities 1 

A. Of what would you be r eferring to as not a 
farmer1 
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Commissioner Catterall: The individual members, not the 
corporate member s. 

Mr. Augello : No, the corporate members. 
Commissioner Catterall: I thought they had a freezer 

plant. 
Mr. Augello: That's why I'm asking. I asked if any of these 

corporate members conduct any nonfarm activities. 
Commissioner Catterall : I see. 

A. Yes. Tennessee Freezers is involved in freezing plant 
operations. Tennessee Foods, they are-apparently I missed 
them in this :first go-round. They are another member, which 
should make nine; maybe I've just got eight, it should make 
nine members; and they also have very ext ensive farming 
operations in Rossville, Tennessee, in the Rossville, Tennes­
see, area. They have a farm down ther e something in excess 
of eight hundred acres, approximately that amount. 

Commissioner Catterall : Is that only farming1 

page 31 ( A. No, Sir. They also have plant operations 
and farms . V\Tinter Garden Farms, their parent 

company, the ·winter Garden Company, has freezing plant 
operations. 

Mr. Augello 
Q. How about Dixie Garden Farms 1 
A. The \Vinter Garden Freezer Companyd does not have 

any plant operations. They are just a marketing activity . 

Mr. Seibert 
Q. Is that therW inte Garden Freezer Company, Inc.1 
A. Yes, Sir. 

Mr. Augello 
Q. Now you described some of the services that or did you 

describe the complete services that A.S.A. performs for its 
members1 

A. vVell, I just briefly outlined the four major areas. Since 
that time we have added a Data Processing Division to our 
operations to keep up with all of these records which we 
found and we could over-bill, but cumbersome paperwork, it 
could clear quickly. 
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Q. When was A.S.A. formed 7 
page 32 t A. Our charter was given in August of 1966. 

Q. How long has it actually been operating7 
A. Actually, 1967 was our first, what you would say, year 

of operation as an entity. 
Q. And has your first fiscal year ended 7 
A. Yes. 
Q. As of what date7 
A. December 31. 
Q. Taking the shipment of frozen okra, which I believe vvas 

made the subject of this investigation, can you tell us exactly 
how that shipment originated, starting right from the fields 
to the open market, and how this was handled through A.S.A. 
and its various offices 7 

A. Yes . I think that in these pictures that I passed around 
here earlier you saw in a sense where it started. Our okra 
is grown for the most part by colored tenant farmers in that 
general area. Most of them have about an acre to two acres 
apiece of it that they and their families grow and handle, 
usually in the evenings and early mornings after they have 
already done a day's work on the farm to start with. 

It is then r eceived at one of these r eceiving 
page 33 t stations wher e it is marketed through their local 

area farmers cooperative which is a member of 
A.S.A. And at this particular point the A.S.A. Transporta­
tion Division picks up this product, this okra, for example, 
and hauls it to one of the processing plants that has been 
designated and for which we have a supply agreement. Then, 
of course, it is appropriately frozen and prepared for dis­
tribution for retail consumption and it is either put into one 
of our members' warehouses at that point or it is shipped to 
a terminal destination for some future distribution. This is 
all okra that our member s have grown and that our members 
are involved with all the way through to the marketing. Now, 
is that indicative of what you wanU 

Q. Now, on one of the bills the witness referred to the ship­
per being ·winter Garden Foods, a division of Winter Garden 
Freezer . Can you explain that 7 

A. The \Vinter Garden Foods, as I under stand it, and, of 
course, this is-I would imagine you would have to go to the 
Winter Garden Company specifically to get exact details, 
but, as I under stand it, it is the marketing division, the 
finished product marketing division of the Winter Garden 
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Freezer Company, that markets all of the prod­
page 34 r ucts that are grown by A.S.A. members. 

Q. The Winter Garden Freezer Company is a 
member of A.S.A. ~ 

A. Yes. 
Q. And they were the shipper on this frozen okra 1 
A. Yes. 
Q. And they actually processed and froze the A.S.A. grown 

and owned okra ~ 
A. Yes. This is true because, if I might explain the r eason 

why it is set up this way, because of our unique setup these 
some three or four thousand farmers out here have access to 
this processing and marketing capability which otherwise 
they would not have if they were not a part of this whole pro­
gram, rather than them getting and building their own pro­
cessing plants and trying to go out to market them. 

Chairman Dillon : Let me see if I understand thoroughly 
this thing. Now, you've got nine corporations that belong to 
A.S.A. ~ 

A. Yes, and this is considering the area farmer coopera­
tives as a corporation. 

page 35 r Chairman Dillon : Yes. 
A. They are a corporation. 

Chairman Dillon: And then you've got literally thousands 
of these little one and two and three-acre tenant farmers that 
belong to these-

A. Four area-
Chairman Dillon: -four area­
A. -farmer cooperatives. 
Chairman Dillon: -farmer cooperatives. And they raise 

their okra and other vegetables~ 
A. Right. 
Chairman Dillon: And harvest them, and one of these nine 

corporations or members of your A.S.A. will gather this; 
gather the harvest vegetable ~ 

A. Now, the farm ers, ther e are usually about two hundred 
who will deliver their products to a, what we call a "country 
receiving station". 

Chairman Dillon: Oh, yes, to the receiving station. Then­
A. At that point there, it's their Transportation Division, 

as far as that goes. 
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Chairman Dillon: That picks them up there and 
page 36 ~ takes them into the processing plant ~ 

A. Right. 
Chairman Dillon: When does the title to these vegetables 

pass from t.he tenant farmer to someone else~ 
A. Well, upon delivery to the r eceiving station, the title 

passes to his marketing cooperative. 
Chairman Dillon : To his marketing cooperative. 
Commissioner Hooker : Does he get paid for it at that 

time ~ 
A. Yes, Sir. This is one of the unique approaches that we 

have in our program. I don't know how familiar you are 
with contract farming, but most of these processors, for ex­
ample, they are as much as six months to a year in finally 
paying for all of their parts. Because of the setup that we 
have, we pay this grower on the spot, and it can be anywher e 
from fifty cents to fifty dollars, because they bring it in in 
everything f rom am apron full of it almost to a washtub in 
the back of the car; but one way that we are going to be able 
to do this in 1968, and keep, continue paying on the spot, is 
in working with the banks for coops in financing these sales. 

page 37 ~ Mr. Augello 
Q. Now, at the end of the first fiscal year on 

A.S.A.'s system, can you tell us what the total combined r e­
venue was of A.S.A. business f 

A. In excess of seven million dollars. 
Q. And what percentage of that total r evenue was derived 

from member business f 
A. Party in excess of seventy per cent. May I point out 

ther e that it will be higher than that in 1968 simply because 
some of our people wer e not at that time properly organized. 

Q. They wer en't properly organized and taken into A.S.A. ~ 
A. In 1967. That will be in 1968. 

Commissioner Catterall: How do you defin e "member busi­
ness" ~ 

Mr. Augello 
Q. Would you define "member business" for him f 
A. Yes. This is business done, I guess you would say, on 

behalf of or with these nine member s in A.S.A., four of which 
are r epresenting the some three thousand farmers. 
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page 38 r Commissioner Catterall: Some of the business 
for the members is exempt commodities and some 

is not. 
A. No. Everything that we do for our members is agricul­

tural. 
Commissioner Catterall : I thought under the ICC license 

they are a common carrier of non-exempt property. Is that a 
correct understanding~ 

Mr. Seibert: As I understand it, the exemption is for non­
exempt commodities in the-

Commissioner Catterall: Isn't that what they filed with us 
to get that-

Mr. Seibert: No, we've got the-they are registered as 
"Exempt commodities", "Transportation for hire of exempt 
commodities". 

Commissioner Catterall: \¥ell, that's what threw me off be­
cause most of these commodities are not exempt, no matter 
whom they were carried for. 

Mr. Augello: If the Commission please, I believe that our 
permit will show that it was issued for the exemption under 
203 (b) ( 5), which is the agricultural exemption. Is that clear 
now~ 

Commissioner Catterall: The agricultural sec­
page 39 ~ tion ~ 

Mr. Seibert : vVell, we issued it in accordance 
with what you say her e "For Hire Carrier Exempt Inter­
state". 

Mr. Augello: \1\Tell-
Mr. Seibert: And you are contending that it is agricultural 

cooperative and , therefore, exempt under the Interstate Com­
merce Act. 

Mr. Augello: That's correct. Ther e are two exemptions, 
Your Honor. One is under 203(b) (6) which is for agricul­
tural commodities, and the other is the exemption under 203 
(b) ( 6) which is for agricultural cooperatives. Now, any-

Chairman Dillon: \ iVell, you agree that these are not exempt 
commodities under the first one~ 

Mr. Augello : Those vegetables are not exempt commodities 
under 203(b) (6). However, it is our position that they are 
exempt under 203 (b) ( 5) if the cooperative is qualified, is 
bona fid e. 

Commissioner Catterall: Well, is it your position that that 
registration that you gave us is the one that you meant to 

give us or is that a clerical error 1 
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page 40 t Mr. Augello: May I have a copy1 Thank you. 
May I have a minute to look at this 1 

Commissioner Hooker : Yes. 
Mr. Augello: It might be, Your Honor, and I'll you why. 

As I see it, the application for registration of the operating 
authority, the boxes that were checked were "For Hire", 
"Common", "Contract" and "Not exempt". 

Commissioner Catterall : Not exempt 1 
Mr. Augello : Oh, now your copy shows "exempt", and our 

copy shows that there was a correction made, and I must 
apologize. I don't have the original application here. 

Commissioner Catterall : So you will agree that our men 
had to pick these trucks up, won't you 1 

Mr. Augello : If the final registration was issued in this 
form under "Exempt", without it explaining whether it's 203 
(b) (5) or 203(b) (6), I would say "Yes, he had good cause to 
pick us up and inquire into it, yes, Sir." 

We have had this trouble with other States. 
page 41 t Commissioner Catterall: Do the other States 

between Memphis and New York have to enforce 
these Federal rules the way we do 1 

Mr. Augello: Yes, Sir. 
Commissioner Catterall: And you have had trouble in all 

the States on your route 1 
Mr. Augello : vVe have had trouble with some of them, and, 

when we properly explained the situation, we are r eissued 
a new certificate which says 203 (b) ( 5). I think the r eason 
is that so many of the States are so accustomed to issuing 
exempt certificates to the itinerant truckers that they auto­
matically issue them for 203(b) (6) . 

Commissioner Catterall: Yes, but we just take your word 
for it when you apply. 

Mr. Augello: I just wish tbat we bad our file on the origi­
nal permit her e. P erhaps I could explain it to your satisfac­
tion, but I must admit I don't have it. 

Commissioner Catterall : I sn't tbat the original thing that 
you filed with us 1 

page 42 r Mr. Seibert: Tbat's a copy of the original. 
Commissioner Catterall: That's the original 

application. 
Mr. Seibert: I think I have the original her e. 
Mr. Augello: And I think, just a word, tbat it would be­
Mr. Seibert: Tbis is what we have. This is what we have. 
Mr. Augello : And I believe we obtained a letter from the 



24 Supreme Court .of Appeals of Virginia 

local district supervisor of the ICC stating that we were or­
ganized as a cooperative, and were operating under Section 
203(b) (5), and we furnished the Corporation counsel with a 
copy of that letter. 

Mr. Seibert : The letter says, if the Commission please: 

"The carrier listed above has certified to this office that it 
is engaged in tran portation in inter state commerce under 
the following classification: 

"Agricultural Cooperative, under ection 203 
page 43 ~ (b) 5. 

"Carriers in this classification are subject only 
to the Motor Carrier Safety Regulations of this Commission. 

"W. W . Garland 
District Supervisor" 

"The carrier listed • * • has certified to this office"-now 
that is not passage of this-

Chairman Dillon: The carrier did what ' 
Mr. Seibert : "The carrier has certified". 
Commissioner Hooker: Well, it didn't say what-
Mr. Seibert: It doesn't say what the ICC said. 
Commissioner Hooker: It doesn't say also whether it knew 

what was being transported, that he is certifying to. 
Mr. Seibert : No, Sir. 
Chairman Dillon : W ell, he named the section in ther e. 
Commissioner Hooker: Yes, the section number . 
Mr. Seibert: Yes, but what I was saying is "The carrier 

certifi ed". 
page 44 r Commissioner Hooker: Yes, the carrier. 

Mr. Seibert: And the Inter state Commerce Com­
rr_llssion has not passed upon it, not for this particular ear­
n er. 

Mr. Augello: ·w ell, counsel is-
Chairman Dillon: I thought we were talking about what 

he filed her e to get this permit. 
Mr. Seibert : Oh-what he filed here' 
Chairman Dillon: Yes, that's right, that's what I'm talking 

about. 
Mr. Seibert: The last thing he filed was that letter with­
Chairman Dillon: What does his application for a permit 

to use a Virginia road, a hio-hway, say' 
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Mr. Seibert : On which we brought our rules. 
Chairman Dillon: On which we issued the permit. That's 

what I want to know. 
Mr. Augello: Exempt. 
Mr. Seibert: Exempt only. 
Chairman Dillon : Exempt. You didn't have the 5 (b) 1 

Mr. Augello : Jo, that is correct, because there 
page 45 r was no-ther e's no break ther e. Now, some of 

the State applications show "Exempt under 203 
(b ) (5), 203(b) (5) or 203(b) (6)". 

Well, the Virginia application does not so state. 
Commissioner Catterall: This says "Exempt Commodi­

ties", doesn't it1 
Mr. Augello : No, it does not say that. 
Commissioner Catterall : Doesn 't that application say 

"Exempt Commodities"~ 
Chairman Dillon : No. 
Mr. Seibert : Jo, it says "Class of Carrier Exempt". 
Chairman Dillon: Yes, which it would be exempt under 

either section. 
Commissioner Hooker : As I under stand this, Mr. Seibert, 

the certification in that letter does not say that they were 
within their rights in the transportation, but they mer ely 
certified that they complied with the law, because they didn't 
lmow what was actually in the trucks being transported. 

Mr. Seibert: Their certification was under 
page 46 r "Class of Carrier Exempt" in 1967 under which 

these rules are drawn. 
Commissioner Catterall: And we have no investigation by 

the F ederal Commission as to what they are actually doing~ 
Mr. Seibert: Not yet , Sir. 
Commissioner Catterall : \iV ell, don't we have to examine 

their books to find out what they are doing1 
Mr. Seibert: Well, ther e's some question her e I would like 

to ask about some of this operation. 
Commissioner Catterall : Wait just one minute. 
Commissioner Hooker : Are you through on Direct~ 
Mr. Augello : No, I wasn't, Your Honor. 
Commissioner Hooker: Proceed. 

Mr. Augello 
Q. I was about to ask what percentage of your gross reve­

nue consisted of transportation r evenue, both raw products 
and finished products. 
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A. About 1967, about, something slightly over 
page 47 r thirteen per cent. 

Q. In dollars-you gave us a seven million dol­
lar figure for total revenue ; what would that be in dollars~ 

A. Just a little over a million dollars in the transportation 
division, and I believe that figures out about thirteen per 
cent. 

Q. W ell, can you tell us approximately what percentage of 
your total transportation revenue was derived from nonmem­
ber business~ 

A. I would have to say that it is estimated here simply be­
cause our final audit is not in yet on it, but it would appear 
that it will be probably something less than three per cent. 

Commissioner Catterall: vVell, do you count it membership 
business when you bring cotton goods back for a member ~ 

A. No, Sir. 
Chairman Dillon: What does the statute say on that particu­
lar business~ 

Mr. Augello : The statute says that you may not do more 
than fifty per cent of your gross r evenues with 

page 48 ~ nonmember s. 
Chairman Dillon: Gross r evenue from trans­

portation ~ 
Mr. Augello: No, no, your gross agricultural r evenue. It 

doesn't say fifty per cent, Your Honor. It says that you may 
sot do more business with non-members-

Chairman Dillon: Than you do with members. 
Mr. Augello : -than you do with member s. That's the 

present statute. 

Q. And just so the r ecord may be clear, the testimony was 
that, and correct me if I'm not correct, that approximately 
three per cent of the transportation r evenue was derived 
from nonmember s. 

A. Total dollar volume. 
Q. Three per cent of the total dollar agricultural coop 

revenue that's from nonmember by the Transportation Divi­
sion. 

Commissioner Hooker: Do you keep that segr egated m 
your accounting business, your bookkeeping ~ 

A. Yes, Sir. 
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Commissioner Catterall: Well, we just happened 
page 49 r to catch two-thirds of them that wer e down there; 

is that right 1 
Mr. Augello: \Vell, I think what happened ther e-yes, they 

picked up two nonrated commodities and two frozen commodi­
ties, and that's just the way it happened, yes, Sir. 

Commission er Catterall: How are our men on the highway 
going to go over your books when they stop you 1 

Mr. Augello : \?\Tell,-
Commissioner Catterall : \Vhy doesn't the Inter state Com­

merce Commission give you a seal of approval so we will rec­
ognize it when you go through ~ 

Mr. Augello : At the present time ther e is no r egulation 
set up for that. There is legislation pending, however, 
whereby that proposal has been suggested, that is that, and 
the Commission would like, these agricultural coops to r egis­
t er with the Commission and get a stamp or seal of approval. 

Commissioner Catterall: Then we wouldn't have to stop all 
the drivers. 

page 50 ( Mr. Augello: That's correct. W e admit that this 
whole field, of course, is in a great state of fluxion. 

We r ecognize that. Ther e is legislation pending on the Hill 
right now wher eby they even want to change the :fifty per 
cent basis, and I think it's probably going to even go through. 

Commi ssioner Hooker : There's a case pending before the 
Federal Judge at this time. 

Mr. Seiber t: To make it ten per cent. 
Commissioner Hooker : At this time, isn 't it 1 
Mr. Augello : In the District of Columbia 1 
Commissioner Hooker: Yes, the F ederal Judge. 
Mr. Augello: I am not familiar with that. 
Mr. Seibert : It's in the F ederal Court, I think, that they 

might ·want to make it ten per cent. 
Commissioner Hooker: Yes. 
Mr. Augello: The latest legislative proposal that came out 

last week I believe was that they were going to change it to 
fifteen per cent of th e total tonnage, not r evenue, but :fifteen 
per cent of the tonnage handled by the cooperatives, and I 

under stand that the United States Department of 
page 51 r Agriculture has agreed to that figure, and the 

railroads and trucking associations have agreed 
to that :figure, so that in all likelihood I don't see any block 
to the passage of that legislation in this form. 
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Commissioner Catterall: And you claim that you will come 
within that even after the amendment? 

Mr. Augello: I believe so, yes. Based upon the first year's 
operation, we have no qualms about it at all. I have no fur­
ther questions, Your Honors. 

CROSS EXAMINATION 

By Mr. Seibert 
Q. You state that the present membership con ists of Croc­

kett Farms, I believe, Dixie Garden Foods, Inc., Winter Gar­
den Company, Inc., T Industries, Tennessee Foods, Fayette 
Growers, Inc., Haywood Growers, Inc.-and what's that? 

A. Dyersburg Farm , Inc. 
Q. Dyersburg. And T Industries? 
A. Yes. 
Q. Now, let's take the Winter Garden Company, Inc. 

A. Are you talking about the Winter Garden 
page 52 r Company or the Winter Garden Freezeer? 

Q. I'm talking about the Winter Garden Com­
pany, Inc. \Vhat is the name of the one that is a member of 
your Association? 

A. They both are the Winter Garden. 
Q. One or the other is; which one? \Vhich one is a member 

of your Association? 
A. I said the ·winter Garden Freezer is a member. 
Q. The \Vinter Garden Freezer Company? 
A. Right. D:L\:ie Gard n Farms is a Division of Winter 

Garden Freezer Company, Inc. 
Q. You didn't say that. You said nine members. 
A. Right. 
Q. W ere member s of your Association. Now, what are 

those nine members ? 
A. Crockett Farms, Inc. 
Q. All right, Sir. Crockett Farms, Inc. Do they operate 

any other corporation? 
A. No, Sir. 
Q. All right. Dixie Garden Farms ? 

A. Farm Disision of the Winter Garden Freezer 
pao-e 53 r Company. 

Commissioner Catterall : vVell, that's not a corporation. 
A. Yes. That is the Farm Division of Winter Garden 

Freezer Company, Inc. 
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Commissioner Catterall : It is not a corporation? 
A. Yes, it is a corporation. 
Commissioner Catterall: What is the name of the corpora-

tion ? 
Chairman Dillon: ·winter Garden. 
A. The ·winter Garden Freezer Company. 
Commissioner Catterall: Thi s other is just a figment. 
Commi ssioner Hooker: \Ve will have to think about that 

some. 
Mr. Augello: Your H onors, I believe the witness is mis­

taken. H e is not an attorney. Dixie Garden Farms is not a 
corporation. It is a Division of ·winter Garden Freezer Com­
pany, Inc. 

Chairman Dillon: vVell, that's exactly what he 
page 54 r said. 

Commissioner Hooker : It is a Division of the 
Winter Garden Freezer Company, Inc. 

Chairman Dillon: H e said namely that it is a Division of 
this corporation. 

Mr. Augello: The question was, "Is it a corporation ?" and 
he said, "Yes". 

Commissioner Catterall: I wanted to know t.he name of the 
corporation. 

Chairman Dillon : H e meant the V\Tinter Garden Foods. 
Commissioner Catterall: The Winter Garden Foods. 
Mr. Augello : No. 
Mr. Seibert: What is Winter Garden Foods, Inc . ~ 
A. That's snother one. 
Mr. Seibert: \Vell, you didn't say so. 
A. \Vinter Garden Farms-I am sorry, the girl left it off 

here--it's the \\Tinter Garden Farms Division of the Winter 
Garden Company. vVinter Garden Freezer is not a member . 

Chairman Dillon: Let me suggest that he write 
page 55 r them out on this paper , and we can get it from 

that. It will be a lot easier that way. 
Commissioner Catterall: H e doesn't know the names of 

the corporations. His lawyer had better do that. 
Mr. Augello: P erhaps I can do that. 
Commissioner Hooker: Yes. Let the attorney do that. 
Mr. Augello: If I may just explain at this point on the 

r ecord, the \Vinter Garden Foods is a Division of Winter 
Garden Freezer Company, Inc. Then there is another W"inter 
Garden Company, Inc., which has a Division known as-
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A. ·winter Garden Farms. 
Mr. Augello: -\Vinter Garden Farms. 
Commissioner Catterall: Because Divisions are merely 

assumed names under which the corporation is operating. 
Mr. Augello: That's correct. 
Commissioner Catterall: And we didn't know the names of 

the corporations. 
Mr. Augello: That's right. 

page 56 r Commissioner Catterall: These are individual 
corporate entities. 

Mr. Augello: Then ther e is a third complication. Dixie 
Garden Farms is another Division of the Winter Garden 
Freezer Company, Inc. This is what is causing the confusion. 
There are three very similar names. 

Commissioner Catterall: You have spent over three hun­
dred dollars coming up her e, so maybe that's enough penalty 
in this case. 

Commissioner Hooker: \Vait until he gets through with his 
evidence. 

Mr. Seibert: V\That I want to know, if the Commission 
please, is I have a copy of their original corporate papers, 
and it shows the \Vinter Garden Company, Incorporated; 
and we have a new Rule against the ·winter Garden Company, 
Winter Garden Foods, Incorporated, and ·winter Garden 
Freezer Company, Incorporated. 

Now which is a member of this Association 1 
A. Both of them. 

Mr. Augello: Now, if I am reading from the 
page 57 r same document, Winter Garden Foods, Inc. is 

written in on this Enforcement Division r eport. 
That is a 1nisnomer. There is no corporation known as "Win­
ter Garden Foods, Inc." Ther e is, as I explained previously, 
"Winter Garden Foods, Division of vVinter Garden Freezer 
Company, Inc." Now-

Chairman Dillon: That is why I suggested that you write 
the names down on that piece of paper and let's keep quiet 
for just a minute while you write them down ther e, and we 
will all get them straight. 

Commissioner Hooker: One thing, then they wer e opera­
ting under one name, and they were operating under the 
wrong name, weren't they, when the man picked them up1 

A. We didn't write this name on this report. It is apparent 
that-
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Commissioner Hooker : The Rule was issued from our in­
vestigator's report. 

Chairman Dillon : Our investigator made a mistake in 
putting "Inc." on it. It should have been "a Divi­

page 58 r sion". 
A. That's correct. 

Chairman Dillon : "Division" of the corporation. 
Commissioner Hooker : I don't know. Maybe it should be. 
The Commission will recess five minutes while you are 

writing the list. 

The Commission r esumes its session. 

Commissioner Catterall : How many names have you goU 
Nine. 

Winter Garden Freezer Co., Inc. They have two fictitious 
names. 

·winter Garden Co., Inc.-one fictitious name. 
Tennessee Foods, Inc.-one fictitious name. 
Tennessee Freezers, Inc.-one fictitious name. 
Mr. Seibert: They operate under different names, and ficti­

tious names. 
Commissioner Catterall: They r egister under one name and 

and do business under a different name. 
page 59 r Chairman Dillon: W ell, it's the same as the 

State Corporation Commission has the Motor Car­
rier Enforcement Division. 

Commissioner Catterall : W ell, we don't do business that 
way. vVe serve all of our orders in the name of the Commis­
siOn. 

Chairman Dillon : Of course, I don't see the necessity of 
doing it. 

Mr. Seibert : I notice vVinter Garden Freezer Company, 
Incorporated, shows a Division as Winter Garden Foods. 
Winter Garden Company, Incorporated, also shows a Divi­
sion as \Vinter Garden-is that "Foods" or is that "Farms"? 

Mr. Augello : "Farms". 
Mr. Seibert : "Farms. 
Commissioner Hooker: Give the list to Mrs. Wootton to 

put it in the r ecord. 
List r eferred to is as follows: 
1. \Vinter Garden Freezer Co., Inc. 

(Divisions) Dixie Garden Farms 
Winter Garden Foods 
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Emmett Barker 

2. Winter Garden Co., Inc. 
page 60 ~ (Division) Winter Garden Farms 

3. Tennessee Foods, Inc. 
(Division) Tennessee Foods Farms Division 

4. Tennessee Freezers, Inc. 
(Division) Tennessee Freezers Farm Division 

5. T Industries, Inc. 
6. Crockett Farms, Inc. 
7. Dyersburg Farms, Inc. 
8. Haywood Growers, Inc. 
9. Fayette Growers, Inc. 
Mr. Augello: The r ason for that, Your Honors, is that 

Winter Garden Foods Division is a Sales Division; and 
Winter Garden Farms is a Farming Division. That's why 
separate Divisions are set up. 

Chairman Dillon: Why don't you just give the name of the 
corporation (Farming Division) 1 

Commissioner Catterall: In parentheses. 
Mr. Seibert : I've only got one question. 
Commissioner Catterall: When you-

Chairman Dillon: It would be a lot simpler. 
page 61 ~ Commi sioner Catterall: ·when you get an auto­

mobile license, you give them your r eal name, don't 
you 1 

Mr. Augello: Well, I am only the Commerce Counsel, and I 
just o-et the cases where-

Commissi oner Catterall: So that might be an individual. 
Chairman Dillon: Aft r they mess it up, you just get it to 

straighten out. 
Mr. Augello: That's right. 

Mr. Seibert 
Q. I've got one que tion. None of these Divisions is a sep­

arate corporation; is that right 1 
A. That's correct. 

Commissioner Hooker: I s that all 1 
Mr. Augello : That's all. 
Commissioner Hooker : Stand aside. 

Witness stood aside. 

Commissioner Hooker: The Commission will take this mat­
ter under advisement. 
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page 62 r Commonwealth of Virginia 
State Corporation Commission 

Richmond 

June 24, 1968 

COMMONWEALTH OF VIRGINIA, at the r elation of the 
State Corporation Commission 
v. 
A.S.A., inc. 
Box 220 
Bells, Tennessee 38006 

Defendant 

CASE NO. M-880 

JUDGMENT 

On May 6, 1968, came on for hearing the rule issued against 
the defendant and from the evidence the Commission finds 
that the defendant violated the law as alleged in the rule, 
and that the defendant is not entitled to the agricultural 
cooperative exemption of the Interstate Commerce Act (Sec­
tion 203(b) (5), as defined by the decision of the United 
States Dis.trict Court, Northern District of T exas, in I.C.C. 
v. A rnerican A ssociation, et al., January 26, 1968 ; 1968 
F eder al Carrier Cases (82,006). Accordingly, it is 

ORDERED: 
1. That all identification marker s, plates or other eviden­

ces of right issued for any motor equipment owned or oper ­
ated by the defendant be revoked and surrender ed for can­
cellation on July 24, 1968, unless before that date the defend­
ant shall pay to the Commonwealth a penalty in the sum of 
$150.00. 

2. That no authority be her eafter issued for the operation 
by the defendant of any motor equipment unless 

page 63 r and until the penalty her ein prescribed has been 
paid. 

3. An attested copy of this order shall be sent to John M. 
R eams, Agri cultural Services Association, Inc., Box 220, 
Bells, Tennnessee 38006, counsel for the defendant, and to 
William J. Augello, Jr., and Francis Silver , 2 '-l•l. 45th Street, 
New York, New York 10036, counsel for the defendant. 
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page 64 r 
June 24, 1968 

COMMONWEALTH OF VIRGINIA, at the relation of the 
State Corporation Commission 
v. CASE NO. M-897 
AGRICULTURAL SERVICES ASSOCIATION, INC. 
N. High Street 
P. 0. Box 220 
Bells, Tennessee 38006 

Defendant 

JUDGMENT 

On May 6, 1968, came on for hearing the rule issued against 
the defendant and from the evidence the Commission finds 
that the defendant violated the law as alleged in the rule, 
and that the defendant is not entitled to the agricultural 
cooperative exemption of the Interstate Commerce Act (Sec­
tion 203(b) (5), as defined by the decision of the United 
States District Court, Northern District of T exas, in I.C.C. 
v. American A ssociation, et al., January 26, 1968; 1968 F ed­
eral Carrier Cases (82,006). Accordingly, it is 

ORDERED: 
1. That all identification markers, plates or other eviden­

ces of right issued for any motor equipment owned or oper­
ated by the defendant be r evoked and surrendered for can­
cellation on July 24, 1968, unless before that date the defend­
ant shall pay to the Commonwealth a penalty in the sum of 
$150.00. 

2. That no authority be her eafter issued for the operation 
by the defendant of any motor equipment unless 

page 65 r and until the penalty her ein prescribed has been 
paid. 

3. An attested copy of this order shall be sent to John M. 
Reams, Agricultural Services Association, Inc., Box 220, 
Bells, Tennessee 38006, counsel for the defendant, and to Wil­
liam J. Augello, Jr., and Francis Silver, 2 W. 45th Street, 
New York, New York 10036, counsel for the defendant . 

• • • • 
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page 66 r Opinion, HOOKER, Commissioner 

Agricultural Services Association, Inc., hereinafter r e­
ferred to as A.S.A. came on for hearing May 6, 1968. It was 
alleged by the Commerce Counsel that the aforesaid defendant 
was not entitled to the agricultural cooperative exemption 
of Part II of the Interstate Commerce Act (Section 203(b) 
5), as defined by the decision of the United States District 
Court, Northern District of Texas, in I.C.C. v. All American 
A ssociation, et al, January 26, 1968 ; 1968 F ederal Carriers 
Cases ,-r82,006. 

Section 203 (b) of the ICA exempts from I. C. C. r egulation 
transportation performed by agr icultural cooperatives op­
erating within the purview of the Agricultural Marketing 

Act codified as 12 U. S. Code 1141-1141j. 
page 67 r The Court, in I .C.C. v. All American A ssocia­

tion, et al, defin es the 203 (b) exemption as follows : 

" Section 1141j (Agricultural Marketing Act) defines 'co­
operative associations' as any association in which farmer s 
act together , among other things, to furnish farm business 
services, provided that such associations are operated for 
the mutual benefit of the members thereof as producers or 
purchasers and, provided further : 

"Third. That the association shall not deal in farm prod­
ucts, farm supplies, and farm business services with or for 
nonmember s in an amount gr eater in value than the total 
amount of such busin ess transacted by it >vith or for mem­
ber s." 

" 'Member business' within the meaning of the Agricultural 
Marketing Act is that business done for member s and r elated 
to their farming activities . Many individuals as well as large 
publicly owned corporations engage in a variety of business 
activities, including farming. A member raising cattle or 
growing crops is engaged in farming. However , the same 
member operating a packinghouse or canning plant is not 
engaged in farming. 

"Therefore, the transportation of dressed and frozen 
meats and other packinghouse products by AAA for packing­
houses r egister ed as member s is not 'farm member business' 
within the meaning of t.he Agricultural Marketing Act . Like­
wise, the transportation of bananas and grapefruit for r eg­
ister ed member s in their capacities as motor carrier s and of 
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cattle for dealers in cattle, as opposed to cattle raisers, reg­
istered as members, is not farm member business. 

"A cooperative association may not engage in nonmember 
business unless such business is incidental and necessary to 

that which is farm related member business. 
page 68 ~ Northwest Agriculttwal Coop. Assn. v. Interstate 

Commerce Commission (16 Federal Carriers Cases 
1f81,758, 350 F 2d 252 and Agricultural Transportation 
Association of T exas v. Unit ed States (1967 Federal Car­
riers Cases 1f81,957), 274 F. Supp. 528. 

"Under the third proviso of the Agricultural Marketing 
Act, section 1141j, a cooperative association is permitted to 
transact business with nonmembers not to exceed that busi­
ness transacted with members. However, this provision does 
not authorize an association engaging in the for-hire trans­
portation of property by motor vehicle to transport any com­
modities for nonmembers. Commodities transported for non­
members must be incidental to the primary farm service of 
the association. Also, transportation for nonmembers must 
be necessary in that it must be conducted to equalize or pre­
vent economic losses resulting from otherwise one-way use of 
vehicles for member traffic." 

A.S.A. alleges that it is entitled to the agricultural exemp­
tion contained in 203 (b) 5 of the Interstate Commerce Act 
and 1141j of the Agricultural Marketing Act. The issue in 
this Case is a factual issue and turns upon the nature of the 
transportation conducted by A.S.A. There are two facets of 
transportation involved here. Involved are two instances of 
alleged "back haul" violations and three cases of alleged 
"front haul" violations. The "back haul" violations will be 
discussed first. 

(A "back haul" is the return trip during which the truck 
moves from its shipping point and returns to its 

page 69 ~ cooperative.) 

On November 15, 1967, State Corporation Com­
mission Investigator H. L. Smith, Jr., stopped an A.S.A. 
truck carrying nonexempt commodities from Allentown, P enn­
sylvania, and Newton, New J ersey, to Alamo, Tennessee. On 
November 16, 1967, State Corporation Commission Investi­
gator Smith stopped another A.S.A. truck carrying nonex­
empt commodities which had been picked up in Rhode I sland 
and Connecticut destined for Bells, Tennessee. At this point, 
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the Commonwealth of Virginia has established a prima facie 
case. The defendant A.S.A. is hauling commodities in inter­
state commerce which require appropriate authority from 
the Interstate Commerce Commission. A.S.A. has no such 
authority. A.S.A.'s only defense is the agricultural coopera­
tive exemption and it must show that it is entitled to the ex­
emption or the State Corporation Commission has sustained 
its burden of proof. A.S.A. must show that the nonmember, 
nonexempt goods it is hauling is incidental and necessary to 
its farming business and that the r evenue from nonmember 
hauling is less than half of A.S.A.'s revenue from handling 
member products. 

"Under Section 1141j (Agricultural Marketing Act) (a 
cooperative) . .. is permitted to engage in transportation for 
nonmembers to an extent that the revenues theref rom do not 
exceed the r evenues yielded from the member associations. 
But this provision does not give a cooperative association 
carte blanche authority to engage in interstate transporta­
on of any commodities for nonmembers within the prescribed 

limits. The products transported for nonmembers 
page 70 r must be incidental to the primary farm service 

of the association and necessary in the sense that 
the carriage service must be rendered so as to equalize or 
prevent an economic loss which would result from a trip with 
an empty trailer-truck. Northwest Agricultural Cooper·a­
tive A ssociation v. l.C.C. 16 Federal Carriers Cases 
,-r81,758." Ag1·icultural Transportation A ssociation of T exas 
v. U. S., et al. 1967 Federal Carriers Cases ,-r81,957. 

"Neither the express language of the Act (Agricultural 
Marketing Act) nor the legislative history ther eof, ... war­
rants the conclusion that Congress intended to allow agricul­
tural cooperatives to become general transportation com­
panies by performing for-hire transportation for anyone or 
for any purpose . . . To the contrary, transportation r ender ed 
by a cooperative association must be assessed in the light of 
the essential r elationship between the association and its 
member s in their capacities as producer s of farm products 
and purchaser s of farm supplies and/ or farm business serv­
ices; and, in order to come within th e so-called 'agricultural 
cooperative' exemption, such transportation , whether per ­
formed for member s or nonmember s, must he designed to bPne­
:fit directly, or be functionally r elated to its members ' activi­
ties as such producer s and purchaser s." Machinery Haulers 
Association, et al v. A gricult'ural Comm,odity S ervice, 14 "F'ed­
eral Carrier s Cases ,-r35,155.05. 
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At no time during the hearing, through testimony or other 
evidence, did A.S.A. establish that the trips in question were 
incidental and necessary for the continued operation of 
A.S.A. Therefore, it is the opinion of the Commission that 
A.S.A. was in violation of the Interstate Commerce Act on 
November 15, and 16, 1967, as to the vehicles stopped by In­
vestigator Smith, in that A.S.A. was engaged as a general 
transportation company for hire without I.C.C. authoriza-

tion. 
page 71 r As to the "front haul" (traveling from the co-

operative to destination) transportation, State 
Corporation Commission Investigator R. C. Wilson stopped 
three A.S.A. vehicles enroute from the cooperative at Bells, 
Tennessee, to points in New York and New Jersey. All three 
trucks were carrying commodities (frozen foods) which re­
quire I .C.C. authority to haul them interstate, i. e., nonexempt 
commodities. Again A.S.A.'s only defense was the Agricul­
tural Cooperative Exemption under 203 (b) 5 of the Inter­
state Commerce Act and 1141j of the Agricultural Marketing 
Act. Therefore, a prirna facie violation exists here also. 

As in the cas of the "back haul" transportation, A.S.A. 
has failed also to show tl1at th eir "front haul" transporta­
tion of nonmember, nonexempt commodities is incidental and 
n cessary to the continued operation of the cooperative or 
that such transportation is fundamentally r elated to the co­
operative's members' farming operations. 

The Commis ion is of the opinion and :finds as a fact that 
A.S.A. is engaged in the general transportation of nonexempt 
commodities across state lines in violation of the Inter state 
Commerce Act. 

DILLON, Chain nan, and CATTERALL, Commissioner, con­
cur. 

August 2, 1968 

page 72 r COMMONWEALTH OF VIRGINIA 
STATE CORPORATION COMMISSION 

CERTIFICATE 

It is certified to the Supreme Court of Appeals of Viro-inia 
that the foregoing transcript of the record in these pro~eed­
ing_s, there be~ng no exhibits, contains all of the facts upon 
whiCh the actwns appealed from were based, together with 
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all of the evidence introduced before or consider ed by this 
Commission. 

Witness the signature of J esse W. Dillon, Chairman of the 
State Corporation Commission, under its seal and attested by 
its Clerk this 12th day of August, 1968, at Richmond, Vir­
ginia. 

J esse W. Dillon 
Chairman 

Attest: W. Hurney Dovell 
First Assistant Clerk 

CERTIFICATE 

I, W. Hurney Dovell, First Assistant Clerk of the State Cor­
poration Commission, certify that within sixty days after 
the final order in these cases A.S.A., Inc., and Agricultural 
Services Association, Inc., by their attorney, Francis A. Sil­
ver, 4301 Columbia P ike, Arlington, Virginia 22204, filed 
with me a notice of appeal ther ein which had been deliver ed 
to Counsel for the State Corporation Commission and to the 
Attorney General of Virginia, pursuant to the provisions of 
Section 13 of Rule 5 :1 of the Rules of Supreme Court of Ap­
peals of Virginia. 

Subscribed at Richmond, Virginia, August 12, 1968. 

• • • 

A Copy-Teste : 

• 

W. Hurney Dovell 
F ir st Assistant Clerk 

• 

Howard G. Turner , Clerk. 
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