


IN THE 

arne Court of Appeals of Virginia 
AT RICHMOND 

Record No. 7076 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on W ed
nesday the 16th day of October, 1968. 

MACK \VAYNE BE LCHER, Plaintiff in error, 

against 

Tow· r OF CHRISTIA SBURG, Defendant in error. 

From th Circuit Court of Montgomery County 
\Villiam . Jordan, Judge 

Upon th e petition of Maek \ \Tayne Belcher a writ of error 
and 'Upersedeas is award c1 him to a judgment r endered by 
the Circuit Court of Montgomery County on the 8th day of 
April, 1968, in a prosecution by the Town of Christiansburg 
aa-ain t the said petitioner for a misdemeanor; upon the 
petitioner, or some on e for him, entering into bond with uffi
cient secur ity before the clerk of the said circuit court in the 
penalty of $300, v.ri th condition a the law direct ; but aid 
. upe1·sedea.s, however , i not to operate to discharge the peti
tioner f r om custody, if in custody, or to r f'lease hi bond if 
ont on bail. 
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Supreme Court of Appeal of Virginia 

RECORD 

INSTRUCTION NO. A-1 

The Court instructs the jury that you may find any one of 
the following verdicts: 

(1) That the defendant is guilty of driving his automobile 
whil under the influence of alcohol. Driving an automobile 
while under the influ nc of alcohol is puhishable by not less 
than Two Hundred ($200.00) Dollars nor more than One 
Thousand ($1,000.00) Dollar or by confinement in jail for 
not les than one (1) month nor more than six (6) months, 
either or both. 

(2) That the defendant is o-uilty of operating his automo
bile while his ability to so operate is impair d by alcohol. 
Operating an automobile while uch person' ability is im
paired is punishable by a :fine not exceeding Five Hundred 
($500.00) Dollars or confinement in jail not exceeding twelve 
(12) months or both. 

(3) That the defendant i not guilty. 

Refused: W.S.J. 

• • 
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The Court instruct th jury that if they hav a r easonable 
doubt as to the grade of offense of which the defendant may 
be o-uilty, that they shall resolve that doubt in hi favor, and 
:find him gui lty of th lower oTade; to illu trate, if they have 
r easonable doubt as to whethf'r he is guilty of driving under 
the influence or impaired driving, they should find him guilty 
of impaired driving. If they have a rea onable doubt a to 
wh th r he be guilty at all, they must resolve that doubt in 
favor of the accused and acquit him. 

Refused : V·l . . J . 

• • 
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The Court in truct the jury that a person's ability to 
drive or operate a vehicle hall be deemed to b~ impaired when 



Mack \iVayne Belcher v. Town of Chri tian burg 3 

uch person has so indulged in alcoholic intoxicates to lack 
the clearence of intellect which he would otherwise possess. 

Refused: W .S.J . 

* * * 
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* * * * * 

IN THE CIRC IT COURT OF THE COUNTY OF 
MONTGOMERY, 8TH DAY OF APRIL, 1968. 

* * * * * 

This day came the Attorn ey for the Town of Christians
burg, and the defendant, Mack W aye Belcher, who stands 
char o· d ,;yjth a misdemeanor, to-wit: operating a motor ve
hicle while under the influ nee of intoxicants, appeared in 
pur uance to his r ecognizance ; and came also Max Jenkin , 
his attorney. \\Thereupon the d fendant pleaded not guilty to 
the charge of operating a motor vehicle while under the in
:fiuenc of intoxicants. 

Ther eupon a panel of eleven jurors, free from exception 
for the trial of the said defendant, was made up and com
pleted. And the Attorney for the Town of Chri tian burg 
and the Attorney for the defendant having each alternately, 
beo-inning with the Attorney for the Town of Christiansburg, 
stricken from th e said panel the names of three of the said 
veniremen, the r emaining fi ve, to-wit: E . C. Sisson, Jr., \iV. H . 
Maddy, Richard L. Hummel, Howard Dunn and Ru h A. Sut
phin, con tituted the jury for the trial of the defendant, and 
were sworn the truth of and npon the premises to peak, and 
having heard the evidence, the instructions of the Court and 
argument of counsel, r etired to their room to consider of their 
verdict and after some time r eturned into Court and pre
sented the following verdict: "Town of Christiansburg v. 
Jill ack Wayne B elcher vV c the jury find the accused guilty driv
ing a motor vehicle under the influence of intoxicants as 
charged and fix punishment by fine of $200.00. E. C. Sisson, 
Jr., Foreman." \iVhereupon the defendant, by his attorney, 

moved the Court to set aside th e verdict of the 
paae J. ~ jury as contrary to the law and evidence and for 

other r easons assigned at bar, which motion the 
Court over ruled and the attorney for the defendant excepted. 
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Whereupon it is Ordered that the Town of Chri stiansburg 
r ecover of the defendant, Mack vVayne Belcher, the sum of 
$200.00 and its costs by it in this behalf expended. 

The defendant, by his attorney, having signified his in
tention of applying to the Supreme Court of Appeals of Vir
ginia for a vvrit of error, it is order ed that ex cution of the 
foregoing sentence be and the same hereby is stayed for a 
p riod of sixty days. 
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* * 

NOTICE OF APPEAL AND ASSIGNMEN'r OF ERROR 

Mack vVayne Belcher, the petitioner in the above-styled 
case, the hearing upon which was held on the th day of April, 
1968, hereby gives notice of appeal from the final order en
tered on the th day of April, 1968, 

The petitioner set forth the followin o· assignment of error: 
(1) The Court erred in its r efusal to give Instructions A1, 

A2, and A3, which instructions pertain to the crime of im
paired driving and b ino- a lessor include 1 offense of driving 
under the influence of intoxicants. 

Given under my hand this 30th day of April, 1968. 

Goldsmith & Jenkins 
and C. Tabor Cronk 

1067 Norwood Street 
Radford, Virginia 

By : Max Jenkins 
Conn el for P etitioner 
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MACK vVAYNE BELCHER 

By Counsel 

• 
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Filed in Clerk's Office Circuit Court of Montgomery County 
1st day of May 1968. 

John B. Myers, Jr., Clerk. 

By Raneeda Turman, D. C . 

• • 

A Copy-Teste: 

• • • 

Howard G. Turner, Clerk. 
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