


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 7073 

VIRGINIA : 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on \Ved­
ne day the 16th day of October, 196 . 

NORMA G. ROBINETTE and 
TAC ALLEN ROBINETTE, an infant, Appellants, 

against 

KAYO OIL COMPA ry and TvVIN CITY FIRE 
I r SURANCE COMP A ry, Appellees. 

From the Industrial Commi . ion of Virginia 

Upon th petition of orma G. Robinette and Stacy Allen 
Robinette, an infant, an appeal is awarded thf\m from an 
award entered by the Industrial Commission of Virginia on 
the :1Oth day of May, J 96t , in a certain proceeding then therein 
depending, wherein the aid petitioners were claimant and 
Kayo Oil Company and another were d fendants; upon 
Norma G. Robin ette, or orne one for her, entering into bond 
with sufficient ecurity before the Secretary of the aid In­
du trial Commission in the penalty of $300, with condition 
as the law directs, no bond being r equired of the infant 
claimant, Stacy Allen Robinette. 
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RECORD 

* * * * * 

Commonwealth of Virginia 

Department of V\T orlanen's Compensation 

INDUSTRIAL COMMISSION OF VIRGINIA 
Richmond 

APPLICATION FOR A HEARING 
IN FATAL CASE 

(To be used by any claimant) 

Docket for ·wise County 
Date of last payment .. 
Reopen as oL 
Application filed 3-27-67 

Referr ed to Docket 4-14-67 
By ........ ~ L 

Case of FRED ALLEN ROBINETTE, deceased 
Norma G. Robinette, -vvidow (Claimant) 

v . 
Kayo Oil Co. (Employer) 
Chattanooga, Tennessee 

Not being able to r each an agr eement as to compensation in 
the above styled case, the under signed hereby r espectfully re­
quests the Industrial Commission of Virginia for a hearing 
at a time and place to be fixed by said Commis ion in accord­
ance with Section 58 of the Virginia Worlanen's Compensa­
tion Act. 

I hereby certify that the facts in the case are as follows : 
1. arne of employer Kayo Oil Company Address Chatta­

nooga, Tenn.; 2. N arne of employee Fred Allen Robinette ; 
Address Coeburn, Va. ; 3. Date of accident 2-6-67; 4. Date of 
death 2-7-67; 5. The accident occurred as follows: exposure 
to severe cold and sleety weather while working for Em­
ployer's Automobile Gasoline Service Station 

6. Place where accident happened Coeburn, Wise County, 
Virginia 
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7. The name and relationship of dependents claiming com­
pensation are as follows : 

Norma G. Robinette widow 19 Rt. 1, Coeburn, Va. 
Widow is expecting claimant's child to be born within a 

few days. 
8. This case cannot be settled by agreement for the follow­

ing reasons : Employer claims that claim is not compensable. 
(If the claimant was only partially dependent the following 

facts must also be given) : 
a. Deceased was in the employ of the above named employer 

for 6 months prior to his injury; b. The total earnings of the 
deceased for preceding year or part of year that he worked 
for employer amounted to $ .......................... .... ; c. The deceased con-
tributed to the support of the above named dependents during 
the preceding year or part of year that he worked for the 
employer a total of $ ... ..................... total support. 

\i\Then a date for the hearing is :fL'I::ed, I r espectfully request 
the commission to issue subpoenas for the following vvit­
nesses : 

Jimmy Tincher Address Coeburn, Va. 
E lmer Bates Address Coeburn, Va. \Vise 
Signed this 23 day of March, 1967. 

* 

page 2 ~ 

* 

Signature : Norma G. Robinette 
Principal Claimant 

* * * * 

* * * * 

H earing before Deputy Commissioner RUSHBROOKE at 
Big Stone Gap, Virginia, on June 13, 1967. 

All witnesses having been duly sworn, the following testi­
mony was taken. 

By Deputy Commissioner Rushbrooke : 
This claim is befor e th e Commission upon application of 

the principal claimant, Norma G. Robinette, dated March 27, 
1967, alleging that she is entitled to death benefits on ac­

count of the death of Fred Allen Robinette, who 
page 3 ~ died F ebruary 7, 1967 and it's alleged that the death 

occurred by accident arising out of and in the course 
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James H. Tincher 

of his employment with Kayo Oil Company. I will make 
whatever medical reports are contained in the file a part of 
the record, includino· the r eport of Dr. Strong of April 4, '67 
and the medical examiner's certificate. Let the record further 
how that notice of date and time of this hearing was for­

warded to all the parties on May 26, 1967 and we have a r eturn 
receipt in the file dated June 1, '67 showing that the carrier, 
Twin City Fire Insurance Company received notice of the 
hearing, but there i no one here representing the defendant, 
Kayo Oil Company or the carrier, this afternoon, this morn­
ing. All right, Mr. Shannon or Mr. Newman, who's going 
to proceed here ~ Mr. Shannon~ 

JAMES H. TINCHER 

By Mr. Shannon: 
Q. ·what is your name~ 
A. James H. Tincher. 

By Deputy Commissioner Rushbrooke: 
Tincher ~ 
A. Tincher . 
Q. How do you spell it ~ 

page 4 r By Deputy Commissioner Rushbrooke: 

All right. W e've got it. 

Q. You've got it. Mr. Tincher, did you know Fred Robin­
ette in hi lifetime~ 

A. \V ell, I'd known Fred for quite awhile. 
Q. Known Fred for quite awhile. Were you employed with 

him ~ And if so, where~ 
A. Yeah. At Kayo Oil Company. 
Q. And where is that ~ 
A. East Coeburn. 
Q. And do you r ecall when he died ~ 
A. \¥ell, he died on a Tuesday night around 9 :00 or 9 :30, 

the 7th of F ebruary. 
Q. 7th of F ebruary. Did you work with him three or four 

day prior to that ~ 
A. Yes, sir, I did. 
Q. ·what kind of weather was it ~ 
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James II . Tincher 

A. vVell, it was awful bad. It was rammg and snowing 
and cold and we had wade around in water and ice at the 
pumps. 

Q. Well, how come you had to wade around in ice and 
water ~ 

page 5 r A. W ell, where it's standing, it's a low place at 
the pumps. There's no way to drain it off so we 

had to wade through it to get to the pumps to wait on the 
customer s. 

Q. Wait on customers. \ iVell, about how often did you 
have to wait on customers~ 

A. \ iV ell, they come in pretty steady. Almost a steady flow. 
Q. And were you furnished any gear in the way of rain­

coats or galoshes by Kayo, your employer, sir~ 
A. No, sir, not at all. 
Q. Not at all. Now, at the time he was working there, 

the last shift, did he appear well ~ 
A. Well, he seemed all right, but he was never one to 

complain. 
Q. Kever one to complain . Seemed all right . W ell, when 

you'd come out and wait on a person, would you go back in 
to where it was warm and then come out again, or how did 
you manage. 

A. \Ve'd start back in, but most of the time we never got 
back in, ·we'd just turn on back around and come back 

out. 
page 6 r Q. Did you get wet and keep wet ~ 

A. Yes, sir , we was wet almost continuously. 
Q. I believe you were the manager at that time~ 
A. Yes, sir. 
Q. Did Fred do more of the tending to the customer s than 

you did ~ 
A. Well, he worked the morning shift, he came on at 6 :00 

and worked until 3 :00 and I done the managing and I went 
on at 3 :00 and I worked until 11 :00, that nighU 

Q. About what was the temperature during his last shifts 
up there~ 

A. The temp rature, I don't know, r emember what it was, 
but it was av.rful pretty daggone cold there. 

Q. Sleet and snow or-
A. Yes, sir, it was f reezing. 
Q. Now, about how often did you make more wages than 

the set wage per week~ 
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James H. Tincher 

A. Well, the only time we made anything extra is if we 
didn't have a man to work that extra shift, then we would 
work it ourself . 

Q. vVell, how often did you have a man to work that extra 
shift . 

page 7 ~ A. W ell, not too often becau e we couldn't get 
anybody for just a day or two. 

Q. Couldn't get anybody. 

OFF THE RECORD. 

By Deputy Commissioner Rushbrooke : 

MR. LESLIE M. MULLINS has now appeared to r epre­
sent the defendant , and we will begin the case again with 
the t stimony of Mr. Tincher. 

By Mr. Shannon: 
Q. State your name. 
A. James I-I. Tinch r . 
Q. ow, Mr. Tincher, did you know Fred Robinette in his 

lifetime . 
A. Yes, sir, for quit awhile. 
Q. Did you work with him ~ 
A. Yes, sir. 
Q. And who is your employer ~ 
A. Kayo Oil Company in East Coeburn. 
Q. \Vnat position did you have with this Company ? 
A. vVell, I was a manao·er and I also worked a hift too. 
Q. \Vhat was your pay per week ? 
A. vVell, they paid u -we had a monthly salary of $170.00 

a month. 
Q. \Vould you make over that at time ~ 

A. Yes, sir. If we had-that was six days, if we 
page 8 r had to work the seventh day, we got overtime for 

that day. 
Q. You got doubletime on that day 7 
A. Yes, sir. 
Q. Now-

By Deputy Commi ioner Rushbrooke : 
Q. E xcuse me. L t me ask you thi . How much did that 

amount to for a Sunday ? The double time ? 
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James H. Tinch~er; 

A. Th e double time would amount to-$11 and some few 
cents. 

Q. That would be the double time r I n other words, if you 
worked Sunday or if Mr. Robinette worked Sunday, he'd get 
$11. and some odd cents ~ 

A. \ iVell, yes, but that day would usually come on, through 
the week, we never had a Saturday or Sunday off. 

Q. W ell, did you'all-are you telling me that you worked 
about every Sunday~ 

A. Yes, sir . 
Q. So, you'd get the $170.00 plus you'd get approximately 

$44.00 more dollars every month because of working on Sun­
days, is that right~ 

page 9 ~ A. Because of working on the off day, which did 
not fall on Sunday. 

Q. Right. 
A. It was through the week. 
Q. \Vell, I understand, yon worked the seventh day, you'd 

get $1] .00 more and did Mr. Robinette do thi ~ 
A. Yes, he did. 
Q. Practically every ·week ~ 
A. Almost everv week. 
Q. And how long was he employed before he died~ 
A. \Vell, the last time he went to work there was, I believe, 

ometime in August and he died in F ebruary. 
Q. All right. Go ahead, Mr. Shannon. 

By Mr. Shannon : 
Q. Mr. Tincb er, did you work with him the last two or 

three shifts he worked th en'~ 
A. Yes, I did. 
Q. \Vhat type of weather was it at tbat time~ 
A. W ell, it was wet and cold, raining and snowing, it was 

miserable out tbere. 
Q. How was the condition of the pumps, as far 

page 10 ~ as the water or anything~ 
A. \ iV ell, the water was standing around the 

pumps and ice, and 1ve had to wade through that to get to 
the pump to wait on the customer s. 

Q. And did Mr. Robinette go thr ough all this ice and snow 
at the time, waiting-

A. Yes, he did. 
Q. I believe yon wer e manager ~ 
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James H. Tine~ 
A. Yes, sir. 
Q. Did he do more of that than you ~ The wading through 

the-
A. Well, he worked one hift and I worked the other. H e 

went on at 6:00 to 3:00 and I managed in the morning and 
went on at 3 :00 and worked until 11 :00 at nio-ht. 

Q. Did your employer furnish any gear, that is in the 
way of raincoats or o-aloshes or anything. 

A. No, sir, he didn't. 
Q. What would be the condition of Mr. Robinette or 

yourself after you'd worked about eight hours, as far a 
being wet and cold ~ 

A. V'\T ell, he never was one to complain, so-
page 11 ~ Q. Well, I mean, of an average person, whether 

he complained or not, would he a- t wet, would a 
person get-

A. Yes, he would. There' no possible way of not o-ettino-
wet. 

Q. H e's not related to you in an:r,vay, i he . 
A. No, sir, he's not. 
Q. I think that' all. 

By Mr. Mullins: 
Q. Mr. Tincher, what is your fir st name . 
A. James. 
Q. And you're the a si tant manager ~ 
A. I was manager at tl1at time. rrhe manager was m the 

hospital. 
Q. Yes. And you're the a istant manager now. 
A. No, sir, I don't work there anymore. 
Q. Don't work ther e anymore. 
A. No, sir. 
Q. \i'\There are you now, ir . \Vher e do you live~ 
A. I live in Coeburn. 

Q. You live in Coeburn but you're no longer 
page 12 ~ employed by the company. Did yon have any 

falling 011t 1vi th them when you quit . 
. No. 

Q. You say tl1at Mr. Robinette worked out m the ram 
and snow ~ 

A. Yes, sir. 
Q. Well, that' a part of the usual situation of all filling 

tation employees, i n 't it~ In otherword ,-
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'J am?rs H. Tine "Iter 
A. Yes, sir. 
Q. In otherwords, there's nothing unusual about that be-

cause-
A. There's one thing unusual about that. 
Q. ·what's that, sir1 
A. That water standing around the pumps. A man having 

to wade through it to get to it. No one tried to drain it off. 
Q. Well, did you have any boots on 1 
A. No, ir, they furnished u none. 
Q. Furnished you no boots 1 
A. No, sir. 

Q. vV ell, did you o-et boots ~ 
page 13 ~ A. No, sir . 

Q. In otherwords, you just got out in the water 
with your regular shoes on ~ · 

A. Well, I didn't have boot . I had a pair of the e low-
quarter over shoes. 

Q. Overshoes~ 
A. Just for slipper s only. 
Q. Y s. But you did take the precaution of u mg over-

shoe . 
A. Ye , but my fee t till got wet, went through it? 
Q. \Vell, why didn't you g t orne "arctics"~ 
A. A man can't live on $170.00 a month and buy "arctics". 
Q. That's what you were getting, $170.00 a month~ 
A. $170.00, plus if we worked a day off. 
Q. How about the Robinette boy 1 \Vhat is it, "Mr. Rohin­

son" 1 

By Mr. hannon: 
Fred Robinette. 
Q. W ell, did he have any overshoe 1 
A. No, sir. 

Q. And what oth r than-in otherwords, did the 
page 14 ~ company buy any clothes for you at all 1 

A. No, sir . 
Q. Were they expected to 1 
A. Well, as far as I know, they wa supposed to furni h 

a raincoat anyhow, which they didn't. 
Q. Well, did vou have a raincoat at home1 
A. No, sir . 
Q. Don't even have a raincoat1 
A. No, ir . 
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James II. T incher 

Q. Have an umbrella 1 
A. No, sir. 
Q. You don't have anything. \iVell, how about Mr. Robin-

ette 1 Didn't he have a raincoat 1 
A. That, I don't know. 
Q. You don't know. Well, did you see him wear one 1 
A. o, sir. 
Q. During that period of time you never did 1 
A. No, sir. 
Q. How long-did he o-et sick before he died ~ 
A. I don't r emember . 
Q. Do we have anything her e that says-

page 15 r By Mr. Shannon: 
I don't believe you have a copy of the medical 

r eport. 
By Mr. Mullins : 

I don't have a copy of the medical r port of the cause of 
death. 
By Deputy Commissioner Rushbrooke : 

The carrier, of course, has it, because they sent it to us. 
(off the r ecord) 

By Mr. Mullins : 
Q. Mr. Tincher, did you have the filling station heated 1 
A. Coal stove. 
Q. Had a coal tove ~ 
A. Yes, sir. 
Q. And this happened on F ebruary, 1967-
A. That's correct. 
Q. -and you say that this boy had been gomg out-in 

and out of the rain . 
A. Continuou. lv. 
Q. Continuously. V\T ell, did you talk to him, that he needed 

to get a raincoat 1 
page 16 r A. No. 

Q. Didn't say anything about it1 
A. Both of us wanted on , but they wouldn't get u one. 
Q. You didn't get one yourself 1 
A. No, sir. 
Q. Just went out and got wet. 
A. Right. 
Q. ViTell, how many hours a day did you work ~ 
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Norma G. Robinette, Widow-Claimant 

A. Both of us was there approximately nine hours a day. 
Q. And wer e you on the same shift ~ 
A. No, sir, he worked the morning shift and I worked the 

evening shift, the shift I managed in the morning. 
Q. ·where did he live~ 
A. H e lived in Coeburn. 
Q. ·wher e abouts there~ 
A. In town-down in town. 
Q. Do you know what he did on his off hours~ 
A. No, sir, I don't . 
Q. Y u don't know for sure that this pneumonia is con­

nected with his work ~ 
A. Well, as far as I know, when he got off, he went 

home. 
page 17 r Q. vVent home. 

A. Straight home everyday. 
Q. I believe that's all. 

By Mr. Newman: 
That's all, Mr. Tincher , you can have a seat. 

vVitness stood aside. 

By Mr. Shannon : 
Q. You were the wife of Fred Robinette, I believe~ 
A. Yes, sir . 
Q. \iVher e wer e you married ~ 
A. Sir ~ 
Q. \Vher e were you married ~ 
A. \¥ ise. 
Q. Wise. When ~ 
A. That would be August 3, 1966. 
Q. At the time of his death, I believe it was-

By Deputy Commissioner Rushbrooke : 
Q. August 3, 1966 ~ 
A. Yes, sir . 

page 18 ~ By Mr. Shannon: 
Q. I believe at the time of his death you wer e 

pr egnant, is that right ~ 
A. Yes, sir. 
Q. \Vas a child born after that ~ 
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Norma G. R obinette, W idow-Claimant 

A. Yes, seven weeks. 
Q. Seven weeks after hi death. 'What's the name of the 

child ~ 
A. Stacy Allen Robinette. 
Q. When was it born 1 
A. March 30th. 
Q. March 30th. Your Honor, she was pregnant when-now, 

was your husband working th r e, I believe, for ometime1 
A. Yes, he started working in August. 
Q. What was the con lition of the weather at the time 

that he died and a f ew days prior ther eto 1 
A. ·wen , it was raining and snowing, it was r eal bad. 
Q. And how was the condition of his clothes when he come 

in ~ Was he dry or wet ~ 
page 19 ~ A. Well, they'd be wet . 

Q. They'd be wet. And when did he take ill ~ 
A. W ell, it wa F ebruary 6, he came home that evening 

and he said he felt like h was taking the flu and he went to 
bed. 

Q. Went to bed. Did he ver get up anymor ~ Or get out 
anymore . 

A. o, sir. H e stayed in the house. 
Q. vV ell, when did he die, the next clay~ 
A. Yes, sir, that- F ebruary 7, it was about, I gue it was 

around 9 :00 that night, F ebruary 7th. 
Q. What was his health prior to that tim ~ Good ? 
A. Yes, sir. 

By Mr. Shannon : 
That's all , Your Honor . Jow, we have two more­

By Deputy Commi sioner Rushbrooke : 
J u t a minute. Mr. Mullin : 

By Mr. Mullin : 
Q. Has your husband had pneumonia before~ 
A. Not that I know of . 
Q. Do you know wh ther he's been hospitalized pr evious 

to this? 
page 20 r A. No, sir, I don't think so. 

Q. H ow old a man was he 
A. \Nell, he was tw nty-five. 
Q. Has he been in the Armed Forces~ 
A. Yes, sir. 
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Norma G. Robinette, Widow-Claimant 

Q. What service did he serve in 1 
A. In the Army. 
Q. The Army ? 
A. Yes, sir . 
Q. Do you know whether he'd r eceived a medical discharge 

or not. 
A. No, ir, he didn't. 
Q. "Where did he work before he worked for the Kayo Oil 

Company? 
A. \ iVell, when he went in the ervice, he-I believe he was 

working for the Kayo then. 
Q. Ha he worked any place else other than the Kayo 1 

vVho was hi last employer before he worked for th Kayo 1 
A. Well, I don't know. That was before I met him. 
Q. Before yon met him 1 
A. Yes, ir. 

Q. In otherwords, he'd worked for the Kayo 
page 21 ~ during the entire time that you had met him and 

courted him and married him . 
A. Y s, sir. 
Q. I guess that's all. 

By Depllty Commissioner Rushbrooke: 
Q. Mrs. Robinette, is Stacy Allen Robinette the only child 

borne by you of your marriag to Fred Allen Robinette1 
A. Yes, ir. 
Q. To your knowledge, did Fred Allen Robinette hav any 

other children by any other marriage 1 Before you 1 
A. No, sir. 
Q. Have you remarried since hi death 1 

. No, ir. 
Q. V\lhere do you live now ~ 
A. t my mother 's. 
Q. You stay with your mother. And is Stacy Allen with 

you ? 
A. Yes, ir . 
Q. And do you work 1 
A. No, sir. 
Q. You care for the child yourself ? 
A. Yes, ir . 
Q. \Vith your mother's help, I take it? 

A. Ye , sir. 
pa O'E' 22 ~ Q. And how old are you 1 
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Toy Mass ey 

A. Nineteen. 
Q. All right. Mr. Shannon, do you-all have any other evi­

dence ¥ 

By Mr. Shannon : 
Your Honor, I have two more witnes es that would just be 

corroborant of the arne conditions there, conditions of the 
weather.-
By Deputy Commissioner Ru hbrooke : 

You mean the weather conditions~ 
By Mr. Shannon: 

That's right, uhnh. 
By Deputy Commi sioner Rushbrooke : 

Is ther e a question abont the weather condition there, 
Mr. Mullins¥ 
By Mr. Mullins : 

I don't know, we might as well put them on and l t' see. 
By Mr. Shannon : 

W ell, if you want to call them, it's your witnes . 
page 23 ~ By Deputy Commi ioner Rushbrooke: 

evidence1 
You don 't-that's your evidence-complete your 

By Mr. Shannon: 
Oh, yes, sir. 

By Deputy Commi sioner Rushbrooke : 
All right, Mr. Mullin , do you have anythino- l e . (off the 

record). 

\Vitness stood aside. 

TOY MASSEY 

By Mr. Mullins : 
Q. What is your name 
A. Toy Massey. 
Q. And what r elation, if any, are you to the deceased~ 
A. ViT ell, I'm not any. 
Q. Do you know anything about the weather on the day 

before-
A. Yes, it was awful rouo·h and had and cold. 
Q. Snowing all the time . 
A. And it was snowing, you know, and drizzling rain and 

just a lot of water and stuff around them pump and every­
thing. Stood there all the time. 
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Toy Massey 

page 24 r Q. And you stayed around ther e quite a biU 
A. Yeah, I hung around ther e with F red right 

smart. I lmowed the boy all his life . 
Q. You were a pretty good friend of his~ 
A. Yeah, I was a good friend of his. 
Q. That's all. 

By Mr . Shannon: 
That' all. (off the r ecord) 

By Deputy Commissioner Rushbrooke : 
Mr. Mullins, within fi f teen days, if you so desire, you 

can furnish the Commission with a copy to the other side, 
the r ecords of what is it, Clinch Valley College -w eather 
Station ~ 
By Mr. Mullins : 

Yes, sir. 
By Deputy Commissioner Rushbrooke : 

-Concerning the weather conditions on or about F ebruary 
7, 1967 and a f ew days prior ther eto. 

·w itness stood aside. 

Case concluded. 
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page 26 ~ LEONELL C. STRONG, JR., M.D. 
General SurO'ery and Gynecology 

Medical Arts Building 
Norton , Virginia 24373 

April 4, 1967 

Hartford Ins. Group Received Apr 20 1967 Roanok , \ a. 
Claim Office. 

R. C. Shannon 
Attorney At Law 
Appalachia, Virginia 

Re : Fred Robinette 

Dear Mr. Shannon : 
In my official capacity as the Medical Examiner fo r Norton, 

I was called to Coeburn, F ebruary 7, 1967, to xamine this 
boy. H e was dead in bed with the history of having died 
in an acute Respiratory Infection, Respiratory Failure and 
extremely High F ever. Th history obtained was lm·in O' the 
previou two or thr e day he worked all day in the wet 
rainy-weather getting his clothing soaked and a a part of 
his job was in and out the Service Station all day long. 
Each time getting chilled thoroughly. As a direct r esult of 
this xposure, within twenty-four hours he came down with 
a ever e Upper Respiratory Infection and chest cold ·within 
hours he proO'ressively O'Ot more ever e developing an ex­
tr mely high fever, diffi culty in breathing and died within 
a very short time. 

In my capacity as M dical Examiner I ordered an autop y 
which r evealed he died in Re piratory Failure secondary to 
Acute Bilateral Pneumonia, probably Viral in type. A a 
direct r e ult of said exposure. 

I trust thi is th e information you desired. 

Respectfully Submitted, 

L. C. Strong, Jr. M. D. 

LCS :cm 
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page 27 ~ Weather R ports per Meteorologist Roy vVells 
Clinch Valley University, Wise, Va. 

2/3/ 67 2/ 4 2/ 5 2/6 2/7 
High 41 46 48 46 26 
Low 26 27 27 25 12 
Temp. @ 5 PM 33 43 46 26 20 
Precipitation Trace 0 Trace1 Trac of1 .75 Prec.2 

Snow 
Barometer 30.07 29. 5 29.78 ~o Record3 No ReconP 

page 28 ~ COMMONWEALTH OF VIRGI IA 

D partment of Health 
Office of the Chief Medical Examin r 

404-406 J orth 12th Str et 
Richmond, Virginia 23219 

F ebruary 19, 196 

Jo eph P . Rushbrooke 
Deputy Commi sjoner 
Department of \Vorkrnen' Compensation 
Industrial Commi sion of Virginia 
Richmond, Virginia 23214 

Dear Commission .r Ru h brooke : 
I must apologize most sincerely for the lona delay in r eply­

ing to your letter of January . Unfortunately, thi file 
o·ot filed inadvertently and only recently wa brought to my 
attention again. 

Th question you a ke 1 concerns the death of Fr d llen 
Robinette, a 25-year-old male white service tation attendant 
who died F ebruary 7, 1967, f rom r espiratory failure secon­
dary to acute fulminatina pneumonitis. Acute fu lminating 
pneumoniti i a cbnical an 1 not a pathological entity, its 
pathological counterpart probably being iniiuenzal pneumonia 
or primary atypical pneumonia. Both of these are pre umed 
to be caused by a viru , although in thi ca e no vjrus was 

FOOT OTES 
l. Trace-means less than one hundred (.0 l ) inch. 
2 . . 75 measurable preciptation- 7" snow on ground at 5 P.M . 

ote-Wise County School and C.Y.C. closed on 2/7/ 67. 
Temperature, Precipitation and Barometric pressure taken a t 5 P.M. each day. 
Temperatures 3 days prior to 2! 6 above norm al for February. 
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cultured from samples submitted to the Virginia State De­
partment of Health Bureau of Laboratories. It is probable 
from its fulminating course that the more likely diagnosis in 
this case is that of influenza! pneumonia; although the 
pathological r eport that I have makes this purely specula­
tion. Ordinarily respiratory diseases are diseases to which 
the general public is exposed and the antecedent conditions 
which precede the development of r espiratory diseases are 
extremely variable. Nevertheless, if the facts as stated in 
this case are true in that the decedent was for two or three 
days subjected to exposure beyond what would ordinarily 
be expected of the average per son. That is to say, he was in 

and out of the service station constantly being 
page 29 ~ thoroughly soaked and chilled, then I would have 

to r egard this condition as an antecedent to the 
development of his pn eumoniti s or the development of his 
r espiratory disease. It should be under stood, however, that 
there are many people who can be exposed to this type of 
condition without ever developing r espiratory infections. I've 
seen myself fishermen operating a boat under the foulest 
weather getting thoroughly chilled day in and day out and 
not developing this type of disease. Nevertheless, in a sus­
ceptible individual, however, given these facts of sever e chill­
ing over a period of two or three days, I would have to give 
it as my opinion that ther e was a cause and effect relation­
ship between these conditions and the developments of his 
disease. You will appreciate this opinion is predicated purely 
on the facts as indicated in the hearing which are not at all 
clear and on the autopsy r eport which I have which is quite 
inadequate. 

In summary I would state that although generally speaking 
r espir atory diseases of the nature suffer ed by the decedent are 
generally r egard ed as diseases to which the ordinary public 
is generally Sllbject to and are a ha;mrd of living. Never the­
less, if it can be shown that an individual -vvas subjected to 
climatic conditions wher e he was thoroughly soaked and 
chilled over an extended period of time, say two or three 
days, then ther e would be a cause and effect r elationship 
between the development of hi s respiratory disease and the 
conditions to which he was exposed to . 

I trust that I have sufficiently answer ed your queri es. If 
I can be of further service to you, please do not hesitate to 
call upon me. 
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\Vith kindest r egards, 
Very sincerely yours, 

Geoffrey T. Mann, M.D., LL.B. 

GTMj bab 

page 30 r COMMO ifWEALTH OF VIRGINIA 

Department of Vv orkmen 's Compensation 
INDUSTRIAL COMMISSIO OF VIRGINIA 

P. 0. Box 1794 
Richmond, Virginia 23214 

January 5, 1968 

File No. 905-752 
Re : Fred Allen Robinette (Deceased) 

v . 
Kayo Oil Company 

Mr. R. C. Shannon, Attorney 
Appalachia, Virginia 

Mr. Leslie M. Mullins, Attorney 
The Law Building 
Norton, Virginia 24273 

Gentlemen: 
Pursuant to the authority of ~ 65- 7, Code of Virginia, I 

am forwarding a copy of th r ecord in thi case to Dr. 
Geoffre:r T. Mann, Chief Medical Examiner, Commonwealth 
of Virginia; Professor and Chairman of D partment of 
Legal Medicine and Profe sor of Forensic Pathology, Medical 
College of Virginia, Richmond, Virginia, for hi opinion. 
Dr. Mann's r eport will be made a part of the r cord and will 
be made available to th e parti es and leave will be granted 
for the examination of Dr. Mann on his r eport, if the parties 
are advised, upon request made five days after receipt of 
Dr. Mann's r eport. 
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A soon as Dr. Mann's r eport is r eceived by the Commis­
sion a copy will be forwarded immediately to you. I r egret 
the delay in this matter but have determined that this pro­
cedure is necessary to fairly determine this matter. 

page 31 ~ 

* 

Very truly your , 

INDUSTRIAL COMMISSION 
OF VIRGI IA 

Jo eph P . Rushbrooke, 
Deputy Commissioner 

OPINIO BY RUSHBROOKE 
DEPUTY COMMI SIO_r ER 

Apr 3 196 

Hearing before Deputy Commissioner RUSHBROOKE a t 
Bi§r Stone Gap, Virginia, on June 13, 1967. 

Fred Allen Robinette, an employee of Kayo Oil Company 
at an average weekly wage of $50.00, died on F ebruary 7, 
1967. His wife, Norma G. Robinette, makes claim for com­
pensation on behalf of her elf and a child of the cl ceased, 
Stacy Allen Robinette, born March 30, 1967, alleging that 
death resulted from exposure to wet and cold climatic con­
ditions to which Robinette was ubjected by r ea on of hi 
employment. 

The d c ased wa a ervice station attendant who normally 
worked from 6 :00 o'clock A.M. unti l 3 :00 o'clock P.M. On 

the two or three clays immediately prior to the 
pacre 32 ~ elate of death, the deceased worked in ·weather le-

scribed by witn e se a rainy, snowy, and cold. 
There was tanding water around the crasoline pump and 
the decea eel apparently \·Vorkecl without benefit of boot , 
overshoe , or a raincoat. 

Robinette last worked on F ebruary 6, 1967. H e came home 
that evening and told his wife that he felt he was "takincr 
the flu." H e died the followino· evening. 
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According to Dr. L. C. Strong, medical examiner for Nor­
ton, Virginia, the immediate cause of death was "Respiratory 
Failure secondary to Acute Bilateral Pneumonia, probably 
viral in type." 

Following the hearing, the Industrial Commission, pur­
suant to the authority of ~ 65-87, Code of Virginia, ref erred 
its file to Dr. Geoffrey •r. Mann, Chief Medical Examiner, 
Commonwealth of Virginia, for his opinion. Dr. Mann, who 
is also Professor and Chairman of the Department of Legal 
Medicine and Professor of Forensic Pathology, Medical Col­
lege of Virginia, is eminently qualified. Dr. Mann's r eport 
concludes : 

"In summary I ·would state that although generally speak­
ing r espiratory diseases of the nature suffer ed by the de­
cedent are generally r egarded as diseases to ·which the 
ordjnary public is generally subject to and are a hazard of 
livjng. Nevertheless, if it can be shown that an individual 
thoroughly soaked and chilled over an ext ended period of 
time, say two or three days, then there would be a cause 
and effect r elationship between the development of hi.s r es­
piratory dj sease and the conditions to which he was exposed 
to." 

page 33 ~ Th e evidence before us establishes to our satis-
faction that the respiratory disease r esponsible 

for Robinette's death developed as a r esult of his exposure 
to the elements during the days immediately prior to his 
death. Nevertheless, the claim for death benefits must be 
denied. 

~ 65-42, Code of Virginia, defin es occupational disease as 
one arising out of and in the course of the employment, but 
provides also that no ordinary disea e of life to which the 
general public is exposed outside of the employment hall be 
compensable except when it follows as an incident of an oc­
cupational disease, or when it is infectious or contagious 
disease contracted in the course of employment jn a hospital, 
or sanitarjum. 

~ 65-43.1, Code of Virginia, sets forth a schedule of certain 
diseases and conditions which shall be deemed to be occu­
patjonal diseases provided they are in fact occupational 
within the meaning of the term "occupational disease" a 
defined in ~ 65-42. Pneumonia, as such, is not scheduled as 
a disease under ~ 65-43.1, but paragraph 11 ther eof provide : 
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"(11) Infectious or contagious disease contracted in the 
course of employment in or in immediate connection with a 
hospital or sanitarium or public health laboratory." 

Pneumonia is an infectious disease and as clearly pointed 
out by Dr. Mann, is an ordinary disease of life to which 
the general public is exposed outside of the employment. 

Accordingly, the compen ability of the claim before 
page 34 ( us must be determined by application of these 

sections of the Act. 
These statutory provision were discussed at length by our 

Supreme Court of Appeals in Van Geuder v. Commonwealth, 
192 Va. 54 , 65 S.E. (2d) 565 (1951). In that case claimant 
alleged that she contracted tuberculosis in the course of her 
employment as a nurse in a general hospital. At that time 
parao-raph 11 of ~ 65-43 (now ~ 65-43.1) provided that infec­
tion or contagious disease contracted in the course of em­
ployment in or in immediate connection with a ho pital or 
sanitarium in which per sons suffering from such disea s 
are cared fo r and treated were occupational diseases. The 
Court affirmed the Commi ssion' finding that the defendant 
hospital was not a hospital in ·which tuber culo is wa cared 
for and treated as provided in ~ 65-43 (11) and denied com­
pensation. 

~ 65-43 was r epealed in 1952, but was then r e-enacted in 
1958 as ~ 65-43.1 and after such amendment paragraph 11 
r ead as follows : 

"Infectious or contagious eli eases contracted in the course 
of employn1ent in or in immediate connection with a ho pital 
or sanitarium." 

This provision would have entitled Mrs. Van Geuder to 
r ecover if she had proven her disease arose out of and in 
the course of her employment. 

In 1962 paragraph (11) was again amended to include 
public health laboratories. 

page 35 ( K eeping in mind the changes as outlined above 
it would be well to quote the Court's language in 

the Van Geud r ca e. In construing ~ 65-42 and ~ 65-43 
(now ~ 65-43.1) the Court said : 

"It is clear that the Legislatur did not intend by the en­
actment of the occupational di ease law to provide a general 
system of health insurance. It provided compensation only 
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for occupational diseases and carefully spelled out what was 
required to fill that description. It provided that no ordinary 
di ase of life to which the general public is exposed outside 
of the employment shall be compensable. C rtain named 
diseases were made compensable but only if they arose out of 
the employment as that t erm is defined in the law. Certain 
unnamed diseases, embraced in the general description of 
infectious or contagious diseases were included, provided (1) 
they are in fact occupational as defined; (2) they were con­
tracted in the course of employment; (3) in or immediately 
connected with a hospital or sanitarium; ( 4) in which persons 
uffering from such disease are cared for and treated. 

"No compensation i provided for infection or contagious 
diseases that do not me t those terms. If a contagious or 
infectious disease not specifi cally named in the tatute is 
contracted in the course of employment in a factory, in a 
store, in a r estaurant, in a O'arage, or any other place wher 
men and women are employed, it is not compen able, but 
treated as one of the ordinary diseases of life to which the 
general public is expos d outside of that mployment. Thus 
the broad provision of . 65-42 that no ordinary disease of 
life hall he compen able is qualified and an exception made 
with r espect to infection· or contagious diseas s if, but only 
if, they meet the four requirements stated above. 

"Among those requirements are that the eli ease must be 
contracted in a hospital or sanitarium, and that hospital or 
sanitarium mn the one in which persons sufferinO' from that 
dis ase are cared for and treated." 

To make out a successful claim for compensation, the evi­
dence must establish that the disease of pneumonia which 
produced death, was (1) in fact occupational a defined by 

~ 65-42; (2) that it was contracted in the cour e of 
page 36 r employment; (3) in or immediately connected ·with 

a hospital, sanitarium or public health laboratory; 
or that ( 4) it followed as an incidPnt of occupational diseasr 
as defined in the Act. 

From this r ecord it is clear that pneumonia is an ordinary 
disease of life to which the general public i exposed. It is 
equally clear that the disease producing Robinette's death 
did not follow as an incident of occupational disease, and 
that it was not contract d in the course of employment in a 
hospital, sanitarium, or public health laboratory. See Lawson 
V. Blue Diamond Coal Co ., 36 ore 105 (Asthma); Watkins v. 
Newport News Shipbuilding & Dry Dock Co., 32 ore 106 
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(Asthma); Barron v. Hampton Roads Sanitation Dist1·ict 
Commission, 41 OIC 1, 4 (Appeal denied) (Infectious Hepa­
titis); L ewis v. City of Richmond, Claim No. 616-226 
(Mumps); Bwndick v. L ewis Bros., 46 OIC 35 (Emphysema 
and Bronchitis); Robe1·tson v. Fairfax County School Board, 
48 OIC 206 (Bronchitis); Hass v. City of Waynesboro, 38 
OIC 8 (Infectious Jaundice). 

It is our conclusion that the evidence in this case fails to 
show that Robinette's death was the result of either accidental 
injury or occupational disea e within the purview of the 
Worlrmen's Compensation Act. For this r eason, we are com­
pelled to deny the application of the claimants and to dismiss 
the case from the docket, and it is, 

So order ed. 

* 

paO'e 37 r 
.. 

REVIEvV, before the Full Commission at Richmond, Vir­
ginia, fay 8, 1968. 

MILLER, Commissioner, rendered the opinion. 
The full Commission upon r eview adopts the :findings of 

fact and conclusions of law contained in the decision and 
award of April 3, 1968. 

Accordingly, the said decision and award of April 3, 1968 
appealed from are 

AFFIRMED. 

• • • 

A Copy-Teste : 

Howard G. Turner, Clerk. 
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