


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 7057 

VIRGINIA : 

In the Supr eme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on 
W ednesday the 16th day of October, 1968. 

HANSFORD B. ELLER, Plaintiff in error, 

against 

C. C. PEYTON, Superintendent of the 
· Virginia State P enjtentiary, Defendant in error. 

From the Circuit Court of Stafford County 
S. Bernard Coleman, Judge 

Upon the petition of Hansford B. Eller a writ of error is 
awarded him to a judgment r endered by the Circuit Court of 
Stafford County on the 13th day of March, 1968, in a certain 
proceeding then th er ein depending, wherein the said petiti
tioner was plaintiff and C. C. P eyton, Superintendent of the 
Virginia State P enitentiary, was defendant, no bond being 
required. 
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CERTIFICATE 

Upon my investigation, I hereby certify that I am of the 
opinion that Hansford B. Eller, Petitioner in Error in the 
captioned proceeding, is unable to pay or secure to be paid 
the cost of printing the record in this case. 

S. Bernard Coleman 
Judge of the Circuit Court of Stafford County 

Oct 29, 1968 

Rec'd 10-30-68 HET 

• • • • • 

AFFIDAVIT 

I, Hansford B. Eller, do hereby make oath that I am unable 
to pay or secure to be paid the cost of printing the record 
in the captioned proceeding. 

COMMONWEALTH OF VIRGINIA 
COUNTY OF POWHATAN Hansford B. Bller 

Subscribed and worn to before me this 6 day of N ovem
ber, 1968. 

My commission expires: August 6, 1972. 

Reed 11-12-68 

• • 

RECORD 

Wm. P. Jones 
Notary Public 

HET 
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* * 

ORDER 

It appearing to the Court that on October 10, 1967 the 
Supreme Court of Appeals of Virginia issued a writ of 
habeas cMpus returnable to this Court on January 8, 196 , 
and it appear ing further that this Court cannot hear this 
case on that date, it is orc1ered that Benjamin H. Wood
bridge, Jr., and Thomas F. ·williams, Jr., able and com
petent attorneys at law, whose addresses are Fredericks
burg, Virginia, are appointed to represent the petitioner; 
and it is further ordered that this matter be continued to a 
date convenient to said attorneys and the Office of the Attor
ney General. 

Let the Clerk of this Court certify a copy of this order to 
the petitioner, the r espond nt, and the Attorney Genera] of 
Virginia. 

Enter: 

S. Bernard Coleman Judge. 
Nov. 17, 1967 

page 19 ~ 

ANS-WER 

Now comes the r espondent, by counsel, and for answer to 
the petition says as follows: 

l. Respondent is now detaining the petitioner pursuant 
to a judgment of this court of February 16, 1967, wherein 
petitioner was sentenced to erve a term of ten year in the 
Penitentiary, having been convicted of armed robbery. (See 
Exhibit I-Copy of Prison Record.) 

2. Respondent denies each allegation set forth in the peti
tion which i not expressly admitted. 
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Wherefore, respondent prays that the petition be denied 
and dismissed. 

C. C. PEYTON, Superintendent of the 
Virginia State P enitentiary 

By : Edward J. vVhite 
Counsel 

Filed Clerk's Offic Dec 7 J967 Stafford ounty, \ a. By 
S. L. Alexander Clerk. 

page 31 ~ 

* * * 

ORDER 

This day came the P etitioner by Counsel and asked leave 
to file an Amended P etition and the Court being of the opin
ion that it is proper to do so her eby orders that P etitioner 
be allowed to file an amended petition and that the Respond
ent be permitted to file an Answer ther eto on or before th 
26th day of February, 1968. 

And, it appearing to the Court that th e Petitioner is in
carcerated in the State P enitentiary, State Farm, Virginia, 
lt is ORDERED that he be brought forthwith to the Freder 
icksburg City Jail to await hearing on hi Amended P eti
tion. 

And, it further appearing that Romeo Vance, State Con
vict Road Force Camp # 4, Baskerville, Virginia, has been 
summoned to appear as a witness, it i ordered that he be 
brought forthwith to the Fredericksburg City Jail to await 
the trial. 

• 

Enter : 

S. Bernard Coleman, Judge 
Date : F eb. 17, 196 
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* * * * 

AMENDED PETITION 

Pursuant to an order entered on the 17th day of February, 
1968, allowing petitioner to file an amended petition in this 
proceeding, your petitioner would r espectfully r epr esent unto 
the Court as follows : 

1. That on the 15th day of December, 1966, your petitioner 
was convicted in the Circuit Court of Stafford County, Vir
ginia, of r obbery, after having pled "Not Guilty" to said 
charge and after having waived trial by jury; and that on 
the 16th day of F ebruary, 1967, the said Court sentenced 
your petitioner to ten years in the State P enitentiary as a 
result of said conviction. 

2. That prior to said trial your petitioner advised his 
court-appointed attorney, Ralph M. Whitticar, III, that he 
wished to testify in his own behalf ; that, ho·wever, said 
Ralph M. Whitticar, III, at said trial, advised your peti
tioner not to testify, advising him that his testimony would 
not materially aid his defense ; and that your petitioner 
would represent unto the Court that, had he testified, he 

would have been able to materially aid his de
page 33 r fense; and that sajr1 Ralph M. \Vl1itticar, III, in 

thi respect, did not effectively r epresent your 
petitioner. 

3. That prior to said trial, and during the course of said 
trial, your petitioner requested said attorney to call one 
Romeo Vance to testify on behalf of your petitioner; that 
said Romeo Vance was then incarcerated in the Stafford 
County jail and was immediately available to so testify; and 
that, notwithstanding said r equest, said attorney did refuse 
to call said Romeo Vance to the witness stand on the grounds 
that this individual could make no statement which would aid 
your petitioner, even though said Romeo Vance was present 
during the entire time that your petitioner allegedly com
mitted the offense for which he was convicted and the testi
mony of said Romeo Vance would have completely exonerated 
your petitioner of any guilt; and that, in this r espect, said 
attorney did not effectively represent your petitioner. 

4. That subsequent to his conviction and sentencing de
fendant requested said attorney to perfect an appeal of 
this Court's Order of Conviction; that, thereafter, your 
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petitioner was advised that said attorney was of the opinion 
that there was no basis for an appeal, whereupon said attor
ney resigned as your petitioner's counsel; that, thereafter, 
Mr. James Ashby, Jr., an attorney, was appointed by the 
Court to perfect an appeal for your petitioner but that said 
James Ashby, Jr., did subsequently r esign as counsel for 
your petitioner on the grounds that he wa r elated to a ·wit
ness who testified again t your petitioner at said trial; and 
that no other coun el was appointed to r epr esent and 

advise your petitioner, which r esulted in your 
page 34 r petitioner r emaining ignorant of his rights and of 

the steps necessary to perfect his appeal, all of 
which caused your petitioner to fail to exercis his rights 
of appeal within the period required by law; that, ther efore, 
your petitioner would r epresent to the Court that he was 
denied effective counsel during the period within which he 
could take an appeal from the conviction of this Court. 

WHEREFORE, For the foregoing r easons, your peti
tioner prays that this Court declare the aforesaid judgment 
of the Circuit Court of Stafford County, Virginia, null and 
void and direct the respondent to forthwith r elease him f rom 
cu tody. 

Han ford B. Eller 

Filed 2-26-68 SBC 

• 

page 36 r 

• • • • 

This proceeding came on to be heard on F ebruary 26, 196 , 
upon a petition for a writ of habeas corpus and the answer 
of the respondent, the petitioner appearing in person and 
by Benjamin H. Woodbridge, Jr., and Thomas F. V\Tilliams, 
Jr., attorneys previously appointed by this Court to r epr e-
ent the petitioner, and the respondent appearing by Over

ton P. Pollard, Assistant Attorney General; 
Whereupon, counsel for the petitioner moved the Court to 

allow the :filing of an amended petition fo r a writ of habea 
corpus, and there being no objection on the part of the res
pondent, the Court grant d the :filing of the amended petition 
and thereupon heard the evidence and argument of coun el 
with r efer ence to said amended petition, and for the r easons 
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stated from the bench at the conclusion of the hearing, it 
appearing that the writ should not issue as prayed; now, 
therefore, it is 

Adjudged and order ed that the petition be, and hereby is, 
denied and dismissed, the writ discharged, and the petitioner 
remanded to the custody of the r espondent, to all of which 
action of this Court, the petitioner, by counsel, objects, ex
cepts, and notes an appeal. 

It is further ordered that Benjamin H. ·woodbridge, Jr., 
and Thomas F. Williams, Jr., discreet and competent attor
neys practicing before this Bar, be hereby appointed to 

r epresent the petitioner in applying to the Su
page 37 ( preme Court of Appeals of Virginia for a writ 

of error. 
It is further ordered that the Clerk of this Court certify 

copies of this order to the petitioner, the petitioner's attor
neys, the respondent, and the Attorney General of Virginia. 

Enter ed this 13 day of March, 1968. 

I ask for this : 
Overton P . Pollard 
Counsel for Respondent 

Seen and objected to: 

S. Bernard Coleman 
Judge 

Benjamin H. Woodbridge, Jr. 
Counsel for P etitioner 

Thomas F . Williams, Jr. 
Counsel for P etitioner 

* * 

page 38 ( 
* 

NOTI CE OF APPEAL AND ASSIGNMENTS 
OF ERROR 

The P etitioner, Hansford B. Eller, hereby appeals to the 
Supreme Court of Appeals of Virginia from the judgment of 
the Court enter ed on March 13, 1968, in the above styled 
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cause, and the Petitioner hereby gives notice of appeal to the 
Supreme Court of Appeals of Virginia from the said judg
ment enter ed on March 13, 1968. 

The accused assigns as error the following actions of the 
Court. 

1. That the Court erred in dismissing the Petition of 
Hansford B. Eller for a writ of Hab eas C M'[YUS . 

2. The Court erred in refusing to allow the Petitioner to 
state what his testimony would have been had he taken the 
witness stand and testified in the trial of case before the 
Circuit Court of Stafford County on December 15, 1966. 

Respectfully submitted. 

HANSFORD B. ELLER 

By Thomas F. Williams, Jr. 

Fil d Clerk's Office May 6 196 Stafford County, Va. By 
S. B. Coleman, Clerk 

• • • 

page 1 r 
oil oil oil * * 

TRANSCRIPT of the evidence and other incidents of the 
above when heard on February 26, 1968 before Ron. S. Ber
nard Coleman, Judge. 

APPEARANCES 

MR. BENJAMIN H. ·woODBRIDGE, JR., 918 Princess 
Anne Street, Frederick burg, Virginia, and 

MR. THOMAS F . WILLIAMS, JR., 321 \ i\Tilliams Street, 
Fredericksburg, Virginia, 
counsel for the petitioner 

MR. OVERTON P. POLLARD, Assistant Attorney General 
of the State of Virginia, counsel for the respondent 

• • • • • 

_j 
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page 3 ~ NOTE: Court convenes at 2 :20 o'clock P. M. 
After the swearing of the court reporter, the hear

ing is begun, viz : 

The Court : Gentlemen, are you ready 1 
Mr. Williams: Yes, sir. If Your Honor please, we wmve 

opening statements. 
The Court : Very well. 
Mr. Pollard : If Your Honor please, I have no opening 

statement. I would appreciate it if counsel for the petitioner 
.would clarify whether or not they are solely relying on the 
amended petition or whether both petitions will be covered 
here today. I n other words, is the evidence going to be con
fin ed to the amended petition 1 

Mr. "'Williams: Yes, sir. If Your Honor please, when we 
filed the am nded petition, we are r elyinO' solely on that. 
The petition filed by Mr. Eller will not be relied on. 

'rhe Court : Very well. 
Mr. ·williams : Your Honor, I would like to move for the 

exclusion of the witnesses. 
The Court: \Vho are the witnesses 1 

page 4 ~ Mr. Pollard: Mr. vVhitticar will be the only 
witness for the r espondent. 

Mr. \Villiams : V\T e have one witness, too. 
The Court : Very well. Take the witnesses out. 

NOTB: At this point the ·witnesses are excluded upon 
motion made by counsel for the petitioner. Thereupon the 
hearing continues, viz : 

Mr. \i\Tilliams : We will call the petitioner, Hansford Eller. 

HANSFORD BRISTOL ELLER, the petition er her ein, 
:first hei ng r1uly sworn , testifi ed as fo llows : 

DIREC':P EXAMINATION 

By Mr. Williams: 
Q. State your name, please. 
A. Hansford Bristol F:ller. 
Q. Are you currently serving a ten year sentence in the 

Virginia State P enitentiary for armed robbery' 
A. Yes, sir, I am. 

Q. You were convicted by the Circuit Court of 
page 5 ~ Stafford County, is that right1 
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Hansford Bristol Eller 

A. Yes, sir. 
Q. Who was your attorney for the proceeding 1 
A. Mr. Ralph M. Whitticar, III. 
Q. He was court appointed, is that right 1 
A. Yes, sir. 
Q. Did you discuss the case with Mr. Whitticar pnor to 

the trial date 1 
A. Several times I discussed it with him. 
Q. What did he tell you as far as your testifying in your 

own behalf in this proceedings in the Stafford Circuit Court1 
A. We discussed that part several tim s. And before the 

trial he had told me to think about it, before the morning 
of the trial, as to whether I wanted to testify on my own be
half or not. So that morning during the trial I told him that 
I had decided that it would be best that I would testify on 
my own behalf. 

So after my brother had testified, Mr. Whitticar advised 
me, he said, I think it's best that you don't testify, because 
there is nothing, I feel, that you could say that would help 
you any more than what has already been said. So I was 
nervous and didn't really understand it all anyway, so I 

told him I would leave it up to him. Because I 
page 6 r didn't know what to really do. That I would 

leave it up to him. 
Q. Had you taken the stand and testified, what would 

your testimony have been 1 

Mr. Pollard: I object to that, Your Honor. 
The Court : Objection sustained. 
Mr. Williams: If Your Honor please, I don't think I can 

rely on the failure to call a witness without stating the 
materiality of the te timony. 

The Court: You may, because the Supreme Court of 
Appeals has held that the trial tactics are entirely in the 
hands of the lavvyer. I am not going to retry this case. 

Mr. Williams: I respectfully except to ·Your Honor's rul
mg. 

Q. Mr. Eller, were there any other ·witnes es that vou 
advised Mr. Whitticar that you '~'anted called in your behaJH 

A. Yes, there was-

Mr. Pollard: Just a moment before you answer. The ques-
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tion was were ther e any other witnes es . I don't r emember 
th er being any witnesses that he said he wanted, other 

than testifying in his own behalf. 
page 7 ~ Mr. "'Williams: I'm sorry. I will r ephrase the 

question . 

Q. Were ther e any witnesses that you told Mr. Whitticar 
that you wanted called in your behalH 

A. Yes, ther e was. My cousin, Romeo Vance. I had asked 
Mr. vVhitticar about having Romeo Vance and my brother , 
J ames Edward E ller, summonsed to t estify on my behalf. 
So he said okay with my brother, but by my cousin not being 
as close to me as my broth r was, he f elt as though he 
shouldn't put hisself in a place to incriminate his own elf 
becaus he hadn't been tried yet. 

So I had discussed it with my cousin several time and he 
said he would . And 1 told Mr. \Vhitticar that my cousin 
would testify and he could talk to him about it, but he never 
did. 

Q. Your brother did testify, didn't he ~ 
A. Yes, he did. 
Q. Do you feel that Vance would have made a better wit

ness for any reason ~ 
A . Yes . For one reason my brother has a speech defect 

and he can 't be under stood clearly . And I feel that my 
cou in could express his opinion more clearly . 

Q. Was Mr. vVhitticar ever approached by Vance, to your 
knowledge, and advised by Vance that Vance would t estify 
in your behalf even though he hadn't been tried 

yet ~ 

page 8 ~ A. Yes, he ha . Mr. vVhitticar came down to 
talk to me one mornino-, and he talked to my 

brother. And Romeo Vance went up to the bars and told 
him that he would testify in my behalf if he was summonsed. 
But Mr. \iVhitticar didn't pay him no attention and ignored 
him . So my cousin just walked away. 

Q. After your conviction did you advise anyone connected 
with the court that you wished to appeal ~ 

A. Y s, sir, I did . I advised Mr. \Vhitticar of it. But I 
nev r did o-e t no r esponse from him. 

Q. What happened~ 
A. \¥ell, after the trial I was taken back downstairs. And 

I was down there a f ew moments and I had decided, was 
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thinking of an appeal. So I asked one of the deputies to 
come back upstairs and get my lawyer, that I wanted to dis
cuss about an appeal with him. So the deputy said he would 
be down after while, but he never did come down. 

Q. Was someone appointed by the court to r epresent you 
in the appeal? 

A. Yes, sir. There was a Mr. James Ashby, Jr. was ap
pointed later on. But I had never talked with him anyway 
about it. 

Q. He never perfected the appeal, is that right~ 
A. That's right. 

page 9 ~ Q. Did you hear from the court at all r egarding 
your appeaU 

A. Yes, I did at one time. I can't r emember the date. I 
had written a letter to the Court advising them that I was 
:filing a petition for Writ of Hab eas Corpus. And later on 
I received a letter from the Court asking me which one I rely 
on, the Writ or the appeal. And in the meantime I had re
ceived a letter from fr . Ashby. And I wrote a letter back 
to the Court, or Mr. Ashby, I can't remember which one. 

Q. Did you know what a Writ of Habeas Corpus was 1 
A. Not at the time I didn't. No. 
Q. Did you know that an appeal, :filing an appeal and 

:filing a petition for Write of Hab eas Corptts wore different 
things 1 

A. Not exactly I didn't. I never had the expression that if 
you had an appeal in court you could still go ahead and :file 
a petition, too. That was the under standing I had. So I 
didn't know one way or another. 

Q. Did you think that you were appealing your case, the 
decision 1 

A. Yes. I was under the expression that it was meant 
for an appeal. 

Mr. \i\Tilliams: Answer Mr. Pollard's questions. 

page 10 ~ CRO, BXAMINATION 

By Mr. Pollard: 
Q. Mr. Eller, had you been convicted of a felony before 

this? 
A. No, sir , I haven't. 
Q. You have not. How far had you been in chool? 
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A. I finished the eighth grade. 
Q. I assume you can read and write~ 
A. Yes, sir. 
Q. I believe ther e was a period of about two months be

tween the time that you were tried and the time you were 
sentenced, or possibly not two months, maybe it was six 
weeks, is that correct ? 

A. Yes. Approximately. 
Q. You were tried in December and sentenced in February, 

is that righU 
A. Yes, sir. 
Q. During that time did you ever express a desire to any

one that you wanted to appeal your case~ 
A. No. Because I hadn't never been given any time. We 

were waiting on a presentence report. 
Q. So you were only concerned with the amount of time 

you got, is that correct~ 
A. I don't quite understand. 

page 11 r Q. You say that you hadn't- You had been 
found guilty, had you noU 

A. Yes, sir. 
Q. The Court said you were guilty. 
A. Yes. 
Q. All right. Now, you said you were not interested in an 

appeal becau e you hadn't been given any time. 
A. I had r eally never done nothing of an appeal. I had 

discussed it with differ ent people, but I was on a presentence 
report and I didn't f eel there was much use in asking for an 
appeal before I had ever been given any time. 

Q. You say you discussed it with different people. ·who 
had you discussed it with ~ 

A. Mr. vV"hitticar and other inmates. 
Q. I am talking about the time before you were entenced. I 

assume you were in jail after you were found guilty, and 
then while you were waiting on the presentence report be
fore you were brought back into the court-

A. Yes. 
Q. -did you di cu s it ''"i th anyone during that timeT 
A. Yes, I did. 

Q. Who did you discuss it with during that 
page 12 r time ~ 

A. Well, Mr. Whitticar came down there once 
or twice after that, and I had asked him about an appeal, 
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and he was the one that-he told me that I hadn't never been 
sentenced, that it would be useless to think about an appeal 
yet. 

Q. All right. Then when did you ask him to appeal, or when 
did you ask him if it would be advisable to appeal ? I think 
you testified that you asked him to appeal. 

A. This was af ter- I had discussed an appeal before I 
had been given any time. Then after that I had written him 
letters and tried to get in touch with him of an appeal. I 
had been brought to Stafford County on F ebruary 28th. 
Mr. Whitticar wa her e, and they were having court, and 
he said he would discuss, discuss it with me after court. 
But after court was over he was gone. I never seen him 
no more. 

Q. You did not discuss it with him after you wer e sen
tenced. 

A. No. 
Q. All right. Let me go back a minute. You say as to 

whether or not you should testify or you should have testi
fied was discussed with Mr. Whitticar, and it was your de
cision to leave that up to him, is that right ~ "Whether or 

not you would testify at your trial. 
page 13 r A. Yes. I had told him. 

Q. You wer e actually concerned as to whether 
or not your testimony would be the same as that of Romeo 
Vance, weren't you ~ 

A. Sir~ I didn't quite under stand you. 
Q. I think you wer e concerned that your testimony might 

be differ ent from that of Romeo Vance. 
A. Yes. I don't believe it would have been any diffe r ent. 
Q. But you weren't ure what Romeo Vance was going to 

say, w r e you ~ 

A. ot exactly sure. 
Q. That's the rea on he didn't testify, isn't it ~ 
A. No, it isn't. 
Q. You don't think that is the r eason Mr. Whitticar didn't 

call him ~ 
A. The only r eason he gave me why he wouldn't have him 

summonsed is because he felt that Mr. Vance didn't want to 
incriminat~ himself because he hadn't been tried yet. 

Q. H e d1d not tell you that he was a little bit afraid of 
what Vance might say1 

A. No, he didn't. 
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Q. And you did not tell Mr. v\Thitticar that ~ 
. A. No, sir. 

page 14 r Q. That you wer e a little bit afraid of what 
he might say~ 

A. o, I didn't. 
Q. You ay the r eason you wanted Vance to testify was 

that he could express an opinion better than your brother ~ 
A. Ye . Yes, sir. I believe so. 
Q. 1N as this the only r eason that you wanted him to 

testify ~ 
A. It' not the only reason I wanted him to te tify. It's 

just I felt i t would help me. H e would tell the truth about 
it and he could-That 's abou t th e only thin o- I could r eally 
think of. 

Q. You were not o sure at the time whether he was going 
to say what you wanted him to ay, were you ~ 

A. I don't lmow about saying what I wanted him to say, 
but he was going to tell the truth. I mean-

Q. All ri o-ht. And you decided not to testify your elf, is 
that correct ~ 

A. By being advised by my attorney and by not knowing 
anything about court. 

Q. You did not know anything about court, and your attor
ney advised you not to testify, so you decided that would be 
the best thing for you to do, i that right ~ 

A. With the per suasion I told him I would leave it up to 
him. 

page 15 r Q. Did you tell him you wanted to testify1 

Mr. Woodbridge : I think Mr. Eller should be allowed to 
testify wi thout being interrupted by Mr. Pollard. 

Mr. Pollard : H e seems to be continually evading the ques
tion. 

Q. Did you want to testify~ 
A. Yes, I did. 
Q. Did you tell Mr. vVhitticar you wanted to testify~ 
A. I told him that I wanted to testify on my own behalf. 

H e said, w ll, I don't think it would be wise to do it. 
Q. All r ight. Then did you tell him that you thought it 

would be wise~ 
A. Yes, I did. 
Q. H e aid he still didn't think it would be wise. Do you 
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remember the Court asking you if you understood you could 
testify if you wanted to testify, but that you didn't .have to 
testify T 

A. Yes, sir, I r emember it. 
Q. Did you ever tell the Court that you wanted to testify~ 
A. J o, I didn't. 

Q. You never actually told Mr. Whitticar, did 
page 16 r you, after he advised you that it would be better 

not to testify? 
A. Yes, I did. 
Q. You still told him you wanted to testify. 
A. Yes. 
Q. All right. Now, after the trial, when you got the letter 

from the Court, from Judge Coleman, asking you whether or 
not you were going to proceed on Hab eas CoTpus or whether 
or not you wanted to appeal, you said you did not write to 
the Court, is that correct? 

A. I wrote to the Court, or the Clerk of the Court, or Mr. 
James Ashby one. I don't remember which one I had written 
to. 

Q. What did you tell them ? 
A. At the same time I had r eceived a letter from the Court 

I received one from Mr. Ashby. And I had written them a 
letter back, one or the other of them, and told them I didn't 
quite understand it, which one I should be in. I asked 
Mr. Ashby's advice on which to do . Because I felt that a 
Writ was the same thing as an appeal. 

Q. You thought the ·w rit of Hab ea Co1pus wa the same 
thing as an appeal. 

A. At the time. 
Q. You r eally don't know the differ ence, do you~ 
A. No, sir. 

Q. You r eally didn't know what you wanted to 
page 17 r to do, did you ~ 

A. I didn't know what I wanted to do, which 
one to rely on, because I thought they were both the same. 

Q. What did you want to do? 
A. I wanted a new trial. I wanted to appeal my case, and 

I wanted to testify on m own behalf and have the witness 
that I wanted. 

Q. But you never wrote to the Court after that, or at 
least you don't know whether you wrote to the Court or not. 

A. I don't remember. 
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Q. Did you keep copies of your letters that you sent' 
A. Yes, I did. 
Q. Do you have a copy of the letter that you sent to any-

body? 
A. Not here with me. 
Q. ·where do you have it. ? 
A. Out in the deputy's car, I think If they left them out 

there. 
Q. Have you told your attorneys about copies of letters 

that you sent ~ Have you told Mr. Woodbridge and Mr. Wil
liams ? 

A. I believe so. 
Q. You believe so. 

page 18 ~ A. Yes. 
Q. You talked to them today, didn't you 7 

A. Yes. 
Q. You are not sure whether or not you told them about 

that ~ 
A. I'm sure I told them. I showed them letters. 
Q. Do you know what an appeal is 1 
A. Not exactly. No. 
Q. V\T ell then why would you tell somebody that you wanted 

to do something that you don't even know what it is 1 
A. I didn't-I don't know exactly, but I was under the ex-

pression that an appeal is to, to have a new trial. 
Q. This is your under tanding. 
A. Yes. 
Q. Did you get this information from people in the peni

tentiary. 
A. Yes. 
Q. Did you prepare the petition that was filed in this 

court originally, the Habeas Corpus petition 1 
A. With some help. 
Q. You r ead it, I assume ~ 
A. Yes. 

Q. And you swore to everything contained m 
page 19 ~ it-

A. Yes. 
Q. -as being correct 1 
A. (Nodding head indicating yes) 
Q. All right. You said that Mr. Whitticar was ineffective 

and inadequate, or something to that effect, and you testified 
today that you ·wanted Mr. Vance as a witness. Was there 



18 Supreme Court of Appeals of Virginia 

H ansf o1·d B 'ristol Eller 

any other reason that you feel Mr. Whitticar was not effec
tive as your attorney 1 

A. W ell, I wanted a trial by jury and by listening to him 
I decided to take a judge's decision. 

Q. You decided to take his advice. 
A. Yes. 
Q. Because Mr. Whitticar is an attorney. 
A. Yes. 
Q. You signed the taternent that you desir d to be tried 

by the judge, did you not 1 
A. Yes. 
Q. All right. I s th r e anything else 1 
A. I, when I tried to get him to have my cousm, Romeo 

Vance, summonsed to court, he was against it. 
Q. I don't mean that. Yon have already testified to that. 

Is there anything else~ 
A. Jot as I r ecall right at the moment. 
Q. Did you ever complain to him in any way, to Mr. Whitti

car, about the way he r epresent d you 1 
page 20 ( A. Sev ral-conple times. 

Q. You did complain to hirn 1 
A. Yes, I did. 
Q. In writing 1 
A. No, not in writing. In discussions. 
Q. ·wher e and when l.id you complain to him 1 
A. In the sheriff's office when we wer e l1aving discussions 

about the matter. 
Q. Before trial. 
A. Yes. 
Q. In the sheriff's office before trial. Do you know when ~ 
A. I don't remember th exact dates . H e carne down several 

times. 
Q. ·wbat was the nature of your complaint, or what did 

you complain about~ 
A. Differ ent thina-s. Like when I asked him to have my 

cousin summon ed an l he just kept saying, advised me it 
wouldn't be wise. And he kept talkina- of the jury trial. 
I told him I wanted a trial by jury. H e said, no, said you're 
going to get off lighter for one thing, and another he said 
your cousin and brother ar e not having no jury, said I think 
it's best that you don't have any. 

Q. Is this all you complained about ~ 
A. As I recall at the moment. 
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page 21 ~ Q. Did you give him any information that 
would be helpful in your defense 1 

A. Yes, I did. 
Q. vVhat was that 1 
A. I told him different things about the ca e, about what 

had happened and everything. 
Q. vVell, what would have been helpful to you. 
A. vVhat would have been helpful to me if he would have 

bruno- it up in court that I had eli cussed with him 1 
Q. Y e . \VI1at did yon tell him that would he helpful to 

you~ 
A. There were several thincrs . Like I told him what part 

that I had in the crime, and ·what I did , and what I didn't do . 
Q. Did yon tell him anything f' l e ~ 
A . No. 

Mr. Pollard: All ri ght. l hf'Jieye I have nothing furth er, 
Your Honor. 

Bv th e Court : 
·Q. Mr. E ller, how old are you 1 
A. rr'wenty-three. 
Q. So yoli. were twenty-two when you wer e tried, is that 

correct ~ 

page 22 ~ A. Yes, sir. 
Q. Now, do ~ron rc'call ·wh en you wer a ked by 

the Clerk how yon pled to th indictment charging you with 
armed robbery. Do von remember that ~ 

A. Ye , sir.· · 
Q. Do yon r emember ju t befor e then when I proceeded 

to tell yon your cons tituti onal ri ghts in thi matted Do 
von r emember thaU 
. A. Y s. 

Q. Do you r ememb0r nw telling you this : \Vhen this indict
ment is r ead to ~'on, yon J1av the right to plead not guilty 
to th e charge, and in tl1at event yon will be tri d by a jury ; 
the jury will detcrminf' your gnilt or yonr innocence of th e 
charge, and if fonncl guilty, fix your punishm nt, un1 on 
yonr motion, with the con f'nt of the Commonwealth's Attor
ney and the Court, yon waive a jnry. Do you remember me 
t lling you that1 

A. Ye . 
Q. Now, later on do you rememher me telling you this: As 
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to the trial of the case: You have the right to have witnesses 
summonsed to appear here to testify in your behalf, and if 
the names of those witnesses are given to the Clerk of this 
court, they will be subpoenaed and compelled to appear. Do 
you remember that? 

A. Yes. 
page 23 ~ A. As a matter of fact, you signed a certificate 

that you were advised of those, didn't you? 
A. I don't remember. 
Q. You don't r emember signing a certificate to that effect? 
A. No, I don't. 
Q. Look at that and tell me if that is your signature 1 
A. Yes, that's my signature. 
Q. You signed it, didn't you ? 
A. Yes. 
Q. I will r ead this to you : First, I have been advised both 

by my counsel and by th judge in open court of my rights 
to a trial by jury ; that I may plead guilty or not guilty to 
the charge and that in event I pleacl gu ilty, the court will 
try and determine the case in the absence of a jury. If I 
plead not guilty, I will be tried by a jury unless a jury is 
waived by me with the con ent of the Commonwealth's Attor
ney and the Court; that I may plead insanity and have been 
afforded an opportunity to enter such a plea. 

I have also been advised that I have the right to testify 
in my own defense or to r emain silent and that if I testify, 
I may be cross examined a any other witness. If I r emain 

silent and decline to testify, my failure to testify 
page 24 ~ cannot be u eel or con ider ed against me in any 

manner in the determination of this ca e ; that I 
have the right to have witnesses summon eel to testify in 
my defense. 

You signed that, didn't you ? 
A. Yes, I did. 
Q. Well then, ·when you went to trial you knew first that 

you had a right to trial by a jury, and that you could only 
waive it with the consent of the Commonwealth's Attorney 
and the Court, didn't you. 

A. Yes, sir. I lmew it. 
Q. And you also lm w that all you had to do was to tell 

the Clerk of the Court the names of these witnesses and they 
would be subpoenaed here, didn't you. 
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A. At the time I didn't realize it. That I had to get in 
touch with the Clerk of the Court. 

Q. You didn't tell the Court, did you ~ 
A. No. I was being advised by Mr. ·whitticar to tell me 

what I should do and shouldn't do. 
Q. You and the Court were talking, not Mr. Whitticar 

and the Court. You didn't advise me about wanting any 
witnesses, did you ~ 

A. No, I didn't. 
Q. After this conviction which took place on F ebruary 16, 

1967, and you had correspondence with Mr. Whit
page 25 r ticar, on March 20, 1967, you forwarded to me a 

petition, did you not~ 
A. Yes. 
Q. Did you write that petition 1 
A. Yes, I did. 
Q. You wrote it yourself. 
A. I copied it. Off of another record. 
Q. \X,T ell now, you said jnst a while ago you don't know the 

difference between an appeal and a habeas co1p~ts . 
A. That's right. I didn't. 
Q. ·well now, this is what you said: I am in r eceipt of your 

order elated March 15, 1967, of which I sincer ely thank you 
for. Prior to r eceiving said order I acted on my own and 
filed a petition for a Writ of H abeas Corp~ts-now listen
ad subjiciendttm in the Supreme Court of Appeals. And 
you did not know the difference between habeas corptts and 
appeal. 

A. No, I didn't. 
Q. Kindly inform my new court appointed attorney of my 

foregoing stated actions. 'Whereas, I want said attorney to 
pursue, prosecute, and to defend said petition. In the mean
time, I, too, shall inform said attorney of my desire. 

Thanking you in advance for all of your kind 
page 26 r consideration on my behalf. I r emain , most r e-

spectfully your s, Hansford B. Eller. 
You signed that, didn't you ~ . 
A. Yes. 
Q. That was on March 20th. You got a letter f rom me 

elated March 24th, didn't you ~ 
A. I don't remember the elate exactly. 
Q. Let me read this copy to you and see if this is a copy 

of the one you got. March 24, 1967. Mr. Hansford B. Eller, 
89.260, 500 Spring Street, Richmond, Virginia. Dear Sir : 
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Referring to your communication of March 20th, I do not 
understand just what procedure you desire to take r egarding 
your conviction. I had, her etofore, understood that you 
wished to appeal the judgment in your case and I appointed 
Mr. Ralph M. vVhitticar, III, to assist in perfecting your 
appeal. H e later a lvised that from communication received 
from you it would not be proper for him to r present you on 
the appeal, and he wa r elieved as your counsel and 
{r. James Ashby, J r. was appointed, Mr. A hby has now 

requested to be relieved as your counsel. 
Your conmmnication of March 20th state that you have 

filed a petition in th Supreme Court of Appeals of Virginia 
seeking a Writ of Hab eas Corpus, and r equesting that your 
counsel be directed to r epresent you in this proc dure. As 

lono- as the petition is filed in the Supreme Court 
page 27 ~ of Appeal and is p nding ther e this court does 

not hav the juri diction to appoint counsel in 
that proceedino-. 

Will you plea e advise me immediately whether you de ire 
to appeal the order of conviction or whether yon expect to 
rely on th e petition of JJabea. Co1·p'l.tS . 
· Yours very truly. 

And you never did r eply to that, clid you. 
A. I wrote a letter to the Clerk of th e Court or Mr. Ash-

by, Jr. I don't r emember which one I written to. 
Q. You never wrote one to the Court. though, did you. 
A. To the Clerk of the Court. 
Q. You addre eel the one just before this to th Judge of 

the Court. Why would you send one to the Clerk of the Court 
the next time~ 

A. I don't lmow. I don't lmow the r eason if I did. 
Q. The one on March 20th was directed to Judge S. Ber

nard Coleman, Circuit Court of Stafford County, and I re
plied to it on the 24th. As a matter of fact, you never r eplied 
to this letter, did you. 

A. Yes, I did. 
Q. Who did you write it to, Mr. Eller ~ 
A. I said th e Clerk of the Court or- I wrote it to the 

Clerk of the Court from outhampton Farm. 

page 2 r The Court: vVe'll see whether you did or not. 
vVe'll find out. That's all. 

Mr. Woodbrido-e : Your Honor, since the Court ha asked 
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questions r elating to the document Mr. E ller signed at date 
of trial, I would like to ask-

The Court: No more 1vill he ask ct him on that because that 
has been gone over. 

Mr. Woodbridge : Your Honor, the questions r elating to 
the advice the Court o-aye him, T want to establi h the date 
that was given. 

The Court : The date what was given~ 
Mr. Woodbridge : The Court has asked Mr. Eller questions 

about the advice the Court gave him, the instructions the 
Court gave him regarding his constitutional right : the 
right to ummons 1vitnesses, the right to-

The Court : Apparently it was done on the date l1e was 
arraign d in this court. 

Mr. ·woodbridge : And also the date he was tried~ 
The Court: I don't know whether it was the date he was 

tried or not. 
pao-e 29 ~ Mr. Pollard: If Your Honor plea e, I was plan

ning to make this motion, anyway ; I will make it 
now. I move that we make the criminal file, or copies thereof, 
a part of the proceedings her e as well as the transcripts. 

The Court : Very well. It will be incorporated. It is so 
ordered. All right . 

Mr. Woodbridge: That is all, Your Honor. 

\iVitness stood aside. 

Mr. Woodbridge : Call Romeo Vance. 
The Court: He is not goino- to testify to anythino- that 

happened during the commission of this alleged crime. 
Mr. \Voodbridge : Your Honor, in the case of Yates v. 

P eyton this very question came up, and the Supreme Court 
of Appeals said-

The Court : Mr. Woodbridge, I am not o-oing to r try this 
ca e. Now the ques tion here is whether Mr. \Vhitticar was 
careless or negligent in not r epresenting thj s man. That is 
the issue . 

Mr. vVoodbridge : Your Honor, if I can quote 
page 30 ~ f rom the case, the language of the case, one sen

tence-
The Court: I am familia r with the case that you are 

tallcing about. 
1r . ViToodbridge : The Court clearly say : Petitioner also 
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alleges that his attorney should have called Losie Browning, 
who was present in the courtroom, as a witness in his behalf. 
Blandford, the attorney representing the petitioner, Yates, 
had conferred with Browning and was of the opinion that 
it was in the best interest of the petitioner not to elicit his 
testimony. There was no showing of what his testimony 
would have been at the time of the trial. Now in other words, 
there was no showing in the Hab eas CMpus proceeding what 
the lmcalled witness ' testimony would have been. 

The Court: Suppo e I let this man get up h r e and he goes 
around all over the place and comes up with orne great long 
alibi or omething of the sort; then we are in the position, I 
assume, that either Mr. \i\Thitticar is telling the truth or he 
is telling the truth; then we have to try th case over again. 

Mr. Woodbridge : Your Honor, my only point is this, if 
the Court of Appeals has indicated that what 

page 31 ( the uncalled witness' testimony would have been 
is r elevant in the Hab eas Corp1,£S proc eding, then 

our failure to elicit or to ask what the uncalled witness would 
have testified to at the trial would be negligence on our part. 

The Court: What about it, Mr. Pollard 1 
Mr. Pollard: If Your Honor please, I am not as familiar 

with this case as I should be ; I don't think that case states 
that you should go into what the witness would have testified 
to. 

The Court: I never heard of it befor e. 
Mr. Pollard: The language "there was no howino- as to 

what he would have te tjfied to" infer s that maybe it would 
have been better. I think the que tion here is whether or 
not this witnes talked with Mr. \Vhitticar after assuming 
that Mr. vVhitticar knew about the witne . Jow, of course, 
I think counsel could a k this witness if he conferred with 
Mr. vVbitticar. 

The Court: H e can ask him that. 
Mr. Pollard: But not actually what happened at the time 

of the offense, this type thing. 
Mr. Woodbridge : For th e record then I am not to be per

mitted to ask this witness what he would have testified to 
had he testified in the original trial of this case 1 

page 32 ( The Court : That is correct. 
Mr. vVoodbridge : I r espectfully note an excep

tion to the Court's ruling. 
The Court: All right. You know, one of our great difficul

ties in the criminal law now is that we never get through 
trying a man. Never. 
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'Mr. "\Voodbridge : I know, Your Honor, Our, Mr. Williams' 
and my duty here is to effectively as possible represent Mr. 
Eller in his petition. 

The Court: Your next witness. 

ROMEO VANCE, upon being called by counsel for the 
petitioner , first being duly sworn, testified as follows: 

DIRECT EXAMI JATION 

By Mr. vVoodbridge: 
Q. State your name. 
A. Romeo Vance. 
Q. What r elationship do you bear to the petitioner¥ 
A. Second cousin. 
Q. vVithout stating what your involvement was, did you at 

the time Mr. Eller was tried have lmowledge con
page 33 r cerning the alleged offense he committed ? He 

being Mr. Eller . 
A. I did. 
Q. Were you aware of who was r epresenting Mr. Eller? 
A. Y s, sir. 
Q. Do you lmow the gentleman's name ? 
A. It was Ralph \ iVhitticar, III. 
Q. vVhere were you say for the thirty days pnor to Mr. 

Eller's trial in the Circuit Court of Stafford ? 
A. Stafford County jail. 
Q. That would be the jail downstairs? 
A. Yes, sir. 
Q. Dnring that time did you have an opportunity to see 

Mr. Whitticar in Mr. E ller's presence? 
A. Y e , sir. \?\Then he would come downstairs to see Mr. 

Eller . 
Q. Did you ever have any conver sations with Mr. Whitti

car r egarding M:r. Eller's case or Mr. Eller's trial, or your 
testifying ? 

A. On my part ; yes. 
Q. vVhat was said by you ? 
A. H e was talking to Mr. Eller, and I walked up to the 

bar s, and Mr . Eller had said something, asked me once about 
once would I testify, go on the stand for him. I told-I said, 

made the r emark that if he needed me I would 
pag·e 34 r be willing to testify for him. He-
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Q. Wait a minute. \Vas this remark made in 
Mr. ·whitticar's presence~ 

A. Yes, sir. 
Q. Was it directed to Mr. \Vbitticar ~ 
A. Yes, sir. 
Q. Wl1en wa that r mark mad . Can you approximate 

the date~ 
A. I may be wrong, but I think it was th clay prior to 

!I:r. Eller's trial. It was ither the dav of tb trial or tl1 e day 
prior to it. I'm not sure which. · 

Q. Go ahead. You say what ·was Mr. vVbitticar's response ~ 
A. H e looked in my direction. Either h didn't hear me 

or chose to ignore me. So I just walked away. 
Q. How far away from him ·wer e yon when you made this 

tatement . 
A. I was tanding at the hars. I would say within five 

fee t of him or le s. 
Q. Had you been tried for any offen e relating to
A. Jo, sir. 
Q. - this charge
A. No, sir. 

Q. -at that time~ 
page 35 ~ A. No, sir . 

Q. \Verc yon tried S1Il)secpient to 'Mr. ~ll er's 
trial ~ 

A. A week after. 
Q. Notwithstanding that fact, are you tating now you 

would have appear ed a .. witness fo r Mr. Eller had you been 
requested ~ 

. Yes, sir. 
Q. ll right. Now-

The Court: I am going to let you go ahead anct ask him 
just what he would have testified to . 

Mr. vVoodbrictge : All right, sir. I will a-o on and clevelop 
this then. 

The Court: Go on and develop it now. Get to it. Get to it. 
Ask him what he would have testifi ed to . 

Q. Did Mr. \Vhitticar ever ask you at any time prior to 
Mr. E ller's trial if you would testify~ 

A. ro, sir . 
Q. Did Mr. vVhitticar ver ask you what you lm w about· 
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Mr. E ller's involvement in the alleged offense, or what Mr. 
E ller's activities ·were during the course of the alleged 
off nse ~ 

A . No. 
pao-e 36 ~ Q. Did Mr. Eller a k you to testify in his lie-

half. 
A. H a ked me if I would. I told him yes, that if it would 

help him I would be glacl to . 
Q. Dicl you eYer eli cus tlw ques tion of te tifying with 

vour attornev ~ 
· A. No, sir.· It wa only on my behalf \Vas all. 

Q. \Vho was your attorney ~ 
A. Mr. Coleman. Stokeley Coleman, I believe they call him. 
Q. Did Mr. Coleman enr giv you any advice abont the 

propriety of ~vour te tifying in Mr. E ll er's trial ~ 
A. No, sir. 

Mr. ViToodbridge : ll right. Your Honor , T can a k him
The Court: Go ahead and ask him. I will let yon put it 

m. 

Q. Mr. Vance, if you had t tined in Mr. E ller's trial, what 
would you have testifi d to As briefly as possible state 
what your testimonv ·would have been with respect to th 
events that took place ay the afternoon of the alleged 
offense through the commission of the offense and directly 
aft rwards. 

A. ·w ell, I wa worlcing as a mechanic in Rich
pao-e 37 ~ monel. Mr. Eller pulled in, wanted me to do somc 

work on hi s car. And in the meantime, while l'm 
working on the car, my wife-to start with my wi fe and I 
wer e eparated. She was in vVa hino-ton and I wa in Rich 
mond. H e said his wife had a letter from my wi fe wanting me 
to come to \Vashington. Sail if I wanted to go he would driv 
me up. So, we started to cleaning the car up-

Q. v\Tho is we~ 
A. Mr. E ller and his brother, James. vV e started leaning

and myself. \Ve started cleaning the car and h went to get 
orne cokes or something, went insicle the building. And while 

I wa weeping the in ide of the car I found thi homemade 
pistol. And I gave it to Jame . And a few minntes later he 
gave it back to me, and stuck it in my pocket. 

Q. t this time did Mr. Eller know that you had fonnd tl1 e 
pistol ~ 
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A. No, sir. \Ve didn't know whether he would want us to 
throw the gun away or what he would want u to do with it 
so we kept it to ourselves. 

Q. All right. Go on. 
A. W e started drinkinrr about 3 :00 o'clock I guess, and the 

time we got ready to leave Richmond I wa pretty well drunk. 
On the way up we stopped in to gas, stopped 

page 38 ~ somewhere to o-et something to eat and something 
else to drink And he said omethino- about the 

car was smoking or something and pulled in som gas station. 
Q. You keep r eferrino- to "he". Identify hi111 by name. 
A. Mr. E ller. 
Q. The petitioner, Han ford Eller ~ 
A. Hansford Eller . Pulled into some ga.' station to get 

something, Motor Medic, STP, something in that or der to 
put in the motor. Bill and I walked inside. 

Q. \Nho is Bill ~ 
A. James. I'm sorry. I lmow him as Bill. James and I 

walked in ide. 
Q. Was that Mr. Eller's brother you are referring to ~ 
A. Mr. Eller 's brother. Vi,Te walked in id the station, 

bouo-ht the STP and brought it back to the car. Hansford 
Eller was putting the STP in the car. \Vhen James Eller, 
Hansford's brother, and I walked back inside. \~T e got to the 
door of the station-

Q. \Vhat was your purpose in goinrr back the econd time ~ 
A. \~T e were going to get a coke. But in the mean- James 

Eller just kind of nudged me with his arm, and I gues I 
knew what he meant. I handed him the gun and 

pao-e 39 r walked inside. I vvas standing at th e end of the 
desk And James pulled-\Vhen I looked around 

Jame had the gun on the boy. Said this is a stickup. 
I stepped around behind the de k, got the money. And the 
boy aimed to run out the front door, when I hit him . We took 
him in the back room, come out to the car and told Hansford 
let's get out of here. 

Q. At this time did Han ford have any lmowled rre of what 
you and J ames, Hansford' brother, had intendt> d to flo~ 

A. No, sir. 

Mr. Pollard : If Your Honor please, I woul1 lik for the 
record to be clear as to whether or not this information was 
conveyed to Mr. 'i\Thitticar, I mean rath t>r than getting off 



Hansford B. Eller v. C. C. P eyton, Supt., etc. 29 

Romeo Vance 

into what went on without that qualification. In other words, 
I would have an objection to going any further unless it 
was conveyed to Mr. \Vhitticar. 

The Court : Well, we will get to that. 

A. Do you want me to continue 1 
Q. Yes, sir. 
A. He pulled out into the street, or Route 1, I think it is, 

and headed north. And then five or ten miles, probably ten 
miles up north of her e a state trooper pulled in 

page 40 r behind the car. And James Eller , Hansford's 
brother , said ther e's a state trooper behind us. 

Get off the road. 
Q. Up to this point had any information been communi

cated to Hansford Eller r egarding the commission of this 
crime~ 

A. At about that time I pulled the money out of my pocket 
and Hansford said, where did you get that ~ Excited. It 
was expressed a little different than that. I'd rather not 
r epeat it. I said we picked jt up at this gas station. And I 
started counting the money out. V\Then he turned off on this 
side road I handed part of the money to James Eller and 
part of it to Han ford . I think Hansford stuck the money 
in his shirt pocket. 

vVe were following this side road that we thought was 
coming out to another road. It come back out to Route 1. We 
turned left and it brought us back to Stafford. He pull t: 
into the gas station to get some gas, and as it happens the 
gas station was the one that was just robbed. And the 
state trooper and the deputy sheriffs got us. 

Q. You got caught. 
A. We got caught. 
Q. Had you testified at Mr. Eller 's trial, is the testimony 

you have just given now the testimony you would have given 
then ~ 

page 41 r A. Yes, sir. 
Q. In all respects~ 

A. Yes, sir. I already deciderl to plead guilty, throw my
self on the mercy of the Court. It wasn't actually going to 
hurt me. 

Q. Did you tell Mr. Eller prior to his trial that you would 
so te tify1 

A. Yes, sir. I don't know that we set down, discussed out 
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what I would tell. I told him I would testifv in his behalf 
if it would help him. That's what I would have told. 

Q. Is this the truth what you are testifyino- to now~ 
A. Yes, sir. Thi is the truth. 

Mr. ·woodbridge : That is all, Your Honor. Answer Mr. 
Pollard' question . 

CROS 11:; r AMir A'IION 

By Mr. Pollard: 
Q. Mr. Vance, were you present in the courtroom when 

Hansford Eller was tried~ 
A. No, sir. 
Q. You were not. But from what you have ju t said Hans

ford Eller's brotl1 er was present during this whole affair, 
is that right1 

1 age 42 ~ A. Yes, ir. 
Q. So he ·woull have lmown the same thing or 

he could have testified to the same things that yon just tes
tifi ed to, or conld have tes tined to. 

A. He could haYe, :ves, ir. 
Q. When you ay yo u aw Mr. \iVhitticar at the jail, the 

time that you mentioned that you made a remark that if 
Eller needs me I'll te. tify, you don't lmow whether Mr. 
\Vhitticar heard you or not. 

A. o, sir. All I know h look d in my direction but he 
didn't a k- an wer me. H e dirln't say anythino-. I figured 
he just chose to ignore m . 1 just walked away. 

Q. " TJ1at do yon mean you walked away " That do you 
mean. 

A. From the bull p n to my cell. Back down the bnll pen 
to my-I walkerl in my cell. 

Q. Yon rlid not bother to wait to see whether or not he 
might have somethin · further to say to you. 

A. No, sir. I rlidn 't. H e hadn't bothered to call me out 
and ask me. 

Q. I that the only time you ever mentioned testifying¥ 
A. Onl.\· time I mentioned it to \Vhitticar; ye , sir . 
Q. Y 011 had talked to him before . 

A. No, sir. 
page 43 ~ Q. Didn't you talk to him one time and he 

asked you about the offen se~ 
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A. Sir, I don't r em mber ever talking to Mr. Whitticar. 
The only attorney I talked to was Mr . Savage once, and to 
my lawyer, Mr. Coleman. 

Q. ·w ell, let me ask you this. \iVer e you ever present when 
he was talking to Hansford Elled I mean just in the immedi
ate proximity. W er e you close to him when he wa talking to 
Hansford Eller¥ 

A. Jot r ight up to him ; it couldn't been too far away 
because the jail was only eighteen to twenty f eet long. 

Q. But you never told Mr . \ iVhitticar what you would tes-
tify to then, I guess. 

A. No, sir. 
Q. Have you ever been convicted of a f elony
A . No, sir . 
Q. - before this . 
A. No, sir. 
Q. But you decided to plead O'uilty at tha t time. 
A . Yes, sir. 
Q. You say it wouldn't hav affected you any. It could 

have affected your sentence, couldn't it ¥ 
A. If I was going to plead guilty anyway, I don't see 

how it could have affected my sentence any. 
Q. Did you testify at your trial ~ 

page 44 ~ A . K o, sir. 
Q. You did not. 

A . No, sir. 
Q. Did anybody else te tify ~ Did Han sford Fmer or his 

brother tes tify~ 
A. Jo, sir. No, s1r. 
Q. Did you testify at the brother's trial ~ 
A. No, sir. 

Mr. Pollard: I believe I had nothing furth er, Your Honor. 

By the Court : 
Q. Mr . Vance
A. Yes, sir. 
Q. -this gun that you spoke of, wher e did you fin d that 

gun ¥ 
A. Under the ea t of the car. Tt was partially under the 

floor mat. 
Q. Whose car ? 
A. Mr. Hansford E ller' . H e had just bought the car a 
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couple days before that. After the robbery was over he said 
he didn't know it was in there. 

Q. Maybe so, but it was in his car. 
A. Yes, sir. 

Q. That is the gun you used m the robbery. 
page 45 ~ A. Yes, sir. 

The Court : That is all. 
Mr. Woodbridge : No further questions, Your Honor. 

·witness stood aside. 

Mr. Woodbridge : That is all, Your Honor. The petitioner 
rests. Your Honor, I would like to r eserve the right to re
buttal, if i t appears that would be appropriate. 

The Court : All right. Proceed. 

RALPH M. vVHITTICAR, III, upon being called by coun
sel for the r espondent, first being duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

By Mr. Pollard: 
Q. "'Vould you state your name and occupation, please, sir. 

A. Ralph M. Whitticar, III. I am a licensed 
page 46 ~ attorney at law in the State of Virginia. 

Q. "'Vhat is your address, Mr. Whitticar1 
A. Fredericksburg, Virginia. 
Q. Mr. Whitticar, do you r ecall representing Hansford B. 

Eller on an armed r obbery charge in the latter part of 
December , 1966 ~ 

A. I do. I was first appointed to defend him in October of 
1966, and my r epresentation continued through early March 
of 1967. 

Q. I notice you have a file. Could you state with any de
gr ee of exactness how many times you con ulted with Hans
ford Eller prior to trial about the charges again t him 1 

A. All told, I looked through this file last night, which is 
all of the file that I ever had or made on this case, I believe 
that including the day of trial it's-and not including one 
visit after the trial and the time of sentencing-! conferred 
with him at least seven times that I'm sure of. 
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Q. Now, during those times-! don't want to get into too 
much about the offense itself, but during those times were 
there discussions as to whether or not he should testify in 
his own behalP 

A. Yes, there wer e. W e talked quite a bit from the very 
beginning, when I spoke with him prior to the

page 47 t when I was fir st appointed and prior to the time 
even of his preliminary hearing we talked about 

two things other than the facts of the crime and the defense 
and so forth . One was whether or not he would testify, and 
the other one was whether or not-how he would plead, and 
whether or not he wanted a jury trial. \¥ e did discuss these 
matter s at some length. As a matter of fact, as fa r as the 
jury trial goes, he changed his mind at least two times on that. 
I actually had the Clerk summon a jury that we later had to 
·call off because Mr. Eller had , after a rather lengthy dis
·cussion with me on three separate dates, changed his mind 
back and forth as to whether or not he wanted a jury. And 
we also had discussed whether or not he wanted to testify 
in his own behalf, and talked about the brother's testifying 
and the consequence of that from a standpoint of the con
tent of his testimony, from the standpoint of trial strategy 
and so forth; and his final decision, which I r eaffirmed with 
him I believe the day of the trial, was that he decided that 
he did not want to testify. And I think you will find in the 
court file a statement which he signed, I believe, the very 
day of the trial to that effect. 

Q. All right, sir. Did you represent him at the preliminary 
hearing1 

A. I did. 
Q. Do you r ecall if anybody testified at the 

page 48 r pr eliminary hearing 1 
A. At the time of the preliminary hearing he 

was charged with three offenses, only two of which I was 
appointed to defend him. I was successful in getting one of 
them nol-prossed on October 25, 1966, which was the assault 
with a deadly weapon, because it seemed to be included in 
the greater offense of the armed robbery. And at the pre
liminary hearing the Court heard testimony from, I believe, 
Deputy Sheriff Ashby, Deputy Sheriff Sullivan, and 
Trooper F oxwell and the filling station attendant. I believe 
they were the fonr witnesses . There was no testimony put on 
by any of the defendants at the preliminary hearing. 
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Q. During the cours of your handling of this case did 
you talk with Romeo Vance, a cou in of Hansford Eller, 
who was also, I believe, charged with this offense~ 

A. The only time that I had any conversation of any 
leno-th ·with Vance wa the afternoon prior to Hansford 
B. Eller's trial. That day his younger brother, James, or 
Bill, had been tried in the Circuit Court here and had been 
found guilty, and s ntencing was po tponed until the pre
sentence r eport could be obtained. After his brother's trial 
I went down to the cell block downstairs and poke with 
Hansford again at som length, telling him what-his 
brother had already told him what had happened at the 

trial-and talking with the brother to see whether 
page 49 r or not his broth er was willing to be a witness for 

Hansford th next day at Hansford' trial. And 
at some length, not to any gr eat extent, talking -vvith Romeo 
Vance. As I r ecall it the gist of our discussion was the 
brother would come up and testify. Vance couldn't add any
thing to the tory he was going to tell, and fur thermore 
Vance was yet to come to trial. His trial was D cember 21st 
and Hansford' was on December 15th, and his brother's 
was on December 14th. And my discnssi.on with Vance were 
held on the afternoon of December 14th, just the day before 
Hansford's trial. And the r eason that-I had two r easons 
for not summon sing Vance, after again , I think, talking about 
thi at some length with Hansford. The first was that Hans
ford and Vance apparently hadn't done a gr eat d al of talk
ing while they were in jail. Hansford didn't seem to be a 
sure of what Vance had to say as he wa as to what his 
brother had to say. In any event, after I talked to Vance, 
his testimony wa entirely cumulative to what Bill E ller 
wa going to say. My second reason was that Vance had 
yet to come to trial him elf and I didn't see how I could, 
with any propriety have him come under oath and testify 
to the kind of thing I wanted him to testify to before his 
trial. 

Q. \Va this ques tion as to Vance's testifyino- discussed 
with Hansford Ell r 1 Did you discuss thi with Hansford 

Eller ~ 
page 50 ~ A. It certainly was. On th da before the 

trial down ther e in the cell block we talked about 
it before I talked to Vance. As I recall it, Han ford and I 
talked a little bit ther outside the cell block, still down in 
the lockup, after I talked to his brother and Vance. 
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Q. Did Hansford Eller ev r complain to you about the 
manner in which you repr esented him ~ 

A. No, sir, I don't recall that he did. Not directly. He 
seemed he- W e talked over every step of the proceedings 
pretty thoroughly. I did my bes t to inform him of all sides 
of each question we had to consider, and I don't r ecall his 
ever saying anything that he was unhappy about what I 
was doino- at the time. The :fir t occasion that I had that 
there was something amiss wa when I r eceived a letter from 
him after he had gone to the penitentiary after his sen
tencing in F ebruary. 

Q. You r eceived a letter then ~ 
A. Yes. I think I rec ived a letter along about the J t, 

2nd or 3rd of March. Somethin•:r like this. 
Q. Did this letter r elate to an appeaH 
A. Yes, it did. On February 2 th he was up here as a 

witn in another case. I came up xpressly to ee him. And 
we wer en't able to really work it out to get together a t any 
time. H e told me at that time that someone had :fixed up, 

he was :filing papers. H e called it a11 appeal. I 
page 1 ~ beliPve I kn ew verbally on that day that he was 

attacking the prior proceeding in some fashion. 
I didn't know for sure until I got a letter f rom him early 
in March. 

Q. All r ight, sir. 
A. vVe didn't get a chance to have very much of a conver

sation on the 2 th of F ebruary. For a very bri ef period of 
time we stood out ther e behind the rail, which was more 
abbreviated than perhaps either of us would like for it 
to have been. 

Q. Did he mention :filino· thi ·writ of H abeas CMp'us~ 
A. H e wasn't real sure what the papers wer e. Someone 

had :fL-xed them up for him. 1 said will you see that I get a 
copy~ He said he would. This is what he sent me th rn with 
his letter. 

Q. vVas it styled H abeas CMp1.tS P etition, or do yon re
call, or would your :file show 'f 

A. These are the papers that I sent, I deliver ed to J ame 
Ashby, who was appointed to represent him just for a short 
period subsequent to mine. I don't have copie of them and I 
don't r ecall. I believe that it was kind of a hybrid type of 
pleading, I think, while the es ence of it really wa habeas 
corpus . 
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Q. During the time that he was found guilty and the time 
that he was sentenced, in other words, from the 

page 52 ~ latter part of December to the early part of F eb
ruary, were there any discus ions then about an 

appeal ~ 
A. No. I got word that he was in the Hanover jail, I think. 

I went down there. I had to go down there, anyway, on 
something else. It turned out it was in th Manassas jail. 
At on tim I heard he was in the Fredericksburg jail. H e 
sent word to me through another prisoner, who sent word 
through his attorney. I got a couple of no te during that 
period that he wanted to see me. I wrote him a letter about 
the middle of F bruary saying I got word that he wanted 
to see m . I knew he would be here on the 28th, I would be 
here, too, and I would see him at that time. That is when he 
informed me he had already fL"X ed up some sort of papers 
and was going to fue them or they had just been :filed, and 
I asked him to please send me copies of them when he got 
back to Richmond. We never had any discussions, as such, 
about an appeal between the date of hi sentencino- and 
mid-February and February 28th, because I didn't see him 
between those date . 

Q. There were no discussions between the date of the 
trial and the sentencing. 

A. No, sir. 
Q. In other words, as I understand, he was tried on one 

date, then the presentence report was submitted, and then 
he wa sentenced. 

page 53 ~ A. That's right. 
Q. At a later date. 

A. If there wa any discussion, it was ju t a very brief 
verbal one as he was leaving the courtroom, or after the 
trial, when I said, well, it eems to me like you hav been 
convicted legally and whether I ao-ree with it or not I don't 
see any grounds of appeal of error. It would have been just 
a very brief remark, sort of r viewing what had happened 
and what his position was at that point. It wasn't any 
lengthy discussion. 

Q. I a-ather from your testimony there wa never any 
specific r equest on hi behalf that you appeal the case. I s 
that correct? 

A. The :first I knew he had any definite intention of doing 
that-no, he did not ask me-was when he told m on the 
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28th he had papers prepared and he was going to file them, 
and I asked for copies. 

Q. He never asked you to do anything about it, js that 
right~ 

A. Not until that day. I had gotten some mention he 
wanted to talk to me, as I said. I wrote to him on F ebruary 
the 3rd t elling him when his sentencing was going to be, 
to tell him to have his wife or any other relatives that he 
wanted to be present to testify at the sentencing there at 

that time. And then again on February 21st I 
page 54 ( wrote him, told him I had received word through 

Attorney Harry Franklin that he wanted me to 
get in touch with him. I said since the transcript of your 
trial is not yet back from the court reporter, I will wait and 
come to Stafford on F ebruary 28th to talk with you. Please 
make notes regarding any points you wish to discuss with 
me. I signed it and mailed it to him on February 21st. 

Mr. Pollard: Please answer Mr. vVoodbridge. 

CROSS J•~XAMINA 'riON 

By Mr. Vvoodbridge : 
Q. Mr. Whitticar, with respect to Mr. E ller's wajver of 

his right to testify .; you say he signed a statement waiving 
his right to testify ~ 

A. As I recall, I wrote up on a yellow pad and talked 
with him about it, told him what it was, and I believe, I don't 
recall what the date is. I don't have a copy of it in my file . 

Q. I want to ascertain the date from the Judge. Decem
ber 15, 1966. 

A. That was the trial date. That was the date of the trial. 
I didn't ask him to finally make up his mind until the day of 

the trial after he heard what the evidence was 
page 55 ( against him. I believe he signed it after the end of 

the prosecution's case at counsel table. At the end 
of the prosecution's case. 

Q. Were you aware of who was repr esenting Romeo Vance 
at this time, or during this period prior to Eller's trial~ 

A. Yes, sir. From the very beginning Mr. T. Stokeley 
Coleman represented Vance, and Joe Savage represented 
Eller's younger brother. 

Q. Did you ever consult Mr. Coleman regarding the pro-
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priety of Vance testifying at Eller's trial pnor to Vance 's 
trial ~ 

A. Not directly. Most of my conversation with Mr. Cole
man and Mr. Savage was limited to mutual discussions prior 
to the first of th three trial on December 14th a to what 
our clients wanted to do. \Ve would pa m ssages back and 
forth as one would r eceive them that the other two wanted 
to see their lawyer , or what they were going to do in terms 
of a jury trial or no jury trial, pleas of any type, and such 
a that. I never did discu s it directly with Mr. Coleman 
wh ether or not I shoukl call\ ance a. a witness . 

Q. JT e never specifically fo rbad you to question Vance or 
to seek his cooperation on Mr. E ller's trial. 

A. No, he did not. 
Q. ·w er e you aware at some point that Vance 

page 56 r intended to plead guilty at his trial through these 
communications you wer e having with the other 

attorneys involved~ 
A. I can't r ally say that I wa until- Because, a I aid, 

my impression f rom talking with Han ford was that he and 
his brother wer e talking thing over and kind of conferring; 
but that there wa n't a whole lot of discussion going on 
while here in the Stafford jail between he and Romeo Vance. 
It was my impression that Romeo Vance had changed his 
mind at some point. I f elt that it was probably only human 
nature and that he should be allowed to change his mind 
right up to the tim he wa trierl, which, of course, was after 
our trial. 

Q. Did you ever eek to elicit from Romeo Vane himself 
a complete statement of his ver sion of the events that took 
place~ 

A. The most complete conver sation I had ·with him was 
on the afternoon of the 14th, after the yolmg Eller boy' 
trial, down in the cell block. And the young Eller boy and 
Vance came over to the edge of the bar and Hansford and 
I were tandincr outside the bars, still in the lockup, and 
at that time I went over the whole ver sion of the entire in
cident as it had been r elated to me. And, as I understood 
it from t he E ll r 1)oy's tri al that day, and e.'nlaincd to the 
young Eller boy, Han ford's brother, what position he would 

be putting himself in if he came up her e to te tify 
page 57 r before he had b en entenced, and asked if he was 

willing. H e said he was. And I went over with 
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him what he would be able to testify about, and Vance was 
there at the same time, and I, in orne fairly cursory verbal 
fashion elicited from him th e same thing. I asked if he could 
testify to anything different or add to it; trying to get the 
stories straight. But that's really the extent of any conver
sations I had with Vance. And I came away with the eli tinct 
feeling that any te timony he might be able to give us the 
next clay would merely be cumulative. I did not feel that it 
would be proper to summons him because of his still pending 
trial. And Hansford n ever asked me to summons him. o I 
didn't. We just decided to go ·with the brother. 

Q. Did Vance inclic.ate to you at that time that his testi
mony would serve to exonerate Eller from any implication 
in the crim ~ 

A. To the same extent that the younger Eller boy's would ; 
yes . 

Q. Did the young r Eller boy's testimony exonerate Eller 
from participation in the crime~ 

A. If you believed it; yes. I believed it. 
Q. Did you ever ask Romeo Vance directl if he was will

ing to te tify at Eller's trial. 
A. I r eally don't r emember th exact word . As I say, the 

only time we talked wa that afternoon of the 
page 58 ~ 14th . And 1 probably, if I a keel him, it was im-

plicit in asking him do you agree ,vjth this 1 Can 
you add anything to it . Questions of that nature. I don't 
think I ever said will you come up and t estify to him. 1 don't 
r ecall whether I did or not. It is likely I maybe didn't. 

Q. Of course it is true, isn't it, that Mr. Eller's brother, 
Hansford E ller's brother has a spePch impedim ent ~ 

A. Ye . 
Q. Did that make it difficult to under stand him ? 

The Court: Mr. Woodbridge I heard him di tinctl~· . 1 am 
not deaf. 

Q. \¥ r e you satisfied with Han ford E ller' innocence? 

The Court: Now, if the Attorney General i not going to 
object, the Court is going to object. 

Mr. Pollard: I think I probably should have objected, 
Your Honor . 

Mr. Woodbridge : I note the exception. 
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The Court: You seem to have taken the approach if coun
sel tak s one position and the Judge takes another, then it 
is the conflict between counsel and the Judge to be decided. 
1 tried the case. 

Mr . vVoodbridge : Yes, sir, Your Honor . I'm ju t-

page 59 r Q. Did Mr . Vance ever volunteer to testify for 
Hansford Eller ? 

A. Not that I r ecall. 
Q. Now, you r esigned as counsel for Mr. Eller subsequent 

to his conviction. 
A. I wrote a letter to the Court in early March asking 

that I be r elieved, because I found no grounds for an appeal 
and felt that any proceeding to bring a Writ of Habeas 
Corpus on would have to involve an attack on his previous 
representation; ther efore, it would not be proper for me to 
continue. 

Q. There had been some indication made to you by Hans
ford E ller that he wished to appeal the decision of the Court 1 

A. This was on the, I say about the 9th of March, as I r e
call, Mr. \¥ oodbridge. During the first nine or ten days of 
March, from the 28th day of F ebruary until March 9th I had 
received these paper s from Eller that he mailed me when he 
got back to Richmond. It was obvious that he was anticipat
in()' further proceedings which appeared, at that point even, 
to involve calling in the question of some phases of my repre
s ntation. And that is why I asked to be r elieved. 

Q. Is it your opinion, from the discussions you had with 
Eller , that he could make the distinction between 

page 60 ~ an appeal and a Writ of Habeas Corptbs, the 
filing of a Writ of Habeas Corpus? 

Mr. Pollard: I would have to object to that. 
The Court: Objection ustained. 
Mr. \¥ oodbridge : I note the exception. 

Q. Do you think Mr. Vance would have made a better wit
nes than Hansford Eller's brother at the trial ? 

Mr. Pollard : I object to that. 
The Court : Objection su tained. 
Mr. Woodbridge : That is all. 
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REDIRECT EXAMINATION 

By Mr. Pollard: 
Q. Could I maybe ask just one more question. I want to 

be clear on somethjng, Mr. vVhitticar. Your withdrawal from 
the case was based on what you felt might be a conflict of 
interest, is that correct1 

A. A potential one ; yes, sir. 
Q. You felt he was filing a Hab eas Corpus. 
A. I felt that the papers he filed were in the nature or 

would eventually be thrust into the nature of a Habeas 
Corpus proceeding, which would necessarily have to involve 
an attack on my earlier r epr esentation, if it were to be suc-

cessful; therefore, there was no way I could con
page 61 r tinue to represent him in such a proceeding. 

Mr. Pollard: All rjght, sir. Thank you. No further ques
tions. 

Mr. Woodbridge : That is all. 

Witness stood aside. 

Mr. Pollard: I have no further evidence, Your Honor. It 
is my understanding that counsel has no objection to the 
criminal r ecord being made a part of this proceeding. 

The Cour t : Very well. It will be so ordered. 
Mr. Pollard : The r espondent r ests. 
Mr. Woodbridge: Your Honor, I cjte to the Court the case 

of Yates v. Peyton. This same question, at least part of 
this particular allegation of Mr. Eller is that he was denied 
effective counsel, that Mr. vVhitticar did not call or summons 
or interview a material witness, that being Romeo Vance ; 
the Court in that case denied the writ on the grounds that 

the attorney had conferred with the material wit
page 62 r ness and was of the opinion that it was in the 

best interest of the petitioner not to elicit the 
testimony of the mater ial witness. There was no ho,ving at 
the habeas co·rpus hearing of what the uncalled witness 
would have testified to at the time of the trial. 

H ere, Your Honor, in this case, we do have Romeo Vance's 
testimony before the Court what he would have testified to; 
that testimony, if believed, would completely exonerate Hans
ford Eller from any involvement in the crime; the only in-
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volvement being as a principal after the fact, or after the· 
commission of the crime, and that he received tolen money 
and aided the-at least attempted to aid the escape, however 
ineffectively. But, the actual involvement in the crime itself 
is specifically denied by Romeo Vance. If the Court had had 
that te timonv before it-

The Court :. It would have been the same r esult. 
Mr. \Voodbrid()'e: Is the Court then in position now today,. 

having made that judgment, having heard Romeo Vance's 
testimony, to say that it would have been the same result ~ 

The Court : Mr. \Voodbridg , if ever a man 
page 63 ~ had every advantag that a court of law could 

give him, this man got it. H e was advised car e
fully by his counsel and by the Court of every right that he 
had, of every pitfall that might befall him, and the Court 
has heard the case. Now I am not going to retry the case. 

Mr. Woodbridge : I am not asking you to, Your Honor. 
The Court: Ju t what i your contention~ 
Mr. \~Toodbridge : I am trying to serve Mr. Eller. I was 

appointed to repre ent Mr. E ller in this petition, an 1 I am 
making every attempt to serve him. 

The Court : I under stand that. 
Mr. \Voodhridge : To pre ent hi case as effectively a 

possible. 
The Court: Go ahead. 
Mr. ·woodbridge : Now, Your Honor, as to the r ight to 

tes tify again : fr. E ller did waive in writing at the time of 
the trial his right to testify in his own bebalf. \Ve certainly 
will have to concede Mr. vVhitticar's repre entation of Mr. 
Eller was effective and adequate i11 most r espects, but again 
I think if Mr. E ller had manife ted to fr. vVhitticar a desire· 

to testify in his O\ vn behalf, th en Mr. \Vhitticar 
page 64 ~ rather than eli couraging him hould have en

couraged him and call d him a a witness. 
Mr. E ller had to r ely on Mr. \Vhitticar's advice and opin

ion, and, of cour e, I am aware of the fact that the Supreme 
Court of Appeal and the F ederal Courts have held r epeat
edly trial tactic alone are errors in r etro pect and are not 
grounds for the granting of a writ of habeas co1·pus, but it 
i material and vital and is one of the fu ndam ntal con
stitutional privileges. 

The Court: Let me ask you this while vv are at this stage. 
Are you complaining now because Mr. E ller took the position 
that he didn't want to testify and he signed a statement to 
that eff ct, and he was later convicted . J ow suppose the 
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Court grants this writ and sets this whole thing aside and 
retries Mr. E ller, and the next time Mr. Eller came in he did 
testify on his own behalf and he was again convicted. Don't 
you think he would then probably come back on a habeas cor
pus proceeding and say, well, I shouldn't have testified, if 
my counsel had advised me not to testify I wouldn't have done 
it ~ 

Mr. Woodbridge : I don't know about that. That is right 
speculative. I can't say. 

page 65 r The Court : It is no more speculative than what 
you are talking about. 

Mr. \Voodbridge: Well, sir, now the third point is the 
,question of appeal. vVe are aware of the fact that the Court 
did write to Mr. Eller on the 24th of March, 1967, r equesting 
him specifically to make a decision as to whether he wished 
to pursue his right of appeal, or to continue in the hab eas 
,corpus proceeding. 

Apparently that letter was not answered directly. There 
was nothing in the court file to indicate that. Mr. Eller 
said he corresponded to either the Clerk or Mr. Ashby. 
I think, Your Honor, it is clear from the r ecord and the 
correspondence and the testimony the court has before it 
now that E ller did unequivocally assert to at least two 
people that he wanted to appeal the decision of the Court. 
Mr. vVhitticar did, and probably properly so, resigned as 
counsel. Then the next attorney appointed by the Court 
also resigned because of a conflict of interest, or he was 
related to one of the witnesses. So for a substantial length 
of time there was a great deal of confusion as to who was 
representing Mr. Eller, who was going to advise Mr. Eller, 
who was going to assist in this appeal that he already had 

stated he wished to make. 
page 66 r The Court: No, there wasn't, Mr. vVoodbridge. 

You r ead the letter I wrote Mr. Eller. 
Mr. Woodbridge: Yes, sir. 
The Court: vVell, that letter was written in ample time for 

the appeal, and I did that purposely. This letter was written 
on March 24th. 

Mr. Vvoodbridge: Mr. E ller not being educated and 
schooled in the law says himself he was not able to distin
guish between the writ of habeas corpus and the appeal 
proceeding. Mr. \Vhitticar said that it was apparent to 
him that ther e was some confusion in his direct testimony, 
ther e was some confusion in Mr. Eller's mind about what 
he was doing, and he had no attorney to tell him what he 
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wa doing or what h should do, and both attorney 
appointed by the court had resigned. 

The Court : I beg your pardon. On the 24th of March,. 
the date that I wrote Mr. Eller the letter, Mr. Ashby had 
not been relieved. And I stated to him: Mr. Ashby has now 
requested to be relieved a your counsel. And the Order 
r elieving Mr. Ashby was dated April 24, 1967. 

Mr. Woodbridge : Yes, sir. But ther e i nothing in the 
r ecord to indicate that' Mr. Ashby ever advised 

pag 67 r Mr. Eller . We could have produced to the Court 
a letter from-

The Court: It wasn't necessary for Mr. Ashby to advise 
Mr. Eller because Mr. Eller, apparently somebody, if he 
wrote the petition directed to the Court he c rtainly knew 
what a habeas c01'ptts ad sttb,jicienilttm was. Th r e are not 
many lawyers who lmow what it i . 

Mr. Woodbridge : I think it is apparently manifest, Your 
Honor, that Mr. Eller doesn't lmow what it i , and this was 
copied from-

The Court: H e signed hi name to it. H e aid he wrote 
it with ome help from somebody. 

Mr. Woodbridge : Probably a great deal of help. 
The Court: H e could certainly under tancl ·what 1 told 

him. H e didn't need a lawyer to construe thi : ·wm you 
please advise me-not Mr. Ashby, not the clerk- wm you 
please advise me immediately whether you desire to appeal 
the Order of Conviction, or whether you expect to r ely on the 
petition for habeas corpus. \iVa n't that clear enough 1 

Mr. \i\Toodbridge : P rhaps, Your Honor, to one who is 
chooled and learned and can comprehend these thing . 

The Court: I don't want to go further into 
page 68 r that. 

Mr. ·woodbridge: Your Honor, tho e ar e essen
tially the three grounds of contention made by Mr. Eller. 
One, that he was denied the right to testify in hi own be
half, and this was not properly waived by him; that 
a material witn ess was not called. To that xtt=>nt Mr. \i\Thitti
car was ineffective in his representation. And, thr , during 
the period within which an appeal could be taken he was 
effectively denied counsel and did not l1 ave the opportunity 
to make an intelligent decision. 

The Court: All right. 
Mr. Woodbridge : W ask, therefore, Your Honor, that 

the writ be granted and that the case b r emanded for a 
new trial. 
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Mr. Pollard: May it please the . Court, I will be very 
brief. I think the evidence is overwhelming as far as the 
respondent's rebuttal to the petitioner's allegations of the 
denial of his right to testify and the right to call a witness. 
This is very well answer ed by Mr. Whitticar. I might also 
point out that the criminal r ecord which is a part of this 
proceeding contains the testimony of the brother of Hans
ford E ller, which is e·ssentially what Mr. Vance testified to 

today. As I see it, and as Mr . \iVhitticar pointed 
page 69 ~ out, the testimony would be cumulative . Al o, Mr. 

vVhitticar is in the position of taking a chance 
if he puts on a witness such as Mr. Vance in that he is not 
exactly certain what a witness like that might say. H e 
hadn't been tried. H e was pretty sure of Mr. E ller's brother. 
This is purely a trial tactic as I see it and certainly the 
petitioner has not shown any harm made, and Mr. Wnitti
car categorically denies that Hansford Ell er ever r equested 
Vance as a witness . 

The question as to ·whether or not he wanted to testify is 
cover ed by the r ecord as well as Mr. v\Thitticar's testimony. 
I think the main question her e today i the one concerning 
an appeal, and ther e was some confusion, but the confusion 
seems to have been in the petitioner's mind and is still ther e 
because he still doesn't know what he wanted to do. v\Then 
asked today about an appeal he is not certain yet what an 
appeal is. Apparently this is information he has picked up 
in the jail or in the penitentiary. H e filed some papers 
out of the penitentiary in the nature of a writ of hab eas 
corpus and had the Court treated that as a r equest for an 

appeal, probably it wonld ·haYe gotten anotlw r peti
page 70 ~ tion f rom him saying why ar e you consicleri ng my 

habeas corrms petition as an appeal ~ 
The petitioner had every opportunity to advise the Court, 

the clerk, Mr. Whitticar, or Mr. Ashby that he definitely 
wanted an appeal, and at no point in the evidence today or 
in the r ecord has he shown that he desired one or that 
ther e was an affirmative desire for an appeal, as the Court 
of Appeals has held to be necessary. The case on that, as 
the Court is probably aware, if P eyton v. W ebb, 207 Va. 
417, 149 SE 2d 889. Ther e also is a r ecent F efl eral case, 
Al1"ed v. P eyton, 4th Circuit case, 385 F ed 2d 360. which 
deals with a question similar to that today, ancl in that 
case the petitioner sent a rather vague letter to his coun
sel stating that he thought maybe. something should be done, 
and could he talk with the judge or something of that nature. 
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And the 4th Circuit said that was too vague to indicate 
any desire for an appeal. 

Accordingly, the r espondent's position is that the peti
tioner has failed to bear the burden of proof, and we ask 
that the petition be dismissed. 

Thank you, Your Honor. 
Mr. Woodbridg :That is all, Your Honor. Y..,Te have nothing 

further. 
The Court: Now, these proceedings usually are, to say the 

least, very unfo rtunate insofar a the legal pro
page 71 r fession is concerned. W e have long passed that 

point when a lawyer , either by employment or 
by appointment, undertakes to represent a person who is 
accused of a criminal offense is ever f r ee from the later 
abuse, criticism, charges of incompetency and so on by the 
person for whom he has used his talents, and, I might say 
almost without pay, because the pay they get is nominal, to 
protect the person's right who then turns with no gratitude 
and no f eeling that anyone has used their effort to help him 
but undertakes to abu e and to tear down and to degrade 
the lawyer who r epr esented him. I say that is unfortunate, 
but we have come to that pass and we are long past it. 

Now, there is no question in the Court's mind that Mr. 
Whitticar represented Mr. Eller to the best of his ability. 
It is not a question whether Mr. Eller thinks he should 
have done this, that or the other. It is not a question of 
whether anyone thinks it should have been done differently, 
because it is for the lawyer to determine the strategy and 
the tactics of the criminal trial; not the litigant; not the 
accused. One of our great difficulties today is that the 

accused who knows nothing of criminal law or 
page 72 r criminal procedure undertakes and often does 

dictate and dominate the tactic used in the crim
inal trial. Then when he is convicted it i the la,vyer who 
is going to suffer for it. 

Now in this particular case, as I have said, Mr. Whitticar 
I think from this evidence here today, and from this record, 
r epresented this man to the best of his ability. Certainly 
ther e was nothing to deter this man from taking the witness 
tand if he wished to, ther e was nothing to deter him from 

calling witnesses at any time, if he wanted to . Jot a word 
apparently was said about thi at any time nntil after his 
conviction. Afterward there was some correspondence which 
shows in the file an effort was made to determine whether 
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this man actually wanted to appeal this case or not, and that 
went on until finally I got this petition in which he said he 
had filed a writ of habeas corpus in the Supreme Court of 
Appeals of Virginia, and then in an effort to determine 
whether he wanted to appeal I wrote him and asked him to 
please advise me, and he admits here today that he never did. 

Taking this in its entirety, it is the opinion of the Court 
that no rights of Hansford Eller were violated during the 

trial of this case, and that he was competently 
page 73 ( and ably represented by counsel, and that he was 

not denied the right of appeal f rom the conviction 
that he sustained. 

Therefore, the writ will be denied and the petition dis
missed. The petitioner will be r emanded to the Superinten
dent of the State P enitentiary to continue the serving of his 
sentence for the conviction of armed robbery. 

Sheriff, you may take charge of the prisoner s, Mr. Eller 
and Mr. Vance; convey them to the Superintendent of the 
State P enitentiary wher e they will be contained. 

Mr. Pollard, you will rep are the order ~ 
Mr. Pollard: Yes, sir, Your Honor. 
The Court : P lease make up an original and two copies. 
Mr. Woodbridge, I will appoint you two, you and Mr. Wil-

liams, to appeal this case. · 
Mr. Woodbridge : Thank you, Your Honor. 

Court Adjourned at 4 :00 o'clock p. m. 

page 74 ~ CERTIFICATE OF COURT REPORTER 

I, Howard K eith Crane, her eby certify that I, first being 
duly sworn, was the court reporter in the Circuit Court of 
the County of Stafford, Virginia, on F ebruary 26, 1968, at 
the time of the hearing her ein. 

I further certify that the foregoing transcript is a true 
and accurate r ecord of the testimony and other incidents of 
the hearing herein. 

Given under my hand this 6th day of March, 1968. 

Howard Keith Cr ane-Court Reporter 

page 75 ( CERTIFICATE OF COU JSEL 

Final judgment in the fo r egoing matter having been ren
dered on the 13th day of March, 1968, the attorney for the 



4 Supreme Court of Appeals of Virginia 

petitioner and attorney for the respondent hereby affix their 
signatures to the foregoing transcript of testimony and 
other incidents of trial to the end that the same may become 
part of the record on appeal. 

Given under our hands this 4th day of May, 1968. 

Benjamin H. Woodbridge, Jr. 
Counsel for the petitioner 

Overton P. Pollard 
Assistant Attorney General 
Counsel for the r espondent 

pag 76 r CERTIFICATE OF TRIAL JUDGE 

Date tendered May 7, 1968 
Date signed May 7, 196 

S. Bernard Coleman, Judge 

CERTIFICATE OF CLERK 

Date r eceived May 8, 1968 

S. L. Alexander, Clerk 

A Copy-Teste: 

Howard G. Turner, Clerk. 
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