









































































































































Supreme Court of Appeals of Virginia

ie 4th Circuit said that was too vague to indicate
sire for an appeal.
rdingly, the respondent’s position is that the peti-
has failed to bhear the burden of proof, and we ask
2 petition be dismissed.
k vou, Your Honor.
Noodbridge : That is all, Your ITonor. We have nothing
Clourt: Now, these proceedings usually are, to say the
least, very unfortunate insofar as the legal pro-
[ + fession is concerned. We have long passed that
point when a lawyer, either by employment or
ointment, undertakes to represent a person who is
| of a criminal offense is ever free from the later
eriticisin, charges of incompetency and so on by the
for whoin he has used his talents, and, I might say
without pay, because the pay they get is nominal, to
. . the person’s rights who then turns with no gratitude
and no feeling that anvone has used their efforts to help him
but undertakes to abuse and to tear down and to degrade
the lawyer who represented him. I say that is unfortunate,
but we have come to that pass and we are long past it.

Now, there is no question in the Court’s mind that Mr.
Whitticar represented Mr. Eller to the best of his ability.
It is not a question whether Mr. Eller thinks he should
have done this, that or the other. It is not a question of
whether anvone thinks it should have been done differently,
becaunse it is for the lawyer to determine the strategy and
the tacties of the criminal trial; not the litigant; not the
accused. One of our great difficulties today is that the

accused who knows nothing of criminal law or
page 72 } ceriminal procedure undertakes and often does

dictate and dominate the tactics used in the erim-
inal trial. Then when he is convicted it is the lawyer who
is going to suffer for it.

Now in this particular case, as I have said, Mr. Whitticar
I think from this evidence here today, and from this record,
represented this man to the best of his ability. Certainly
there was nothing to deter this man from taking the witness
stand if he wished to, there was nothing to deter him from
calling witnesses at anyv time, if he wanted to. Not a word
apparently was said about this at any time until after his
conviction. Afterward there was some correspondence which
shows in the file an effort was made to determine whether
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