


IN TH~ 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 7038 

VIRGINIA: 

In the Supreme Court of Appeal held at the Supreme 
Court of Appeals Building in the City of Richmond on 
Thursday the lOth day of October , 1968. 

Clarence Dewey Motley, Plaintiff in error, 

against 

John Doe, Defendant in erro r. 

From the Circuit Court of Botetourt Countv 
Earl L. Abbott, Judge · 

Upon the petition of Clarence Dewey Motley a writ of error 
is awarded him to a judgment rendered hy the Circuit Court 
of Botetourt County on the 22nd day of February, 1968, in a 
certain motion for judgment then ther ein depending, wherein 
the said petitioner was plaintiff and John Doe was defendant: 
upon the petitioner, or some one fo r him; entering into bond 
with sufficient security before the clerk of the said circuit 
court in the penalty of $300, with condition as the law direct.. 
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RECORD 

* 

page 2 ~ 

• 

MOTIO r FOR JUDGMENT 

• 

(1) On Friday, May 13, 1966, at about 2 :30 p.m., I was 
driving my 1961 Pontiac edan in a southern direction over 
and along U. S. Highway No. 220 in BotPtourt County, Vir
ginia. The defendant, an unknown motorist, her ein styled 
John Doe, was proceeding along the same road in the oppo
site direction. 

(2) At a point on said U. S. Highway No. 220 approxi
mately five miles South of Iron Gate, VirO'inia , you, John 
Doe, an unknown motorist, carelessly, r ecklessly and negli 
gently drove your automobil e around a cmTe over the double 
yellow line and onto my side of the road. In order to avoid 
a head on collision with you, I was forced to turn my car to 
the right and off the paved surface of the road where I per 
ceived, immediately ahead, a cliff and large drop off. To avoid 
going over the cliff, I cut sharpely to the left and ultimately 
crashed into a bank on the East side of the highway. 

(3) As a direct and proximate result of your negligence, 1 
sustained severe, permanent and painful injnri es, including a 
fractured vertebra, fractured ribs, a fractured arm and nu
merous contusions, lacerations and abrasions. I was hos
pitalized for twenty-one (21) days, suffered and still suffer 
O'reat physical pain and mental angnish. T have incurred sub
stantial hospital and medical expenses and anticipate that 
there may be further expenses of this nature. I was unable 
to work for ten (10) weeks and have su~tained a reduction 
in my earning capacity because of my injnries. 

·wHEREFORE, I will move for a judgment 
page 3 ~ against you in the amount of Fifty Thonsand ($50.-

000.00) Dollar . 

Counsel: 

CLARENCE DE \VRY MOTLRY 
By Counsel 

KOPLEN AND LAND 



Clarence Dewey Motley v. John Doe 

By Wm. E. Land 
Counsel for Plaintiff 
808 Masonic Building 
Danville, Virginia 

Filed in the Clerk's Office the 16 day of May, 1967. 

Teste : 

* 

page 5 r 

George E. H olt, Jr., Clerk 
B. M. Allen, D. C. 

* 

ANSWER 

3 

Comes now the St. Louis Fire and Marine Insurance Com
pany, by counsel, and for answer to the motion for judgment 
filed in the Circuit Court of Botetourt County, denying that 
any sum is due the plaintiff in this action and reserving unto 
itself the right to amend the same should it be deemed neces
sary, states the followin g : 

(1) That the defendant admits tha t on May 13, 1966, plain
tiff was driving a 1961 Pontiac sedan on U.S. Highway No. 
220, but denies each and every other allegation of paragraph 
1 and calls for strict proof thereof. 

(2) That for answer to paragraph 2 of the motion for 
judgment, the defendant denies that there was an unknown 
motorist, and denies each and every oth er allegat ion of para
graph 2. 

(3) That the defendant denies the allegations of paragraph 
3 of the motion for judgment, denies that the plaintiff was 
injured as complained, and calls for strict proof ther eof . 

( 4) That the defendant aver s that the plaintiff was guilty 
of negligence which would be a bar to his r ecovery in this 

action. 
page 6 r (5) That the defendant denies that there was an 

unknown motorist , and calls for strict proof of the 
same. 

WHEREFORE defendant asks that the motion for judg
ment be dismissed and that he may recover his costs herein. 

St. Louis Fire & Marine Insur ance 
Company 
By Co un sel 
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F. Byron Parker, Attorney for 
St. Louis Fire and Marine 
Insurance Company 
1103 State Planters Bank Bldg. 
Richmond, Virginia 

• • 
Filed in the Clerk's Office the 2nd day of June, 1967. 

Teste: 
George F.. Holt, Jr., Clerk 

• • • • 
page 18 r In the Circuit Court for the County of Botetourt 

on Tuesday, the 23rd day of January in the year 
Nineteen Hundred and Sixty-eight. 

• • • • • 
This day came the plaintiff in person and by his attorneys, 

Harvey Lutins and ·william Land and came also John Doe, 
by F. Byron Parker, James M. Roe Jr. and Dudley J. Emick 
Jr., and thereupon came a jury, to-wit: L. E . Meredith, R. H. 
Murray, Jr., A. L . Brugh E. N. Lacky Jr. Luther H. Gunter. 
J. D. Buky, J r. 'lf . D. Agnor, who were duly selected, t r ied 
and sworn the truth to speak upon thf~ issue joined; and 
after the plaintiff r ested and in the absence of the jury, the 
defendant, by counsel, moved the Court to strike the evidence 
of the plaintiff on the ground that the plaintiff was guilty of 
contributory negligence by his own evidence, which motion the 
Court over ruled and the defendant by couns 1, excepted. 
Thereupon the Court proceeded to hear th e evidence of the 
defendant and having fully heard the evidence of the de
fendant and the defendant having res ted and the Court not 
having time to complete the case the jury is discharged for 
this day and directed to r eturn at 10 :00 O'clock A.M. to
morrow morning. 

And this case is continued . 

• • • 

page 19 r We the jury find fo r Clar ence D. :[otley, the 
plaintiff and fix the amount of his damages in the 

sum of $10,000.00. 
Andrew L. Brugh, F oreman 
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page 20-D r I STRUCTION NO. 1-A 

The Court instructs the jury that if you believe from a pre
ponderance of the evidence in this case that there was an 
unknown driver operating an unidentified motor vehicle pro
ceeding north on U. S. Route 220 in the south-bound traffic 
lane at the time and place of tlu collision, it was the duty of 
the unknown driver, r eferred to as John Doe, to use r eason
able care to perform each and all of the fo regoing duties : 

(1) To drive the unknown motor vehicle under proper 
control; 

(2) To drive said unknown motor vehicle at a speed or in 
a manner so as not to endanger the life or limb of the plain
tiff; 

(3) To keep a proper lookout ; 
( 4) To drive said unknown motor vehicle upon the right 

half of U. S. Route 220. 

The Court fur ther instructs the jury that if you believe 
from a preponderance of the evidence that there was an un
known driver , and he, failed to perform any one or more of 
his aforesaid duties as above et out, and that such failure 
was the sole proximate cause of the collision, then you shall 
find your verdict for the pl aintiff~ Clarence D. Motley, against 
the defendant, John Doe. 

Given 1-23-68 E .L.A. 

page 20-E ~ INSTRUCTION NO. 2 

The Court in structs the jury that if you believe from the 
evidence that the Plaintiff, Clarence D. fotley, without fault 
on ills part and in an effort to avoid a collision, operated his 
motor vehicle off the hard surface to the right of the lane in 
which l1 e was traveling and then crossed the hard surface of 
said highway to the left side of the highway striking an em
bankment on the left sicl e of said l1i ghway because of a sud
den emergency created by an unknown motorist approaching 
the Plaintiff in the Plaintiff's lane of travel, and that the 
Plaintiff acted as a person of ordinary prudence would have 
acted under the same circumstances, then in so doing tlw 
Plaintiff was not guilty of any contributory negligence even 
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though his choice of action was not the wisest course and ac
tually caused the impact with the embankment and injurieR 
to him. 

Given 1-23-68 E.L.A. 

page 20-F ( INSTRUCTION NO. 3 

The Court instructs the jury that where the Defendant 
relies upon contributory negligence of the Plaintiff as a de
fense, such contributory negligence is not presumed but the 
burden is upon the Defendant to prove by a preponderance 
of the evidence that the Plaintiff was guilty of such negligence 
and that any such negligence proximately contr ibuted to cause 
the collision; and unless the Defendant thus proves the exist
ence of such negligence or unless any such negligence appears 
from the Plaintiff's own evidence or can be· fairly inferred 
from all the circumstances of the case, then you cannot find 
the Plaintiff guilty of contributory negligence. 

And if the jury are uncertain as to whether the Plaintiff 
was guilty of contributory negligence, or if you believe that it 
is just as probable that the Plaintiff was not guilty of any 
such negligence as it is that he was, then yo11 cannot find the 
Plaintiff guilty of contributory negligence. 

Given 1-23-68 E. L.A. 

page 20-J r INSTRUCTION NO. A 

The Court instructs the jury that ·where physical facts are 
clearly established by a preponderance of the evidence, they 
may be relied upon to overcome oral testimony. 

Given 1-23-68 E .L.A. 

page 20-0 r INSTRUCTION NO. F 

At the time and place of the collision in volved herein it 
was the duty of the plaintiff, Clarence Dewey Motley, to exer
cise reasonable care : 

(1) To keep his vehicle under proper control; 
(2) To keep a proper lookout: 
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(3) To operate his vehicle at a reasonable and safe speed 
under all the circumstances, having due regard to the width, 
surface and other conditions on the highway then and there 
existing ; 

( 4) To drive his vehicle to the right side of the center line 
of the highway and give the approaching vehicle, if in fact 
you believe there was one, one-half of the main traveled por
tion of the highway; 

and if the jury believe f rom the evidence that the plaintiff, 
Clarence Dewey Motley, failed to exercise r easonable car e in 
the performance of any one or more of the foregoing duties, 
then he was negligent; and if you further believe from the 
evidence that any such negligence was a proximate cause of 
the collision, then you shall find your verdict for the defend
ant, John Doe. 

Given 1-23-68 E .L.A. 

page 20-P ~ INSTRUCTION NO. G 

The mere fact that there has been an accident and that 
as a result ther eof the plaintiff has been injured, does not en
title the plaintiff to r ecover. In order to recover against the 
defendant, John Doe, the burden is upon the plaintiff to 
prove by a preponderance of the evidence that there was in 
fact an unknown vehicle who e operator was negli o-ent and 
that such negligence was the sole proximate cause of th e 
collision. 

And if the jury are uncertain as to whether there was an 
unknown vehicle and whether any such negligence has been 
proven by a preponderance of the evidence, or if you believe 
that it is just as probable that the operator of the unknown 
vehicle, if any, was not guilty of any such negligence as it is 
that he was, then you shall r eturn your verdict in favor thP 
the defendant, John Doe. 

Given 1-23-68 E.L.A. 

page 20-Q ~ INSTRUCTION NO. H 

If the jury believe from the evidence that the defendant, 
.T ohn Doe, was negligent and that such negligence was a 
proximate cause of the collision, and if you further believe 
from the evidence that the plaintiff was also negligent and 
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that such negligence proximately contributed to cause the 
collision, then your verdict shall be in favor of the defendant, 
John Doe. 

The law does not undertake to apportion or balance the 
negligence of the parties where both are at fault in order to 
ascertain which one is most at fault, but the plaintiff is barred 
from recovery if he was guilty of any negligence which 
proximately contributed to cause the colli ion. 

Given 1-23-68 E. L.A . 

• • • • 

page 20-T r INSTRUCTION NO. K 

In order to rely upon the doctrine of uclden em ro-ency, 
the party relying on such doctrine mu t himself have been 
free from negligence in bringing about such sudden mer
gency; therefore if you believe from the evidence that the 
plaintiff was confronted by a sudden emergency, if any, but 
that he was guilty of negligence which contributed to the 
emergency, then the plaintiff cannot r ely upon any uch sud
den emergency to excuse his own negligence. 

Given 1-23-68 E.L.A. 

page 21 r In the Circuit Court for the County of Bote-
tourt, on Wednesday the 24th clay of January, in 

the year ineteen Hundred Sixty-eight . 

• • * * 

This clay came again the parties, by tneir attorneys, and 
the jury adjourned over from yesterday appeared in Court 
pursuant to their adjournment, and having received the in
structions of the Court, and heard the arguments of Coun
sel, were sent to their room to consult of their verdict, and 
after some time r eturned into the Court the following verdict, 
to-wit: 

"We the jury find for Clarence D. Motley, the plaintiff, and 
fix the amount of his damage in the sum of $10,000.00 

Andrew L. Brugh, Foreman" 

Thereupon the defendant, by counsel, moved the Court to 
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set aside the verdict on the grounds that it was contrary 
to the law and the evidence and that the Court erred in giv
ing certain instructions and that the damages were not proven 
in reasonable certainty, which motion the Court overruled and 
to the ruling of the Court the defendant, by counsel, excepted. 

Thereupon, on motion of the defendant, by counsel, he is 
allowed 10 days to file any additional motion in writing as he 
may deem proper. 

• • • • • 

page 22 r 

MOTION TO SET ASIDE THE VE RDICT 

• • " 

Comes now the defendant, John Doe, by leave of Court and 
herewith files his written motion to set aside the verdict 
r endered against him on January 24, 1968 and requests the 
Court to enter up final judgment in his, John Doe's, favor . 

The defendant, John Doe, by counsel, respectfully moves 
the Court under Section 8-352 of the 1950 Code of Virginia. 
as amended, and sets as his grounds the following: 

(1) That the verdict was plainly contrary to the law and 
the evidence and without evidence to support it. 

(2) That the plaintiff's own testimony and admissions 
showed him to be guilty of contributory negligence, as a mat
ter of law, and therefore the verdict should not stand. 

(3) That the plaintiff's evidence was inherently incr edible. 
unworthy of belief, and therefore the verdict lacked the neces
sary support for approval. 

( 4) That the plaintiff's own testimony as to how the acci
dent happened was physically impossible and was ther eby so 
manifestly false that r easonable man ought not to believe it. 

(5) For giving instructions of the plaintiff over defendant's 
objections and r efusing to give inst ructions offered by the 
defendant. 
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page 23 r 

Received and Filed Jan. 31, 1968. 

George E. Holt Jr., Clerk 

page 24 r 

* 

OPINION 

February 5, 1968 

This is an action by Clarence D. Motley to r ecover dam
ages against an unknown motorist designated herein as John 
Doe, for injuries sttfferred by him in a collision. H e has a jury 
verdict in his favor for $10,000.00. By r eason of this verdict it 
is established that there was in fact an unknown motorist 
involved who was on his side of the highway as he testified. 

Defendant, in its motion to set aside the v rdict of the 
jury contends, among other things, that the evidence of the 
plaintiff was incredible, unworthy of belief and not sufficient 
to support the verdict; that plaintiff's own testimony as to 
how the accident happened was physically impossible and was 
thereby so manifestly false that r easonabl e men ou()'ht not to 
believe it. It also objected to an instruction given by the 
court on sudden emergency, and that the plaintiff wa guilty 
of contributory negligence as a matter of Jaw. 

It having been established that ther e was in fact a John 
Doe on plaintiff's side of the highway, in what manner waf' 
his evidence incredible and insufficient ~ 

In Tyree v. La1·iew, 208 Va. 382, 158 S.E. 2d 140, the court 
said the test for determinin()' the credibility of witnesses and 
the weight of their testimony was clearly and succinctly 
stated in Burke v. Scott, 192 Va. 16, 23 63 S.E. 2d 740, 744 
(1951), where it was said: 
" * * * To be incredible, evidence must be either so manifestly 
false that r easonable men ought not to believe it, or it must 
be shown to be false by objects or things as to the existenct> 
and meaning of which r easonable men should not differ." 

The plaintiff testi:fie\1 that as he wai" driving south on 
Route 220 at 50 mil es per hour he came into a curve at Big 
Hill Service Station on his right. The curve wa to the left. 
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The posted safe speed at this point was 45 miles per hour 
which he did not see. \ iVhile travelling at 50 miles per hour he 

looked down the highway and saw J ohn Doe ap
page 25 r proaching on his, plaintiff's, side of the highway 

and about 250 feet away. Plaintiff did nothing ex
cept possibly he may have let up a little on the accelator. He 
proceeded at his same speed thinking John Doe would pull 
over to his side of the highway or proper lane. After travel
ling 100 feet and John Doe not having pulled over, plaintiff 
pulled off on the shoulder on his right. The shoulder was 9% 
feet wide. The service station was to his right. On the 
shoulder he travelled another 135 feet. at which time the 
north bound lane was clear and the south bound lane was also 
clear except for John Doe. After travelling along the shoulder 
for the 135 feet, John Doe still being in the south bound lane, 
plaintiff testified he thought John Doe ' 70uld tu rn into the 
service station, and when he saw that he would not, plaintiff 
abruptly turned his motor vehicle to the left and John Doe 
passed him on plaintiff's right. As he de cribed this John 
Doe was still in the south bound land when he passed on 
plaintiff's right. As he turned plaintiff for the first time ap
plied his brakes, then lost control of his car, which crossed the 
highway, another 96 feet, and crashed into a shale bank on 
the opposite side, turning over and injurmg plaintiff. John 
Doe continued up the highway and did not stop. 

\i\Ther e was John Doe all this time 1 Plaintiff first saw him 
when he was 250 feet away. He was moving since plaintiff 
first said he thought he would pull over and then, while 235 
feet away, plaintiff thought he would pull into the service 
station. Or was he standing still parked in plaintiff's lane of 
travel ~ If he was moving what was his speed 1 Plaintiff was 
traveling 50 miles per hour or 73.3 feet a second. John Doe 
was moving so he must have been more than 250 feet away 
when plaintiff first saw him . But how far . In any event 
plaintiff had plenty of time and plenty of room to pull into the 
north lane and avoid the collision. But he did not do this. 
He pulled onto the shoulder. Had he stayed there he would 
have avoided John Doe for plaintiff said he was still in the 
south lane. \ iV1ten plaintiff cut sharply to the left in front of 
John Doe, John Doe passed on plaintiff's r ight safely. Was 
ther e in fact a John Doe~ 

Not only is this evidence incredible and cannot be satis
factorly explained, but where is the sudden emergency which 
plaintiff found him sel£1 Did he not by his own lack of care 
put himself in this position 1 Could he not have avoided iU 

He saw John Doe in the highway in time to get on 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 
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page 26 ~ the shoulder why did he not stay there 1 John Doe 
was never on the shoulder. The shoulder was 9% 

feet wide. There was plenty of room. Why did not plaintiff 
slow down 1 H e did not apply his brakes until he cut sharply 
across the highway in front of John Doe and it was then he 
lost control of his car. Besides being in plaintiff's lane of 
travel at the time how far away was John Doe when plaintiff 
cut in front of him 1 There are many unanswer ed questions 
which if answered could throw a lot of light on what did 
happen if it happened the way plaintiff said it did. 

When was plaintiff faced with the sudden emergency ~ 250 
feet away1 135 feet away1 When he thou_qht John Doe would 
turn into the station 1 It would appear that whenever or 
whereever it did occur plaintiff helped bring it about and it 
could have been avoided by the exercise of care by plaintiff. 
In my opinion there was no sudden emergency and it was 
error for the court to have given an instruction for plaintiff 
on this question. 

It is also my opinion that the evidence of the plaintiff in 
this case is incredible and is insufficient to support a verdict 
in his favor. I realize the credibility of the witnesses and the 
weight to be given the evidence is usually for the jury and 
that the judge should stay out of the jury box but when it is so 
incredible and manife tly false that r easonabl e men ought not 
believe it, then it becomes, not a question of fact but one of 
law. The court must exercise some degree of control over 
verdicts of juries to prevent manifest miscarriage of justice. 
But this must be done only in those cases where it is apparent 
the jury is wrong in some manner. H er e perhaps they were 
carried away with the fact plaintiff's own insurance company 
would pay for his injuries. After all, what is insurance for 1 
P erhaps under the circum tances it was easy to forge t abont 
John Doe. 

It is clear that plaintiff's injuries were brought about by 
his own negligence in that he failed to keep his vehicle under 
proper control and that he was exceeding a safe . peed at the 
time under the circumstances. It is also clear he could have 
avoided the collision. 

This case is not unlike Goodwin and R eed v. Gilrnan, 208 
Va. 422, 157 S.E . 2d 912, wher e the defendant, Reed, driving 
at 55 miles per hour, saw plaintiff who was gue t in another 
defendant's car, approximately 45 feet away, in her lane of 
travel, did nothing to avoid the collision, di.d not slow down 
and admitted she could have pull ed into the other lane and 

avoided the collision. 
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page 27 r The verdict rendered in fa-.·or of the plaintiff 
will be set aside for the foregoing r easons and 

final judgment entered in favor of the defendant. An order 
to this effect may be prepared for entry. 

This opinion is hereby made a part of the record in thi s 
action. 

page 28 r 

• • 

• • 

• • 

Respectfully, 
Earl L. Abbott 
Judge . 

FINAL JUDGMENT 

The defendant, John Doe, by counsel, having reserved the 
right prior to the entry of judgment in this case to file any 
additional motion he may so desire within a period of ten 
days, and a written motion pursuant to ~ 8-352 of the 1950 
Code of Virginia, as amended, to set aside the verdict of the 
jury rendered against the defendant on January 24, 1967, and 
enter up final judgment in favor of the defendant, John Doe, 
having been presented, the same is hereby ordered filed. 

And the Court being of the opinion that said motion should 
be sustained, doth so Adjudge, Order and Decree, for the 
reasons et out in the Court's opinion dated F ebruary 5, 
1968, filed in and made a part of the record in this action . 

It is, therefore, Adjudged, Ordered and Decreed that the 
said verdict of the jury heretofore returned herein be, and 
the same i hereby set aside, and fin al judgment is hereby 
entered in favor of the defendant, John Doe. 

To which action of the Court the plaintiff, by counsel, ex
cepted and objected. 

Enter: Feb. 22, 1968. 

page 29 r We ask for this: 
F. Byron Parker 

James M. Roe, Jr. 
Attorneys for defendant 

Earl L. Abbott, Jndge 
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Seen and objcted to: 
Harvey S. Lutins 
Attorney for plaintiff 

page 30 ~ 

• • 

NOTICE OF APPEAL AND 
ASSIGNMENTS OF ERROR 

• • • 

NOTICE is her eby given that Clarence De-v.rey Motley ap
peals from a final judgment of the Circuit Court of Botetourt 
County, Virginia, enter ed on the 22nd day of F ebruary, 1968, 
and will apply to the Supreme Court of Appeals of Virginia 
for a writ of error to said judgment. 

In support of his petition for a writ of error, the following 
assignment of error will be relied upon: 

The Court erred in setting aside the jury verdict and enter
ing judgment for and on behalf of the defendant. 

Respectfully submitted: 

Clarence Dewey Motley 
Harvey S. Lutins 
Of Counsel 

• • • * ~ 

page 31 r 
• • • * * 

Filed in the Clerk's Office the 29th day of F eb., 1968. 

Teste: 

George E. Holt, Jr., Clerk 

• 
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Clarence Dewey Motley v. John Doe 

T1··oope1· T . N. Middlecamp 

15 

Stenographic report of all the testimony together with the 
motions, objection and exceptions on the part of the re
spective parties, the action of the Court in respect thereto 
and other incidents of the trial in the case of Cla1·ence Dewey 
Motley vs. John Doe tried in Fincastle, V1rginia, on January 
23 and 24, 1968, before the Honorable Earl A. Abbott and a 
jury, in the Circuit Court of Botetourt County, Virginia. 

APPEARANCES: 

William E . Land, Esquire 
Harvey S. Lutin , Esquir e 

Counsel for the Plaintiff 

F . Byron P arker, Esquire 
James M. Roe, Jr., Esquire 

Counsel for th e Defendant 

Received and Filed April 3, 1968. 

Jan. 1968 
page 2 ~ 

Earl L. Abbott, Judge 

* * 

TROOPER T. N. MIDDLECAMP, called as a witness on 
behalf of the plaintiff, being fir st duly sworn, testified as 
follows : 

DIRECT EXAMINATION 

By Mr. Lutins : 
Q. State your full name, please, sir . 
.A . Trooper T. N. Middlecamp. 
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Trooper T. N . Middlecarnp 

Q. By whom are you employed, Trooper 1 
Jan.l968 A. The Virginia Department of State Police. 
page 3 r Q. In what capacity~ 

A. As a trooper. 
Q. Trooper, did you have an 9ccasion on May the 13th, 

1966, to investigate a collision involvirjg the plaintiff in 
this case, Mr. Clarence Dew y Motley. 

A. Yes, I did. 
Q. Before we get into that, I believe at the reques t of coun

sel you have drawn on the blackboard the scene of the crime, 
of the accident, excuse me, the scene of the accident 1 

A. Yes, sir. 
Q. Now Trooper, does this readily depict the scene as you 

arrived at it pursuant to a calH 
A. Yes, sir. The picture is not to scale but that's the gen

eral layout of the accident scene. 
Q. All right, sir. Trooper, when you arrived at the scene, 

what did you find ~ 
A. When I arrived at the scene, I fonnd a 1961 Pontiac 

sedan sitting in this po ition off of route 220 jus t south of 
the Big Hill Grocery Store. 

Q. All right, sir, had that car struck anything~ 
A. It had struck a bank on this east shoulder here. 
Q. What was the damaO'e indicated to that vehicle1 

A. There was extensive damage to the left front 
Jan. 1968 and complete left side. 
page 4 r Q. Who did you find was operating that motor 

vehicle~ 
A. I contacted a 1r. Clarence Dewey Motl ey at the C & 0 

Hospital in Clifton ForO'e on that afterwwn and found that 
he was the operator of the vehicle. 

Q. What is his address . 
A. I have 1400 Franklin Turnpike, Danville, which is his 

address. 
Q. Was he there at the scene when you arrived~ 
A. No, sir, he wasn't. 
Q. \iVhere had he been taken ~ 
A. H e had been taken to the C & 0 Ho pital m Clifton 

Forge. 
Q. Did you find that there was an occupant in this vehicle~ 
A. Yes, sir, ther e wa . 
Q. Have you shown his vehicle on this diagram. 
A. Sir ~ 
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17 

Q. Have you shown his vehicle on this diagram~ Have you 
shown- you've shown it as vehicle number one~ 

A. That's correct. 
Q. All right, sir. Now can you tell the Court and jury the 

type of layout of this scene, whether it's a graded curve or a 
fiat curve or give us a general description of the 

Jan. 1968 scene. 
page 5 r A. Y.,T ell it's a slight downhill grade curve. It 

would be do·wnhill going south on route 220. 
Q. Can you give us the degree of the curve~ 
A. No, sir, I can't. 
Q. ·what are the widths of the traveled portion of the 

highway~ 
A. They are ten-foot lanes on 220 and the complete width of 

route 220 is twenty-one feet. 
Q. What is the width of the shoulder t o the left where 

Mr. Motley's vehicle ultimately res ted~ 
A. I didn't measure the width of the shoulder. I can give 

you an approximation. 
Q. All right, sir. 
A. It's approximately three feet. lt'R a slight shoulder 

here. It's a r ed clay and shale bank on this side here. 
Q. Trooper Middlecamp, you have shovm Big Hill Grocery 

on this diagram. Is there anything between that grocery store 
building and the hard surface of routP 220 ~ 

A. Yes, sir, there is. 
Q. V\That is that ~ 
A. Well coming out of the grocery sto1·e ther e would be a 

lane and then next to the lane would be gas _!Jumps and then 
east of the gas pumps would be another lane and then there 

is a lit tlf' grassy area where the telephone hooth 
Jan. 1968 is situated . 
page 6 r Q. Can you indicate on the plat thf'rf' the telP-

phone booth ~ 
A. Yes, sir. The telephone booth comin~ out of the grocery 

store, the gas pumps would be her e (indi~ating on dia()'ram) 
and this would be a lane and this wonkl he anoth 0r lane anfl 
here would be the telephone booth . 

Q. And there is a gr assy plat in fron t of thf' tPl Pphom~ 
booth ~ 

A. It's just a small place. It's not mnch . 1t's jmt wh en~ 
the telephone booth sits. 

Q. I s there any sign post on eitlwr sidf' of Big H ill Grocen' 
and if so, where~ 
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A. Sign post . 
Q. Yes, sir. 
A. Yes, sir, ther e is a Big Hill G roccry sign pos t and I 

think they have an advertisement sign in front of their store 
ther e adverti ing the type gasoline they ell. 

Q. Can you indicate either or both of those signs on this 
plat . 

A. I think the Big Hill Grocery Store sign is situated down 
her e and the gasoline advertising ign would be here in front 
of th stablishment. 

Q. Now you have indicated a double line dividing 
Jan. 1968 the north and south lane of travel ~ 
page 7 ~ A. That's correct. 

Q. What was the weather condition that day' 
A. It was cloudy. 
Q. What was the surface of the hi()'hway' 
A. It was dry. 
Q. What was the nature of the surface~ 
A. Blacktop surface. 
Q. This was at what time' Do rou recall ~ 
A. I was notified at 2 :40 P. M:. on the 1.3th of May. 
Q. And you arrived at the scene at what time? 
A. Five minute after three. 
Q. And Mr. Motley had already been taken to the hospital 

at that time ? 
A. That's correct. 
Q. Did you make any measurements at the seen . 
A. Yes, I did. 
Q. vVould you tell the Court and jury please what measurP

ments you made' 
A. \ iVhen I arrived at the scene, I fonnd the 1961 Pontiac 

sitting in this position and at an angle after leaving the 
hard nrface, from the hard urface to the point of impact 
was seven foot and from th edge of the hard surface in the 
northbound lane crossing back over the southbound lane at 
an angle to the hard surface on the side where the Big Hill 

Store is located wa. ninetv-six feet and then fur
Jan.1968 ther on north leading up to those impressions her e 
page 8 ~ \Va another hundred and thirty-fiw feet on th . 

west shoulder of the highway. 
Q. Now when vehicle one as you have shown left the hard 

surface, how far off the hard surface to the right did it leave . 
A. I couldn't say exactly. There was room enough on that 

shoulder where a vehicle can get off. I didn't measure the 
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width from the edge of the hard surfacA to the tire prints. 
Q. But you knew there was room enough if you were at

tempting to park your vehicle to park between the hard sur
face and the telephone booth 1 

A. Yes, sir, there is. 
Q. Of course you have to go, I assume, fairly slow to park? 
A. I don't know. I just know there is ample room on that 

shoulder where you can park a vehicle. 
Q. vVhat is the nature of that shoulded 
A. It would be mud and gravel. 
Q. Mud and gravel ~ 
A. Yes. 
Q. Loose gravel ~ 

A. Yes, sir. 
Jan. 1968 Q. Can you tell the Court and jury as you ap
page 9 ( proached that scene operating in the direction Mr. 

Motley \·Vas operating his vehicle, that is, a south
erly direction, at what point would you have to come onto the 
curve to see completely and fully around i t ~ 

A. Oh, you would have to be just nor th of the Big Hill 
Grocery and ther e is fairly good visibility up to the curve 
possibly this point right her e but once yo u get into the curve 
it becomes nearly blind south of the Big Hill Grocery. 

Q. Can you estimate in feet as you approach the curve 
what distance you would be near the cur ve before you could 
see~ 

A. I would say two hundred feet, two or three hundred feet 
you would have good visibility. 

Q. If you had pictures, I guess that wmrld depict the scene 
better, wouldn't it ~ 

A. Yes, sir. 
Q. Those will be introduced, but now, Trooper, pursuant 

to your investigation it was, you made an effort to talk to 
Mr. Motley ~ 

A. That's correct. 
Q. And did you see Mr. Motley 7 
A. I saw him at the C & 0 Hospital m Clifton Forge. 

Q. I didn't unders tand that. 
Jan. 1968 A. I saw Mr. Motley at the C & 0 Hospital in 
page 10 r Clif ton Forge. 

Q. \ iVhat time did vou see him ~ 
A. I couldn't tell you the e"Xact time. I arrived at the 

scene at five minutes after 3 :00 and it was some time for me 
to clear the scene of the accident and after that I left and 
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went to the C & 0 Hospital. It was possibly around four 
o'clock that afternoon. 

Q. About an hour or an hour and a half after he was 
injured~ 

A. Yes. 
Q. Did he appear to be injured~ 
A. Yes, sir. 
Q. And about an hour and a half after he was injured you 

discussed the accident with him ~ 
A. That's correct. 
Q. \Vhat did he tell you with reference to the collision? 
A. Mr. Motley advised me that he was proceeding south 

on route 220 and when he approached Bi:; Hill Store, he met 
a vehicle that was partially on his side of the road in the 
curve at the Big Hill Store. 

Q. Did he say he attempted to avoid this vehicle and as 
a r esult the collision took placfo 1 

Jan. 1968 A. Yes. 

page 11 r Mr. Lutins: Your witness . vVait. Let me just ask 
one other question. 

By Mr. Lutins: (Continuing examination) 

Q. What is the speed limit there~ 
A. The speed limit is fifty-five miles an hour on route 220. 
Q. At what speed did Mr. Motley tell you he was going~ 
A. He advised me that prior to the ac6dent he was travel-

ing approximately fifty miles per hour. 

Mr. Lutins: Your witness. 

CROSS EXAMINATION 

By Mr. Roe : 
Q. Trooper Middlecamp, to help the jury with your dia

gram I want to show you some pictures--(to the Reporter
Will you mark these ~ ) 

(Photographs marked "Defendant's Exhibits 1 through De
fendant's Exhibit 7" for identification ancl filed her ewith) 

By Mr. Roe: (Continuing examination) 
Q. Now Trooper, I show you "Defendant's Exhibit Number 

One". Would you tell the jury what that depicts and if that 
is a true picture of the way the road was jn 

Jan.1968 May. I might add that those were taken while 
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page 12 r snow was on the ground but is that a true picture 
of the road and the area as yon observed it, as yon 

found it on the 13th day of May 19661 
A. 'rhat's correct. 
Q. And that is looking in what direction 1 
A. That would be looking south on route 220. 
Q. And this would be th e direction in which Mr. Motl ey 

was traveling1 
A. That's correct. 
Q. I a k you to look at plaintiff's, "Defendant's Exhibit 

Number Two" and is that still another photograph of the 
same highway closer toward Big Hill Grocery Store? 

A. That's correct. 
Q. And I show you "Defendant's Exhibit umber Three)t 

which is still a closer view of the southbound traffic lane on 
the curv that is d picte<'l, the samr <'lirec6on. 

A. That's correct. 
Q. I ow yon tes tifi ed that Mr. Motley had approximately 

two or three hundred feet of visibility as he was traveling 
son th, is that correct ~ 

A. That's correct. 
Q. And if a car was in Mr. Motley's lane as he 

.Jan . 1968 claimed, partially in hi s lane, then he would have 
page 1 ~ r been able to er it soon er than if th e car had bern 

in its own lane, is that correct ~ 

Mr. Lutins : Objection. 
'rhe Court: J will have to overrul r it. 
Mr. Lntins : Exception. 

By Mr. Roe : (Continuing examination) 
Q. ""Would yon answer the question now, Trooper . If yon 

say the visihility-if you will point with the poin ter, maybe 
the jury can ser-if the visihili t~, of Mr . i\.fo tley's car coming: 
sonth was approximately two or three h 11 nrln~rl f eet as ymi 
have t0stified earlier, is that correct ~ 

A. 'rhat's correct. 
Q. And if th er e had bPen a car partially in Mr. Motley's 

lane traveling north , he would have been able to ee it sooner 
than if it had been in its own lan e, is that correctT 

A. Y rs, sir . 
Q. I ow what is th e maximum afe spee<l ami is it so po. ted 

out there? 



22 Supreme Court of Appeals of Virginia 

Tr·oop er T . N . Middlecmnp 

A. Forty-five miles per hour. 
Q. And how far approximately is that from the cnrve or 

from the front of the Big Hill Grocery Store? 
A. I couldn't say exactly. It 's just north of the Big Hill 

Grocery. It's on the west shoulder of route 220. 
Jan.1968 Q. I see, and Mr. Motley told you, you ay, that 
page 14 ~ he was doing approximately tlfty mil s per hour . 

A . That's correct. 
Q. Now in your investigation the car \·vas still in place 

when you arrived, is that corr ect ? 
A. That's correct. 
Q. Did you find any skid marks or any marks that would 

indicate to you that an application of brakes had been made 
either by Mr. Motley or by a phantom car traveling north ~ 

A. Yes, sir, I did. 
Q. And where did you find tho~e? 
A. I found those marks leacling from the southbound lane 

at an angle acros the outhbound lane and into the north
bound lane. 

Q. And this is the first point you saw any application of 
brakes, is that correcU 

A. That's correct. 
Q. And was there any application of brakes in the north

hound lane within a hundred feet or two lmndred feet of that 
curve~ 

A. I checked the scene and I didn 't see any skid marks or 
impression marks in the northbound lane at the accident 
cene. 

Q. All right, and was ther e any in the south
J an. 1968 bound lane that would have been laid down by Mr. 
page 15 ~ Motley before he left the hard surface? 

A. No, ir, other than those marks. 
Q. Where he came back onto the highway? 
A. Yes, sir. 
Q. All right, as I understand the shoulder of the road on 

Mr. Motley's side is nine and a half feet wide, is that corr ect ? 
A. That's correct. 
Q. And this would have been wide enough to bring a car to 

a full stop, in other words, you could haYe stopped a car in 
that width ? 

Mr. Lutins : Now if Your Honor please, under these cir
cumstances or under what circumstances~ 

The Court: I will have to sustain the objection . 
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By Mr. Roe: (Continuing examination) 
Q. Trooper, did you have any indication of how Mr. Mot

ley's car left the hard surface north of the Big Hm Grocery 
Store ? 

A. Yes, sir. Mr. Motley's vehicle left the southbound lane 
on the westbound shoulder and traveled along route 220 
for a hundred and thirty-five feet. 

Q. And when he left the highway at this point 
Jan. 1968 somewhere wi thin the maximum safe speed sign, 
page 16 r was it a gradual or an abrupt departure from the 

highway from what you observed¥ 
A. It wouldn't be close to the maximum safe speed sign. It 

would be about where the entrance to the Big Hill Grocery 
Store would be coming south on route 220. 

Q. In other words, on one of the defennant's exhibits, "De
fendant's Exhibit One"-well let 's take "Defendant's Exhibit 
Two". Would you show by marking on the photograph just 
where Mr. Motley left the hard surface approximately~ 

A. He left the hard surface in this area here. It's about 
where the entrance headed south on route 220 where a mo
torist could pull into th e Big Hill Grocery Store (witness 
marks photograph). 

Q. All right, and that's r ight wher e you have the "X" in 
the bottom part of "Defendant's Exhibit Number Two", is 
that correct 1 

A. That's correct. 
Q. And that's where he left th e highway 1 
A. Yes. 
Q. Now I show you "Defendant's Exhibit Jumb~r Four" 

and would you tell the Conrt what that shows. 
A. That shows route 220 jnst south of the Big Hill Grocery 

Store . 
.Tan . :1968 Q. And woukl this photograph cover the area in 
page 17 r which Mr. Motlev came back onto th e hard sur

face? 
A. Yes, sir, it would cover a part of the area. 
Q. -Will you mark that w-ith an "X" where ht• came hack 

onto the hard s1uface. 
A. I don't believe it would be on thi:: photograph right 

h er~. 
Q. It wouldn't be on that photograph 1 
A. No, sir. 
Q. All right, I show you "Defendant's Exhibit Number 

S0v~n" and would yon tell the Court what that is showing1 
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A. It shows route 220 heading north. 
Q. H eaded north ~ 
A. Yes, sir. 
Q. All right, can you identify by marking an "X" on that 

photograph where Mr. Motley came back onto the hard sur
face. 

A. Yes. (Witness marked photograph) 
Q. And I believe by your diagram wher e he left and where 

he came back on was a hundred and thirty-five f eet ? 
A. Tha t's correct. 
Q. And ther e was available over this lmndred and thirty

five feet, thi nin e and a half foo t shoulder on the 
Jan. 1968 west side ? 
page 18 ~ A. Yes, ther e was a sllouldor on the wes t side 

nine and a half feet. 
Q. All right. Jovv Trooper , was there, Trooper , any evi

dence of any contact whatsoever between Mr. Motley' vehicle 
and the phantom vehicl ? 

A. No, sir. 
Q. And I believe Mr. ![otley's statement to you was that it 

was partially on his side of the road ~ 
A. That's right. 
Q. Did he indicate to you how far the vehicle was away 

from him at the time he first viewed it ~ 
A. No, sir, he didn't. 
Q. H e did not ~ 
A. No, sir. 
Q. I believe, Trooper , ther e wa~ another pas enger in th f' 

vehicle with Mr. Motley, is that true? 
A. That's correct. 
Q. Did your investigation r eveal whether or not he could 

shed any light on how the matter happenf'd? 
A. No, sir, he couldn't. 
Q. Why was that ? 
A. He was asleep at the time of the accident. 
Q. In other words, your investigati on indicat<>d he was 

asleep at the time of the accid ent ~ 
A. That's correct. 

page 19 r Mr. Ro : I believe that's all a t this time, Your 
Honor. W e would like for the Trooper to tay 

around . 
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Q. Let me ask you one question. Did your investigation 
r eveal that Mr. Williams stated that Mr. Motley had made any 
exclamation when this was taking place 1 

A. I didn't talk to Mr. Williams. Mr. Williams, when I 
arrived at the C & 0 Hospital, was in the operating room and 
he was contacted by a Trooper Jasinowski in Alleghany 
County who relayed the information to me. 

Q. Now I hand you "Defendant's Exhibit Three" and that 
shows the telephone booth 1 

A. That's correct. 
Q. Are you suggesting to the Court anrt jury that the sur

face between the telephone booth and the hard surface, a car 
could pull in 1 

A. Well her e is the edge of the hard surface and from the 
edge of the hard surface to this ditch line is nine and a half 
feet and from the ditch line to the telephone booth I don't 

know the distance. 
Jan. 1968 Q. And you are telling the Court and jury that 
page 20 ~ there is space in there if a man desires to park to 

go into the Big Hill Grocery 1 
A. That's correct. 
Q. All right, there was room to park if a man intends to do 

so under normal circumstances, there is ample room to parkT 
A. That's right. 

Jan. 1968 
page 71 ~ 

CLARENCE DEWEY MOTLEY, called as a witness in his 
own behalf, being flrst duly sworn, testifl ed as follows : 

DIRECT F-XAMINATION 

By Mr. Land: 
Q. Mr. Motley, will you please state your full name, your 

age, your address and you r occupation. 
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Jan. 1968 A. Clarence Dewey Motley, 1400 Franklin Turn-
page 72 ~ pike, Danville, Virginia, age 52. 

Q. ·what is your occupation ~ 
A. I am an electrician. 
Q. On May 13th, 1966, did you have occ:tsion to be up here 

in Botetourt County~ 
A. Yes, sir, I was coming through Botetourt County. 
Q. vVJ1 er e wer e you working prior to that time 1 
A. Well I had just left a job in Covington, Virginia. 
Q. vVho wer e you working for in Covington 7 
A. Richardson-Wayland, electrical contractors out of Roa

noke, Virginia . 
Q. \ iVhen did you go to work for Richardson-Wayland in 

Covington 1 
A. ·wen I had just accepted the job. I went up on Tuesday. 

I went to work and I worked up there rme day and I mane 
preparations to be off to go back home and I went, I started 
back home on Friday afternoon in the early part of the after
noon. 

Q. This wonld be the J 3 th ~ Friday the t3th ? 
A. Friday the 13th, yes, sir. 
Q. Of 1966~ 
A. 1966. 

Q. All right, sir, just tell t1.e Court and jury, 
Jan. J968 after leaving, beginning at the time that you left 
page 73 r Covington, what did you do ~ 

A. W ell I had this fellow with me and he said he 
was going to go back with me. 

Q. \iVho was that? 
A. F loyd \ iVilliams. And I told him I was going to leave 

sometime that day and we got together and >ve left. I don't 
r emember exactly what time it was we left Covington. It 
was somewher e around 2:00, 1 :30 or 2:00 or 3 :00, 2:30, I don't 
know, and I had my car, I changed the oil. 

Q. \iVher e did you have it ~ 
A. I had the oil changed and the tank filled in Covington 

and wa coming on down th e road and I told him, I said, "T 
should have the car o-reased." I said, "I can feel those shocks 
or something rubbing," and we stopped in Clifton Forge. 

Q. This conver sation, Mr. Motley, that you had with Mr. 
Williams ahont the shocks, thi s was betwe n Covington and 
Clifton Forge~ 

A. Clifton Foro-e, yes . 
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Q. Then after they finished your automobile, what did you 
do in Clifton Forge~ 

A. vVell I had asked the man if he could grease the car and 
he said yes, but he had one more ahead of me and 

Jan. 1968 just in a few minutes he'd get to it and o I waited 
page 74 r around and I ate a pack of nabs and I drank a 

Coca-Cola and waited around t ill he greased it ano 
Mr. \ i'\Tilliams, he disappeared. I don't lnww wher e he went. 
He told me later he went to get something to eat. 

Q. Then af ter they fin ished yonr a11tomobil e what did you 
tlo ~ 

A. W ell we proceeded on toward home and after we-we 
came on down the highway a bit and I saw this car coming 
around the curve and he just cut right o ·er on my side. The 
first thouO'ht I had was he was going to get back on his side 
and I didn't even cut my speed. I said, "\Yell I'll just- " that 
was just a thought, that he was going to get back and so I 
veered to the right to give him room and ~ t looked like to me 
he was coming to the right too, coming t o my r ight and so I 
said, "I got to get out of his way," and T whipperl it over to 
the left and I lost control of it then. 

Q. This was- look a t this diagram here that the state 
trooper has drawn. Does this look like -;omething like what 
might have happened up ther e then, just in front of the Big 
Hill Groc0ryW Your car wa coming thi s way clown 220 ~ 

A. Yes. 
Q. H eading south, were you not~ 

Jan. 196 A. Yes. 
page 75 ~ Q. You got over to the right and th0n hack OYf'r 

to the left and ended up against-
A. Agai nst the hank, yes , sir. 
Q. When you first saw this vehicle-wait a minute, before 

we get to that- no, when you first saw this oncoming v0hicle on 
your side of the road, how far away from him wer0 you or 
what distance was i t ~ 

A. W ell in my judgment, I ·would say in feet, not exactly 
accura te, hnt I would say aro11ml two h1m rlrPrl anrl fifty fPPt 
anyway. 

Q. All ri ght, and wha t kind of car was this that you meU 
A. W ell I wouldn't be sure, to swear tc it, I wouldn't say 

for sure hut I had the impr0s ion it was a 195R Ford. 
Q. And the color' 
A. Black or clark. It was very clark. 
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Q. Black or dark. Did that car stop? 
A. I wouldn't know. It went by me as I got out of the way, 

it was gone. 
Q. It went by you? 
A. Yes, on my right. 
Q. He passed you on your right ? 

A. Yes, sir. 
Jan. 1968 Q. Now let's go back to Covington a moment. 
page 76 ~ On the night or the day before this accident hap

pened which was, the accident happened on May 
13th, let 's go back to May the 12th, Thursday. vVhat did yon 
do on Thursday~ You said you didn't work on the 12th 1 

A. No, I didn't. Well that afternoon l washed out some 
clothes by hand, some underwear, that was very soiled. 

Q. Wher e was this 1 
A. In my room. 
Q. And then did you go out1 
A. Yes, I went out and had supper and I drank a beer or 

two down at, I don't even r emember the name of the street in 
Covington. 

Q. Now did you-what time did you go to bed1 
A. I guess it must have been around J 1 :00 or 11 :30 any-

way before I went to bed. 
Q. Thursday night ? 
A. Thursday night. 
Q. And what time did you get up on Friday, the 13th~ 
A. \Vell I'm an early riser and I got up around 5 :30 or 

6:00. 
Q. Did you have anything to drink on Friday, the 13th 1 

A. Oh, no . No, I didn't drink anything that 
Jan . 1968 dav. 
page 77 r ·Q. No beer at all1 

A. No beer at all. 
Q. No whiskey1 
A. No whiskey. 
Q. How long have you been driving an automobile, Mr. 

Motley? 
A. Well I've been driving since along about 1927. I first 

started when I was ahont twelve vears old. I drove a 'r
model some before they bad driving.licenses. 

Q. You had a ,·alid oper ator' li cense <1t th e time of thi s~ 
A. Yes. 
Q. vVhat kind of car wen• yon driving ~ 
A. A 1961 Tempest. 
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Q. I believe that 's a Pontiac, that TempesU 
A. Yes, sir, it's a Pontiac. 
Q. A four-dood 
A. A four -door, yes, sir. 
Q. And this was t itled in .'·our name~ 
A. Yes, sir . 
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Q. "\iVhat happened to the car ~ Was then' an y damage m 
the collision with the bank 1 

A. It wa a total loss. 
Q. A total loss 1 

Jan. 1968 A. About $ 00 damage and that was exceeding 
page 78 r the value of the car. 

Q. What do you put as the value of the car~ 
A. Well if you wanted to borrow some money on it or go 

to a bank for evaluation-

Mr. Roe : Your Honor. 
Mr. Land : Th at's not what I wanted. 
Mr. Roe : First of all, it is an opinion. We object to his 

giving opinion evidence. 'J'he best evidence would he to have 
somebody testify as to the value before and after. 

Th Court You are ri ght, Mr. Roc. T snstain th 0 objection . 
Mr. Land : I agree. 
Mr. Roe: Okay. 

By Mr. Land : (Continuing examination) 
Q. Mr. Motley, you were taken to the hospital 1n Clifton 

Forge, wer n't you' 
A. Yes. 
Q. How did you get to the hospital ~ 
A. By ambulance. 
Q. Do you r ecall, what do you r ecall, r emember, imme

rlia teb after the acci dent ~ 
A. Well my :first r ecollection was I came to and I heard 

some fellows tallcing to my left and they saic1 , "Vle 
J an.1968 etter get that guy out, he's bleeding pretty bad," 
page 79 ~ and I looked up, kind of cut my t>yes np, and this 

fellow was laying across me over her e and blood 
was dripping down and it seemed to me if T could just 
straighten my legs, I could have come down, I could have 
raised up, but I couldn't . My legs was paralyzed from the 
waist down and I couldn't straighten my legs whatever. 

Q. Bnt s mebody did get you out of the car1 
A. 'l'hey wt>nt around anc1 pull t> d the other fellow out and 
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I just kept thinking if I could straighten m y legs but I couldn't 
and I asked the other f ellow to give me a hand, will you 
please, help me get out, and he said, "Don't worry, we'll get 
you out," then they pulled me out and I went out again and 
I don't r emember anything more until I was in the ambulance 
and that was just for a brief period and J went out again and 
the next thing I r emember was, I r eally, r t>ally know, was Dr. 
Edmunds telling me, said my back was broke. 

Q. Mr . Motley, before we get into the medical aspects of 
it and of your injuries, let's go back to the first time you saw 
this car on highway 220 at the Big Hill Grocery or there
abouts. You testified I believe you saw him on your side of 
the road and you thought he was going to get back on his side 

and ther efore you didn't cut your speed any1 
Jan.1968 A. I didn't. I didn't make any effort at all when 
page 80 r I first saw him. My impression was he was going 

to cut back. 
Q. Did you take your foot off the accelerator ~ 
A. Naturally I r eleased up on the gas. 
Q. And did you go to your right, go to the right side 1 
A. I veered to the right. How much, I don't know. I know 

I veered to allow him room and I saw he was veering the 
same way I was, directly in my path so I said heck with it, 
I didn't want to go over the bank. I couldn't see beyond the 
store. I didn't know what kind of bank it was so I hit the 
other lane. It wasn't anything coming in the other lane and I 
headed for that and I lost control, complete control of it when 
I cut back. 

Q. Do you recall applying your brakes a t any time 1 
A. Well I tell you the truth, I thought J applied the brakes. 

That 's what I meant to do to gain control of it. T non't know. 
Q. At what poinU 
A. As soon as I cleared him . As soon as I cleared the south

bound lane. I wanted to get out of his way because it looked 
like he completely had that lane and I wanted to get out of 
his way and then I was going to concen trate on gaining 

control of it. 
Jan. 1968 Q. How fas t did this happen, all of this~ 
page 81 r A. vVell it was quicker than you think. vVl1en I 

first saw the car, if I had had any idea or any in
clination that it was going to happen. I would have stopped. 
I would have pulled over to the side and stopped and let him 
hit me. It would have been a little better but I just thought 
he was going to veer back and I pr oceeclefl on and then I 
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saw he wasn't going to cnt back. J don't know if he was going 
to turn in at that store but he was going too fast to do any
thing like that and I just whipped around and it was just a 
matter of seconds, me getting out of the way, split seconds 
T'd say. 

Q. Let's get back, get you back to the hospital. The doctors 
have testified here today so I'm not going· to have you repeat 
all that. ·while you wer e in the hospital did you receive 
medica6on for pain on innumerable occasions ~ 

A. Ye, I did. 
Q. On the 19th, did you r eceive a lot on the 19th of May~ 
A. Yes, I did . I received pain shots several times. 
Q. I believe it was on the 18th that the doctor operatrd on 

your left wrist ~ 
A. ~['he 18th, yes, lw s<>t my wrist on t11e 1 th 

Jan.1968 and it was s<>vere pain. 
page 82 ~ Q. Now he gave yon a general anesthetic to 

knock you out to set that, didn't he~ 
A. Yes, and when I cam<> to after that, they give me several 

shots. 

Mr. Roe : He ha been leading for ~omP time. I didn't want 
to object bllt I mu st. H e has been leadin"". 

Mr. Land : I know. I didn't intend to do so. I apologize. 
I thought it WOllld be quicker that way bPcause the doctor ha 
already t estifi ed. 

By Mr. Land : (Continuing examination) 
Q. How long were yon in the C & 0 Ho::;pital ~ 
A. From May the 1 :1th, I think I left ther e ahout J1me the 

2nd. 
Q. And wlw rr did yon go when yon lPft tb e C & 0 H os-

pital ~ 
A. ·w ell I had a fri<>nd that worked fer th r town's ambu

lance service and th e doctor said I could o-o l1ome if I went 
by ambulance only so I had my ·wife to call my friend that 
run this ambulance service and be said yes, he'd come after 
me and he came after me and I went straight honw and wpnt 
to bed and I had to have a board put und er my hrd. 

Q. E. L. Townes, Inc. ambulance, you said '? 
A. Danville, Virginia. 

Jan.1968 Q. All right, what was the charge for that~ 
page 83 r A. $25. It would have been more but he wa~ 

jnst a goorl fri<>nd of min<> . 
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Q. You mentioned your wife just a moment ago. I take it 
you are married. Do you have any children~ 

A. Yes, sir, I have four children. 
Q. How old are they 1 
A. 'Vell my oldest one is twenty-nine and my youngest one 

is fourteen . 
Q. How many at home with you T 
A. I have two. I have a son twenty-two and a daughter 

fourteen. 
Q. Your son twenty-two, is he self -supporting? 
A. Oh, yes. 
Q. But your daughter, I take it, fourteen ~ 
A. No, she's still in high school. 
Q. Now after you got to Danville you said something about 

having a board in the bed. Explain that to me, will you, 
please, sir. 

A. Well they told me, Dr. Edmunds or Dr. Keffer one, 
I can't recollect just which one told me that if I went hom0, 
I'd have to sleep on a very straight bed for a good while, 
which I did. I slept on that. I went horn in June and I 
slept on it until September and then I bought a r eal firm 

mattress, extra firm. 
Jan. 1968 Q. In the meantime when you went horne, were 
page 84 ~ you wearing your brace ~ 

A. Oh, yes. I couldn't even, they wouldn't allow 
me to sit up until I had the pharmaceutical in Covington 
fitted me with a brace. They come up and taken measurements 
and fitted me with a brace. 

Q. Do you recall the date that this brace was fitted and you 
began wearing it 1 

A. No, I don't but I do lmow, I do know it was just a few 
days after they put the brace on me that I rode in the am
bulance horne. 

Q. Shortly before you wt>nt home, that was a few days be-
fore you went horne~ 

A. Yes. 
Q. The latter part of May~ 
A. Sometime in June, I don't remember tl1 e e.·act clay. 
Q. How long did you wear the brace~ 
A. ·w ell I wor th e brace continnously on up nntil October. 

I didn't take it off I don't think September or October or 
along ther e and then I would take it off and I'd try to walk 
around without it and at first it was hard dn mP to do withont 
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it but every day I would keep it off longP-r and longer and I 
finally got to where I could do without it. 

Q. Now when you went back to Danville f rom the 
Jan. l96 hospital, you saw Dr. J. J . Neal, Sr., did you not. 
page 85 r A. Yes. 

Q. Your family physician ~ 
A. Yes. 
Q. Did he make any, prescribe any medication or things for 

you? 
A. Well he gave me some pill. to make me, pain pills I 

guess, when I'd have severe pain and nervous condition. It 
seemed to affect my nerves to some extent and he r ecom
mended me to go to Dr. Boyer or Musgrove for further 
X-rays. 

Q. And you did go to see Drs. Boyer and :Musgrove 1 
A. I went to Dr. Boyer , yes. 
Q. And why did you go to him other th:m the recommenda

tion ? 
A. Well I didn't think my back was ever going to be 

straightened out any more. I was in a right good bit of 
pain and I went to see him to see if there was any thing he 
could do for me. 

Q. Were . ou seeking r eli H 
A. Seeking r eli ef, yes, sir. 
Q. Are you still in pain, Mr. Motley? 
A. Well yes, sir. If I don't take extremely good care of 

myself, I am. If I r each out my hands and go to lift any
thing sli ghtly upward, I can feel a good bit of pain 

Jan. 1968 in my back and my lower part of my back it seems 
page 86 r that something happens when rm walking without 

any warning whatever it gives way to my right leg. 
I just don't have, I lose altogether support of it. 

Q. Before this accid ent happened, whnt wa yonr condi 
tion about lifting and everything~ 

A. W ell before that I never had any tr ouble wi th my back 
in my life t at I can r ecall. I was considered a st rong man. 

Q. On your job . 
A. On my job. Well they considered me as a good lift r, 

almost a weight lif ter they fi gured. 
Q. Does your job as an electrician re(rnire you to do cer 

tain liftin~ or did it ? 
A. Well in my capacity my job r equired me to get places 

with my arms. T do electr ical im tall at ion liln~ ig-niter s on 
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boilers and things like that that I have to get to them and 
you don't, a lot of times you don't have any way to get to 
them except jump from pipe to pipe and rod to rod and 
hanger to hanger and I have to, I did before, I haven't since 
this accident. 

Q. This electrical work that yon are doino-, Mr. Motley, 1s 
this house wiring 1 

A. Oh, no. 
Q. What kind of electrical work do you do 1 

Jan. 1968 A. vVell we install heavy equipment, anything 
page 87 r from 4,160 volt motors on down and sometimes 

they wer e up in the air, they'r e elevated up to the 
second floor on steel beams. We don't do any small work. Of 
course we have to have temporary lighting too but the small 
electricians come on behind us. 

Q. Was this power generating stuff that you wer e working 
on1 

A. Yes, sir, it generates the power, yes, ir, but what we 
have to pertain to is the electrical on the boiler end of it. 

Q. Does your wrist bother you now ~ 
A. Well in damp weather it does . I feel it quite a bit in 

damp weather but I don't have any strength at all in it. I 
don't have any strength in my left wrist. 

Q. What do you mean by s trength ~ 
A. I can't grip anything. I can't hold tight to anything. 
Q. Now have you incurred medical exlJtimses in connection 

with your injuries~ 
A . Oh, yes. 
Q. What are they, sir, do you know ~ 
A. ·well I have Dr. K effer $155. 
Q. Just a moment, before you go into that I'm gomg to 

hand you this. 

Jan.1968 Mr. Land: Excuse me, Your Honor. 
page 88 ~ Mr. Parker: If you want to take something up, 

we will take it out of the presence of the jury here 
if you want to. 

The Court: Show them what you've got. Mr. Parker, you 
read them and look at th em one at a time. Show him what 
you've got. 

(Bills shown to counsel for the defendant) 

Mr. Parker: If Your Honor please, th~re is one thing we 
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are in di agreement on, just one bill of .Dr. Keffer that we 
are in disagreement on. I object to him telling the jury. I 
think we should please discuss this out of the presence of the 
jury. 

The Court : Give him what you've got and I will take it up. 
Mr. Land : I have done so. 
The Court: Let the witness tes tify to what you've got and 

I will take that one up. 

By Mr. Land : (Continuing examination) 
Q. Mr. Motley, I'm going to show you ::;orne statements or 

bills from the doctors and I'm going to hand it to you and 
se if this is the amount the doctors charged you with. Don't 
refer to that, r efer to what I show you. 11hat is Dr. Boyer's 

bill for his treatment to you 1 
Jan.1968 A. That's right. 
page 89 r Q. How much is that, sid 

A. $65. 

The Conrt: I don 't know whether the jnry understood him 
or not. 

By Mr. Land : (Continuing examination) 
Q. Will you repeat iU 
A. $65. 

Mr. Lutins : Dr. Boyed 
Mr. Land: Dr. Boyer. 
The Court: Are you objecting to the bills, Mr. Parker 1 
Mr. Parker : Not that amount, no. 
The Court: All right, just ask the witness if Dr. Boyer's 

bill is correct. 

By Mr. Land: (Continuing examination) 
Q. All right. I s Dr. Neal's bill correct~ 'Wb.at amount~ 
A. I've got $14. I went to him twice I lmow before he 

sent me this. 
Q. Sir, I have only a bill for $5 anrl you say it is not cor

r ect, that you have $14 ~ 
A. $14. I went to him twice. 
Q. How much was yom bill at th e C & 0 H ospital 1 

A. $351. 
Jan. 1968 Q. Is this that statemenU 
page 90 ~ A. Yes, sir. 
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Q. Is this statement of the associated doctors 
correct in the amount of $179.50 ~ 

A. Yes, I've got $179, yes. 
Q. Does that include-who was the doctor? 
A. That includes Dr. Edmunds, Dr. Ross and Dr. Chafa. 

It does not include Dr. K effer's because I got a statement 
from him but I also got a statement from Dr. Keffer for 
$155. 

Q. $155 ~ 
A. Yes, $155 separate from this doctors associated 
Q. All right. 

The Court: Is that all except the one in controversy1 
Mr. Land: That's all except the one we are in disagreement 

on. 
The Witness: I got a brace, $92.50. 
Mr. Land : Oh, wait a minute. He's got some more things 

l didn't know about. 
The Witness : I got braces $92.50 and Dr. McClelland, $25 

and then I got the loss of my car, $530. 
Jan. 1968 Mr. Land: Y.l e're just asking for the doctors. 
page 91 ~ The Witness: Just the doctors, I'm sorry. 

Mr. Roe : How much was Dr. McClelland ~ 
Mr. Land: $25. 
The Court All right, gentlemen, retire to your room. 

(Jury left the Courtroom and the following matter was 
taken up out of the pre ence of ihe jury) 

Mr. Parker: He didn't sue for the property damage. 
Mr. Land: And we withdraw the la t answer in the evi

dence. We didn't properly put it in. 
The Court: All right, what is your obj ction to this bill ~ 
Mr. Land: They are objecting to the entry of this bill of 

Dr. K effer for $155. 
The Court: For being here today~ 
Mr. Roe : For being here today and lw examined him yes

terday and took X-rays. 
The Court: And for a report to the attorney. 

Mr. Land: I think he's entitled to this. 
Jan. 196 Mr. Roe : Actually, Judge, i.t wasn't part of a 
page 92 ~ treatment. It was for a pre-trial confer ence for 

testifying today. 
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The Court : When you go to the doctor fo r examination to 
testify, I don't think it's proper. 

Mr. Parker: I don't think it is either . I feel it should be 
excluded. 

The Court : W e will allow $145. 
Mr. P arker : Just give him that fi gure and let him read it. 

I think the jury ought to be told to disregard the statement 
of the witne s made about the automoblle. 

Mr. Land : Your Honor , I have another statement f rom the 
same doctor. 

The Court : Just let him te tify to $14fi. All right, you can 
bring the jury in. 

(Jury returned to the Courtroom at which time the trial 
proceeded as follows with the Court, counsel, jury and all in
terested parties present) 

By Mr. Land: (Continuing examination) 
Q. All right, Mr. Motley, I hand you a statement of Dr. 

Ernest K effer in the amount of $] 45 ancl_ ask you if thi i. s 
correct ~ 

A. That's right. 

Jan.1968 
page 93 ~ The Court : (To the jury) Before you went to 

the jury room, the witness voluntarlly made a 
statement that he lost $500 in the automobile. Disregard that 
statement completely because if he's en titled to r ecover in 
this case, he's not entitled to r ecover that. 

By Mr . Land : (Continuing examination) 
Q. You stated also that you had a brace. How much was 

your statement fo r vour hrace ~ 
. A. $92.50. . 

Q. What was that to ~ 
A. That was a pharmacy in Covington. 

'J~he Court : ]{e's alreadY testified to th at. Let's go on. 
You're wasting an awful lot. of time here. 

By fr. Lan : (Continuing examination) 
Q. Mr. Motley, you te tified before this thing happened 

you were an electrician working~ 
A. Yes, sir . 
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Q. \Vhen did you go back to ·work after the accident ~ 
A. Well it was in the last days of July they offered me a 

job at light work that I could go to and aid l wouldn't have 
to do anything but sit around. 

Jan. 1968 Q. \'\There was this~ 
page 94 ~ A. Over at for Fishback and Moore over at 

Goodyear Tire & Rubber Company. 
Q. As an electrician 1 
A. As an electrician, yes, sir. 
Q. Do you remember what day you went back to work 1 
A. I believe it was around July th e 26th , 5t11 or something. 

25th I believe. 
Q. That's two and a half months~ 
A. Yes. 
Q. May the 13th to July the 25th or 26th ~ 
A. Yes. I lost about ten or eleven weekf'. work. 
Q. vVhat wer e you earning, sir, as an electri cian ~ V\Tha t was 

your hourly rate of pay 1 
A. I went back to work at $4 an hour. 
Q. Immediately before this accident happened, what was 

your hourly rate, sir~ 
A. vVell at Covington I was making $4. 22. 
Q. $4.221 
A. Yes, sir. 
Q. And what was your weekly payrolH 
A. vVell I was at $4, I wa earning $160 a week. 
Q. Do you usually work forty hours a week every weeJ\:1 

A. I usually work that much or more. 
Jan. 1968 Q. If you lost ten weeks at ~160, that would be 
page 95 r $1,600 1 

A. Yes, sir. 
Q. You said, you te ti:fied you lost ten or eleven weeks 1 
A. Around ten to eleven weeks, yes, sir. 
Q. But $1,600 is close enough ~ 
A. Yes, sir. 
Q. You are just telling the Judge, Mr. Motley, that you lost 

$1,600 earnings 1 
A. Yes, sir, I lost a t least that. 

Mr. Roe: H e is leading, Your Honor, J hesitate to object. 
The Court : Let's go on. Don't ask questions that are 

leading. 
Mr. Land: I'm going to let you all ask him some ques

tions now. I may have to ask him a few !Ilore later on. 
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CROSS EXAMINATIOX 

By Mr. Parker: 
Q. Mr. Motley, you are a resident of Danville, Virginia 1 

A. Yes. 
Jan. 1968 Q. And have been ther e all y•mr life 1 
page 96 r A. Yes, I was born and raise if ther e. 

Q. And I b lieve you are an electrician 1 
A. Yes, sir. 

39 

Q. How long had yo u been up here on this job, the last joh 
that you were working on before you were hurt 1 

A. I came up on Tuesday, I believe it was. 
Q. You carne up on Tuesday 1 
A. I think so. 
Q. And you worked how many days 1 
A. I just worked one day. 
Q. And that was a new job 1 
A. Yes, sir. 
Q. And at the end of the first day, you did not go back the 

second dav¥ 
A . .r o, ·sir. I went to work, I carne up on Tuesday and 1 

went over there and made arr angements and I went to work 
on \Vednesday and I didn't go back Thursday. I think I just 
worked the one day. 

Q. vVhy didn't you work on Thursday1 
A. "Y\T ell I'll tell you. I crot my clothes and myself o di1't_v 

on that carbon up ther e that I decided that I wasn't going to 
go back to that job. 

Q. In other words, you decided not to go back on 
Jan.1968 \ iVednesday evening wh0n you quit? 
page 97 r A. Yes. 

Q. Had you drawn your pay~ 
A. No, sir. 
Q. Then what did you do all day Thursday 1 
A. Well I washed my clothes and I cleaned up and I got 

myself cleaned up and got ready to what I thought r eady to 
go back horne. I called my wife and told her I was comin!S 
on back home. 

Q. W ell you were up ther e with Mr. ·w illiams. How long 
had vou known Mr. \Villiams 1 

A.· Well I've been knowing h. Williams since 19- I be
lieve it was J 952 the fir t time I met hilT:. '51 or somewhere 
around there. 
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Q. Had you been working together off and on ever smce 
that time up to the time you were hurt~ 

A. Mr. Williams and I never had been on but one job 
together. I mean we've been on the same job but not I mean 
in the same crew except while, for a while in New York City 
we were together in the same crew but we have been on 
several differ ent jobs together but not, I mean, for the same 
company. 

Q. \ iVell when you were out of town, did th e two of you go 
together normally~ 

A. Well not nece sarily. 
Jan. 1968 Q. But you do on occasion ~ 
page 98 ~ A. Yes, sir. 

Q. You went to New York together ~ 
A. Yes-no, we didn't go to New York together, no. He 

was already up there and I went up ther e and went to work 
and I helped, I hit the same job and they paired me and him 
off together. 

Q. And you were both close personal friends~ 
A. Yes, we were considered friends, ye~ . 
Q. And you both have union cards~ 
A. Yes, sir. 
Q. Now on this Thursday, you spent all clay just washing-

your clothes 1 
A. Well I slept kind of late that day and, no, I got np and 

walked around and looked around a little bit. 
Q. Was that in CovinO'ton ~ 
A. There in Covington, went down to a restaurant and atf' 

and I walked around quite a bit ther e. 
Q. vVhat did you do that evening~ Did you and Mr. Wil 

liams go out together~ 
A. W e went up, we was looking at television that evening 

after supper. 
Q. Did you go out to eat together~ 
A. No, I don't think we went ont to eat toO'f' ther. He had 

gone out and I went out walking and when I came 
Jan. 1968 back, he vvas gone and W<' didn't go out to E>at 
page 99 r together . 

Q. You sat in the room togethed 
A. Yes. 
Q. And vou looked at televi sion togethed 
A. Ye . 
Q. How long~ 
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A. Well I looked, it was about eleven or eleven-thirty l 
guess. 

Q. That was on Thursday, then you went on to sleep 1 
A. Yes. 
Q. What time did you get up on Friday morning1 
A. \ iV ell I woke up arly Friday mornmg, real early and 

I asked Mr. Williams, I said, "Do yon want to t ry it again ~ " 
and he said, "No, I don't believe I do," and I said, "Well l 
don't think I do either," I said, "I'm going to make ar range
ments to go home. I'm going out to see if I can get a hair
cut," and I went out to get a haircut and stayed out, that was 
about between nine and ten. Wb en I saw him again, it waR 
about time for lunch and I hadn't eaten much breakfa~t, 
nothing but a doughnut, and I told him, I said, "I'm going 
down and have something to eat," and he said well he had just 
eaten down the street so I went on down the street and I left 
him and he went on to the room. I tol d him, I said, "Go 

ahead and get your stn ff r eady, I'm going to leav<' 
Jan. 1968 her e." 
page 100 r Q. What time did you finish eating ~ 

A. I don't know. I imagine it was around 
twelve-thirty. I think twelve-thirty or one, somewhere around 
there. 

Q. And that was on Friday? 
A. That was on Friday. 
Q. Then you packed up, did you 1 
A. Yeah, I told him I was going home and work m the 

garden some. 
Q. \iVhere did you go next ? 
A. Well by the time we got everything in the car it was, 

I don't lmow what time it was, but jt was somewher e around 
two o'clock and we tar ted out and I went down, no, it was 
just before that, I'm wrong on that, I went down and had 
the car fixed after I harl. eaten and I came back. 

Q. It was after two when you went down to get the car 
fixed? 

A. I had the car, the oil changed. 
Q. And when yon wen t down to get thP oil changed., I b~'

lieve there was anoth r car ahead of you and you had to wait 
for that 1 

A. No, I don't know that it was. I went down and filled it 
with gas and had the oD chang·ed rj gh t away. All 

Jan. 1968 right and then you started ont on your trip a nrl 
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page 101 ~ you say what time it was you did get away from 
Covington then~ 

A. ·well I imagine it was somewhere around two or two
thirty, twenty-five after two, somewhere close to that. 

Q. Then what did you do ~ 
A. Then we stopped in Covington and I didn't have the 

car greased in Covington and we stopped in Clifton Forge 
and I had the car greased. It felt like as you would go up 
in the air, it f elt like the shocks were rubbjng and I told him, 
"I'd better have this thing greased," so I pulled to the service 
station and there is where I had to wait for the car to get 
off the lift. 

Q. ·what time did you get in there to get the car greased~ 
A. W ell I don't know just exactly what time it was. It was 

somewhere between, somewhere close to three o'clock. 
Q. How long did it take to get the car greased ~ Yon had 

another car ahead of you. 
A. vVell he let that car down and rolled it off the lift, 

pulled it off the lift and put mine up, I wouldn't know exactly 
how long it did take. I 1vouldn't say over fifteen minutes . 

Q. Then you think it was around three o'clock 
Jan. 1968 before you got the car on the lift~ 
page 102 ~ A. No, I wouldn't. I think maybe it was around 

ten or fifteen or twenty min!lte to three, any
where along there. I don't know now, I'm just guessing at 
this time. If I stated for the truth, I couldn't. 

Q. \ iVell then you left after you got your car, your friend 
had gone to eat, hadn't he, again~ 

A. \ iV ell he went somewhere, I don't know where he went. 
Q. You didn't go with hjm ~ 
A. No, I didn't. 
Q. Did you have something1 
A. I ate a pack of nabs and maybe a drink, a Coca-Cola. 
Q. And then you left there with him ~ H e came back and 

went with you, didn't he 1 
A. With mv friend ~ 
Q. Yes, you took him with you, didn't you~ 
A. No. 
Q. Didn't you put him in the car and take him with you as 

vou went on down the road ~ 
· A. Oh, yes, he got in the car. 

Q. You took him with you 1 
A. Yes. 
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Jan.196 
page 103 

Q. And he was on the front seat, wasn't he' 
A. Yes. 

~ Q. And you were driving on down the road on 
down this way toward here, wer en't you 1 

A. Yes. 
Q. Coming on down 220 . 
A. 220, yes. 
Q. And he was asleep, wasn't he 1 
A. \ iVell he made the statement that, he said after he got 

back in the car and started out and we eleared out through 
Clifton Forge, he said, "I think I'll settle back and take me 
a nap," and I said, "Go ahead." 

Q. As far as you lmow, he was asleep ~ 
A. That's right, as far as I know. 
Q. Now how fa st were you driving C(•ming on down the 

road 1 
A. W ell I was driving at least around fifty mile an hour. 
Q. How fast wer e you going just prior to the time that 

you saw this other car , before you saw the oth r car, how fa~t 
were you going¥ 

A. I was going at least, 1 was going ar ounrl fi fty, abo ut 
fifty or fifty-five anyway. 

Q. ow just befor e you got to where this accid ent occurred, 
did you see the sign on the side of the r oad that said "Maxi 

mum Safe Speed 45 Miles An Hom·". Yon saw 
J an. l 968 that sign, didn't you ~ 
page 104 ~ A. I don't. I did n't remember pa _ving any at

tention to it. 
Q. You didn't see the 45-mile-an-hour s.i.gn ~ 
A. I didn't notice it particularly at that tim . I don't 

know, Iwas looking at the r oad and I didn't notice the si O'n. 
Q. \ iVell you heard the officer testify that the sign was 

there back up the road from where you came when you harl 
this accident, didn't you 1 You sat ther e anrl li ten0d to tl10 
tes timony of th e trooper, didn't you ~ 

A. Yes, but I couldn't say that I saw it. 
Q. And ) ' OU don't remember wheth er yon saw the sign ~ 
A. No, I didn't see the sign. 
Q. You didn't see it 1 
A. I didn't notice it. 
Q. \Vell then had you ever driYen this road l)('fore ~ 
A. Jot in quite a while, not this same r oad . T rlon 't think 

I had ever driven it before. 
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Q. Now the pavement was dry, wasn't it~ 
A. Yes, sir. 
Q. And the sun was shining¥ 
A. ·w ell it was considered a fair day. lt was hazy. 

Q. And when is the first time that you saw the 
Jan.1968 the car or another car that you thought in
page 105 r volved you on the highway~ 

A. Well at first when I first saw him, a car 
coming around this curve in front of me, I didn't pay too much 
attention at him and then I thought he was swinging over on 
my side of the road and then I glued my eyes to him pretty 
much. 

Q. Well at the time you saw him swinging over on your side 
of the road, how far away from you~ 

A. I was I guess two hundred and fifty feet or more or 
right at that. 

Q. You say you were around two hundred and fifty f eet 
from him ~ 

A. I would think that would be. 
Q. And you didn't do anything right then, did you~ 
A. No, I just. 
Q. You saw him coming on your side of the road and yon 

didn't do anything~ 

Mr. Lutins : Let him answer. 
Mr. Parker : All right, let him answer. 
The Witness : I just was so certain jn my mind that he 

would swing back to his left. 

By Mr. Parker: (Continuing examination) 
Q. How long did you keep righ t on down the 

Jan.1968 road at fifty or fifty-five, miles an hour and do 
page 106 ~ nothing~ How long did you do that ¥ 

A. W ell I didn't go very far, I didn't go any 
ways practically. I had swung to the right and I said I'll give 
him room and it looked to me as if he was coming this way 
in my direction and I thought I would c11t over in the other 
lane and I thought I'd get out of his way that way. 

Q. You didn't apply your brakes. did von ¥ 
A. ·well to get up her e now and say that I did or didn't, 

1 (lon't know. I thotight I dj(l, I thouo·ht J applied the brakes. 
Q. Do you r emember going all the ·way off the right shoul

der of the roacH All the way off ¥ 
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A. I remember when I was cutting over and getting over 
and the next thing I r emember I was hitting that slick bank. 

Q. You do not recall applying the brakes at all, do you 1 
A. I can't say that I do. I can't say or swear to it that I 

did apply my brakes or didn't. 
Q. You heard the officer say your vehide went a hunched 

and thirty f eet off the shoulder of the road ? 
A. Yes, sir, but it don't take but a very few seconds at 

fifty miles an hour to go a hundred ana thirty feet and I 
thought that in meeting that c'ar I thouo-ht he was 

Jan.1968 going to cut back and I was going to get in my 
page 107 r lane but I went off the roarl but I saw he was 

headed my way so I cut the other way and l1 e 
kept going. 

Q. But you could have stopped your car and stayed on the 
side of the road if von had wan ted to ? 

A. At the very first if I had had any inclination at all 
that he '' as going to proceed, I would have stopped. That's 
what I would have done. I would have &topped but at first 
I thouo-ht he was going to cut over and I just kept my speed, 
maintained my speed, and then till it got too late to do any
thing but ge t out of his way. 

Q. And do you remember telling the trooper that just testi
fi ed her e today, the state trooper , talJ\iT1g to him af ter th e 
accident ? 

A. I r emember vaguely. I'll tell you the trnth I don't r e
member altogether what I said. 

Q. Do you remember telling him that ? You told the trooper 
that this car was partly on your sid f' of thr-~ road ? 

A. I don't remember telling him that, no, sir. 
Q. But you conld have told him 1 
A. Sir ? 
Q. You could have told the trooper that when you talked 

to the trooper, could you not ? 
A. \7\Telll'll tell vou the truth I clon 't r einember 

.Jan. 1968 exactly what I toid the trooper. At the time T 
page 108 ~ talked with him I was in a state of shock and I 

don't even know what I told him. 
Q. You r emember talking to Mr. Fraley ere, the o-entle

man that came f r om your insurance company? 
A. Y e , sir, I remember him. 
Q. You wer en't in a stat of shock when you talked to him, 

were you ? 
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A. No, I wa n't in too much of a state of shock. I was 
pretty well clear. 

Q. Do you r emember telling him that you were only a hun
dred feet from that car when you first saw it ~ 

Mr. Lntin s : Now is that a statement tJ, at was taken ~ 

A. I don 't r emember telling him that. T said maybe I was 
a hundred f eet when I decided I had to do something about 
it, I was around a hunch ed feet. I don't r emember what, how 
he got the hundred feet . \ iVh en I first saw the car , naturally 
I saw the car bevond a hundred f eet . 

Q. Now what i,ind of car was this~ 
A. W ell I couldn't be sure but it looker! to me like it was a 

'58 Ford, dark colored. That's what I thought it was becamf' 
it didn't have the little square blocks in the grill. 

Q. Did you see who was driving~ 
Jan. J 968 A. No, sir, I didn' t get a look at the driver . 
page J 09 ~ Q. Whether it was a man 11r a lady or who ii 

was~ 
A. No, I couldn't say who was driving. 
Q. I believe you said you ret urned to v:ork in .J11l y, J96G 1 
A. Yes, sir, the las t week I think it was. 

Mr. Parker : I haYe no furth er qne ti on :s of th is witn ess. 
The Court: All right. 

REDIRECT F,XAMINA'JlJON 

By Mr. Land: 
Q. Do you r emember exclaiming aloud as to the presenre 

of a car on yonr side of the road ~ 

Mr. Parker : Your Honor please, they had direct examina 
tion, we had cross examination , and th a t matter ha s not been 
covered in either one and I object to H. 

The Court: I sus tain the ohjecbon. 
Mr. Land: Note exception to it , Yo m H onor. 1 aid lw 

might ask que tions hut T r Pst>n erl tlw ;·igh t to r e-t>xamin P 
him. 

Jan.l968 
page 110 

The Comt: Yon shonld have gone ahead. Mr. 
Motley, if ther e is any objection to any question 

r that Mr. Land asks, don't answt>r 1mtil the Court 
has an opportunity to rule on it. 
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By Mr. Land: (Continuing examination) 
Q. vVas Mr . Williams drunk at the time of this accident 1 
A. No, sir. 

47 

Mr. Roe : At this point, Your Honor, we would like to 
make a motion. 

The Court: Just retire to your jury room, please. 

(The jury left the Courtroom at which time the following 
motion and ruling wa made) 

Mr. Roe: Your Honor, on behalf of John Doe, we'd like to 
move to strike the plaintiff's evidence on th following ground, 
that by the plaintiff's own testimony, first of all it was a 
physical impossibility. H e said the car pa sed him on his 
right. Necessarily, by his own inaction at a time when he 
should have been doing something when he Flaw this car two 
hundred and fifty feet away and then did nothing until 

about a hundred, plus his speed, we think that i 
Jan. 1968 sufficient to show contributory negligence on the 
page 111 r part of the plaintiff in this action. 

Mr. Lutins : Shall we reply ~ 
The Court : Yes. 
Mr. Lutins : If Your Honor please by the testimony, uncon 

troverted te timony if Your Honor please, of the plainti ff 
seeing this car that he estimated two hund n d and fifty feet 
approximately from him coming at a rapid rate of speed on 
his, the plaintiff's, lane of travel, in an effort to avoid striking 
this car, the sudden emergency which confronted the plaintiff, 
he turned fi r t to his right, then lost control of his car and 
skidded across the highway ninety-six f eet and ended up on 
that embankment, had John Doe not operated his motor 
vehicle in the negligent manner as shown by the evidence to
day, we wouldn't be in Court. 

The Court : ·where is your sudden emergency of two hun 
dred and fifty fee t ~ 

Mr. Lutins: \?\There i the sudden emergency~ 
The Court : \¥ell two hundred and fi fty f eet awa:·, that 

wasn't a sudden emergency. 
Mr. Lutins : Do you know how far it takes a 

.Jan. 1968 car in one second, how much a car would travel, 
page 112 ~ 80.2 fe et . This whole thing happened in a period 



48 Supreme Court of Appeals of Virginia 

of three seconds or approximately four at the top. 
Here comes a car on the wrong side of the road. Now cer
tainly if this man had ex_p€cted the situation and had he been 
in a position to know it was coming about, I'm sure he could 
have done any number of things, had the whole thing stopped 
and he said what must I do, go up, go down, go right, go left, 
that wasn't the case. This was not what the man testified to. 
He saw the car approaching him at a high speed and he like
wise was going according to his own testimony fifty miles 
an hour traveling eighty feet every second having let off his 
accelerator, he has no recollection of appl.ving the brakes. At 
this point during this short period of time he had to make a 
decision. 

The Court: That isn't what he said though. He said he went 
along at the same rate of speed because he thought it was 
going back to its side of the road. 

Mr. Lutins : Yes, but he said he di(1n't apply, has no r ecol
lection of applying his brakes hut he said he took his foot off 
the accelerator which means that his car was maintaining 

approximately the same rate of speed. Now am 
Jan. 1968 I or is the Court or Mr. Roe to sav under those 
page 113 r circumstances that this man was gllilty of negli 

gence as a matter of law ~ That's the ques tion. 
The Court: I don't know. I'll probably let the jury pass 

on it but I have serious doubts about this sudden emergency. 
Mr. Roe: With r eference to the sudden emergency, it was 

brought on by him and he's not entitlecl to an instruction. 
The Court: It certainly was . 
Mr. Lutins: \J\Te maintain that at the proper tinw we will 

offer such an instruction to the Court and of course the Court 
can then rule on it. On our sine, onr theory is that this is no 
question but what ther e was a sudden emergency that existed 
and he's not measnred bv what he would have clone had lw 
been able to stop and thi"nk but h0. had to make his decision 
then and there, wrong or right. The smar tes t thing for him tn 
have done would be not to get up that morning and get on 
the road. 

Th e Court: All right, I will overrule your motion to strike. 
Mr. Roe: \Ve have jnst a little rebuttal by 

Jan. 1968 the trooper . \J\Te except to the rnling by the 
page 114 r Court. 
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TROOPER T. N. MIDDLECAMP, recalled on behalf of the 
defendant in the above-styled cause, being previously duly 
sworn, testified as follows : 

DIRECT EXAMINATION 

By Mr. Roe: 
Q. Trooper Middlecamp, do your records show the tiin P-

of this accident 1 
A. Yes, sir. 
Q. What is that ~ 
A. 2:30P.M. 
Q. And how do you base that, ·what do you base that on 7 
A. I based that on talking with Mr. Motley and also the 

time I was notified at the accident. 
Q. In other words, Trooper, you wonld not have been 

notified prior to the accident? It would have had to have 
happened before you were notified, is that correct ~ 

A. That's correct. 
Q. Trooper Middlecamp, do you have any idea how long 

it would take to drive from Clifton ForgP. to when ' thi s acci
dent happen ed ~ 

Jan . 1968 Mr. Lutins : If Your Honor please, under what 
page 115 r conditions 1 

The Court: I'll sustain the objection to that. 
Mr. Roe : Your Honor, we are tryino- to show the time. 

By Mr. Roe : (Continuing examination) 
Q. How far is it from Clifton Forge to the accident cene ~ 
A. It's approximately seven miles . 
Q. Thank you. Now in your investigation, Trooper, did 

you have any indication that the phantcm vehi cle or John 
Doe had passed Mr. Motley on the right 1 

A. No, sir . 
Q. To have passed him on the right would h0 have to hav0 

left the hard surface on the left ~ 

Mr. Lutins : Just one moment, if Your Honor pl 0as0 . Thi s 
call for an opinion on the part of the witness. 

Mr. Roe : It's what his investigation revealed. 
The Court: He said his investigation. That's not an opinion . 

Your objection is overruled. H e's not expressing an opinion . 
Mr. Lutins: Exception. 



50 Supreme Court of Appeals of Virginia 

Trooper T. N . Middlecamp 

Jan.1968 By Mr. Roe: (Continuing examination) 
page 116 ~ Q. Answer the question, Trooper. 

A. No, sir, I didn't see any evidence where the 
vehicle had passed on Mr. Motley's right. 

The Court: I don't r emember, did you talk to Mr. Motley7 
The ·witness : Yes, sir, I did. 
The Court: Did he tell you a car passed him on his right 1 
The Witness : No, sir, he didn't. 
Mr. Lutins : Have you finish ed 7 
Mr. Roe : Yes. 

CROSS EXAMINATION 

By Mr. Lutins : 
Q. Trooper, did Mr. Motley tell you a car was corning in his 

lane of travel 1 
A. Mr. Motley told me there was a car partially in his lane 

of travel. 
Q. Partially 1 How much, Trooper 7 
A. H e said just, he said it was partly. 
Q. Could it have been three-quarter s of it, three-quarters 

into this lane 1 

Jan. 1968 The Court: He said he didn't say so how can 
page 117 ~ the witnes say whether it was two-thirds or 

three-quarters 1 
Mr. Lntins : That's the point, Judge. 

By Mr. Lutins : (Continuing examination) 
Q. Let me assume, Trooper, that a car was traveling on 

the lane that Mr. Motley was traveling. lf the car continued 
on, what evidence ·would ther e have been that a car traveled 
over that road coming towar] this lane th~1t this collision took 
place in 1 

A. Ther e would be none if he stayed on the hard surface. 
Q. That's right and you can't say he didn't stay on the 

hard surface and ther e has been no evidence in your investi
gation that he didn't stay on the hard surface, the unknown 
driver, is there 1 

A. No, sir. 

Mr. Lutins: All right. 
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Mr. Roe: Are you finj shed ~ 
Mr. Lutins: Ye.s. 

REDIRECT EXAMINATIO J 

By Mr. Roe : 
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Q. But Trooper, wouldn't it be physically impossible for the 
car to stav on tl10 hard surface~ vVould it not be 

Jan. 196 physically. impossible for a 0ar to have pas ed 
page 11 ~ Mr. Motley on his right anrl stay on the hard 

surface 1 

Mr. Lutins : Objection. 
The Court: Sustain the objection. This witness can't ex-

press an opmwn. 
Mr. Roe : All right, sir, stand aside. 

(The witness stands down) 

ED J . FRALEY, call d as a witness :m b half of the rle
fendant, being first duly sworn, testified as follows : 

DIRECT EXAMINATIO J 

By Mr. Roe : 
Q. Your name is Ed Fraley 1 
A. Yes, sir. 
Q. And did you have occasion to talk with Clarence Motley, 

the plaintiff1 
A. Yes, I did. 
Q. In what capacity, sir 1 
A. I was the claims r epr esentative at that time for the 

insurance company he was insur d with. 
Q. \i'i7J1en did you talk ~with Mr. Motley ¥ 

A. May the 19th, 1966. 
Jan.196 Q. And who was present at that time1 
page 119 r A. Mr. Floyd Williams in the bed next to him. 

Q. And how close were their beds . 
A. About the width of this box here I'd sav between bed . 
Q. And would you just tell the jury wha·t you recall of 

your conver sation with fr. Motl ey at t11A.t time ~witl1 refer 
ence to this accident. 

A. \i'\T ell at first I identified myself, told Mr. Motley who T 
was and asked him if he felt like talking with me on that pa ·
ticular clay or if I should come back another day and he . aid 
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no, that he would talk with me. He said he felt all right and 
I took a written statement from him as to how the accident 
happened. H e told me he was traveling south on route 220 
at approximately fif ty-five miles an hour. 

Mr. Lutins: Your Honor, we object to his telling us about 
the ex parte statement. 

Mr. Roe: H e can tell what Mr. Motley told him. 
The Court: The statement itself i no t arlmissible but he 

can tell what he was told. 
Mr. Lutins : Exception. 

The \Vitness : (Continuing) He said that he was in his 
lane of travel, with the sun shining, a nice day, 

Jan. 1968 the road was dry and he was approaching a curve 
page 120 r to his left and as he approached the curve, as he 

approached the curve he said approximately a 
hundred fee t north of it a car came around the curve on his 
side of the road. He said he veered to the right into the 
gravel, lost control, veered back across the road and hit the 
bank on his left. 

Q. Now you are sur e that was within a hundrerl feet he said 
this vehicle was when he saw itT 

A. Yes, after I finished talking with him, I asked him to 
read the r eport and he read it and he said it was okay. 

Q. Did he say anything about trying to stop or anything 
of thi s nature¥ 

A. No, he didn't say anything about trying to stop. I 
asked him if he applied his brakes and he said he doesn't 
r emernbPr applying his brakes, he doesn't think he had time 
it happened so fast. 

Q. vVas this statf'm~>nt taken in the presence of Mr. Wil-
liams7 

A. Yes, it was. 
Q. Did you take the statement of Mr. -Williams at that time7 
A. Wben I finished talking with Mr. Hotley, I turn ed 

around and I began talking wHh Mr . Vlilliams. 
Q. Wbat did Mr. vVilliams r elate to you with 

Jan . J 968 reference to what he saw . 
page 121 ~ A. H e told me that shortly after they left 

Clifton Forge he was sitting on the right f ront 
seat and he became sleepy so he went to sleep. He said he 
went to sleep and the last thing he rememhererl, the next 
thing he knew he woke up in the Clifton Forge hospital. I 
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asked him about at least three times if he remembered any
thing at all about the accident and he said, "No, I was 
asleep." 

Mr. Lutins: I can't hear you, sir. 
The vVitness: I'm sorry. 
The Court: Talk a little louder so Mr. Lutins can hear you. 

The ·witness : (Continuing) I asked Mr. \ iVi lliams approxi -
mately three times if he r emembered anything at all about 
the accident and each time hi s answer was, "I was asleep, I 
don't know anything." 

Q. Then he made no statement to you about hearing some
one cry out ~ 

A. No, sir. 

Mr. Lutins : Now the man has testiii ed, if Your Honor 
please, and to lead him further, we would object. 

Mr. Roe : I'll withdraw the ques tion. An swer an~r ques 
tions Mr. Lutins has. 

Jan.1968 
page 122 

By Mr. Lutins : 

CROSS EXAMINATION 

Q. Mr. Fraley, what is your job over at Crawford & Com
pany, going around taking statements from people that an· 
sick 7 

A. No, he was in an accident, Mr. Lutins. 
Q. And you get them as soon as you can, don't you 1 
A. Not necessarily. 
Q. ·w ell they don't write out anything, you ask question s, 

don't you 1 
A. Right. 
Q. And whatever you ask they give you answers and you sit 

ther e and you write out the stuff that they say and then 
you say, no matter what their condition is, you read that over 
and look at it and if it looks right, sign it 1 

The Court: Ir . Lntins, do yon want U1at statement intro
duced 1 

Mr. Lutins: No, sir, I'm just asking the procedure. 
The Court : Well you are opening the door, sir. 

Mr. Lutins: Well I will close it. 
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Jan. 1968 The Court : You'r e opening the door real wide 
page 123 ~ there. 

Mr. Lutins : I'll close it r eal quick. 

By Mr. Lutins : (Continuing examination) 
Q. But your job is to obtain statements 7 
A . Yes, sir, when an accident is seriou~ . 
Q. Now this man was hurt and he wa& in a hospital when 

you saw him ~ 
A. Yes. 
Q. And do you know that he was in pain and he was sick. 
A. I asked him, like I said I asked the man if he felt like 

talking with me and he said, "I feel like talking with you if 
you want to," and I said, "I can come another day," if he 
preferred. 

Q. When you said do you feel like talking, what would you 
have done if he had said no? 

A. I would have left. 
Q. But he didn't say that ~ 
A. He didn't say that, no, sir. 
Q. vVhat did he say~ 
A. He said, "Yes, I feel like talking with you." 
Q. All right. I'll talk with you ~ And you r epresented to be 

the carrier of his insurance 1 
A. Right. 

Q. Do you know that as a matter of fact he got 
one, two, three, four, five, six, seven, eight, nine, 

~ ten, eleven shots that day for pain and suffering 
in the hospital ~ 

Jan.1968 
page 124 

A . No. 
Q. You don 't know that ~ But was he bandaged up any? 
A. The best I can remember he wasn't. 1 believe he had 

a cast maybe on one arm. 
Q. And in accordance with your job, you went ahead and 

talked to him ~ 
A. Yes. 
Q. 'Well if you had gone back, if he had in<l icated he didn' t 

want to talk to you, did you indicate to him you would have 
had to go back to ]~oanoke and come bacl;: ¥ 

A. No, sir, I told him I was in the area ahont twice a week. 
Q. From Roanoke~ 
A. From Roanoke. 
Q. And you went ahead and yon askerl him and he sai f! 

what you testified to ~ 
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A. Yes, sir. 
Q. And he told you that the man was coming at him, the un

known dri Yer ~ 
A. Yes. 
Q. H e told you he didn 't know him ~ 

A. That's r ight. 
Jan. 1968 Q. H e was coming at him and he turned in an 
page 125 ~ effort to avoid striking him ~ 

A. Yes. 
Q. And he said that was all h~ could du under the cir cum

stances~ 
A. He said that's all he had time to do. 
Q. All he had time to do ~ Hight, that was all he had tim <' 

to do. Now you asked Mr. Williams, what was the question 
you asked him ~ 

A. \ iVell I wouldn't say the way I phrased it but I asked Mr. 
\ iVilliams what he knew about the accident. 

Q. vVbat he knew about the accident ~ And I believe you 
said he said he was asleep ~ 

A. Said, "I was asleep." 
Q. Said, "I was asleep" ~ As a matter of fact, he didn't 

lmow anything as far as the collision was concerned, is that 
right ~ 

A. His statement was, "I don't know anything about the 
accident. I was asleep." 

Q. vVben did you ask him if he heard this man say, "Look 
out, that guy's coming a t ns " ~ 

A. I didn't ask him that. 
Q. You didn't ask him that ~ Stand aside. 
A. I didn't ask him that but it would be reasonable to 

assume if yon asked him if he knew anything abont th <' 
accident. 

Jan.1968 
page 126 ~ The Court : Wbat was your answer ~ 

The Witness : I said it would be reasonable to 
assume that if yon asked him if he kn ew anything about the 
accident. 

By Mr. Lutins : (Continuing examination) 
Q. That's what you assumed, right~ 
A. Hight. 
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REDIRECT EXAMINATION 

By Mr. Roe : 
Q. Mr. Fraley, Mr. Williams didn't vohmteer that he knew 

anything about it1 
A. No. 

Mr. Lutins: The question was he didn't volunteerf 
The Witness: All the statement he made to me was, "I waf> 

asleep." 
Mr. Lutins: He was asleep and your investigation revealed 

that he was asleep 1 
The Witness : Right. 

By Mr. Roe: (Continuing examination) 
Q. One other question. Did Mr. MotleJ ever object to Mr. 

Williams saying he was asleep 1 
A. No, sir. 

Jan.l968 
page 127 r RECROSS EXAMINATION 

By Mr. Lutins : 
Q. Mr. Motley told you that Mr. ·williams was a leep, 

didn't he? 
A. That's right. 
Q. So why would he object to it if that =-tatement was true? 
A. (No answer) 

Mr. Lutins: Stand aside. 
Mr. Roe : You mav be excused. 
The Court: Stand aside. 
Mr. Roe : Your Honor, John Doe rests. 

(The witness stands down) 

The Court: Any r ebuttal . 
Mr. Lutins: No r ebuttal. 

IN CHAMBERS 

Mr. Parker: Before we go forward , I would like to r enew 
our motion to strike the evidence for the r easons previously 
given and the fact that ther e has been no cl1 ange in it, that th f' 
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plaintiff convicts himself of contributory negli
Jan.1968 gence as a matter of law and would not be en 
page 128 ~ titled to r ecover. 

Mr. Roe: And his statement, Your Honor, of 
the car passing him on the right, to me, is a phy ical im
possibility al ong with the other evidence. 

The Court : Motion overruled. 
Mr. Parker : We except on the grounds given previously. 

INSTRUCTIONS 

lnstruction One A amended by the Court, given. 

Mr. Lutins : The plaintiff, by counsel, excepts to the Court' 
failure and refusal to grant Instruction One A as tender ed, 
which instruction contained subparagraph three setting out 
that one of the duties of the unknown driver wa if he i 
believed to have been there and unknown, was to drive aid 
unknown motor vehicle so as not to exceed a r easonable speer! 
under the circumstances and conditions existing at the time 
and further, we take exception to the c ljurt's changing the 

closing paragraph of the inshuction and addino
Jan. 1968 that if the jury again believe there was an un
page 129 ~ known driver, they should so find according to 

the instruction. It unfairly comments upon the 
presence or lack of presence of an unknown driver in the in
struction because it's mentioned in the fir .st paragraph. 

Mr. Parker: Exception to One A as amended and given. 
The Court : One C was offer ed and refused, Mr. Lutins. 
Mr. Lutins : Counsel fo r the plaintiff objects and excepts 

to the refusal of the Court to grant Instruction One C inas
much as we feel the jury should be instructed and told of the 
speed of a motor vehicle under certain circumstances and the 
average stopping distances and total stopping distance of a 
motor vehicle as provided under the Code which is applicable 
to the facts and circumstances surronnding this case. 

The Court: Mr. Roe, I think Mr. Lutins' statement is madr 
with r eference to this. 

Mr. Roe : Your Honor, I think it is rightly refused, first of 
all we are d >aling with a phantom vehicle and he' talking 
about the speed of a phantom vehicle. 'rhcre has been no 

evidence as to the speed of the phantom vehicle. 
Jan. 1968 Secondly, we don't know what kind of an auto
page 130 ~ mobile it was, whether it wa8 a truck or not and 

these wouldn't be applicable. Thirdly, these things 
only apply to a level dry road and this was an upo-rade ancl 
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the phantom vehicle in the downgrade or the plaintiff's vehicle 
and they would not be applicable. 

The Court : One B was offer ed and refmed. 
Mr . Lutins : In r esponse to that, the witness testifi ed, the 

plaintiff, that it was an automobile and n ot a truck. 
The Court : You're talking about One A now ~ 
Mr. Lutins: Yes. 
The Court: One B was offered and r efused. 
Mr. Lutins : Counsel for plaintiff excepts to the r efusal 

of the Court to gr ant Instruction On e H as tendered inas
much as this instruction sets ou t that as a matter of law .if 
the jury believe that an unknown driver was pr esent and that 
he was traveling on the wrong side of the road in direct con
travention to the tatutes made and pr ovided that as a matter 

of law he is negligent, the unlmown driver, and if 
J an . 1968 they believe he did snch an act and if he was 
page 131 ( pr e ent, then this instruction :.tmply and pr operly 

cover s the law as to what the jury must do once 
that is ascertained and determined as to the presence of a 
motor vehicle and that vehicle being on the wrong sid e of the 
road under the circumstances of this case. 

The Court: All right. It was refused because the Court 
was of the opinion it was cover ed by other instructions. 

I nstruction Two amended by the Court was given. 
Mr. Roe : For the r ecord we except to I nstruction Two as 

given on the basis that it mentions a sudden emergency 
created by an unknown motori st. \J\Te feel that the sudden 
emer aency portion of i t is, th e plaintiff i not en titled to it 
because of his own actions and the physical facts surrounding 
the accident and the fact that they are te lling- the jury in the 
last paragraph ther e that the plaintiff acterl as a per son of 
ordinary prudence >vould have acted. I th ink you should han' 
in there that if th y believe tha t th e plain tiff acted. 

Instruction Number Three offered by the plaintiff was 
given without objection. 

J an. 1968 Instruction Number Four offer ed by the plain -
page 132 r tiff was given. 

The Court : I'm going to give Jnmber Four ex
cept I'm going to cut out the last line. 

Mr. Roe : Yes, ther e was no testimony as to any future 
medical. Jo objection. 

I nstruction Nnmber Fi,·e offered by the plaintiff wa given. 
Mr. Parker: \J\Te object to the giving of Number Five on 

the gr ound that there was no evidence to establish when the 
previ on injury, or when the injury to L-4 occurred. It was 
first discovered in March, 1967 and was thought to be an old 
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injury but the burden is on the plaintiff to establish thi in
jury was caused by the accident or aggravated by the acci
dent. 

Instruction Number Six offered by the plai ntiff was given 
without objection. 

Instruction Number A offered by the defendant was given. 
Mr. Lutins: We object to Instruction A for the reason 

that this points ou t physical fac ts. I thnil< it is unfair and 
prejudicial. 

I nstruction Number B offe red b~· the <kfenclant was given 
without objection. 

Jan. 1968 I nstruction Number C offered hy th e <1efendant 
page 133 ~ was given without objection. 

I nstruction Number D offered hv the defe·ndant 
was given without objection. · 

Instruction Number E offe red by the def0nctant was given 
·without objection. 

Instruction Number F offer ed by t he defendan t was given. 
Mr. Lutins : The plaintiff excepts to t he Court's granting 

of I nstruction F inasmuch as subparagraph 4 reiterates that 
if they believe an unlmovvn motorist was present, they shouid 
find under this instruction. It is r epetitinus in that it men
tioned the pr esence of an unlmown moto>ist 's vehicle by the 
Court's instruction, which is cover ed by a prior instruction 
as to the presence of the unknown motor ist if present at all. 

Instruction Jumber G off ered by tlw defendant was given 
without objection. 

Instruction Number H offererl by the dt>fendant was giwn 
without objection. 

Instruction Number I offer ed by the defendant was given. 
Mr. Lutins: The plaintiff, by counsel, ohjects to the grant. 

ing of Instnction Number I given on behalf of 
Jan. 1968 the defendant. Th ese matters are amply cover ect 
page 134 r in instructions given by the Court previously. 

particularly in In structions Six anct Four and it 
is redundant and superfluou s. 

Instruction Number J offered by the defendant was given. 
Mr. Lutins: We object to the granting of J in that there 

is no evidence to suppor t it in the presentation of th eir case 
and therefore the instruction should not be granted. 

Instruction Number K offered by the defenr1ant was given. 
Mr . Lutins : Counsel for plaintiff objects an d excepts to the 

granting of Instruction K tendered by the defenct ant in that 
it does not show or tell the jury that the defendant must 
prove by prepond erance of the evidence that unrl er the sud-
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den emergency doctrine he was confronted with such an emer
gency. 

The Court : Mr. Roe, Exhibits five and six wer e marked but 
not introduced so they will not be in evidence. Do you under
stand that ~ 

Mr. Roe: That's right. We did not introduce five and six. 
\¥e introduced them for impeachment purposes 

Jan. 1968 only. I do want to take a pictur·e of the blackboard 
page 135 r drawing and enter it as "Defendant's Exhibit 8". 

(Court adjourned at 5 :00 P.M. Reconvened at 10:00 A.M. 
January 24, 1968, at which time the Court. jury, counsel and 
all interested parties were present and the trial resumed as 
follows :) 

(The jury was instructed.) 

After closing argument of counsel, the jury retired to con
sider their verdict and returned with the following verdict: 

The Cleric "\iVe the jury find for Clan~nce D. Motley, the 
plaintiff, and fix the amount of his dama.ges in the sum of 
$10,000. Andrew L. Brugh, Foreman." Gentlemen, is this 
your verdict~ 

Jury: It is. 
The Court: Do you gentlemen have a motion to make now~ 
Mr. Parker: If the Court please, the defendant, John Doe, 

by counsel, moves to set aside the verdict of the 
Jan.1968 jury on the grounds that it is r,ontrary to the evi
page 136 r dence. There is no credible evidence here on 

which, under the plaintiff's own te timony, he 
could ha,·e r ecover ed. The plaintiff's case can rise no higher 
than the plaintiff's statements. Also, on the giving by the 
Court of the sudden emergency instructif,n particularly and 
other instructions whicl1 wer e given by the Court over the 
objection of the defendant and we therefor e move to set aside 
the verdict of the jury on the grounds that it is contrary to 
the law and to the evidence and th e giving the in struction 
hy the Court. 

The Court: That's your motion ~ 
Mr. P arker: Yes. 
Th e Court: If that is yonr motion, I will have to overrule it. 
fr. Roe : I wonlcl adcl further that the damage wer e n ot 

i1roven with reasonable certainty so that the jury would have 
something to base their verdict on. Th er e wa never anv 
"'Ummation of the amount of damagf's. The flamages wer.e 
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never actually introduced in the evidence as exhibits other 
than orally. 

The Court: If that's your motion, it will be overruled. 
Mr. Parker: We respectfully except to the 

Jan.1968 Court's ruling fo r the reaso:. ts stated when the 
page 137 r instructions were given and on the argument on 

the motion to strike the plaintiff's evidence at the 
conclusion of the plaintiff's evidence and at the conclusion of 
all of the evidence. 

The Court: vVell now, gentlemen, how broad is your mo
tion 1 You are just taking an exception a t this time, aren't 
you? 

Mr. Parker: I was just making an exception to the Court's 
ruling and including in the reasons, the r easons we've state<l 
at the conclusion of the plaintiff's evidence that the Court 
should have sustained the motion to strike and we renewed the 
motion again at the conclusion of all the evidence. 

The Court : You're talking about the plaintiff's evidence be
ing incredible. Isn't that really a jury question for them to 
believe? 

Mr. Parker: vVell. 
The Cour t : I don't believe it mys<"lf but the j nry had a 

right to believe it. 
Mr. Parker : The plaintiff's evidence cannot rise any higher 

than what he said. I mean the case can't r ise any 
Jan. 1968 higher than the minor case. The plaintiff's case 
page 138 r cannot r ise any higher than his own statement 

and if you can't believe, if the people should not 
believe it, then the Court would have to set a side the verdict 
of the jury and enter judgment for the <lefl"ndant or in the 
alternative of course grant a new trial so we would like to 
add that to our motion. 

The Court : No, I don't see where granting a new trial will 
help you any bnt ther e is a question in thi~ case that you 
don't mention. That 's the r eason I don't think I should say 
anything about it and that's why I asked yon how br oad i"s 
your motion. 

Mr. Roe : Your Honor, may we have time to submit the mo
tion in writing ~ 

The Court : I will let you do this. I will withdraw what I 
said about overruling yoiu motion. You mad<" your motion, I 
will let it be docketed and if you want to, it 's not necessary to 
submit it in writing, but if you want to. I don't see how put
ting it in writing is going to help any for you. Suppose I 
give you ten days to make your motion in writing and it will 



62 Supreme Court of Appeals of Virginia 

be docketed. Do you gentlemen have anything you want to 
say~ 

Mr. Lutins: \Vell in response to the motion, if 
Jan.1968 Your Honor please, this was a factual ituation, 
page J 39 ~ well and truely su hmitted to the jury under ap-

propriate in tructions that th0 jnry would either 
b lieve or disbelieve the facts pr0sentr-d. 'rhe jury tht>n 
tries the facts and comes back with a verdict, a true and cor
r ect verdict and of course it must s tand . rf1hat wonld be th~ 
plaintiff 's position. 

The Court: All right, both of you get a camera and take 
that picture there because I C!on't know what is going to 
happen . 

Dep. 
11/ 8/67 
page 1 r 

* * * * 

* * 

The deposition of Floyd E. "\Vill iams \ \"aS taken before the 
undersigned Notary Public on W ednesday, November 8, 1967. 
at 11 :30 o'clock a .m. , at the offices of Koplen and Lam1, Attor
neys, 808 Masonic Building, Danville, Virginia. 

Pre ent for the takino· of the deposition wer e F. Byron 
Parker , Attorney for the defendant, and H erman G. Koplen 
and ·william E. Land, Attorneys for the; plainti ff, and the 
following stipulations were agreed upon and made a part of 
the record in thi case : 

STIPULATIONS 

1. Pursuant to Stipula ti on , I, Mary F . Cra·wford, a Notar~' 
Public in and for the City of Danville, State of Virginia, 
proceeded to take the deposition of Floyd E . ·williams at 
11 :30 a.m., W ednesday, November 8, 1967, in the offices of 
Koplen and Land, Attorneys, 808 Masonic Building, Danville, 
Virginia, all notice of the taking of said deposition having 

been waived by counsel fo r the dAfendant. 
Dep. A. It is tipulated and agreed that the signing of 
J 1/ 8/67 this depo ition be and the same i,· Jwr ehy waived. 
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page 2 r FLOYD E. WILLIAMS, being duly sworn, testi-
fied as follows : 

DIRECT EXAMINATION 

By Mr. Land: 
Q. Mr. Williams, state your full name for the record, 

please. 
A. F loyd Elton Williams. 
Q. I s that E -L-T-0-N ' 
A. Yes, sir. 
Q. \7\There do you live 1 
A. 719 King Street, Reidsville, North Carolina. 
Q. How old are you 1 
A. 41, sir. 
Q. Mr. Williams, you, of cour e, know :Mr. Motley, the plain- . 

tiff in this case, do you not T 
A. Yes, sir. 
Q. Did you have occasion to be vvith Mr. Motley on May 13, 

1966, in Botetourt Coun ty, Virginia ~ 
A. Yes, sir, I did. 
Q. v\Then did Y OU get with Mr. Motley~ 
A. W e wer e working on the same job together in Coving

ton, Virginia. 
Q. Where, sir~ 
A. Coving ton, Virginia, and we startt>d home that day 

around noon and we-it was a little before or after, I never 
had a watch on-we stopped in Clifton Forge, had 

Dep. the car serviced, and I went to eat a bite, and on the 
11/ 8/67 way in a few miles beyond there, we had the acci
page 3 r dent. 

Q. Did you see the accident, Mr. Williams 1 
A. No, not direct. 
Q. v\Thy didn't you see it 1 
A. The weather was clear and I told Mr . Motley when we 

left at Clifton Forge I believed I would take a nap, and T 
slipped clown in the seat and I was dozing at the time when I 
heard Mr. Motley make the expression that "that son of a 
bitch is on the left-hand side of the road and it looks that he 
ain't going to get over", and when I regained full conscious
ness I was in the hospital. 

Q. Then what you know of this accident is what yon heard 
and not from what yon saw, is that right ~ 

A. 'rhat's right. 
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Q. What exactly to the best of your recollection was Mr. 
Motley's condition as to being a drived Had you ridden with 
him before~ 

A. Yes, sir, for a number of years. We worked different 
jobs together and my knowledge of his driving is that he has 
always seemed to be a very careful and r easonable driver. 
We worked in different tates together on different jobs. 

Q. What kind of work do you do 1 
A. We are electricians. 
Q. Both of you ~ 
A. Yes, sir. 
Q. You say you didn't know anything more after the acci-

dent until you woke up in the hospital, is that 
Dep. right1 
11/8/67 A. That's right. 
page 4 ~ Q. In the hospital, what room were you in, do 

you know1 What type of room-wa it a privat<-
room ~ 

A. No, I was not in a private room. 
Q. \Vas Mr. Motley in the room with yo11 ~ 
A. Not to hegin with. They moYed him in m.\· room on 

Monday or Tuesday following the accident. 232- I can't re
m mber the number of the room. 

Q. I believe the accident happened on Friday ~ 
A. Yes, on F riday. 
Q. And then the following Tuesday Mr. Motley was moved 

in your room ~ 
A. Monday or 'T'uesday. It probably wt~ Tue day, I don't 

r ememher . 
Q. Did you talk about the accirlent at that time- the two 

of you ' 
A. Yes, naturally we mention e<i it. WP wa hoth in th0 

same predicament. 
Q. Do you know what kind of automohil<· it was that was on 

vour side of the road 1 
· A. No, I don't. 

Q. You don't know. You didn't see i t . 
A. Jo . 

. Mr. \Villiam , in addition to hearing Mr. Motley cr y out 
ju t before the accident happened a you have previously 
testified, did you noticr anything else, any unnatural motion 
in the vehicle 1 

A. No, I was dozing at th e time and nothing unorrlinar~
that I recall. H e rou sr cl me np when he hollned and T don't 
have to go through that language again. 
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Q. Go ahead and testify. 
Dep. A. He said, "he is on the wrong side of the road 
11/8/67 and the son of a bitch don't look like he is getting 
page 5 r over-he ain't getting over", or something like that 

and it happened fast. 
Q. Do you mean there was an impact immediately following 

that exclamation 1 
A. To the best of my knowledge it was. 

Dep. 
11/ 8/67 
page 6 r 

Q. Mr. Williams, you have testified that you were knocked 
unconscious by the collision 1 

A. Yes, sir. 
Q. Do you know how long you were unconscious 1 
A. No, I don't. 
Q. Do you remember when you first awakened after the 

accident 7 
A. When I was in the hospital in Clifton Forge. 
Q. \Vas that the same day or the n ext day 1 
A . That was the same day. 
Q. vVere you ther eafter conscious at all times or did you 

lapse into unconsciousness from time to time . 
A. I was conscious I guess the majority of the time because 

I remember I never r ested well that night and I r emember 
talking to the doctor and telling him how in case Mr. Motley
! didn't know how bad he was hurt-and I was telling them 
how they could notify his wife in case he wasn't in the condi
tion to give them the information. 

Q. vVere you given any (1rugs or sedation wh en yon were 
admitted to the hospitaH 

A. Sir ? 
Q. Were you given any drugs or any other type of pain 

killer when yon were admitt d to the hospi tal ~ 
A. Not as I remember. 
Q. W er e you given any later in the hospital that yo u recall~ 

A. They gave me some pain pills during the 
Dep. period of time I was there and th <"n at night they 
11/8/67 gave me a sleeping pill. 
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page 7 ~ Q. How long were you in the hospital altogether1 
A. 16 days. 

Q. And thereafter, when were you first able to return to 
work ~ 

A. February 14 of this year. 
Q. 1967 ~ 
A. Yes, sir. 
Q. Do you have any financial interest m the outcome of 

this case~ 
A. Not whatsoever. 

Mr. Land: That is all. Mr. Parker, you may examine. 

Dep. 
11/8/67 
page 8 ~ 

Motley~ 

CROSS EXAMINATION 

By Mr. Parker: 
Q. Your name is Floyd E . vVjlliams ~ 
A. Yes, sir. · 
Q. When did you first know and meet 

A. April, 1952. 

Clarence 

Q. Had you worked together since that time up to the time 
of the accident, as electricians~ 

A. Not continuously, but we had been on a number of jobs 
together since then. 

Q. Did you see him frequently and work with him~ 
A. Yes, sir. 
Q. Do you both have the same union card~ 
A. Yes, sir. His number is the same one as mine, less one. 
Q. Where had you been working before this accident oc-

curred ~ 
A. Covington, Virginia. 
Q. And who were you working fod 
A. Richardson \Vbalen Company m Roanoke-! believe 

that was the name of it. 
Q. What day did you go to work ~ 
A. The 11th. 
Q. Yon worked there on the 11th ~ 
A. J believe it was the 11th. The 11th would be on Wednes-

day. 
Q. Thi accident happened what day? 
A. The 13th . 
Q. What~ 
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Q. Now, the 11th of May of 1966 is what you are talking 
about, isn't iU 

A. Yes, sir. 
Q. The 11th of May was a 'Wednesday and the 

Dep. 13th of May of '66 was a Friday1 
11/8/ 67 A. Yes, sir. 
page 9 r Q. \i'iThat did you do after you got off of work 

on the 11th 1 V\Th ere did you go. 
A. \Ve went back to our room and we went to eat suppe r. 
Q. \i'ilhere was your room . 
A. In Covington. 
Q. Then where did you go after suprer 1 Did you tay 

out that night~ 
A. No, we stayed at the house. 
Q. V\There did you go on the 12th 1 
A. vVe stayed at the house. 
Q. \Vhy didn't you go back to work 1 
A. It took us all day long to get cleaned up f rom tlw hlack 

dust we had on us. 
Q. Did you stay at the house all day on the 12th 1 
A. W e went out and eat and got a haircnt. 
Q. But you were supposed to have r eported back to work on 

the 12th, weren't you 1 
A. That is the agr eement. If you are supposed to go to 

work you go to work, but I had mad e up my mind to quit. 
Q. V\That did you do all day of the 12th 1 You say you just 

went out to eat and cleaned up. What did you do the night 
of the 12th ~ 

A. Staved at the house. 
Q. Did. you have anything alcoholic to drink ' 
A. Yes, we did. 
Q. Th at nio-ht 1 

Dep. 
ll/8/ 67 
page 10 

A. Jo. 

A. \V e drank a couple of beers. 
Q. At the house~ 
A. At the house. The car wasn't moved. 

r Q. DiCI you have any whi skey the night of the 
12th 1 

Q. vVJ1en did yon get up the next morning1 
A. About 9 :00. 
Q. vVher e did you go ~ 
A. I went down and had breakfast . 
Q. Did Mr. Motley go wi th you 1 
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A. I don't know whether he went down to eat breakfast 
the same time I did or not. 

Q. Did you eat at your rooming house~ 
A. No, I went down to the r estaurant. We only had a 

room. 
Q. What did you do during that day~ 
A. Come back and started home around noontjme. 
Q. You were going home~ 
A. Yes, sir. 
Q. Where was home~ 
A. His home was in Danville and my home wa in Reids-

ville. 
Q. You were coming back towards Danville~ 
A. Yes, sir. 
Q. \¥hat had you had to drink that morning~ 
A. Nothing. 
Q. \l\TJ1en did this accident happen ~ 

Dep. 
11/8/ 67 
page lJ 

A. Friday afternoon. 
Q. At what time~ 
A. I don't know for sure; it won't late, but it 

~ was somewhere around noontime when we stopped 
in Clifton Forge to have the car serviced. I went 

to eat lunch, but Mr. Motley never went with me. 
Q. Did you have any beer~ 
A. I drank a beer . 
Q. How many beers did you have ~ 
A. I had one-Schlitz. 
Q. What time of day did this accident happen, do you 

know ~ 
A. Jo, I never had a watch on. It was jn the afternoon. 
Q. Had the sun gone down, was it daylight or whaU 
A. It was daylight; the sun was shining. 
Q. And you say you ate lunch and had a bottle of Schlitz 

and then you got in the car and you went to leep 1 
A. Yes, sir. 
Q. And after you went to sleep, do you remember anything 

of the accident, the collision~ 
A. I r emember the statement I made to you befor e. T 

wasn't too sound asleep-I was dozing-and M~. Motley made 
the statement that the other fellow was on the wrong side of 
the road and it looked like he won't getting over, he ain't 
getting over. 

Q. Did somebody come to see you and talk to you and Mr. 
Motley-some representative of Mr. Motley'. jnsurance com-
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pany ? Did he come to see you and talk to you about this 
matter ? 

A. Yes, sir. 
Q. Do you know when he came to see you 1 

Dep. A. Not the exact date. One came to see me in 
11/8/ 67 Clifton Forge and one in Riclmwnd. 

page 12 ~ Mr. Land: We want to enter an objection at this 
time to any reference to an ex-party statement 

made by the witness and we would ask that if the questioning 
be continued it be identified as to date, place, time, party tak
ing the statement and we further ask that a copy of the state
ment be appended to the deposition as an exhibit. 

Q. Did the police officer ever come to see you 1 
A. Yes, sir, the following morning. 
Q. H e came to see you in the hospital and you remember 

talking to him ~ 
A. Yes, sir. 
Q. Did you tell him at that time tha t thf're was another car 

that had run you off the road 1 

Mr. Land : We want to object to this testimony as being 
hearsay. The direct testimony of the police officer, of course, 
would be evidential at this point. 

Q. What did you tell the police officer the next morning ? 
A. I told him I was not driving, to ask Mr. Motley. 
Q. You did not tell him anything about any other car then, 

did you ' 
A. I don't remember, because I had a restless night and you 

have to have consider ation fo r a person heing in tha t concli 
tion. 

Dep. 
ll/8/ 67 

Q. That same morning, was the police offi cer 
able to talk to Mr. Motley, do you know? 

A. I don't lmow. 

page 13 ~ Mr. Land : Mr. Parker, we have r eached an un-
der standing that we are not waiving any of our 

objections to this testimony, but that you have been kind 
enough to give us a copy of the purported statement bearing 
date of May 19, 1966, consisting of two pages, and I ask that 
you pl ase he IYO Od f' nough to insert your initials on both 
pages. 

Mr. Parker: I have so initialed these. I agree to give you a 
photostat and to produce the original in court at the trial 
if you so request. 
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Q. While you were in the hospital at Cl1fton Forge, it is the 
C & 0 Hospital, I believe, you have already said you talked 
to somebody that presented himself as being a representative 
of the insurance company of Mr. Motley ~ 

A. Yes. 
Q. If I told you to call his name, perhaps you might recog

nize it. Is it E . J. Fraley ¥ 
A. I don't r emember. 
Q. At the time you talked to him you gave him a statement, 

didn't you ~ 
A. Yes, sir. 

Q. and you also gave him permission to obtain medical in
formation in r egards to your case~ 

A. That is right. 
Q. That ·was at the same time you gave that 

Dep. 
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statement, wasn't it ~ 
A. Yes, sir. 

~ Q. And is this a copy of the medical statement 
which you signed ¥ Is that your signature¥ 

A. That is my name, my handwriting. 

Mr. Parker: I offer this as Defendant's Exhibit "1". 

Q. At the same time, this gentleman took a statement from 
you as to your wages and about your injuries and also about 
how the accident occurred, did he not ¥ 

A. Yes, sir. 
Q. And you told him that you went to leep after you left 

Clifton Forge, didn't you ¥ 
A. Yes. 
Q. And you were on the front seat ¥ 
A. Yes, sir. 
Q. And then after you left Clifton Forge again, the sun 

was shining bright and you went to sleep again, didn't you¥ 
A. I only went to leep between Clifton Foro-e and the time 

we had the accident. I wa. · not asleep when we got to Clifton 
Forge. 

Q. But it was Clifton Forge where you had th e beed 
A. Ye , sir. 
Q. Now, in your statement to him you said, "I do not r e

member anything else until I woke up in the C & 0 Hospital in 
Clifton Forge, Virginia". 

A. ""What I meant by that was that In ver saw anythino-. 
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Q. But you did give him that statement ¥ 
A. I probably did. 

71 

Q. And you didn't tell him anything then about 
~ you wer e awakened by somebody exclaiming that 

"somebody is on my side of the r oad", did you ? 
A. I told him I never saw anything. 
Q. Did you tell him you never heard anything ¥ 
A. No. 
Q. You did tell him you didn't remembr-:r anything else? 
A. All that happened fast and he caugh t: me at a state when 

1 was in misery. 
Q. ·w ell, this was the 19th day he came to see you, of May, 

1966. When was it that you :first talked to Mr. Motley¥ 
A. On Tuesday after the accident ha~Jpened on Friday . 

Monday or Tuesday, I believe it was Tues.iay. 
Q. \¥ell, if Friday was the 13th of May then Tuesday 

would have been the 17th of May, would 1t not ? Look at the 
calendar here of May. 

A. Yes, it would be the 17th. 
Q. I believe I asked you-you said the accident occurred 

on the 13th and I believe it has been established that this 
man came to see you on the 19th, which waH a Thursday, and I 
have asked-you talked to this man and gave him a state
ment and authority to get a report on the 19th, and then I 
asked you when you :first talked to Mr. Clurence Motley, your 
friend that you wer e riding with. 

A. That was, I believe, on Monday or T'lesclay which would 
make it the 17th of May. 

Q. Now, at that time he told you that it was a 1947 or '48 
dark colored Chevrolet or Ford that ran him off the road, 
didn't he? 

A. His statement was that he was in the middle 
of the road, the son of a bitch i.s on my ide and he 
ain't getting over . 

r Q. All rio-ht, and then after that time this gentle-
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man came to see you and you told him about the 
case but you made no mention of th e fact that you heard these 
words spoken when the accident occurred, did you? 

A. He never asked me what I heard. He asked me dicl 
f see it, and I told him no. 

Q. Yon also told him, eli a you not, that, "I did not r emember 
2nything else until I woke up in the C & 0 Hospital". 

A. After the accident, naturally I didn't r emember nothing. 
Q. Now, in regards to the C & 0 Hospital, who was the 

doctor that treated you? 
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A. I don't remember his name right off. 
Q. \V ell, let 's see if I can r efresh your P:lemory on the name

of the doctor. 
A. Ther e was two doctors ther e. One walked around and 

looked and talked and one treated me, but I don't remember 
neither one of their names. 

Q. Dr. Edmonds was in charge of the C & 0 Hospital, was 
he not~ 

A. Edmonds or his father-in-law one. It was a family affair 
there, I think. 

Q. You don't know what time you arrived at the hospital, 
do you ~ 

A. No, sir . 
Q. No-vv, I am going to ask you if you know your admi ssion 

history states, "Patient is drunk but conscious"? 

Mr. Land: We object strongly to this. We have objected to 
this entire testimony with r eference to the statement as we 
noted at the very beginning, and we object to any further 
examination by counsel for the defendant which is based 
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upon heresay or written records. 
Mr. Parker: Well, he has stated that he had had 

one beer. His condition as far as his ability to 
r remember what has transpired or to r emember 

what somebody has said at the scene as far as 
'res gestae is concerned is important, and if he was drunk on 
admission, then it is important as to hi s credibility as a wit
ness, so, therefore, we think it is permissable to examine him. 

Q. \Vhat was your answer to the que~ti.on of ·whether of 
not you knew that your record showed that you were drnnk 
on admission~ 

A. I've never been asked that before. 

Mr. Land: Mr. Parker , of COlUS<" we have agreed that each 
side shall state its objection and that th e other shall neverthe
less proceed with its testimony in vi ew of 1he fact that it is too 
far for all of us to seek a ruling on each point. 

Mr. Parker: That's right. 

Q. You stated that yon were not inter <" sted in the outconw 
of this matter now ~ 

.. 
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page 18 r Q. But you are still a friend of Mr. Motley's, 
aren't you? 

A. Yes, sir. 
Q. And you still work together? 
A. Yes, sir. 
Q. And he came here with you today? He brought you here 

today? 
A. Yes, sir. 
Q. Did you ever talk to the police officer more than once 1 
A. Once was all. 
Q. And you talked to him on the morning after the accident 

which would have been a Saturday, wouldn't ]U 
A. Yes, sir. 

Mr. Parker: I have no further questions. 
Mr. Land : Without waiving our objections in any manner 

to any testimony concerning the purported statement by Mr. 
Williams, but in light of the previous statement by me in 
which Mr. Parker has concurred that it has been agreed that 
all testimony be received after objection and without ad
mitting in any way that any part of the statement should he 
admitted as evidence, I now want to ask Mr. ·williams a 
question or two about this purported statement. 

RE-DIRECT EXAMINATION 
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• 

• • • 

• • • 

A. I had a headache that day with all them stitches in my 
head. 

Q. By the way, what injnries did you have~ 
A. H ead ... 
Q. What was wrong with your head ~ 
A. I r eceived 40 stitches up here. 
Q. I s that the upper part of your head and your forehead 1 
A. Yes. 
Q. Did you have a concussion 1 
A. Not to my knowing. 
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Q. Was anything broken in your head or jaw1 
A. I've got the report at the house, but I don't remember. 
Q. Did you have bones broken throughrmt your body1 
A. Yes, I did. I had a fractured left rib which wasn't deter-

mined until I was in the hospital in Richmond. 
Q. Did you have bones in your foot broken~ 
A. Yes. 
Q. And your ankle 1 
A. Yes, sir. 
Q. At the time this statement was tahm, were you under 

any kind of sedation or pain killing medieine? 
A. They give me some kind of medicine, but I flon't know 

what that was for. 
Q. The gentleman that took the statement, did he identify 

Dep. 
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himself to you 1 
A. Yes, sir, he said he was an adjuster for the 

insurance company and he wanted a r eport. 

• • • • • 

Q. ·what was your immediate concern at that time, Mr . 
Williams1 

A. I was wondering if I would ever be able to walk again, 
because at that time I was in misery. I couldn't hardly 

stand the pain of a sheet on my feet. My ankles 
Dep. are two different sizes now-the left one and the 
11/ 8/67 right one. 

page 21 ~ Mr. Land: vVe have no further ques tions at 
this time. 

* * 

Mr. Land: Mr. vVilliams, do you authorize the notary to 
sign your name to this deposition 1 

A. Yes, sir. 

Mr. Parker : Now, I would like to put this on the record 
that, I guess it would go for you, too, bat we observe the 
right to object to any part or all of the testimony that was 
taken according to the rules of evidence, if and when the same 
is presented at court. 

Mr. Land: That is the understanding of counsel for both 
sides 
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And further this deponent saith not. 

Floyd E. Williams 
By Notary 
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I Mary F. Crawford, a Notary Public in and for the City of 
Danville, State of Virginia, do hereby certify that the fore
going deposition of Floyd E. Williams was taken down, as 
stated in the caption, and the questions and answers thereto 
were reduced to typewriting by me; that the foregoing de
position of Floyd E. Williams was taken down, as stated in 
the caption, and the questions and answers thereto were 
reduced to typewriting by me; that the foregoing twenty
one pages represent a true and correct transcript of the evi
dence given by said witness upon said hearing. 

Given under my hand this 15th day of NL1vember, 1967. 
My commission expires April 5, 1971. 

Mary F. Crawford, I otary Public 

Received under seal by Certified Mail and Filed Nov. 20, 
1967 

George E. Holt, Jr., Clerk 
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A Copy-Teste : 

Howard G. Turner, Clerk. 



INDEX TO RECORD 

Page 

Writ of Error Awarded .. H • 1 
Record 
Motion for Judgment H • • •••• • H • • . H • • 

2 
2 
3 
4 

Answer of St. Louis Fire and Marine Insurance Company 
Order-January 23, 1968 . 
Verdict of Jury . 
Instructions . 
Order-January 24, 1968 . 
Motion to Set Aside Verdict ... 
Opinion-Memorandum, February 5, 1968 .. 
Judgment- F ebruary 22, 1968 .............................. . 
Notice of Appeal and Assignment of Error 
Witnesses: 

0 H00000 0000 0 • ..4, 8, 60 
5, 57 

8 
9 

10 
13 
14 

Trooper T . N. Middlecamp ....... H •• H •••••••••• •• • .... . ... .15, 49 
25 
51 

Clarence Dewey Motley .. . H • 

Ed J. Fraley . . . H ••• 

Depositions : 
F loyd E . Williams H • 

Stipulation 
Proceedings ........ ....... . H • 

Certificate of Notary Public 

63 
62 

. .... 36, 47, 56 
HOO 00 75 


	Scanned Document(1)
	Scanned Document(2)

