


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 7033 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on 
Wednesday the 9th day of October, 1968. 

THE KROGER COMPANY AND AVERY 
PENDLETON, Plaintiffs in error, 

against 

JEAN YOUNG, Defendant in error. 

From the Circuit Court of Montgomery County 
William S. Jordan, Judge 

Upon the petition of The Kroger Compa y and Avery 
Pendleton a writ of error and supersedeas is awarded them 
to a judgment rendered by the Circuit Court of Montgomey 
County on the 8th day of February, 1968, in a certain motion 
for judgment then therein depending, wherein Jean Young 
was plaintiff and the petitioners were defendants. 

And it appearing that a suspending and supersedeas bond 
in the penalty of $26,000, conditioned according to law, has 
heretofore been given in accordance with the provisions of 
sections 8-465 and 8-477 of the Code, an additional super
sedeas bond conditioned according to law is required in the 
penalty of $2,500. 
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RECORD 

* * * * * 

page 22 r INSTRUCTION 0 . 1-B 

The Court instruct the jury that if you believe from a 
preponderance of the vidence that words wer fal ely spoken 
by the defendants of the plaintiff that he wa a thief or 
accusing her of tealing money, such words are slanderous 
per· se, that is, th y are slanderous from their v ry naturP 
and ·without further proof ther eof. The law pre umes dam
ag to result from th ir publication, and in order to r ecover 
compensatory damages it i not necessary for the plaintiff 
to prove any personal spite or ill will on the part of the de
fendants nor is it ne ary to prove that she suffered either 
actual or pecuniary loss. 

Given vVS.T 

* * * * 

page 24 ~ 

The Court instruct th jury that th occasion upon which 
the defendant spoke the words is known in law as a privileged 
occasion, but the privileged occasion would not protect the 
defendant if he abu d it. 

If you believe from a prepond ranee of the evidence that 
the defendant spoke the words, 

(1) With actual malice; or 
(2) Even though believing the words to be true, he usNl 

language which 'va intemperate or disproportionate in 
tr ngth and violence to th occasion and which was unnec

e sarily defamatory of the plaintiff; or 
(3) Not in good faitl1 , and without an honest belief in 

their truth; or 
( 4) Purposely arranged to speak the words in the presence 

of a person or persons who were wholly unint r ested in the 
matter and who had no ri ght to be present and who in the 
natural course of thing would not have been pre ent; or 

(5) For the purpose of gratifying som sini ter or corrupt 
motive such as hatred, r evenge, per onal spite, ill will, or 
desire to injure th plaintiff: or 

(6) With such gros indifference or r eckle sness as to 
amount to a wanton or wilful disrerrard of the rights of the 
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plaintiff; then the defendant abused the privilege which might 
otherwise have attached to the occasion and the said privi
lege was lost, and you shall :find your verdict for the plaintiff. 

Given WSJ 

* 

page 2 ~ INSTRUCTION NO. A-1 

Th Court instructs the jury that the Kroger Company 
was within its rights in conferring with th plaintiff, J ean 
Young, as to the manner in which she performed her services 
as an employee of Kroger and that statements made by 
Kroger representatives at the conference were privileged, 
and ther fore if you believe that statements were actually 
made at the conference, as claimed by the plaintiff, Jean 
Young, and that they were slanderous and insulting, such 
statements remain privileged whether true or false, and can
not be the ba is of a verdict for the plaintiff, unle you fur
ther believe from the evidence that such statements consti
tuted an abuse of privileo-e on the part of Kroger. 

Giv n WSJ 

page 29 ~ INSTRUCTION N 0 . B-1 

The Court instruct the jury that the Kroger Company 
was within its rights in conferring with the Union r p're
sentatives as to the employment of J ean Young and state
ments mad by Kroo-er representatives at such confer ence 
were privileged and ther efor e, if you believe that tatements 
were actually made at the conference as claimed by the plain
tiff, J ean Young, and that they were slanderous and insult
ing, such statements remain privil ged, whether true or false, 
and cannot be the basis of a verdict for the plaintiff unless 
you further believe from the evidence that such statements 
constituted an abuse of privilege on the part of Kroger. 

Given WSJ 

page 30 r I STRUCTIO J ro. C-1 

The Court instructs the jury that if you believe from the 
evidence that Joseph W. Young, husband of J ean Young, 
interviewed Avery P endleton, tore manager of Kroger, and 
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inquired as to the reason for Kroger's actions concerning 
his wife, J ean Young, statements by A very P endleton in re
spon e to such inquiry were privileged and therefor e, if you 
believe that statements were actually made as claimed by the 
plaintiff, J ean Young, and that they were slanderous and in
sulting, such statements r emain privileged whether true or 
false and cannot be the basis of a verdict for the plaintiff 
unless you further believe from the evidence that such state
ments constituted an abuse of privilege on the part of Kroger. 

Given WSJ 

page 31 I JSTRUCTION NO. G-1 

The Court in tructs the jury that if you believe from a 
preponderence of the evidence that the Kroger Company did 
not abuse its discr etion in investigating the matter of the 
alleged misconduct of Mrs. Young at the initial conference 
and during the conversations between Kroo-er r epr esenta
tives and Union r epres ntatives, or between Mr. Young and. 
Mr. P endleton, the store manager, and if you further believe 
from a preponderence of the evidence that the Kroger em
ployee Mr. Black did not use the words as claimed by Mrs. 
Strickler, then your verdict should be in favor of the de
fendants. 

Given WSJ 

* 

page 40 r INSTRUCTIO NO. A 

The Court instructs the jury that the Kroger Company 
wa within it ri o-hts in conferring with the plaintiff, J ean 
Young, as to the manner in which she performed her services 
as an employee of Kroger and that statements made by 
Kroger r epresentatives at the conference were privileged, 
and ther efore if you believe that statements wer actually 
made at the conference as claimed by the plaintiff, J ean 
Young, and that they were slanderou and insulting, such 
statements r emain privileged and cannot be the basis of a 
verdict for the plaintiff unless you further believe from the 
evidence that such stat ments were made 'lvith malice. 

Refused WSJ 
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page 41 r INSTRUCTION NO. B 

The Court instructs the jury that the Kroger Company was 
within its rights in conferring with the Union r epresenta
tives as to the employment of Jean Young and statements 
made by Kroger r epresentatives at such conference wer 
privileged and therefore, if you believe that statements were 
actually made at the conference as claimed by the plaintiff, 
J ean Young, and that they were slanderous and insulting, 
such statement s r emain pr ivileged, whether true or false, 
and cannot be the basis of a verdict for the plaintiff unles 
you further believe from the evidence that such statements 
were made with malice. 

Refused WSJ 

page 42 r INSTRUCTION NO. C 

The Court instructs the jury that if you believe from the 
evidence that Joseph \¥. Young, husband of J ean Young, 
interviewed A very P endleton, store manager of Kroger, and 
inquired as to the r easons for Kroger's actions concerning 
his wife, J ean Young, statements by Avery P endleton in r e
sponse to such inquiry were privileged and ther efore, if you 
believe that statements were actually made as claimed by the 
plaintiff, J ean Young, and that they wer e slanderous and 
insulting, such statements r emain privileo-ed, whether true 
or false and cannot be the basis of a verdict for the plaintjff 
unless you fur ther believe from the evjdence that such state
ments were made with malice. 

Refused 

page 43 r INSTRUCTION N 0. D 

The Court instructs the jury that Kroger was within its 
rights in explaining to Connie Strickler the r eason why she 
was being transferred to position of Cashier at the Chris
tiansburg Kroger Store, that statements made at the confer
ence were privileged, ther efor e, if you believe that statements 
were actually made at the conference as claimed by the 
plaintiff, Jean Young, and that they were slanderous and 
insulting, such statements remain privileged and cannot be 
the basis of a verdict for the plaintiff unless you further he-



6 Supreme Court of Appeals of Virginia 

lieve from the evidence that uch statement wer e made with 
malice. 

R efus d WSJ 

page 44 ~ I STRUCTION N 0. D-1 

Th Court instructs the jury that Kroger was within its 
rights in explaining to Connie Strickler the r eason why she 
was being transferred to position of Ca hier at the Chris
tian burg Kroger Store, that statement made at the con
ference wer e privileged, therefore, if you b lieve that state
ments wer e actually made at the conference as claimed by the 
plaintiff, Jean Young, and that they wer e slanderous and in
sulting, such statements r emain privileged and cannot be the 
basis of a verdict for the plaintiff unless you further believe 
from the evidence that such statements con titnted an abuse 
of privilege on the part of Kroger. 

R efused WSJ 

pao-e 46 ~ INSTRUCTION 0. F 

The Court instructs the jury that if you b lieve from a 
preponderence of the evidence that Kroger Company did not 
act with malice at the previleged confer ences and that Kroger 
employee Black did not use the words as claimed by Mrs. 
Striclder, then your verdict must be for the defendants. 

Refused vVSJ 

page 47 r I JSTRUCTION O.G 

The Court in tructs the jury that if you b lieve from a 
preponderence of th evidence that the Kroger Company 
did not act with malice in investigating the matter of the 
alleged misconduct of Mr . Young at the initial confer ence 
and during the conver ations between Kroger r epresenta
tives and Union representatives, or between Mr. Young anct 
Mr. P endleton, the store manager, and if you further believe 
from a preponderence of the evidence that the Kroger em
ployee Mr. Black did not use the words as claimed by Mrs. 
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Strickler, then your verdict hould be in .favor of the defeno
ants. 

Refused WSJ 

* 

page 53 ~ 

* 

On the 25th day of July, 1967, came the parties to this 
action in person and by coun el, this case having heretofore 
been s t for trial on this date. 

Thereupon came a jur, a panel of thirteen (13) elected 
f rom the r egular venire summonsed for this term of court, 
who wer examined by the Court and found free from all 
legal exceptions and qualified to serve as jurors; thereupon 
counsel fo r the plaintiff and the defendant struck three (3) 
each from said panel, and the r emaining even (7) composed 
the jury for the trial of this case, against whom no objections 
wer rai eel, to-wit: Alber t L. Martin, Wendell Jones, Her
bert Albert, Alonzo Brisco, Clarence E. Slusser, Paul Surface 
and David R. Miller , who were sworn to well and truly try 
the i ue joined between the plaintiff and the defendants, and 
a true verdict r ender according to the law and the evidence. 

Both sides having presented all of their evidence and 
re ted and it being late in the afternoon, the court adjourned 
the proceedings over un til the 26th day of July, 1967, at 
l 0 :00 o'clock A. M. 

On the 26th day of July, 1967, came again the parties in 
per on and by counsel, and also came the jury adjourned over 

f rom the 2. th day of July, 1967. 
page 54 ~ And having heard all of the evidence, in truc-

tions of th Court and argument of conn el, the 
jury r etired to their room to consider of their verdict and 
after sometime returned into Court and presented the fol 
lowing verdict : "Jean Young, Plaintiff, vs . The Kroger Co. 
et al, De£ ndants \Ve the jury upon the issue joined, find in 
favor of Jean Young, Plaintiff in the amount of $25,000.00 
damage. Herbert H . Albert, Forman." 

\Vhereupon the jury was di charged, and counsel for the 
defendants moved the Court to t a ide the verdict of the 
jury and r equested ten (10) days time in which to :file their 
grounds for said motion. The Court doth take said motion 
under advisement, and grants the defendants ten days from 
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this date within which to file in writing their grounds for 
said motion. 

Enter this Order : July 26, 1967 

\V. S. Jordan 
Judge. 

* * * * * 

page 99 ~ 

* * * * * 

This day came the parties hereto, by counsel, and it appear
ing unto the Court that by previous order entered by the 
Court in this cause on July 26, 1967, the defendants herein 
were granted ten (10) days f rom July 26, 1967, within which 
to :file in writing their grounds to set aside the verdict of 
the jury rendered in this suit on the 25th day of July, 1967, 
wher in the plaintiff ·was awarded by the jury a Yerdict in 
the amount of $25,000.00 in damages. 

And it further appearing unto the Court that the defend
ants did within the said ten days time file said motion in 
writing which the defendants termed "As ignm nts of Error 
in Support of Motion to Set Aside Verdict." And the Court 
did take said motion nnder advisement and ranted upon 
defendants' motion time to :file a written "Memorandum of 
Law in Support of Defendants' Motion to Set A ide Verdict 
or in the Alternative to Grant a ew Trial", and the Court 
did likewise grant unto the plaintiff time to flle written au
thority in opposition ther eto, which wa accordingly done by 
the plaintiff, and unto the defendants time to file a memoran
dum in reply to the plaintiff's memorandum, which was ac
cordingly done by the defendants. 

And upon a consideration of all of which, the Court doth 
overrule sai.d motions made by the defendant and wher eupon 

in accordance with the jury verdict, it is OR
page 100 ~ DERED that tl1e plaintiff, J ean Yonng, have 

and r ecover judgment against the clef ndants, 
The Kroger Company and Avery P endleton, joint and sev
eral, in the sum of $25,000.00, with interest from the 1st day 
of Feb., 1968, until paid, plus her taxable co ts incurred 
herein, to which action counsel for the defendants duly ex
cepted. 

And since the defendant , The Kroger Company and Avery 
P endleton , have indicated their intention to apply to the Su-
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preme Court of Appeals of Virrrinia for a \Vrit of Error 
and Super·sedeas to the judgment of this Court, it is OR
DERED that execution on the judgment her einabove ren
dered be, and the same hereby is, suspended for a period of 
four ( 4) months from this date; and if the defendants duly 
fil e a P etition for a \l\Trit of Error in the Supreme Court of 
Appeals of Virginia, execution on the judgment is suspended 
until the Supreme Court of Appeals has acted upon said P eti
tion; and if a ·writ of Error is granted in thi case, it is 
ORDERED that execution on the judgment be suspended 
until an opinion has been r ender ed by the said Supreme 
Court of Appeals of Virginia; all of which is conditioned 
upon the defendants, The Kroger Company and Avery Pen
dleton, or someone for them, giving or filing a bono, with cor
porate surety, in this Court within twenty (20) clays from 
this clat in the penalt~v of $26,000.00, conditionerl according 
to law. 

page 107 ~ 

* * 

Bntcr : 

\\. S. J orrlan 
Judge 

F eb. 8, 1968 

* 

* * * 

NOTICE OF APPEAL AND 
ASSIG JMENTS OF ERROR 

TO: Mr. John B. Myers, Jr. , Clerk of the Circuit Court of the 
County of i(ontgomrry~ Montgomery County Courthouse, 
Chri tiansburg, Virginia. 

Notice is hereby given that the Kroger Company and 
A very P endleton appeal from a final judgment r endered by 
this Court on tlw 8th day of F ebruary, 1968, and announce 
their intention of applying for a ·writ of Error and Super
sedeas to the Supreme Conrt of Appeals of Virginia. 

ASSIGNME JTS OF ERROR 

1. The Trial Court erred in overruling th e defendants' 
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motion to strike the evidence of the plaintiff for the reasons 
assigned in the record; and specifically, because the evidence 
adduced at trial establi heel that all of the alleO'edly slander
ous and insulting communications involved in the suit were 
qualifiedly privileged and ther e was insufficient evidence of 
malice to permit the jury to find that the privilege had been 
defeated. 

2. The Trial Court err d, for the r easons as igned in the 
record, in granting plaintiff's Instruction 1-B. 

3. The Trial Court erred, for the r ason assigned in the 
r ecord, in granting plaintiff's Instruction 2. 

4. The Trial Court erred, for the r easons assigned in the 
r ecord, in granting plaintiff' Instruction 3. 

5. The Trial Court erred, fo r the reasons assigned in the 
r ecord, in oTanting plaintiff's Instruction 4. 

page 108 r 6. Th Trial Court erred, for the r asons as
siO'ned in the r ecord, in {)'ranting plaintiff's In

struction 5-A. 
7. The Trial Court erred, for the reason as igne l in the 

r ecord, in granting plaintiff' Instruction 6-A. 
8. The Trial Court erred, for the r easons assigned in the 

r ecord, in r efusino- to give defendants' revi eel In truction A. 
9. The Trial Court erred, fo r the r easons assigned in the 

r ecord, in r efusing to o·ive defendants' r evised Instruction B. 
10. The Trial Court erred, for the r easons assigned in the 

r ecord, in r efusing to give defendants' revised In ti·uction C. 
11. The Trial Court erred, fo r the r easons assigned in the 

r ecord, in refusing to give defendants' I nstruction D and 
D-1. 

12. The Trial Court erred, for the r easons assigned in the 
r cord, in r efu ing to give clef ndants' Instruction E. 

13. The Trial Court rr d, fo r the reason a signed in the 
r ecord, in refu. ing to give defendants' Instruction F . 

14. The Trial Court erred, fo r the reasons a igned in the 
r ecord, in r efusing to give defendants' Instruction G. 

15. The Trial Court erred in overrulino· defendants' Mo
tion to Set Aside the Jury Verdict or in the Alternative for 
a New Trial for the r a ons as igned in defendants' Memo
randum of Law and Reply Memorandum in support of said 
motion. 

Dated this 2 th day of March, 1968. 

THE KROGJGR CO fP . ry 
and 
AVl~RY PENDT..~l~TON 

By Leonard Muse 
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page 109 ~ 

* * * 

Filed in Clerks Office 
Circuit Court of Montgomery County 
29 day of March 1968 
John B. Myer s, Jr., Clerk 

By Ronilda Turner, D. C. 

page 110 ~ 

* * * 

ASSIGNMENTS OF CROSS-ERROR 

* * * * 

J ean Young, the plaintiff in the above-styled case, her eby 
sets forth the following assio-nment of cross-error : 

(l) That the Court erred in ruling that the defamatory 
statement made by Avery P endleton to Wendell Young, the 
plaintiff's husband, were privileged and in giving the defend
ants' Instruction C-1 thereon. 

Respectfully submitted, 

JEAI YOUNG 

By C. Tabor Cronk 
Of Counsel for the Plaintiff 

* * 

Filed in Clerks Office 
Circuit Court of Montgomery County 
11th day of April 1968 
John B. Myers, Jr., Clerk 

By Georgia E lliot, D. C. 

• • 
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J ean Hall Young 

page 4 r 

* 

The Court : All right, call your first witness. 

JEAN HALL YOUNG, Plaintiff, being fir t duly sworn, 
testified as follows: 

DIRECT EXAMINATIO J 

By Mr. Goldsmith: 
Q. P lease state your full name~ 
A. J ean Hall Young. 
Q. And where do you live, Mrs. Young ? 
A. Montgomery Stre t, Christiansburg, Virginia. 
Q. And how long have you lived in Chri tiansburg? 
A. About twenty-eio-ht years. 

Q. And how old are you now ~ 
paO'e 5 r A. Thirty-one. 

Q. You have a family and all your r elatives live 
around here~ 

A. Yes, sir. 
Q. And during this thirty-one year s until this Kroger 

incident, had you ever been accused of dishonesty or stealing 
anythino- ~ 

A. No, sir. 
Q. Are you married . 
A. Yes, sir. 
Q. And to whom are you married ~ 
A. Joseph W en dell Young. 
Q. And do you have any children ~ 
A. I have one. 
Q. How old is that child. 
A. He is thirteen year old. 
Q. Now, on December the 15th, Mrs. Young, I will ask you 

to please state whether or not that was your day to work~ 
A. Jo, sir, I wa n't scheduled to work on that day. 
Q. And for how long had you worked for Kroger Compan r 

up 'til then ~ 
A. Two year and three months. 

paO' 6 r Q. And what had been your job with Kroger 
Company~ 

A. I was cashier. 
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J ean Hall Yo~tng 

Q. Had you been a cashier from the time you started there? 
A. Yes, sir. 
Q. Up until that date~ 
A. Yes, sir. 
Q. And who was manager of this store when you went to 

work there as a cashier~ 
A. Harry Saunders. 
Q. Who 1 
A. Harry Saunders. 
Q. Harry Saunders 1 
A. Yes, sir. 
Q. And what had been your understanding of statement 

of Mr. Saunders with r egard to your responsibility on the 
cash register. 

A. I was trained in Baltimore, Maryland, as a cashier, 
and I wa taught to work on one till and no one el e was to 
touch it. And I checked my own till with witnesses present, 
and ·when I went to work f or Kroger's, I was shocked at the 

way they ran the store in giving a till to a person, 
page 7 r and then having a many as four of :five others 

working on the same till on the same day, without 
having it checked before they put these other people on it. 

So, I told Mr. Saunder s that I would never be responsible · 
for the money in that till until I was given a till by myself to 
work on and be r esponsjble fo r, and check my own till with 
witnesses present. 

Q. Did he do that or did th y continue to have four or :five 
p ople working on the same till 1 
· A. Jo, sir, he didn't give me a till . He just continued to 
put other people on it. 

Q. Now, would you xplain to these Gentlemen of the Jury, 
what you mean by a "till" 1 

A. till is a tray that they put the money in to put jn the 
cash r egister . 

Q. Now, does it have mor e than one till to a cash r gisted 
A. o, sir. 
Q. Now, you had been there two years and three montl1s 

prior to December 15th, '65, and up 'til that time, had any 
Kroger official ever accused you or said anything to you 
about heing dishonest . 

A. ro, sir. 
Q. Had you been r eprimanded or any complajnt 

page r :filed agajnst you 1 
A. No, sir. 
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J ean Hall Young 

Q. Now, what was your regular schedule of work for Kro
ger at that time ~ 

A. I was just a part-time employee at that time, and our 
, chedule was put up at twelve o'clock on Friday the week 
before the previou week, and uh, ometimes I would work 
between twenty and thirty hours. 

Q. And was all that on the cash register? 
A. Yes, sir. 
Q. And what was your r egular day ofH 
A. 1ost of the time I was off on Monday, Tuesday and 

Wednesday, and my working days were Thursday, Friday 
and Saturday. 

Q. And were you off work this Vl ednesday ¥ 
A. Yes, sir. 
Q. And who was your Shop Steward, Mrs. Young ' 
A. Mrs. Edith Bowman. 
Q. Was she working on Wednesday, th 15th 1 
A. No, sir, she wasn't. 
Q. J ow, where were you ¥ 

A. I was at home on that day b cause my child 
page 9 r was ill, and I didn't know what was wrong with 

him at th time because I couldn't get ahold of a 
doctor to bring him to th house, and he was too ill to take 
to a doctor. 

Q. Did you finally get a doctor~ 
A. Jot until late that night. 
Q. And vvhat was wrono- with the child¥ 

Mr. Muse: I don't think that has anything to do with 
the ca e, Your Honor. 

The Court : I su tain the objection. 

Mr. Goldsmith : 
Q. Now, whil you w r there, who called¥ 
A. Avery Pendleton called me at about two-thirty, and 

asked me to come in to work. 
Q. What did you tell him~ 
A. I told him I couldn't po sibly come in b cause the child 

was too ill and running a temperature of a hundred and three, 
because I had taken hi temperature, and I was trying to get 
ahold of a doctor to come to the house, and I hadn't been able 
to find one at that time. 

Q. Well, what did he tell you~ 
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J can I-I all Young 

A. H e told me that he just had one cashier working and 
that he needed m desperately and begged me to 

pao-e 10 ~ come in, and told me that if I would come in fo r an 
hour or two, until they checked out, that he would 

let me o-o back home. So I told him that I had the phone beside 
the bed of the child, and that I would come in for an hour or 
two, and he could call me if he needed me. 

Q. All right now, when you got to the Company door, what 
happened ~ Did they put you to work. 

A. No, sir, Mr. P endleton met me at the time clock and told 
me that there were two men upstairs that would We to tal T 

to me. So I proceeded to go upstairs. 
Q. Did he say anything to you about working? 
A. No, sir. 
Q. Did you work any mor e that Jayf 
A. No, ir. 
Q. All r jght, and did you o-o up tairs 1 
A. Yes, sir. 
Q. And who was ther e¥ 
A. Mr. Holtman and a man whose name I don't r emember, 

or didn't remember at the tim , who identifi ed himself as a 
security man for Kroger's. 

page 11 ~ Q. Now, what i Mr. Holtman's job- is he a 
Kroger official f 

A. Ye , sir, he js. 

Mr. Muse : H e js Manager of Operations, Mr. Goldsmith. 
Mr. Goldsmith: You admit he is a Kroger official 1 
Mr. Mu e : Oh, yes. 

Mr. Goldsmith: 
Q. And did he ever tell you the name of this so-called 

security man at that tjme 1 
A. H e introduced me to him, but I didn't catch his name 

at that tim . 
Q. Did you learn his name lated 
A. ot until last W ednesday. 
Q. And is that this Mr. Byram they are talking about? 
A. Ye , sir. 
Q. Did he state that he was working for Kroger? 
A. Yes, sir. 
Q. All right now, what did they tell you there? 

A. H e told me-well, at first he asked me if I 
page 12 ~ was married and asked me if I had any children 
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J ean Hall Young 

and wJ1at their ages wer e, and a ked me how long 
I had been married, and then he asked me if my husband 
hal been in a car accident and was not working. And I told him 
that he had been back to work for about four or :five month s. 

Q. All right, go ahead. 
A . H e said that they had been having some t r ouble in 

the store and would I mind answering some ques tion s for 
them, and I told him, " o", that I ,vould help him in any way 
possible that I could. 

And he asked me if I knew of any dishonesty in the store, 
and I told him" Jo". And he asked me if I had ever been dis
honest, and I told him "No". And he said that he had wit
nesses and evidence in his briefcase, and he pointed to hi s 
briefcase, that I had been eli honest. And I a k d him to pro
duce these witnesses and to let me see the evidence, and he 
brought in a girl, Ann Chandler, and she said to me, "I have 
confes ed. If you have done anything, t ell them. They just 
want to help you", and T told her I was sorry fo r her . amt 
that's all I said to her. 

o they took her ont-
Q. And while Ann Chandler was in thi s room, 

page 13 r did she ever accuse you of being eli hone t ~ 
A. No , sir. 

Q. Did she ever say anything in your presence
A. Jo, sir. 
Q. - to you or either Mr. Holtman or anybody else
A. No, sir. 
Q. - did she accuse you of any el i honesty~ 
A . Jo, sir. 
Q. You just told her you felt sorry for hed 
A. Yes, sir. 
Q. All right novv, what happ ened after that 1 
A. H e asked me if I had ever taken money out of the cash 

r egister or failed to ring up sales, and I told him not to my 
knowledge, but I told him if I had failed to ring up a sale, 
I had put the mon ~, in the tm and i t had tayed there defi n
itely . 

H e asked me how would J like my child to know that I had 
be n dishone t, and I told him that if I had been dishone.s t 
that I wotudn't want him to know, but that I hadn 't done 
any thing wrong. 

Q. vVhat did he ay to you then ~ 
A . H e said that he was just th r e to help me, 

page 14 r and why didn't J admit that I had been eli honest, 
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and I said, "I don't need your help". And he shook 
his fi st in my face, and he says, "Young lady, I have had five 
heart attacks and I've never seen the day that I didn't need 
help". And I said, "I am not talking about that. I am talking 
about your kind of help". 

Q. And what happened then 1 
A. And he said-I told him that I didn't have to sit there 

and listen to them accuse me of being dishonest, and he said, 
"Oh, I'm not accusing you of being dishonest", and I said, 
"Yes, you ar e, what else would you call it 1" 

Q. All right, after that, what happened 1 
A. H e says, "vYe have put money in the cash register and 

marked it, and when we checked the r egister it wasn't in 
there. ·what happened to it1" I said, "I don't know, unless I 
gave it to other people for change, or used it to cash check · 
with, because I never took it." 

Q. Now, after that-did Mr . Holtman say anything1 
A. Jo, sir, not at that time. 

Q. And did you know Mr. Holtman pnor to 
page 1 5 ( this 1 

A. Yes, sir, I had seen him. 
Q. And you knew he was a Kroger official 1 
A. Yes, sir. 
Q. And did he ever correct Mr. Byram, the so-called secn

rity man 1 
A. No, sir. 
Q. And did he ever say that they wer en't accusing you of 

stealing1 
A. No, sir. 
Q. And what did they do after thaU 
A. They just kept trying to get me to admit to being di~ 

honest, and I jnst kept telling them that I hadn 't been dis
honest and I wasn't admitting anything that I hadn't done, 
and so he told me that I could go home. 

Q. Did you have any conversation with him in r egard to 
a lie-detector test-did he ask you if you would be willing 
to take one1 

A. Yes, he asked me if I would take a lie-detector test, and 
I told him, "Yes, if everybody including the manager in that 
store would take a lie-detector test, I would take one too". 

Q. You never backed away from that statement 
page 16 { at any time, did you 1 

A. No, sir. 
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Q. Now, how many people working on this ca h r egi ter 
wher e you worked ~ 

A. I have counted as many as four or five different peop] e 
working on the same r gist r that I worked on. 

Q. And they all harl th e same acces to the ca h r eo-ister 
that you did ~ 

A. Yes, sir. 
Q. ow, after th y told you to go home, did Mr. . very 

then put you to work. 
A. No, sir, he called m on Saturday-
Q. Wait just a minute. I am talking about this day, not 

what happened Saturday- he never did put you to work. 
H e called you down th r saying he wanted you to come to 
work, is that right ~ 

A. Ye , sjr. 

Mr. Muse : Mr. Goldsmith, I am orry. I couldn't hear 
your que tion. Would yon mind r epeatino- that ~ 

Mr. Goldsmith : My qu stion was, he didn't put you to work, 
but he called you down there to go to work, but he didn't pu t 
you to work-

page 17 r A. No, ir, he never put me to work. 
Q. All right, when you went home, who did you 

call about this matter , and who did you see first about it ~ 
A. I saw my husband when he arrived home from work, and 

I was quite upset and crying. 
Q. All right now, let me ask you this, how lono- wer e you 

in thi room ~ 
A. Approximately an hour or so, maybe over. 
Q. And you said that they kept tr. ing to ge t you to admit 

or sign a statement or do somethino- to admit that you werP 
a thief and dishonest ' 

A. Yes, sir. 
Q. And in what ways did they try to do th at hesides 

shaking their :fi t in your face and-
A. They asked m if I would swear to God that I wasn't 

clishonest.ancl I said, "Yes", and later on he aiel, "Well, you 
have a sick child at hom -would you S\ V ar on his life that 
you have never been dishonest '" And I said, "Yes, I wotud, 
but I have already sworn to God, and I love God more than 
I do my child". 

Q. All right, wh n your husband came in, cli1i 
page 18 r you tell him about it ' 

_j 
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pened. 
A. Yes, sir, I told my husband what had hap-

Q. VVhat did he do ~ 
A. H e went to the Kroger store to see Mr. P endleton. 
Q. You didn't hear any conversation he had with Mr. P en-

dleton ~ 
A. No, ir, I did not. 
Q. All right now, did you call anyone else about this 1 
A. I called Edith Bowman, the Shop Steward at her home. 
Q. \i\T as this her day ofH 
A. Yes, sir, it was. 
Q. \i\T as \i\T ednesday her r ecrular day ofH 
A. Yes, sir, she had had Wednesday off for years. 
Q. And had he always had \i\T ednesday off ~ 
A. Ever since she had worked there. 
Q. And a Shop Steward, i it customary in this tore 

and th usual thing when a gr ievance or complaint filed, to 
call the Shop Steward in ~ 

A. Yes, sir. 
page 19 r Q. And at any time when they wer e accusing 

you of being dishone t and trying to get you to 
admit to beincr dishonest, did they ver call Edith Bowman 
jn for a conference 1 

A. No, sir. 
Q. And you called her. Do you know what she did about iH 
A. She called A very P endleton and asked him what-
Q. W ll, you didn't hear that. She is her e to t estify. Now, 

who took the complaint over after that 1 
A. The Union took it over. r. Ralph Mottesheard and 

Mr. \Yilliam Johnson took the ca e over. 
Q. Jow, they let you go home, they sent you home rather 
A. Yes, ir . 
Q. Told yon to go home, and 1 will ask you whether or not 

they ever pu t yon back to work on theca h r egister 1 
. No, sjr, they nev r bave to this day. 

Q. Did Mr . \i\Tilliam J ohnson and Mr. ottesheard then 
take over1 

pag 20 r A. Yes, sir. 
Q. And they were the ones that insisted they put 

yon back to work, js that right 
A. Yes, ir. 
Q. And they did then put you back to work later, i that 

righU 
A. Yes, sir, on F ebruary 22nd, 1966. 
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Q. And in what department did you go to work~ 
A. They took me back and put me in the Dairy Department. 
Q. And what did they do about tl1e cash r egister-said 

they was so busy ther e that they couldn't get by without you 
there, and said they ne ded you desperately to work, and 
who did they fill your place with on the cash reO'i ter 1 

A. vVhen I went back to work? 
Q. No-I'm talking about this day-
A. Connie Strictler-they brought Connie--Connie Strict

ler from Blacksburg and put her on the cash register . 
Q. Now, \vhen they put you back to work on th 22nd, did 

they offer you any back pay~ 
A. No, sir. 

page 21 ~ Q. I w:ill a k you this, has Mr. Avery P endleton, 
Manager of thi. store, or Mr. Holton or any other 

official of the Kroger Company, the Defendant :in this case, 
ever come to you and apologized for this conference and 
accusing you of dishone ty~ 

A. Jo, sir, they n ver have. 
Q. All right, now, how long did you tay in thi store

Christiansburg store, 1 m ,an, after you went back on F ebru
ary 22nd ~ 

A. From F ebruary 22nd until Septemb r the 25th. 
Q. And were you working r egularly in the Dairy Depart-

ment ~ 
A. No, sir, just part-time. 
Q. Then ·wher e did they tran fer you? 
A. I was transferred to Radford store m the Dairy De-

partment. 
Q. And have you b en working ther e since~ 
A. Yes, sir. 
Q. Did they put yon hack in Radford ever on a cash 

register ~ 
A. No, sir. 

Q. Mrs. YounO', I hand you an envelope here 
paO'e 22 ~ which has a lot of slips in it- I vvant to how them 

to Counsel for the other side fir t. (Slips are 
shown to Counsel for Defendants ). 

Are these your pay slips from the time-after you were 
called back to work-

A. Mter I was called back to work, these are my pay slips, 
from the time I came back to work until the time I went on 
full time. 
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Q. From December 15th until now, have you :flgured up wha t 
you have lost in pay~ 

A. Yes, sir. 

Mr. Muse : If it please the Court, that is not an element 
of damage in this case. 

The Court: I sustain the objection. 
Mr. Goldsmith : \Ve except to the Court's ruling. 

Q. Now, Mrs. Young, after you went back in the Dairv 
Department, I will ask yon whether or not other employee·s 
of Kroger-well, I will ask you :flrst-I would like to lay a 
foundation for it; now, outside of discussing this with your 
attorneys, and Shop Steward, Mrs. Bo·wrnan, and Union offi
cials, I will ask you if you have discussed this charge of 

stealing ·with anyone else~ 
page 23 ( A. No one but my family. 

Q. Now, is it general knowledge, and have you 
gathered from other employees throughout Radford and 
Christianshurg stores, that the Company had accused you 
of dishonesty, and is it known by other employees 1 

Mr. Muse : I object-
The Court : That is contradictory of her previous an swer 

if she hasn't discussed i t with anyone other than her family . 
Mr. J enkins : \ iVe are asking her if people know about it

it has gotten out. 
The Cour t : Not to her knowledge, if she hasn' t discussed 

it with anyone. 
Mr. J enkin : Someone l1as told her about i t-
Mr. Goldsmith : I asked her , Your Honor- that's the rea

son I laid the foundation-
The Court : I sustain tl10 objection. Yon can put the other 

people on-
Mr. Goldsmith: \V e except. J would like to be given the 

opportunit~r to dictate my objection into the record, and ex
ception. 

The Court: All right, you may have that opportunity. 

page 24 ( Mr. Goldsmith : 
Q. Now, after you went to Radford, Mr s. Young, 

who was Manager over th ere~ 
A. Vern on Mumpower . 
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Q. And what has he done to- on the job, in r egard to 
seeking to get you to r esign- making it difficult for you? 

Mr. Muse : I didn't hear the question, Mr. Goldsmith. 
Mr. Goldsmith: I said what has he done to maJw her r esign 

and make it difficult for her. 
Mr. Muse : I object to that. 
The Court: I sustain the objection. 
Mr. Muse That ha no bearing on this case. 
Mr. Goldsmith : I would like to get her answer in chamber s, 

if I may. 
The Court: You can put that in later . I su tain the ob

jection. You can except and put it in the r ecord later . 
Mr. Goldsmith : ·w ell, I except, Your Honor, b cause th P

rules of Court ay to do it at that time. 
Mr. Muse : I'll waive that provision. 
Mr. Goldsmith: I don't know that you can waive it. 

Mr. Muse : You can do anythino- by agreement. 
page 25 r Mr. Goldsmith: I don't think so. W e xcept to 

the Court's ruling. 

Q. ow, I'll ask you, Mrs. Young, if you and your Union 
representative-officials, have constantly tried to get you put 
back in your position on a cash r egister so you can prove 
your honesty ~ 

A. Yes, sir. 
Q. They never have put you back ther e, have they~ 
A. No, sir. 
Q. And have any of the job or work that you have been 

given since December 15th, 1965, been one in which yon 
handled money ~ 

A. No, sir. 
Q. Jow, Mrs. Youno-, I want- you stated- ! want you to 

show and demonstrate to this Jury please, when this Mr. 
Byram, the security agent, shook his :fist at you- I want you 
to how this Jury just how he did it, hi.s demeanor, and how 
close he came to you, and all that. 

A. H e o-ot up out of the chair and leaned over 
page 26 ( and said, "Young Lady-" (vVitness demonstrates 

by haking her :fist) . 
Q. Had you in any way when he shook his :fi st at you, had 

you in any way except deny that you were dishonest, given 
Mr. Byram any provocation for getting up out of the chajr, 
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and coming over wher e you were and shaking his fi st in your 
face1 

A . No, ir, I had been just as polite as I possibly could be. 
Q. "\fiT er e you scared 1 
A . No, sir. 

Mr. Goldsmith: Take the witness. 
The Court: Gentlemen, I assume that it will be a fairly 

lengthy cross-examination. It's five minutes to one, and T 
think it's time we adjourn for lunch. 

I will caution the Jury not to discuss this case with anyone 
while you ar e out to lunch, and Court is adjourned until 
two o'clock. 

Mr. Goldsmith: I would like to get my exception into the 
record. 

The Court : All r ight, after the Jury leaves, you may do so. 

page 27 ~ (Out of the presence of the Jury) 

Mr. Goldsmith: R ead the question back, please. 

"Q. Now, is it general kno\vledge and have you gathereil 
f rom other employees throughout Radford and Christians
burg stores, that the Company had accused you of dishonesty, 
and is it known by other employees 1" 

A . Yes, I have had many employees to come to me and ask 
me what happened, that they had heard that I was fired for 
stealing, and how did I get back on, and many of my friends 
also. And several have even shunned me because of this. 

Mr. Goldsmith: 
Q. And is that generally tru e in the store and among you:r 

friends 1 
A . In the store and among my friends, and in this town

this whole town. 
Q. That has been brought forcibly to your attention both 

by employees
A. Many times. 
Q. -and by people in the Community1 
A. Manv times . 

• Q. And these people that have shunned you be
page 28 ~ cause of it, have you known them for years? 

A . I have known them all my life and many of 
them I went to school with . 
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Mr. Goldsmith : Now, I want to state my objection to that 
part of the damages and slander action is, the r esults flowing 
from accusations of this nature ·which are per se, slanderous, 
and that the Court is narrow in sustaining Mr. Muse's motion 
because we have the rio-ht to show the r esults flowing directly 
from the actions of the Krog r officials. 

(Adjournment for lunch) 

(Return to Courtroom with Jury present. Direct Exami
nation of Mrs. Y ouno- resumed) 

Mr. Goldsmith : I want to ask her another question or two, 
Your Honor. 

The Court : All right. 

Mr. Goldsmith: 
Q. Mrs. Young, I want to a k you if you have b en humili

ated by this incident, and if so, describe to the Jury how 
please1 

A. Many of the employees in th e stores and friends of mine 
have asked me why I was not working, the time that I was off, 

and said that they had heard that I had been di ~
page 29 ~ missed for being; dishonest. 

Also, many of my friends that I have known all 
of my life and that I went to chool ·with, and business people 
in town, have asked mP about this incident, and my son had 
asked me why I ·wasn't working, and I had to explain to him. 

Q. Now, you grew up here and went to school here, i that 
right1 

A. Yes, sir . 

Mr. Goldsmith : Take the witness. 

CROSS EXAMINATIO 

By Mr. Muse : 
Q. Mrs. Young, thi conference that you r eferred to, at

tended by Mr. Holtman-this is Mr. Holtman sitting right 
here, is it not1 

A. Yes, sir . 
Q. And Mr. Byram, took place in the Christian burg store~ 
A. Yes, sir. 
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Q. In the conference room 1 
A. Yes, sir. 
Q. You were told, as I recall your testifying, that one of 

the employee. ·whom you named, had admitted tak
page 30 r ing money from Kroger 1 

A. Yes, sir. 
Q. And that she was a cashied 
A. Yes, sir . 
Q. You ·were also told, as I recall your saying, that she had 

implicated you 1 
A. No, sir, she did not. I mean I was not told that she hacl 

implicated me. 
Q. Yon were not ~ 
A . No. 
Q. "'Was anything said to you that caused you to believe that 

she harl implicated you 1 
A. The only thing that might have caused me to believe 

this was when they brought her in. 
Q. Now, Mr. Byram-there was a table in this confereJH'r 

room, was there not ~ 
A. Yes, sir. 
Q. And Mr. Byram waf; si tti.ng on one side of the tabl e 

and you wer e on the other 1 
A. No, sir. 
Q. On the same side of the table~ 
A. H e was sitting right in front of me in a chair. 

Q. The table wasn 't between you 1 
_.,page 31 ~ A. No, sir. 

Q. And you say he shook his fist in your face~ 
A. Yes, sir, he did. 
Q. Now, a few days ago on the 19th of July, you gave a 

deposition, did you not, in this case 1 
A. Yes, sir. 
Q. I will ask yon-

Mr. Goldsmith: \ iVhat page does it appear on ~ 
Mr. Muse: Page Nine, middleways down. I will ask you 

if this question was asked you. Question by Mr. Johnson
Mr. Johnson is the one who questioned you, isn't he ~ 

A. Yes, sir. 
Q. "Question-He o-ot mad"-now, "He" refers to Mr. 

Byram. "Answer-He got mad and he said-" -this is your 
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answer-"He got mad and he said, 'Young Lady (indicating)' 
-and he shook his :finger in my face". 

A. H e also did that. 
Q. Did you say anything in that examination about hi 

sticking his :fist in your face 1 
A. Jo, sir, I wasn't asked anything about that. 

page 32 ~ Q. You wer e not asked anything about shaking 
his :finger in your face, were you 1 

A. No, but he did both. 
Q. But you only told about one 1 
A. That's right. 
Q. \Vell, wh n you told about one, why didn't you tell abo11t 

the other, wouldn't that be logical 1 
A. I o-uess I just didn't think of it at th e time. 
Q. \Vell, it would be more impressive a man shaking his fist 

in your face than shaking his :finger at you 1 
A. V\Tell, he shook his :fingeT at me quite a bit, bnt that was 

the one time he did shake his :fist in my face . 
Q. He also said to you at that conference, "vVe haven't 

accused you of doing anything dishonest." H e aid that also, 
did he noU 

A. Yes, he said that after they had accused me. 
Q. In what words did he use to accuse you~ 

A. He told me that he had evidence and wit 
page 33 ~ nesses to proYe that I had been dishonest, and why 

didn't I just admit it. 
Q. And then after all of that, he said to you, "We haven't 

accused you of doing anything ch honest"- he said that 
plainly, didn't he 7 

A. Not in those words. After I told him I didn't have to 
sit there and be accused of being dishonest, he said, "Oh, 
we haven't accused you of being dishonest". 

Q. Isn't that what I said 1 
A . .r ot in those words . 
Q. "vV e haven't accused you of doing anything dishonest" 

-no diffeTence in what you say and what I say as far as 
dishonesty is concerned ~ 

A. All right. 
Q. Now, did Mr. Holtman rnade any statements in that 

conference . 
A. No, sir, he never said anything except when he told me 

to go home. 
Q. Did he give you any explanation as to why he said to 

go home~ 
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A. He said they were going to investigate further and 
they would let me know in two or three days what their iJ.l

vestigation was. 
page 34 r Q. You were a part-time employee? 

A. Ye , sir. 
Q. The young lady ·who came from Radford-Blacksburo-, 

the Blacksburg store, and worked as a cashier after you went 
hom , was a full-time employee at Blacksburg, was she noU 

A. No, she was not. 
Q. She was not ? 
A. ~o, sir . 
Q. Are you cer tain of that? 
A. She told me she wasn't. 
Q. You don't lmow what the r ecords of the Company show? 
A. I didn't see the r ecords. I only went by what he told 

me. 
Q. You were never fired, were you ? 
A. They didn't say that I was fired, no, sir . 
Q. And you did return to work, did you not ? 
A. After nine weeks, yes, sir. 
Q. And you returned to work at Christian buro-? 
A. Yes, sir. 
Q. In the ame store? 

A. Yes, sir . 
pao-e 35 r Q. And. went in the Dairy Department? 

A. Yes, sir. 
Q. Durino- your employment by Kroger at Christian bmg, 

ha n't all of the employee in the Dairy Department been 
women 

A. In Christiansburg, yes, sir. 
Q. Been true in Radford al o, ha n't it~ 
A. A far as I know, yes, sir. 
Q. And. when you returned to the Dairy Department, your 

wages were equal to those as cashier, were they not ? 
A. Ye , sir. 
Q. How long had you r eturned- been back to work at th e 

Chri tiansburg store befor e you were tran ferred. to Rad
ford ~ 

A. I return ed to work on February the 22nd, and I was 
transferred to Radford around the 25th of September . I 
think that wa the exact date. 

Q. I think that will be close enough, and it may be correct, 
I don't know. Jow, when you returned to the work at th e 
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Christiansburg store in the Dairy Department, did you re
turn as a full-time employee, or were you a part-time em
ployee ? 

A. I r eturned as a part-time employee. 
page 36 r Q. When did you get to be a full-time employee? 

A. ot until I went to Radford. 
Q. Did you go to Radford a a full-time employee? 
A. Yes, sir. 
Q. So at the time you were transferred to Radford in the 

Dairy Department, you changed from a part-time employee 
at Christiansburg, to a full-time employee at Radford ? 

A. Yes, sir. 
Q. ow, when did you b come head clerk-! presume you 

call it head clerk, in the Dairy Department at Radford ~ 
How long had you been ther e before that ~ 

A. I think I had a sjx-week trial basis until I w nt- I wa ' 
the head dairy clerk ther e. 

Q. \ iVell, I am a little uncertain about this. Wh n you went 
to Radford, did you go ther e to be trained as head clerk in 
the Dairy Department ~ 

A. I don't know whether they called it a training period 
or just-or what it is. Any way I had to work six weeks 

before I got h ad dairy clerk pay. 
page 37 r Q. But during those six weeks did you work 

as head dairy clerk
A. Yes, sir. 
Q. -on a trial basis ~ 
A. Yes, sir. 
Q. Now, you wer e not head dairy clerk in Christiansburg-? 
A. They have no head dairy clerk in Christiansburg. 
Q. And you wer e only a part-time employee1 
A. Yes, sir. 
Q. So you went f rom Chri tiansburg to Radford as a full

time employee, and after six-weeks trial period, you became 
head dairy clerk, did you not ? 

A. Yes, sir. 
Q. That was a promotion, was it not ? 
A. Yes, sir. 
Q. And the difference in pay a of now for instance, from 

your position in Chri 6ansburg and Radford-

Mr. Goldsmith : I am not going to object to this question, 
but I'm going to ask the Court to r ever se th ruljng on onr 



The Kroger Company, et al. v. Jean Young 29 

J can I-I all Young 

presenting the wage picture which you ruled out 
page 38 r in examination in chief. 

The Court: The two are not the same, Mr. Gold
smith. 

Mr. J enkins: \¥ e except to the ruling of the Court. 
Mr. Mu e : Let me r ephra e that question, if I may-if 1 

can remember it. 

Q. The position you are now occupying as head dairy clerk 
in Radford, pays about thirty cents per hour, approximately 
thirty cents an hour more than a cashier's position, does 
it noH 

A. Yes, sir, I think so. 
Q. Now, you worked what, forty hours a week ~ 
A. Yes, sir. 
Q. So thirty times forty is twelve dollars a week, so that 

the pre ent position that you occupy and which you occupied 
hortly-within six weeks after you went there, it is a full

time job, and you make approximately twelve a week more 
than a ca bier- that's true, isn't it ~ 

A. Yes, sir. 
Q. I believe you said you related the happening to your 

husband when you r etnrned from work, and Mr. 
page 39 r Johnson, I believe it is, the Shop Steward-not 

Shop Steward , but Union representative~ 

Mr. Goldsmith: Bo..,vman. 
Mr. Mu e : Bowman, thank you. 

Q. r. Bowman, is that corT ct. 
A. I am sorry- would you r epeat the question. 
Q. Y s, of course I will. I under tood you to say when your 

husband came home, you related him your experiences, and 
also to a Mr. Bowman, who wa the Union repre entative of 
the Kroger employees~ 

A. Yes, sir. 
Q. Did Kroger have a rule for its cashiers, that when a 

sale was made, that before the next sale was made, the caf;h 
till hould be closed~ 

A. I was never told anything about any rules that Kroger 
had from the time I went to work. 

Q. In other words, you were employed without being given 
any rules or any information as to your duties? 

A. That's exactly right. 
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Q. But you had had experience as a cashier, 
page 40 r or training as a cashier~ 

A. Yes, sir. 
Q. Is it not a general rule of cashiers
A. Yes, sir-yes, sir. 
Q. -that after each purchase and ringing up of the 

amount, that the cash drawer should be closed-
A. That's right. 
Q. Before the next purchase-before the next sale was 

made, that's true, isn't it . 
A. Yes, sir. 
Q. Let me illustrate. I didn't ask that question very clearly 

I'm afraid. ·wasn't it a general rule relating to cashiers' 
duties, that if I walk in and buy :five dollars worth of mer
chandi e and I come by you as cashier, and I give you the 
:five dollars money, that you of cour e, ring that up and give 
me any change if necessary, and then close the cash drawer 
before Mr. Johnson comes along with his purchases~ 

A. That's right. 
Q. That's a general policy, is it not ~ 
A. Yes, sir. 

Q. You knew that, did you not ~ 
page 41 r A. Yes, sir. 

Q. Did you violate that rule~ 
A. Not to my knowledge, no, sir. 
Q. You don't r ecall having made a transaction as cashier, 

receive the money, deposit in the drawer, and then make 
another sale or so before closing the drawer-you don't 
recall that ~ 

A. I don't · recall it-ever doing it. But as I said before, 
if I ever did, the money stayed in the till. 

Q. I am not saying it didn't, but I am just asking you if 
you failed to follow the routine of a cashier as I have out
lined. I am not trying to say you took any money. I am try
ing to make that quite plain. 

Mr. Mus : I think that is all, Mrs. Young. 

RE-DIRECT EXAMINATION 

By Mr. Goldsmith : 
Q. Now, Mrs. Young, Mr. Muse has gone into quite a bit 

about this rule of closing the till, you had been trained to 
do that, had you not~ 
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A. Yes, sir. 
Q. Before you ever went for Kroger ~ 

A. Yes, sir. 
page 42 r Q. And whether you were working part-time or 

classed as part-time employee, you testified to 
twenty to thirty hours a week-it is a fact that you had been 
working re!rularly every week for Kroger for two years and 
three months~ 

A. Ye , sir. 
Q. Had anybody, either your :first boss who was t r an -

ferred to another store, or Mr. P endleton, ever come by and 
reprimand you for not closing this till before December 15 
1965 1 

A. No, sir-no, sir, no one had ever said anything to me 
about it. 

Q. Now, had you complained to the original manager about 
the situation the way they run it at Kroger's? 

A. Yes, sir, I had. 
Q. Did they do anything about it~ 
A. No, sir. 
Q. And they were till permitting three, four, :five girls 

to operate one cash register 'vithout checking the other one 
out? 

A. Yes, sir , and even bag boys operated it. 
Q. WhaU 

page 43 r A. Even the bag boys-some of the bag boys 
operated the cash register. 

Q. vV11o were bag boys 
A. They are just part-time boys that bag groceries. 
Q. And all this accusation to you then, and complaint, 

came after the 15th f 
A. Yes, sir. 
Q. Now, Mr. Muse asked you another question about the 

Dairy Depar tment, particularly at Radford; Kroger did 't 
take you back to 'Work either in the Dairy Department or 
any department, until they knew that the Union representa
tives w r e seeking to get you back and knew they had em
ployed coun el, did they ~ 

A. Yes, sir. 
Q. And when you went to the Dairy Department, how did 

they treat you? 
A. I was con tantly hounded by the Manager, and he even 

told the head stock clerk to stay on me as much as possible. 
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Mr. Muse: Wait a minute, did you hear that ~ 
Mr. Goldsmith : Did you hear that~ 

page 44 r A. No, he came and told me. 

The Court : Strike that from the record as hearsay eVI
dence, and the jury vvill disregard that. 

Mr. Goldsmith: She said he came and told her. 

A. The stock clerk told me. 

Mr. Goldsmith : He's her boss, one of her bosses. 
The Court : I don't under stand him to be an official of 

Kroger Company. 
Mr. Muse: No, he is not an official of Kroger Company

he i just an employee. 

Mr. Goldsmith: 
Q. W ell, he isn't Vice President, Board of Directors, but 

he has-he is over you employee , isn't he . 
A. Yes, he is. 
Q. Supervisor of employees~ 
A. He has the authority to give me orders and to repn

mand me on thino-s. 

Mr. Mu se : H e doesn't have authority to speak fo r Kroger. 

Mr. Goldsmith : 
Q. Now, the day-Mr. 1umpow r was 1anager 

page 45 ~ of the store, wasn't he~ 
A. Yes, ir. 

Q. Did they write up a grievance durino- this period and 
ask you to sign it ~ 

A. Yes, sir, right after Christmas, they cut my hours last 
year- for two weeks, they cut my hours to twenty some hours, 
and it's our custom to clean our dairy case every week. H e 
told me to forget the dairy case and not to bother it for those 
two 1veeks, so I didn't. And right after he put me back on 
forty hours-

i[r. Muse : Judge, I submit this has nothing to do with the 
issue in this case. 

The Court: The ca e is founded on the alleo-ed accusation 
on the 15th of December, 1965. This took place in another city 
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at least nine months afterwards, and has no bearing on what 
took place on December 15th, 1965, or any damages that may 
or may not have resulted from that time, so I sustain the ob
jection, and ask you not to go into it. 

Mr. Goldsmith : Well, we object to the Court's objection
ruling, strictly on the ground that Mr. Muse went into it 
himself, brought it out, and we have a right to go into it. 

Mr. Muse: "'Well, he brought out
page 46 r The Court: Let's get on, Gentlemen. 

Mr. Goldsmith : All right, we except to the 
Court's ruling. 

Q. Now, the Kroger attorney has been very dilatory, or 
diligent I should say-diligent in trying to show that you 
make twelve dollars a week more while in Radford, do you 
have to drive over there 1 

A. Yes, sir, and I have to have a car where I didn't hav 
to have a car her e. 

Q. And that's twenty some miles a day, is that correct1 
A. Yes, sir . 
Q. And you have to provide your own lunch over there 1 
A. Yes, sir . 
Q. And plus purchasing an automobile1 
A. That's right. 
Q. Does that cost you more than twelve dollars a week1 
A. It certainly does. 

Mr. Gold smith: All right, stand aside. 

(witness stands aside) 

page 47 r JOSEPH vV. YOU JG, a witness called on be
half of the Plaintiff, being first duly sworn, testi

fi ed as follows: 

DIRECT EXAMINATION 

By Mr. Goldsmith : 
Q. \¥er e you sworn, Mr. Young1 
A. Yes, sir. 
Q. vVould you please state your name 1 
A. Joseph W . Young. 
Q. Most people call you Vl endell 1 
A. Yes, sir. 
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Q. How old are you 1 
A. Thirty-four. 
Q. And is Jean Young who just testified, the young lady 

itting here, your wife . 
A. That's correct. 
Q. ow, Mr. Young, it ha been brought out her e that the 

security agent asked your wife if you hadn't been injured 
and laid off from work on December 15th-how long l1ad you 
b en back to work 1 

A. I don't r emember, approximately three or fonr month~. 
Q. vVell, during this period that you were injured, hadn't 

you been paid in advance, a considerable sum of 
page 48 r money so that you-you and your family wouldn't 

have a financial-

Mr. Muse : I object. 
The Court: I sustain th obje tion. 
Mr. Goldsmith: I except to the Court' ruling, and ask the 

privilege to state my objection into the record. 
The Court: All right. 

Mr. Goldsmith: 
Q. Now, Mr. Young, on Drcember 15th, wer e you working~ 
A. Yes, sir. 
Q. And when you came home, what did you find, and what 

condition did you find your wife in 1 
A. When I come home it was approximately fifteen after 

five, maybe twenty after, and ju t opened the door and noticed 
my wife had her uniform on, and wa sittino- there cryjng 
in a state of shock. 

And I asked her what jn the name of God wa wrong, and 
sl1 e said-

Mr. Muse : I obj ct to what she said, Your Honor. 

Mr. Goldsmith : 
Q. Did you l arn from Mr . Young what had 

page 49 r happened at Kroger 1 
A. I did. 

Q. And what did you do after you learned what had hap
pened at Kroger' 1 

A. W ell, she told m her side of it, so I went back to the 
tore myself and talk d to Mr. P endleton there, and he was 

waiting on a customer. 
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Q. That's the man itting over there ~ (Indicating in 
Courtroom) 

A. That's correct. 
Q. Was he Manager of the Kroger store in Christiansburg~ 
A. Yes. 
Q. Wa he Manager on that date~ 
A. Yes. 
Q. All right. 
A. And I asked Mr. P endleton what happened. I said I've 

heard J ean's side of the story, I want to hear his side; and he 
said that J ean had-that they had proof that Jean had been 
taking money out of the till, and failing to ring up purchases. 

And I said, "Well, Mr. Pendleton, if you've got o much 
evidence, why don't you prosecute~" And he said, "Well, it's 

out of my hands now. They may do it." 
page 50 r Q. They had evidence that she had taken money 

out of the till
A. Said they had proof. 
Q. Did you have any further conversation with him? 
A. o, I didn't, I left. 
Q. Now, I want to ask you this, {r. Young, did Mr. Pendle-

ton fr ely tell you this information~ 
A. H e did. 
Q. You didn't have to coerc him in any way~ 
A. No, I did not. 
Q. You did not threaten him in any way~ 
A. Jo. 
Q. He just voluntarily told you that they had evidence that 

she had taken money out of the till ~ 
A. And failed to ring up purchases. 
Q. ncl failed to ring up purchases-and then the last 

thing he aiel to you that they'd probably prosecute, is that 
righU 

A. No, he said it was out of his hands-said they probably 
would. 

Q. Now, how long did you say your wife-how 
page 51 r long was it that she continued ]n this condition 

that you described~ 
A. Well, she was till lik that when I got back, approxi

mately ten or :fifteen minutes. 

Mr. Goldsmith: All right, take the witness . 
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CROSS EXAMINATION 

By Mr. Muse : 
Q. Mr. Young, were you previously acquainted with Mr. 

Pendleton ~ 
A. I've just seen him, that's all. 
Q. You knew him ~ 
A. I kne'N him wh n I een him, that's all. 
Q. Now, did he know you ~ 
A. H e probably lmowed me when he seen me. I've picked 

my wife up several times ther e. 
Q. On this occasion that you went to talk with him, did he 

lmow that you were the husband of Mrs. J ean Young ? 
A. I take for granted he did. 
Q. You have every r eason to believe o? 
A. Yes, sir. 
Q. And you asked him as a husband, what took place? 

A. That's right. 
page 52 ~ Q. And he made the statement to you that you 

have just given to the Jury? 
A. That's right. 

Mr. Muse : That is all, no further questions. 

(witness stands aside) 

EDITH BOvVMAN, another witness called on behalf of 
the Plaintiff, being fir st dtuy worn, testified as follows : 

DIRECT EXAMI ATION 

By Mr. Goldsmith: 
Q. What is your name, please? 
A. Edith Bo,vman. 
Q. And on December 15th, 1965, were you employed by 

Kroger ~ 
A. Yes, sir. 
Q. In what department w r e you employed ? 
A. The Dairy Department. 
Q. And were you the Shop Steward at that time? 
A. Yes, sir. 
Q. And how long had you been Shop Steward ? 
A. Oh, I don't r emember exactly how many years. I don't 

remember what year-
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page 53 ~ Q. But you had been for a number of years ? 
A. Yes. 

Q. And I will ask you what the custom is, when the Com
pany is making a complaint against an employee, an accusa
tion ? 

A. \iVell, my job as the Shop Steward, I'm-

Mr. Muse : I object to the question. The question is, "What 
is the custom with r espect to the Union or the Shop Steward 
and the Company"-now, that doesn't have a thing in the 
world to do with this-

The Court : I think we might as well understand right at 
this point that any Union activities or grievances, is separate 
and distinct f rom this trial, on the basis of accusations made 
on the 15th of December, and you must keep them separate. 

Mr. Muse : That's the point I was making. 
Mr. Goldsmith: Your Honor, the point I'm making, if Mr. 

Muse will state my question correctly is, is it customary to 
call the Shop Steward in when a complaint is being made, 
and I ·want to show in this case, they didn't do it. 

The Court : V\T ell, that may have some merit or not, I do 
not know, between the employee and employer and 

page 54 ~ th e Union, but that's not involved in this suit, and 
let's keep Union activities out of it. 

Mr. Goldsmith: ·w ell, we ·wish to except to the Court's 
ruling because it has a direct bearing in our position, on this 
case. 

Mr. J enkins : Your Honor, we would also like permission to 
vouch fo r the r ecord ·what this witness would say, at a later 
time. 

The Court: All right, you may do so later. 
Mr. J enkins : All right, thank you. 

Mr. Goldsmith : 
Q. W ere you on duty that date, December the 15th ? 
A. No, sir. No, sir, that was my day off. 
Q. Now, did Mrs. Young call you and inform you that she 

had been laid off or sent home? 
A. Yes, sir, she called me around seven o'clock-
Q. vYould you tell what she said with r efer ence to the call
A. Well, she called me and said that-

Mr. Muse : I object, Your Honor. 
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Mr. Goldsmith: 
Q. Did she inform you that she had been lajd 

page 55 r off ~ 
A. Yes, sir. 

Q. Did you contact Mr. Pendleton ~ 
A. Yes, sir. 
Q. And he was then manag r of the Christiansburg store~ 
A. Yes, sir. 
Q. And what did he tell you ~ 
A. H e said he knew nothing of it; that I would have to get 

in touch with Mr. Holtman and an unidentified man. 
Q. Did you go back to work the next day 1 
A. Yes, sir. 
Q. Did you have a conver sation ·with Mr. P ndl ton the 

next day1 
A. A hort one. 
Q. And what was that conversation ~ 
A. H e ask d me if I had s en J ean being dishone t or any

thing, and I told him, " J o, I haven't". And I a ked him if 
that was the r eason he was laid off, and he said to hi knowl
edge, he didn't know anything about it. 

Q. Now, what-wer e you transferred then ~ Who took her 
job- who took J ean Young's job? 

page 56 r A. J ean took the Dairy Department when she 
come back to work. 

Q. That wa later , two months later1 
A. Yes, in February. 
Q. And what did they transfer you to ~ 
A. Checker. 
Q. Had you ever had any experience as a check r 
A. No, sir. 
Q. And ha Kroger ever put Mrs. Young back as a 

checker ~ 
A . No, sir. 

Mr. Muse : I object. It's a fact, Judge, that doe n't have 
a thing in the world to do 1vith the case. They have a right 
to put Mrs. Young wher e they want to put her . 

The Court: I think it is a moot question, ince it's in the 
r ecord her complete employment from that date to this. 

Mr. Goldsmith: I would lilce to be heard in chamber s. 
The Court: Well, go ahead and ask her. 
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Mr. G-oldsmith: 
Q. Have they ever put her back as a checker 1 

page 57 r A. No, sir. 
Q. Have they ever put her back in any job 

wher e she handled money or a position of trust 1 
A. No, sir. 
Q. I will ask you whether or not, it is common knowledge 

in the store, Christi ansburg store, why J ean Young was 
laid ofH 

Mr. Muse : I object to that, Your Honor. 
The Court : I will have to overrule you on that. 
Mr. Muse : May I state my exception to the Court1 
The Court: Yes. 
Mr. Muse : I except to the Court's ruling on the grounds 

that the source of the information to the employees is not 
given, number one; number two, the extent of the information 
is not given- is not stated to this witness, and three, the ac
curacy of the information is not stated. 

Mr. G-oldsmith : G-o ahead and answer the question. Is it 
common knowledge of t e store as to why J ean Young was 
laid off 1 

A. \Vell, yes, uh-the gossip was that she was laid off for 
taking money out of the till. 

page 58 ~ The Court: All right, now, at that point I 'lvish 
to strike from the record all of that evidence 

because she has termed i t as gossip and nothing more, and 
it would be improper, and strike it from the r ecord, and 
G-entlemen of the Jury, please disr egard it. 

Mr. G-oldsmith : 
Q. I am going to ask you how you learned this informa

tion-

The Court: I don't want any gossip-she can name people 
and-

Mr. G-oldsmith: 
Q. Name people- can you name people who discussed it 

and you heard di scuss it, Mrs. Bowman 1 
A. ·well, I overheard part of conversations. 
Q. And were they employees 1 
A. They were employees. 
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Q. And was that general among the employees m this 
store~ 

A. Yes, sir. 

Mr. Goldsmith: Tak the witness. 

page 59 r CROSS EXAMI JATION 

By Mr. Muse : 
Q. I take it, Mrs. Bowman, is it Miss or Mrs. Bowman~ 
A. Mrs. 
Q. That the overheard conversations, ou don't know 

where those persons got th information, do you ~ 
A. ·o, it was just-
Q. Gossip-
A. -overheard, conver ations going on among employees. 
Q. It was gossip amonO' the employees, wa n't it? 
A. Right. 
Q. Is that correct. 
A. Right. 

Mr. Muse : I move that it be stricken. 
The Court : Yes, sir, I su tain the motion. 
Mr. J enkins : Your Honor, we respectfully except to the 

ruling of the Court, on the O'round that it is material. 
Mr. Muse : All riO'ht, thank you. 

(witness stands aside) 

page 60 ~ CONNIE STRICTLER, another witnes called 
on behalf of the Plaintiff, being fir t duly worn, 

testified as follows: 

DIRECT EXAMINATION 

By Mr. Goldsmith: 
Q. You were sworn, I believe? 
A. Yes, sir. 
Q. Are you Miss or Mrs. Strictled 
A. Mrs. 
Q. And where is your home ~ 
A. Radford. 
Q. And on December 15th, of 1965, were you an employee 

at Kroged 
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A. Yes, sir, in Black burg. 
Q. And what was your job~ 
A. I was cashier . 
Q. How many cashier s did they have in Blacksburg1 
A. About seven, I believe-r am not sure. 
Q. \¥ere you transferred to Christiansburg~ 
A. Yes, sir . 
Q. Do you r ecall the date~ 
A. I believe I started working over ther e December 18th, 

on a Saturday. 
page 61 ~ Q. And did you talk to Mr. P endleton about 

being t rasnferred to the Christiansburg store 1 
A. \ i\T ell, I didn't know him at the time. I met him tl1e day 

I went over there, but I hadn't talked to him before. 

The Court : I can't hear you. Look this way when you 
speak, please. 

A. Uh- 1 hadn't met him until I went over th er e that Sat
urday. I hadn't talked to him. 

Mr. Goldsmith: 
Q. Did you have a conversation with him about the job and 

why you were transferred over there~ 
A. No, sir. 
Q. vVho put you to work over there~ 
A. Mr . Black. 
Q. All right now, what is Mr . Black's job ~ 
A. \ i\T ell, he is one of the supervisors of Kroger- head man. 
Q. And is he the man who transferred you f rom Blacksburg 

to Chri tiansburg ~ 
A. Yes, sir. 
Q. And what did he say to you~ 

A. vVell, he told me they needed a full-time girl 
page 62 ~ a t Christiansburg, because they had to get rid of 

two of the girls over there for taking mon ey. 
Q. And who wer e the two girls that they let go 1 
A. They let go Ann Chandler and J ean Young. 
Q. J ean Young is this young lady right her e (indicating 

in Courtroom) ~ 
A. Yes, sir. 
Q. And that was Mr. Black, one of the supervisors for 

Kroger ~ 
A. Yes, sir. 
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Q. And he told you they let the e two girls go for taking 
money ~ 

A. Yes, sir. 
Q. And the only two girls l t go were Ann Chandler and 

J ean Young¥ 
A. As far as I know. 
Q. nd did you have any further conversation with him 

about it, or just come on over and go to work ov r here . 
A. Reported to work at nine o'clock. 
Q. nd were you a full-time or part-time clerk ? 

A. I am full-time now. I was part-time m 
page 63 r Blacksburg. 

Q. You were part-time in Blacksburg? 
A. Yes, sir, and th n when I was transferr d to Christians

burg, they made me full-time. 
Q. And how long had you been working for Kroger before 

you were transferred ov r her e . 
A. I think about two and a-half years. 
Q. Had you been workino· part-time r egularly a certain 

number of hour every week. 
A. I averaged about thirty or thirty-two hours a week. 
Q. And that has been approximately two years 1 
A. Yes, sir. 
Q. Did you have any further conver ation with Mr. Black ? 
A. No, sir, not about the transfer . vVe say hello when I come 

in, and that is about it. 
Q. Did he volunteer this information to you that he let 

these two girls gob cause they wer e taking mon y, or did you 
elicit the information fr om him or-

A. W ell, when h asked me about it, I had given my notice 
to leave Kroger's because of the hour . I wanted 

page 64 r a full-time job. And I asked him for certain if I 
would get forty hour , and he said, "Ye ", on 

account of they had to l t two girls go. 
Q. And he volunteered this information ? 
A. Yes. 
Q. And then you learned of the two girls and that J ean 

Young was one of them 1 
A. Ye . 
Q. Had you lmown Mrs. Youno- before¥ 
A. No, sir . 
Q. At the time, you didn't know who he was talking about ¥ 
A. No, ir. 



The Kroger Company, et al. v. J ean Young 43 

Ralph H. Mottesheard 

Mr. Goldsmith: Take the witness. 

CROSS EXAMINATION 

Mr. Muse : 
Q. When Mr. Black, according to your testimony, said he 

wanted you over to the Christiansburg store from the Blacks
burg store, because of- he had to get r id of two girls for 
taking money, did he name the girls 7 

A. No, sir. 
Q. H e did not name anybody 7 

A. No, sir. 
page 65 r Q. And you didn't ask him 1 

A. No, sir. 

Mr. Muse : All right, that's all. 

(witness stands aside) 

RALPH H. MOTTESHEARD, another witness called on 
behalf of the P laintiff, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

By Mr. Goldsmith: 
Q. V\That is your name~ 
A. Ralph H . Mottesheard. 
Q. And what is your job 7 
A. I am Business Representative for the Retail Clerks 

Local 278 in Roanoke, Virginia. 
Q. And after December the 15th, were you detailed to in

vestigate the discharge or r elease or letting go, of J ean 
Young7 

A. Yes, sir. . 
Q. And what official did you first approach and discu ss it 

with 7 
A. Mr. Avery P endleton, the store manager. 
Q. And what did Mr. P endleton say7 

A. I asked Mr. P endleton what the problem was, 
page 66 r and how come the girls were dismissed, and Mr. 

Pendleton informed me that he didn't know noth
ing about it, that he didn't dismiss them, that Mr. Holtman 
and some unidentified man, security agent, told her to go. 
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Q. He did say he didn't know anything about it? 
A. He told me that h did not know nothing about it. 
Q. vVas he at that time the manager of the store 1 
A. He was the manager of the store. 
Q. And where was it you had your conversation? 
A. Outside of the tore, in front of the tor . H e was 

working with the bascarts. 
Q. That was in Chri tiansburg. 
A. In Christiansburg. 
Q. Did you have a conversation then with Mr. Black, 

Supervisor, in connection ·with this
A. Not this same day, sir. 
Q. But lated 
A. Later, yes, sir. 

Q. All right now-
page 67 r A. I had a conversation with Mr. Black in 

regard to the di charge of Mrs. Young in Wythe
ville, Virginia, and Mr. John on, the Executive Officer of the 
Local, was present at this time, and we di cus ed thi case 
with Mr. Black and r equested him to put Mrs. Young back to 
work, 1vith back pay, and discussion went on, and he said he 
could not do it, and that he would not do it; that he could not 
have anyone working on the ca h r egisters that he could not 
trust. 

Q. And were you talking at that time about anybody else 
but Mrs. Young7 

A. To my information, not in \iVytheville, we wasn't. 
Q. You went to see him about Mrs. Young ? 
A. Specifically for thi r ason. 
Q. And was he also talking about Mrs. Youno- wh n he said 

he wouldn't put a person back on the cash r egister he didn't 
trust? 

A. The statement that he made was that they could not 
use anyone on the cash r egister they didn't trust. V\Te were 
discussing Mrs. Young's situation. 

Q. And was anybody else brought into the con
page 6 ~ versation 7 

A. No, sir. 
Q. And he made that statement voluntarily7 
A. Made it voluntarily. 
Q. And did you gather from that they were talking about 

Mrs. Young ? 
A. Yes, sir. 
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Q. And you wer e able later to get her back in the Dairy 
Department, is that right ~ 

A. Th e Company did take her back in the Dairy Depar t
ment, a differ ent job than she had. They did take her back. 

Q. Did they ever take her back on the cash register ~ 
A. To my knowledge, he has not run a cash r egi ter since 

th day that she was-
Q. Now, in this-you talked to Mr. Black later, I believe, 

conver sation beside this, at Blacksburg, is that riO"ht ~ 
A. vVe had a meeting-well, we met with Mr. Black in 

Blacksburg in r egard to another case, but we also-every 
time we-I happened to run across Mr. Black, we asked about 
the J ean Young case, and we asked him to make a decision 

of what he was going to do about the case, and 
page 69 r he persistently said that he wasn't going to do 

nothing about it. 
Q. Do you know Mr. Holtman ~ 
A. Mr. Holtman ~ 
Q. Ye . 
A. Yes, sir . 
Q. And did you have a conversation with him about iU 
A. No, sir. 
Q. Never discussed it ~ 
A. No, sir. 
Q. Did you discuss it with any other Kroger officials be-

·id e Mr. P endleton and Mr. Black. 
A. Mr. Fulcher, P er sonn l Director at Kroger Company. 
Q. And when wa that-during this period ~ 
A. \Yell, it was during thi period, yes. And on many times 

since, I have discussed it 1vith Mr. Fulcher. 
Q. And did you ask and r eque t him to give her her job 

back on the cash r egi ter ~ 
A. I asked him to take her back to her old job, yes, sir. 

Q. And did he refuse to do it ~ 
page 70 r A. He r efused to do it. 

Q. I s he over Mr. Black ~ 
A. I would assume H e is P ersonnel Director . I would sa:· 

that he would be. 
Q. Did J1 e ever make any statements to you about the case 

t-xcept that he wouldn't take her back ~ 
A. No, sir . 
Q. Now, do you know Jww many stor e Mr. Black has 

under him . 
A. Do I know how many~ 
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Q. Yes, sir. 
A. Approximately :fifteen. I wouldn't know exactly. 

Mr. Muse : It is eighteen. 

Mr. Goldsmith : 
Q. He is a right important guy~ 
A. Oh, yes, sir, he is Zone Manager for this area. 
Q. And you approached him as to why she was discharged, 

is that right ~ 
A. Yes, sir. 

Q. Did he ever deny to you that she was dis
page 71 ~ charO'ed ~ 

A. No, they never denied it. They never ad-
mitted it either. 

Q. And it is true that she didn't work ~ 
A. It is true that she did not work. 
Q. And didn't put her back to work until both you and 

William Johnson who i Executive Officer of the Local, in
sisted they put her back to work ~ 

A. That's correct. 
Q. Had you made direct inquiry of other employees of 

KroO'er during this period ~ 
A. Yes, sir. 
Q. And did they know generally why they di chargerl 

J ean Young ~ 
A. Everyone had the idea that she wa discharged for 

di honesty. This was the general feeling. This wa more or 
less rumors I would a ume, but it wa the general feeling 
throughout, not only the Christiansburg tore, but the whole 
zone, that this case had happened, and she was di charged 
for dishonesty. 

Q. And no one expressly told you that-you don't know 
the source of that information, but it was pretty general, 

wasn't it ~ 
page 72 r A. Yes, sir. 

Q. And as far as you and Mr. John on were 
concerned, it wasn't just gossip, was it~ 

A. That's right, sir. 
Q. Actual discharge, and that was the r eason Mr. Black 

()'ave you, they didn't tru t her ~ 
A. That is right. 

Mr. Goldsmith: Take the witness. 
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CROSS EXAMINATION 

By Mr. Muse : 
Q. Now, Mr.-how do you pronounce your name~ 
A. Mottesheard. 
Q. Now, if you will look straight ahead, all of us can hear 

you much easier. You have had many dealings with Mr. 
Black ~ 

A. Yes, sir. 
Q. In your official capacity with the Union ~ 
A. That's right, sir . 
Q. Your conver sation with Mr. Black and Mr. Pendleton 

and Mr. Fulcher, ·was in your official capacity as Union 
R ezJ?-esenttive ~ 

A. That's correct, sir. 
page 73 t Q. Now, are you telling this Court and Jury 

and the r est of us that Mrs. Young was discharged 
by Kroger ? 

A. This is the grievance we had. She was definitely not 
working, and the Company r efused to take her back. 

Q. \iVho told you she was discharged~ 
A. No one has told me that she was discharged. She was 

sent home and they refused to call her back to work. 
Q. Refused to call her back-you mean hadn't called her 

back yet~ 
A. That's it, sir. 
Q. That is what you are saying~ 
A. Yes, sir. 

Mr. Mllse : Stand a ide. 

(witness stands aside) 

·wiLLIAM M. JOHNSON, another witness called on behalf 
of the Plaintiff, being first duly sworn, testified as follows : 

DIRECT EXAMINATION 

By Mr. Goldsmith: 
Q. I believe you were sworn this morning T 

page 74 t A. Yes, sir. 
Q. And what is your name? 

A. William M. Johnson. 
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Q. Now, Mr. Johnson, 'vhat i your official po ition with 
the-what is your job ~ 

A. I am with the Retail Clerks International Association, 
Secr etary-Treasurer of the Retail Clerks Local Union To. 
27 . 

Q. Are you the Executive Officer of that LocaH 
A. I am. 
Q. And did you inve tigate and confer with Kroger officials 

after December 15th, -vvith r egard to the J ean Young ca e¥ 
A. I did. 
Q. And who did you fir st confer with 1 
A. Mr. P endleton, the tore manager . 
Q. And wher e was he when you conferred with him. 
A. In the store. 
Q. And what did Mr. P endleton tell you 1 
A. No comment-very evasive of any questions that I 

asked. 
Q. \l.,T as i[r s. Young working then 1 

page 75 r A. No, ir. 
Q. And was Mr. Mottesheard working with you 1 

A. Yes, sir . 
Q. And were you working to get Mrs. Young back to work1 
A. Yes, sir. 
Q. And had she at that time, been discharged 1 
A. Yes, sir. 
Q. vYho else did you ee besides Mr. P endleton ¥ Did he 

r efer you to anybody 1 
A. H e r eferred me to higher-ups. H e didn't quote them by 

name, but in accordance with the agreement, I proceeded on 
to the next step of the agreement which wa with tl1 e Zone 
Manager . 

Q. And who wa he¥ 
A. Mr. Ben Black 
Q. And where did you confer with Mr. Ben Black . 
A. I r equested a meeting with Mr. Black, and was sup

po ed to l1ave met her e in Christiansburg on a given date, 
and he called me at twelve o'clock on the day that I was sup
posed to have met him here at two o'clock, and told me it was 

impossible for him to meet with me. H e wa going 
pao-e 76 r the other direction, and we would have to post-

pone the meetino- until a fu ture date, at which time 
we did set a meeting for \Vytheville, Virginia, at Vernon's 
Restaurant in \Vy-thevill, Virginia, when I conferred with 
Mr. Black in r egard to r einstatement of Mrs. Young. 
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Q. And what did he tell you about Mrs. Young and rem
statement as a cashier 7 

A. H e told me he would not reinstate her . He was not in a 
position to reinstate her, and he would not pay her for the 
time lost, and he would not consider putting her back as a 
cashier . 

Q. Did he tell you why he wouldn't consider putting h0r 
back as a cashier 7 

A. H e aid that Kroo-er had to have people handlino- their 
money that they could trust. 

Q. Now, when he made that statement, was he talking 
about anybody but J ean Young ~ 

A. No, sir . 
Q. And did yon all work on this matter to rret het· r em

stated with Kroger continuously until they took her bark 
F ebruary 22nd, ] 966 7 

A. \~Te did. 
page 77 ~ Q. And did they ever deny to yon that they had 

discharged her 1 
A. No, sir. 
Q. And did the~r take her back. 
A. Yes, sir, theY did take lwr back. 
Q. And wher e did the~r take her back to ~ 
A. They put her in the Dai r y Department, not as a cashi Pr. 
Q. In the Dairy Department, does that r equire any }Janc'l-

ling of money or anything of that nature7 
A. No, sir. 
Q. Did you then continue your protests that they hadn't 

put her back as a cashier 1 
A. Yes, sir, the contention was then, and still r emai11 s, 

tha t she ' vas not r einstated to l1 er job and paid for the timr 
that she had lost . 

Q. Now, did you talk to othrr Kroger employers 7 
A. Yes, sir. 
Q. About this matter 7 
A. Yes, sir. 
Q. And was tha t in Clu·i stiansburg store or in othPr 

stores 1 
page 78 ~ A. W ell, I talked to them-well, of conr e, this 

is a discussion throughout many of the store . . 
The case itself , of course, was ch scussed in the stor r . b11 t it 's 
discussed in the majority of tl1 e stores. 

Q. Did they lmow why Kroger had discharged her or lPt 
her go ~ 
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Mr. Muse : I object to the use of the word, "discharge" 
-that's an issue-

The Court: I sustain the objection. 
Mr. Goldsmith: I object to the Court's ruling-
Mr. Muse: You were tating it as a fact in your que tion. 

That's what I'm objecting to. 
Mr. Goldsmith : W ll, he' already said she wa djscharged. 
Mr . Mu e : You said so. 
Mr. Goldsmith: \ :Vell, he did too . 
The Court: No, sir . 

Mr. Goldsmith : 
Q. Well, all right, what did you consider had happened to 

J ean Young1 

Mr. Muse : I object to what he considers. 
Mr. Gold mith: All right. What had happened 

page 79 ~ to Jean Youno-1 
A. My notic of Mrs. Young was that she was 

discharged along with another employee; namely, nn Chand
ler, for-for failure to follow Company policies. 

Q. So your investigation was a r esult of the fact that 
the woman had been s nt home, and you were notified she 
was discharged 1 

A. That's right. 
Q. And you considered her discharged becau e she wasn't 

working. 
A. That is correct. 
Q. And that was the basis upon which you negotiaterl 

with Kroger1 
A. Right. 
Q. And did the other employees know why she was ent 

home~ 
A. Yes, sir, they said it was because of failure to-

Mr. Muse : I object to what the other employees said. 
The Court : I don't think what the other employees said 

is admissible in thi case. 
Mr. Gold mith : \ iVell, it is common knowledge 

page 0 r why she was sent home 1 
A. The common knowledge known throughout 

was the fact that she was discharged for improp r hanrllin_g 
of Company funds. 
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Mr. Goldsmi th: Take the witness. 

CROSS EXAMI ATION 

By Mr. Muse : 
Q. The common knowledge you are talking about, Mr. J ohn

son, was common gossip, wasn't it 
A. I don't lmow whether it was gossip or not becau e the 

word of mouth seems to pread pretty r apidly, and I wouldn't 
say that it was gossip. 

Q. You don't know who tarted it1 
A. Ye , I know who started it. 
Q. All right, who star ted it 1 
A. K roger Company, when they discharged Mrs. Young. 
Q. Now, you say that Kroger Company discharged Mrs. 

Young. VVho told you that Kroger Company discharged Mrs. 
Young. 

A. \Vell, she was not working, si r. And that wa m~r official 
protest, that she be reinstated to her job and paid fo r the 
tim that she had lost . 

Q. Reinstated-
page 81 ~ A. Reinstat d means to her job. 

Q. She was a par t-time employee, was he not~ 
A. Yes, sir. 
Q. nd Kroger called her to work as a part-time employPe 

whenever they wanted to, didn't they 1 
A. She was supposedly to have been scheduled by th Con

tract. 
Q. A a part-time employee, he was not on a regular 

schedule, was she 1 
A. She was supposed to be scheduled, and any time he 

was not to r eport to work, she was to be called or notified 
before she r eported to work. 

Q. And they could notify her- if they didn't notify her to 
report, there wasn't any obligation on the part of the Com
pany to call her back until the Company wanted to, was there 1 

A. She wa supposed to be on the schedule by seniority. 
Q. As a part-time employee . 
A. As a part-time employee. 
Q. Did any of the Kroger official ever tell you that Mr"' . 

Young was discharged 1 
page 82 ~ A. No, sir, they have never told me he was 

discharged, becau e in my position and with the 
fact that I too, have an arbitration case pending ·with Kroger 
Company-
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The Court: \ iVait a minute. I r espect you for the position 
you occupy and for the work that you do, but it has no part 
in this law suit. If you will quit giving your conclusions 
and opinions, and answer the questions directly, I think we 
will get the r ecord straight. 

A. All right, sir. 
The Court: But otherwi e, we won't. 
A. All right, sir. 

Mr. Muse : 
Q. I am asking for your knowledge, not your conclusions, 

Mr. Johnson. This is true, is it not, that no Kroger officjal 
ever told you that Mrs. Young had been discharged 1 

A. Not to my memory, no one has ever told me that she was 
discharged-no official. 

Q. Every confer ence that you've had-when you had a 
conference with Mr. P endleton and Mr. Black, that conference 

was in your official position, was it not ~ 
page 83 ~ A. That is correct. 

Q. Since Mrs. Young has r eturned to work, been 
called back to work, she has been giYen at least one promotion, 
hasn't she~ 

A. Yes, sir. 

Mr. Jenkins : Your Honor, we object to that, if we couldn't 
go jnto the details of what happened-

Mr. Muse : vVell, it' already there. I think that is all. 

RE-DIRECT EXAMINATION 

By Mr. Goldsmith: 
Q. Now, Mr. Johnson, we have used the word, discharged, 

and you have used the word, r einstated. Wnen you talked to 
Mr. Black the first time, is it a fact that Mrs. Young was not 
working ~ 

A. That is correct. 
Q. And the first time you talked to him, he absolutely re

fused to reinstate l1 er, didn't he 1 
A. That is correct. 
Q. Ancl it was only later after many conferences, two 

months from the time, F ebruary 22ncl, over two months later, 
that she was put back to ·world 

pao-e 84 r A. That is true. 
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Mr. Muse : You are leading the witness right substantially. 
Mr. Goldsmith : vVell, so did you. And I want to get the 

sequence straight, and I want to get this word, reinstated,
The Court : It is all evidence and it's all in the r cord. 

Mr. Goldsmith : 
Q. Now, Mr. Muse went into-at some length about thi 

question of being a part-time employee. Mrs. Young had 
been ·with Kroger's to wher e she had gotten on tb e senior i t:-· 
list, hadn't she 1 

A. That is cor rect. 
Q. And she was high enough on that list that she had to be 

regularly scheduled, is tl1at correct 1 
A. That's correct. 
Q. o-vv, tell me what kind of chedule that would he, daily. 

weekly, or what1 
A. It's supposed to be on a daily schedule, and as I statr fl 

earlier, any time that the manager does not need this em
ployee, he is supposed to notify them before they r eport to 

work not to come in, that he doesn't need them 
page 85 r that day. 

Q. And I don't want to say that she wa a part
tim e, bu t she was a r egular part-time-

A. She was a regular part-time. 
Q. And there was people on that seniority list lowrr than 

she was1 
A. Yes, sir. 
Q. At the time she was let go home or whatever they. call 

it, non-discharge or non-rein statement or whatev r it was . 
she was out of work ~ 

A. That is correct. 
Q. She had been r emoved from the seniority list 1 
A. As far as I know. 
Q. Now, Mrs. Strictler was on that same lisU 
A. Yes, sir, in another town . 
Q. And they have man~v on that list 1 
A. Yes, sir. 
Q. Now, she was off over two months; I will ask you 

whether or not that is a short, medium length, or unu na1 
length of time for an employee who has r eached the srniority 
list 1 

A. It is an unusual time. 
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pao- 6 ~ Mr. Mu e : vVe object. That calls for a conclu-
sion. 

The Court: I sustain the objection. 
Mr. Goldsmith: \Ve except. 

Q. How long have you been dealing with Kroger ~ 
A. Sixteen years. 
Q. And you have had fr quent lay-offs of employees~ 
A. I have. 
Q. And can you tell me of any employee besid s Mrs. Young 

who has been laid off and kept off as long as she has~ 

Mr. Muse : We object. 
Th Court: I sustain the objection. 
Mr. Goldsmith: As a matter of fact, I would like to r eserve 

th right to state my grounds for it-this man knows Kroger 
b tter than Kroger do s. 

Mr. Muse : I have no objection to putting it in the record 
later. 

Mr. Goldsmith: I may have asked this, Your Honor, and if 
I have, pardon me for r epeating myself. 

page 7 ~ Q. When you were talking to Mr. Ben Black 
you made the stat ment, in Wyth ville, that you 

weren't talking about anybody else~ 
A. No, sir . 

Mr. Goldsmith : All rio-ht. 

(witn s stands aside) 

BEATRICE M. MEAD, another witness call d on bel1alf 
of the Plaintiff, being fir t duly sworn, testified as follows: 

DIRECT EXAMI JATION 

By Mr. Goldsmith: 
Q. vVere you sworn this morning, Mrs. Mead ~ 
A. Yes, sir. 
Q. For the r cord, pl ase state your name. 
A. Mrs. Beatrice M. Mead. 
Q. Mrs. Mead, were you working for Kroger on Decem

ber 15th, 1965 ~ 
A. Yes, sir. 
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Q. And where were you working? 
A. I was a cashier at Kroger. I was runnmg the cash 

register. 
Q. In Christian burg? 

page ~ A. In Christiansburg, yes, sir . 

Kroger. 
Q. And how long have you been employed by 

A. I will be employ d ten years in October. 
Q. Jow, on December the 15th, the day that they sent 

J ean Young home, were you called into the office by anyone, 
the conference room ~ 

A. Ye , I was called in the conference room. 
Q. And were you asked anything about J ean Young? 
A. I was asked if I had seen anybody-I don't r ecall if 

her name was mentioned. They asked me if I had seen anybody 
take any money out of the cash register, or if I had seen any 
of the girls take any merchandise. 

Q. ·what did you t ell them W 
A. I told them "No". 
Q. \Va it before or after that, they let Mrs. Young go' 
A. Mrs. Young hadn't come yet. She was at home. She 

wasn't in the tore. 
Q. Now, on that day, did they at any time, put Mrs. Young 

to work? 
pag 9 ~ A. No, sir. 

Mr. Goldsmith : All right, thank you. 

CROS EXAMI ATION 

By Mr. Muse : 
Q. vVho was pr esent, Mrs. Mead, at the time this conver a

tion took place~ 
A. The conversation was with Mr . Holtman, I believe, and. 

another gentleman. I don't r emember his name. 
Q. In the confer ence room at the
A. At the Kroger store. 
Q. At the Christiansburo- s tore~ 
A. Yes. 
Q. And was that on December the 15th~ 
A. Yes, sir. 
Q. J obody's name was mentioned at that conference-they 

were just asking if you had seen anybody ~ 
A. I don't believe that anybody's name was mentioned. 
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Mr. Muse : That's all, thank you. 

(witn ess stands aside) 

page 90 r FRANK SHELTON, another witness called on 
behalf of the Plaintiff, being first duly sworn, testi

fied as follows : 

DIRECT EXAMINATIOr 

By Mr. Goldsmith: 
Q. For the record, please state your name~ 
A. Frank Shelton. 
Q. And what is your occupation, Mr. Shelton ~ 
A. I am a merchant her e in town. 
Q. And wher e is your place of business located~ 
A. At 11 East Main Str et, just below the old Church here. 
Q. Just below the Courthouse 1 
A. That's right. 
Q. I s that Lawrence and Shelton ~ 
A. Lawrence and Shelton. 
Q. And Mr. Shelton, do you know J ean Hall Young~ 
A. Yes, I do. 
Q. And how long have you known hed 
A. I suppose all her life. 
Q. Do you know her gen eral r eputation for being a peace

ful, law-abiding citizen . 
page 91 r A. She is. 

Q. I s that r eputation good or bad ~ 
A. It is good. 
Q. Do you lmow h r general reputation for truth and ver-

acity and honor, Mr. Sh lton ~ 
A. Yes. 
Q. Is that r eputation good or bad ~ 
A. It is. 
Q. You mean-is it o-ood ~ 
A. It is good. 
Q. Based on that r epntation, Mr. Shelton, would you be

lieve J ean Young under oath, in the matter in which she's 
inter e ted ~ 

A. I would. 
Q. Mr. Shelton, you are a merchant doing busin ss or run

ning a general store, i that right ? 
A. That's right. 



The Kroger Company, et al. v. J ean Young m 
Grady ilt! cC on nell 

Q. And I will ask you whether or not you would employ a 
per son who had been let go fo r stealing~ 

Mr. Muse : I object to that ques tion. 
The Court: I sustain the objection. 
Mr. Goldsmith : \Ve except to the Court's ruling. 

page 92 r Q. Mr. Shelton , before you employed anyhorl . ·, 
generally, are their r ecords investigated~ 

A. I do. 
Q. That is generally what you merchants do . 
A. That's right. 
Q. And you check that pretty carefully ~ 
A. vVe try to. 
Q. And you check fo rmer employer s 1 
A. That's right. 
Q. To try to determine abou t the per son
A. That's right. 
Q. And based on tha t, is whether or not you hire them 1 
A. Yes, sir. 

Mr. Goldsmith : Take the witne s. 
Mr. Muse : I have no question s. 

(witness stands aside) 

page 93 ~ GRADY McCONNELL, another witness called 
on behalf of the P laintiff, being fir st duly sworn, 

testi:fi d as follows : 

DIREC'l~ EXAMINATION 

By Mr. Goldsmith : 
Q. For the r ecord, state your name and your present posi-

tion ~ 
A. Grady McConnell, Sheriff of Montgomery County. 
Q. How long have you been Sh eriff ~ 
A. Three and a-half year s. 
Q. And prior to that, what was your occupation ~ 
A. State Police. 
Q. How long had you been a State Trooped 
A. Twenty-seven years . 
Q. How long had you been stationed in Montgomery 

County ~ 
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. Twenty-seven years. 
Q. Do you know this young lady, Mrs. Jean Young? 
A. Yes, I do. 
Q. Do you know her o-eneral r eputation for being a peace

ful, law-abiding citizen~ 
A. Yes, sir. 

page 94 ~ Q. Do you know her general r putation for 
truth and veracity and honesty? 

A. Yes, sir. 
Q. I'll ask you whether her r eputation is good or bad ¥ 
A. It's good. 
Q. And based on that r eputation, would you believe her 

under oath, in a matter in which she was interested~ 
A. I would. 

Mr. Goldsmith : Take the witness. 
Mr. Muse : No qu stions. 

(witness stands a ide) 

Mr. Goldsmith: Your Honor, the Plaintiff rest . 
The Court : Plaintiff re ts. 
Mr. Muse : All right, call Mr. Holtman. 

HARRY M. HOLTMAN, a witness called on behalf of the 
Defendant, being :first duly worn, testified as follows: 

DIRECT EXA HNATION 

By Mr. Muse : 
Q. State your name, please sir~ 
A. Harry M. Holtman. 

Q. By whom are you employed~ 
page 95 ~ A. Kroo-er Company. 

Q. In what capacity~ 
A. Manager of Operations. 
Q. Located where. 
A. In Salem, Virginia. 
Q. Territory covered 
A. Four states, includino- :fifty-eight stores, West Virginia, 

Virginia, J orth Carolina, and parts of Tenne see. 
Q. Does that include Christiansburg ~ 
A. That's right. 
Q. You have been in that position how many years? 



The Kroger Company, et al. v. J ean Young 59 

Harry M. Holtman 

A. I've been in this po ition two and a-half years. 
Q. How long have you been with Kroger~ 
A. Twenty-five years. 
Q. How long have you been in Roanoke~ 
A. Eight en years . 
Q. ·what was your position with Kroger pnor to your 

present position~ 
A. I was Zone Manao-er. 

Q. Jow, are you familiar with the Christian -
page 96 r burg Kroger Store ? 

A. I am. 
Q. When I r ef er to the Christiansburg store, it will be 

Kroger store-
A. Right. 
Q. Does your Company have an agreement with a security 

agency. 
A. They do . 
Q. What is a security aaency? 
A. A security agency is called in to check the store from 

an outsider' viewpoint. They go in to check the personnel to 
see if they are efficient, whether they are cordial to the cus
tomer s, whether the merchandise is priced correctly or not; 
they make purchases and make ure the custom r is charo-ed 
the correct amount. They check for wrong prices-just gen
eral conditions of the stor e. 

Q. V\Ta a security agency called in on the Christian burg 
store ? 

A. They were. 
Q. Why7 
A. W e had a large shortage in thi store, amounting to 

about ten thousan l dollars over a period of ix months' tim", 
six months' t ime, and after consulting with the 

page 97 ~ tore manager and finding out what he had been 
doing to corr ct the shortage, I a ked the tore 

manager what else did he think was causin g the shrink, and 
he mentioned that he felt there may be some irregularities 
at the checkstands. 

Q. Now, how is a hortage determined ~ 
A. The hortage is determined by taking the amount of 

merchandise that is bill d into a store versu the sal es, and 
then an inventor y i taken, and then the difference betwet>n 
what he should have and what he ha , i determined shortage. 

Q. I there alway a hortage? 
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A. Normally, there is a reasonable amount allowed for 
shrinkage, as we call it. 

Q. vVhat is a normal amount~ 
A. Jormal-I am giving you the division average at this 

point, is about three tenth of one percent. 
Q. vVhat was the shortage in this case~ 
A. It was over one percent. I think it was 1.12. The dollars 

amounted to about ten thollsand dollars; about three of that, 
we say would be normal. 

Q. Amounted to-
A. Almost even thousand dollars. 

page 98 r Q. Over the normal ~ 
A. Over the normal. 

Q. Now, did the security ag ncy send it repre entati ves 
in~ 

A. They did. 
Q. I that agency separate and distinct and apart from the 

Kroger Company . 
A. That is right. They are hired on a contract ba i . 
Q. Did they make the survey~ 
A. They did. 
Q. Did they give a r eport to Kroger ~ 
A. They did. 
Q. \Vhat did that report show ~ 

Mr. Goldsmith : Your Honor, I object to that. That j hear
say as far as my client is concerned. 

The Court : I believe it is . 
Mr. Muse : vVell, the r ea on we think it is admissible is 

thi , there wa a shortao·e here. ow, inve tjgation was 
made. That confer ence wa a privileo-ed conf r enee. We have 
a right to show the background that jushfied th conference 

that was privileged. 
page 99 r The Court : I think you can show that there 

was a survey made, and that it reported a short
ao-e, but if you go into any furth er detail , it would have to 
be done by the one who made the report and let him t estjfy 
as to th e details. 

Mr. Muse: 
Q. W a there a shortage~ 
A. Ther e were discrepancies in the cash transactions. 

Mr. J enkins : We object to that, Your Honor, as hearsay. 
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I think he ought to bring the man in here and put him on the 
witness stand to show it. 

Mr. Muse : vVe are going to have her e as a witness, the man 
in charge of the survey. 

The Court : Sir ~ 
Mr. Mu e : W e will introduce as a ·witness, the gentleman 

who had charge of the survey. 
The Court : All right, sir, go ahead. 
Mr. fu ·e : He ·will be our n ext witness. 

Q. Did your Company have-did any of your employees 
confess to the shortage 1 

A. Yes, we talked to sev r al of the employee , and one of 
the employees, a cashier, confessed to taking a 

page 100 ( sizeable amount of money. 
Q. Approximately what amount ~ 

A. Five hundred dollars. 
Q. vVas it by a written confession~ 
A. It was. 
Q. Was a conference held with the Plaintiff ~ 
A. A conference wa held. 
Q. V\Th er e1 
A. In the tore, Christiansburg store, conference room. 
Q. On what day~ 
A. December 15th. 
Q. Of this year . 
A. Of 1965. 
Q. 1965 . 
A. '65. 
Q. 'Who was present~ 
A. Mr. Byram, Repr esentative for the survey system or thr 

security service and myself. 
Q. \ iVho was in charge of the survey made in the Chris

tiansbur()' store~ 
A. The per son in charge of the survey, or the person

Q. The overall bos of the survey~ 
page 101 ( A. Byram. 

Q. I s he here 1 
A. He's her e. 
Q. Jow, Mrs. Young was pr esent, was she? 
A. She was. 
Q. Would you tell us what happened~ 
A. After t alking to one of the employees who I just men-
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tioned, confessing to taking this amount of money, she im
plicated J ean Young-

Mr. Goldsmith : I object to that. It has no basis whatso
ever in this case. 

The Court : I understand they have a written statement 
showino- that implication-

Mr. Goldsmith: It's still h arsay. 
Mr. Mu e : No-no. 
Mr. Goldsmith: They have the privilege of ummonsmg 

that per on here. 
Mr. Muse: 1/\Te coulln't find them, and neither could you

that's what you said in your-
Mr. Goldsmith: W ell, I did. I tried to find her too . 
Mr. Muse: Judge, we are not introducing this statement. 

There is a distinction in what I'm going to say between what
the l gal position I am taking, and the one that 

page 102 ~ these gentl men are taking. We are not intro
ducing this tatement as proof of th fact-

':Phe Court: I under tand-you are simply asking him if 
he implicated her a a basis for the investigation. 

Mr. Muse: That's exactly right. 
The Court: And I have ruled you may do this. 
Mr. Muse : Thank you. 
Mr. Jenkins : We except to the ruling of the Court on the 

ground that it is hear ay. 

fr. Muse: 
Q. \Vhy was a confer nee held with J ean Young . 
A. Because the person-the cashier that confes eel taking 

the money, implicated J ean Young. 
Q. Are you usino- the word, implicated, as having the same 

m aning as involving~ 
A. Right. 
Q. Tell us what happened at that conf renee~ 
A. After the confession was signed, we asked the young 

lady if she would wait in another room while ·we called in 
J ean Youno- for- while we-to qu tion her, and 

page 103 ~ she said she would. 
We called in J an Young and the questioning 

pro eeded. Jean Young denied that she had been involved 
in any taking of any mon ey from Kroger; that she-she 
denied 'til the conference wa over that he had taken anY 
money. \Ve asked J ean Young-we asked the young lady to 
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come back again and tell, or to confront J ean Young wi th 
the same statement that she had given us. 

Q. And what young lady are you referring to ~ 
A . Shall I mention her name ~ 
Q. No, but the one-
A. The one that confe sed. And we-and she confronted 

Jean Young by saying, " J ean, you might as well tell them. 
I've told them everything". And Jean Young till denied 
being any part of taking any money. 

Q. Now, 1r. Byram a I understand was in that con-
ference ~ 

A . H e was. 
Q. \V'ho did the talkin O', the questioning~ 
A . Mr. Byram. 

Q. Did you do any~ 
page 104 r A. None. 

Q. Ju t tell the Jury what this gentleman ai d 
as far as you can remember~ 

Mr. J enkins : Your Honor, tha t would be hearsay. IT0 i::; 
here to tes tify . 

The Conrt : I don't think it would- go ahead. 
Mr. J enkins : \Ve exc pt to the ruling of the Court. 

Mr. Muse : 
Q. Go ahead, Mr. Holtman. 
A . As I r ecall, I think he opened the discussion b~~ askin 11: 

J an YounO' whether she was awar of the shortage in th P 
store. She said he wa . She had heard about it. She wa <; 
asked if she kne·w anything about it, and she said, "No". 
And I tl1 ink Mr . Byram talked about his children and gr and 
children, and that finally got around to talking about thc-

nn-the young lady that confessed and had implicated her . 
The questioning as I recall, was more of a father talking 

to a daughter type-of- thing, rath r than any raising- th ei r 
,~oices or shaking their fist s. The uh-I am trying to r emem

ber exactly what happened. Th ere were thn'C' 
page 105 r persons que tioned at the time, and thi s is rett~r 

basically the way the questioning went. 
Q. Did Mr. Byram shake his :fist at the Plai ntiff ~ 
A. Jo. 
Q. \Vhat did he do ~ 
A . To under stand this, you would haYe to ee the confer

ence room. The conference room is very small, and he- T 
believe on one occasion he did use his :finger to emphasiz _ a 
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point, but in no case, as I recall, did he use his :fist in any way. 
Q. At that conference was Mrs. Young accused of im

properly-accused to taking money from Kroger 1 
A. N oJ she was not. vVe were questioning her regarding the 

tatement made by the other girl. 
Q. Does your Company have a rule about operating the 

ca h clrawed 
A. They have a-the Company has a procedure that every 

cashier is indoctrinated in the proper procedure of handling 
cash. I would say every cashier-this is left up to the store 

manager and the head cashier, but we do have a 
page 106 ~ procedure that we ask to be follow d. 

Q. Is there any information pertinent and pro
per in this case that I have overlooked within your scope 
of knowledge ~ 

A. No. 
Q. Was the Plaintiff :fired~ 
A. Oh, no-no. o, she wa not fired . After the conference 

was over, I asked her to -I asked her to go home, that we 
would be in touch with her; that it was a matter-we had 
to tucly the matter further and I ·would have to be in touch 
with the Zone Manager, Mr. Black 

Q. Was that clone~ 
A. This was done. 
Q. Anything els ~ 
A. That's all. 

Mr. Muse : Take the witness. 

CROSS EXAMINATION 

By Mr. Goldsmith: 
Q. All this young lady who confessed and implicated Jean 

Young did, was walk in the room and said, "Jean, you might 
a well tell them. I have told them everything". That's your 
statement ~ 

A. Right. 
pao-e 107 ~ Q. Now, had you talked to Mr. P endleton about 

this before you sent for J ean Young1 
A. About what ~ 
Q. About this whole matter, about J ean Young and about 

the other girl ~ 
A. No. I asked him to call in J ean Young. We want c1 to 

talk to her. 
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Q. Did you ask Mr . P endleton to do that 1 
A. Yes, sir. 
Q. Did you tell Mr. P endleton that you were calling her back 

to put her to work ~ 
A . No. 
Q. You told him to call her and ask her to come down for 

a conference, didn't you . 
A. I told him to have her come in the store, right. 
Q. So if he told her he was calling her in to put her back 

to work, he was lying to her , wasn't he 1 
A. I don't under stand the question. 
Q. All r ight, it's very imple, Mr. H oltman. You asked 

Mr. P endleton , Avery P endleton, th e o-entleman sitting r ight 
over here (indicating in Courtr oom)-

page 10 r A. Right. 
Q. -to call J ean Youno- to come into your 

tore fo r a confer ence 1 
A. That's right. 
Q. You didn't tell l\I r. P endleton to call her in to put her 

back to work fo r two or three hour , did you 1 · 
A. I a ked her to com e in fo r a confer ence and he's pr o

tected by a contract-
Q. I'm not asking-1 aske l you if you asked that man 

to call her to come back to work that day1 
A. No, I didn't a k her to come back to wOTk, no. 
Q. All right, so if he called her , and she had a sick on 

at home, and told her he despera tely neerled J1 er for work 
he wa lying to her, wa n't he 

A. I rlon't kno1v what 11 told her . 
Q. v\ ell, I asked you if he did say tJ1at, he was lying to her 1 
A. \Vell , I don't know wh at he told her . 
Q. Ancl this so-called impli cating woman you ar talki ng 

about, she never dirl a t an:· ti me, walk in that confer ence and 
look at thi s girl, and sa~v "Yon wer e h'aling", 

pao-e 109 ~ did she1 
A. She says that

Q. "I've told them everything". 
A. That's righ t. 
Q. And that's all slw said. She never did menti on the worn. 

s tealing. he neYer did men tion the word, eli hone ty, did 
she1 

A. She didn't mention it in relation to J ean Y01mg. She 
m ntioned it in r elation to her elf. 

Q. Yes, and you let J ean Young go home, didn't you ~ 
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A. Yes, sir. 
Q. And you didn't tak her back until after Mr. Mottes

heard and Mr. Johnson bad been on your coattails for over 
two and a-half months, did you 1 

A. I haven't spoken to Mottesheard or Johnson. 
Q. You never said a word to them-
A . o. 
Q. They had been after Mr. Black, who is the man who 

put her back1 
A. I don't know what they did. 
Q. But they didn't put her back for over two months, 

did they1 
page 110 ( A. According to the r ecord , that's right. 

Q. And you let her go on the word of a thief
A. I didn't let her go. I a ked her to go home. 
Q. vVell, what do you call it-
A. '' ell, certainly-
Q. You didn't call l1 er back to work 1 You aid you'd call 

her back in two or tbr e day -
A. W ell, I think the store manager told her that. 
Q. \ V" ell, either you or th store manager, and both of you 

were Kroger employee , and you told her you would call her 
back in two or three days 1 

A. I didn't tell her that. 
Q. Vl ell, you h ard her told though 1 
A. J o, I didn't hear-
Q. And you let her go-
A. o, I didn't. 
Q. Yon heard of it 1 
A. No, I didn't hear of it either. 
Q. And Mr. P endleton knew before you left that store why 

you let J ean go, and be knew before you left that tore, be 
wa n't o-oing to call ber back, eitber you or Mr. 

page 111 r Ben Black either. 
A. I didn't let her go, and I had nothing to do 

- I asked her to go hom and said we would study the matter 
further . 

Q. Well, what do you call tbat ~ You let her ao home-you 
didn't let her go to work 1 

A. No. 
Q. You didn't work her for two or three hour tbat day 

like Mr. P endleton told her he was going to 1 
A. I don't know wbat he told her. 
Q. Well, let's put it-she didn't work1 
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A . Right. I don't know whether he told her two hours
Q. All right, if you kept her away from work for two and 

a-half months, you kept her away on the word of an admitted 
thief, didn't you ? 

A . I didn't keep her away from work at all. 
Q. Well, I roger Company, the Company you work for, kept 

her away-you deny that they kept her away from Decem
ber 15th until F ebruary 22nd, do you deny that ? 

A. Ko, and-
Q. And who's your boss? 

page 112 ~ Mr. Mu 'e : Give him a chance to answer-an 
opportunity to finish. 

Mr. Golcl mith: I'll give it to him, ure. 

A. And the r eason sh was not called was because in con
ference with Mr. Black, we took into con ideration the fact
the opening of the A & P Blacksburo- store, and al o the Col
lege letting out for the holidays, and with a drop in businesf': 
in the Black burg stor , w felt that a r egular employee in 
the Blacksburg store should be given the work. 

Q. And the V.P.I. College, as you call it, doesn't stay open 
until F ebruary 22nd, doe it ? 

A. Our business doesn't pick back up again and-
Q. ·wait a minute, and another thing-you brought another 

part-time employee from Blacksburg over to this store? 
A . I am not f amiliar with what was done. 
Q. Oh, you just want to-now, you wer e over, as tl1 e bo s, 

over Mr. Black, wer en't you ~ 
A. Yes. 
Q. And you are a man who is in charge of fifty-eight store . 

and you let this woman go home, and you were 
page 113 ~ the man-you wer e the bj g bo on tl1at day, 

wer en't you ? 
A. I told her to go home
Q. December 15th ~ 
A. That's r ight. 
Q. You told her to a-o home, and you never counterman(h'd 

that order at any time, djd you~ 
A. Jo, sir. 
Q. And you have never countermanded any order to put 

this girl back on the cash r egister? 
A. Jo. 
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Q. You have never been to her and apologized to her that 
you wer e sorry you let her go, have you ~ 

A. No, sir, as far as I am concern d, she wasn't let go. 
Q. \¥ell, let's-you have admitted she was let go-
A. She was sent horne. 
Q. \ iVell, she was sent home then-what do you call that

you admit thaU 
A. Oh, yes. 
Q. You never called her back ~ 

A . o. 
page 114 ~ Q. You never ordered Mr. Black to call her 

back . 
A. Mr. Black-uh-
Q. You never ordered Mr. P endleton to call her hack- and 

you wer e the top doo- and man that day at Kro er Grocery 
and Bakery Company, i that right ~ 

A. That' right, I asked the girl to go home. 

Mr. fuse : Give the witness an opportunity to finish hi s 
answer, Mr. Goldsmith. You are interruptino- him . 

Mr. Goldsmith: I don't mean to interrupt him. 
Th Court: Do you have any other explanations you want 

to give to any of your other answers 1 
A. No. 

Mr. Goldsmith : 
Q. All right, now, you let her go home and you never 

countermanded that orded 
A. That's right. 
Q. All ri ght. You haYe neYer been to J ean Young and 

apologized for letting her go home on the word 
page 115 ~ of an admitted thief, have you ~ 

A. I've never been to J ean Young. 
Q. Well, you've neYer written hed 
A . No. 
Q. And you have never seen that sl1 e got pnt hack on a 

cash r egister and position of trust, have you. 
A. No. 
Q. And sl1e is not now working in a position of monetary 

trust where she handl e :funds, is sh e~ 
. No. 

Q. And so you want to tell this Jur~v that you ar Manag-er 
over fifty-eight stor es, and you had your detective-you wer e 
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paying this security man, weren't you-Kroger was, I mean 
your Company was paying them 1 

A. Right. 
Q. H e was your employee 1 
A. Right. 
Q. And he asked th1 s girl if her child wasn't sick, didn't 

he1 
A. I don't r emember. 

Q. H e asked her about her husband being ]n 
page 116 r a wreck, didn't he 1 

A. I don't r ecall. 
Q. \Vell, you can't deny it, can you 1 
A. I don't r ecall it. 
Q. You heard Mrs. Young testify1 
A. I am not sure whether he asked her that or not. 
Q. And if you don't r ecall that, it's very apt that you don't 

r ecall when he called her a thief and told her she was d1 s
honest and they had evidence she was taking money, do you 1 

A. That would be important. I would r emember that. 
Q. Oh, and what you ar e trying to tell this Jury her e is 

that you, as big-shot in Kroger, over fifty-eight stores, and a 
paid detective call a young girl, young woman, into a closed 
confer ence, and you all tried to expand and be the big fa th er 
image-is that what you are trying to tell us 1 It was a fa
therly conver sation-is that what you are trying to tell thi s 
Jury, isn't it 1 

A. Thi is the way it impressed me. 

Mr. Goldsmith : All ria-ht, thank you . 

(witness stands aside) 

page 117 r A. C. BYRAM, another witness called on be
half of the Defendant, being first duly sworn, 

testifi ed as follows : 

DIRECT E XAMINATION 

By Mr. Muse : 
Q. State your name 1 
A. Byram. 
Q. And your initials 1 
A. A. C. 
Q. By whom are you employed 1 
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A. Now with the National Business Security Company 
in Oldahoma City. 

Q. At the t:ime of this happening, by whom were you em-
ployed ~ 

A. The Hopper and Hawkins Survey System, Dallas. 
Q. Did they hav a contract with Kroo-ed 
A. Yes, sir , th y did. 
Q. Mr. Byram, what is your background experience~ 
A. You mean as far a the job -is concerned, or before the 

joM 
Q. vVell, before the job. Tell us a little bit about your elH 

A. W ell, I pastored a Baptist Church for 
page ll r twenty years. 

Q. -where~ 

A. In F lorida, T xa , and Oklahoma. 
Q. How lono- has it been ince you severed your pa torate ~ 
A. Some eight or nine year , omething like that. 
Q. Why~ 

. I had three heart attacks. 

Mr. J enkin : Your Honor, we object to that. It's immab"
rial. 

rrhe Court: I overrule tl1 e objection. 
Mr. J Pnkin : We except to tl1e ruling of the Court. 

Mr. Muse : 
Q. ow, when you- by r eason of your health condition and 

J1 eart attacks, what busin ess did you go into ~ 
A. I went with the Hopp r and Hawkins Survey System. 
Q. Yon wer e with them for how many years~ 
A. Six vear s. 

· Q. I s your present employment of comparable 
page 11 9 r nature~ 

A. Yes, sir, it wa . It was an avenue of mis
sions that when I found out about it, I discussed it with my 
doctor s and explained to them and they told me I could do 
the work. 

Q. Now, did you have charge of the security investigation 
at th E' Christiansburg Krog r tore . 

A. Yes, sir. 
Q. \~ ere the people who made the survey, operating under 

vonr direction~ 
· A. Yes, sir. 



The Kroger Company, et al. v. Jean Young 71 

A . C. Bymm 

Mr. Goldsmith : I want to ask a question please. 
Mr. Muse : All right. 
Mr . Goldsmith : Did you actually make any part of the 

inve tigation in the store yourself? 
A. o, sir, my crew did. 
Mr. Gold mith : All right, I object to this gentleman talking 

or aying anything about the survey at the Chri tiansburg 
store. It' all hear say a far as he i concerned. 

Mr. Mu e : 
Q. Was it-the survey, made under you 

page 120 r direction 1 
A. Yes, sir. 

Q. vVas that a part of your responsibility 1 
A. Yes, sir. 

Mr. Mu e : I think it is proper. 
The Court: I think he can tes tify as to the urvey. 
Mr. Gold mith : I would lil{e to ask another que tion, 

plea e. Ar e those people tlll living who actually mad the 
survey1 

A. Yes, sir. 
Q. And they could be called as witnesses 1 
A. Yes, sir. 
Q. And th y have not been 1 
A. Pardon1 
Q. And you were in charge of it, and you were taking 

their word for what they found 1 
A. ot necessarily, sir. 
Q. \Vell, you didn't do any of it yourself , and these peop]P 

are available to testifv who did make it 1 
A. Yes,. ir. ., 

Mr. Goldsmith : All r ight, I object then. 

Mr. Muse : 
Q. Are those people in Virginia 1 

page 121 r A. I o, sir. 

Mr. Gold mith: I don't think it makes any difference when' 
they are. 

The Court : Go ahead. 
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Mr. J enkins: \Ve except to the ruling of th Court, that it 
is hearsay and anything this man lmows is hearsay. 

Mr. Muse : 
Q. Mr. Byram, what wa the general r esult of that survey~ 
A. The complete survey, or just the actual findings of the 

survey~ 
Q. Vv ell, let me a k you this, when you go into a urvey, 

what do you look for~ 
A. Number one, my Company would ju t inform me that a 

store-we were to run a survey on a particular store or 
stores. 

Q. All right, we will take the Christian burg store-
A. Yes, sir, I do not know how much. My Company, oh 

sometimes they would tell me, sometimes they wouldn't. They 
would say-

Q. \Vell, how about the Christian burg store? 
page 122 r A. -a hortage in the store-

Q. Take the Christiansburg stor . 
A. -and we o-ave a three-day su rvey of the stor e, and 

when the survey wa completed, each day and each entrance 
that th e four p ople would make durino- different times of 
the day, they would write a complet e detail d report as to 
what they saw in the tore. 

Q. ViThat are they looking for, just give us some idea~ 
A. They were lookino- for-there were several thing . They 

check to see if th store is cl an. They try to look at that 
store a a new potential customer would be. They check to 
e if the store is clean, if merchandise is properly marked, 

if ther e is any boxes or maybe broken gla s on th floor that 
might cause a custom r to tumble and fall. They check the 
manager, the co-manag r, and the cashier to see if they are 
courteous and polite to the customers. They ch ck and see 
if each sale is r ecord d properly and the way it should be 
r ecorded. 

Q. Did you discover as a result of that survey, that one 
employee had taken money that she hould not 

page 123 ~ have tak n ~ 
A. Yes, sir, we did. 

Q. Did that employee implicate anyone lse . 
A. Ye , sir , she sure did. 
Q. Who did she implicate~ 
A. Mrs. J ean-
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Mr. Goldsmith : (interrupting)-wait a minute, we wish to 
object-

Mr. Jenkins : On the grounds of hearsay, Your Honor. 
The Cour t: I overrule the objection. 
Mr. J enkins : vVe except. 

Mr. Muse : 
Q. Did you participate in a conference in the conference 

room, in which Mrs. J ean Young, the Plaintiff, and Mr. Holt
man her e and yourself were, I under stand, together ~ 

A. Yes, sir, I did. 
Q. "Who did the talking~ 
A. I did. 
Q. Just go ahead and describe to the Court and Jury what 

took place, what 1vas said so far as you can recall, and the 
general atmosphere of the-

page 124 ~ A. The general conversation-on some four or 
five occasions, we found this one per son had not 

r ecorded her sales as she shoulrl have r ecorded them, and we 
came over here to hold an intervi ew with her, and I asked her 
how come she was not recording the sales as a customer would 
give her the money, and she-

Mr. Goldsmith : Wh o are yon talking about ~ 
A. Must I name hed 
Mr. Goldsmith : No, I am a king you if you are talking 

about Mrs. Young or this other-
A. I'm o-e tting to that. 
Mr. Goldsmith : All right, I just wanted to be sure- you 

are not talking about Mrs. Yonng~ 
A. K ot yet, no, sir. 
Mr. Goldsmith : All right, we expect you to talk about her, 

but we want to get it straight from somebody else. 

Mr. Muse : 
Q. \ iV e are interested in primarily- you said, as I recall, 

and I'm doing this to save time, that this employee admitted 
taking the money- did she o-ive a written statement~ 

A. Yes, sir, in her own handwritino-. 
page 125 ~ Q. Did she sign it 1 

A. Yes, sir. 
Q. You said that she implicated the Plaintiff ~ 
A. Yes, sir. 
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Q. All right, now, let's get to the conference
A. All right, ir. 
Q. -in which the three of you were present~ 
A. Yes, sir. 
Q. Tell us about that conference~ 
A. The best I can r emember-that's be n over a year and 

a-half ago, but I do not b lieve that Mr . J ean was working 
that clay, but l1 e was called in, and I told h r what this lacly 
had said, had implicated h r-

Q. What language did you use-do you remember what 
you told her ~ 

A. I told her that- I told Mrs. J ean that thi lady had 
told me that she had taught her how to do this. 

Q. Now, "she" meaning whom ~ 
A. Mrs. Chandler, Ann Chandler . 

· Q. That he had taught-
pag 126 ~ A. That J ean had taught Ann how to perform 

this operation. 
Q. All right, o-o ahead. 
A. And uh, Mrs. J an aid that wa n't true; in fact, she 

said she didn't even lmo>v what I was talking about. 
Mrs. Ann Chandl r had walked out into the little waiting 

room, so I got up and walked out and told Mrs. Chandler 
that Jean said that wasn't true, that she didn't teach her 
those things, and she didn't know anything about it, and she 
said-

Mr. Goldsmith: We obj ct, Your Honor. This man is talking 
about a conversation held Ollt of J ean Youno-'s presence in 
another room. 

The Court: I sustain the objection . 
Mr. fuse : Ju t don't o-o into that. 

Q. Did this young lady come in ~ 
A. She did. 
Q. The conference~ 
A. Yes, sir. 
Q. Tell us the conversation that took place wh r e the otlwr 

ladv came in-
A. She just look d at-

Q. Now, who is "she"~ 
page 127 ~ A. Mr . Chandler, Ann Chandler. 

Q. Well, when you say "she", I cannot tell who 
you are talking about. 
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A. I'm sorry. Ann Chandler said, "Jean, you might a well 
tell them, because I have told them everything", and Jean 
said, "Well, I don't know what you're talking about. I never 
done anything like that in my life, and I just don't know what 
you're talking about". That was the end of the conference. 

Q. Did you ever accuse the P laintiff of dishonesty ~ 
A. Oh, no, sir, I couldn't. I had no proof . 
Q. i[i conduct of any sort~ 
A. No, sir, I couldn't have. 

Mr. Muse: Take the witness . 

CROSS EXAMI ATION 

By Mr. Goldsmith: 
Q. Now, you do not lmow from your own ob ervations or 

your own knowledge, anything that happened in thi store~ 
A. From the r eports-

Q. I am asking you a question, you can answer 
page 128 r that yes or no. I asked you if you knew anything 

of your o·wn lmowledge and obser vation of what 
happened in this store ~ 

A . No. 
Q. All right, sir, when you called this Ann Chandler in 

ther e, she never at any time, accused in your pres nee and 
the presence of Mr. Holtman, looked at this woman, and ac
cused her of stealing, did she 1 

A. Ye , sir. 
Q. Well now, you ju t told this Jury-now, let' g t thi 

straight-you said you can't r emember because it' been about 
two year ago, but you did ay that the only thin()" Ann 
Chandler said was, "Jean, you might as well tell them. I 
have told them everything". 

A. That's right. 
Q. That's all she said 1 
A . That's right. 
Q. And J ean Young immediately said, "I don't know what 

you're talking about". 
A . That is true. 
Q. Yes, sir, and so I'll ask you again, while nn Chanctler 

was in that room, she never looked at thi girl 
page 129 r and told her that she was guilty of tealing or

A. No, sir, no, sir. I'm sorry. I misunder tood 
your question. 
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Q. And all this stuff- did you tell Jean Young, or do you 
deny that you told J ean Young while she was in there, that 
you had evidence and you could prove that sh was guilty 
of stealing ~ 

A. No, sir. 
Q. Or that she was taking money out of the till 1 
A. o, sir. 
Q. W ell, why did you bring in the hardship of her husband 

in the case, that he had r ecently been in an accident- why 
did you bring that up ~ 

A. Bring in what now ~ 
Q. You told Mrs. Young that her husband had r ecently 

been in a serious accident and injured, didn't you ~ 
A. No, sir. 
Q. You deny that 1 
A. Yes, sir. 

Q. And you deny that you discu s d her sick 
page 130 ~ child 1 

A. Yes, ir. 
Q. You didn't do that ~ 
A. Jo, ir. 
Q. If you did, you don't remember ~ 
A. How could I - I wa only in there thirty minute . 
Q. Well, what part of your memory is good-wer e you also 

like Mr. Holtman trying to give a big fatherly image1 
A. o, sir. 
Q. vVhat. 
A. No, sir. 
Q. H ow long did you tick around? 

Mr. l\fuse : Stick around where~ 
Mr. Goldsmith: The store. 

A. From the time we got ther e until the time we left, was 
approximately two hours. 

Q. How long was J ean Young there1 
A. Approximately thir ty minutes . 
Q. And in that thirty minutes, all that \vas said then was 

that you asked her if he knew anything about any tealing 
or any shortages, and she said, " J o", and you called J ean 

Young in, and she made her statement and you 
page 131 r let her o-o. And all that took thirty minutes, and 

that is all of the thirty minute conver sation that 
you can sit up here and tell this Jury that you remember? 
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A. No, I r emember more than that, but we are talking about 
J ean Young, and approximately thirty minutes is all the time 
that I spent with Mrs. Young. I spent more time than that 
in the tore, but not 1vith Mrs. Young. 

Q. \iVell, let's pin i t down to thirty minutes. That's what 
I'm trying to do-and you wer e a detective, is what you wer e 
-if you want to call it that-that's what you ·were, your cr ew 
went in her e as detectives, wer en't you~ 

A. \X,T ell, we were not r eferred to as detectives-
Q. "\Yell, but that is what you were-security agents and 

all that-but that is what you wer e sent in here to inves tigate 
and find out who was stealing Kroger's money, isn't that true ~ 

A. If it was, I wasn't told that. 
Q. All r ight now, until this thief we are speaking of, 

implicated Jean Young, you had ab olutely nothing on J t?.an 
Y oun a-, did you ~ 

A. Not a thing, no, sir . 
page 132 r Q. So if anybody said they had enough evi-

dence to prosecute her on, they wer e lying, 
weren't they ~ 

A. Yes, ir, they sure were. 
Q. And if you said it, you wer e lying ? 
A. I sure was, but I didn't say it. 
Q. And J ean Young, you also found out, had been an em

ployee for two year s and three months, and been loyal to this 
Company during that three years, as far as you knew~ 

A. Well, as far as I know, sure-sure. 
Q. \ iVell , as far as that r eport you had, and all thi detail 

you had-my goodness gracious man-and you are familiar 
with the New York Time Reports on these supermarkets 
like Kroger 1 

A. No, sir. 
Q. You are not familiar 1vith those1 
A. No, sir. 
Q. You are not familiar-·with what they show as the usual 

shortage of twenty-six percent, are you 1 
A. No, sir. 
Q. Now, you were present when Mr. Holtman sent J ean 

Young home, wer en't you 1 
page 133 ~ A. I don't beli eve, sir, because normally wh en 

I finish-
Q. I'm not talking about normally now. I am asking yon 

if you were present, and you can say yes or no, or you don't 
remember. 
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A. I don't remember. 
Q. All right, so it's a whole lot you don't remember, isn't it ? 
A. (No answer). 
Q. Now, did you know that she did go home~ 
A. (No answer). 
Q. You stuck around, didn't you, until later after your 

conf r enee with J ean Young' 
A. I waited downstairs-! don't wait around when the 

Company officials taJm over. I get out. 
Q. All right, you waited around there-you didn't ee J ean 

Youno- working ther e, did you ~ 
A. Not that I r emember. 
Q. vV ell, you had J ean Young in there, and you and this 

great father image of yours, ·was doing the best you could 
to get this young lady to confess, weren't you ~ 

A. No, sir. 
page 134 r Q. you asked her to, didn't you 1 

A. Yes, ir, if she had. 
Q. And you also asked her to take a lie-detector test, didn't 

you ? 
A. No, sir. 
Q. You deny that ~ 
A. Because we don't have one, or I didn't. My crew didn't. 
Q. I am not aying you had one-ther e aren't but thrPB 

places in the nited State qualified to use them, but you can 
get them. You deny that1 You deny that yoll had any con
ver ation about her sick child ~ 

A. If her child wa ick, I think I "\vould be liJce anyone 
else. I might have asked her how her child was, but as far 
as discu sing the child, I lon't eYen r emember that part of 
it. I don't remember her J1aving a sick child. 

Q. Didn't you ask Jwr if she would swear on the Bible and 
to her God whether or not he had stole any money 1 

A. No, sir. 
Q. You didn't ask her that 1 

A. No, sir. 
page 135 r Q. You being a Baptist preacher and you 

didn't think to ask her that? 
A. No, sir, I wouldn't. No, sir, that's too dano-erous. 
Q. Didn't you tell her also about your hear t attacks and 

she needed your help ? 
A. Jo, sir, I don't ee what o-ood that would do. 
Q. \Vell, how did Mr . Young know about your having a 

heart attack if she didn't hear you say iH 
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A. Some of the Company officials, they knew it. 
Q. Ho-vv did they lmow it . 
A. I told them. They lmew it. 
Q. W 11, you didn't hear Mr. Holtman tell th m anythin0 

about your heart attacks-
A. I don't know what Mr. Holtman said prior to that or 

after I left . 
Q. Well, you were there when thi young lady came in ~ 
A. Pardon ~ 
Q. Mr. Holtman and you wer e there when he wa brought 

in by Mr. Pendleton ~ 
page 136 ~ A. \Vell, d :finit ly we were there becau e we 

were waiting to talk to her. 
Q. And you stayed until after she left ~ 
A. \Vell, if you know that you lmow more than I do. 
Q. Oh, so you've just got a bad m mory and don't remember 

that. Do you r emember hearing Mr. Holtman tell her to go 
home ~ 

A. J o, sir, because chances are, I left the conference before. 
Q. And is it a fact that you have had heart attacks ~ 
A. Yes, ir, I've had three of them. 
Q. Mrs. Young had no way of lmo'.ving that, unl ss you or' 

some Kroger official told her-
A. \Vell, I don't know about that, sir. 
Q. All r ight, you were paid by Kroger, weren't you ~ Your 

Company was paid by Kroo- r, weren't they . 
A. I'm sure they were. My Company paid me, but I'm ure 

that Kroger paid the fee. 

r. Goldsmith: All right. 

(witnes stands aside) 

pag 137 ~ B. \V. BLACK, another witness called on be
half of the Def ndant, being first dnl~· svrorn 

tes tified as follows : 

DIRECT EX MI JATIO J 

By Mr. !(use : 
Q. tate your name, please u . 
A. B. W. Black. 
Q. Mr. Black, by whom are you employed 1 
A. By the Kroger Company. 
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Q. In what capacity~ 
A. Zone i[anager. 
Q. How many stores under your jurisdiction 1 
A. Eighteen. 
Q. Does that includ the Christiansburg store 1 
A. It does, yes . 
Q. Ar e you acquainted with the Plaintiff in this case? 
A. I am, yes, ir. 
Q. Now, are-how often are inventories taken ? 
A. In this particular store, it was on a thir teen week basis. 

\Ve have some tores that it is on a twenty week basi . 
Q. This was a thirteen w ek basis . 

page 138 ( A. Thirt en week basis, yes, ir. 
Q. How is an inventory taken ~ 

A. It is taken by a group of auditor employed by our 
alem offi ce. This is their pecial job. This is all they do is 

take inventories in tore . Six men I believe, take the in
ventories. 

Q. vVhat's the ba is of the inventory~ 
A. They audit the merchandise at the r etail price-what 

i marked on the can. The office charo-e the tore at retail ; 
the tore ells it at r etail, and the auditors audit it at r etail. 

Q. And theoretically, does the cash of the store plus the 
merchandi e, theoretically equal the merchandise sent to the 
store . 

A. It should equal, yes. 
Q. Theoretically~ 
A. Yes. 
Q. But does it ever equal 1 
A. J ever as a pattern. It fluctuates hy r eason of price 

changes, by r eason of breakage, shoplifting, errors in pricing, 
errors in ch ecking out- quite a f ew-peri hable lo ses arf' 

sometimes o-reater than other s. Sometimes prices 
pao·e 139 ( are advancing, sometimes they are declining

never quite the same pattern each-
Q. \ /\That is the average loss of inventory~ 
A. Three tenths of a percent has been the pattern in the 

la t five to ten vears in this division. 
Q. J ow, when the inventory was tak n that led to this 

interview of the Chri tian sburg store, what was the per 
centage of losses . 

A. The loss was in excess of one per cent, over a two in
year. 
ventory period; in other words, twenty-six weeks or half a 
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Q. Let me ask you this question mathematically. vVas that 
three times, more than three times above the average ~ 

A. In excess of three times average, yes, sir. 
Q. Did you ever talk with Jean Young about this matted 
A. Never with J ean Ymmg about this matter, no. 
Q. You know Mr. Ralph H. Mottesheard ~ 
A. Yes, sir. 

Q. \Vhere did you discuss this case-this mat
page 140 r ter of J ean Young 'vith Mr. Mottesheard ~ 

A. The only meeting I recall was in Wytheville, 
Virginia, on about January the 7th, 1966. 

Q. Did that involve the discussion of recallino- Mrs. Young 
back to work ~ 

A. It did, yes, sir. 
Q. \Vbat comment, if any, did you make~ 
A. I told him at that time-he asked about back pay and 

recalling. I told him I would not r ecommend back pay and I 
would r ecall her when and if the volume of business justified 
it. 

Q. Did you make a statement to him that you couldn't have 
anybody on a cash r egister that you could not trust~ 

A. No, sir. 
Q. You deny making such a statement ~ 
A. I do. 
Q. Do you know Mr. -william M. Johnson ~ 
A. Yes, sir. 
Q. Wbo is he . 
A. -William Johnson is the Business Agent for the Retail 

Clerk's Union. 
Q. And this Mr. Mottesheard-

A. I am not sure of his title. H e works with 
page 141 r William Johnson, however . 

Q. Union representative~ 
A. That's right. 
Q. Now, did you have a conference or any oth er confer

ence 'vith t(r . Johnson except the one in Wytheville ~ 
A. By telephone, I had several telephone calls and several 

letters from him, but not a direct personal contact, I don't 
believe. 

Q. vVhat did you tell him with respect to the Plaintiff, 
Mrs. Young~ 

A. (No answer) 
Q. Returnino- to work~ 
A. I told him that we would recall her when we needed her. 
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Q. Did you tell him in effect that you would not r einstate 
her-did you make that tatement to him ~ 

A. That I would not-
Q. Reinstate the Plaintiff, that you were not in a position 

to r einstate her, and that Kroger had to have people on the 
r egisters they could trust. Did you malre any such tatemenU 

A. o, sir. 
page 142 r Q. Have you ever accu ed the Plaintiff of 

being dishonest ~ 
A. No, siT. 
Q. vVas Mrs. Conni Strictler a part-time employ or a 

regular employ e ~ 
A. By our r ecords, she was a r egular employe ,. 
Q. Is there a standard by which that is determined~ 
A. Yes. 
Q. Did she meet that standard? 
A. By our r ecord , yes, ir. 
Q. VVas she transferred for a period from Blacksburg to 

Christiansburg ~ 
A. She was. 
Q. Did you direct that 1 
A. I did. 
Q. Explain that to the Jury. 
A. In the week of Christmas, 1965, Jean Young was sus

pended for further investigation. Our store which is seven 
or eight miles away in Blacksburg-on this particular week 
he has a great decline in sales due to College closing up for 

Christmas holidays. VV e anticipated a further 
page 143 r drop in the very near future, due to a new com-

petitor entering the market. · 
Q. Is that A & P 1 
A. That's the A & P Shopping Center, ye . VV e had also 

had a game and continuity program going which was 
dropped, and we anticipated having to lay off someone in 
Blacksburg, an l at this time we transferred Connie Strictler 
rather than, not necessarily lay her off, but to lay someone 
lse off over ther e. 

Q. You say she was a regular employee' 
A. Yes, sir. 
Q. And what was the status of Mrs. Young ~ 
A. Mrs. Young was laid off for further inve tigation. 
Q. \ i\ as she a regular employee or part-time employee1 
A. Mrs. Young wa a part-time employee. 
Q. "What explanation if any, did you give to Mrs. Connie 
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Strictler as to why you were tran ferring her to Chri tian.
burg~ 

A. I think the fact that we needed her ; also, th e fact that 
she lived in Christian burg at the time motivated that she be 

the one to come to the Christiansburg store. 
page 144 r Q. Did you tell her that she was being tran. -

ferred because you hal to get rid of two girls 
for taking money~ 

A. She r eplaced by my r ecord , one girl. 
Q. But did you make the statement to her that she wa 

being tran sferred because you had to get r id of two girl. 
for taking money~ 

A. No, sir. 
Q. Anythino· else per tinent to this case that I have over

looked a Icing you ~ 
A. (No an wer) . 
Q. Let me ask this que tion. vVh n the Plaintiff came back 

to KroO'er , what position did he occupy, what department . 
A. She came back as a part-time employee. Sh was in the 

Dairy Depar tment. 
Q. You have eighteen stor es under you, I believe yon testi

fi ed1 
. That's correct. 

Q. All of them have Dairy Departmen ts 1 
A. All have Dairy Departments, y s, sir. 
Q. And i that traditionally or not, a department for 

women ~ 
A. It has been traditionally a department for 

page 145 ~ women. \l.,Te hav , in eighteen stores, I believe is 
correct, five m n and thirteen women as the de

partm nt heads. 
Q. Doe the department head in the Dairy Department

how does that compare with the cash r egister operators? 
A. In the Christiansburg stor , the rate is the same. In 

the store Mrs. Young is now employed in, it is-th e D.airy 
Department pay is O'reater by thirty or forty cents an hour 
than the cashier job. 

Mr . Muse : Take the witness. 

CROSS EXAMINATION 

By Mr. Goldsmith: 
Q. You are Ben Black, is that right~ 
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A. That is correct. 
Q. And the conf renee that you :finally held with Mr. 

Mottesheard and Mr. John on in \iVytheville, was in early 
January, wa n't it~ 

A. That's correct. 
Q. And the purpose of that conference wa to get you to 

r instate Mrs. Young to the position as ca hier, was it not. 
A. To r einstate Mrs. Young with the Kroger 

page 146 ~ Cornpany-
Q. I asked you a specific question as to whether 

it was to get Mrs. Young r einstated as cashier, and you can 
answer that yes or no, and then make any explanation you 
want to ¥ 

A. No, sir. 
Q. And you deny that 
A. Yes, sir. 
Q. And she had been discharged, or let go horne in yonr 

fatherly image as Mr. Holtman says, on th 15th of December, 
is that right ~ 

A. That's correct. 
Q. And you say for further inves tiga tion-inve tigation 

for what ~ 
A. I did not send Mrs. Young home. The inves tigation was 

to cover any discrepancies in the stores that we had. 
Q. Mr. Muse a ked you a question, what yon told Mr. 

Mottesheard, Mr. John on sitting over her e (indicating in 
Courtroom), you can look over here and see him-

A. Yes, sir. 
Q. -and Mrs. Strickler, and your answer was in each case, 

that she was sent home for further investigation-Mrs. 
Young ¥ 

page 147 ~ A. That's correct. 
Q. And the only thing that Mrs. Young had 

been charged with in the two years and three months she's 
been in your store , according to your happy father, was an 
implication by Ann Chandl r of stealing, is that right¥ 

A. I am not familiar with the charge. 
Q. But she was sent home for investigation ~ 
A. Yes. 
Q. J ow, I ask you for what, if you don't know it- why 

did you make such a statement ~ 
A. It involved a violation of Company policies in operating 

a cash r egi ter with the drawer open. 
Q. Did you see it~ 



The Kroger Company, et al. v. J ean Young 85 

B . W . Black 

A. No, sir, I did not. 
Q. And you never talked to Mrs. Young about it 1 
A. No, sir, I did not. 
Q. In the two years and three months she was ther e, you 

never had an adver se r eport on Mrs. Young, and ther e is 
no Company records against her , is ther e 1 

A. So far as I lmow, there isn't . 
page 14 ~ Q. W ell, I'm sure if ther e was, you or some 

Kroger father would produce it. 
ow, you say that you did not have but one confer ence 

with Mr. Motte heard and Mr . Johnson. I sn't it a fact that 
you had another confer ence with these gentlemen in Blacks
burg after F ebruary 22nd when Mrs. Young was put back to 
work 1 Doesn't that r efresh your memory a little bit 1 

A. I won't deny it because I have had so many confer ences 
with them over so many differ ent problems that I would have 
to dig out the r ecords to see. 

Q. Oh, you are like the other s ; you want to r emember some 
and don't r emember other s, but you don't deny to this Jury 
although you have so stated-

A. I have-
Q. -that you only had one confer ence about Mrs. Young

do you deny now that you had a conference about Mrs. Young 
with these two men sitting right back here-look at them, 
Mr. Mottesheard and Mr. Johnson, in Blacksburg, shortly 
after you had put Mrs. Young back as a dairy maid or what-

ever you call it- do you deny that, or ju t don't 
page 149 r remember iU 

A. I don't deny it, but I don't r emember it 
either . 

Q. All right now, as a matter of fact, you aid that you 
told them that you would put Mrs. Young back when the 
busine incr eased, yon have never put Mr s. Young back a. 
a cashier, have you 1 

A. No, sir. 
Q. You have that authority, don't you 1 
A. (No answer). 
Q. You are the boss over all the store managers-eighteen 

stores, you are Zone Manager 1 
A. In my judgment, it was be t for all concerned that 

Mrs. Young be put at this job. 
Q. I am asking you a simple question which you can answer 

yes or no, and then you can talk for a week. I asked you a 
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simple question, if you have ever put Mrs. Young back to, 
or r eins tated her to her old job as cashier ~ 

A. No, sir, we don't have a job as a cashier-

Mr. Goldsmith : (Interrupting) I want to tell him that he 
can talk as long as the Judge will let him. 

page 150 ~ The Court : ny information you want to add 1 
A. VI e hav a classification by Union contract 

of a female grocery clerk, and it pays the arne rate for any 
job that they do, except two jobs, the head cashier and the 
h ad dairy clerk in certain stores, and in my judgment and 
the turmoil that we had, it was better that Mrs. Young, and 
we wer e still checking on the store, that Mrs. Young be in 
the Dairy Department. We were checking on th front end 
operation. I might say we are still checking on th e front end 
operation. 

The Court : Any further cro s-examination ~ 
Mr. Goldsmith : Yes, sir, I just wanted to be ure he finished 

hi explanation. 

Q. Now, you do admit to this Jury and you just made the 
statement yourself tl1at it ra] sed turmo]l in that Company

A. No-I-
Q. You just used the word, turmoil. ow, that was your 

word, not mine, not your lawyer's. It was Ben Black's word. 
You aiel clue to all the turmoil ]n that store-now, r ead it 
back-

(Court Reporter reads witness's answer back). 

page 151 ~ Q. Now, that was the Christian burg store 
you wer e talking about, isn't that right. 

A. That's correct. 
Q. And everybody knew what caused the turmoil , didn't 

they~ 
A. I can 't say that. 

Mr. Muse: I can't hear you. 

A. I can't say as to what everybody-

Mr. Golclsmi th : 
Q. But it was your word, turmoil ~ 
A. Yes, sir, I said it. 
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Q. All right, and it centered around Mrs. Young. And 
constantly, from Dec mb r 15th, 1965, until February the 
15th, 1966, a period of over two months, whether you call 
it investio-ation, whether you call it you let her go home, or 
whether you call it discharged, the Union took the position 
that she was discharged and they were trying to get you to 
rein tate her, isn't that a fact ; regardless of what you call it 1 

A. ro, sir. The Union never said she was discharged. 
Q. I say reo-arclless of what you call it-

page 152 r The Cour t : Gentlemen, let's don't get into that 
-the Union investigation. 

Mr. Goldsmith : ·wen, I am asking him-you said this, that 
you told these men in early January, I believe you said th e 
first w ek in January, I'm not sure of the date, but I think 
you said early January-that you would r ecall her wJ1i ch 
means he had been let go, hadn't she, temporarily, accordino
to you ~ 

A. She had been laid off. 
Q. Yes, sir, or laid off. 
A. That's right. 
Q. Now, you used the word a minute ago, su pencl rrl, '" 

that what vou mean bv that ¥ 
A. I thi1l.k I mean the same
Q. Same thing1 
A. Y s, sir. 
Q. It wa either laid off or suspended-all right, that you 

would r ecall her back to work. I sn't it a fact that in vonr 
Christiansburg store, you took this lady right here in. the 
yellow-striped waist (indicating in Courtroom), you or the 
store manager or somebody, took her out of the Dairy De
partment, who had never worked as a cashier and put hr r 

on ther e with Conni e Strictler over here, to gi.ve 
page 153 r you two people in that store. You took a new 

hand and had to train her, and did not put tJ1is 
young lady in that job, instead of training somebody el:;:e, 
and then when you called her in, you put her in the Dai ry 
Department that you'd taken this one out oH 

A. That's substantially correct. 

Mr. Goldsmith: Thank you, sir. 

(witness stands aside) 
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A VERY PE DLETON , another witnes called on behalf 
of the Defendant, being first duly swo.rn, testified as follows : 

DIRECT EXAMINATION 

By Mr . Muse : 
Q. State your name~ 
A. A verv P endl ton. 
Q. \Vere. you the stor e manager at the time this happened 

that you have been li t ning to. 
A. I was the stor manager at the Christiansburg store. 
Q. ·where are you now located~ 

A. I am located at the Cro sroads Mall m 
page 154 ~ Roanoke. 

Q. I s that a promotion~ 
A. \Vell, I asked to go back to Roanoke. 
Q. Is that where your home is . 
A . rrhat is where I've lived ince the war. 
Q. You, of cour e, know Mrs. J ean Young, the Plaintiff. 
A. I do . 
Q. And did she operate under your supervision ? 
A. Yes, sh work l under my supervision. 
Q. Does your Company have a policy, a rule, a procedure 

applying to the r egistering of sale by the cashier on the 
cash register ~ 

A. Yes, they do. 
Q. vV11at is that policy? 

Mr. Goldsmith : Your Honor, I object to what the Company 
policy is. I think it is a que tion of what the procedure was 
in this particular store. 

Mr. Muse : I'm talking about this particular tore, where 
he was located. 

Th Court: Confine it to this store. 
Mr. Muse: That's all I'm interested in. 

A. The procedure in this store was that each sale be rung 
as a eperate transaction. The articles would be 

page 155 ~ rung up, the money collected, th tape and the 
stamps and the change be given the customer; 

then the drawer would be closed after the money being placecl 
in it, and the new transaction would take place. 

Q. Did the Plaintiff lmow of that rule 1 
A. I was not there when she came to work with the Com-
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pany, but at different occa sions, I talked to the cashier 
about money transactions and other transactions pertaining 
to the-

Q. Was the Plaintiff present at those conferences-some of 
them~ 

A. Well, I feel she was. I couldn't say definitely which. vV e 
had many concerning games and other confer ences at which 
time we hit upon the procedure behind the games, and sales, 
et cete?'a. 

Q. You know Mrs. Young's husband, Mr. James W . Young~ 

Mr. Goldsmith: Joseph \Vend ell. 
Mr. Muse : I've got James instead of Joseph. Thank you 

for correcting me. 

A. I knew him when I seen him ·with her. Other than that, 
I never had talked ·wi th him. 

page 156 ~ Q. Did you lmow him prior to thi happening~ 
A. Not other than maybe seeing him bring her 

to work. 
Q. But my question, did you lmow who he was~ 
A. W ell, I r ecognized ·who he was wh en he came in the store 

to talk to me. 
Q. Did he come in th e store to talk to you ~ 
A. He did. 
Q. Did you know who he was~ 
A. I think he told me who he was. I guess I r ecognizeil 

him too, having seen him with her. 
Q. What did he ask you ~ 
A. ·w ell, he asked me wllat bad happened, and I tried to 

explain that J ean Young was sent home f or further cbeck 
or whatever word you'd like to use ; that I was not in the 
conference with Mrs. Young; that I do not know what was 
said, but I was told by l\fr. Holtman she was sent home f nr 
further check. 

Q. Did you tell him then or any other time, that they, 
meaning Kroger, had proof that Jean had taken money ont 
of the till ~ 

A. I did not. 
page 157 ~ Q. You deny that you made such a statement ~ 

A. I did not make it. 
Mr. Muse : That's all. Take the witness . 
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CROSS EXAMINATION 

By Mr. Goldsmith: 
Q. Mr. P endleton, I believe you are also the Defendant in 

thi uit, and vitally interested in it, other than being- a 
Kroger employee, is that right ? 

A. Yes, sir. 
Q. Now, you do admit that you told Mr. Young that J ean 

had been sent home for further inve tigation-you admit 
that, is that correct 1 

A. 'rhat's correct. 
Q. And you are t lling this Jury that you didn't tell hi.m 

that he was being investigated for what ~ 
A. (No ans·wer). 
Q. \V"hat she was being investigated for-didn't you as a 

matter of fact, t ll that man that she had b n sent home 
for investigation for tealing ~ 

A. Jo, sir. 
Q. You deny that ~ 

A. I deny that. 
page 158 ~ Q. Ju t investigation 7 

A. That' right. · 
Q. Ann they- I want to ask you something el e. You have 

been sitting over there and heard Mr. Ben Black testify 
and he's your bos , is that right ~ 

A. That's rio-ht. 
Q. Two steps remov d from
A. I don't know about that. 
Q. I beo- yonr pardon, be's ju t once r emoved- it's Mr. 

Father over her e vvho i your once r emoved bos , but he said 
there was quite a bit of turmoil in this store after this, and 
it centered around J ean Young, is that correct? 

A. That I don't lmow. 
Q. You mean to it her e and tell this Jury that you were 

the store manager and you don't lmow what bappened in 
your o1vn store~ 

A. I lmow that the tore operated as usual after she was
Q. And uh, now, how many years had you been there before 

thi happened, which was December 15th, 1965, do you r e
m mber that? 

A. Oh, a year and-from April to December. 
page 159 ~ Q. And isn't it a fact that under the Kroger 

system of cashiers that three and four, and some-
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times as many as :five people operate cash regi ters-the same 
cash register? 

A. At times they would be relieved for break or lunch. 
Q. All right, sir, let me ask you the question ao-ain; a 

many sometimes as three, four, :five people operate the ca. h 
r egister, answer yes or no ? 

A. ro. 
Q. Witl1out a check between people who use it~ 
A. No. 
Q. You deny that? 
A. I do. 
Q. Do you know Edith Bow7JTian? 
A. I know Edith Bowman. 
Q. How lono- has she worked for Kroger ? 
A. I don't lmow the exact year -
Q. She has been ther e much longer than you in this store . 

A. Longer than I have in that store, tha t' 
page 160 r r ight, sir. 

Q. And Edith Bowman has always been honest 
and fair with you, hasn't she? 

A. Yes. 
Q. You heard her testify her e that as many as three, fo nr, 

:five people operate the same cash r egister? 
A. I don't r emember her saying that. 
Q. All right, sir and now, Mrs. Young had b en there for 

over a year ·with you a the boss, hadn't she? 
A. Yes. 
Q. And she was on the seniority list, wasn't she? 
A. She wa part-time, and I believe lea t seniority. 
Q. She was on the seniority li t to be called in, and for 

the whole time you were there, this woman worked from 
twenty to thirty hours a week, didn't she? 

A. No, sir. 
Q. Well, have you got her card h re-
A. There were time. she only worked fourteen and fiftern 

hours. 
Q. Now, he had worked regularly every week during this 

period? 
page 161 ~ A. She had worked some hours, yes. 

Q. And during this entire time, you har1 never 
filed a grievance, a reprimand or anything against Mr., . 
Young, had you? 

A. ot any specific case that I remember. 
Q. Now, you know ther e hasn't been any. She wa one of 
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your best and loyal employe s, and you sent her home, ac
cording to you for further investigation, is that right-Mr. 
Father Holtman sent her home, is that right ~ 

A. That's right. 
Q. All right now, you heard me question Mr. Black, and 

it is a fact that after Mrs. Young wa ent home, that they 
sent Mrs. Strictler over her e from Blacksburg, is that cor
rect ~ 

A. That's correct. 
Q. And you took Mrs. Edith BoWinan out of the Dairy, j s 

that right 1 
A. \Ve did. 
Q. Mrs. Bowman had never operated a cash register before 

in her life in the Kroger tore, and been mployed with them 
about ten years, is that right ~ 

A. I don't know, sir. 
page 162 r Q. Well, ·while you were there-you do know 

that she had neYer operated a cash r eO'ister , 
j n't that right. 

A. That's right. 
Q. And you had to even train her to operate it, to hit the 

riO'ht buttons and trunO's Wee that, didn't you. 
A. W e do train peopl for different jobs, ye , sir. 
Q. I'm asking you about Mrs. Bowman 1 
A. I trained her for a cashier. 
Q. And then you put Mrs. Young back in the Dairy De

partment, is that rio·ht 1 
A. I did. 
Q. And you wer pr ent when Mr. Motte heard came to 

the . tore, ·wer en't you 1 
A. At what time ~ 
Q. The next day1 
A. Yes, sir, the next day or so. I don't r em mber the 

exact date. 
Q. And you refused to talk to him, is that riO'ht~ 
A. I did not refuse. I told him why-

Q. I beg your pardon-you told him you didn't 
page 163 r know anything about it, didn't you~ 

confer ence. 
A. I told him that I did not take part in the 

Q. You told her hu band she was under investiO'ation
what did you tell Mr. Johnson 1 

A. I told him she was sent home for a further check. 
Q. Now, isn't it a fact that this woman, this young lady 
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sitting back of me, has been a faithful and loyal employee, 
faithful cashier, all the time you had been there, is that 
correct~ 

A. She had been a part-time cashier. 
Q. All right, but the entire time you had been there, she 

had been very faithful and loyal in her work, hadn't she. 
A. Aver age employee, yes, sir. 
Q. And she was no t given the job back until after the 

heat was put on by the Union and lawyer s, and I'll ask you 
if the average employee is given a promotion ~ 

A. Yes, they are. 
Q. I s it now a fact that you had never-you have already 

testified this here-never had a complaint against this young 
lady from the time you were in the store, anct y011 

page 164 ~ said to this Jury, no specific complaint, and is it 
a fact as cashier, she was never given her joh 

back as a cashier or position of tru t in handling money
is that riO"ht ~ 

A. ""\iVe have no cashier-we have no job that's termed as 
cashier. ""\iVe have only female clerks. 

Q. All right sir, I'm asking you-I'll put it a little differ
ently- he's never been put on the cash registed 

A. Jo, she hasn't been put on the cash r egister, not ·while 
I was ther e. 

Mr. Gold mith: All r ight, that's all. 

( witnes stands aside) 

* * 

page 172 ~ 

The Court : At this point in the trial of the case, and 0n 
the motion to strike the Plaintiff's evidence, I have to view 
the evidence in the light most favorable to the Plaintiff, 
and ther e is certainly a substantial conflict which, in my 
judgment, mi.-xes the question of law and fact, and the Conrt 
of Appeals has said that it then becomes a matter for the jur~T 
to determine, and for that reason I overrule the motion . 
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page 190 ~ 

The Court: I have already ruled that I am not going to 
give any punitive damage instruction because ther e is no 
malice in the case. Having ruled that there is no malice in 
the case I cannot give Instruction No. 5. 

The Court: Instruction refu ed on the grounrls 
page 192 ~ that there's no evidence to support malice either 

expressed or implied. 

page 197 ~ 

The Court : We settled that malice question and I ruled 
that there was no malice ther e, and actual malice 

page 198 ( will have to be changed to the abuse of privilege. 

A Copy-testee : 

Howard G. Turner, Clerk. 
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