


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 6995 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Fri­
day the 7th day of June, 1968. 

Nationwide Mutual Insurance Company, Plaintiff in error, 

against 

Fred E. Mar tin, Sr., Assignee of 
Symple Construction Corporation, Defendant in error. 

From the Circuit Court of the City of Virginia Beach 
Paul "\V. Ackiss, Judge 

Upon the petition of Nationwide Mutual Insurance Com­
pany a writ of error is awarded it to a judgment rendered by 
the Circuit Court of the City of Virginia Beach on the 2nd 
day of January, 1968, in a certain motion for judgment then 
therein depending, wherein Symple Construction Corporation 
was plaintiff and the petitioner was defendant; upon the 
petitioner, or some one for it, entering into bond with suffi­
cient security before the clerk of the said circuit court in the 
penalty of $300, with condition as the law directs. 
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RECORD 

* * * 
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* * * * * 

MOTION FOR JUDGMENT 

The under signed, plaintiff in the cap tion, her eby 
moves the court for a judgment against you, Nationwide Mu­
tual Insurance Company, defendant in the caption, and in 
favor of the under signed in the amount of $12,851.30, due the 
under signed, for this, to-wit : 

1. That on, to-wit, the 4th day of January, 1967, you, by 
and through your duly authorized agent, enter ed in to a 
contract of insurance with the under signed number ed 53 IM 
937 769, wher eby, for a certain premium to you in that be­
half, you did insure the under signed against loss by theft and 
other perils ther ein stated, in r espect to certain materials and 
supplies stored in the City of Virginia Beach, Virginia, which 
under signed expected to use in connection with a certain sub­
contract it was then and ther e engaged in with the City of 
Virginia Beach for the construction of a pipe line in said 
city. 

2. That between the hours of 4:00 P.M. on January 11, 
1967, and the following morning at 8 :00 A.M., parties un­
known to the undersigned, and without the knowledge or con­
sent of the under signed, unlawfully stole, removed and car­
ried away from the location where same were stored in said 
city, certain of the materials and supplies insured under the 
terms of the aforesaid policy, as follows: 

One Griffin W ellpoint pump SN 2018 of the value. $ 4,000.00 
1180 LF 6" vVellpoint header pipe of the value . 3,776.00 
265 Ea. vVellpoints @ 18.50 of the value. . . .. 4,902.50 
2 Ea. 3" x 25' Suction hose @ 86.40 of the value.. . 172.80 
Total .. . . ... HO ••••••••• •• •••••••••••• • • $12,851.30 

3. That you were duly notified of aid loss and wer e fur­
nished with Proof of Loss by letter dated March 3, 1967, 
listing the above mentioned materials. 

4. Notwithstanding your promise to pay under 
page 2 ~ the terms of your insurance contract, you have re­

fu sed to pay the sum demanded, wher efore, under-
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signed moves the court for judgment as aforesaid, in the 
amount of $12,851.30, plus interest from January 11, 1967, 
and costs of court. 

SYMPLE CONSTRUCTION CORPORATION, 

By Fred E . Martin 
Counsel 

Filed in the Clerk's Office the 12th day of May, 1967. 

page 4 ~ 

John V. Fentress, Clerk 
Billy W. Balian, D. C. 

GROUNDS OF DEFENSE 

Now comes the defendant by counsel and for its Grounds 
of Defense to the Motion for Judgn1ent herein states: 

1. It admits the issuance of a policy of insurance as alleged 
in Paragraph 1 of the plaintiff's Motion for Judgment herein 
but denies that the plaintiff is entitled to any sums or bene­
fits thereunder. 

2. The defendant denies the allegations of Paragraph 2 of 
the plaintiff's Motion for Judgment. 

3. Without waiving the foregoing the defendant states that 
even if the plaintiff is entitled to r ecover under said policy 
of insurance, which again is expressly denied, then in that 
event said recovery would be limited to items alleged to have 
been stolen in the official offense r eport of the police depart­
ment of the City of Virginia Beach dated January 16, 1967, 
and limited furth er by the signed statement of John C. Ellis, 
President, Symple Construction Corporation, dated January 
20, 1967. 

4. The defendant further alleges that the style of the suit 
her ein is improper and will at the proper time move 

page 5 ~ The Court to amend style of this suit in accordance 
with an agreement executed by the Symple Con­

struction Company on April 10, 1967, authorizing Fred E. 
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Martin, Attorney, to sue in the name of the Symple Construc­
tion Company for the use and benefit of Fred E. Martin, 
Attorney. 

5. The defendant denies each and every other material 
allegation contained in said Motion for Judgment and denies 
that it is indebted to the plaintiff in any sum. 

NATIONWIDE MUTUAL INSURANCE 
COMPANY 

By P almer S. Rutherford, Jr. 
Of Counsel 

Filed May 29, 1967. 

John V. F entress, Clerk 

By R. Garrett, D. C. 

page 7 ~ 

MOTION 

Now comes the defendant by counsel and moves this Court 
for the entry of an order r equiring plaintiff to amend the 
style of this action in accordance with a certain assignment 
dated April 10, 1967 ·whereby the r eal party in inter est in the 
above captioned matter is Fred E. Martin, attorney. A 
copy of said assignment is attached her eto. 

NATION\VIDE MUTUAL I NSURANCE CO. 

By PalmerS. Rutherford, Jr. 
Of Counsel 

Filed July 14, 1967. 

John V. Fentress, Clerk 

By R. H. West, D. C. 
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page 8 r 
* 

In the Circuit Court of the City of Virginja Beach on the 
20th day of July, 1967. 

* 

This day came the parties, by counsel, and the defendant, 
by counsel, moved the Court for a continuance due to the 
absence of a material witness, which motion the Court doth 
sustain, and said case is continued. 

page Sa r 

MOTION FOR ORDER CONFIRMING COMPROMISE 

Fred E. Martin, Assignee of Symple Construction Corpora­
tion in the captioned case, now moves the court to enter an 
Order confirming a compromise settlement entered into be­
tween Fred E. Martin, Assignee, and Palmer Rutherford 
Esquire, counsel of record for the defendant, based upon the 
following facts : 

1. That the captioned was heretofore set for trial and con­
tinued on motion of the defendant for lack of a material 
witness not duly subpoened, and was thereafter again set 
for trial on September 7, 1967; that during the latter part 
of August, negotiations between counsel for plaintiff assignee 
and defendant r elative to a compromise were carried on; that 
counsel for defendant asked plaintiff's assignee whether he 
would accept a settlement based upon the value of the items 
reported to the Virginia Beach Police, to-vyjt, $2600.00, and 
counsel for defendant said that he would rr~commend settle­
ment on this basis, to which plaintiff's assignee agreed; that 
thereafter, on the 5th day of Sept., 1967, counsel for defend­
ant informed plaintiff's assignee that defendant had author­
ized him to make a firm offer of settlement in the amount of 
$2,000.00 in compromise settlement of the case, and plaintiff's 
assignee was to give defendant a hold-harmless agreement in 
r espect to two notices of lien from judgment creditors of 
plaintiff, Symple Construction Corporation, and plaintiff's 
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assignee agreed to accept said $2,000.00 offer in full com­
promise and settlement of the case and execute said hold 
harmless agr eement; that notice of said Assignment, dated 
April 10, 1967, together with the original thereof was duly 
served on the defendant's Agent, and counsel for the defend­
ant, by Motion filed in this case on the 13th day of July, 
1967, advised plaintiff's assignee by copy of said motion, that 
defendant would move the court to r equire pl aintiff to amend 

the pleadings in this case to show that Fred E. 
page 8b ~ Martin, Assignee was the r eal party in interest 

in this case ; that after said offer and acceptance 
ther eof by plaintiff's assignee on the 5th day of September, 
1967, defendant notified the Clerk of this court to r emove the 
case from the trial docket as same was in process of settle­
ment; that defendant now r efuses to make settlement in ac­
cordance with its aforesaid compromise and settlement, which 
should now be confirmed by order of this court. 

Fred E. Martin 

• • • • • 

page 9 r 
• • • • • 

RIXEY AND RIXEY 

Attorneys and Counselors at Law 
1000 Maritime Tower 

Norfolk, Virginia 

Clerk of the 

Phone Madison 2-6655 
P. 0. Box 3183 

November 22, 1967 

Circuit Court of the 
City of Virginia Beach 
Virginia Beach, Virginia 

Re : Symple Construction Corp. 
v. Nationwide Mutual Insurance Co. 
Law Docket No. 9981 

Dear Sir: 
Please subpoena the following to appear on behalf of the 

defendant in your Court on December 5, 1967 at 10:00 A.M. : 
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Saverio Carollo 
4504 Constitution Court 
Virginia Beach, Virginia 

Bill Bridges 
4413 Minneola Drive 
A pt . 101 
Virginia Beach, Virginia 

James English 
Bayside Professional Bldg. 
Virginia Beach, Virginia 

Vernon E. Curran 
4705 Barger Street 
Chesapeake, Virginia 

Officer C. W. Forbes 
Virginia Beach Police Dept. 
Virginia Beach, Virginia 

G. C. Wakefield 
Nationwide Insurance Co. 
1721 Cromwell Drive 
Norfolk, Virginia 

Raymond James Richardson 
4848 Witch Duck Road 
Virginia Beach, Virginia 

I enclose three checks payable to the r espective serving 
officers. I further attach a note addressed to Officer Forbes 
and would appreciate your attaching it to his subpoena. 

I ssued November 24, 1967. 

KM 

page 10 ~ 

PSRJr :1h 
Encls. 

page 11 ~ 

• • • 

Very truly yours, 

RIXEY AND RIXEY 
By PalmerS. Rutherford, Jr. 

• • 

RIXEY AND RIXEY 

Attorneys and Counselors at Law 
1000 Maritime Tower 

Norfolk, Virginia 
Phone Madison 2-6655 

P . 0. Box 3183 
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November 22, 1967 

Clerk of the 
Circuit Court of the 
City of Virginia Beach 
Virginia Beach, Virginia 

Re : Symple Construction Corp. 
v. Nationwide Mutual Insurance Co. 
Law Docket No. 9981 

Dear Sir : 
The defendant her eby r equests a jury for the trial of the 

above captioned matter on December 5, 1967. 

PSRJr:1h 

page 12 r 

Very truly yours, 

RIXEY AND RIXEY 
By Palmer S. Rutherford, Jr. 

* * * * * 

FRED E . MARTIN & SON 

Attorneys and Counsellors at Law 
909 Royster Building 

Norfolk, Virginia 
Phone 622-2383 

Nov. 24, 1967 

Palmer Rutherford Esquire, 
Maritime Tower, 
Norfolk, Va. 23510 

Dear Mr. Rutherford : RE : Martin Assignee of Symple 
Constr. Corp. v. Nationwide, Law 9981 

In the sworn statement given you by R. J . Richardson, he 
refers to a Griffin Wellpoint Pump, painted red, brought to 
him by John C. Ellis, Jr. about the middle of December, 1966, 
which he still had in his possession, according to his state­
ment, on Sept. 6, 1967. 
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If you intend to call Mr. Richardson as a witness of the 
trial of this matter on Dec. 6, 1967, and question him regard­
ing this Griffin V\T ell point pump, then as a prerequisite there­
to, I shall ask the court to r equire the production of this 
pump at the trial, or prior to the trial at a time and place 
where it can be examined by me. 

I further vvish to advise you, that you should have associate 
counsel with you at the trial on December 6th, as circum­
stances may arise where it may be necessary to call you as 
an adverse witness. 

Please advise me on Monday, the 27th, r egarding the 
above, in order that I may have ample time to ask the court 
to r equire the production of this wellpoint pump, unless you 
can arrange it. 

Very truly yours, 

Fred E. Martin 

FEM/ m 
cj c to Judge Ackiss 

page 13 ~ 

Clerk's Office, 

* * * 

FRED E. MARTIN & SON 

Attorneys and Counsellors at Law 
909 Royster Building 

Norfolk, Virginia 23510 
Phone 622-2383 

Nov. 28, 1967 

Circuit Court of Virginia Beach Law Docket 9981 

RE: Symple Construction Corporation v. Nationwide Insur­
ance Co. 

Please issue the following subpoena for witness to appear 
for the plaintiff on the 5th day of December, 1967: 

J erry T. Womack, 8217 Fernwood Drive, Norfolk, Va. 

Please mail to Norfolk City Sergeant. Check for his fee 
enclosed. 

Fred E. Martin 

Issued November 29, 1967. 
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page 15 ~ K JO"'iV ALL MEN BY THESE PRESENTS, 
That the undersigned, for value r eceived, does 

hereby assign unto Fred E. Martin, Attorney, all of its right, 
title and inter est in and to the proceeds of a claim against 
Nationwide Insurance Company under policy No. 53 IM 937 
769, for a loss which occurred under the terms of said policy 
on or about the 11th day of January, 1967, when certain 
materials covered under said policy were stolen or r emoved 
without the knowledge and consent of the un<1ersigned from 
the premises where same were stored in the City of Virginia 
Beach, Virginia; claim having been made for said loss in the 
amount of $12,000.00 or more ; and undersigned does hereby 
further authorize and direct said Nationwide Insurance Com­
pany to pay to Fred E . Martin, Attorney, the proceeds from 
the settlement of said claim; and in the event payment is r e­
fused to institute suit in the name of the under signed for the 
use and benefit of aid Fred E . Martin, Attorney. 

Witness the following signatur e and seal this lOth day of 
April, 1967. 

SYMPLE CO STRUCTION CORPORATION, 

By John C. Ellis, Jr. 
President 

Atteste : 

Jacqueline P. Ellis 
Secretary 

Filed December 15, 1967. 

page 16 ~ 

ORDER 

P.M. A. 

This cause came on for hearing on Dec mber 5, 1967 on 
motion of Fred E. Martin, Sr. of counsel for Symple Con­
struction Corporation and assignee of the claim herein and 
was argued by Mr. Martin and counsel for Nationwide Mutual 
Insurance Company ; 
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And it appearing to the Court that a compromise settle­
ment was enter ed into in the amount of Two Thousand Dol­
lars ($2,000.00) between Fred E. Martin as assignee of 
Symple Construction Corporation and counsel for Nation­
wide Insurance Company on September 5, 1967; 

And it further appearing that on September 6, 1967, Ray­
mond James Richardson gave a statement under oath before 
a court r eporter which statement, if true, presented a jury 
question as to whether the Symple Construction Corpora­
tion had sustained the loss alleged in the Motion for Judg­
ment herein or whether the said Symple Construction Cor­
poration through John C. E llis, Jr., its president, had hidden 
away the property alleged to have been stol~n in the Motion 
for Judgment her ein; 

And it further appearing to the Court that the said, Ray­
mond James Richardson, had been intervie,;\led hy r epresenta­
tives of the Nationwide Insurance Company prior to the 

settlement r eferred to above and that said Rich­
page 17 r ardson had denied any knowledge of facts sur­

rounding the circumstances which form the basis 
for the Motion for Judgment herein; 

And it further appearing that the Nationwide Insurance 
Company refused to conswmate the settlement on the grounds 
that the statement of Richardson of September 6 indicated 
fraud and r elieved Nationwide Insurance Company from its 
agreement made prior to knowledge of said fraud; 

And it furth er appearing to the Court aft0r argument that 
said settlement should be confirmed, wher efore it is AD­
JUDGED, ORDERED, and DECREED that said settlement 
is and the same is hereby confirmed on the grounds that Fred 
E. Martin, Sr., assignee of the claim of the Symple Construc­
tion Corporation under policy number 53 IM 937769 issued 
to the Symple Construction Corporation by the Nationwide 
Insurance Company on January 4, 1967 did take his assigned 
claim free and clear of fraud, if any, of the Symple Construc­
tion Corporation through John C. Ellis, Jr., its president; 

And the Court further finds that the Nationwide Insurance 
Company did not know of the evidence contained in the 
statement of Raymond James Rjchardson given on September 
6, 1967 before a court r eporter; prior to the said settlement; 

And the Court further finds that it was the duty of the Na­
tionwide Insurance Company to use due diligence to investi­
gate fully as to possible fraud and all other circumstances 
before entering into a compromise settlement and that such 
due diligence was not used ; 

Allld the Court further finds that Nationwide Insurance 
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Company is estopped from now asserting that the compro­
mise is not binding and the Nationwide Insurance Company 
is order ed to pay to Fred E . Martin, Sr., assignee of Symple 

Construction Corporation the sum of Two Thou­
page 18 r sand Dollars ($2,000.00) provided however that 

said Fred E. Martin, Sr. give to the Nationwide 
Insurance Company a hold harmless agr eement which will 
protect it against any and all lien holder s or creditors of the 
Symple Construction Corporation of which the Nationwide 
Insurance Company may or may not have actual or construc­
tive notice as the date hereof. 

To all of which action of the Court, the defendant by coun­
sel duly objects and excepts. 

\iVE ASK FOR TI-IIS : 

Of Counsel, plaintiff 

SE EN AND OBJECTED TO: 

Palmer S. Rutherford, Jr. 
Of Counsel, defendant 

Refused as offer ed December 15, 1967. 

P.W. A. 

page 19 r 
• • • • 

OPINION 

This case came on for hearing on December 5th, 1967, on 
motion of Fred E. Martin, Assignee of Symple Construction 
Corporation, for an Order confirming a compromise settle­
ment agreement between said assignee and counsel for re­
spondent in the sum of two thousand ($2,000.00) dollars, en­
ter ed into on September 5th, 1967, and on further motion 
of r espondent to set aside the compromise agreement by re­
spondent since the 5th day of September, 1967, tending to 
show fraud on the part of John C. Ellis, Jr., President of 
Symple Construction Corporation. 

The r ecord in this cause shows that the alleged loss oc­
curred on January 11th, 1967. Suit was instituterl May 12th , 
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1967, and the case was set for trial on July 20th, 1967, and was 
continued on motion of respondent because of the absence 
of a material witness, and was ther eafter r e-set for trial on 
September 7th, 1967, and the compromise settlement was 

agreed upon on September 5th, 1967. 
page 20 r The r espondent says it is entitled to have the 

compromise settlement agreement set aside and 
the issue of f raud heard by a jury. In support of this they 
offer the sworn ex parte deposition of one Raymond James 
Richardson, wher eas, this same vvitness had previously ad­
vised respondent that he knew nothing about the alleged 
theft of the property sued for. 

The r espondent had from January 11th, 1967, the date of 
the alleged loss by theft, until September 5th, 1967, to make 
any investigation it felt necessary to defend its inter est in 
this suit. 

They are now saying that the court should accept the sec­
ond statement of Richardson, which it is alleged is contrary 
to his previous statement, as the basis for setting aside a 
solemn compromise enter ed into hy coun sel of r ecord for 
both parties. 

The court find s that r espondent did not exercise du e dili- ' ~ 1, 
gence to ascertain the facts it now relies upon. The r espond-
ent's motion is analagous to a motion for a new trial on 
after-discover ed evidence. The recent case of Fulcher v. Whit-
low, 208 Va. 34, decided June 12, 1967, appears to cover the 
situation in the case at bar. Ther e, after a trial and a verdict 
for the defendant, plaintiff moved for a new trial on the 
ground of after-discover ed evidence. The trial court granted 
a nei·V trial , which r esulted in a verdict and judgment for 
plaintiff. In rever sing this judgment, Justice Carrico speak-
ing for the court, after stating the general principles govern-
ing the granting of motions for new trials on the ground 

of after -discover ed evidence, stated at page 38, as 
page 21 r follows : 

"vVe focus our attention upon the application 
of the second of the quoted rules, that is, that a party who 
seeks a new trial on the ground of after-discovered evidence 
must show that he used r easonable diligence to secure such 
evidence before the earlier trial. It is not sufficient merely to 
say that the evidence could not have been di scover ed by ·· the 
use of due diligence. The applicant for a new trial must set 
forth in affidavits facts showing what his efforts were to 
obtain the evidence and explaining why he was prevented 
from securing it. 13 Mich. Jur., New Trials, ~ 27, pp. 649-
650; 39 Am. Jur., New Trial, ~ 163, p. 170." 
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The only r eason given by r espondent in the instant case is 
that Richardson in his first statement said he knew nothing 
of the matter, wher eas, in his second statement he claimed to 
know more. The respondent has not shown what its efforts 
were to obtain the evidence it now offers, in the form of an 
ex parte deposition taken without notice to the plaintiff, prior 
to September 5, when it negotiated the compromise settlement 
agreement, nor has it explained why it was prevented from 
securing it. 

The court is not impressed with the two contradictory state-

~ 
ments offered on behalf of the witness Richardson as the 

{ basis for setting aside the compromise settlement and re­
opening this case. 

The motion of plaintiff 1s sustained and the Court will 
enter such an order . 

Paul ·v.,r. Ackiss, Judge 
January 2, 1968 

page 22 ~ 

ORDER CONFIRMING COMPROMISE AGREEMENT 

This day came the plaintiff assignee, by counsel, and the 
defendant by counsel, and the plaintiff assignee moved the 
court to enter an order confirming the compromise settlement 
agreed by counsel for both parties, and the defendant moved 
the court to set aside the compromise agreement. 

And it appearing to the court that a compromise settle­
ment was enter ed into in the amount of $2,000.00 between 
Fred E. Martin as assignee of Symple Construction Cor­
poration and counsel for Nationwide Insurance Company on 
September 5, 1967; that on September 6, 1967, Raymond 
James Richardson gave a statement ex pade under oath 
before a court r eporter to the effect that John C. Ellis, Jr., 
President of Symple Construction Corporation had hidden 
away some of the property alleged in the Motion for Judg­
ment to have been stolen; that Raymond James Richardson 
had been interviewed by repr esentatives of the defendant 
prior to the settlement of September 5, 1967, and had denied 
any knowledge of facts concerning theft of property which is 
the basis for the Motion for Judgment; that defendant re­
fused to consummate the settlement on the ground that the 
statement of Richardson indicated fraud, and thereby re­
lieved defendant of its compromise agreement made prior 
to obtaining said statement from Richardson; that neither 



Nationwide Mutual Ins. Co. v. Fred E . Martin, etc. 15 

Fred E. Martin, Assignee of Symple Construction Corpora­
tion, nor Nationwide Insurance Company was aware of the 
statement of Raymond James Richardson, given on Septem­
ber 6, 1967, before entering into the compromise settlement 
agreement of September 5, 1967; 

Upon consideration whereof, after argument of counsel, it 
appearing to the court that defendant failed to exercise due 

diligence to ascertain the facts contained in the 
page 23 r statement of said Richardson prior to making the 

compromise settlement of September 5, 1967, the 
motion of the defendant is denied and the motion of the plain­
tiff assignee is granted, and 

It is ORDERED that defendant pay to Fred E. Martin, 
Assignee the sum of $2,000.00, with interest thereon from 
September 5, 1967, and his taxable costs; provided, however, 
that said Fred E . Martin give defendant a hold-harmless 
agreement to protect it from the claims of lien holders of 
Symple Construction Corporation of which it has actual no­
tice; to all of which action by the court, the defendant by 
counsel duly objects and excepts. 

Enter January 2, 1968. 
P . vV. A., Judge 

Seen: 
Fred E . Martin, p.q. 

Seen and objected to: 
Palmer S. Rutherford, Jr., p. d. 

page 24 r 

• • * 

ASSIGNMENTS OF ERROR 

Pursuant to the above mentioned rule, the defendant, 
~ationwide Mutual Insurance Company, assigns the follow­
mg error : 

1. The Trial Court erred in sustaining the Motion of Fred 
E. Martin, Assignee of Symple Construction Corporation and 
confirming a compromise settlement agreement between said 
assignee and counsel for the defendant. 

2. The Trial Court erred in r efusing to allow defendant 
to present evidence in support of its allegation of fraud in 
connection with the claim underlying the compromise settle-
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ment agreement, even thou o-h wi tnesses were present in the 
courtroom and r eady to testify. 

page 25 r 3. The Trial Court erred in ruling on the Mo-
tion of the plaintiff to confirm the compromise 

settlement agreement solely from the argument of counsel 
without allowing testimony proffer ed by defendant to be 
presented. 

4. The Trial Court erred in ruling that the defendant 
failed to use due diligence in investigating the underlying 
claim, and further erred in r efusing to allow defendant to put 
on any evidence in r egard to the diligence used in investigat­
ing the claim. 

5. The Trial Court erred in ruling that the defendant 
did not show what its efforts were to obtain evidence of 
fraud when the Court refused to allow defendant to put on 
such evidence. 

6. The Trial Court erred in ruling that the contradictory 
statements of witn ss Richardson were not a basis for setting 
aside the compromise settlement, and further erred in r e­
fu ing to allow ·witness Richardson to tes t]fy although he 
was present in the courtroom for that purpose. 

NATIO r\VIDE MUTUAL INSURANCE 
COMPA ry 

By PalmerS. Rutherford, Jr. 
Of Counsel 

Filed F ebruary 19, 196 . 

page 27 r 

* 

John V. Fentre s, Clerk 
By R. H . ·w est, D. C. 

STATEMENT OF PROCEEDINGS IN THE 
CHAMBERS OF THE HONORABLE 

PAUL W. ACKISS, JUDGE 
ON DECEMBER 5, 1967 

The above captioned matter came on for hearing on Decem-
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ber 5, 1967 upon the motion of Fred E. Martin, assignee of 
Symple Construction Corporation for an order confirming 
a compromise settlement between said assignee and coun>;el 
for defendant. A jury trial had been requested by letter 
from counsel of defendant dated November 22, 1967 in accord­
ance with the local procedures of the Circuit Court of the City 
of Virginia Beach. 

On the date of trial, counsel for defendant asked the Court 
for a pre-trial conference to narrow the issues to be tried. 

In chambers before Judge Ackiss were Fred E . Martin, 
assignee of Symple Construction Corporation appearing pro 
se and Palmer S. Rutherford , Jr., counsel of record fo r Na­
tionwide Mutual Insurance Company. 

Counsel advised the Court that it was stipulated that the 
settlement of the underlying cause of action had been con­
summated by telephone on September 5, 1967 for the sum of 
Two Thousand Dollars ($2,000.00) and that said settlement 
took place prior to any knowledge on the part of the parties 
or their counsel that Raymond James Richardson would on 
the following day, September 6, 1967, offer a statement in 

connection -with the underlying claim. 
page 28 ~ The Court was advised that witnesses were 

available and present in the courtroom to testify 
in support of the defendant's claim of fraud . In par6cnlar, 
Raymond James Richardson was available to testify in ac­
cordance with th e statement which he gave under oath on 
September 6, 1967. 

The Court indicated that it would enter judgment for Fred 
E. Martin and thereafter took the Bench and made a state­
ment at the r equest of counsel for the defendant which is 
offer ed as r ecord in this case. The statement was made in 
order to apprise the many witnesses in the courtroom and the 
jury veniremen which were present as to why the case would 
not be tried that morning. 

The foreo-oing narrative statement reflects to the best of 
our r ecollection the events which transpired in the chambers 
of The Honorable Paul vV. Ackiss, Judge on the morning of 
December 5, 1967. 

Enter May 23, 1968. 

Filed March 1, 1968. 
P . W. A. 

John V. Fentres , Clerk 
By R. Garrett, D. C. 
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page 2 ~ 

Stenographic transcript of proceedings had upon the trial 
of the above-entitled cause in said court on December 5, 
1967, before the Honorable Paul W. Ackiss, judge of said 
court. 

APPEARA CES : Mr. Fred E. Martin for the plaintiff 
Mes r . Rixey and Rixey ( 1r. Palmer S. 
Rutherford, Jr.) for the defendant 

page 3 ~ (The court and counsel for both sides retired 
to chambers, at which time a motion was heard and 

ruled upon and after which the court and counsel returned to 
the courtroom, where the following occurred:) 

The Court: The Court has held that the compromise settle­
ment heretofore entered into between the parties is a bona 
fide settlement, and that there was a duty upon the Nation­
wide Insurance Company to ascertain under all the circum­
stances whether or not there was any fraud involved in this 
case. They had this man; they had his statement; and settle-

! ment was made after the st~tel?e~t. T~efore, the Court 
1 concludes that the settlement 1s bmchng. --

nd all of the witne ses can be excused. 
Mr. Rutherford: Note the excep tion of the clefenclant to 

the ruling of the Court. 
The Court : And note your exception. 
Mr. Rutherford: For the grounds stated in chambers. 

page 4 ~ JUDGE'S CERTIFICATF. 

I, Paul W. Ackiss, judge of the Circuit Court of the City 
of Virginia Beach, State of Virginia, who presided over the 
trial of the case of the Syrnple Constntction Corporation v. 
Nationwide Insurance Company, on December 5, 1967, do 
hereby certify that the foregoing is a true and correct tran­
script of the trial of said cause, including all the evidence ad­
duced, all the exhibits offered in evidence, as well as all of the 
objections to the evjdence or any part ther eof offered, ad­
nutted, r ejected, or tricken out, together with all motions and 
objections of the parties. all rulings of the court thereon, and 
all exceptions of the parties ther eto, together with all other 
incidents of the trial of said cause. 
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I further certify that this certificate has been tendered to 
and signed by me within the time prescribed by section 8-330 
of the Code of Virginia for tendering and signing bills of 
exception and certificates of r ecord, and that reasonable no­
tice in writing has been given to the attorneys for the 

of the time and place at which 
said certificate has been tendered. 

This r ecord was tendered to me on the day of 
page 5 ~ 1967. 

Given under my hand this l st day of March, 
1967. 

Paul W . Ackiss, Judge 

page 6 r CLERK'S CERTIFICATE 

I, John V. F entress, clerk of the Circuit Court of the City 
of Virginia Beach, State of Virginia, do her eby certify that 
the foregoing is a true and correct copy of all of the testi­
mony, exhibits, and other incidents of the trial of the case of 
the Symple Constru-ction Corporation, plaintiff, v. Nation­
wide Mutnal Insurance Company, on December 5, 1967, to­
gether with the original exhibits ther ein r eferred to, if any, 
duly initialed and authenticated by the judge who presided 
over the trial of said cause, and that the same were lodged 
and filed with me as clerk of said court on the 1st day of 
March, 1967. 

Richard R. Garrett, Deputy Clerk 

A Copy Teste : 

Howard G. Turner, Clerk 



INDEX TO RECORD 

Page 

Writ of Error Awarded.. ................. ... ..................... 1 
Record ........... ... .... ...... ... . . ... H...... .. .. . 2 
Motion for Judgment. . ........... .... ............ ................... ..................... 2 
Grounds of Defense .. . H... . ... ........................ ....... ...... .. . 3 
Motion of Nationwide Mutual Ins. Co ......... . H . . .. • •• . . ............ . ..... . 4 
Order for Continuance- July 20, 1968............. ................ ......... 5 
Motion for Order Confirming Compromise . 5 
Request by defendant for subpoena of witnesses 

dated Nov. 22, 1967.. ......... . ........ H. .. ....... .. . .......... ... ....... ...... 6 
Request for jury trial-dated Nov. 22, 1967..... .. ..... .. .............. .. ... 7 
Letter from Fred E. Martin, Esq. to Palmer 

Rutherford, Esq.-dated November 24, 1967... .... ....... ...... .... ... . 8 
Request by plaintiff for subpoena of witness 

dated November 28, 1967.. ................. ··H·····. ...... .. ......................... 9 
Assignment of Claim-April 10, 1967...... ............. . .. . .. H ••• •• ••••• 10 
Proposed Order-Refused-December 15, 1967. H . . .. .. . . .. . .. .. . . . . . 10 
Opinion, Memorandum- dated January 2, 1968 .......... ..... ... .. .... ... . 12 
Judgment-January 2, 1968 . . . . .H • 14 
Assignments of Error H. ....... .. ... . ............ ... ............. .... ....... ........ .... 15 
Statement of Proceedings in the Chambers of the 

Honorable Paul W. Ackiss, Judge, on December 5, 
~~ ································ ·· ··················· ................ .. ............ ....... w 

Proceedings .... .................. . ..... ... ................... .. .. 18 
Certificates . .. . . . ..... .. . ... ... . ......... .. ... ..... .. .... . ...... .. ...... 18 


	Scanned Document(1)
	Scanned Document(2)

