


IN THE 

preme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 6985 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Tues
day the 4th day of June, 1968. 

COMMONWEALTH OF VIRGINIA, ex r el. State Tax 
Commissioner, Commissioner of the Division of 
Motor Vehicles, State Corporation Commission 
and the Attorney General of Virginia, 

Plaintiff in error, 

against 

SHELL OIL COMPANY, 
Defendant in error. 

From the Circuit Court of the City of Richmond 
John Wingo Knowles, Judge 

Upon the petition of Commonwealth of Virginia, ex r el. 
State Tax Commissioner, Commissioner of the Division of 
Motor Vehicles, State Corporation Commission and the At
torney General of Virginia, a writ of error and supersedeas 
is awarded her to a judgment rendered by the Circuit 
Court of the City of Richmond on the 30th day of November, 
1967, in a certain proceeding then therein depending, entitled, 
In re : Relief from Erroneous Assessment of and Collection 
from Shell Oil Company (Case No. A-1803); no bond being 
r equired. 
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Record No. 6985 

page 1 ~ 

• • • • • 

PETITION FOR RELIEF FROM ERRONEOUS 
TAX ASSESSMENT AND COLLECTION 

To the Honorable Judges of the Circttit Court of the City 
of R iclunond : 

The petition of Shell Oil Company respectfully represents: 
1. That jurisdiction of this action is derived from Sec-

tions 58-1130 and 58-1131 of the Code of Virginia. 
2. That petitioner is a Corporation, organized and existing 

under the laws of the State of Delaware ·wi th the right to 
do business under the General Corporate laws of the Com
monwealth of Virginia and that 904 East Main Street, Rich
mond 19, Virginia cj o Robert H. Hanson, registered service 
agent, is the principal office at which claims against the 
petitioner may be audited, settled and paid. 

3. That petitioner produces, refines, manufactures and 
compounds motor fu el and aviation fuel for marketing in the 
Commonwealth of Virginia and that at all times material 
herein marketed jet turbine aviation fuel, known as Shell 
640 K erosene, in the Commonwealth as a li censed "dealer" 
under Sections f18-693 throlwh 58-710 of the Code of Virginia. 

4. That during the period from January 1, 1956, through 
March 30, 1960, petitioner sold and delivered to Capital Air
lines, Inc., at Norfolk and Richmond, Virginia, for use in Vis

count Turbine Propeller Aircraft 2,949,716 gallons 
page 2 ~ of Shell 640 K erosene as detailed in Exhibit A 

attached hereto and made a part hereof. 
5. That the aforementioned 2,949,716 gallons of Shell 640 

K erosene sold and delivered to Capital Airlines, Inc., at Nor
folk and Richmond, Virginia, during the period January 1, 
1956 through March 30, 1960, when subject to distillation in 
accordance with the standard method of test for distillation 
of gasoline, naphtha, kerosene and similar petroleum products 
(ASTM Desigantion D-86) showed: 

IBP, 345 degrees Fahrenheit. 
10% E vaporated (Recovered) between 350-400 degrees 

Fahrenheit. 
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20% Evaporated (Recovered) at a maximum of 392 degrees 
Fahrenheit. 

50% Evaporated (Recovered) at a maximum of 450 degrees 
Fahrenheit. 

90% Evaporated (Recover ed) at a maximum of 500 degr ees 
Fahrenheit. 

95% Evaporated (Recover ed) at a minimum of 465 degrees 
Fahrenheit. 

EP, maximum 525 degrees Fahrenheit. 

6. That Section 58-711 of the Code of Virginia, prior to the 
amendment ther eof effective July 1, 1960, levied " * * * a tax 
of six cents per gallon on all motor fuel which is sold and de
liver ed or used in this State* * * ."; that Section 58-687 (2) 
of the Code of Virginia defines "Motor Fuel" as : 

"All products commonly or commercially known or sold as 
gasoline, including casing-head and absorption or natural 
gasoline, regardless of their classifications or uses; and 

"Any liquid prepared, advertised, off ered for sale or sold 
for use as or commonly and commercially used as fuel in inter 
nal combusion engines, which, when subject to distillation in 
accordance with the standard method of test for distillation 
of gasoline, naphtha, kerosene and similar petroleum products 
(ASTM Designation D-86) show not less than 10% distilled 
(recover ed) below 347 degr ees F. (175 degr ees C.) and not 
less than 95 % distilled (recover ed) below 464 degr ees F . (240 
degr ees C.); provided, that the term 'motor fu el ' shall not 
include 

"(a) Industrial solvents or naphthas which distill by 
ASTM method D-86 not more than 9% at 176 degr ees F. (80 
degrees C.) and which have a distillation range of 15'0 de

grees F. or less, or 
page 3 r " (b) Liquified gases whi ch would not exist as a 

liquid at a temperature of 60 degr ees F . and a pres
sure of 14.7 pounds per square inch absolute."; 

that the aforementioned 2,949,716 gallons of Shell 640 K ero
sene sold and deliver ed by petitioner to Capital Airlines, Inc., 
at Norfolk and Richmond, Virginia, during the period from 
January 1, 1956, through March 30, 1960, did not come within 
the foregoing Section 58-687 (2) statutory de:finition of 
"Motor Fuel" and were ther efore not subject to the tax im
posed by the above-quoted Section 58-711 of the Code. 

7. That notwithstanding the fact that Shell 640 Kerosene 
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did not constitute "Motor Fuel" within the statutory meaning 
of Section 58-687 (2) of the Code of Virginia, petitioner was 
erroneously assessed under Section 58-711 and timely paid 
a "Motor Fuel" tax to the Division of Motor Vehicles for 
the Commonwealth of Virginia at the rate of six cents per 
gallon on the aforementioned 2,949,716 gallons of Shell 640 
K erosene sold and delivered to Capital Airlines, Inc.; that 
pursuant to Section 58-715 of the Code of Virginia ( effec
tive prior to the March 30, 1960 amendment) Capital Air
lines, Inc. r eceived from the Commonwealth a r efund of the 
full "Motor Fuel" tax paid on 1,907,317 gallons of the afore
mentioned Shell 640 K erosene which were consumed in its 
aircraft in flights outside the boundaries of the Common
wealth (details in Exhibit A) ; and that pursuant to Sec
tion 58-715 of the Code of Virginia (effective prior to the 
March 30, 1960 amendment) Capital Airlines, Inc. r eceived 
from the Commonwealth a r efund of two cents per gallon of 
the motor fuel tax paid on the r emaining 1,042,399 gallons 
of the aforementioned Shell 640 Kerosene which were con
sumed in its aircraft in flights over and within the boundaries 
of the Commonwealth (details in Exhibit A) . 

8. That petitioner, on behalf of Capital Airlines, Inc.,' and 
pursuant to Sections 58-1118 and 58-1119 of the Code of Vir

ginia, made timely application to the Department 
page 4 ~ of Taxation for a correction of the erroneous as-

sessment and for a r efund of the four cents per 
gallon tax erroneously collected and still retained by the Com
monwealth on 1,042,399 gallons of the aforementioned Shell 
640 K erosene sold and delivered to Capital Airlines, Inc. at 
Norfolk and Richmond, Virginia during the period from 
January 1956 through March 1960 (details in Exhibit A) ; 
that said application was made to the Department of Taxa
tion on December 23, 1959, with respect to gallonage sold and 
delivered during the period from January 1, 1956 through 
December 31, 1958, and was made on June 1, 1960 with r e
spect to gallonage sold and delivered during the period from 
January 1, 1959, through March 30, 1960; and that the De
partment of Taxation has failed to take any action on peti
tioner's application. 

9. That the erroneous tax assessment and collection for 
which relief is r equested was not caused by the willful failure 
or refusal of petitioner to furnish the tax-assessing author
ity with the necessary information as required by law. 

I On June I, 1961 Capital Airlines, Inc. Was merged into United Air Lines 
Inc. at which time all property, rights, privileges, powers, franchises and things u; 
Action, and all and every other interest belonging to Capital vested in United. 
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WHEREFORE, petitioner prays that the Court, pursuant 
to Section 58-1134 of the Code of Virginia, correct the erro
neous assessment and enter an order directing the proper 
officials of the Commonwealth of Virginia to r efund to peti
tioner the "Motor Fuel" tax erroneously collected and re
tained on 1,042,399 gallons of Shell 640 Kerosene at the rate 
of four cents per gallon in the total amount of $41,695.96, and 
for such other further and general relief as to the Court may 
seem just and proper. 

Filed in the Clerk's Office the 31st day of August, 1961, 
Teste: #A-1803 Luther Libby, Jr., Clerk By J essie M. Had
don, D. C. 

page 9 ~ 

DEMURRER 

Now come Frederick T. Gray, Attorney General of Vir
ginia, C. H. Morrissett, State Tax Commissioner of Virginia, 
C. H. Lamb, Commissioner of the Division of Motor Vehicles 
of Virginia, and Jesse W. Dillon, Commissioner of the State 
Corporation Commission of Virginia, and say that the peti
tion filed by the Shell Oil Company against them is insufficient 
at law for the following reasons: 

1. This Court does not have jurisdiction of this action 
under Sections 58-1130 and 58-1131 of the Code of Virginia 
as alleged in paragraph 1 of the petition. Said sections of 
the Code apply only to an assessment of-

( a) Any State license tax, or 
(b) Any State capitation tax, or 
(c) Any State tax assessed under the provisions of Sec

tions 58-54 to 58-63 (recording taxes), 58-66 to f18-76 (taxes 
on wills and administrations). 

The tax which is the subject of this petition is the motor 
fuel tax levied under the provisions of Section 58-711 of the 
Code. Said tax does not fall · in any of the above cate

gories. 
page 10 ~ 2. No tax was assessed or could be assessed 
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under Section 58-711 of the Code as alleged in 
paragraph 7 of said petition. The only assessment that can 
be made under the Motor Vehicle Fuel Tax Act, Chapter 13, 
Title 58, of the Code is made under Section 58-726, when a 
dealer neglects or r efuses to make and file a r eport for any 
calendar month, or when such dealer files an incorrect or 
fraudulent r eport. 

3. Petitioner has not been aggrieved by any act of any 
agent of the Commonwealth of Virginia. As petitioner sola 
the fuel to the Capitol Air Lines and was paid by the Capitol 
Air Lines, Inc., the entire amount of the tax, the petitioner 
has no standing in an action seeking r eimbursement or re
fund. A r efund of two cents per gallon has already been paid 
to the Capitol Air Lines, Inc. on the 1,042,399 gallons de
scribed in paragraph 7 of the petition, in full compliance 
with the statute. No further r efunds can be made under 
the provisions of the Code permitting r efunds, to-wit, Sec
tions 58-715, 58-717, 58-718 and 58-719 of the Code of Vir
ginia. 

4. There is no privity between the Capitol Air Lines, Inc., 
(United Air Lines, Incorporated) and the petitioner which 
wo1.ud permit the petitioner to sue on behalf of the Capitol 
Air Lines or its successor, the United Air Lines, Incorpo
rated. 

5. The petitioner paid the motor fuel taxes which are de
scribed in the petition voluntarily to the Virginia Division 
of Motor Vehicles when it made r eports pursuant to the pro
visions of Sections 58-713 and 58-713.1 of the Code of Vir
ginia. No assessment was made. 

6. There is no provision in the statutes which gives the 
petitioner the r elief he now seeks on behalf of the Capitol 
Air Lines, Inc. (United Air Lines, Incorporated). 

7. That the 2,949,716 gallons of Shell 640 kerosene referred 
to in paragraph 6 of the said petition was motor 

page 11 r fuel within the meaning of Chapter 13, Title f18, 
Code of Virginia, commonly known as the Motor 

Fuel Tax Act, and the same were subject to the tax levied 
under the provisions of Section 58-711 of the Code . 

• • • • • 

Received and filed 1961 Sep 20, Luther Libby, Jr., Clerk, 
By E. M. Edwards, D.C. 
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• • • 

NO. A-1803 

ORDER OVERRULING DEMURRER 

This case came on to be heard upon the demurrer of the 
defendants filed herein, and was argued by counsel. 

Upon consideration whereof, the Court being of the opin
ion that the P etition filed herein is sufficient in law, the 
Court doth ORDER that the said demurrer be, and the same 
hereby is, overruled; to which action of the Court counsel 
for the defendants excepted, and the Court doth further 
ORDER that the defendants file their pleadings in r esponse 
within twenty-one (21) days from the date of this order. 

We ask for this: 
Joseph C. Carter, Jr. 
Of Counsel for P etitioner 

Seen and objected to: 
D. Gardiner Tyler 

Dated: 5j18j62 

Enter this: 

John Wingo Knowles 
Judge 

Of Counsel for Defendants 

page 13 ~ 

• • • • 

• • • • 

NO. A-1803 

MOTION TO STRIKE 

Now comes the defendant, by counsel, and moves the court 
to strike for the following r eason: 

The petitioner is a foreign corporation and there is not 
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located within the City of Richmond an office at which claims 
against it may be audited, settled and paid. Therefore, this 
court cannot entertain jurisdiction under Section 58-1130 
of the Code of Virginia (1950), as amended. 

J. W. Fielder 

• • 

Commonwealth of Virginia 
By A. R. Woodroof 

Counsel 

• • • 

Received and filed 1962 June-8, Luther Libby, Jr., Clerk, 
By E. M. Edwards, D. C. 

• • • • • 

NO. A-1803 

MOTION FOR SUMMARY JUDGMENT 

Now comes the defendant, by counsel, and moves the court 
for a summary judgment for the following reasons: 

(1) The petitioner is not the aggrieved party within the 
purview of the statute under which recovery is sought. 

(2) The petitioner would be unjustly enriched if recovery 
were had under this action. 

• • 

Commonwealth of Virginia 
By A. R. Woodroof 

Counsel 

• • • 

Received & filed 1962 Jun-8, Luther Libby, Jr., Clerk, 
By E. M. Edwards, D. C. 

page 17 ~ 

• • • • • 

NO. A-1803 

ANSWER 

For an answer to the petition filed against her in this 
court by the Shell Oil Company, or to so much thereof as she 
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is advised that it is material she should answer, the Com
monwealth of Virginia, answers and says : 

1. The defendant expressly denies the allegation contained 
in paragraph numbered 1 of the petition and avers that the 
sections of the Code of Virginia there cited do not include 
jurisdiction of the court for this action for the following 
r easons: 

(a) These sections do not have r eference to excise or 
sales tax on motor fuel but only to the taxes ther ein speci:fi
call y named ; 

(b) These sections r efer only to assessed taxes whereas 
the motor fuel tax complained of was not assessed but levied; 

(c) These sections being in derogation of the common 
law must be strictly construed as to subject matter. 

2. The defendant denies the allegation contained in para
graph numbered 2 of the petition :filed against her, "that 
904 East Main Street, Richmond 19, Virginia, cjo Robert H. 
Hanson, register ed service agent, is the principal office at 

which claims against the petitioner may be aud
page 18 r dited, settled and paid." The defendant has always 

found it necessary to make all r equired audits at 
locations outside of this State, the pr esent location for such 
purposes being 200 Joppa Road, Baltimore 4, Maryland. 
Since such office is not located in the City of Richmond, the 
requirements of Section 58-1130, Code of Virginia (1950), 
as amended, are not met and this court does not have juris
diction. 

3. In r esponse to paragraph numbered 3 of the petition, 
the defendant admits that the petitioner is a licensed dealer 
und er Chapter 13 of Title 58, Code of Virginia (1950) as 
amended. 

4. In response to paragraph number ed 4 of the petition, 
the defendant admits that during the period January 1, 
1956 through March 30, 1960 petitioner sold and delivered 
2,949,716 gallons of motor fuel and made r eports pursuant to 
Sections 58-713 and 58-713.1, Code of Virginia (1950), as 
amended, describing said fuel as aviation fuel. 

5. The defendant denies the allegation contained in para
graph number ed 5 of the petition that the data shown repre
sents distillation results but believes the same to r epresent 
specification :figures which do not correspond to actual tests 
and will place the petitioner upon strict proof that the speci
fied gallonage of aviation fuel failed to fall within the defini
tion of "aviation fuel" upon which the tax was levied. 
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6. The defendant admits that Section 58-687 of the Code 
did contain in part the language set forth in paragraph num
bered 6 of the petition but denies that such language ex
cludes the consideration of other portions of the Motor Fuel 

Tax Act in determining tax liability. 
page 19 ~ 7. The defendant expr essly denies that an as-

sessment for motor fuel taxes was made aO'ainst 
the petitioner and calls for strict proof thereof. The defend
ant admits that petitioner voluntarily paid the tax on the 
stated gallonage pursuant to the statutes made and provided. 
It is likewise admitted that pursuant to the statute Capital 
Airlin s, Inc., applied for and r eceived from defendant's 
agents a refund of the full motor fuel tax paid on 1,907,317 
gallons of such fuel consumed in its aircraft in flights out
side the boundaries of the Commonwealth and a r efund of 
two cents per gallon on th e motor fuel tax paid on 1,042,399 
gallons of uch fuel consumed in its aircraft in flights over 
and within the boundarjes of this Commonwealth, in full 
compliance ·with the law. 

8. In r esponse to petitioner's paragraph numbered 8 the 
defendant denies that petitioner made valid application to 
the Department of Taxation for r efund. 

9. The petitioner has not been aggreived by any action 
of any agent of the Commonwealth of Virginia and hence is 
not an aggrieved party as contemplated by Section 58-1130 
of th e Code. The granting of relief under the petition would 
unjustly enrich the petitioner and should not be permitted 
by this honorable court. 

10. The tax levied under Chapter 13 of Title 5'8, Code of 
Virginia (1950), as amended, r ef ers to all motor fuel sold 
and delivered or used in this State. As petitioner sold tbe 
fuel to the Capital Airljnes, Inc., and was paid by the Capital 

Airlines, Inc., the enHre amount of the tax, the 
page 20 r petitioner has no standing in an action seeking 

reimbursement or r efund. Applications for r e
funds made by said Capital Airlines, Inc., during the period 
November 1, 1956 through March 30, 1960 are filed her ewith 
as Defendant's Exhibit No. 1. 

11. From enactment of the statutes relating to "aviation 
fuel" in 1948 through the entire period under consideration 
the defendant's agents administering the motor fuel tax laws 
have construed the term "aviation fuel" as defined under 
Chapter 13 of Title 58, Code of Virginia (1950), as amended, 
(former ~2154 Michie Code 1942) to include all "motor fuel 
designed for use in th e operaHon of aircraft and sold or used 
for that purpose," just as the definition her e quoted implies. 
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Administrative construction has always placed all commercia1 
aviation turbin fuel squarely within the taxing machiner_Y 
of the aforesaid Chapter 13 and the fuel r eferred to by peti
tioner as "Shell 640" has been consider ed typical of commer
cial aviation turbin fuel, and vice ver sa. This fuel is sold by 
a number of dealer s, all of whom, including the petitioner, 
with all the facts concerning such fuel in their hands and 
control have voluntarily reported the sale and paid the tax 
on millions of gallons of such fuel. Invariably the aviation 
companies who purchased this fuel from the dealer s have 
likewise consider ed it motor fuel and have r equested and r e
ceived the r efunds of motor fuel and have r equested and re
ceived the r efunds of motor fuel tax allowed under the afore
mentioned Chapter 13. 

12. Under the terms of Section 58-1130 of the Code the 
r ecover y sought by petitioner for the years 1956, 1957 and 

1958 is barred, as the application was not timely 
page 21 r made. 

Wherefore, your r espondent prays that the peti
tion filed against her be dismissed and petitioner's prayer be 
denied. 

• 

page 23 r 

• • • 

• • • 

NO. A-1803 

ORDER 

• 

• 

WHEREAS, the Commonwealth of Virginia has filed a 
motion to amend in certain r espects P aragraph 7 of her an
swer, it is her eby 

ORDERE D that Paragraph 7 of the answer :filed her ein 
be amended by inserting the following after the :first sentence 
in said paragraph, to-wit : 

" If an assessment were made under Section 58-711 of the 
Cod.e of . Virginia as alleged, then the petitioner could have 
availed Itself of the pr ocedure provided in Section 58-689, 
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Code of Virginia (1950). Having failed to do so, the relief 
sought is now barred." 

Enter: 11/5/62 

John Wingo Knowles 
Judge 

• • • • • 

page 25 ~ 

• • • • • 

NO. A-1803 

PETITION FOR CORRECTION OF ERRONEOUS 
TAX ASSESSMENT (No. A-1803) 

ORDER 

·whereas, P etitioner herein has filed a Motion to Amend 
in certain r espects paragraph 5 of its P etition, it is hereby 

ORDERED that paragraph 5 of the P etition filed herein 
be amended by inser ting the word "Distilled" for the word 
"Evaporated" wherever the latter word appears in para
graph 5 of the Petition. 

page 26 ~ 

• 

Dated: 11/5/62 

Enter thi : 

John Wingo Knowles 
Judge 

* * 

* • • 

NO. A-1803 

STIPULATION 

It is hereby stipulated between the parties that the 2,949,716 
gallons of Shell 640 K ero ene sold and delivered to Capital 
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Air Lines, Incorporated, at Norfolk and Richmond, Virginia, 
during the period January 1, 1956 through March 30, 1960, 
wer e subjected to r egular distillation t ests administ er ed in 
accordance with the standard method for distillation of gaso
line , naphtha, kerosene and similar petroleum products 
(ASTM Designation D-86 ), and showed the following r esults : 

IBP, 345 degrees Fahrenheit. 
10% Distilled (Recovered) between 350-400 degr ees Fah

r enheit. 
20% Distilled (Recover ed) at a maximum of 392 degrees 

Fahrenheit. 
50% Distilled (Recovered) at a maximum of 450 degrees 

Fahrenheit. 
Fahrenheit. 

90% Distilled (Recovered) at a maximum of 500 degrees 
95% Distilled (Recover ed) at a minimum of 465 degrees 

Fahrenheit. 
EP, maximum 525 degrees Fahrenheit. 

page 27 r In so stipulating, the defendants reserve their 
objections to the materiality and r elevancy of 

these test r esults and, further, r eserve their contention that, 
irrespective of these test r esults, the said 2,949,716 gallons 
of Shell 640 K erosene is included within the meaning of the 
term "aviation fuel" as contemplated in Chapter 13, Title 
58, Code of Virginia (1950) in force when the tax on said 
fuel was paid. 

Dated: October 31, 1962 

page 29 ~ 

NO. A-1803 
and 

NO. A-1808 

ORDER SUSTAINING MOTION TO QUASH 

This case came on Aprilll, 1963, to be heard upon a Notice 
and Motion to Quash the Notice to Take the Deposition of the 
Honorable Robert F. Baldwin of Norfolk, Virginia, and was 
argued by counsel. 
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Upon consideration whereof, the Court being of the opinion 
that whereas the only ground for taking the deposition is 
that the witness allegedly is more than 100 miles from Rich
mond and for good cause shown there exists concern in re
spect to the nature and admissibility of the testimony of the 
witness, the Court doth ORDER that the Motion to Quash 
is sustained, to which action of the Court counsel for the de
fendants excepted. 

vVe ask for this: 
John J . Adams 

Dated : 4/18/63 

Enter this: 

John Wingo Knowles 
Judge 

Of Counsel for Petitioner 

Seen and Objected to: 
The action of the court is not based on any ground set 

forth in said motion and no cause was shown why the wit
ness who r esides more than l 00 miles from the city of Rich
mond should be r equired to attend the court in person. 

D. Gardiner Tyler 
Of Counsel for Defendants 

page 30 r 

NO. A-1803 

FINAL ORDER 

This case was regularly matured, docketed, heard by the 
Conrt and argued and briefed by counsel. 

Upon mature consid eration whereof, and it appearing to 
the Court that final judgment should be enter ed for the 
petitioner against the defendants. 

It is ADJUDGED and ORDERED that the petitioner 
r ecover of the defendants the sum of Thirty-Four Thousand 
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Eight Hundred Thirty-Five Dollars and Sixty-Eight Cents 
($34,835.68 ), to all of which action the defendants, by counsel, 
object and except. On motion of the defendants, by counsel, 
the Court grants a stay of execution to this judgment for a 
period of 60 days from the date her eof in order to permit 
the defendants to apply to the Supreme Court of Appeals 
of Virginia for a writ of error her ein, if they be so advised, 

And it is further ADJUDGED and ORDERED that 
the Court's memorandum of opinion dated October 

page 31 r 16, 1967, be made part of the record herein. 

I ask for this : 
Joseph C. Carter, Jr. 
Counsel for P etitioner 

Seen and objected to: 
D. Gardiner Tyler 
Counsel for Defendants 

page 39 r 

Dated : November 30, 1967. 

Enter this: 

John \Vingo Knowles 
Judge 

CASE NO. A-1803 

NOTICE OF APPEAL AND ASSIGNMENTS 
OF ERROR 

To the Clerk of the Circuit Court of the 
City of Richmond: 

The Commonwealth of Virginia, acting by and throuo-h the 
State Tax Commissioner, the Commissioner of the Di~ision 
of Motor Vehicles, one of the Commissioners of the State 
Corporation Commission and the Attorney General of Vir-
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ginia, her eby give notice of appeal from the final judgment 
enter ed in this case on November 30, 1967, and sets for th 
the following assignments of error : 

1. That the Court erred in assuming jurisdiction of this 
case under Section 5•8-1130 of the Code of Virginia (1950) . 

2. That the Court erred in failing to rule that the Sbell 
Oil Company could have timely proceeded under Section 58-
689 of the Code to test the validity of tbe determination of the 
Commissioner of the Division of Motor Vehicles that it was 
r equired to flie the r eports and pay the taxes enumerated in 
Chapter 13 of Title 58 of the Code, and not having done so, 
is now barred from r ecovering the alleged erroneous taxes 

which it voluntarily paid. 
page 40 r 3. That the Court err ed in overrulinO" the de

fendant's demurrer to the petition filed by the 
Shell Oil Company seeking a refund of the taxes on aviation 
fuel. 

4. That the Court erred in holding that the Shell Oil 
Company was an aggrieved person within the meaning of 
Section 5 -1130 of the Code, and thereby had the right to 
institute and maintain an action at law under said section 
although it had no pecuniary interest in the funds it souo-ht 
to collect from the Commonwealth as r efunds . 

5. That the Court erred in holding that the aviation fuel 
(upon which the taxes were paid ) was not taxable under the 
statutes made and provided. 

6. That the Court erred in holding that there had been an 
assessment of the mo tor fuel taxes against the Shell Oil 
Company when as a matter of fact said company paid the 
taxes voluntarily after being informed by the Division of 
Motor Vehicles that it was required to file reports, including 
such taxes. 

7. That the Court erred in quashing the notice to take 
depositions of the Honorable Robert F . Baldwin who was 
Chairman of the Commission created by the General Assembly 
of Virginia in 1950 to study the gas and use fuel tax statutes 
and make recommendations as to necessary changes in said 
statutes, and who subsequently was one of the patrons of the 
bill which amended Section 58-6 7 of the Code in 1952, the 
said Baldwin residing more than one hundred miles from the 
city of Richmond. 

8. That the Court er r ed in r endering judgment against 
the defendants. 

Received & filed Jan 16 1968 Luther Libby, Jr., Clerk, By 
Jean K. Martin, D. C. 
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Record No. 6986 

page 1 ~ 

PETITION FOR RELIEF FROM ERRONEOUS 
TAX ASSESSMENT AND COLLECTION 

To the Honorable Judges of the Cir·cuit Court of the City of 
R ichmond : 
The petition of Shell Oil Company respectfully r epresents: 
1. That jurisdiction of this action is derived from Sec-

tions 58-1130, 58-1131 and 58-1134 of the Code of Virginia. 
2. That petitioner is a Corporation, oro-anized and exist

ing under the laws of the State of Delaware with the right 
to do business under the General Corporate laws of the 
Commonwealth of Virginia and that 10 South lOth Street, 
Richmond 19, Virginia, c;o James R. Farley, registered 
service agent, is the principal office at which claims against 
the petitioner may be audited, settled and paid. 

3. That petitioner produces, refines, manufactures and com
pounds motor fuel and aviation fuel for marketing in the 
Commonwealth of Virginia and that at all times material 
herein marketed jet turbine aviation fuel, known as Shell 640 
K erosene, in the Commonwealth as a licensed "dealer" under 
Sections 58-693 through 58-710 of the Code of Viro-inia. 

4. That during the period from November 1, 1958, through 
March 30, 1960, petitioner sold and delivered to Piedmont 

Aviation, Inc., at Lynchburg, Norfolk, Richmond 
page 2 r and Roanoke, Virginia, for use in Fairchild Tur

bine Propeller Aircraft 1,709,797 gallons of Shell 
640 K erosene as detailed in Exhibit A attached her eto and 
made a part hereof. 

5. That the aforementioned 1,709,797 gallons of Shell 640 
Kerosene sold and delivered to Piedmont Aviation, Inc., at 
Lynchburg, Norfolk, Roanoke and Richmond, Virginia, dur
ing the period November 1, 1958 through March 30, 1960, 
when subject to distillation in accordance with the standard 
method of test for distillation of gasoline, naphtha, kero
sene and similar petroleum products (ASTM Designation 
D-86) showed : 

IBP, 345 degrees Fahrenheit. 
10% Evaporated (Recovered) between 350-400 degrees 

Fahrenheit. 
20% Evaporated (Recovered) at a maximum of 392 degrees 

Fahrenheit. 
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50% Evaporated (Recover ed) at a maximum of 450 degrees 
Fahrenheit. 

90% Evaporated (Recovered) at a maximum of 500 degr ees 
Fahrenheit. 

95% E vaporated (Recover ed) at a minimum of 465 degrees 
Fahrenheit. 

EP, maximum 525 degrees Fahrenheit. 

6. That Section 58-711 of the Code of Virginia, prior to 
the amendment thereof effective July l, 1960, levied " * * *a 
tax of six cents per gallon on all motor fuel which is sold 
and delivered or used in this State* * * ."; that Section 58-
687 (2) of the Code of Virginia defines "Motor Fuel" as: 

"All products commonly or commer cially known or sold 
as gasoline, including casing-head and absorption or natural 
gasoline, regardless of th eir classifications or uses ; and 

"Any liquid prepared, advertised, offered for sale or sold 
for use as or commonly and commercially used as fuel in 
internal combusion engines, which, when subject to distillation 
in accordance with the standard method of test for distilla
tion of o-asoline, naphtha, kerosene and similar petroleum 
products (ASTM Designation D-86) sho'N not less than 10% 
distilled (recovered) below 347 degrees F . (175 degrees C.) 
and not less than 95% distilled (recovered) below 464 de
gr ees F. (240 degrees C.); provided, that the term 'motor 

fuel' shall not include 
page 3 r " (a) Industrial solvents or naphthas which dis

till by ASTM method D-86 not more than 9% at 
176 degrees F. (80 degr ees C.) and which have a distillation 
range of 150 degrees F. or less, or 

"(b) Liquified gases which would not exist as a liquid at a 
temperature of 60 degr ees F. and a pr essure of 14.7 pounds 
per square inch absolute."; 

that the aforementioned 1,709,797 gallons of Shell 640 K ero
sene sold and delivered by petitioner to Piedmont Aviation, 
Inc., at Lynchburg, Norfolk, Richmond and Roanoke, Vir
ginia, during the period from November l , 1958, through 
March 30, 1960, did not come within the foregoing Section 
58-687 (2) statutory definition of "Motor Fuel" and were 
therefore not subject to the tax imposed by the above-quoted 
Section 58-711 of the Code. 

7. That notwithstanding the fact that Shell 640 Kerosene 
did not constitute "Motor Fuel" within statutory meanino
of Section 58-687 (2) of the Code of Virginia, · petitione~ 
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was erroneously assessed under Section 58-711 and 58-713 
and timely paid a "Motor Fuel" tax to th Division of Motor 
Vehicles for the Commonwealth of Virginia at the rate of SL'{ 

cents per gallon on the aforementioned 1,709,797 gallons of 
Sh ll 640 Kerosene sold and delivered to Piedmont Aviation, 
Inc.; that pursuant to Section 58-715 of the Code of Vir
ginia (effective prior to the March 30, 1960 amendment) 
Piedmont Aviation, Inc., r eceived from the Commonwealth 
a r efund of the full "Motor Fuel" tax paid on 730,938 gallons 
of the aforementioned Shell 640 K erosene ·which were con
sumed in its aircraft in flight outside the boundaries of 
the Commonwealth (details in Exhibit A) ; and that pur
suant to Section 5 -715 of the Code of Virginia (effective 
prior to the March 30, 1960 amendment) Piedmont Aviation, 
Inc., r eceived from the Commonwealth a r efund of two cents 
per gallon of the motor fu t>l tax paid on 937,368 gallons of 
the aforementioned Shell 640 K erosene which were consumed 
in its aircraft in flights OYer and ,;vithin the boundaries of 

the Commonwealth (details in Exhibit A) . 
page 4 ~ 8. That the erroneous tax a sessment and collec-

tion for which relief is r equested was not caused by 
the willful failure or r efu sal of petitioner to furnish the tax
assessing authority witl1 the necessary information as r e
quired by law. 

\VHEREFORE, petitioner prays that the Court, pursuant 
to Section 5'8-1134 of the Code of Virginia, correct the errone
ous assessment and enter an order directing the proper offi
cials of the Commom~ ealth of Virginia to refund to petitioner 
the "Motor Fuel" Tax erroneously collected and retained on 
937,368 gallons of Shell 640 K erosene at the rate of four cents 
per gallon in the total amount of $37,494.72, and for such 
other further and general r elief as to the Court may seem 
ju t and proper. 

Filed in the Clerk's Office the 29th day of Dec., 1961. 
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page 5 Exhibit A 

PIED f ONT AVIATION, INC. 

Kerosene Purcha es in Commonwealth of Virginia 
From Shell Oil Company 

For the Period Nov. 1, 1958, through March 29, 1960 
Gallons used in 

Gallons used Virginia on 
outside which full 6¢ 

Virginia on per ga llon tax 
Month of which the full was paid and 
Pu rcha e Total ga llon 6¢ per gallon 4¢ per gallon 
and Use Year of Kero ene tax was refunded tax retained 

November 1958 34,058 0 0 
December 1958 17,071 5,663 11,544 

· J anuary 1959 48,725 16,142 23,626 
February 1959 43,199 25,277 24,721 
farch 1959 73,08 31,423 44,258 

April 1959 93,566 28,114 54,471 
May 1959 117,745 50,215 68,139 
June 1959 136,051 48,908 68,651 
July 1959 131,7 8 46,976 72,317 
August 1959 116,567 52,616 74,272 
September 1959 12 ' 15 52,642 6 ,498 
October 1959 119,893 59,135 76,751 
November 1959 160,90 70,141 82,633 
December 1959 147,206 75,026 75,241 
January 1960 134,601 54,488 73,456 
F ebruary 1960 115,292 50,064 67,337 
March 1960 91,224 64,108 51,453 

1,709,797 730,93 937,36 

Tax Paid (1,709,797 @ 6¢) $102,587.82 
Less : Refunds ( 730,938 @ 6¢ ) "' $43,856.28 

(937,368 @ 2¢) 18,747.36 
Sales ( 41,491 @ 6¢) 2,489.46 65,093.10 

Balance due $ 37,494.72 

*Includes March 29, 1960 inventory which was recovered when 
change-over on October, 1960 Refund in amount of 23,189 gallons . 

reporting 

"' • • 
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page 7 r 

DEMURRER 

Now come Robert Y. Button, Attorney General of Virginia, 
C. H. Morrissett, State Tax Commissioner of Virginia, C. H. 
Lamb, Commissioner of the Division of Motor Vehicles of Vir
ginia, and J esse W . Dillon, Commissioner of the State Corpor
ation Commission of Virginia, and say tha t the petition filed 
by the Shell Oil Company against them is insufficient at law 
for the following r easons : 

1. This Court does not have jurisdiction of this action 
under Sections 58-1130, 58-1131 and 58-1134 of the Code of 
Virginia as alleged in paragraph 1 of the petition. Said sec
tions of the Code apply only to an assessment of-

( a) Any state tax on property or income, or 
(b) Any State license tax, or 
(c) Any State tax assessed under the provisions of Sec

tions 58-54 to 58-63 (recording taxes) , 58-66 to 58-76 (taxes 
on wills and administra tions ), or 

(d) Any State capitation tax. 
The tax which is the subject of this petition is the motor 

fuel tax levied under the provisions of Section 58-711 of the 
Code. Said ~ax does not fall in any of the above cate

gones. 
page 8 r 2. No tax was assessed or could be assessed 

under Section 58-711 of the Code as alleged in para
graph 7 of said petition . The only assessment that can be 
made under the Motor Fuel Tax Act , Chapter 13, Title 58, 
of the Code is made under Section 58-726, when a dealer 
neglects or r efuses to make and :file a report for any calendar 
month, or when such dealer files an incorrect or f raudulent 
r eport. 

3. P etitioner has not been aggrieved by any act of any 
agent of the Commonwealth of Virginia. As petitioner sold 
the fuel to the Piedmont Aviation, Inc., and was paid by the 
Piedmont Aviation, Inc., the entire amount of the tax, the 
petitioner has no standing in an action seeking r eimburse
ment or refund. A r efund of two cents per gallon has alr eady 
been paid to the Piedmont Aviation, Inc., on the 937,368 gal
lons described in paragraph 7 of the petition, in full compli
ance with the statute. No further refunds can be made under 
the provisions of the Code permitting r efunds, to-wit, Sec
ti_o~s 58-715, 58-717, 58-718 and 5'8-719 of the Code of Vir
gmla. 
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4. There is no privity between the Piedmont Aviation, Inc., 
and the petitioner which would permit the petitioner to sue 
on behalf of the Piedmont Aviation, Inc. 

5. The petitioner paid the motor fuel taxes which are de
scribed in the petition voluntarily to the Virginia Division 
of Motor Vehicles when it made r eports pursuant to the 
provisions of Sections 58-713 and 58-713.1 of the Code of 
Virginia. No assessment was made. 

6. There is no provision in the statutes ·which gives the 
petitioner the r elief he now seeks on behalf of the Piedmont 
Aviation, Inc. 

7. That the 1,709,797 gallons of Shell 640 kerosene r e
ferred to in paragraph 6 of the said petition was motor 

fuel within the meaning of Chapter 13, Title 58, 
page 9 r Code of Virginia, commonly known as the Motor 

Fuel Tax Act, and the same were subject to the tax 
levied under the provisions of Section 58-711 of the Code. 

Received & filed 1962 Jan. 18, Luther Libby, Jr., Clerk, By 
E. M. Edwards, D. C. 

page 10 r 

• • 

NO. A-1808 

ORDER OVERRULING DEMURRER 

This case came on to be heard upon the demurrer of the 
defendants filed her ein, and was argued by counsel. 

Upon consideration whereof, the Court being of the opin
ion that the P etition filed herein is sufficient in law, the 
Court doth ORDER that the said demurrer be, and the same 
hereby is, overruled; to which action of the Court counsel 
for the defendants excepted, and the Court doth further 
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ORDER that the defendants :file their pleadinO'S in response 
within twenty-one (21) days from the date of this order. 

We ask for this: 
Joseph C. Carter, Jr. 
Of Counsel for P etitioner 

Seen and objected to : 
D. Gardiner Tyler 

Dated: 5/ 18/62 

Enter this: 

John Wingo Knowles 
Judge 

Of Counsel for Defendants 

page 11 ~ 

• • • • 

• • • • 

NO. A-1808 

MOTION TO STRIKE 

Now comes the defendant, by counsel, and moves the court 
to strike for th following r eason: 

The petitioner is a fo r eign corporation and ther e is not 
located within the City of Richmond an office at which claims 
against it may be audited, settled and paid. Therefor e, this 
court cannot entertain jurisdiction under Section 58-1130 of 
the Code of Virginia ( 1950) , as amended. 

J. W. Fielder 

• 

Commonwealth of Virginia 
By A. R. Woodroof 

Counsel 

Received & :filed 1962 Jun 8, Luther Libby, Jr., Clerk, 
By E. M. Edwards, D. C. 
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page 13 r 

NO. A-1808 

MOTION FOR SUMMARY JUDGMENT 

Now comes the defendant, by counsel, and moves the court 
for a summary judgment for the following r easons: 

(1) The petitioner is not the aggrieved party within the 
purview of the statute under which recovery is sought. 

(2) The petitioner would be unjustly enriched if r ecovery 
were had under this action. 

Received & filed 1962 Jun 8, Luther Libby, Jr., Clerk, 
By E. M. Edwards, D. C. 

page 15 r 

NO. A-1808 

ANSWER 

For an answer to the petition filed against her in this court 
by the Shell Oil Company, or to so much thereof as she is ad
vised that it is material she should answer, the Commonwealth 
of Virginia, answers and says : 

1. The defendant expressly denies the allegation contained 
in paragraph numbered 1 of the petition and avers that the 
sections of the Code of Virginia there cited do not include 
jurisdiction of the court fo r this action for the following r ea
sons: 

(a) These sections do not have reference to excise or sales 
tax on motor fuel but only to the taxes therein specifically 
named; 

(b) These sections refer only to assessed taxes whereas 
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the motor fuel tax complained of was not assessed but levied; 
and 

(c) These sections being in derogation of the common law 
must be strictly construed as to subject matter . 

2. The defendant denies the allegation contained in para
graph numbered 2 of the petition filed against her, "that 10 

South lOth Street, Richmond 19, Virginia, cj o 
page 16 r James R. Farley, r egister ed service agent, is the 

principal office at which claims against the pRti
tioner may be order ed, settled and paid." The defendant has 
always found it necessary to make all r equired audits at loca
tions outside of this State, the present location for such pur
poses being 200 Joppa Road, Baltimore 4, Maryland. Since 
such office is not located in the City of Richmond, the r equire
ments of Section 58-1130, Code of Virginia (1950), as 
amended, are not met and this court does not have jurisdic
tion. 

3. In r esponse to paragraph numbered 3 of the petition, 
the defendant admits that the petitioner is a licnesed dealer 
under Chapter 13 of Title 58, Code of Virginia (195'0), as 
amended. 

4. In response to paragraph number ed 4 of the petition, the 
defendant admits that during the period November 1, 1958 
through March 30, 1960 petitioner sold and delivered 1,709,797 
gallons of motor fuel and made r eports pursuant to Sections 
58-713 and 58-713.1, Code of Virginia (1950), as amended, 
describing said fuel a s aviation fuel. 

5. The defendant denies the allegation contained in para
graph numbered 5 of the petition that the data shown r epr e
sents distillat1on results but believes the same to r epr esent 
specification figures which do not correspond to actual tests 
and will place the petitioner upon strict proof that the speci
fied gallonage of aviation fuel failed to fall within the defini
tion of "aviation fuel" upon which the tax was levied. 

6. The defendant admits that Section 58-687 of the Code 
did contain in part the language set forth in paragraph num
bered 6 of the petition but denies that such language excludes 
the consideration of other portions of the Motor Fuel Tax 

Act in determining tax liability. 
page 17 r 7. The defendant expressly denies that an as-

sessment for motor fuel taxes was made against 
the petitioner and calls for strict proof thereof. The defend
ant admits that petitioner voluntarily paid the tax on the 
stated gallonage pursuant to the statutes made and provided. 
It is likewise admitted that pursuant to the statute Piedmont 
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Aviation, Inc., applied for and received from defendant's 
agents a r efund of the full motor fuel tax paid on 730,938 gal
lons of such fuel consumed in its aircraft in flights outside 
the boundaries of the Commonwealth and a r efund of two 
cents per gallon on the motor fuel tax paid on 937,368 gallons 
of such fuel consumed in its aircraft in flights over and with
in the boundaries of this Commonwealth, in full compliance 
with the law. 

8. The petitioner has not been aggrieved by any action 
of any agent of the Commonwealth of Virginia and hence is 
not an aggrieved party as contemplated by Section 58-1130 
of the Code. The granting of relief under the petition would 
unjustly enrich the petitioner and should not be permitted by 
this honorable court. 

9. The tax levied under Chapter 13, of Title 58, Code of 
Virginia (1950), as amended, r efers to all motor fuel sold 
and delivered or used in this State. As petitioner sold the 
fuel to the Piedmont Aviation, Inc., and was paid by the 
Piedmont Aviation, Inc., the entire amount of the tax, the 
petitioner has no standing in an action seeking r eimburse
ment or refund. Applications for r efunds made by Piedmont 
Aviation, Inc., are :filed her ewith as Defendant's Exhibit No. 
l. 

10. From enactment of the statutes relating to "aviation 
fuel" in 1948 through the entire period under consideration 

the defendant's agents administering the motor 
page 18 ~ fuel tax laws have construed the term "aviation 

fu el" as defined under Chapter 13 of Title 58, 
Code of Virginia (1950), as amended, (former ~ 2154 Michie 
Code (1942) to include all "motor fu el designed for use in the 
operation of aircraft and sold or used for that purpose," 
just as the definition here quoted implies. Administrative 
construction has always placed all commercial aviation tur
bin fuel squarely within the taxing machinery of the afore
said Chapter 13 and the fuel referred to by the petition er 
as " Shell 640" has been considered typical of commercial 
aviation turbin fuel, and vice versa . This fuel is sold by a 
number of dealers, all of whom, including the petitioner, with 
all the facts concerning such fu el in their hands and control 
have voluntarily reported the sale and paid the tax on mil
lions of gallons of such fuel Invariably the aviation com
panies who purchased this fu el from the dealers have like
wise considered it motor fuel and have r equested and r eceived 
the r efunds of motor fuel tax allowed under the aforemen
tioned Chapter 13. 

11. Under the terms of Section 58-1130 of the Code the 
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recovery sought by petitioner for the year 1958 is barred, 
as the application was not timely made. 

Wherefore, your r espondent prays that the petition ~led 
against her be dismissed and petitioner's prayer be demed . 

• • • • • 

Received & :filed 1962 Jun 8, Luther Libby, Jr., Clerk, 
By E. M. Edwards, D. C. 

• 

page 22 ~ 

• 

• • • 

• • • 

NO. A-1808 

ORDER 

• 

WHEREAS, the Commonwealth of Virginia has :filed a mo
tion to amend in certain re pects Paragraph 7 of her answer, 
it is hereby 

ORDERED that Paragraph 7 of the answer filed her ein be 
amended by inserting the following after the first sentence 
in said paragraph, to-wit: 

"If an assessment were made under Section 58-711 of the 
Code of Virginia as alleged, then the petitioner could have 
availed itself of the procedure provided in Section 58-689, 
Code of Virginia (195'()). Having failed to do so, the r elief 
sought is now barred." 

• • 

Enter: 11/5/62 

John Wingo Knowles 
Judge 

• • • 
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page 23 ~ 

• • 

NO. A-1808 

ORDER 

Whereas, P etitioner herein has filed a Motion to Amend in 
certain r espects paragraph 5 of its P etition, it is hereby 

ORDERED that paragraph 5 of the P etition filed her ein 
be amended by inser ting the word "Distilled" for the word 
"Evaporated" wherever the latter word appears in para
graph 5 of the P etition. 

page 24 ~ 

* 

• 

Dated: 11/ 5/62 

E nter ed this : 

John Wingo Knowles 
Judge 

* * • 

• * • 

NO. A-1808 

STIPULATION 

It is her eby stipulated between the parties that the 1,709,-
797 gallons of Shell 640 Kerosene sold and delivered to Pied
mont Aviation, Inc., at Lynchburg, Jorfolk, Roanoke and 
Richmond, Virginia, during the period ovem ber 1, 1958 
through March 30, 1960, were subjected to regular distillation 
tests administer ed in accordance with the standard method 
for distillation of gasoline, naphtha, ker osene and similar 
petroleum products (ASTM Designation D-86 ), and showed 
the following results : 

IBP, 345 degrees F ahrenheit. 
10% Distilled (Recovered) between 350-400 degrees Fah

renheit. 
20# Distilled (Recovered ) at a maximum of 392 degrees 

Fahrenheit. 
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50% Distilled (Recovered) at a maximum of 450 degrees 
Fahrenheit. 

90% Distilled (Recovered) at a maximum of 500 degrees 
Fahrenheit. 

95% Distilled (Recovered) at a minimum of 465 degrees 
Fahrenheit. 
EP, maximum 525 degrees Fahrenheit. 

page 25 r In so stipulating, the defendants reserve their 
objections to the materiality and relevancy of 

these test results and, further, r eserve their contention that, 
irrespective of these t est r esults, the said 1,709,797 gallons 
of Shell 640 Kerosene is included within the meaning of the 
term "aviation fuel" as contemplated in Chapter 13, Title 58, 
Code of Virginia (1950) in force when the tax on said fuel 
was paid. 

Dated: October 31, 1962. 

• • • • • 

Received & :filed 1962 Nov 5, Luther Libby, Jr., Clerk, By 
E. M. Edwards, D. C. 

page 26 ~ 

• • • • 

NO. A-1808 

FINAL ORDER 

• 

This case was regularly matured, docketed, heard by the 
Court and argued and briefed by counsel. 

Upon mature consideration whereof, and it appearing to 
the Court that final judgment should be entered for the 
petitioner against the defendants, 

It is ADJUDGED and ORDERED that the petitioner re
cover of the defendants the sum of Thirty-seven Thousand 
Thirty-two Dollars and Ninety-six Cents ($37,032.96), to all 
of which action the defendants, by counsel, object and except. 
On motion of the defendants, by counsel, the Court grants 
a stay of execution to this judgment for a period of 60 days 
from the date her eof in order to permit the defendants to 
apply to the Supreme Court of Appeals of Virginia for a writ 
of error her ein, if they be so advised. 
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And it is further ADJUDGED and ORDERED that the 
Court's memorandum of opinion dated October 16, 

page 27 ~ 1967, be made part of the r ecord herein. 

I ask for this : 
Joseph C. Carter, Jr. 
Counsel for P etitioner 

Seen and objected to : 
D. Gardiner Tyler 
Counsel for Defendants 

* 

page 35 ~ 

* 

• 

Dat d : November 30, 1967. 

Enter this : 

John 'Wingo Knowles 
Judge 

• • • 

• • 

NOTICE OF APPEAL AND ASSIGNMENTS OF 
ERROR 

To the ClPrk of the Circuit Court 
of the City of Richmond : 

The Commonwealth of Virginia, acting by and through the 
State Tax Commissioner, the Commissioner of the Division of 
Motor Vehicles, one of the Commissioner. of the State Cor
poration Commission and the Attorney General of Virgjnia, 
her eby give notice of appeal from the final judgment entered 
in this case on November 30, 1967, and sets forth the following 
assi o-nments of error : 

1. That the Court erred in assuming jurisdiction of this 
case und er Section 58-1130 of the Code of Virginia ( 1950) . 

2. That the Court erred in failing to rule that the Shell 
Oil Company could have timely proceeded under Section 
58-6 9 of the Code to test the validity of the determination of 
the Commissioner of the Division of Motor Vehicles that it 
was required to file the r eports and pay the taxes enum
erated in Chapter 13 of Title 58 of the Code, and not having 
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done so, is now barred from r ecovering the alleged erroneous 
taxes which it voluntarily paid. 

page 36 r 3. That the Court erred in overruling the de
fendant's demurrer to the petition :filed by the 

Shell Oil Company seeking a r efund of the taxes on aviation 
fuel. 

4. That the Court erred in holding that the Shell Oil Com
pany was an aggrieved person within the meaning of Section 
58-1130 of the Code, and ther eby had the right to institute 
and maintain an action at law under said section although it 
had no pecuniary interest in the funds it sought to collect 
from the Commonwealth as r efunds. 

5. That the Court erred in holding that the aviation fuel 
(upon which the taxes wer e paid) was not taxable under the 
statutes made and provided. 

6. That the Court erred in holding that there had been an 
assessment of the motor fuel taxes against the Shell Oil 
Company when as a matter of fact said company paid the 
taxes voluntarily after being informed by the Division of 
Motor Vehicles that it ·was required to file r eports, includ
ing such taxes. 

7. That the Court erred in quashing the notice to take 
depositions of the Honorable Robert F. Baldwin who was 
Chairman of the Commission cr eated by the General Assembly 
of Virginia in 1950 to study the gas and use fuel tax statutes 
and make r ecommendations as to necessary changes in said 
statutes, and who subsequently was one of the patrons of 
the bill which amended Section 58-687 of the Code in 1952, 
the said Baldwin r esiding more than one hundred miles from 
the city of Richmond. 

8. That the Court erred in rendering judgment against 
the defendants . 

• 

Received & Filed Jan 16 1968 

Luther Libby, Jr., Clerk 

By J ean K. Martin, D.C . 

• • • 
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page 32 r 

Records Nos. 6985-6986 

CASES NOS. A-1803 and A-1808 

MEMORANDUM OF OPINION 

The Court has carefully studied the evidence adduced in 
these two proceedings, which have throughout been considered 
togeth r, though not technically consolidated. Further, the 
memoranda and minutes of oral argument of counsel have 
been reviewed and r e-reviewed at length. The Court is of 
the opinion that the "petitioner," Shell Oil Company, is en
titled to the r elief sought and will so order. 

The principal issue pre. ented is whether in the years 1957, 
195'8, 1959, and the first three months of the year 1960 the 
petitioner, as a "dealer" engaged in the business of selling 
"Shell 640 K erosene" for use in Fairchild and Vicount Tur
bine Propeller (Turbo-prop) aircraft, is entitled to relief 
in the form of a r efund of taxes paid to the Commonwealth 
on such fuel sold to and used by Piedmont Aviation, Incor
porated, and Capital Airlines, Incorporated, r espectively. In 
order to determine this basic issue the Court is required to 
r esolve certain sub-issues, specifically, whether "Shell 640 
Kerosene" is an "aviation fuel" within the purview of § 58-
687 of the Code of Vir o·inia, prior to its amendment in 1962; 
whether the tax on aviation is a "license" tax within the sense 
of § 58-1130 of the Code, and whether the petitioner is a 
corporation "assessed" and "aggrieved" under the provisions 
of the latter section. These points will be discussed seriatim 
below. 

It is argued on behalf of the defendants that the adminis
trative interpretation by the Commissioner of the Division of 

Motor Vehicles of §§ 58-687 and 58-711 was never 
page 33 r challenged by the petitioner until December , 1959, 

·when Shell filed its first petition for refund with 
the State Department of Taxation and that the propriety of 
the Commissioner's acceptance of Shell's monthly r eports and 
tax payments were never questioned, nor was an appeal taken 
to this Court pursuant to § 58-689 of the Code. The evidence 
r eveals that as far back as April 13, 1955, inquiry was made 
of the Division when Shell contemplated distribution of kero
sene as jet fuel and that no objection to the Commissioner's 
interpretation of the statute in question was raised there
after (Petitioner's Exhibits 9 and 10). But the Court does 
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not agr ee that any "interpretation" of the statu~e was ever 
necessary, since the language of the then ~ 58-687 1s clear and 
not ambiguous. W inston v. Richmond, 196 Va. 403, 407-8; 
Richmond v. Henrico, 185 Va. 176, 189. 

The definitions of "motor fuel" and of "aviation fuel" must 
be r ead together because the plain language of ~ 58-687 (3) 
reads : 

"'Aviation fuel' means a motor fuel designed for use in the 
operation of aircraft, and sold or used for that purpose." 

Clearly, to be "aviation fuel" the fu el must fir st be "motor 
fuel." To find out what is deemed to be "aviation fuel," one 
must determine first what is deemed to be "motor fuel." 

W e find in ~ 58-687(2) that "motor fuel" for the purposes 
of the motor fuel tax is "gasoline," r egardless of classifica
tion, and any liquid commonly and commercially used in in
ternal combustion engines which, when properly tested, falls 
within the boundaries set out in the statute, to-wit: 

" ... not less than 10% distilled (recover ed) below 34T F. 
(175° C.) and not less than 95% distilled (recover ed) below 
464° F. (240° C.); " 

The stipulation entered into between the parties to this pro
ceeding (Petitioner's E xhibit 1) shows that the "Shell 650 
K erosene" in question did not test out to be ·within the statu
tory limits for a liquid fuel cover ed by Chapter 13, Title 5'8, 
of the Code. Further , the General Assembly r ecognized the 
gap r evealed by these proceedings when it amended ~ 58-687 
at its 1962 session (Acts of Assembly, 1962, Chapter 249) to 

eliminate all ref er ence to "any liquid" which met 
page 34 ! the standard method of test for distillation within 

certain limits and defined "motor fu el" as : 

"All products commonly or commercially kno·wn, advertised, 
offer ed for sale, sold or used as gasoline including casinghead 
or natural gasoline and all other types of additives when 
mL~ed or blended into gasoline, regardless of their classifica
tions or uses." 

The next bone of contention between the parties lies in 
their differing approaches to the evidence and the law with 
respect to the actions of Shell to r ecover the sums paid in 
to the Commonwealth which wer e not, in the view of the 
Court, actually due to the Commonwealth. Shell, in order to 
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avoid penalty, chose to file its reports, pay the taxes and 
then, in the case of fu el sold Capital Airlines, proceed under 
§§ 58-1118 and 58-1130 of the Code, having first filed by 
register ed mail on December 23, 1959, and June 1, 1960, peti
tions for r efund with the State Department of Taxation on 
fuel sold to Capital Airlines (Petitioner's Exhibits 2 and 5) 
and having been informed by the Director of the Division 
of Aeronautics of the State Corporation Commissjon that a 
follow-up letter of April 1, 1960 (Petitioner's Exhibit 3) had 
been forwarded from Taxation to Motor Vehicles to Corpora
tion Commission (Petitioner's Exhibit 4). Thereafter, the 
petitioner's Tax Department was advjsed by counsel for the 
Corporation Commission that all motor fuel taxes and re
funds were handled by the Commissioner of the Division of 
Motor Vehicles (Petitioner's Exhibit 7). Each of the two 
petitions for r efund had been forwarded by the State De
partment of Taxation to the Division of Motor Vehicles 
(Transcript, p. 64) . A similar petition for r efund was flied 
by Shell in the case of fu el sold to Piedmont Aviation on 
December 28, 1961. 

The petitioner urges that the tax on aviation fuel is a 
license tax and that its compliance ·with § 58-H18 of the 
Code by filing an application for r efund with the Depart
ment of Taxation on December 29, 1959, had the effect of 
suspending the two-year period prescribed by § 58-1131 
dm·jng which judicial r elief from erroneous assessment of 
motor fuel taxes for the years 1957 and 1958 could be ob-

tained in the case of Capital Airlines. With re
page 35 r spect to taxes measured by deliveries to Capital 

Airlines in 1959 and the first three months of 
1960, the assertion is made that the institution of the pro
ceeding designated A-1803 on August 31, 1961, complied with 
that statute. The Piedmont Aviation case, A-1808, was in
stituted on December 29, 1961, after a petition for a r efund 
was presented to the Department of Taxation on December 
28, 1961. Hence, the petitioner concedes that, at bes t, it is 
entitled only to refund of taxes erroneously assessed in the 
year 1959 and the first three months of 1960 in the Pj edmont 
proceeding. 

After careful study of the authorities cited by counsel for 
the parties, the Court is of the opinion that the tax imposed 
by § 5'8-71~, as it applies in these proceedings, and "assessed" 
in accordance with the plain language of that Section, is a 
State license tax, one purpose of which is to require dealers 
in aviation fuel or users of air space and air terminal facili
ties to foot the bill for construction and maintenance thereof 
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in return for the privilege of using them. It is collected from 
a dealer in the form of a tax for the privilege of engaging 
in the particular business of distributing aviation fuel, even 
though the dealer passes on the amount of the tax to the ulti
mate consumer. The cases cited by the petitioner, in particu
lar, State v. Spring field, Mo. , 332 S. \V. (2d) 942, 
947; Pat~ley v. California, (9th Cir.), 75 F. 2d 120, 127; 
Amos v. Gunn, 84 F la. 285, 94 So. 615; State v. Silver Bow 
R efining Co ., 78 Mont. 1, 252 P . 301, 06, and R ed Arrow 
Garage & Auto Co ., v. Carson City, 47 Nev. 473, 225 P. 
487, 488, are deemed apposite by the Court in r eaching this 
conclusion. 

The defendants argue that these taxes are not "assessed," 
but mer ely levied and that nej ther ~ 58-1118 nor ~ 58-1130 
and 58-1131 are applicable to afford r elief to the taxpayer 
Shell. They state that the only possible "assessment" of a 
motor fuel tax occurs under ~ 58-726 when the dealer fails 
to r eport and the Commissioner then determjnes the number 
of gallons of fuel in question. It is difficult for the Court to 

distinguish between an initial determination and 
page 36 ~ "assessment" by the Commissioner and a proper 

:filing of r eports follo·wed by an audit by the Com
missioner's agents. Although the amount of the tax is based 
on the number of gallons sold and not on the value of the 
fuel, when it becomes necessary for the Commissioner to 
audit the books of the taxpayer, he certainly e"rercises a 
quasi-judicial function in determinin a- the ultimate fact, i.e., 
the number of gallons sold and deliver ed or used in this 
State. 

In passing, it may be well to dispose in writing of the con
tention of the defendants that the Court is ·without jurisdic
tion to entertain these proceedings under ~ 58-1130 of the 
Code for the r eason that Shell does not maintain a Richmond 
office ·wherein claims against it may be audited, settled and 
paid. This was the subject of the defendants' "Motion to 
Strike" :filed on June 8, 1962. 

The evidence clearly r eveals and the Court :finds that Shell 
maintains a Dj strict Sales Office at 1004 Thompson Street 
in the City of Richmond, in addition to the Registered Office 
at 10 South Tenth S~r~e.t jn that city. Transcript, pp. 
25-27. Further, the DlVlSlon of Motor Vehicles has con
tin~ally seen :fit to have its agents conduct the periodic 
aud1ts of the books and records of fuel sales of Shell in Vir
ginia in Baltimore, Maryland, at the Division Office at 200 
East Joppa Road. Transcript, pp. 28-30. The Court 
holds that this contention is without merit. 
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The defendants, although they announced at a pretrial con
fer ence on December 11, 1962, that they withdrew their mo
tions for summary judgment previously filed, argue that Shell 
is not "an aggrieved per son" within the purview of ~ 58-1130. 
This argument is advanced despite the obvious liability 
placed upon a dealer by ~ 58-721 upon failure to flle r eports 
or to pay the taxes assessed. They assert that Capital Air
lines and Piedmont Aviation are the only proper petitioners 
in these proceedings. 

Under the Court's view of the situation, the tax is assessed 
against Shell, not against the consuming airlines. When the 

pertinent statutory provisions imposing the tax 
page 37 ~ and providing for collection are given a liber al 

and practical construction so far as the taxpayer 
is concerned, and a strict construction against the State 
(Batt v. Corn., 187 Va. 74f1, 751), the Opinion of the Attorney 
General, beginning on page 230 of the 1952-53 volume of his 
r eports, takes on added weight H e states : 

"This act [(58-712.1 of the Code ) leaves no doubt that it 
was the intent of the legislature that Section 58-911 imposed 
a tax on a dealer in gasoline and not upon the consumer." 

Section 58-711 was not ther eafter amended until 1960 and 
then only in a manner which had no effect upon the thrust of 
the opinion. It follows that the petitioner falls within the 
category of those "aggrieved" by the erroneous assessments. 

As to whether Shell would be unjustly enriched by r eceipt 
of the r efunds sought, it seems obvious that at the very least 
a trust in favor of Capital Airlines and Piedmont Aviation 
would be impressed upon the sum r epaid by the Common
wealth to Shell. The records of sales and deliYeries to each 
airline are in hand and the Court is in a position to r equire 
tha t such r epayment be made by Shell even if Shell wer e not 
willing so to do. (See Transcript, pp. 31 and 32) . 

The final issue remaining is whether Shell is entitled to 
r ecover back the taxes paid for the years 1957, 1958, 1959 and 
the first three months of 1960 in the case of Capital Airlines 
and for the year 1959 and the first three months of 1960 in 
the case of Piedmont Aviation. As set out above, in order to 
do this Shell must be able to r ely upon the filing of petitions 
for r efund ,;vith the State Department of Taxation by r egis
tered mail on December 23, 1959 and June 1, 1960, the filing 
of the petition with the Court on August 31, 1961, in the case 
of Captial Airlines and the filing of the petitjon on December 
29, 1961, in the case of P iedmont Aviation. 
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In the opinion of the Court the filing of the two petitions 
which instituted these proceedings in the Court was, in each 
case, sufficient to permit judicial r elief pursuant to 58-11 30 
of the Code. The question with respect to the petitions for re-

fund r eceived by the Department of Taxation and 
page 38 r whether the filing of these petitions tolled the two

year statute of limitations in accordance ·with the 
second sentence of ~ 58-1131, presents more difficulty, how
ever. 

The plain language of ~ 58-1118 permits any person ag
grieved by an assessment of a State license tax to apply fo r 
r elief to the Department of Taxation and the second sentence 
of ~ 58-1131 expressly brings such applications within the 
penumbra of the two-year statute set out in ~ 58-1130. Al
though counsel for Shell intimate that evasive administrative 
tactics were employed, the Court is sure that whatever delay 
ensued in acknowledgment of r eceipt of the applications r e
sulted only from a firm differ ence of opinion as to the applica
tion and effect of the law. 

The Court fe els that the approach adopted by counsel for 
the petitioner, beginning on page 18 of its Brief, is correct, 
both from a legal an<1 from an equitable standpoint. ·while 
the State Tax Commissioner is generally recognized as an 
eminent authority on all questions of Virginia tax law, the 
Court is constrained on this occasion to disagree. If Shell 
could not pursue the course which it followed, it would seem 
that its only r emedy at law would have been by way of declara
tory judgment and then it may have subjected itself to pecuni
ary loss by virtue of not being able to compete with other 
suppliers of fuel for the aircraft using kerosene fuel pending 
determination of the case. 

The Court finds that the petitioner is entitled to refund of 
$34,835.68 in Case No. A-1803, and $37,032.96 in Case No. 
A-1808. The amount due in Case Jo. A-1803 is to be paid over 
by Shell to Capital Airlines, Incorporated, and the amount 
due in Case No. A-1808 is to be paid over by Shell to Pied
mont Aviation, Incorporated, in accordance with Shell's 
agreement so to do. 

Counsel are r equested to prepare, endorse and submit for 
entry appropriate sketches for a final order in each case. 
The Court expresses its appreciation for the assistance r en
dered by counsel in their excellent briefs and argument. 

October 16, 1967 

J ohn Wingo Knowles 
Judge 
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C. H. Lamb 

CASE NOS : 

A-1803 
A-1 08 

The deposition of C. H . LAMB, COMMISSIONER, Divi
sion of Motor Vehicles, taken before Linda L . Dean, Notary 
Public in and for the State of Virginia at Large, on the 
17th day of April, 1963, beginning at eleven o'clock a .m., 
in the office of the Assistant Attorney General, at the Divi
sion of Motor Vehicles Building, 2220 West Broad Street, 
Richmond, Virginia, t o b r ead in evidence on behalf of the 
def ndant, having been taken pursuant to notice hereto at
tached. 

APPEARANCES : 

MR. JOH J . ADAMS, 
Counsel for petitioner 

MESSRS. A. R. WOODROOF and 
D. GARDINER TYLER, 
Counsel for defendant 

* 

Dep. 
4/17/63 
page 3 r HO JORABLE C. H . LAMB, being duly sworn, 

deposed and said as follows : 

DIRECT EXAMINATION 

By Mr. Woodroof : 
Q. Please state your name and occupation. 
A. C. H . Lamb, Commissioner of the Division of Motor 

Vehicles, Commonwealth of Virginia. 
Q. Mr. Lamb, would you state for the Court why you will 

not be present in the Circuit Court of the City of Richmond 
at the Shell Oil case hearing on April 22, 19631 

A. I have an official appointment of long standing that 
will r equire my absence from the City of Richmond. 

Q. Mr. Lamb, how long have you continuously held the 
position you now hold 1 
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C. H. Lamb 

A. Since December of 1952. 
Q. Before becoming Commissioner, what position did you 

hold? 
A. I was Deputy Commissioner from 1948 to 1952. 

Dep. Q. Then you were Deputy Commissioner during 
4/17 j 63 1952, is that correct 1 
page 4 r A. Up until December 29, I believe it was, 1952. 

It was practically through 1952. 
Q. As Deputy Commissioner and later as Commissioner, did 

you follow the enactment of all legislation pertaining to the 
operation of the Division of Motor Vehicles, including the 
legislation involvjng the legislation of the Motor Fuel Tax 
Act, Chapters 13 and 14 of Title 58 of the Motor Vehicle 
Code of Virginia ¥ 

A. I attended numerous sessions of the various committees 
of the General Assembly and, as long as I was Deputy Com
missioner, I advised the Commissioner of what went on, and 
if he r equested my opinion, I expressed my opinion as to the 
best course to follow or how it would affect this Division 
from an administrative standpoint. Of course, after I be
came Commissioner, I had the double duty of attending and 
also determining action. 

Dep. 
4/17/63 
page 5 r 

• 

* 

Q. (By Mr. w·oodroof) The question was, as Com
Dep. missioner of the Division of Motor Vehicles, what 
4/ 17/ 63 are your duties relative to the administration of the 
page 6 r Motor Fuel Tax Act and the Special Fuels Tax 

Act? 
A. It is the r esponsibility of the Commissioner of Motor 

Vehicles, and his sole r esponsibility, to collect all taxes, en
force the provisions and administrate the Act, as defined in 
those particular Chapters, in person or through his deputies 
or assistants. 

Q. Is the term "Commissioner" defined in either the Motor 
Fuel Tax Act, Chapter 13 of Title 58, or the Special Fuels 
Tax Act, Chapter 14 of Title 58 of the Code of Virginia 1 
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A. It is defined in both Chapter s. 
Q. What definition is given 1 
A. It is defined as the "Commissioner of Motor Vehicles, 

Commonwealth of Virginia." 
Q. All right, sir. I s there any r efer ence to the State Tax 

Commissioner in either Chapter 13 or 14 of Title 58? 
A. No r eference to the Tax Commissioner in either Chap

ter. 
Q. To your knowledge, has the State Tax Commissioner 

ever authorized a r efund on taxes collected under 
Dep. the Motor Vehicle Tax Act, Chapter 13, Title 58 
4/ 17 j63 of the Code of Virginia 1 
page 7 r A. So far as I am advised, he has never made 

any ruling or taken any action under these Chap
ters. 

Q. Are you familiar with the administrative interpretation 
which was placed upon the provisions of Chapter 13 of Title 
58, Code of Virginia-for instance, the Motor Fuel Tax Act 
as interpreted by your Bureau of Gasoline Tax, from 1948 to 
1960, in r eference to the types of fuel tax thereunder 1 

A. I am fully familiar with the interpretation. It r emained 
the same from 1948 to 1960. 

Q. Directing your attention to the Motor Fuel Tax Act 
and, more particularly, to Section 58-687 and 58-711, as these 
Sections appear after the amendment of Section 58-687 in 
1952, can you state whether or not the term "all motor fuel" 
in Section 58-711 was interpreted to include any fuel designed 
for use in the operation of aircraft? 

A. Yes, the interpretation was that the definition "aviation 
fuel" covered any type of fuel used to propel an aircraft. 

Mr. Adams : This was the interpretation by your Depart
ment ? 

The Deponent: Yes, that is correct, sir. 

Q. (By Mr. Woodroof) Mr. Lamb, I hand you a 
Dep. copy of the Motor Fuel Tax Act and, particularly, 
4/ 17/63 invite your attention to Section therein r ecorded 
page 8 r as 58-730.1, entitled "Restricting purposes for 

which taxes levied under Sections 58-628, 58-711 
and 58-744 may be expended," and I would ask you to r ead 
that Section. 
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A. "58-730.1. Restricting purposes for which taxes levied 
under Sections 5 -628, 58-711 and 58-744 may be expended. 
Notwithstanding any other provision of law, no portion of 
the r evenue derived from the taxes levied under Sections 
58-628, 58-711 and 58-744 of th Code of Virginia, as amended, 
except upon aviation fuel, shall be expended for any purpose 
other than the purposes her einafter set forth : 

(a) The construction and r econstruction of highways, 
streets, bridges, tunnels and ferries and the maintenance 
thereof; 

(b) The acquisition of land, bridges, tunnels and ferries 
r equired ther efor: 

(c) The purchase of equipment r equired ther efor; 
(d) The employment of uch personnel as may be r quired 

ther efor; 
(e) Structures r equired in connection with the fo r egoing ; 

(f) Expenditures directly and necessarily r e-
Dep. quired for the foregoing purposes including r etire-
4/ 17 /63 ment of r evenue bond and no other reason. 
pao-e 9 ~ As used above, the word "revenue" shall be con-

strued to include only net r evenues r emaining after 
the making of any refunds for nonhighway use of motor fuel 
or fuels, as defined in Sections 58-687 and 58-732, as now pro
vided by law, and shall not be construed to mean any r evenue 
from taxes levied upon aviation fuel. 

The State Comptroller shall not issue any warrant on such 
revenues in violation of the provisions of this section. (1954, 
c. 226.)" 

And, the footnote : 

"The number of this section was assigned by the Virginia 
Code Commission, the 1954 act having assigned no number." 

Q. Mr. Lamb, would you state whether or not the contents 
you have r ead in this paragraph coincide with your adminis
trative view during this period in question, as to aviation 
fuel, and explain why or why not ~ 

A. I feel that it does, in that it points out a differ ence be
tween motor fuel and aviation fuel. It mentions aviation fuel 
that this doesn't apply to aviation fuel, in two places. That 
makes a distinction. 

Q. Between what, you mean ~ 
A. Between motor fuel and aviation fuel. 
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4j 17j63 
page 10 
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Q. In using that term "motor fuel," does it state 
"as herein defined," or does it just say "motor fuel"? 
r A. It says, "motor fuel or fuels, as defined." 

Q. In other words, Mr. Lamb, you say that it 
makes a difference between aviation fu el and motor fuel, as 
defined in this Chapter 1 

A. That is as I interpret it, yes, sir. 
Q. Under said Chapter 13 of Title 58, as administer ed by 

the Division of Motor Vehicles from 1952 to 1960, will you 
state whether or not taxes were paid by the dealers in motor 
fuel on all types of fuel used in the operation of aircraft, 
regardless of the distillation properties of said fuel ~ 

A. The taxes wer e paid on all types of fuel sold for use in 
propelling aircraft, that is correct. 

Q. In other words, your Department would not consider the 
definition of "motor fuel" in Paragraph (2), Section 58-
687 as r estricting the imposition of the tax on fuel ther ein 
defined, but you considered that the tax was to be imposed on 
all fuel used or designed for the use of aircraft, is that 
correct ~ 

A. That is correct, sir. vVe felt that the definition of avia
tion fuel broadens the meaning or definition, as given for 

Dep. 
4j 17j 63 
page 11 

motor fuel. 
Q. Can you describe exactly how the tax on 

aviation fuel was collected 1 
r A. The dealers in aviation fuel filed a r eport 
and a schedule giving the number of gallons sold, 

the opening and closing inventory and attached thereto a 
remittance covering the tax liability. 

Q. Is the filing of a r eport and the making of payment by 
the dealer and acceptance by the Commissioner of the funds 
tendered considered an assessment under the AcU 

A. No, sir, it is not. 

Mr. Adams : I object to that question and the answer on 
the ground it is a conclusion of law by the witness, not a 
statement of fact. 

Q. (By Mr. VVoodroof) vVbat r ecourse do you have when 
the dealer fails or refus es to file his r eports or pay the related 
taxes~ 

A. The Commissioner can make an assessment, based on 
any information available, to determine the amount of gallon
age and the amount of tax. 
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Q. Did you, during the period January, 1956, through 
March, 1960, ever have occasion to make such an assessment 
against Shell Oil Company for failure to pay the tax on avia

Dep. 
4j17j63 
page 12 

tion fuel1 
A. Such an assessment was never necessary, 

as the reports and payments were made timely. 
r Q. Do you know whether or not the payment of 

this tax by the Shell Oil Company was voluntary 
or otherwise 1 

A. It was voluntary. There was nothing to indicate any
thing else, as far as the reports and the payments wer e con
cerned. 

Mr. Adams : I object to that question and that answer on 
the grounds that it again is a conclusion of law as to the 
voluntary payment of the tax assessed. 

Q. (By Mr. Woodroof) Was it, at any time during the 
period January, 1956 through March, 1960, necessary to make 
demand for these taxes 7 

A. It was not ever necessary to make a demand for these 
taxes. I gather you are speaking of the same taxes there 7 

Q. Yes, Shell Oil Company. 
A. Yes. 
Q. Under what conditions were these taxes paid by the 

Shell Oil Company 7 
A. They were paid voluntarily, as I have described, by fil

Dep. 
4/17/63 
page 13 

ing of the necessar y r eports, schedules and the at
tachment ther eto of the r emittance covering the 
tax liability voluntarily, as I have stated. 

r Q. \Vho bears the ultimate burden of paying the 
tax on aviation fuel and all motor fuel 7 

A. The user of the fuel. 
Q. ·what evidence, if any, do you have in your r ecords that 

the Shell Oil Company collected the tax on this aviation fuel7 
A. Delivery tickets that are :filed by the user when r efunds 

are applied for. That delivery ticket carries the information 
as to the tax that was paid and the price that was passed on 
to the user. 

Q. As I understand it, Mr. Lamb, you made all lawful r e
funds to the user s upon the users' proper certification that 
the tax had been paid by said user 1 

A. The r efunds are made on application provided by this 
office, accompanied by the necessary delivery tickets, in time 
as provided by the Statute. 
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Mr. Adams : Just a question her e. The word "lawful" was 
used. That r efer s to the r efunds authorized directly under 
the Motor Fuel Tax Act ~ Those are the ones to which you 
you are referring ~ 

The Deponent : That is correct. 

Dep. 
4j 17j 63 
page 14 

Q. (By Mr. ' Voodroof ) According to the petition 
~ filed in Case Jo. A-1803, a petition for r efund of 

this tax was filed with the Department of Taxa
tion on December 23, 1959, which petition was forwarded to 
the Division of Motor Vehicles on December 29, 1959 by the 
Department of Taxation. Prior to December 29, 1959, was 
there any protest or complaint made by the Shell Oil Company 
in paying this tax on the product known as Shell 640 K ero
sene ~ 

A. As I have stated before, the payments and r eports wer e 
made voluntarily and I was not advised of any protest being 
mad by the Shell Oil Company. 

Q, Thereaf ter- that is, after December 29, 1959, was any 
prote t or complaint made by the Shell Oil Company on the 
payment of this tax . 

A. Again, as far as I have been advised, all r eports and 
payments wer e made voluntarily and ther e was no protest 
made by the Shell Oil Company. 

Q. ·w hat disposition did you make of the funds collected on 
the aviation fuel . 

A. The funds collected from the tax on the sale of aviation 
fuel are deposited in the Special Fund, as provided in 58-
730, and that Section also carries the information as to how 

these funds shall be used-for the promotion of 
aviation and the construction or r e-construction 
of airfields, I believe, aids to aviation. 

~ Q. I s ther e any other statement that you would 
wish to make at this time in connection with this 

subject, Mr . LamM 
A. I can't think of any further statement I can make at 

the present time that would be helpful. 

Dep. 
4j 17j 63 
page 15 

* * * * 
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Dep. 
4/17/ 63 
page 16 

C. II. Lamb 

CROSS EXAMINATION 

By Mr. Adams : 
r Q. Commissioner Lamb, I hand you :first a letter 

dated January 16, 1959, addressed to Mr. Charles 
L. Briggs of the Division of Motor Vehicles and signed by 
Mr. W. C. Boyd of Gulf Oil Corporation, which I ask you if 
you can identify as a copy of a letter in your :files which you 
have kept in the ordinary course of business? Can you iden
tify it as a copy of such letter? 

A. I can identify it as a copy of a letter from the Gulf Oil 
Corporation r eceived by this Division. 

Q. I next hand you a letter dated January 21, 1959 to 
Gulf Oil Corporation from C. H . Lamb, Commissioner, by 
Charles L. Briggs, Director, and ask you if you can identify 
that as a letter kept in the ordinary course of business in 
your :files ~ 

A. I can identify that as a letter written by this Depart
ment and kept in our :files in the ordinary course of business. 

Q. I next hand you a letter dated January 23, 1959, to Mr. 
Charles L. Briggs, Director, Division of Motor Vehicles, from 
Mr. W. C. Boyd of Gulf Oil Corporation and ask you if this 
is a copy of a letter kept in the ordinary course of business 
in your :files~ 

A. I can so identify this letter . 
Dep. 
4/17/ 63 
page 17 

Q. I next hand you a letter dated June 9, 1959, 
addressed to Mr. Charles L . Briggs, Division of 

r Motor Vehicles, from Mr. Macon M. Arthur, Attor
ney for Capital Airlines, and ask you if this is 

a copy of a letter kept in your :files in the ordinary course of 
your business~ 

A. I can so identify this letter. 
Q. I next hand you a letter dated June 17, 1959, addressed 

to the attention of Mr. Macon M. Arthur, from C. H. Lamb, 
Commissioner, over the signature of Charles L . Briggs, and 
ask if you can identify this as a copy of a letter kept in the 
ordinary course of business in your :files ~ 

A. I can so identify this copy. 
Q. I next hand you a letter dated October 28, 1959, to Mr. 

Charles F . Briggs, Division of Motor Vehicles, from Mr. H . J. 
Murtha, Director of Taxes for Capital Airlines, and ask you 
if you can identify this as a copy of a letter kept in your :files 
in the ordinary course of business ~ 
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A. I can so identify this copy. 
Q. I next hand you a letter dated November 9, 1959, 

directed to Mr. H. J . Murtha, Director of Taxes, Capital 
Airlines, by Mr. Charles L. Briggs and ask if you can identify 
this as a copy of a letter kept in the ordinary course of busi
ness in your files~ 

Dep. 
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A. I can so identify this copy. 
Q. I next hand you a letter dated November 12, 

1959, to h . Charles L. Briggs, Director, Bureau 
~ of Gasoline Tax, Division of Motor Vehicles, 

signed by Mr. H. J . Murtha, Director of Taxes of 
Capital Airlines and ask if you can identify this as a copy 
of a letter kept in your files in the ordinary course of busi
ness~ 

A. I can so identify this copy. 
Q. I next hand you a letter dated November 18, 1959, to 

Mr. H. J . Murtha, Director of Taxes, Capital Airlines, signed 
by Charles L . Briggs, and ask if you can identify this as a 
copy of a letter kept in your files during the ordinary course 
of business~ 

A. I can so identify this copy. 
Q. I next hand you a letter dated July 28, 1960, to the 

Commonwealth of Virginia, Division of Motor Vehicles, to 
the attenti.on of Mr. C. H. Lamb, Commissioner, signed by 
Mr. J . F . Legg, Supervisor of Property and Excise Division, 
General Tax Department of Shell Oil Company and ask if 
you can identify this as a copy of a letter kept in your 
files in the ordinary course of business ~ 

A. I can so identify this letter. 
Q. Lastly, I hand you a letter dated August 9, 1960 to Mr. 

J. F. Legg, Supervisor, Property and Excise Division, Gen

Dep. 
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eral Tax Department, Shell Oil Company, signed 
by yourself, C. H. Lamb, and ask if you can iden
tify this as a copy of a letter kept in your files in 

~ the ordinary course of business ~ 
A. I can so identify this copy. 

Mr. Adams : And I now ask the r eporter if she would take 
each one of those letter s and signify them in the order in 
which they have been identified, as P laintiff's Exhibits Nos. 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11. 

Note: The letter s were so marked for identification. 
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Mr. Adams: ·without waiving any of my objections as to 
the admissibility, r elevancy, competency or materiality of any 
of the testimony of Commissioner Lamb on his interpretation 
or construction of the Motor Fuel Tax Laws or the Special 
Fuel Tax Laws, which objection I again renew, I wish to ask 
Commissioner Lamb certain que tions dealing with the inter
pretation of this Act, the e two Acts, which he has already 
interpreted. 

Mr. vVoodroof : I would lilce to r enew my obj ction at this 
time as calling for a conclusion of law from the 
Commissioner, the questions of interpretation 
of the Act. 

Dep. 
4/17/63 
page 20 

of law 1 

r Mr. Adams : Do I understand you correctly, 
that you object to interpretation as a conclusion 

Mr. ·woodroof : If that is what you are going to ask him. 
Mr. Adams: Does that go to your own questions regarding 

the interpretation of the Act1 
Mr. vVoodroof: As to your questions, of course. 

Q. (By Mr. Adams) Commissioner, I hand you a copy of 
the Motor Fuel Tax Laws of this State and ask you first, 
does Section 58-687 (2) of Article 1., Chapter 13, Tjtle 58 
of the Code of Virginia as it existed between J anuar r 1, 1956 
and March 30, 1960, define the term "motor fuel 1" 

A. It does. 
Q. Does this definition provide that in order for any fuel 

other than gasoline to constitute motor fuel, it must meet 
certain distillation tests specified in that ection. 

Dep. 
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A. It provides what "motor fuel" shall mean, 
and furth r provid s that it shall meet certain 
distillation tandards. 

r Q. That it either has to be gasoljne or meet 
these distillation r equirements jn ord er to be a 

motor fuel 1 
A. I am not positiv it r estricts to gasoline, and then only 

these others. It says, "All prodncts commonly or commer
cially known or sold as ga oline, including casinghead and 
absorption or natural ga oline, r egardless of thejr classifi
cations or nses." And th n, it provides for the standards it 
has to r each for a motor fuel as defined in (2). Have I an
swer ed your question 1 

Q. Again, the definition of "motor fuel" contain d in this 
Sectjon states that, in order to be motor fuel, it must either 
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be gasoline as defined in that Section, and must meet certain 
distillation requirements~ 

A. That is correct. 
Q. J ow does this term "motor fuel" have the same meaning 

throughout Article 1., Chapter 13, Title 58 of the Code of 
Virginia~ 

A. It does not. 
Q. You say it does not, despite the fact that Section 58-687, 

entitled "Definitions" states that, "The following words, t erms 
and phrases used in this chapter are for the purpose her eof 
defined as follows : ~ " 

Dep. 
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correct ~ 

A. That is correct. 
Q. So, even though that Code provision states 

that the terms defined, including "motor fuel," 
r which is defined, have the same meaning through

out the Chapter, you say that they don't, is that 

A. That is correct. It is my interpretation that "Aviation 
fuel," (3) , broadens the meaning of motor fuel. 

Q. Despite the fact that aviation fuel, as defined, states 
that it means a motor fuel ~ 

A. That is correct, in spite of that. 
Q. How did you r each this interpretation ~ 
A. By the wording of the definition, "Aviation fuel means a 

motor fuel designed for use in the operation of aircraft, and 
sold or used for that purpose." I have interpr eted that to 
mean any grade of motor fuel that propels an aircraft. 

Q. So, if an airplane could fly by water, it would he taxed 
under that Act ~ 

A. If it could be consider ed a fuel. 
Q. vVell, if it propels the plane so it flies through the air, 

if it is water , it would be taxed under that Act ~ 

Mr. \Voodroof: I object. You are getting off into some 
mighty technical questioning there. 

Dep. 
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fuel. 

Q. (By Mr. Adams ) \¥ill you answer the ques
tion. 

A. I will an swer again, if it was consider ed a 

Q. Anything that propels the plane through the air would 
be consider ed a fuel, would it not~ 

A. I think we are getting into a field now that we know 
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very little of. \Ve are getting into fuel and energy. There 
could be a differ ence. 

Q. All right, then, a ssuming that a fuel was used to propel 
a plane through the air and that, in fact, it did not meet the 
requirements of the definition of motor fuel contained in 58-
687, it would have still been subject to the Motor Fuel Tax as 
it existed under the laws between January 1, 1956 and March 
30, 1960 ~ 

A. That was our interpretation. 
Q. This was the inter pretation placed upon this Act in 

the letter introduced as Plaintiff's Exhibit No. 2, dated J anu
ary 21, 1959, sent by this office to Mr. wr. C. Boyd of Gulf Oil 
when they inquired as to the applicability of the Motor Fuel 
Tax Laws to certain jet turbine aviation fuel they proposed 
to sell in this State, is that correct ~ 

A. May I ask what interpretation ~ 

Dep. 
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Q. That it applied irrespective of any distilla
tion test ~ It applied r egardless of the fact the 
motor fuel in question did not meet the statutory 

r distillation test requirements ~ 

Mr. Woodroof: Excuse me-Mr. Adams, you are ask
ing questions about a letter that was written, is tha t correcU 

Mr. Adams : That is correct. It is dated January 21, 1959. 
Mr. \f\T oodroof : I would like to suggest that Commissioner 

Lamb r ead that letter . The answer is right in the letter. 

Q. (By Mr. Adams) ·would you r ead that letted 
A. Addressed to Gulf Oil Corporation, P. 0 . Box 8056, 

Philadelphia 1, P ennsylvania. 
"Attention: Mr. \V. C. Boyd 
Gentlemen : 
vVe have for acknowledgment your letter of January 16, with 
r ef er ence to the levy of motor fuel tax on jet turbine aviation 
fuel. 
Although the fuel which you are now marketing does not come 
within the specifications of motor fuel as defined in the Act, 
aviation fuel is inter pr eted to mean any fuel, r egardless of 
specification, which can be used to propel aircraft. 

The inclusion in the Act , Section 58-730, of the 
provision whereby the tax on aviation fuel shall 
be paid into the treasury of this State, f or a 

Dep. 
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tion of the laws of this State r elating to aviation 
and for the construction, maintenance and improvement of 
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airports and landing fi elds within this State, would necess
arily provide for the levy of tax on all aviation fuels . 
The entire purpose of this section of the Act would be com
pletely defeated if in the future all aircraft were converted 
to use jet fuel. 
Therefor e, until such time when the collection of this tax is 
not required by law, such fuel must be r eported and the tax 
paid ther eon. 

Yours very truly, 
C. H. Lamb, Commissioner 

By : Director 
Bureau of Gasoline Tax" 

And, that is a letter, I think, that was earlier identified as 
being signed by Mr. Charles L . Briggs. 

Q. Is your position in the interpretation of this Statute 
the same as it was then, or has it changed 1 Is your inter
pretation of the Motor Fuel Tax Act the same today as it 
was then on January 21, 19591 

A. It is. Are you r eferring to the Act as it existed be
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tween 1948 and 1960 1 
Q. That is correct. 
A. Yes, my interpretation 1s the same now as 

r it was then. 
Q. That is to say, as said in this letter , that 

your broadening the interpretation of the Motor Fuel Tax 
Act to cover all aviation fuel is based upon Section 58-730 ~ 

A. My statement was that the definition of aviation fuel, 
in itself, ser ved to broaden the definition of motor fuel, when 
applied to aviation fuel. 

Q. Then the interpretation you place upon it is based upon 
additional grounds other than stated in this letter dated 
January 21, 1959, wher e you only r elied upon 58-730 1 

A. No, I don't agree with that. 
Q. "\Vell, is that tl1 e only Section that yon r elied upon m 

that letter for your interpretation 1 
A. As stated before, this letter dated January 21 was 

written by Mr. Charles L. Briggs for C. H. Lamb, Commis
sioner, and in the second sentence, which r eads, "Although 
the fuel which you are now marketing does not come within 
the specifications of motor fuel as defined in the Act, aviation 
fuel is interpreted to mean any fuel, regardless of specifica-
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tion, which can be used to propel aircraft," it is 
my opinion he was relying on the definition in 58-
687, (3), that defines aviation fuel, "means a motor 

r fuel designed for use in the operation of aircraft, 
and sold or used for that purpose." 

Q. Which, as I understand it from you, would include water 
if water was a fuel ~ 

A. If it could be considered a fuel. 
Q. Now, Commissioner, in this letter, the last paragraph, as 

you have read it, and states that, "Therefore, until such time 
when the collection of this tax is not r equired by law, such fuel 
must be r eported and the tax paid ther eon," jn regard to that 
paragraph, you have then taken the position, unequivocally, 
that all such taxes must be paid by any company selling in this 
State any fuel to propel aircraft of any kind ~ 

A. That is correct, any fuel being sold that would come 
under the definition of aviation fuel. The r eports would have 
to be made and tl1e tax paid by any company semng it within 
the Commonwealth of Virginia. 

Q. So, Commissioner, any protest made by any company, 
either before that time-that is, after 1952 and up to 1959 or 
ther eafter, would have r eceived the same answer as stated in 
this letter to Gulf Oil Corporation~ 

Dep. 
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Mr. \Voodroof: I object to that, because we don't 
know whether any other company had the same 

r fuel as Gulf Oil had, and we are talking about a 
type of Gulf fuel. 

Mr. Adams : My question goes to any fu el which would 
propel aircraft, and the Commissioner has testified any fuel 
that would propel aircraft would be subject to the tax and, 
I assume, irrespective of who sold the fuel. 

Q. (By Mr. Adams) Is that correct~ 
A. That is correct. 
Q. If any company had not paid the tax on any fuel sold to 

propel aircraft in this State, they would have been subject 
to the penalty provisions stated in the Motor Fuel Tax Laws, 
would they not~ 

A. That is correct. 
Q. So, a protest would have been futile, wouldn't iU 
A. I think we would have to determine what form the pro

test was in before I could answer that question. 
Q. Now, Commissioner, we have been talking about the 
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Motor Fuel Tax Law and the payment ther eunder of tax on 
fu el used by airplanes, as it existed up until March 30, 1960. 
After that day, and up until the present, you now tax avia-

Dep. 
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tion fuel, including Shell 640 K erosene, under a 
different Statute, " Special Fuels Tax Laws," do 
you not1 

r A. I am not attempting to evade the question, 
but I don't know the formula for 640 K erosene. 

Anything that doesn't come under the provisions of Chapter 
13 will now fall under the provisions of Chapter 14. As far as 
the taxing of aviation fuel is concerned, I understand that 
this would not-this Shell 640 would not come under the defi
nition now in Chapter 13. We are taxing it in Chapter 14. 

Q. That is to say, that Shell 640 Kerosene then, is now 
taxed under Chapter 14, which is a Special Fuels Tax Act 1 

A. That is my under standing. 
Q. As are similar such fuels sold by other airlines, com

monly r eferred to as, probably the general classification would 
be jet turbine fuel 1 

A. I am not familiar with the trade names or technical 
terms, but I have heard it referred to as that. 

Q. I now invite your attention again to the Code of Vir
ginia, Chapter 14, entitled the "Special Fuels Tax"-

Mr. Woodroof: Excuse me. Will you state whether you are 
inviting his attention to the revised Code of Virginia or as 
it exis ted between 1956 and 19601 

Mr. Adams: That will come in the course of my question. 
I am going to have him r ead some amendments as enacted, 
and it will show. 

Dep. 
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Q. (By Mr. Adams) In this Special Fuels Tax 
Act, does it not state that an amendment became 

r effective on March 30, 19601 
A. It states, "The 1960 amendment, effective 

March 30, 1960, added paragraphs (3a) and (12) and made 
changes in paragraphs (4), (7), (7a), (8) and (9). 

Q. One of the changes r eferred to therein is a change 
in paragraph (4) . ·would you look at this 1960 amendment 
and compare it with the law as it existed prior to that time, 
and r ead that portion of paragraph ( 4) of Section 58-732 
which was added by this amendment 1 
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A. The portion that was added is as follows: "including 
all types of fuel used in any type of aircraft, rocket or simi
lar device." 

Q. Ancl it is under this amendment that you, since March 
30, 1960, taxed Shell 640 Kerosene~ 

A. It is under this provision that we tax all motor fuel 
not taxed under the provisions of Chapter 13, which, I under
stand, includes Shell 640. 

Q. And that is because this entire Section, as amended, now 
reads-would you please read paragraph ( 4) ~ 

Dep. 
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A. Paragraph (4) of 58-732, "Definitions" r eads 
as follows : " ( 4) Fuels shall mean and include all 
combustible gases and liquid s, used or intended for 

~ use in an internal combustion engine or motor for 
the generation of power to propel motor vehicles 

on the public highways including all types of fuel used in any 
type of aircraft, rocket or similar device, except such fuels as 
are subject to th e tax imposed by chapter 13 ( ~ 58-686 et 
seq.) of this title." 

Q. And it is under this Section that you have, since March 
30, 1960, levied a tax upon SJ1ell 640 Kerosene fuel, is that 
correct~ 

A. That is correct. 
Q. Vi!hy is this so, since this provision states that it applies 

only to fuels which are not subject to the tax imposed by 
Chapter 13, which is the Motor Fuel Tax, and which you 
have stated covers the applicability of the tax on Shell 640 
Kerosene~ 

Mr. -Woodroof : I want to renew all of my objections all 
through her e. You are talking about a r evised Code of Vir
ginia, whereas the allegations are all brought applicable to 
a period in which the Code was different from the way it is 
now, and interpr etations wer e placed upon it in accordance 
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with the Code as it then existed. You are now 
going into detail into the r evised Code which, 
actually, has no application to this case, and I 

~ therefore renew all of my objections. 

Q. (By Mr. Adams) Would you answer the question 1 
A. The definitions were changed in Chapter 13, as well as 

certain changes being made in Chapter 14. 
Q. Would you check and see in the Code and see when the 

changes were made in the Code in the definition of "motor 
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fuel" under Chapter 13 of the 1:otor Fuel Tax Act, and tell 
me if it was not until1962 that such an amendment was made 1 

A. The notation says, "The 1960 amendment added sub
section (11)"-which is not pertinent, which is "Usecl in this 
State" and has no bearing. The notation also says, "The 1962 
amendment r ewrote subsection (2) ." That is, of Chapter 13 
of Section 58-687. 

Q. And that sub-paragraph (2) is a definition of "motor 
fuel" is it not ~ 

A. That is correct. 
Q. So, that Statute was not amended until 1962, 1 that. 

correct~ 
A. Correct. 

Q. So, from March 30, 1960, until the 1962 
amendment to the Motor Fuel Tax Act, which you 
have just r ead, und r your interpretation of the 

r Motor Fuel Tax Laws, as they exi ted between 
March 30, 1960 and until1962, Shell 640 Kerosene 

should have been taxed under Chapter 13 and not Chapter 
14, is that not correct¥ 
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A. I don't agree with that. Provisions had be n madt> by 
the 1960 G neral Assembly session to tax it under 14. 

Q. Your interpretation was that the Motor Fuel Tax Act, 
as enacted by the General Assembly during that arne period, 
as it existed during that same period, would apply to 640 
K erosene fuel, is that not correct~ 

A. My interpretation, a stated, was up to 1960. I madt> 
no reference between 1960 and 1962. 

Q. But the same Act existed during that time, did it not, 
until it was amended in 19621 

A. As far as the definition of "motor fuel" in 58-687, too, 
that is correct. 

Q. It existed until 1962 and, under the interpretation whjch 
you have testified here today, Shell 640 would have been 
taxed under that Section, would it not ~ 

A. I am not positive that the alterations or the amendments 
made in 14 do not require us to tax it under that Section aft er 

1960. I have stated before that I thought the inter
pretation was clear, that it could be taxed under 
the provisions of 58-687 (2), and I still think so. 

Dep. 
4j 17j63 
page 34 r Q. And that interpretation ·would have contin-

ued up until 1962, when that enactment waR 
amended1 

A. That is correct, sir. 
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Q. So, despite the fact that the 1960 amendment to Section 
58-732, under the Special Fuels Tax, states unequivocally that 
that tax only applies to fuels not subject to tax under Chap
ter 13, which is the Motor Fuel Tax Act, you, neverthele s, 
after March 30, 1960, applied the tax under the Special 
Fuels Tax Laws 

A. That is correct. 
Q. And you did this because Chapter 14 then specifically 

provided for the taxing of Shell 640 Kerosene, is that correct ~ 
A. It provided for the taxino· of any fuel that was not 

taxed under Chapter 13. It is my under standing that the 
Shell 640 now properly falls under Chapter 14. 

Q. As it did after March 30 of 1960 . 
A. Yes. 
Q. If your interpr etation of Chapter 13 was correct, why 

was i t nrcessary fo r the Legislature to provide fo r that 
provision in Chapter 14, if, in fact, all aviation fuel 
used to propel aircraft was snbject to the {otor Fuel 
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Tax. 
A. I'm afraid I can't answer the question as 

to why the Legislature passed a particular bill, 
~ due to th fact this was not legislation reque ted 

by us or spon. ored by us or r equested to be spon
sored by Member s of the General Assembly. My main job, 
as far as this was concerned, was to view it from an adminis
trative angle to see if it affected the administration of the 
whole Chapters by this division di:ffer enc . 

Q. I notice that this amendment in 1960 was effective on 
farch 0, 1960, which means it was emergency legislation 

under our laws. vVhat wa the emergency that necessitated 
the passage of this Act ~ 

A. Again, I can't answer the question as to what emer
gency exi ted, a to why it was absolutely necessary to have 
it at that time. 

Q. Could it possibly have been because of the fact that 
throughout 1959 ·our interpretation of the Motor Fuel Tax 
Act had been challenged by several sources, as indicated by 
these letters introduced, a to the applicability of the Motor 
Fuel Tax Laws to fuel of the type known as "jet aviation 
turbine fuel~" 

A. Such a thing is possible. 
Q. Do you know who did sponsor this legislation in 1960 ~ 

Dep. 
A. I am relying strictly on memory at the pres

ent time. I believe that it was offered by Mr. 
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4j 17 j 63 Grady Dalton, at the r equest of the Bureau of 
page 36 ~ Aeronautics of the State Corporation Commis

sion. I think I am right about Mr. Grady Dalton. 
Q. Commissioner Lamb, if I r ecall your testimony correctly, 

you indicated in the que tions from Mr. Woodroof that Shell 
Oil's petition to the Department of Taxation, :filed jn Decem
ber of 1959 and r eceived here at your office, rud not constitute 
a protest ? 

A. If I r emember my answer, I said that, when making the 
r eports and paying the tax, no protest was made by the tax
payer Shell Oil Company. 

Q. But you did not deny filing such an application would 
constitute a protest when they were trying to get back the tax 
monies1 

A. I did not deny or identify it as a protest. I simply said 
when th ey made the reports they made the payments anr1 no 
prote t was made at that time. 

Q. I am handing you the letter introduced as Plaintiff 's 
Exhibit No. 10, directed to you on July 28, 1960, signed by 
Mr. I egg of Shell Oil, and ask yon if this doesn't con titnte 
a protest as to the collectjon of taxes on Shell 640 K rosene? 

A. I am af raid I am not qualified to define pro
test or draw any fine distinction. I would ay they 
ar e very strongly questioning the fact and were 

~ protesting the reporting and payment in their 
own language. Whether or not that constitutes a 

protest, really, I am not prepared to say. 
Q. \Vould you state the date of that 7 
A. July 28, 1960. 

Dep. 
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RE DIRECT EXAMINATIO J 

By Mr. vVoodroof: 
Q. {r. Lamb, Mr. Adams has questioned you rather exten

sively concerning the law as amended since the end of the 
period in question her e, wl1ich was March 31, 1960. Under 
the Code, as amended, to take effect af ter March 31, 1960, is 
there any differ ence jn the rate of tax levied on aviation fuel 
by Chapter 13 and the rate levied on it bv Chapter 14 of 
Title 58 of the Code of Virginia ? 

A. If I under stand you correctly, it is this. Do they levy 
the same tax on the fu el taxed under the provisions of Chap
ter 13 and Chapter 14? 

Q. Cor rect. 
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A. The fuel tax, as far as it applies to aviation fuel- and, 
I think that is the subject we are confining this to- it is the 

identical, same tax. 
Dep. 
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Q. And it would be the same amount of tax 1 As 
far as the tax, it wouldn't make any difference to 

~ the payer or r eceiver in the State of Virginia as 
to paying the tax, no matter under which Chapter 

it was collected. 
A. As far as amount was concerned, it would make no 

differ ence. 
Q. Did these amendments, to which he r eferred and you 

have been discu sing, include changes other than those r ela
tive to the placino- of certain aviation fuel taxes over into 14 
rather than Chapter 13-were ther e oth er chano-es, or did 
it just r elate to such a change ~ 

A. I believe I can answer that by r eading the note under 
58-715, "Refund of tax on motor fu el," which states, "The 1960 
amendments. The first 1960 amendment, effective March 30, 
1960, in erted the pr ovisions fo r graduated r efunds of the 
tax on aircraft fuel, to be given effect on and after July 1, 
1961. The second 1960 amendment, effective July 1, 1960, in
cr eased the r efund provided for in the third sentence from two 
to three cents and the r efund provided fo r in the second f rom 
the las t sentence from five to six cents." That is all that has 
any application to aviation fuel. 

Dep. 
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Mr. Adams : May I interject one point ~ Those 
wer e not effective under the emergency provisjons 
we di cussed earlier, because they became effective 

~ in J uly. 
The Deponent: They carry the elates, one m 

1961, one in 1960. 

Q. (By Mr. \ iVooclroof) Now, Mr. Lamb, Mr. Adams 
pointed out in his questioning that, if a taxpayer did not 
make the r eports r equired to be made, that there was a law 
which would affect him adver sely if he wer e in the wrong in 
so doino-, is that correct, sir1 

A. That is correct, sir. 
Q. I hand you the Code of Virginia, Section 58-726, which 

was in effect during the period in question-that is, January 
1956 through March 1960, and I would ask you to read that 
Section, if you will. 

A. Section 58-726, "\ iVhen Commissioner may estimate motor 
fuel r eceived; assessments as evidence. 
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"vVhenever any dealer shall neglect or r efuse to make and 
file any report for any calendar month as required by this 
chapter or shall file an incorrect or fraudulent r eport, the 
Commissioner shall determine, from any information obtain
able, the number of gallons of motor fuel with r espect to which 
the dealer has incurred liability under the motor fuel tax laws 
of the State. In any action or proceeding for the collection 
of the motor fuel tax and any penalties or interest imposed 

in connection ther ewith, an assessment by the Com
missioner of the amount of the tax due and interest 
or penalties clue to this State shall constitute 

Dep. 
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the burden of proof shall be upon the dealer to 
show that the assessment was incorrect and contrary to law." 

Q. Mr. Lamb, I will ask you, should the occasion arise dur
ing the period in question here, that a dealer fail or r efuse to 
r eport the taxes on aviation fuel, is this Section the one that 
you would take action under as a preliminary or first meas
ure ? In other words, if he did not report it, is this the Section 
or weapon that you would use to get at the tax, or is it not? 

A. This is the Section that we would use. W e would make 
an assessment on whatever information was available. 

Q. During the period in question, from January 1, 1956, 
through March 30, 1960, wer e you ever called upon to put 
this Section into operation and make such an a essment 
against Shell Oil Company1 

A. No such action was necessary, as I have stated before. 
The r eports were made and the payments timely. 

Q. Now, Mr. Lamb, I would ask you to now r ead Section 
58-689 of the Code of Virginia, as it was in effect during the 
period in question, from January 1, 1956 through March 30, 

Dep. 
4/ 17/ 63 
page 41 

1960. 
A. Section 58-6 9 r eads as follows : "Appeal to 

courts from Commissioner's decisions. 
~ "Any per son against whom an order or decision 

of the Commissioner has been adversely r endered 
relating to the granting or cancelling of a li cense, the filing 
of a bond, the increasing of the amount of a bond, the chang
ing of surety on a bond, the filing of r eports, the examination 
of records or any other matter wherein the findings are in 
the discretion of the Commissioner may appeal from such 
order, decision or action to the Circuit Court of the City of 
Richmond, if such appeal is f-Iled within fifteen days." 
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Q. Mr. Lamb, during the whole course of this transaction, 
the whole period-1956, 1957, 1958, 1959 and to March, 1960, 
did Shell Oil Company ever avail itself of this Statute here 
against you or against any order or any assessment or any 
levy or any collection that you made~ 

A. Shell Oil made no such appeal application, under the 
provisions of Section 58-6 9. 

Q. Mr. Lamb, did the Shell Oil Company ever, during this 
period, obtain an injunction against you for collecting this 
tax against them in any court or in any way or attempted to, 
to your knowledge~ 

A. To my knowledge, they neither attempted to or obtained 

Dep. 
4j17j63 
page 42 

any injunction in any court. 
Q. Did they, in fact-do your records show, 

have you seen anything to show that they even 
~ wrote to you and protested during that period 

regarding this tax~ 
A. The r eports were made and the taxes paid and there is 

nothing in our r ecords to indicate any protest was made at 
that time. 

Q. And this letter of July 28, 1960, is the first notice di
r ected to you by the Shell Oil Company in this regard ~ 

A. I am advised that this letter of July 28, 1960, from the 
Shell Oil Company, addressed to me as Commissioner, is the 
first communication addressed to me, as Commissioner, from 
the Shell Oil Company on this subject. 

Mr. Woodroof: All right, sir. 

RECROSS EXAMINATION 

By Mr. Adams: 
Q. Commissioner, you certainly don't contend under Sec

tion 58-689, that, whether a particular motor fuel is or is 
not subject to the Motor Fuel Tax Laws, is within your dis
cretion, do you ~ 

A. I was answering that question with reference to what is 

Dep. 
4/17/63 
page 43 

contained in this particular Section, with r efer
ence to, let's say, the filing of reports. 

Q. Only with r espect to filing of reports ~ 
~ A. Or any other matter wherein the findings 

are in the discretion of the Commissioner. 
Q. But, whether or not a particular motor fuel is or is not 

subject to Motor Fuel Tax Laws is not within your discre
tion? 
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Mr. \Voodroof : I object to that question. Your whole alle
gations as to-

Q. (By Mr. Adams ) You don't contend it is a matter ·with
in your discretion, do you 7 

A. If it falls wi thin the definition of Chapter 13 or Chapter 
14, then it is not in my discretion whether or not the tax shall 
be collected. I have expressed an opinion as to the definition. 

Q. But, whether or not a particular motor fuel is or is 
not subject to the tax is not a question within your discr e
tion 7 

A. Only so far as the definition might be in my discretion 
or an opinion of mine. I am mailing the distinction. I have 
said that, in my opinion-

Q. It was within the Act 7 
A. It was ·within the Act. Then, by being -..vithin the Act, 

Dep. 
4j 17j63 
page 44 

no discretion is left whether or not you collect 
tax. If it is imported and sold or used, then the 
tax has to be collected. 

~ Q. So, it's a question of whether or not it is 
within the purview of the Act and not whether 

or not it is 'vi thin your discretion 1 
A. Right. 

Mr. Adams : That is all. 
Mr. Woodroof: Just one more question. 

By Mr. Woodroof : 
Q. Mr. Lamb, do you hold that, when you go to apply this 

Statute or any other Statute, that you have the right to make 
an administrative determination of what the Statute means
yes or no 1 

A. I think, in this and all other cases of administration the 
Act gives the Commissioner authority to adopt rules and 
r egulations, take action not inconsistent with the Act. 

Q. And do you make an administrative determination in 
each case, is that correct 1 

A. I think it is absolutely necessary in the oper ation of an 
administrative agency. 

Q. Do yon consider that administrative determination dis
cretionary1 

A. If you mean discretionary, as based on the facts as they 
exist at that time, yes . 

• 
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4/ 22/63 
page 9 r 

* 

* 

Mr. Tyler: I under stand from counsel, h has stated at 
the bar of this Court, that the Shell Oil Company now takes 
the position that it is bringing these two ca es for the 
benefit of Capital Airlines and Piedmont Aviation. Is that 

what you stated, sir. 
4/ 22/ 63 Mr. Carter: That is correct. 
page 10 r Mr. Tyler: That being the ca e, the Common-

wealth wishes to make thjs motion, a motion to dis
miss both petitions or applications as the position now taken 
by the petitioner is that it has no r eal interest in the error 
of these taxes, and that Capital Airlines, Incorporated, now 
the United Airlines, Incorporated and the Piedmont Aviation, 
Incorporated are the r eal plaintiffs for the following r easons : 
First, the Statute under which these proceedings are brought 
does not permit one per son or corporation to r ecover taxes 
for the benefit of some other person or corporation. Second, 
only the real party in inter est can maintain such an action. 
Third, the petitioner, having admitted that it has no inter est, 
cannot maintain an action on behalf of another party 
allegedly having a substantial inter est. Fourth, the "Tax 
Refund Laws" will be rendered in utter confusion if one per
son were permitted to assert such claims on behalf of other 

per sons . Fifth, Section 58-1130 of the Code of 
4j22j 63 Virgjnia, under which these cases are brought, 
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page 11 r under whjch this Court derives its jurisdiction, 
expressly states that the per son making applica

tion for relief must be, first, a per son against whom the 
assessment was made and, second, the person aggrieved by 
any such assessment. The petitioner cannot show that it 
is the aggrieved person, for it has already been reimbursed 
by its customers from whom it exacted the money which it now 
seeks to r ecover from the Commonwealth, and now admits 
that it has no interest in the funds sought to be r ecovered 
in these cases. 

That is the motion, sjr, that we make. 

* * * * * 

4/22/ 63 
page 12 r 

* 

The Court: 

* 

4j22j63 
page 13 r 

* * * * * 

So, I overrule the motion and direct you to note 
4j22j 63 the exception. 
page 14 r Mr. Tyler: We except to Your Honor's ruling. 

* * * * * 

4j22j63 
page 23 r 

* * * * * 

ELLSWORTH BOSIEN, a witness called by and on behalf 
of the petitioner, after being duly sworn, testified as follows: 
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DIRECT EXAMINATIO J 

By Mr. Adams: 

4j 22j63 
page 24 r 

• • 

Q. Mr. Bosien, I hand you three documents, which I will 
appreciate your identifying. Identify the first one, please. 

A. Yes, sir. The first is a certificate from the State of 
Delaware. It states Shell Oil Company is incorporated and 
authorized under the State law of Delaware. 

Mr . Adams : I would like to enter thi. as P etitj oner's Ex
hibit No. 13. 

JOTE : So marked and filed. 

Q. (By Mr. Adams) I hand you the next one, which I will 
appr eciate your jdentifying. 

A. This is a document from the Stat Corporation Com
mission of the Commonwealth of Virginia, which states Shell 
Oil Company is authorized under the laws of the State of 
Delaware and holds a certificate of anthorization to transact 
busines in Virginia. 

Q. It is dated ~ 
A. The 28th of September , 1949. 
Q. Excuse me, the <iocnment js dated ¥ 

A. April 11, 0963. 
4/22/63 Q. I hand you a third docmnent, which I will 
page 25 r appr eciate your identifying. 

A. The third is a certificate from the State 
Corporation Commis ion which states tl1at the office at which 
all claim against Shell may be enter ed, audited and settled 
and paid, was designated as the Central National Bank, Rich
mond, Virgjnia, on September 28, 1949 and it r emained un
changed until the r egistered office was e tablished on March 
1 , 1959 in Richmond, Vjrgini a . That office is presently lo
cated at 10 South lOth Street, Richmon <i 19, Virginja. This 
document is dated April 19, J 963. 
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Mr. Adams : I ·would like to introduce these last two docu
ments as Petitioner's Exhibits 14 and 15. 

NOTE : So marked and filed. 

Q. (By Mr. Adams) Mr. Bosien, does Shell also maintain 
any other office other than its registered office in the City 
of Richmond, Virginia ¥ 

A. Yes, since 1939 we have had a sales office in Richmond. 
For the last ten years this office has been the District Sales 
Office, encompassing operations for practically the entire 
State of Virginia. 

Q. And this office is presently located where ~ 
4j 22j 63 A. At 1004 North Thompson Street. 
page 26 r Q. And it has been for the last ten years~ 

A. Yes, i t has . 
Q. Mr. Bosien, were ther e any other offices maintained by 

Shell in this state during at least the last ten years where 
claims against Shell were r eceived, settled and paid ~ 

A. ro. The only two offices that could r eceive, settle and 
pay claims would be the register ed agent at 10 South lOth 
Street and the District Sales Office at 1004 North Thompson 
Street, both in the City of Richmond. vVe had three other 
locations in the State of Virginia. Vve have a bulk storage and 
distribution plant in Norfolk, Virginia, in Bellwood, Virginia 
and Roanoke, Virginia, but claims wouldn't have been r e
ceived, processed and paid at the e offices . If a claim was r e
ceived by tho e offices it would have been immediately trans
ferred to the District Sales Office at 1004 North 'l'h ornpson 
Street for further processing. 

Q. Jow is this District Sales Office of which you peak 
under the direct supervision of the Division Office located 
in Baltimore¥ 

A. Yes, it is and all claims would be processed by the Dis
trict Office here in Richmond, unless ther e was 

4j22j63 some reason why the refund could not be made or 
page 27 r the claim could not be processed completely her 

in Richmond, and then it would be sent to the 
Division Office in Baltimore and payment would he made 
from that office. 

Q. But the only office in this State wher e such claims could 
be processed are which two ¥ 

A. The two offices her e in Richmond, ] 0 South 1Oth S treet 
and 1004 Thompson Street. 
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Q. Over the past ten years has Shell ever sold any of its 
Shell 640 K erosene to Capital Airlines, Incorporated and 
Piedmont Airlines, Incorporated in Virginia ~ 

A. Yes, I believe starting about 1955 we started selling 640 
K erosene to Capital Airlines and, about 1958, we began sell
ing it to Piedmont Airlines. 

Q. Now is Shell 640 K erosene a gasoline~ 
A. Oh, no. 
Q. I s it your understanding that it is within the statutory 

distillation tests prescribed under the Motor Fuel Tax Laws 
of Virginia ~ 

A. It is my under standing that it is not. 
Q. Now Mr. Bosien, wher e would any r eports and r eturns 

r elating to and any taxes that wer e paid upon any of these 
gallons of Shell 640 K erosene which was sold to Capital and 

Piedmont-wher e would they have been prepared, 
4j22j63 these reports and returns on taxes paid ~ 
page 28 r A. They would have been prepared in the Balti-

more Division Office, Treasury Department, P. S. 
and T. section of which I am supervisor. They would have 
been prepared in the Baltimore office, P. S. and T. section and 
forwarded to the Commonwealth of Virginia. The r eports 
would have been filed and the checks paid to the Common
wealth of Virginia. 

Q. "What agency of the Commonwealth of Virginia ~ 
A. The Department of Taxation, Division of Motor Ve

hicles. 
Q. May I correct you on that ~ Was it directed to the Divi

sion of Motor Vehicles and not the Department of Taxation 1 
A. Yes, sir, it was-to the Division of Motor Vehicles. 

Mr. Woodroof: I object to leading the witness. 

Q. (By Mr. Adams) Does the Division of Motor Vehicles 
audit your books and records on sales of all fuel sales made 
in Virginia~ And, if that is true, wher e is that audit done 1 

A. They periodically come to the Division Office 
4/22/63 in Baltimore to perform this audit, 200 East Joppa 
page 29 r Road, Baltimore 4, Maryland. 

Q. Could these r ecords be audited at the Dis-
trict Sales Office of Shell her e in Richmond~ 

A. You say "Could they be audited here in Richmond ?" 
Q. Yes. 
A. Yes, they could be, but it would be very impractical 
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and expensive. We would have to bundle up our r ecords for 
the period under audit, which would take a truck or more to 
bring the r ecords down here, they would have to be un-boxed 
-I don't know whether they would be in a workable condition 
at that time-the audit would be performed, the boxes would 
have to be packaged up agajn and sent back to our office. 
vVhile the records are down her e, our Division Office in Balti
more pays tax returns for a seven-state area and, if auditors 
from any of the six other states came in to audit our r ecords, 
they could not audit them because the records would be in Vir
ginia. So it would be impractical. If we receive any customer 
correspondence concerning invoices, we couldn't answer the 
correspondence because we would not have the invoices in our 
file. So it would be a very impractical measure, actually, to 
send the records. And I don't believe the Commonwealth 

of Virginia has ever asked that the records be 
4j 22j 63 sent to Richmond. 
page 30 r Q. To your knowledge, Shell has never been r e-

quested to bring these records down to Richmond~ 
A. No, they have not. 
Q. Now, Mr. Bosien, it's already been introduced into evi

dence, the three applications prepared by Shell Oil which 
were filed with the Department of Taxation, seeking refund of 
erroneous assessments sought in this suit. These applications 
were dated December 23, 1959, June 1, 1960, both in respect 
to the fuel sold Capital Ajrlines, and then the one petition 
filed on behalf of r ecovery for the fuel sold to Piedmont was 
dated December 26, 1961. Now has Shell Oil ever r eceived 
any notice that any action has been taken by the Department 
of Taxation on these applications~ 

A. \V e have no record of any action being taken on these 
three applications. 

* * * * * 

4j22j63 
page 32 

* * * * * 

CROSS EXAMINATION 

By Mr. Tyler: 

• 
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4j22j63 
page 33 

• 

Q. (By Mr. Tyler) The tax on this 640 K erosene that you 
all now seek to r ecover from the Commonwealth of Virginia
who paid the taxes 1 

A. We paid the tax to the Commonwealth of Virginia and 
included that in the price of the product to these customers. 
In other words, we have over-paid Virginia and they have 
over-paid us. As soon as we r eceive the r efund from Virginia, 
we will r efund over the payment to them. 

Q. So you have been paid 1 
A. Yes, sir. So the airlines are out this money. 
Q. And not Shell Oil Company 1 
A. That is correct. 
Q. Has the Shell Oil Company agreed with Capital Airlines 

and Piedmont Aviation, Incorporated to pay them the amount 
of the taxes which it collected from them when this so-called 
"Shell 640 Kerosene" was sold, irrespective of the outcome of 
these cases 1 

A. Could I ask a question 1 Do you mean would 
4j22j63 we r efund this money to th em out of our funds if 
page 34 ~ we do not collect a r ecovery in this court ~ 

Q. Yes, sir , that is the question. 
A. No, sir, absolutely not. 

4j22j63 
page 35 

• 

• 

• • 

• • 

Q. (By Mr. Tyler) Now I exhibit to you her e a letter which 
has been marked as P etitioner 's Exhibit No. 9. Are you 
familiar with that letter 1 

A. Yes, sir, I am. 
Q. Will you read it to the Court1 
A. The letter is dated April13, 1955, addressed to the Com

monwealth of Virginia, Division of Motor Vehicles, P .O. Box 
1298, Richmond 10, Virginia. 
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"Attention: Mr. C. L. Briggs 
Gentlemen: 

We are anticipating sales of kerosene to one of our cus
tomers in Virginia which we under stand will ultimately be 
used for fuel for jet aircraft. At present these deliveries 

will be made in the Norfolk area only. 
4j22j63 Please advise if the Virginia Motor Fuel Tax is 
page 36 ~ applicable on sales of this type. 

Very truly yours, 
B. A. Fox 
Treasurer Manager" 

Q. (By Mr. Tyler) This is P etitioner 's Exhibit No. 10. vVill 
you r ead that to the CourU 

A. This is addressed to Shell Oil Company, 909 East 22nd 
Street, Baltimore 18, Maryland, April18, 1955. 

"Attention: Mr. B. A. Fox 
Gentlemen : 

This has r eference to your letter of April13, 1955, in which 
you inquire as to the tax on fuel used in J et aircraft. 

Sub-section 3 of Section 58-687 of the Code of Virginia, 
(Motor Fuel Tax Act) defines "aviation fuel" as a "motor 
fuel designed for use in the operation of aircraft, and sold 
or used for that purpose," and as such is subject to the tax 
of six cents per gallon. 

All such sales should be reported on your r egular monthly 
Motor Fuel Tax report. 

Yours very truly, 

C. H . Lamb, Commissioner 

By: Charles L. Briggs, 
Director, Bureau of Gasoline Tax" 

Q. That letter seemed to be clear enough, did it 
4j22j63 not, as far as the position of the Commonwealth 
page 37 ~ was concerned r egarding these taxes 1 

A. Yes, sir. 
Q. Now after r eceiving that letter, what did your company 

do1 
A. We passed this information on to the airlines, that the 

product they purchased from us in Virginia would be subject 
to the State tax. 
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Q. All right. And after that you sold this product to their 
airlines, did you not 1 

A. Yes, we did. 
Q. And upon the sale of it, did you r equire them to pay the 

tax 1 
A. Even though we did not feel the tax was just, because 

of the mandatory ten percent penalty in the Commonwealth of 
Virginia, we paid this tax. 

Q. So, ther efore, knowing or believing that the tax was 
not properly debited or levied or imposed, you collected it 
from your customers 1 

A. And paid it to the Commonwealth of Virginia, yes, sir, 
because we could not afford a ten percent penalty on all this 
gallonage. 

Q. The tax was paid on this gallonage each month, was 
it not 1 

4j22j 63 A. Yes, sir. The r eports are filed monthly. 
page 38 r Q. W ell, now, unfortunately we do not have the 

initial month here, July 1956, but we have other 
months her e that were comparable to that, I take it. (Indicat
ing document) Now you state, then, the only r eason that you 
did not pay it was you wanted to avoid the ten percent pen
alty, is that correct 1 

A. When in question, we would pay the tax, yes, sir. 
Q. You knew from April, 1955 until July 1, 1956 when you 

began paying the tax, which is more than a year, that the 
Commonwealth of Virginia was going to require you to pay 
the tax and you took no action whatsoever to have it judici
arily determined whether it was proper, is that correct-or 
improper 1 

A. I cannot state that we took no action. I do not know 
that fact. 

4/22/63 
page 41 

* 

* * 

* 

Q. (By Mr. Tyler) I hand you her ewith a document which 
is a part of the Defendant's Exhibit No. 2 and ask you to 
examine the same and identify it. 

A. This appears to be a tax return prepared in the P. S. 
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and T . Section, Shell Oil Company's Division Office in Balti
more for the month of November 1957. The first page, I know, 
is one prepared in that office because it has a signature on 
it. I assume the others were also prepared ther e. 

Q. This is a report which is fairly repr esentative of the 
others and I will ask you to state to the Court the extent of 
the tax on that report. 

A. The amount of the tax on aviation gasoline for the 
month of Jovember 1957 was $12,156.68. 

Q. Does your r eport list the 640 K erosene separately1 
A. This particular r eport does not list the J et fuel sep

arately. On Schedule 16-A on Statement No. 2 it is listed 
separately. 

Q. On Statement No. 2 ther e are two items that have been 
described as "Jet fuel." Does that include only all 

4j22j63 items on that page 1 
page 42 ~ A. There are four items on Statement Jo. 2 for 

the month of November . 
Q. You cannot look at that and tell the taxes, can you 1 
A. Statement No. 2 is non-taxable sales, so there are no 

taxes involved. 

4j 22j 63 
page 47 ~ 

Q. (By Mr. Tyler) W e would like to conclude this witness' 
examination by having the witness r ead the statement made 
by the Shell Oil Company on those r eports so the r ecord would 
show it. The statement is rio-ht her e. (indicating) 

A. We do not type a statement on this r eport, but the forms 
are furnished by the Commonwealth of Virginia. They have 

a statement in the signature block so, by signing 
4j 22j 63 it, the statement is typed above our signature. "In 
page 48 ~ accordance with Chapter 13, Title 58 Code 1950 

and Acts Amendatory ther eof, I hereby swear or 
affirm, that the statements on this form with attached sup
porting schedules is a true and correct statement of the trans
actions in motor fuel by the undersigned." 

Q. I also ask you to read the caption of the document. 
What is typewritten immediately thereon 1 
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A. "The Division of Motor Vehicles, Richmond, Virginia, 
Dealer , Motor Fuel Tax Report, Aviation Including Jet Fuel." 
The "Aviation, Including Jet Fuel" was typed in by Shell 
Oil Company. 

4j 22j63 
page 49 

* 

* 

HONORABLE C. H. MORRISSETT, a witness called by 
and on behalf of the defendant, after being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 

4/22/63 By Mr. Tyler : 
page 50 r Q. \1\Till you please state your name and occupa-

tion 1 
A. C. H. Morrissett, Virginia State Tax Commissioner. 
Q. And you are an attorney in your profession ~ 
A. I am. 
Q. How long has your service been continuous in the office 

of the Tax Commissioner 1 
A. Since April l5, 1926. 
Q. vVer e you a member of the commission appojnted to re

vise, collate and qualify the General Tax Laws of Virginia, 
pursuant to an Act approved March 27, 1926 by the General 
Assembly of Virginia 1 

A. This is the book. (Indicating) 
Q. I hand you her ewith a leaflet entitled, "Report of the 

Commission to Revise, Collate, Simpbfy, Codify the General 
Tax Laws of Virginia," Document No. 7, dated 1928, and 
ask you to identify the same. 

A. This is a copy of the "Report of the Commission to Re
vise the General Tax Laws," 1928. 

Q. Now, will you turn to page thirty-three and r ead to 
the Court excerpts on that page 1 

4j22j63 The Court: Read "excerpts" from that page 1 
page 51 r Mr. Carter: vVe object to that, Your Honor. 

The document speaks for itself , it's an official 
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document before this Court and available to counsel for 
argument from it. W e see no r eason to have it read to the 
Court at this time. 

The Court : Do you have any particular piece you want 
him to read ~ 

Mr. Tyler: Yes, sir, two paragraphs. 
The Court : Tell him which. 

Q. (By Mr. Tyler) In reference to the Motor Fuel Tax 
Laws of Virginia, will you-

The Court: I over rule the objection. Will you please r ead 
it, Judge Morrissett~ 

A. The paragraph r eads as follows : 

"In assembling the material for the preparation for the 
Tax Code of Virginia, the Commission decided that it was 
wise to omit from the Tax Code certain Acts involving taxes 
for the r eason such Acts have nev r been looked upon as 
constituting the General T ax Laws of this State. An addi
tional r eason was tha t the taxing provi ion of many of these 
Act are so interwoven with r egula tory provision that tl1e 

taxing provision could not be r evised without also 
4j22j63 revising the regulatory provisions. The outstand 
page 52 ~ ing illustration of this class of Acts is the Motor 

Vehicle Laws of this State. Th e Motor Vehicll:' 
Fuel Tax Laws have also been omitted from the Tax Code 
of Virginia because they would seem to belong more properly 
in a codification of the Motor Vehicle Laws. The same is 
applicable to the taxes on motor vehicle carri ers." 

Q. As a result of that study and that r eport, did the Gen
eral Assembly of Virginia take the recommendations that 
you have just r eferred to ~ 

A. The General Assembly enacted the Tax Code of Vir
ginia in 1928. This particular r ecommendation about omitting 
from it the Motor Vehicle Laws and the Motor Fuel Laws 
was acted upon favorably. That is to say, they were omitted 
from the Tax Code of Virginia of 1928. 

Q. I ask you this, then. Has the Motor Vehicle Tax Law 
ever been a part of the Tax Code of Virginia ~ 

A. Never a part of the Tax Code of Virginia of 1928. 
Q. Are they considered a part of the Tax Code of Virginia 

today~ 
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A. Y.,T ell, we do not have a Tax Code of Virginia anymore. 
That was discontinued in the general codification of 1950. 

Title 58 of the Code of 1950 as amended, contains 
4/22/ 63 a great many of the tax laws of the State, as you 
page 53 ~ know. 

Q. And, as State Tax Commissioner, have you 
ever had the authority to-

The Court : I cannot hear you, Mr. Tyler . 

Q. (By Mr. Tyler) As State Tax Commissioner, have you 
ever had the authority to supervise the collection of the tax 
on motor fuel and make r efunds under the provisions of tne 
Motor Fuel Tax Law ~ 

4j22j63 
page 54 

• • 

* 

• 

A. The Statutes have never conferred upon the State Tax 
Commissioner any authority with respect to the Motor Fuel 
Laws or the Motor Vehicle Laws. Those laws, the Motor Ve
hicle Fuel Laws and the Motor Vehicle License Laws, are 
not now, nor have they ever been within the purview of the 
activities of the Department of Taxation. 

Q. (By Mr. Tyler) VITho is the executive head of the De
partment of Taxation 1 

A. The State Tax Commissioner is the chief executive 
officer, and I happen to hold that office at the present time. 

Q. Now these petitions are brought under the provisions of 
Section 58-1118 or Section 58-1130 of the Code 

4j22j63 of Virginia, and ther e is a r eference in one of the 
page 55 ~ petitions that a petition for relief was filed with 

the Department of Taxation in December, 1959, 
under the provisions of Section 58-1118 of the Code. I ask 
you, under the provisions of Section 58-1118, what is con
sidered by the Taxing Authority as an "assessment?" 

• • • • • 
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page 59 r 
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Q. (By Mr. Tyler) I will r efer you to Section 58-1118 and, 
state to the Court whether or not there is any class of taxa
tion which would include the sales tax on motor fuels which 
would give the Tax Commissioner the authority or right to 
consider such an application which was filed with the De
partment in December 1959 by the Shell Oil Company. 

4j22j 63 
page 62 r 

* 

* 

* 

Q. (By the Court) Judge, do you r emember that question ~ 
A. The administrative interpretation and application of 

Section 58-1118 of the Code of Virginia has been that it 
applies to those taxes enumerated, concerning which the De
partment of Taxation is given specific authority. The term, 
for example, "license tax," would include license taxes assess
ible by the Department of Taxation or by tlw Commissioner s 
of Revenue of the counties and cities. The term- in fact, no 

subject of taxation enumerated in 58-1118 which 
4/ 22/63 is looked after by another department of the State 
page 63 r government has been r eo-arded, in administrative 

application and interpretation, as falling within 
the jurisdiction of the Department of Taxation. 

* * * 

Q. (By Mr. Tyler) From your answer, I take it that the 
tax on a "motor fuel," as we have under Chapter 13 Section 

58, is not such a tax, the collection of which you 
4j22j63 could entertain a petition under 58-1118? 
page 64 r A. The position of the Department of Taxation 

was and is that it had no jurisdiction to entertain 
a petition or application under Section 58-1118 with r espect 
to a Motor Fuel Tax. That is simply because the Statutes no
where confer upon the Department of Taxation any powers 
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or duties with r espect to the State Motor F uel Tax. And 
when the petition was r eceived in December, 1959, it was in 
r outine fashion sent on to the Division of Motor Vehicles, 
because I f elt that, obviously, counsel or whoever prepared 
the petition may have thought the Division of Motor Vehicles 
was a division of the Department of Taxation, wher eas it is 
a separate and distinct Department of government, although 
it is called a "division. " 

By the Court : 
Q. As a practical matter , whenever you get communication 

f rom out-of-State counsel, you gener ally follow the custom of 
directing it to the proper party~ 

A. Yes, sir. W e get a lot of mail that doesn't belong to us. 

By Mr. Tyler : 
Q. I s it not cor r ect, Mr. Commissioner , you did help draft 

the 1923 Act imposing the first sales tax on gaso-
4/ 22/ 63 line~ 
page 65 r A. I was the official Legislative Draftsman back 

in 1923 and it fell in my duties to prepare that bill. 
Q. Would you state to the Court the char acter of the tax 

or the kind of taxes provided under the Motor Vehicle Fuel 
Tax ~ 

A. I have always looked upon the gasoline tax as a sales 
and use tax. 

Q. I s the sales tax under that Statute consider ed a "license 
tax~" 

A. We do not have, so far as I can r ecall, but one "sales 
tax," by that particular name in Virginia, and that is the 
Tobacco Tax that is denominated as "sales tax." But I do 
not r ecall that the Motor Fuel Tax Laws give th e definition, 
whether it is a "sales tax" or " sales and use tax," or whether 
it does not. It is certainly an excise tax. 

Q. It does not use the words "sales" in the Act as the 
Tobacco Act, is that it ~ 

A. W ell, it would say, "sold and deliver ed or used." Now 
that is the language of the provisions of the Motor Fuel Tax. 
The r eason I r eferred to the Tobacco Tax was because the 
Legislature itself has denominated that a "sales tax" in so 
~a~y words, but we do not have a general sales tax in Vir
gmia. 

• 
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page 66 

* 

C. H. M orrissett 

* * * * 

CRO SS EXAMI NATION 

By Mr. Carter : 
Q. I would like to call your attention, first of all, Judge, 

to Section 58-1119 of the Code. 
A. Yes~ 
Q. And, particularly that portion which appear s at the 

top of page 313. 
A. Yes, sir. 
Q. There is a statement ther e, and this Section deals with 

the action taken by the Department when an application is 
filed under Section 58-1118 ~ 

A. That's right. 
Q. There is a statement there to this effect, " .. . and to 

this end the Department shall be clothed with all the powers 
and duties of the authority who made the assessment com
plained of, as of the time when such assessment was made 

.. . " Could you tell us, please, sir, why there was 
4j 22j63 any necessity for that language to be included in 
page 67 ~ the Section if Section 1118 is limited only to those 

sections where the Department of Taxation has 
the assessing power ~ 

A. The language r eferred to was necessary because the 
Commissioner s of the Revenue of the counties and cities 
assess a gr eat many State taxes, and that is why it was put 
ther e. 

Q. Now I would like to ask you, if you will look at Section 
58-1130 as compared with Section 58-1118, and tell us whether, 
in your opinion, both of these Sections cover the same general 
categories of taxes~ 

A. It is obvious that the draftsman of those Sections used 
very much the same language in drafting them. Now I can 
testify as to the admjnistrative application of 58-1118 but, 
when it comes to 58-1130, I believe that is a question that 
is for the Court to determine. 

Q. I sn't it also true, Judge Morrissett, that those same 
general categories of taxes specified in the two Sections we 
have just been discussing, are the same categories listed in 
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the Sections of the Constitution which deal with taxation, 
have reference to Section 168, 170, 173 and so on 1 

A. There is no paralleling here, of course, with any Con
stitutional provisions. In these Sections, on en·on-

4j22j63 eous assessment, the Constitutional provisions are 
page 68 r broadly written, as you know. And these relate 

to specific Statutes that the General Assembly has 
enacted. 

Q. Why, as a matter of routine, do you forward to the 
Division of Motor Vehicles, applications for refunds of Motor 
Fuel Taxes, under Chapter 13 ~ 

A. For lack of jurisdiction. 
Q. Judge Morrissett, in your judgment does Chapter 13 

provide for any r emedy to the taxpayer for erroneous as
sessment of Motor Fuel Taxes~ 

A. I would not like to testify as to Chapter 13. I think I 
can testify as to the matters that come within the jurisdic
tion of the Department of Taxation, but when we go beyond 
that I doubt if I should express any view. 

Q. Well, Judge, assuming that there is no specific provision 
in Chapter 13 dealing with Motor Fuel Taxes for either ad
ministrative or judicial r elief from erroneous assessments, 
in your judgment, what would the r emedy of the taxpayer 
be ~ 

A. The taxpayer would be compelled to r ely on the Statute 
on which it could r ely, if such a Statute could be found. Now 

if there be no such Statute, then the taxpayer has 
4/22; 63 no r emedy. 
page 69 r Q. Judge, isn't it true that in a number of cases 

from other jurisdictions and in general discus
sions, that the terms "excise tax," "sales and use tax" and 
"license taxes" are regarded as synonymous in many re
spects~ 

A. No, sir, by no means. Now a "license tax" and "sales 
tax" are both excise taxes, but the term "license tax" is 
much broader , more comprehensive in scope than the term 
"sales tax." 

Mr. Carter: That is all, Your Honor. 

REDIRECT EXAMINATION 

By Mr. Tyler: 
Q. Mr. Commissioner, I vvish to refer you to Section 58-
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1158 of the Code. I believe you stated on cross examination 
that sometimes ther e ·was no relief afforded the taxpayer. 
Now I wish you would state whether or not that Section of 
the Code corroborates your tatement ~ 

A. The point was that, if a taxpayer pays taxes, there has 
to be some Statute under which the taxes can be r ecovered. 
In Section 58-1158, if the taxes are recoverable at all, Sec
tion 58-1158 states that "No suit for the purpose of r estrain
ing the assessment or collection of any tax, State or local, 

shall be maintained in any court of this Common-
4j22j63 wealth except when the party has no adequate 
page 70 r remedy at law." 

Q. So, by virtue of that, according to that Sec
tion, there must be some instances where there is no adequate 
remedy at law, is that correct, in Virginia ~ 

A. ·w ell, according to my under standing, if taxes are volun
tarily paid, you have to have some Statute under which you 
can r ecover them, if they are recoverable. Now if there be 
no r emedy, then it is a matter for the Legislature to provide 
a remedy if the Legislature r egards a r emedy as proper . 

Q. In other words, the courts of this Commonwealth are 
open to individuals that wish to enjoin the collection of 
illegal taxes, is that not correct~ 

A. I would not say that. I would not say I am prepared to 
answer that. 

Mr. Tyler : All right, that is all. 
The Court: You may be in a position, Mr. Tyler, to get a 

declaratory judgment in certain issues. 
Mr. Tyler : I was not enjoined-
The Court : You cannot ask a blanket question like that. 
Mr. Tyler : I withdraw my question. I think it was too 

broad. That is all. 

4/22/63 
page 71 r CHARLES L. BRIGGS, a witness called by and 

on behalf of the Defendant, being :first duly sworn, 
testified as follows : 
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DIRECT EXAMINATION 

By Mr. Tyler : 
Q. Please state your name and occupation. 
A. Charles L. Briggs. I am presently retired, formerly 

with the Division of Motor Vehicles. 
Q. How long were you with the Division of Motor Velricles, 

Mr. Briggs ~ 
A. It was better than thirty years. 
Q. What Section of that Division did you do work in, sirT 
A. The Motor Fuel Section all of the time. 
Q. Were you Director of that Section~ 
A. For the last :fifteen or twenty years. 
Q. Fifteen or twenty years T 
A. Yes, sir. 
Q. As Director of that Section of the Division, did you 

follow the Legislative enactments when they affected the 
Statutes imposing taxes on fuels T 

4j22j63 A. To the best of my ability. 
page 72 r Q. Now I r efer you specifically to the Sections 

of the Act of 1948, and ask you whether you have 
familiarized yourself with the Act passed at that tim eT 
A. I was familiar with it, but since I have been retired from 

it for some time, I don't recall the details of those. 
Q. -wen, by that Act the Legislature of Virginia inserted 

a definition of "aviation fuel" in the-

The Court : Are you testifying, Mr. Tyler, or is the wit-
ness going to testify 1 

• • • • • 

4/22/63 
page 74 

• • • * • 

Q. (By Mr. Tyler) Mr. Briggs, it was your duty as the 
Director of that Division, to r eceive and compile and check 
the r eports that were made by the various dealer , is that 
correctT 

A. That's riO'ht. 
Q. I ask you to examine this document here, which is a part 

?f the Defendant's Exhibit No. 2, and tell the Court what it 
IS . 
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A. This is the monthly gasoline tax report, as required by 
the Statute, showing the various information consisting of 
inventories at the beginning, purchases during the period, 
closing inventory and disbursements, amount of sales, temp
erature adjustments, amount of tax due supported by various 
schedules, itemized. 

Q. I s that the r eport on which the tax is based ~ 
A. Yes, and accepted as correct until audited and found 

to be incorrect. 
Q. Well, Mr. Briggs, will you examine that report and 

state to the Court whether or not the product known as 
"Shell 640 K erosene" is listed separately~ 

4j22j63 Mr. Carter: If Your Honor please, I object on 
page 75 r the ground that question is irrelevant, as it was 

this morning. The figures as to the sale and the 
taxes paid and the r efunds paid have all been admitted by 
the Commonwealth. 

The Court: I sn't that true, Mr. Tyled Haven't you ad
mitted so many gallons were sold and so much tax was paid 
and so many dollars or cents were refunded and collected 1 
Is there any question about it ~ I sn't it true that when the 
Division of Motor Vehicles' people go to Baltimore, as they 
have in the past to audit the books, that they are shown
they have access to every invoice and that the invoices are 
going to show " Shell 640" and they are going to show whether 
it was J et fuel or whether it was gasoline r eciprocating 
engine fuel ~ And isn't it conceded that the gallons her e are 
the gallons that were sold and the tax was paid ~ So what 
differ ence does it make what the forms show~ We under -

stand the methods of audit and what books are 
4j22j63 involved. You are not saying they ar e false, 
page 76 r as I have filed any of these r eports, are you ~ 

Mr. Tyler: I am saying they are not compre
hensive enough to-

The Court : They collected the money on them. They wer e 
comprehensive enough for that, wer en't they~ And don't they 
speak for themselves~ vVhat I am getting at, Mr . Tyler, is 
why take a lot of time to have these people read each of these 
when you can pick them up and flip through in two seconds 
yourself and see whether it is or is not the one the witness 
from Shell Oil Company exhibited and about which he testi
fied. H e said it did not appear in 16-A but did appear on 
Schedule 2, if I remember correctly. I presume the same is 
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going to be true all the way through, they didn't break down 
Shell 640 in the original li sting and all they showed was 
aviation fuel used outside of the State. That is about the 
only place it appeared. 

Mr. Tyler : That is why I want to ask
The ·witness : That's right. 

The Court : Mr. Briggs just corroborated it. 
4j 22j 63 He said that is correct. 
page 77 r But I still say you can pick up the form and 

look at it and tell. 

Q. (By Mr. Tyler) In figuring those r eports, did Shell 
Oil Company ever enter a protest to you concerning this 
particular product "640 Shell K erosene," paying the tax 
on that product 1 

A. To the best of my r ecollection, there was a question 
about this at the very beginning of the use of J et fu el, 
and we interpr eted that any fuel used in an airplane was 
covered by the Code and we so wrote the Shell Oil Company. 
And from that time on until I r etired, they continued to pay 
the tax on this product. 

Mr. Tyler : All right. Thank yon, Mr. Briggs. 

By the Court : 
Q. Just for my information, when were you r etired 1 
A. 1960. 
Q. V\That month 1 
A. June 30th. 

CROSS EXAMINATION 

By Mr. Carter : 
4/22/ 63 Q. Mr. Briggs, you have stated that, in 1955, 
page 78 r you were r equested by Shell Oil Company to give 

an interpr etation as to whether the Motor Fuel 
Tax applied to kerosene J et fuel, and you r eplied that it did, 
is that correct ~ 

A. Yes, sir. 
Q. There is also in evidence an exhibit which is a letter 

from you to the Gulf Oil Company early in 1959, giving the 
same interpretation to them. Do you r ecall that letter ~ 

A. No, not definitely, no. But, I probably did. 
Q. Let me ask you this. For the period from late 1955 un

til you r etired in 1960, was the interpr etation you gave the 
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Shell Oil Company in 1955 consistently applied to all kerosene 
used in J et fuel of this type ? 

A. Definitely. 
Q. So it would have been futile for any taxpayer to have 

made further protest after that interpretation was announced, 
wouldn't it ~ 

A. That's right. I think they made one claim and it was 
r efused. 

The Court : You think Shell made a claim ~ 

A. ·w ait a minute on that-no, let me get straight on that. 
The correspondence shows, then, they \Vr ote to me about it. 

4j22j 63 The Court : You cannot ask him. You will have 
page 79 ~ to go on your own memory. 

The vVitness: H e succeeded me. I thought his 
memory might be a little fresher than mine. 

Mr. Carter: H e may well be r ef erring to the letter from 
Shell transferred to the Division very la te in 1959-even the 
one J udge Morrissett sent over to the Division from the De
partment of Taxation. 

The Witness : I think that was it. 

Q. (By Mr. Carter) Mr. Briggs, during the period f rom 
1955 until you retired in 1960, did the Commissioner of the 
Division of {otor Vehicles, to your knowledge, ever grant 
r efunds of taxes erroneously assessed under Chapter 13 of 
the Code~ 

A. Oh, yes. vV e had quite a number of those refunds made. 
Q. Can you tell us under what Section of that Chapter 

the Commissioner made refunds~ 
A. No, sir. I couldn't tell you right now. I would like to 

correct that a little bit . If we wer e found in error and it 
was in favor of the company, they wer e author-

4j 22j 63 ized to make the deductions from the subsequent 
page 80 ~ r eport and, the same way, if we found shortages 

we made an assessment and charged it to them 
plus the penalty. 

Q. I s ther e any formal procedure set up by Chapter 13 for 
filing a protest and application for r efund and action on 
that by the Commissioner ~ 

A. I don't r ecall that. 
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Q. Do you recall whether any such procedure is set up by 
Chapter 14, "Special Fuel Tax Laws ~" 

A. I don't remember. 
Q. All right. 
A. I tried to forget the Division of Motor Vehicles and 

everything else when I retired. 

Mr. Carter: Jo further questions. 

4j22j63 
page 83 ~ 

JAMES W. FIELDER, a witness called by and on behalf 
of the Defendant, being first duly sworn, testified as follows: 

DIRECT EXAMINATION 

By Mr. Woodroof: 
Q. State your name and occupation, please. 
A. James W. Fielder, Director of the Bureau of Gasoline 

Tax, Division of Motor Vehicles. 
Q. Mr. Fielder, what were your duties before 

4j22j 63 becoming Chief of the Bureau? 
page 84 ~ A. I was Motor Fuel Tax Audit Supervi or. 

Q. vVere you in this position as Motor Fuel Tax 
Audit Supervisor during the period January 1, 1956 through 
March 31, 1960? 

A. I was. 
Q. In that capacity, what were your duties in r eference to 

the r eports filed by dealers under Sections 58-713 and 58-713.1 
of the Code of Virginia ? 

A. My duty was to supervise the audits of th r ecords of 
the various motor fu el dealers to establish a verification of 
their correctness, or whatever you might t erm it, of the re
ports as submitted to the Division of Motor Vehicles, to see 
that the tax was correctly computed. 

Q. Where were these audits actually made 1 
A. We have always made our audits at the office where the 

general accounting is maintained. 
Q. Will you state where the general accounting for the 
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State of Virginia was maintained by the Shell Oil Com
pany1 

A. In their Division Office located at 200 Joppa Road-I 
always called it "Towson," but I understand now it is Balti
more 4. 

Q. Yes, sir. I think he said "Towson" also, 
4j 22j 63 Maryland. 
page 85 r A. That's right. 

Q. Mr. Fielder, according to the pleadings here, 
that Shell Oil Company has filed a petition, Case No. A-1803 
alleging "That 904 East Main Street, Richmond 19, Virginia, 
cj o Robert H . Hanson, Register ed Service Agent, is the 
principal office at which claims against a petitioner may be 
audited, settled and paid." Likewise, Case Jo. A-1808, Shell 
Oil Company has flied petitions alleging "That 10 South 
Tenth Street, Richmond 19, Virginia, cj o James M. Farley, 
Register ed Service Agent, is the principal office at which 
claims against petitioners may be audited, settled and paid." 

Have you visited these offices at any time in r egards to fhe 
allegations r ead to you 1 

A. Yes. I went to 904 East Main Street, which is the State 
Planters Bank Building, looked on the bulletin board in the 
lobby and I couldn't find the name of-I don't r emember 
whether it was-what was the first name of Mr . Hanson 1 
Anyway, I couldn't find Mr. Hanson's name under any circum
stances, so I brought the colored man who directs traffic to 
the elevators, asked if he ]mew of him. H e said, "No," but he 
pointed to a gentleman standing at the entrance to the bank 
and he said, "Ask him. I think he knows everybody in the 

building." So I asked him and he said, no, he didn't 
4j22j 63 know of it. He said, "If they had an office ther e, 
page 86 r they might have moved," but he had never heard 

of it. So that was rather a fruitless trip, in not 
being able to locate Mr. Hanson. Then I proceeded from this 
building to 10 South Tenth Street, 7th Floor-I have for
gotten the room number-to see Mr. Farley. \iVhen I got there 
the door was locked. This was approximately 3:00 to 3:15 in 
the afternoon, and I was just beginning to turn away when 
a lady walked out of the office next door to that office and 
said, "She is gone." I don't know whether that was Mr. Far
ley's secretary, except ther e was no one there. I said, "Well, 
I came to see Mr. Farley." She said, "Well, it's my under
standing he is out of town and she-" whoever it was-"has 
gone to fill an appointment with the doctor." 
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So, I actually had no r esults from that visit. 

The Court: What date was this ~ 
The ·witness : Last Friday. 
The Court: You did not go back in August 1961' 
The Witness : No, sir. 

Q. (By Mr. -Woodroof ) Did you make any

Mr. -Woodroof: Strike that out. 

Q. State the county or city in this State, if any, in which 
the Shell Oil Company maintains an office and 

4j22j63 when it is r ecords of this nature may be set
page 87 r tled, audited and paid . By "this nature" I r e

ferred to the Motor Fuel Tax and aviation fuel 
tax r ecords which you audit . 

• • • • • 

4j 22j 63 
page 89 r 

• • • * • 

NOTE: Off-record discussion between the Court and com1-
sel 

Q. (By Mr. Woodroof) State where the audits of Shell Oil 
Company have been made, Mr. Fielder . 

A. Well, they have been made in Baltimore since years ago 
when we had to go to Jew York and make most of them. 

Q. ·would you state whether or not you have been advised 
by the officials or agents of Shell Oil Company whether rec
ords of this nature could be audited in any office maintained 
by the Shell Oil Company in the City of Richmond, Virginia ' 

• • • • 
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page 90 r 

• 
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• • • • 

A. I can't specify any dates. This was possibly a year ago 
or maybe a little less, or maybe a little more-particularly 
after these petitions came to our notice, I called Mr. B. A. 
Fox. He is the Division Treasurer, Manager for the Shell 
Oil Company at 200 Joppa Road, Baltimore 4, Maryland. 
I asked him if there was any place within Virginia that we 

could make an audit of their records pertaining 
4j22j 63 to the Motor Fuel Taxes and Special Fuels Taxes, 
page 91 r and he said, "No, you will have to do it up here." 

That was the end of the conversation. 
Q. (By Mr. -Woodroof) Have you talked with any other 

agents or official of the Shell Oil Company in the City of Rich
mond concerning this proposition 1 

A. This last Friday, after making my other visits, I pro
ceeded to 1004 North Thompson Street-! don't know exactly 
what time-the man is employed up there-

The Court: Do you know he was an employee 1 

A. Yes, sir. It was Mr. Weimer, Waverly Weimer. I asked 
if they maintained any records we could use for purposes 
of audit for verification of taxes. He told me there was no 
accounting in that office at all. I asked him about the various 
plants around the State. I mentioned particularly Richmond, 
Norfolk, Danville, Roanoke. He said they always have to 
maintain a certain limitation of r ecords, such as maybe a 
truck copy of the invoice to make up a daily report, but he 
said for-and, of course, I realized for auditing purposes, 
if we had to visit every branch in the State to make our 
audits it would be spending three times as much time as going 
to Shell's office in Baltimore. 

Q. Mr. Fielder, have you ever gone so far as to r equire 
any business concerned-what I mean by that is 

4j22j63 dealer, to move all of his records from a foreign 
page 92 r State to Virginia so you could audit it 1 

A. No, sir. 

Mr. Woodroof: No further questions. 

----···--------------------------
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CROSS EXAMINATION 

By Mr. Adams: 
Q. In regards to the last question just asked, you have 

never specifically asked or required Shell Oil to bring its 
records to Virginia 1 

A. No. 

• • • • • 

A Copy-Teste : 

Howard G. Tnrner, Clerk. 



INDEX TO RECORD 

Writ of E rror and Supersedeas Awarded 
Record No. 6985 H • • • • • H ••• • • • 

Writ of Error and Supe1·sedeas Awarded 
Record No. 6986 . ....... . H . • H • • • • 

Record ro. 6985 . . . . .... H •••••••••••••••• • • 

P etition for Relief from Erroneous Tax Assessment 
and Collection 

Demurrer 
Order Overruling Demurrer-May 18, 1962 .... 
Motion to Strike . . H • • 

Motion for Summary Judgment . 

Page 

1 

2 
3 

3 
6 
8 
8 
9 
9 Answer of the Commonwealth . 

Order- November 5, 1962 .. ... 12 
P etition for Correction of Erroneous Tax Assessment 13 
Stipulation ........... ....... . 
Order Sustaining Motion to Quash . 
Judgment- November 30, 1967 . 
Notice of Appeal and Assignments of Error 

Record No. 6986 .. .. H • ••• • • • •• • • • • ••••••• • • • • 

P eti tion fo r Relief from Erroneous Tax Assessment 

. ........ 13 
14 
15 
16 

. 18 

and Collection . . . .. H • 18 
E xhibit A . ..... . H •• H • • • • 21 
Demurrer H • 22 
Order Overruling Demurrer . . .. . .. H • 23 
Motion to Strike . . . H... . H. H ..•. .. H .. 24 
Motion for Summary Judgment .... .. . H.. 25 
Answer of Commonwealth .... 25 
Order to Amend Answer-November 5, 1962........ 28 
Order to Amend P etition-November 5, 1962... 29 
Stipulation . . .. . .. .. . . . .. 29 
Judgment-November 30, 1967 . . . ... . 30 
Notice of Appeal and Assignments of Error . .. . . ... 31 

Records Nos. 6985-6986 . . 33 
Opinion, Memorandum- October 16, 1967 . 33 
Deposition : 

C. H . Lamb . 
Witne ses : 

Ellsworth Bosien 
C. H . Morrissett 
Charles L. Briggs .... .. ........... . 
James W. Fielder .. . .. 

Proceedings 

39 

63 
72 
79 
84 
62 


	Scanned Document(1)
	Scanned Document(2)

