


L 

IN THE 

SuprQme Court of Appeals of . Virginia 
AT RICHMOND 

Record No. 6961 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on 'J1ues
day the 23rd day of April, 1968. 

JARETTE ARLO DEAN, Plaintiff in error, 

··against 

COMMON\V'EALTH OF VIRGINIA,· Defendant in error. 

From the Circuit Court of Rockingham County 
Hamilton H. Haas, Judge 

Upon the petition of Jarette i\r:lon Dean a writ of error and 
supersedeas is awarded him to a. judgment rendered by the 
Circuit Court of Rockingham County on the 10th day of 
April, 1967, in a prose~ution by .the Commonwealth against 
the said petitioner for a felony; but said supersedeas, how
ever, is not to operate to discharge the petitioner from 
custody, if in custody, or to release his bond if out on bail. 
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* * * * * 

This 17th day of July, 1968, personally appeared before 
the undersigned Notary Public JARETTE 'ARLO DEAN, 
who being first duly sworn made oath that he is unable to 
pay or secure to be paid the costs of printing the record in. 
his case now pending before the Supreme Court of Appeals 
of Virginia: 

JARETTE ARLO DEAN 

Recd. 6-12-68. H. G. T. 

* * * * 

The undersigned Judge certifies that after investigating 
he is of the opinion that J arette Arlo Dean is unable to pay 
or secure to be paid the costs of printing the record in the 
case of J arette Ar lo Dean v. Commonwealth now pending on 
appeal before the Supreme Court of Appeals of Virginia. 

Given under my hand this 10th day of June, 1968. 

HAMIUrON H. HAAS, Judge 

Recd. 6-12-68. H. G. T. 

* •* 

RECORD 

page 19 r 

* * * * 
. . 

In The Circuit· Court of Rockingham County, October Term, 
1966 

The Grand Jurors of the Commonwealth of Virginia, in 
and for the body of the County of Rockingham, now attending 
the Circuit Court of the said County, upon their oaths present 
that Jarette Arlo Dean, on or about the 20th day of February, 
1966, in the County aforesaid, feloniously did kill and murder 
one Larry Elwood Lam, against the peace and dignity of the 
Commonwealth of Virginia. . 
· Upon the evidence of \V. B. vViln1ore, Jr., witness sworn 
in open co1irt and sent to the Grand Jury to give evidence. 

* * * 
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page 22 r 

* * * 

MOTIONS 

'lj(: * * * 

Comes n.ow the accused by counsel and moves the Court 
as follows: 

1) That the Attorney for the Commonwealth be required 
to file a bill of' particulars stating the following: 

(a) The means by which the accused allegedly killed and 
murdered Larry Elwood Lam. 

(b) The actions of the accused which the Commonwealth 
will rely upon to establish any criminal liability. 

2) That at the beginning of the .trial the accused by his 
counsel be permitted to examine each prospective juror 
individually and out of the presence of the other prospective 
members. 

3) That the members of the jury be kept together during 
the trial and all recesses including overnight recesses.· 

4) That counsel for the accused have examined the list of 
proposed jurors and find that several prospective members 
reside within an area of two miles from the place where the 

alleged· murder was supposed to have been com
page 23 r mitted. That the accused does now and will at the 

time of the trial object to service by any person 
as a juror who lives within such area. 

JARETTE ARLO D~JAN 
By Counsel 

Filed in the Clerk's Office Rockingham County, Va. Feb. 
27, 1967. GEORGE vV. KEMPErn., Clerk 

* lt' * * «' 

page 24 r 

* 
·~, * * * 

Proposed Questions on V oir Dire 

1. Have you ever served as a juror in criminal cases 
previous to being on the present panel~ 
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2. Do you know anything about the facts of this case ex
cept what you have heard in court today? 

3. Have you read any newspaper accounts of this case 1 
4. From the accounts you have read in the newspapers of 

this case have you formed or expressed any opinion as to the 
merits of the case? 

5. Have you formed any 01)ini6n as .to the guilt or innocence 
of the defendant 1 · 

6. Have you any impression or opinion as to the merits of 
this case? . 

7. If you have formed an opinion as to the guilt or inno
cence of the defendant would it require evidence to change or 
.remove the opinion you entertain 1 

8. If you are sworn as a juror would you lay aside any 
opinion you may now have and act solely upon the evidence 
introduced here and the instruction of the court 1 

9 .. Do you understand that under the law the defendant 
is not required to prove his innocence in this case but that it 
is the duty of the State to prove his guilt beyond a reasonable 

doubt? 
page 25 r 10. would you render a verdict in this case ac-

cording to the law and the evidence and not allow 
the fear of criticism from any source to influence your verdict 1 

11. Would your verdict be based solely on the evidence and 
instructions_ on the law given you by the court and not be 
influenced by any other matter or thing? · 

12. VVould you give the defendant the benefit of your 
individual opinion in arriving at your verdict in this case 7 

13. 1/Vould you allow the fact that a considerable number 
of jurors were voting di:ff erently than you were to influence 
you to change your verdict for that reason alone 1 

14. The defendant is presumed to be innocent under the 
law until he is found guilty. \Vould you give him the benefit 
of that presumption in considering the evidence in this case 
and find him not.guilty unless you are satisfied of his guilt be
yond a reasonable doubt 1 
· '15. If you have a reasonable doubt as to the guilt or in
nocence of the defendant, will you give him the benefit of that 
doubt and find him not guilty~ 

16. Do you understand that you must follow the instruc
. tions in this case as to the law given· you by the court whether 

you believe them to he the law or not and irrespective of 
whether you believe the law as declared by them to be wise or 

unwise or good or bad 1 
page 26 r 17: If you are sworn as a juror to try this case 
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could you and would you give the defendant a 
'fair and impartial trial~ 

' 18. Have you ever been interested in a murder case in 
which some member>of your family, relative, or close friend 
has been killed~ 

19. Did you know Larry Lam in his life time, or any mem-
ber of his family~ · . 

Those questions lined out denied and. exception taken to 
such ruling; 

3-6-67. ·H. H. 
'» * * * * 

(Note: Questions Nos. 9, 12, 14, 18 and 19 were lined 
out.) 

3-6-67. H. H. 

* * ~' * * 
page 38 ( 

* * * * * 

IN THE CIRCUIT COURT OF ROCKINGHAM . 
. COUNTY, March 22, l.967. 

* * * * 

This day came the attorney for the commonwealth, James 
R. Sipe, and \¥illiam A. Julias, attorney, also on behalf of 
the commonwealth, and the accused, Jarette Arlo Dean, came 
pursuant to his recognizance and by his self-employed counsel, 
J. Lynn Lucas and Donald D. Litten. And it being made to 
appear to the Court-that the accused, Jarette Arlo Dean, was 
seventeen years of age at the time 9f the offense charged 
in the indictment, and a report as to the physical, mental, and 
social condition and personality of the accused, and the facts 
and circumstances surrounding the viofation . of the la\v 
which is the cause of his being before this court, heretofore 
made and submitted to the. County Court of this County, hav
ing this day been made available to this court, and the court 
having considered the said report, on the motion of the 
attornev for the commonwealth it is ordered that the said 
Jarette.Arlo Dean be tried as an adult offender. 

Thereupon, the said accused was arraigned on the indict
ment, and after consulting with· his said counsel, tendered a 
plea of not guilty. 
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"Whereupon, the accused, by counsel, moved the court for 
the suppression of a confession made by said accused, and 
after hearing evidence and argument on said motion, the court 
overruled the same, to which action said accused, by counsel, 
excepted. 

And from persons summoned by the sheriff of this county 
under writs of venire facias, twenty persons were examined 
by the court and found duly qualified and free from exception; 
and a list containing the names of said twenty persons was· 
handed to the attorneys for the commonwealth and the ac
cused, who each alternately struck therefrom the names of 

four persons, and the remaining twelve, namely: 
page 39 r Kermit H. Rhodes, Ivan L. vVill, Lloyd K. Hoover, 

James F. Edwards, Charles \V. ·wampler, Jr., 
Dwight H. Jordan, George Abbott,. Robert Gilmer, W. Stanley 
Evers, James N. Jefferson, George F. Roberts, and A. P. 
Liskey, selected as aforesaid to constitute the jury, were 
sworn to well and truly try and true deliverance make be
tween the commonwealth and the defendant at the bar and a 
true verdict render according to the law and the evidence. 

Counsel for the accused then moved the court that the jury 
herein be kept together and segregated from others at all 
times during the trial of this case, which motion the court 
granted, and George R. Price, G. M. Wilcox, M. D. Baker, 
and G. W. Moyers, Deputies for A. L. Strawderman, Sheriff 
of this County, were sworn to keep the members of this . 
jury together or segregated from others at all times during the 
trial of this case, particularly during a recess or whenever 
out of the presence of this court, and to allow none of said 
jurors to hold communication with outsiders nor to hold any 
communication with them other than in attending to their 
necessities. 

The Court then proceeded with the hearing of the evidence 
herein, and having hea;rd the evidence on behalf of the com
monwealth thereupon, the accused, by counsel, moved the 
court to strike said evidence, and, further, said accused, by 
counsel, renewed his motion to suppress a confession made by 
said accused, both of which said motions the court overruled, 
to which action of the court in overruling said motions the 
accused, by counsel, excepted. And having heard a portion 
of the· evidence on behalf of the accused, further proceedings 
in this case were continued until tomorrow morning, March 
23, at nine-thirty o'clock. 

* * * 



J arette Arlo Dean v. Commonwealth of Virginia 7 

page 40 r 

* * * * 

IN THE CIRCUIT COURT OF ROCKINGHAM 
COUNTY, March 23, 1967. 

* * * * * 

This day came again the attorneys for the commonwealth, 
and the accused, Jarette Arlo Dean, came pursuant to his 
recognizance and by his self-employed counsel, J. Lynn Lucas 
and Donald D. Litten; and the jury impanelled and sworn 
for the trial of this case came pursuant to adjournment; and 

·having completed the hearing of the evidence herein, there
upon, the accused, by counsel, renewed his motion to strike 
the evidence on grounds heretofore stated or assigned, which 
motion the court overruled, and said accused, by counsel, 
excepted thereto. And having received the instructions of 
the court and heard the argument of counsel, the jurors re
tired to their room to consider their verdict, and after some 
time they came again into court and returned the following 
verdict: "March 23, 1967. \Ve find the defendant, Jarette 
Arlo Dean, guilty of voluntary manslaughter as charged in 
the _indictment, and fix his punishment at confinement in the 
penitentiary for five years. (signed) Chas. W. Wampler, Jr., 
foreman." Thereupon, the accused, by counsel, moved the 
court to set aside the verdict of the jury on the ground that 
said verdict is contrary to the law and the evidence; and the 
court fixed the 10th day of April, 1967, at 2 :00 p.m. for argu
ment on said motion. The accused was thereupon committed 
to jail to await the further action of this court herein. 

* * * * 

·page 56 r March 23, 1967 

We find the defendant J arette Arlo Dean guilty of volun
tary manslaughter as charged in the indictment and fix his 
punishment at confinement in the penitentiary for five years. 

Chas. W. Wampler, Jr., foreman 
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page 57 ( 
* * * * 

IN THE CIRCUIT COURT OF ROCKINGHAM 
COUNTY, April 10, 1967. 

* * * * 

This day came again the attorney foi· the commonwealth, 
and the accused, J arette Arlo Dean; came in the custody of 
the sheriff of this county and by one of his counsel of record, 
Donald D. Litten. And the Com~t having heard the argument 
of counsel on the motion to set aside the verdict of the jury, 
made at a former day of the term, and having considered said 
motion, overruled the same; to which action of the court, the , 
accused, by counsel, excepted. And it being required of said 
accused if anything he had or knew to say why the court 
should not pronounce sentence on him in accordance with the 
verdict of the jury herein, and nothing being offered or 
alleged in delay thereof, it is the ref ore considered by the 
court that the commonwealth recover of the said Jarette Arlo 
Dean the· costs incident to this prosecution, and that he be 
confined in the penitentiary of this state for the term of five 
(5) years at hard labor in a'Ccordance with the verdict of the 
jury. Thereupon, said accused, by counsel, moved the court to 
suspend execution of said sentence for a period of sixty ( 60) 
days in order to afford said accused opportunity to apply to 
the Supreme Court of Appeals of Virginia for a writ of 
error to the judgment of this court, which motion was 
granted. Said accused, by counsel, further moved the court 
that he be admitted to bail pending such application for a 
writ of error, which motion the court overruled, to which 
action of the court, said accused, by counsel, excepted. And 
said accused was remanded to jail. 

* * * * * 

page 58 ( 

* * * 

It appearing to the Court this 3rd day of May, 1967, that 
the defendant Jarette Arlo Dean intends to seek an appeal 
fron1 the judgment of conviction of this Court and is finan
cially u~able to pay the expense of a copy of the transcript 
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of ·the evidence necessary for such appeal, it is Ordered 
that the evidenc.e presented at this trial be transcribed for 
s.uch appeal and the cost therefor paid by the Common
wealth; 

·The Court doth further certify that the defendant Jarette 
Arlo· Dean is financially unable to pay his attorney's fees, 
costs and expenses incident to an appeal and the Court doth 
appoint Donald D. Litten and J. Lynn Lucas as counsel for 
the accused in connection with such appeal. 

ENTER: H. H. 

* * * * * 

page 59. ( 

* •X• r,. * * 

NOTICE OF APPEAL AND 
ASSIGNMENT OF ERROR 

* * * * * 

Counsel for J arette Ar lo Dean, the defendant in the above 
styled case, gives notice of appeal from the order of final 
judgment entered herein April lO, 1967, and sets forth the 
following assignment of errors. 

1. The Court erred in its denial of defendant's motion to 
propound the qtrnstions identified in the record as Numbers 
9, 12, 14, 15, 18 and 19 to the prospective jurors and in· its 
denial of the ·motion for individual and independent examina-

. tion of such prospective jurors out of the presence of the 
other prospective members. 

2. The Court erred in admittir~g the in-custody confession · 
of defendant obtained from him in violation of his constitu
tionally guaranteed rights. 

3. The Court erred in admitting as evidence and allowing 
comment by the Commonwealth's Attorney upon testimony 
that at the trial of another person the defendant had declined 
to testify by assertion of his constitutionally guaranteed pro-

tection against possible self-incrimination. 
page 60 ( 4. The Court erred i;n refusing to strike the evi

dence of the Commonweal th and in denying def end-
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ant's motion to set aside the verdict because of insufficient 
evidence. 

DONALD D. LITTEN 
306 First National Bank Building 
Harrisonburg, Virginia · 

J. LYNN LUCAS 
Lucas Building 
Luray, Virginia 

Coun13el for Defendant 

Filed m the Clerk's Office Rockingham County, Va. May 

19-1967. GEORGE Vv. KEMPER, Clerk 

* * * * * 

Pre-trial conference on above matter, held on March 6, 
1967, before Honoroble Hamilton H. Haas, Judge. 

* * 

page 1. ~ · Court: For the purpose of the record in the 
case of the Commonwealth of Virginia vs. J arette 

Arlo Dean who is charged under an indictment in the Circuit 
Court of Rockingham County with the crime of murder, which 
case is set for trial on the 22nd day of March, 1967, it can 
be-shown that on this the 6th day of March, 1997, a pre-trial 
conference in the case was held in the chambers of the Court 
with the accused Dean in person present together ·with Mr. 
Donald Litten of counsel for the defense, together with Mr. 
James R. Sipe, the Attorpey for the Commonwealth. The 
conference was set up primarily for the purpose of expedit
ing the trial of the case at the time the venire is to be as
sembled and oi1e of the first questions to he discussed and 
presented is the matter of the examination of the prospective 
jurors on their voir dire. In response to the suggestion of the 
Court, counsel for the Defense has laid before the Court a 
list of 19 numbered inquiries to make of the prospective jurors 
in the Dean case. I don't know if it is the purpose now, or 
will he the purpose of the defense counsel to follow the 
thought initially suggested to have the jurors, or prospective 
jurors, examined in their voir dire individually, each juror 
apart from the others. I'm not aware of any authority to 
support such procedure and the Court does not look with 
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favor upon the idea, primarily because it consumes a tre
mendous amount of time, most of which is wasted. 

page 2 r This Court doesn't see any reason why a complete 
and thorough and adequate examination of the 

prospective jurors on their qualifications cannot be conducted 
in the customary and usual practice of this Court, namely the 
examination of the jurors in a group examination by the 
Court with further opportunity afforded the prosecution as 
well as the defense to submit further questions dealing with 
the qualifications of the panel and freedom from bias or 
prejudice. Most of these questions would seem to be reason
ably acceptable with some few exceptions and in order to 
save time in that connection the Court would say that no 
objection has been interposed by the prosecutor and the 
Court does not raise any of its own as to the first eight 
questions on the list submitted, which incidentally will be 
initialed by the Court for identification bearing also the date 
label of March 6. But beginning with listed question no. 9, 
"Do you understand that under the law the defendant is not 
required to prove his innocence ·in this case, but that it is 
the duty of the State to prove his guilt beyond a reasonable 
doubt~,, vVhile the Court does not have anv tremendous 
objection to this inquiry again this is merely time consuming 
and covers a point that will ultimately be adequately covered· 
during the course of the trial of the case with instructions 

dealing with that particular point of law and the 
page 3 r Court does not see any point at this stage in having 

a preliminary run, you might say, or preliminary 
charge to the jury on substance and principles of law that 
will of course be ultimatelv included in the instructions to 
be given to the jury. The C~urt is open to further persuasion 
if the defense has any authority to support the inquiry on the 
voir dire or any further argument to support the question on 
the manner of the voir dire, the Court would like to have the 
benefit of it. 

Mr. Litten: Question no. 9 impresses upon the jury a con
cept of law and that is that the defendant is presumed to be 
innocent. It may well be that a prospective juror is unfamil
iar with this concept or that he is not in sympathy with it. I 
think the statutes in Virginia are broad enough to allow the 
questioning-Section 8-199 as amended allows counsel to 
ask the jurors directly any relevant question to ascertain 
whether or not the juror is related to either party, has any 
interest in the case, has expressed or formed any opinion or 
is sensible of any bias or prejudice. Now certainly if a juror 
was not in ·sympathy with the concept of law, the presump
tion of innocence, and the requirement of proof beyond a 
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reasonable doubt, he would be biased, and he would be 
biased in favor of the State and against the defendant. One 
other point, the matter of independent examination of the 

jurors, counsel for the defendant says that 
page 4 r -and I hope that the Commonwealth's Attorney 

agrees, that this is an unusual case and has 
aroused a considerable amount of public speculation and 
gossip; one person who was with the defendant, allegedly, 
at the time that the alleged offense was committed, has al
ready been tried in this Court which resulted in more talk 
and speculation~ and under these circumstances on the charge 
of homicide, a capital offense, we think it is proper to make 
every effort to secure a fair and unbiased jury. I think I can 
vouch to the Court that even if all of these proposed ques
tions are asked of each juror independently, that the amount 
of time consumed would not exceed two hours. 

Court: I might say further that as far as the Court is con
cerned the eight questions would not normally be asked but 
in the absence of any objection and the thought that this can 
be covered without any undue consumption of time, why the 
Court will not of its own motion deny the opportunity to pro
pound the :first eight questions. It might further be pointed 
out that the Court's looking on question 9 with some dis
favor is the result of the fact that a later question included in 
this series of inquiries on the voir dire propounds to the 
jurors whether or not they understand that they must follow 
the instructions in the case as to the law, given by the Court, 

whether the jurors believe them to be the law or 
page 5 { not and irrespective of whether or not the juror 

. believes that the law is wise or unwise, good or 
bad. That inquiry I think should be adequate to remove any 
possible theory of objection to the qualification of the pro
spective jurors without pursuing the inquiry in any further 
detail. ':11he next question that the Court feels would be im
proper to ask is the question no. 12 "V\Tould you give the de-

. fendant the benefit of your individual opinion in arriving at 
your verdict in this case~" The Court's hesitancy in looking 
>vith any favor upon that question is the fact that it is so 
phrased and couched as to lend some uncertainty in the real 
subject of the inquiry and that is the primary purpose in the 
Courts refusing to pGrmit the question to be asked. It's being 
recognized that an individual opinion might well be reversed 
or persuaded to the contrary by good, logical, reasonable per
suasion from the lips of fell9w jurors and if that be true and 
the individual initially was in the minority he would still be 
giving the defendant the benefit of his ind!vidual opinion be-
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cause conceivably that situation might well arise but to put the 
question in the language that it is put would suggest to the 
juror that he is supposed to hang on to his individual opinion 
to the exclusion of any reason or persuasion or logic that may 
be laid before him in deliberation by his fellow jurors. The 

hide bound rule of suggesting to a juror that he 
page 6 r should not surrender his sound opinion just merely 

to agree with his f ellmv jurors would be consider
ably damaged by creating the impression from this question 
that he should never surrender his opinion in resolving 'the 
verdict that he would come to individually. And of course the 
law does not contemplate that a man shall be immune to per
suasion or that he should tur'n a deaf ear to somebody with a 
differing judgment. So for that reason I think the framing of 
the question is such as to suggest improper responsibility of 
the jurors. 

Mr. Litten: \Ve say that No. 12 again goes to a fundamen-. 
tal point of our law and that is under thE) jury system each 
person is supposed to bring with him into a jury room his own 
individual opinion as to the guilt or innocence of the accused 
based on the instructions and based on the evidence that he 
has heard and he is not supposed to function as a member of 
a committee and simply because his viewpoint might be in the 
minority or might even be a minority of one, he is not sup
posed to surrender that viewpoint simply because other peo
ple might be differently inclined. Further, he is supposed to 
use his individual judgment in this State, in the matter of pun
ishment, should a verdict of guilty be obtained and not allow 
any sort of quotent arrangement to take place. And unless he 
understands this and unless he is made aware of this at the 

beginning of the trial the importance of it is apt to 
page 7 ( be submerged at the conclusion. Certainly the ques

tion again under our Statute is proper, to deter
mine whether or not he is disinterested and whether or not he 

. will render a fair and impartial verdict. 
Court: The· Court might make this further observation

that the pr.imary or real meat of the objection of the defense 
to the Court's ruling on that question 12 is granted by the 
following question 13 which publicly asks the prospective 
juror "\Vould you allow the fact that a number of jurors 
voted differently, would that influence you to change your 
verdict for that reason alone~" That question the Court has 
seen fit to retain in the list of questions to be propounded and 
inquiry 13 should certainly cure any possible harm that would 
arise from the omission of no. 12. The next question that the · 
Court has seen fit to look upon with disfavor is 14 and I think 
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I will take 15 too, because they both deal with instructions of 
law on the principal of presumption of innocence and burden 
of proof. Again the Court would hesitate to proceed with in
structing the venire on the law of the case when it has not 
everi been determined which members of the venire will com
prise the jury for the case. The selection of the jury will ulti
mately be made and at the appropriate and proper time those 
jurymen will be adequately instructed on the law of the case. 
Question 14 in substance asks the prospective juror whether 

he would abide by the law of the case as instructed 
page 8 r by the Court and the same with No. 15 and actually 

suggests that the prospective juror would deliber
ately violate his oath which ultimately will be administered to 
him. Once he has been selected he will be duly sworn to well 
and truly try the case according to the law and the evidence 
and that is exactly what it means, that they will decide accord
ing to the evidence in the case and according to the law em
bodied in the official instructions of the Trial Court. So to ask 
those questions at this stage seems to me would be doing 
nothing more than laying excessive emphasis on those par
ticular principles of law. There is no more reason why that 
question should be asked at the voir dire stage of the selection 
of the jury than there would be for the defense to offer half 
a dozen instructions on presumption of innocence, or another 
half dozen instructions on the burden of proof. I don't think 
any Court would permit it, I don't think any Appellate Court 
would ever charge the Trial Court with error for denying a 
repeated statement of the same principle of law. So for those 
reasons, unless the Court is otherwise persuaded, the num
bered inquiries 14 and 15 will not be permitted to be asked. 

Mr. Litten: The purpose of questions 14 and 15 is to as
certain whether or not the prospective jurors will consider and 
give weight to the fundamental concept of presumption of 

innocence and requirement of proof behond a 
page 9 r reasonable doubt. Conceivably a juror could be 

opposed to either or both of these concepts. If 
they are opposed, even after they have been given the oath 
and have been instructed in the case, nevertheless, at least 
subconsciously their opposition to these concepts would react 
against the def end ant. These are not intended to be instruc
tions to the jury, but they are intended to ascertain ·whether 
or not the jurors will give weight to established concepts of 
law. 

Court: The Court will adhere to its view that it is not per
suaded that either inquiry 14 or 15 is a proper inquiry on the 
voir dire of the prospective jurors. The next numbered ques-
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tion, No. 18,. which is in effect an inquiry as to whether or 
not any of the prospective jurors have ever been interested 
in a murder case in which some member of the family of the 
juror, or relative or close friend, had been killed. The Court 
does not. look with favor on the propounding of that inquiry 
because it would again be uselessly time consuming and does 
not reflect any, would not reflect any qualification of a pro
spective juror whether he had been concerned with a previous 
murder case or not, as long as it had no connection or bear
ing with the case at bar. But the Court will invite further 
opportunity to be persuaded against that judgment. 

Mr. Litten: Question 18 is intended as a preliminary ques
tion. Should a prospective member of the jury 

page 10 r answer in the affirmative, that is that some member 
of the family or close friend had been killed, the 

next question probably would be whether or not that fact by 
itself would tend to bias the prospective juror against the de
fendant in this murder case. It is quite possible that a pro
spective member of the jury may have some subconscious 
prejudice against any defendant in any murder case which 
could be flushed to the surface by the asking of question no. 
18 and made apparent by a follow up question. The question 
by itself, admittedly, if it were answered in the affirmative, 
would probably not be grounds to discharge the juror for 
cause, but should he answer the next question, that is whether 
or not this fact would bias him, should he answer this ques
tion in the affirmative certainly it would. 

Court: Of course in anwwer to that I might say that that 
question can be propounded to the. jurors and usually is pro
pounded in the general inquiry made by the presiding Judge 
as to the qualifications oft.he jurors and invites any disclosure 
from any juror that he feels might in any way affect his ability 
to sit impartially on the trial of the case. But even if there 
conceivably would be a situation where a prospective juror 
had some connection ·with a person who has been the victim 
of a homicide, the affirmative answer to that inquiry would in 

no way affect the qualifications of the juror 
page 11 r merely because he knew somebody else, was a 

friend of somebodv else wl10 had been killed in 
some other case of a homicicle. It can be also pointed out 
that to permit an unlimited exploration of the prospective 
jurors on their qualifications results in such deplorable mani
festations of endless time spent in the preparation of the trial 
of a criminal prosecution, particularly cases of notoriety, we 
frequently read in newspapers that \veeks and weeks and 
sometimes months have been consumed in the selection of a 
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jury. According to our rules of procedure in this Common
wealth to have such an experience as that seems incredible 
and it could only take place by permitting exploration and 
examination well and vvay beyond the limits of proper exami
nation on the qualifications of the jurors. That is my main pur
pose in taking the position that I am taking. I don't know of 
any principle, or precedent of rule accepted in this jurisdiction 
that would encourage endless inquiries into the qualifications 
of a jury. In the end, the inquiry should be directed to show 
the disqualification for cause, that is the purpose of the voir 
dire examination, disqualification for ·cause. The opportunity 
to explore into the freedom of the prospective jurors from 
any such objection as that or at least the opportunity to deter
mine whether or not there are any '.vell founded objections 

on the ground of bias or interest is afforded well 
page 12 ( in advance of the trial of any criminal case and 

then on the assembling of the prospective jurors 
those matters that have been discovered'hy preliminary inves
tigation where it has been learned for this reason or that A,B, 
C or D as members of the venire should be required to stand 
aside because of some discovered bias or prejudice tha.t is 
brought out on the voir dire it is perfectly sound procedure. 
But just to endlessly pursue the inquiry into some unkno\vn 
or unheard of area results in just such things as taking two, 
three, four, five, six wee.ks to pick a jury for the trial of a case. 
So the Court will adhere to its disfavor in the propounding of 
the question last mentioned, number 18, and will deny the 
opportunity to propound the question. As to question mun
ber 19 "Did you know Larry Lam in his lifetime or .any mem
ber of his family1" That of itself, I can't see where it would 
result-regardless of how the prospective juror answered the 
question-I don't see how it could possibly result in any dis
qualification. Of course, as indicated it could conceivably be 
followed with other questions, but I think the question ought 
to be put and framed in the first instance on some theory that 
would reflect disqualification if the answer be made in the 
affirmative. I will be glad to hear from you on number 19. 

Mr. Litten: The fallacy in asking a blanket question to a 
prospective member of a jury, that is: Are you 

page 13 ( conscious of any reason why you should not sit 
as a juror in this case 1 or, are you· related to 

blood or by marriage to the defendant or the alleged victim~ 
is that a jury may unconsciously answer the question the 
wrong way. If the question is asked in a blanket form he may 
answer it incorrectly. Now, question 19 would ask the jury 
whether or not they knew the allege<l victim, Larry Lam, or 
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whether they knew any member of his family. If they an
swere_d in the affirmative it would certainly be followed up by 
quest10ns which were designed to elicit how well thev knew 
the victim or how well they knew the members of the family. 
If they were for instance next door neighbors· or members of 
the same committee in a church or something of that sort, the 
relationship might very well be so intimate that they could not 
sit in judgment of his alleged killer and we think that the 
question is relevant to determine the bias or prejudice. 

Court: Again, the Court feels that the question to inquire 
into remote possibilities Of some attachment or some friend
ship is plainly available to the defense as it is in any criminal 
case when the venire has once been selected and unless the 
question is so framed as to disclose by the answer to the ques
tion some liklihood of prejudice the Court sees no reason to 
consume time in asking those questions so the question 19 
will be eliminated from the list of questions to be propounded 

on the voir dire. 
page 14 r Mr. Litten: The defendant excepts to the ac

tion of the Court on each one of these questions · 
for the reasons already stated. 

Mr. Sipe: Should the record also disclose that all the rest 
of the questions were permitted to be asked. I think the 
Court mentioned the first eight but after that did not mention 
the other numbered questions that-

Court: The only ones to be eliminated, that the Court on 
its own motion has seen fit to eliminate would be 9, 12, 14, 15, 
18 and 19. The other questions will be available to· counsel to 
propound to the prospective jurors. Is there any further ques
tion about the method of conducting the voir dire examina
tion~ 

Mr. Litten: On the motion that has been made by the 
accused, that he be allowed to examine each prospective juror 
individually and out of the presence of the other prospective 
members, I have this to say. In the ordinary case, either 
civil or criminal, I don't think this procedure is necessary or 
even desirable. My point is, as I think the Com.monwealth 
will concede, this case is somewhat unusual and has attracted 
more notoriety in this community than any case in recent 
times. I think that while the question of how the jurors are 
examined lies within the discretion of the Court, the Court 
should take into consideration the fact that this is a capital 

case, the fact that there has been a great 
page 15 r deal of discussion about the matter. out· in the 

County and in the City of Harrisonburg, and 
that the procedure itself will not take over two hours of time, 
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and in order to give the defendant the benedit of a completely 
fair trial he should be allowed this opportunity to examine the 
prospective jurors out of the presence of the other members. 
If you have a group examination you have more or less group 
therapy and the way one member answers, the one who an
swers first, the other members are inclined to follow along, 
nodding their heads or shaking their heads. It is much easier 
to determine the qualifications of the jurors on an individual 
basis out of the presence of the other members than it is by 
examining them in a group. 

Mr. Sipe: I think the Court has already covered it, the 
fact that any capital murder case gets a certain amount of 
notoriety; the case has been discussed somewhat; maybe 
because there has been one tdal ·resulting in acquittal of a 
cohort. However, I feel that the prospective jurors can ade
quately be examined as a body without the necessity of indi
vidual questioning. 

Court: It is a practice that never has been engaged in in 
this Court to my knowledge; I am not aware that it has been 
engaged in in any other Court of this Commonwealth; there 

certainly is no statutory law on the subject and I 
page 16' r do not look with favor upon establishing any such 

· precedent. Once the door has been opened in 
that type procedure it would literally be requested in all suc
ceeding cases and my thought is that if it is a matter of such 
grave concern in the rules of procedure in criminal prosecu
tions that there should be some legislative enactment; even 
then I wouldn't be in favor of it-I don't mean I wouldn't be 
in favor of it after the enactment, I mean I would not be in 
favor of the enactment. It seems to me that would be the 
place to make the rule if there is to be any such rule made. 
So the motion for the opportunity to conduct the voir dire 
examination one by one, out of the presence of the remaining 
veniremen, is denied. 

Mr. Litten: V'\T e except. Defense has various other motions 
to make. First, we move the Court that the Commonwealth's 
Attorney be required to file a Bill of Particulars stating the 
means by which the accused allegedly killed and murdered 
Larry Elwood Lam, and further stating the actions of the 
accused which the Commonwealth v.rill rely upon to establish 
any criminal liability. "lv e have again I say an unusual case 
here. ·v·l e have a situation where one party, one person has 
been charged with the murder of Lam, has been tried, has 
been acquitted. That person, as I recall, confessed to the 
crime. Now it is important for the defense to know upon 

what theory the Commonwealth proceeds in this 
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page 17 r case so that it may summon whatever witnesses 
are necessary to repudiate that theory or to es

tablish the innocence of the def end ant, a.nd we make this mo
tion for a Bill of Particulars. 

Mr. Sipe: If the Commonwealth's Attorney had to file a 
Bill of Particulars for- . 

Court: I might say here that the Court will favorably en
tertain the motion for the Bill of Particulars and will require 
the prosecution to file a Bill of Particulars within 10 days, 
but to permit a motion for a Bill of Particulars to be founded 
on specific questions, one, two three, again the Court does 
not know of any such procedure as that ever having been es
tablished by the laws of this State in procedure or pleadings, 
either in criminal or civil matters. The motion for a Bill of. 
Particulars is either granted oi' denied and when a Bill of 
Particulars is filed further question can then be raised as to 
the sufficiency of the Bill. But as to requiring any litigant 
or prosecutor in a criminal case to specify in numbered de
tail about specific circumstances is a procedure that this Court 
has not followed and doesn't expect to follow until there has 
been a rule of Court established requiring it. The general 
granting of the motion and direction to the opposing party to 
supply a Bill of Particulars is all that is necessary and that is 

as far as the Court will go in this instance. If 
page .18 r there is any objection to be made to the sufficiency 

of the bill, that can be made at a later date. 
Mr. Litten: Our other motion is that the members of the 

jury be kept together during the tria.l and during all recesses, 
including over-night recesses. Again we think this is impor
tant in order to insure a jury that is ~ree from bias or outside 
or adverse influences of any nature. It is particularly true 
in this case because as I said before the case has attracted 
more than the average amount of public discussion and specu
lation. 

Mr. Sipe: I do :riot feel it is necessary to keep the jury 
together, especially to rule favorably on this motion at this 
time. If the development of the trial were ·such that it became 
necessarv, it could be taken up at that course of the trial it
self. But I feel there would be no necessity to keep them to
gether. 

Court: Let me refresh my recollection. What is the name 
of this· accused man's companion, woman companion, who 
was previously tried for this same homicide~ . 

Mr. Litten: Barbara Shifflett. 
··Court: I think by reason of the fact that Barbara Ann 

Shifflett, and the Court takes of course knowledge of the fact 
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since the case was tried in this Court, where Barbara Ann 
Shifflett was indicted for the murder of this same 

page 19 r Larry Lam, and despite the fact that there was 
evidence of a confession made by her as to her 

guilt in that connection she was nevertheless acquitted at the 
hands of the jury. The case has given rise to considerable 
speculation and discussion and comment in the community 
and it might well be that to reopen an inquiry into the same 
homicide with another party accused of the crime would result 
in still further fairly common speculation and conversation. 

Mr.Sipe: I would like to remind the Court of course that 
this accused Arlo Dean was already indicted for the same 
offense as Barbara Ann Shifflett at the time of her trial. This 

·was not an indictment after her acquittal, both of them were 
chargred. 

Court: Were they indicted jointly 1 By the same Grand 
Jury.1 

Mr. Sipe: No sir, I believe they were separate. 
Court: Nevertheless, the prosecution saw fit to try Barbara 

Ann Shifflett first which resulted in an acquittal. But I my
self have heard so much comment about the outcome of the 
Barbara Ann Shifflett case, almost of necessity when the word 
gets around that the Jarrette Arlo Dean trial will be held, it 
stands to reason that even more conjecture and speculation 
will be iniated at the time of that trial. I am disposed to look 
with favor upon the suggestion to keep the jury together and 

it will be so ordered. I would rather that the 
page 20 r order be kept in . confidence because once the 

prospective furors learn of it they may start 
thinking up all kinds of grounds to be relieved from their 
assignment. But nevertbeless, plans have to be made pretty 
well in advance, or should be. I think the record can show 
then that the motion to keep the jury together will be granted 
and it will be so ordered. I will see that the Sheriff's Office 
makes the necessary arrangements for the accomodation of 
the jury if there is an over-night session. Are there any fur
ther motions or matters to. be heard 1 

Court: Let the record show that the Court has now moved 
from the preliminary motions in the case of Commonwealth 
v. Jarrette Arlo Dean to the consideration of the instructions 
in the 'case and so far the Court has reached Instruction No. 6 
tendered on behalf of the Commonwealth and will entertain 
an objection wpich defense has indicated it has to Instruction 
No. 6. . 

Mr. Litten: We have no objections to the form of the first 
5 instructions, depending on what the evidence is, we may 
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object to them at the conclusion of the trial. As to Instruction 
6, I think that the statement that a man is presumed to in
tend the natural and probable consequences of his act goes in 
the form of a solemn instruction from the Court to the jury is 
not only irrelevant but vague, the jury won't know ·what it 

means; I don't know what it means. It has no 
page 21 ( application to any possible evidence in this case 

and should not be entered. 
Mr. Sipe: If Your Honor please, this was given at the last 

trial and I think it was appropriate at that time according to 
the evidence. It was based mainly on the confession which 

·the accused had made and later repudiated. The evidence be
fore the jury was that this girl at that stage had shot the vic
tim with a gun and I think that this is appropriate to show 
that regardless of why she did it or anything like that, this is 
what she intended doing, she ·took a deadly weapon and shot 
this boy. Now here again of course the evidence as presented 
at this trial might be different and it might not be appropri
ate, but at this stage I think it certainly is. 

Mr. Litten: I think the instruction might possibly be appro
priate if it was added to the language of another instruction. 
in a case where the killing was accidental and where the 
accused came in and said I didn't intend to shoot so and so 
although I was aiming the gun right at him. The defense in' 
this case will not be one of accidental death. 

Court: To be in order there would have to be some proof 
to point to the accused, Dean, as the perpertrator or at least 
the joint perpertrator of the shooting. It may be appropriate 
at the time the evidence is in, conceivably. But on the other 

hand it is difficult to imagine any criminal charge 
page 22 ( in which the instruction would not be applicable 

where there is positive evidence, assuming that 
there is some positive evidence to implicate the accused. It's 
an instruction that has been long recognized as proper, one. 
that hundreds of times has been, or the substance of it has 
hundreds of times been recognized in criminal law. But the 
Court w:ill note the objection to the instruction at the moment 
anyhow, will preserv;e your objection to it. "\Vhich brings us 
to Instruction No. 7, is there any objection to that~ 

Mr. Litten, Yes sir, I think that the instruction should con
clude with the language "that if the jury have a reasonable 
doubt as to the guilt of the accused by reason of the absence 
of any proof of motive, then they should acquit him. Other 
than that we have no objection. 

Mr. Sipe: I think the instruction as given there is a cor
rect statement of the law. It is not necessary for the Common-
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wealth to prove motive, and it goes on to say that in the ab
sence of motive, circumstance can be considered in favor of 
the accused. I don't think it is necessary to go into reasonable 
doubt or that they have the right to acquit or anything of 
that nature. I think it is correct as stated. 

Court: I think the instruction is appropriate and adequate. 
If by chance the evidence would support the 

page 23 r theory of the defendant that the absence of mo
tive is sufficient to give rise to a reasonable doubt, 

I think this better could be considered in an independent in
struction on behalf of the defense. 

Mr. Litten: \Ve would except. Your Honor, Instruction 8 
we object to because the words reasonable doubt are clear 
and rather precise standing by themselves and any attempt to 
define the word reasonable or the word doubt will probably 
confuse the jury; we would be better off simply to have no 
instruction defining reasonable doubt and it is for that reason 
able doubt should not be given. The Court of Appeals has 
that we object to it. We think that instructions defining rea
sonable doubt should not be given. The Court of Appeals has 
said in a number of cases that it is to be discouraged. 

Court: I am mindful of that expression of the Court of 
Appeals. On the other hand the Court has had direct expo
sure to illustrations of the jury's misinterpretation of what 
constitutes reasonable doubt, and it has been sufficient to 
impress this Court with the advisability of giving some further 
definition of reasonable doubt to avoid a juryman going off 
on some tangent of his theory or application of what consti
tutes reasonable do-µbt. So Instruction 8 will be given over 
the objection of the defense .. 

Mr. Litten: We have no objection to Instruction 9. In
struction 10 is objected to as a mis-statement of 

page 24 r the law, or an erroneous statement of the law. In 
order to be guilty of aiding and abetting, which 

is the same thing as being a principal in the second degree, 
you not only have to be present, aiding and abetting, partici
pating, you must also share in the criminal intent of the prin
cipal in the first degree and the instruction ignores this re'" 
quirement of sharing in the criminal intent.· 

Mr. Sipe: If Your Honor please, I think the definition of 
aiding and abetting as propounded here in this instruction is a 
correct statement of the law. It states that this person is not 
only present, but he is aiding and abetting and participating 
therein, in the commission of this crime. I think that is the 
definition under our law of what constitutes aiding and abet
ting. 
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. Court: The objection is not looked upon with any favor 
and the instruction will be given·over the defense objection to 
the instruction. The instruction is premised on the theory that 
the murder was committed and in order to constitute the 
murder there must be an intentional killing, so it ties in with 
the recognition of the homicide so that intent is to be read 
into the instruction. If the defense wants to tender an in
struction to the effect that intent is a necessary element even 
to constitute aiding and abetting, the Court would not hesitate 
to give it. But the Court feels that Instruction No, 10 is ade
quate as tendered and it will be given over the objection of 
the defense. 

* * * * * 

BILL OF EXCEPTION 

BE IT RJ<JME~MBERED that at trial of this case during 
:final summation by James R. Sipe, Commonwealth's Attorney, 
said Commonwealth's Attorney did comment upon the fact 
that the defendant, J arette Arlo Dean, had, at the trial of 
one Barbara Ann Shifflett previously held in this same Court, 
declined to testify after being called as a witness on the 

·grounds that doing so might tend to incriminate him. 
BE IT FURTHER REMEMBERED that objection was 

made by Donald D. Litten, Esquire, of counsel for def endai;t, 
to such comment on the grounds that the same was unfair, 
prejndicial and contrary to the law and on the further grounds 
previously stated during the taking of testimony in this case, 
which objection was overruled by the Court and to which 
ruling the def end ant, by his counsel, excepted. 

* * * * * 

Judge 

FHed in the Clerk's Office Rockingham County, Va. Jun 16 
1967 

George W. Kemper, Clerk 

* * * 

Transcript of above trial, held at Harrisonburg, V:irginia, 
on March 22 and March 23, 1967, the Honorable Hamilton H. 
Haas presiding. The motion section of the following transcript 
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was reduced to writing from the tapes of -the court room re
corder by the undersigned and the evidence portion was taken 
in shorthand and reduced to writing by the undersigned court 
reporter. 

* * * * 

page 1 r Court: The Court is now about to entertain one or 
more motions in chambers, this 22nd day of 

March, 1967, in advance of the trial of the pending charge 
against Jarrett Ar lo Dean in the form of an indictment re
turned against him charging him with the crime of inurder of 
one La+ry Elwood Lam. What was the motion? 

Mr. Sipe: Your Honor, at the time of this offense the ac
cused was 17 years of age-

Court: Before we pro.ceed further let it be shown that the 
prisoner Jarrett Arlo Dean is present, attended by his two 
privately employed lawyers, Mr. Lucas of Luray and Mr. 
Litten of Harrisonburg, and that also present are the Attor
ney for the Commonwealth, Mr. James R. Sipe, and the assist
ant prosecutor, Mr. William Julias of Harrisonburg. 

Mr. Sipe: If Your Honor please, at the time this offense 
occurred on February 20, 1966, the accused, Jarrett Arlo 
Dean was 17 years of age. The Rockingham County Court · 
upon consideration of a report having been filed herein, the 
Judge of the Rockingham County Court determined that the 
accused should be treated as an adult. Subsequent to the pre
liminary hearing the accused was indicted by the Grand Jury 
on October 17, 1966. The records do not disclose whether 
this Court also held whether the accused should be treated as 
an adult or juvenile and my purpose today is, prior to the trial, 
is moving that the accused, in consideration of this report-he 
is now 18 years of age, having been 18 in December of last 

year-that he be treated as an adult. 
page 2 r Court: Does the defense want to be heard on 

the motion? 
Mr. Litten: Your Honor, we have reviewed the findings of 

the County Court and the reasons for that Court's treatment 
of this Defendant as an adult. We believe that the reasons 

. were sufficient to support the finding and we do not believe . 
that anything done now at this stage would change the find
ings of the County Court. \Ve have discussed the matter and 
we do not wish to be heard on the motion. 

Court: The record can show that the Court has before it 
not only earlier reports made by investigating authorities and 
probation officers, particularly the report of William H. \Vade, 
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the court social worker, made to the County Court under date 
of March 25, 1966 and in the light of those reports respecting 
the involvement of this young man in these numerous other 
offenses of one character or another, considered together with 
the fact that he was approaching the age of adult responsi
bility, this Court will have no hesitancy in treating him as an 
adult offender and we will proceed against him as an adult 
offender. 

Mr. Sipe: Your Honor, wouldn't it be appropriate. or 
proper that he be re-arraigned now~ 

Court: Possibly so. In the light of the fact that at the time 
of the previous arraignment of this prisoner there was some 
uncertainty about the Court having to resolve to deal with 
·him as an adult offender, it is considered advisable to proceed 
with re-arraignment of the prisoner and the Court is ready to 

proceed with his re-arraignment at this time and 
page 3 r unless there is some further objection the Court can 

go ahead with that part of the proceeding. 
Clerk: You are Jarrett Ar lo Dean~ 
Dean: Yes. 
Clerk: In the Circuit Court of Rockingham County, Vir

ginia, at its October term, 1966, the Grand Jurors of the Com
monwealth of Virginia, in and for the bqdy of the County of 
Rockingham now attending the Circuit Court of said County, 
upon their oaths do present that Jarrett Ado Dean, on or 
about the 20th day of February, 1966, in the County afore
said, did murder one Larry Elwood Lam, against the peace . 
and dignity of the Common\vealth of Virginia. How do you 
plead~ 

Dean: Not guilty. 
Court: This case was previously set for trial today and we 

will proceed to dispose of the case today unless some good 
reason can be shown against further proceedings in the mat
ter. If there are no objections to that the Court will entertain 
any other matters pertinent to be entertained at this stage. 

Mr. Litten: ·we are not taken by surprise by the ruling and 
by the motion of the Commonwealth's Attorney; we were 
prepared for it and have no objection to proceeding with the 
trial. 

Court: I understand that the next matter to be entertained 
will be in chambers and out of the presence of the jury. In
cidentally, the jury has not even been selected yet. This hea~
ing is still "in chambers and out of the presence of the pubhc 

generally and the prospective jurors as well and the 
page 4 r Court is told that there is some matter to be pre

sented with the idea of disposing- ·of it at this 
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point. It has to do with the admissibility of a confession I be
lieve in connection with the prosecution of this murder charge 
against Dean. What is the motion to be made~ 

Mr. Litten: The motion, Your Honor, which we think 
should be ruled on prior to resuming the trial is to suppress 
the alleged confession which was obtained as a result of 
police interrogation; a confession, or admission of the defend
ant on the morning of February 20, 1966 in the county jail. 
We will show to the Court that the defendant, while in cus
tody, was not given the warnings as to the various constitu
tional rights discussed and enumerated in the Miranda 
decision of the Supreme Court of the United States and snch 
admission or confession will not be admissible at the trial. 

Mr. Sipe: If Your Honor please, of course this is a matter 
of fact that will have to be determined by the Court. How
ever, the position of the Commonwealth is that although this 
statement was taken prior to the decision of the Miranda v. 
Arizona and the trial was subsequent to that time, we concede 
that we are bound by that decision. However, we feel that 
the statement of confession obtained from this accused in 
this case is admissible. The evidence will show first of all that 
the accused of his own accord made an admission as to who 
had shot the deceased, Larry Lam and further that the written 
statement obtained from the accused was not the product or 

result of any interrogation by police officers. 
page 5 r Mr. Litten: I don't want to prolong the prelimi

nary argument although we do not agree with the 
Commonwealth's Attorney. 

Court: The controversy then is as to whether or not the 
manner of securing the contemplated statement to be pre
sented, I assume it is a written confession. 

Mr. Sipe: Actually there are both. The first is an oral state
ment given and the second then is a written statement. So 
there are actually two parts to this confession. 

Court: Then the real issue it seems to me is whether or 
not the confession was the product of interrogation by the 
police officers. My judgment of the Mirando decision is that 
a voluntary confession that was not solicited or provoked or 
persuaded by any interrogation or any intimdation or any 
compulsion on the part of the law enforcement officers is 
nevertheless admissible despite the absence of any forewarn
ings as to any constitutional rights and right to counsel, the 
right to remain silent and things of that kind. So I think we 
will proceed to hear the evidence on that point. 

Mr. Litten: I think too it is best to reserve the argument 
on the point until after the evidence. I do not however, in the 
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Trooper D. M. Weatherholtz 

beginning agree exactly with that statement by the Court, but 
we can argue that later. 

Court: I expect the Court had better swear the witness on 
the point to be heard at this stage as to the admissibility of 
the confession of this accused. Trooper, do you solemny 

swear that the evidence you are about to give at 
page 6 r this time will be the truth, the whole truth and 

nothing but the truth so help you God~ 
' Trooper : I do. 

]i}xamination by Mr. Sipe: 
Q. Please state your name to the Court. 
A. Trooper D. M. Weatherholtz. 
Q. And your occupation~ 
A. State Trooper. 
Q. Did you investigate a certain homicide that occurred in 

Rockingham County on February 20, 1966 ~ 
A. Yes sir. 
Q. Passing over your preliminary investigation, did you on 

the morning of February 20, 1966, go ·to a home where the 
· accused, Jarrett Ar lo Dean was present~ 

A. Yes sir. 
Q. And who was with you at that time~ 
A. Trooper Wilmore, Deputy Sheriff Baker and Deputy 

Sheriff Wilcox. 
Q. Where did you first see the accused on this morning~ 
A. He was at this house. 
Q. And what house was that~ 
A. A house in the Fox Mountain section of Rockingham 

County. 
Q. Who else was present there along with the accused~ 
A. There was Joyce Monger, Barbara Ann Shifflett and 

Floyd Smith. . 
Q. After seeing the accused there that morning, then 

where did you proceed to~ . 
A. We asked the two men, Floyd Smith and 

page 7 r Arlo Dean if they would go along with us to the 
county jail for questioning and they came with us 

in the car. 
Q. Who else was in the automobile~ 
A. Dean, Floyd Smith, myself, Trooper Wilmore, Deputy 

Baker and Deputy Wilcox. 
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Trooper D. M. Weatherholtz 

Q. Did you all then proceed to the. Rockingham County · 
Jail in Harrisonburg, VA. 1 

A. We stopped at the hospital and dropped off. the two 
Deputies to get their car and then proceeded to the county 
jail. 

.Q. Do you recall approximately what time of morning that 
was on February 201 

A. I would estimate 8 o'clock. 
Q. Will you state what you did after you and TroopeF 

Wilmore, the accused and Floyd Smith arrived at the County 
jail 1 

A. i;x,r e asked Ar lo Dean to come back to the back room 
at the jail, that we wanted to talk to him. We asked him some 
questions about where he was that morning and things like 
that. 

Q. ·Did you tell him at that time what you were investigat
ing1 

A. We told him that we ·had a murder at Montevideo, that 
we had a body, and that we just wanted to know the facts on 
it. . 
. Q. Was. the accused in custody at that time1 

Mr. Litten: Objection, he is calling for a conclusion. 

Q. Had the accused been arrested at that time 1 
A. No sir 

Q. Had you compelled the accused to come 
page 8 r with you here to the Rockingham County jail 1 

A. No sir. 
Q. Had he come of his own free ·will 1 

Mr. Litten: Objection, asking for a conclusion. 

Q. You stated that you told hin1 what you wer.e investigat~ 
ing-what replies, if any, did the accused make at that time 1 

A. He· stated he had not been around Montevideo that 
night; that he had stayed in the Fox Mountain s~ction of 
Rockingham County, east of Elkton all night. 

Q. Did he. say whether he knew anything with regard to 
the body of the deceased which had been located near the 
Montevideo High School 1 

A. He knew nothing about it. 
Q. What occurred then 1 
A. Well, we took him on out to the front office in the jail 
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and we took Floyd· Smith back, and while we were question
ing Floyd Smith, Mr. Hook, the jailer, came back and said 
come out to the front .office, he believed it would be to our 
advantage, that Dean wanted to talk to us. 

Q. Who had been in the back room with Floyd Smith 1 · 
A. Myself and I believe Deputy Sheriff baker. 
Q. After being informed of this by the jailer, what did you 

do at that time 1 
A. I went out to the office and Arlo Dean said he would 

tell me what happened but first I had to let him talk to the 
two girls who had followed us over in a red Cor

vette. 
page 9 r Q. Who were the two girls? 

A. Joyce Monger and Barbara Ann Shifflet. 
Q. ·were they the same two girls who had been present 

at the home where you had first seen the accused? 
A. Yes sir, they were. I told him I didn't see what differ

ence it would make if he talked to them, for him just to tell 
me. what happened. No, he wasn't going to tell us anything 
until he talked to the girls, so 'we had these two girls to come 
into the front office with him. 

Q. Then what occurred? 
A. About 5 or 10 minutes later he said he would talk and 

we went in and he said "I shot the Lam boy." I asked him to 
tell us what happened and he said they were coming out of 
McGaheysville and this car pulled up beside of them and 
started blowing the horn and gunning the motor. He said 
they went on up the road and-

Mr. Litten: Your Honor, I don't think it is necessary to go 
into the details now. 

Q .. He did give you some verbal statements then as to .what 
occurred? 

A. Yes sir. 
Q. Was Trooper Wilmore present there at that time .when 

he first said that he had shot the Lam boy? 
A. No sir, he was in the back with Floyd Smith. 
Q. Did the accused later make a written statement relating 

what had occurred? 
page 10 r A. Yes sir. 

Q. I show you this statement and ask you if 
this is the statement that he wrote out? 

A. Yes sir. 
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Q. And I believe it is signed by the accused, Arlo Dean, 
and witnessed by you and Trooper ""Wilmore 1 

A. That is correct. . 
Q. And in whose handwriting is this 1 
A. That's Arlo's, he wrote it out himself. 
Q. Did you all interrogate him or ask him any questions in 

making this statement or is it a statement that he wrote out of 
his own accord 1 

A. I think we helped him with the statement although we 
told him he did not have to make a statement if he did not 
want to. 

Q. Did you advise him of certain rights prior to making 
this statement 1 . · 

A. \Ve advised hiin that anything he said could be used 
against him. That is all I advised him of. Trooper Wilmore 
advised him of some things. 

Q. But the written statement here, was this the result of 
any interrogation of him 1 

A. No. 

Mr. Litten: Objection. 
·Court: I think that objection is over ruled. 

Mr. Litten; That is the question we are here 
page 11 r to determine right now. 

Q. Did you all ask the accused any questions at the time 
he was making this written statement1 

A. No, we didn't ask him any questions. 

EXAMINATION BY MR. LITTEN: 

Q. Trooper, you had been on this case since about 1 :30 
or 2 o'clock that morning1 

A. We were called at 1 :45 A.M. . 
Q. And I believe the first place you went was to the scene 

of the shooting1 
A. Yes sir. 
Q. And you made some preliminary investigation there1 
A. Yes sir. 
Q. You observed the body and surroundl.ngs 1 
A. Yes. . . 
Q. From there, where did· you go 1 
A. We came to the hospital and stood by and watched 

while the doctor examined the body. 
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· Q. And I believe you discovered that the dead man had 
been in the company of some other men that nighU 

A. Yes sir. 
Q: And you found those men and talked to them, did you 

not7 
A. Yes sir. 
Q. Richard Taylor and two boys from New Jersey7 
A. We talked to the two boys from New Jersey first.· 

Q. And then you talked to Richard Taylor~ 
page 12 r A. Trooper Wilmore talked to Richard Taylor 

about 4 o'clock in the morning. 
Q. And as a result of your investigation to that point, you 

discovered that possibly some other people were involved, 
including this defendant, did you not~ 

A. Yes sir. 
Q. And you then went to the home of Claude Shifflett, is 

that correcU 
A. I believe that is Barbara Shi:fflett's husband's name. 
Q. ·when you got to the Shifflett home you found Arlo 

Dean, Flo~1d Smith, Barbara Shifflett and Joyce Monger, is 
that right7 · 

A. Yes sir. 
Q. And did you observe the appearance of all four of 

those people 1 
A. Yes sir. 
Q. And what did you notice about the appearance of Arlo 

Dean~ 
A. Arlo Dean had what appeared to be traces of blood on 

his clothing and also had the knuckles of both hands skinned. 
Q. And what generally was the appearance of Floyd 

Smith 1 
A. Floyd Smith had a slight laceration on his chin, slight 

laceration of his left ear, there were traces of drv blood at 
his right nostril, and also traces of blood on his 'pants and 
shirt. 
· Q. So. both of these men appeared to have blood on their 

clothing and on their person~ 
page 13 r A. Yes sir. 

·Q. It was because of this that you took the 
two boys in the police car to the jail 1 

A. Because of this 1 · 
Q. Yes~ 
A. Also because the car had been seen in the vicinity. 
Q. You were suspicious of the boys~ 
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A. Yes sir. 
Q. And you were about ready to accuse them of this 

offense1 
A. No sir. 
Q. You interrogated them there at the house, didn't you1 
A. We asked them a ·few questions. 
Q. You gave them no warnings at that time as to their 

constitutional rights 1 · · 
A. I did not give them any warnings of their constitutional 

rights and I don't remember me ·asking any questions at the 
house. Mr. ·wilcox asked the questions. 

Q. Dean was interrogated there at the house? 
A. Maybe a few questions. 
Q. And at that time he denied knowing anything about 

this offense, isn't that right? 
A. To the best of my knowledge, I think Deputy Sheriff 

\Vilcox asked him where he had been that night and he denied 
being in this vicinity. 

Q. And you then asked the boys, Smith and Dean, to 
come with you in the police car, is that right? 

page 14 r A, Yes sir. . . 
Q. And you allowed the other two persons to 

come in their own car 1 
A. They followed us on in. . 
Q. And your purpose in taking these two men to the jail 

was to interrogate them further, is that correct? 
A. Yes sir. 
Q. vVhen you got to the jail you then took Dean back into 

the room which 'you use for interrogation, is that correct 1 
A. Yes sir. 
Q .. And you isolated him from the rest of the people? 
A. The two girls were outside in the car, probably ten 

minutes behind us. 
Q. The only persons then in the interrogatfon room were 

the police officers and Dean? 
A. Yes. 
Q. And the door was closed? 
A. Yes sir. 
Q. And you then proceeded to interrogate him, is that 

correcH · 
A. Yes sir. 
Q; And did you give him any warnings at that time before 

you started to interrogate him~ 
A. I did not give him any warnings because I still did not 

classify him as a suspect. 
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Mr. Litten: Let me ask this. Does the Commonwealth con
cede that the warnings required by the Mirando 

page 15 r decision were not given 1 
Mr. Sipe: Let me answer it this way. At this 

stage as the Trooper just testified, he was not a definite sus
pect at that time and no warnings were given at all at th~t 
-time. Subsequently he was brought back into the room and 
gave a written statement and he was advised of certain rights, 
the right to remain silent, that any statement he made could 
be used against him, that he had the right to call an attorney. 
This does not comply with the Mirando decision in that he 
was not ·warned that he had the right to court appointed col.m
sel who would be present prior to interrogation. 

Mr. Litten: If it. is conceded that. he was not given these 
warnings I see no point in going into it further. 

Q. Now Trooper, he was interrogated there in that room 
for a period of what, 5, 10, 15 minutes 1 

A. I would say probably 5 minutes. 
Q. And he denied any knowledge of the crime 1 
A. Yes sir. 
Q. You then proceeded tQ leave him in the room and-
A. No, we took him out and took him in the front office 

, where the jailer stays. 
Q. And you proceeded then to interrogate Floyd Smith 1 

A. Yes sir. · 
page 16 ( Q. Now, Trooper, you don't really mean that 

what you were doing was just investigating the 
case, do you~ I mean, you could have investigated by ques
tioning them back at the house, couldn't you1 

A. No, we wanted to get the people out of familiar sur-
roundings. . 

Q. You wanted to get them into surroundings that were 
. better suited for purposes of your interrogation, isn't that 

righU 
A. \Ve didn't have anything-the only thing we had was 

two people and-:- . · 
Q. I understand that Trooper, but you wanted to get them 

a\vay from their familiar surroundings and get them into sur
roundings that were more suited to your purpose, isn't that 
right1 

A. I reckon so .. 
Q. That is more or less standard police procedure, isn't iH 
A. Yes sir. 
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Q. Did you ask the girls to come in, or did they. just followY 
A. vVe didn't ask them as I remember. 
Q. They just followed anyway 1 
A. Yes. 
Q. So as a matter of fact, this boy was there to some ex

tent, at your mercy? I don't mean really mistreat him or any
thing, but he had no way to get home for one thing, did he?. 

A. He had my car, tha:t is what he came in. 
Q. You would have had to take him home? 
A.· Yes sir. 

Q. Either that or he would have had to walked, 
page 17 r or found his own transportation? 

A. Right. 

TROOPER WILMORE, being sworn by'the Court: 

]~xamination By Mr. Sipe: 
· Q. Will you· please state your name a:hd occupation? 

A. W. B. \Vilmore, Jr., Trooper, Virginia State Police. 
Q. Did you, along ·with Trooper vVeatherholtz '\vho just 

testified, investigate a possible homicide that occurred in 
Rockingham County on February 20, 1966? 

A. Yes sir. 
Q. Skipping briefly the preliminary investigation that was 

made by the officers-did you on that morning proceed to the 
-to a home in Rockingham County ·where the accused 
Jarrett Arlo Dean was present? 

A. Yes.sir. 
Q. Approximately what time? 
A. It was about 7 :20 A.M. 
Q. \Vhere was the accused at that time? 
A. At the home of Claude Shifflett. 
Q. How did it come about that you had gone to this home? 
A. We had received information that this party was in-

volved in this. · 
Q. What evidence did you have at this time that led you to 

go to this home? · 
A. \Ve didn't have any evidence, any incriminating evi

dence, just circumstantial evidence was all it was. 
page 18 r He was seen at the time this was supposed to 
· have happened. 

Q. In other words, you went to the home because an auto
mobile had been seen in the vic.inity where this occurred that 

J 
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was similar to one Floyd. Smith had been seen in, is that right~ 
A. Yes sir. . 
Q. What did you observe when you arrived there at the 

home where the accused was present~ 
A. The automobile which we were looking for was parked 

in front of the house and there were four people there. 
Q. Who were they 1 
A. Joyce Monger, Barbara Shifflett, Floyd Smith and Arlo 

Dean. 
Q. What was the condition of the accused and Floyd . 

Smith? 
A. Both of these subjects had. what appeared to be blood 

on their clothing; Floyd Smith had cuts about his face, a slight 
laceration on his chin, a slight laceration on his ear and blood 
caked in one nostril. Arlo had some blood on his clothing and 
his knuckles were skinned up. 

Q. Did any questioning of the accused take pl~ce there at 
the home by you or any of the other officers 1 

A. No sir, not to my knowledge. 
Q. What did you then do? 
A. vVe asked the two boys if they would. drive to Harrison-

burg with us so we could talk to them at the jail. 
Q. \Vhat reply did they give, if any 1 
A. Thev said 'that thev would. · 
Q. Did ··you then proceed to bring these two boys into 

Harrisonburg 1 
page 19 ( A. Yes sir. 

Q. And where did you take them at that time~ 
A. fJ;o the County jail. .· · 
Q. \Vhat did you do after arriving at the County jail in . 

Harrisonburg 1 . 
A. vVe separated Floyd and Arlo ·and took Arlo into the 

lounge at the jail and asked him about the preceding night, 
where he had been. 

Q. Were any warnings given to Arlo Dean at that time~ 
A. No sir. 
Q. vVho was present 1 
A. Trooper \Veatherholtz, Sheriff Strawderman and my

self. 
Q. And I believe you first asked him some questions about 

where he had been earlier that night 1 
A. Yes sir. 
Q. What reply, if any, did he make~ 
A. He said they had been riding around the east end of the 
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County~ and had been down to \Vaynesboro, the four of them 
together had just been riding ~round. . . · 

Q. Did he say he knew anytlung regardmg- . 
A. No sir, he just said he did not know anything about it. 
Q. \i\That did you all do then I . . , 
A. We told Ar lo Dean to go on over to the Jailer s office 

and we ask Flovd Smith to come over to the interrogation . ~ . . 
room. 

Q. \Vhat did you do thenl 
· · A. We asked him where they had been, what 

page 20 r they had done, how he had gotten skinned up. 
· Mr. Hook, the jailer came to the door and told us 

it .would be to ·our advantage to step next door to the jailer's 
office. 

Q .. Did you or Trooper Weaterholtz go out then with the 
jailer I · 

A. Trooper Weatherholtz went over with Mr. Hook to the 
jailers office. . 

Q. And you remained in the room with Floyd Smith I 
A. Yes sir. 
Q. What was the next contact you had then with the ac

cused I · 
A. The next contact I had with the accused was when he 

came over to the interrogation room to make a statement as to 
what had happened. 

Q. You do not know what the accused told Trooper 
Weatherholtz in the outer office. 

A. No sir, I did not hear that conversation. 
Q. What ocurred then after you went outl 
A. After I went out I 

· Q. Out to where the accused was present I · 
A. rwent out there and Trooper Weatherholtz told me that 

he had admitted to him that he had done the shooting and I 
asked him if he would make a statement. · 

Q. Then did he make a statement? A written statementl 
A. Yes. 
Q. Did yo1:'- ·advise him of any rights at that stage I 
A. I told him that he could call a lawyer several times dur-

ing the course of our being' over there and even 
page 21 r after he had b~en-I also told him, you know, 

. when he started, th~t he didn't have to say ~ny-
thmg. And \V eatherholtz told him that he didn't have to make 
a statement. and it could be used against him. · 

Q. And then he did make a written statement? · 



I. 

I 

J arette Arlo Dean v. Commonwealth of Virginia 37 

Trooper W. B. Wilmore, Jr. 

A. Yes sir. 
Q. I show you this and, ask you if that is the written state

ment made by the accused in his own handwriting1 
A. Yes sir; that's correct. This was written by Arlo in his 

own handwriting. 
Q. Signed by him 1 
A. Yes sir. 
Q. And witn_essed by you and Trooper Weatherholtz1 
A. Yes sir. . 
Q. When he made. this written statement had you all-did 

:yoil all ask him any questions or was this a statement that he 
made on his own 1 · 

A. We didn't ask him any questions during the course of 
his writing this statement, no sir. 

Examination by Mr. Litten: 
Q. Trooper, "r think you and the other Trooper, Trooper 

Weatherholtz arrived at~were called at between 1 and 2 
o'clock in the morning1 

A. Yes, that's true. · 
Q. And you made considerable investigation, went to the: 

scene of the shooting, you went to the hospital, 
page 22 r you interviewed a boy named Richard Taylor, you 

· interviewed two boys from New Jersey, is that 
correcU 

A. Yes sir. 
Q. And as a result of all of this investigatio~ you were led· 

to the Shifflett home where you found Dean, Joyce Monger, 
Barbara Shifflett and Floyd Smith, is that correcU · · 

A. Yes sir, that is. 
Q. Now you did-they we;re questioned there in the home 

some, .weren't they1 
A. Not by me. 
Q. Do you rem~mber Deputy Sheriff Wilcox asking them · 

some questions there 1 . · · . 
A. I don't recall that he did. · 
Q. Didn't you testify at the trial of Barbara Shifflett on 

N overnber 16, 1966, as follows: 

"Q. Did you and the other officers go into the home, or did 
they come out 1 · · 

A. We went into the house. Floyd Smith came oilt first and 
then we went into the house. 
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Q. Were they asked whether they ~new anything about 
this incident that had taken place regardmg Larry Lam? 

A. I didn't ask them ariy questions about it at the time. 
Q. Were they asked in your presence? _ _ _ -
A. I recall Deputy Sheriff -Wilcox asking their whereabouts 

on the previous night." 

Did you give those answers to those questions? 
page 23 r A. Yes sir, I am sure that I did. _ 

ply given? 
Q. vVasn't this question asked you and this re- : 

"Q. What was their reply? - -
A. They said they had been riding around together the pre-

vious night." - -

Is that correct? 
A. Yes sir. _ 
Q. So your memory is refreshed now to the extent that you 

recall Deputy Sheriff Wilcox asking these questions there at 
the house. _ 

A. Mr. Litten, I'll be truthful with you. I still don't recall 
it, but if that's what I said it is apparently_what had happened 
there. I don't recall it at this time. 

Mr. Litten: I would like for the Commonwealth's Attorney 
t~ concede that these are the questions asked and the answers 
given. 

Mr. Sipe: I concede that. 

Q. Now Trooper, when you s-aw Smith and Dean in the 
house there, they had blood on their clothing and on· their 
person, both of them, didn't they? 

A. Yes sir. 
Q. And this was suspicious, wasn't it? 
A. Yes sir. · _ _ 
Q. And when you saw that blood on their clothing and on 

their person and having already been advised about the car 
that Smith was driving and of the circumstances 

page 24 r yoll.r investigation focused around these two men' 
didn't it? - ' 

A. Yes sir. 
Q. And it -\-vas no longer just a general 'investigation but 

you had suspects at this time, didn't you? ' 
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A. Yes, I felt that we did. 
Q. And you requested these two men to come with you in · 

the police car into the jail for further interrogation, isn't that 
right7 

A. Yes sir. 
Q. And the purpose of that of course was to take them out 

of their familiar surroundings and put them in the surround
ings that were better suited for questioning, isn't that right 1 

A. Yes sir. 
Q. Psychologically, its better procedure to interrogate sus

pects on your grounds than on their grounds, isn't that right 1 
A. Well, there was ·no way that you could separate them 

there at the house, it was kind of hard to do. · 
Q. And they were suspects when you saw their. appear

ance 1 You would say thaU 
A. Yes sir. 
Q. And when you got them into the jail you took Dean 

first back into the room used for interrogation, right 1 · 
A. Yes. 

· Q. And you isoiated him there from everybody 1 Shut the 
do"or7 

A. Yes sir. 
page 25 r Q. And there was no one in there at that time 

but Dean and police officers 1 
A. That's correct. 
Q. And- then you proceeded again to interrogate him. He 

had already been interrogated a little bit back at the house, 
and you then proceeded again to int~rrogate him there, cor
rect 7 · 

A. That's correct. 
Q. Now at no time,· during any part of any interrogation, 

· was he ever told that he had the right to consult with counsel 
appointed by the Court before being interrogated, was he1 

A. That's correct, he was not. 
· Q. At that time you did not even know there was such a· 

right, isn't that correcU · 
A. Yes sir. 
Q. After interrogating him then for what-5 minutes, 107 
A. I would say around 15, no longer than that. 
Q. And after 15 minutes there in the jail you left him and 

you all proceeded then to in:te·rrogate Smith, isn't that right7 
A. Yes, we let him go out and called Smith in. 
Q. And you told him to think about it and you would talk 

to him later, isn't that righU . 
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A. I didn't tell him that. 
Q. Who- told him tha U . . . . 

. A.· Trooi)er ·weatherholtz or the Sheriff might have, but I 
didn't. 

Q. But s~:rnebody told him to think about it 
pag<'),;:26 r a:r;i,d .they would ge~ back to him, or words to that 

. effect. Isn't that right~ 
A: I won't say that they didn't but I can't recall that they-:-' 
Q. Well, tell us the best you can remember w.hat, they ~id 

tell him when they let him go out of the room. Didn t tell him 
to go home or anything like that~ 

A. No, we told him we would get back to him. I didn't tell 
him that. 

Q. Who told him thaU 
A. I don't recall. 
Q. He was told that, wasn't he~ 
A. I don't recall it. 
Q. Well, what did you tell him~ 
A. To the best of my recollection we told him-I mean

I didn't tell him, but Trooper Weatherholtz and the Sheriff 
told him to go on back over in the jailers office and wait thete; 

Q. · A:rid wait there~ · 
A. Yes sir. 
Q. He was at that time, for practical purposes, in your cus-

tody, wasn't he~ 
A. For practical purposes, yes sir. 
Q. You weren't about to let him go~ 

.A. No sir. 
Q. And jf he had warited to go he would not have gotten 

away right then, would he~ 
A. It's not likely. 

page 27 r Mr. Sipe: Your Honor, it was a defense motion 
to suppress the introduction of any evidence of 

these confessions. 
Mr. Litten: Your Honor, I have tried to shorten this hear

ing as much as I can but I must take some time in argument 
because I am deadly serious and completely sincere. A resume 
of this testimony is to this effect: these two troopers and 
other police officers had made an investigation of this case 
from about 1 :45 in the morning until shortly before 8 o'cl9ck 
in the morning. :Now this is a period of about 6 hoilrs. For 6 
hours they had been investigating the case. As a result of 
their preliminary investigation they-were led to the home of 
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Claude Shifflett and there they found the defendant and three 
other people. They noticed on the person and on the clothing 
of the defendant and Floyd Smith, blood. They noticed there 
were some marks indicating physical violence on their person 
and they testified, the Commonwealth's witness did, that at 
that time they had suspects. These two men were suspects and 
they were in the custody of the police ; there can be no doubt 
about that because the Commonwealth's witnesses say that. 
They were taken in a police car, they were not at liberty to 
leave, the Trooper testified that if Arlo Dean had asked to go 
home that it was not likely he would have been allowed to go 
at that time. They were suspects, they were in custody, this 
boy was taken to the interrogation room at the County jail be
cause, psychologically its easier to interrogate a person or a 
suspect on these surroundings that are away from anything 

famjliar. Now those facts are not disputed. Also, 
page 28 r he was not warned as required by the Mirando 

decision. Now that is not in dispute. If it is in 
dispute I want to argue it, but it is not, isn't that righU 

Mr. Sipe: That is agreed. 
Mr. Litten: He was not given the warnings required by 

Mirando. Further, the Mirando decision does apply to this 
case, that is conceded, and was conceded earlier. Now he was 
interrogated in that room at the jail in complete isolation for a 
period of from five to fifteen minutes. One of the Troopers 
said five minutes and the other one said fifteen minutes. At 
the conclusion of that they shifted their questioning to Smith. 
Then, having never given at any time the warnings required 
by Mirando, while the prisoner was in custody, while the sus
pect was in custody, as they conceded, the boy then decided 
that he would give them a statement and told the jailer that he 
would do so and they took the statement from him. Those are 
the facts. Now we go back to the law in this case, b.ehind 
Mirando, to the Escobedo case. Escobedo at the time that he 
was questioned was not under arrest. He was in custody; he 
had been arrested, his lawyer had gotten a writ of habeas cor
pus, he had gotten him released and that process had been 
quashed. He was then taken into custody again and was in
terrogated. There were facts in the Escobedo case that are 
not present here, I concede. But, in Escabito the Court held 
in these words : "We hold therefore that where, as here, the 

investigation was no longer a general jnquiry into 
page 29 r an unsolved crime, but had begun to focus on a 

particular suspect, the suspect has been taken in
to police custody. Now these troopers testified, both of them, 



42 Supreme Court of Appeals of Virginia 

that they had a suspect and they answered in the words of 
this opinion, the question, they said that their investigation 
had begun to focus on these two men. They were asked that 
question and they gave an affirmative answer to it. The Court 
further says that when this happens and the police carry out a 
process of interrogation that lends itself to elicit incriminating 
statements, then the accused is entitled to counsel. Now from 
Escobedo you go to Miranda, and this decision the Court 
knows better than I do, although the last few days I must have 
read it a half dozen times. Now in Miranda and by the way 
in the Miranda opinions there were four cases consolidated, 
Miranda v. Arizona, a case from California, a case from New 
York, etc. In one of the cases, the Vignera v. New York case, 
which \Vas consolidated with Miranda, Vignera v. the State of 
New York, in that case Vignera had not been arrested, he was 
only in custody. In the Miranda decision the Court says this : 
"Our holding will be spelled out with some specifity in the 
pages which follow, but briefly stated it is this: The prosecu
tion may not use statements whether exculpatory or inculpa
tory stemming from custodial interrogation of the defendant 
unless it demonstrates the use of procedural safeguards effec
tive to secure the privilege against self-incrimination. By cus
todial interrogation we mean questioning initiated by law en
forcement officers after a person has been taken into custody 

or otherwise deprived of his freedom of action 
page 30 ( in any significant way." Now let's fit his case to 

that because it fits just as perfectly as can be. He 
was in custody first, the troopers say he was in custody, they 
sav so in so many words. Thev say further that he would not 
ha;,e been allowed to leave th~ jall if he wanted to. He was 
isolated from the world when he was in there. He was in 
terrogated while in custody, his freedom of action was de
prived, he was brought there in a police car, he had no way 
to get home except by u_se of the police car-the trooper said 
he'd take him home, but he'd takek him when he wanted to
and the facts, the definitions of custodial interrogation laid 
down in Miranda fits this like a glove. Further, its interesting 
in the-in that the trooper said they took this man and Smith 
to the jail for interrogating because they wanted to get him 
away from familiar surroundings. In the Miranda de~ision it 
goes into that-that very thing. I didn't ask the question in 
those words, the trooper gave it in those words. The Miranda 
~ecis~on says, "T~e modern practice of in-custody interroga
tion is psychologically rather than physically oriented. The 
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officers are told the principal psychological factor contributing 
to a successful interrogation is privacy, being alone with the 
person under interrogation." The Court says, "An individual 
swept from familiar surroundings into police custody, sur
rounded by antagonistic persons, and subjected to the tech
niques of persuasion cannot be otherwise than under compul
sion to speak." I'm speaking on the record now and I'll be 
careful what I say. I may not as a person, o~· as a lawyer 

agree with everything that's in this decision, but 
page 31 r this is what the Court said, this is the law of the 

land, its the rule that we have to operate on. The 
Court further said, "As a practical matter the compulsion to 
speak in the isolated setting of a police station may well be 
greater than in Courts or other official investigations." There 
can't be any questions but what first, the Mirando decision 
applies, second he was not given the warnings, third he was 
in custody, fourth the investigation had ceased to be a general 
investigation into the commision of a crime, the solving of a 
crime and had begun to focus on these two suspects, fifth he 
was taken from his home or the home where he was in police 
custody to unfamiliar surroundings, to the jail isolated and he 
was interrogated. The fact that he confessed, the fact that he 
made the statement after they had ceased questioning him 
does not relieve them of the responsibility to give him the 
·warnings in the first place. They put him in a room and let 
him sweat there, asked him nothing, and then when he had 
decided, according to these psychological reasons, or what
ever reasons, that he wanted to confess and he called them in 
there, then they could say this was all voluntary, but that isn't 
the test. If he was in custody and he was, then he was a sus
pect; and he was if he was deprived of freedom of action, and 
he was, then the warning must be given and they weren't 
given, and there isn't any way they .can escape it. The Court 
says that the circumstances surrounding in custody interroga
tion can operate very quickly to overcome the will of one 

merely made aware of .his privilege by his interro~ 
page 32 r gators. Therefore the right to have counsel pres-

ent. at the interrogation is indispensible to the 
protection of the Fifth Amendment. \Ve hold that an individ
ual held for interrogation-and he was an individual and he 
was held for interrogation, and was in custody-must be 
clearly informed that he has the right to consult with a lawyer 
and to have the lawyer with him during interrogation under 
the system for protecting the privilege we delineate today, and 
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that if he is unable to afford counsel, counsel will be ap
pointed for him. It seems to me that there is just no escape 
for it. One further thing; ·who has the burden in this thing~ 
The Court says this, "A heavy'burden"-the Court says, "if 
the interrogation continues without the presence of an attor
ney and a statement is taken, a heavy burden rests on the 
government to demonstrate that the Defendant knowingly 
and intelligently waived his privilege against self-incrimination 
and his right to retain or be appointed counsel. This Court 
had always set high standards of proof for waiver of Consti
tutional rights, and we reassert those standards as applied to 
in custody interrogation since the State is responsible for es
tablishing the isolated circumstances under which the interro
gation takes place and has the only means of making available 
corroborative evidence and warnings the burden is rightly on 
its shoulders." Your Honor, I'm afraid I'm repeating myself, 
but I'm perfectly sincere in saying that this confession simply 
cannot be admitted because of this decision and I see no way 
out, no way at all that they can avoid the decision. I might 

also mention that this boy of course was only 
page 33 r seventeen years old at the time this confession 

was taken. 
Mr. Sipe: If it please your Honor, I'll try to make my re

marks as brief as possible. The Commonwealth feels that the 
oral statement and written statement both should be admitted 
iJ).to evidence- in this case under the facts that have been pre
sented to the Court. The evidence shows of course that this 
phase was certainly investigatory, the Troopers that testified 
the only evidence they had that sent them to this home was 
that it had been reported that a vehicle had been seen in the 
vicinity of where this crime was committed, and that they 
found some evidence that the accused and Floyd Smith had 
been in such an automobile. Upon arriving there they did ob
serve blood and certain cuts on Floyd Smith and that they 
started investigating and did question them; tbey brought 
them into the jail where not only did they question the ac
cused, they also questioned this Floyd Smith. 'J'hey say at that 
stage they had nothing to go on to implicate anyone in this par
ticular crime. And it was certainly investigatory at that stage. 
Further, I think that the important part here is that this Mi
rando decision has to do with a stage of interrogation and I 
think Mr. Litten has passed over that. I think the Mirando 
decision goes ahead and says that you have to be warned of 
certain rights if at any stage of the interrogation the accused, 
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or the suspect makes it known that he wants to be silent or 
wants to consult with an attorney then all interrogation has to 

cease. I think this case is analogous to the recent 
page 34 ( case that was in this court where an appeal was 

noted and the -writ ·was denied by the Supreme 
Court of Appeals of Virginia. The facts here show that they 
asked the accused certain preliminary questions and he said he 
knew nothing about it. They told him to go on over in another 
room and they started questioning another suspect, Floyd 
Smith, and after about ten minutes it was reported that the 
accused here wanted to see an officer and ~rrooper 1,Jv eather
holtz went over there. There were no questions whatsoever, no 
interrogation asked by Trooper \Veatherholtz. A statement 
was made by the accused that he had shot the Lam boy. Now 
certainly the trooper did no_t have the duty of saying "You 
can't say anything, or "You keep quiet." This boy was there, 
he had talked with his girl friend and his sister there in the 
jail, they were present there at that time, and this boy, this 
accused, stated that he had shot the Lam boy and this was not 
the result of any interrogation by any officer and I think that 
is the important difference and is similar to the recent case we 
had here in this Court. So I think there can be no doubt at 
that stage that this verbal, oral statement-admission by the 
accused that he had shot the J_,am boy is admissible in Court. 
Now proceeding further, the evidence further shows that he 
said that he wanted to give a statement. The trooper then ad
vised him of the rights as well as he knew how; he could not 
anticipate what the United States Supreme Court would lay 
down in a subsequent decision, and it is admitted he did not 
advise him of his right to Court appointed counsel to be pres-

ent prior to interrogation. However, the evidence 
page 35 ( shows again that there was no interrogation, that 

this boy said that he would give a statement as to 
what had occurred and the accused sat down and wrote out 
in his own handwriting a narrative statement as to what had 
occurred and both officers have testified that there was no in
terrogation and this was not the result of any interrogation on 
their part. So, in summarizing, we feel that first of all it was 
certainly investigatory at the stage that the statement was 
made and further that both the verbal and the written state
ment was a voluntary act on the part of the accused, that it 
was not the result of any interrogation by the officers and 
should be admissible into evidence in this case. 
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Mr. Litten: Your Honor, the Commonwealth's argument 
will not hold water. There was only one sequence of events 
as far as custody is concerned. He was taken into custody the 
moment. he stepped into that police car. He was in custody 
during the trip to Harrisonburg; he was in custody when he 
was in that interrogation room; he was in custody when he 
came out into the room where the jailer was; he was in cus
tody the whole time and once he was taken in custody and 
the investigation had begun to focus on him as a suspect, the 
required warnings must be given him. There are not two iso
lated series of event.· He wasn't taken into custodv and then 
discharged, and then made this statement. If that had been 
the case, if he had been told to go home and he had gone 
home and he had come back and_ said, "Look, I want to make 
a statement"; I ·would agree with the Commonwealth's Attor-

ney's argument, but the first custody had not 
page 36 f been broken, he was still in custody. And he said 

that the statement was not written as a result 
of interrogation; there was interrogation at the beginning, 
there was interrogation at the end; the fact that there was no 
interrogation in the middle had nothing to do with whether or 
not he was in custod~r, and whether or not his freedom of ac
tion had heen taken away from him in any significant aspect, 
and since he was in custody from the beginning until the end 
and the warnings were not given at any time, the statement 
is inadmissible. · 

Court: Obviously your interpretation of the Mirando deci
sion is different from mine because I've reached the conclusion 
previously and I hold an even firmer judgment that the 
Mirando case turns on whether or not the confession was the 
product of custodial interrogation, and it is the judgment of 
the Court in this case that this was not the result of custodial 
interrogation but was more the result' of the pangs of con
science, and I don't think the law has ever gotten to the ridicu
lous stage that prohibits a man from moving through his con
science. This prisoner can still contend before the jury that is 
selected to try his case that his confession was involuntary and 
the jury can pass on the voluntariness of his confession, but 
the judgment of the Court at the moment on the motion to 
suppress it is that the Motion be denied .. 

Mr. Litten: \Ve vigorously except. 
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page 1 ( \'Titness : Richard Taylor 

DIRJ~CT J~XAMINATION 

By Mr. Sipe: 
Q. State your name. 
A. Richard Ray Taylor. 
Q. How old are you 1 
A. 19. 
Q. \Vhere do you live 1 
A. McGaheysville, Virginia. · 
Q. How long have· you lived there 1 
A. Around 8 years. 
Q. What is your occupation 1 
A. I am in school. 
Q. Do you work part time 1 
A. Yes sir. 
Q. Did you know Larry Elwood Lam 1 
A. Yes. 
Q. Did you live close to him 1 
A. Yes. 
Q. How close 1 
A. About a mile and a half. 
Q. How well did you know him 1 
A. I have known him all my life. 
Q. Did you have occasion to be with him on various eve-

nings 1 · 
A. Yes sir. 
Q. On the evening of February i9 and early morning of 

February 20 were you and Larry together for any period of 
time1 

page 2 ( A. Yes sir. 
Q. vVhat time did you get together 1 

A. About 6 or 6 :30. 
Q. vVhere~ 
A. At my house. 
Q. \Vhat was the purpose of getting together that evening? 
A. Two boys from·· New .Jersey was here and we were 

just riding around. · . 
Q. The boys from New Jersey, were· they your friends or 

Larrys? · 
A. Larrys. . 
Q. How did they come to be friends of his? 
A. He met them in .the Air Force. 
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Q. 'Throughout the course of the .evening-were you with 
Larry all evening~ 

A. Yes. 
Q. \\'hat did you do most of the evening' 
A. \VE) just rode around. 
Q. Did you have anything particular in mind you intended 

to do~ 
A. No sir. 
Q. ·°"'as there any drinking going on between you and 

Larry and the boys from New Jersey~ 
A. Yes sir. 
Q. What kind of drinking~ Who was drinking and what~ 
A. Larry drank three beers. 
Q. Wnere did he drink them~ 

A. One at my house, one at the motel ·and-
page 3 ~ Q. \Vhich motel~ 

A. Marvilla MoteL 
Q. \Vho was staying there' 
A. ~rhe two boys from New Jersey. 
Q. \Vhat is the last time Larry had a beer~ 
A. Around 9 or 9 :30. 
Q. Did he have anything to your knowledge after that~ 
A. No. 
Q. \Vas he ever out of your presence until he let you out 

of his car at your home~ 
A. No. 
Q. \\Those car ·were you riding around in' 
A. The boys from New Jersey for a while. 
Q. Did you ever get into Larry's car~ 
A. Yes. · 
Q. \Vhat kind of car did he have~ 
A. 66 Chevelle. 
Q. \Vhat color~ · 
A. Bronze. 
Q. Approximately what time did yoti decide to go home~ 
A. I guess it was around 1 or maybe 5 minutes after 1 

o~o~. · 
Q. How did you get home~ 
A. Larry took me. 
Q. Any one else in . the car? 
A. No. 

Q. vVhere did you leave the boys from New 
page 4 r Jersey~ 
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A. One was at the motel and the other one ·got 
out to ride around with Larry's girl friend. 

Q. Just tell the Court and jury what happened as you were 
being taken home. 

A. We went down below my house and pulled into the 
church yard to· turn around and as we was backing out this 
car went by. · 

Q. ·what kind of car Y 
A. A 1962 Corvette. 
Q. What color was it Y 
A. Burgandy. 
Q. Had you ever seen it before Y 
A. Yes. 
Q. Where¥ 
A. In Elkton. 
Q. Do you know whose car it was Y 
A. Yes. 
Q. Whose1 
A. Floyd Smith's. 
Q. Did that car stop¥ 
A. No. 
Q. Was it going fast or slow, or how was it traveling¥ 
A. It was going slow. 
Q. On what highway was this Y 

· A. Route 33. 
Q. Could you tell who the driver was Y 

A. No. · 
page 5 r. Q. Could you tell how many occupants there 

were¥ 
A. No. 
Q. Which direction was the Corvette headed? 
A. West on 33. 
Q. Did the. vehicle stop 1 
A. No. 
Q. What happened after you saw it go by? 
A. We backed out, turned around and went to my house 

and I got out. 
Q. 1,v as that the last time you saw Larry Lam alive 1 
A. Yes. 

. Q. \\That conversation took place between you and Larry 
Lam and the occupants of this Corvette Y 

Mr. Lucas: Objection. 
Court: Sustained. 



50 Supreme Court of Appeals of Virginia 

Richard Ray Taylor 

Q. While you were ·with Larry, did you or Larry get next 
. to the Corvette? 

A. No sir. 
Q. The last time you saw Larry Lam what was his condi

tion as far as sobriety? 
A. He was OK. 
Q .. Did he indicate where he was going when he let you 

ouU 
A. He said he was going to Kay's house. 
Q. Who is Kay? 
A. His girl. . 

Q. '\There does she live? 
page 6 ~ A. On Jefferson Street. 

Q. In Harrison bnrg? 
A. Yes sir. 

By Mr. Litten: 
Q. You are 18? 
A. Yes. 

CROSS EXAMINATION 

Q. And you go to school? 
A. Yes. 
Q. You are single? 
A. No, married. 
Q. You were with Larry Lam on the 19th of February 

from 6 :30 until about 1 o'clock? 
A. Yes sir. 
Q. His two friends from New Jersey were with him when 

he came to see you, is that right? 
A. Yes. 
Q. rhese ·were Army buddies? 
A. Air Force. 
Q. And you stayed around your house for a while? 
A. Maybe 10 or 15 minutes. 
Q. And had a beer? · 

·A. Yes. 
Q. The boys from New Jersey brought three cartons of 

beer with them, di~n't they? 
A. Yes. · 

Q. Three cartons, that's 18 bottles, right? 
page 7 ~ A. Right. 

Q. And from your house you went to the Mar
villa Motel? 
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A. Right. 
Q. These two boys were staying there~ 
A. Right. 
Q. And while you were there you had some more beer? 
A. Right. 
Q. During this time you were in whose car? 
A. The boys from New Jersey. 
Q. When you got to the Marvilla did you switch cars? 
A. Yes. 
·Q. And got in Larry Lam's cad 
A. Yes. 
Q. \Vhen yon left Marvilla who was driving1 
A. Larry. . 
Q. And during the night yon drove around different places, 

the Bar-B-Que Ranch, Bi:ff-Burger a couple of times. Just 
driving around 1 

A. Right. 
Q. And you ran out of beer dnring the night? 
A. Yes. 
Q. And you bought two more at the Echo Restaurant, 

two more cartons~ 
A. Yes. 
Q. That made 12 more beers? 

A. Right. 
page 8 ( Q. So you had a total of 30 beers~ 

A. Right. 
Q. You were with various girls during parts of the night, 

is that right~ · 
A. Yes. 
Q. One of them was Kay Armentrout, right~ · 
A. Not her, no. 
Q. Is that the one who was with one of the boys from New 

Jersey? 
A. Right. 
Q. Joan Kyle, Sue Miller, the Hepner girl and another one, 

is that right~ 
A. Yes. 
Q. Kay Armentrout did not drink any beer~ 
A. No. . 
Q. Did .Toan have any~ 
A. No. 
Q. Did Sue Miller have. any~ . 
A. No. 
Q. Did the Hepner girl~ 
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A. I don't know, she was in the back. 
Q. So three of them at least did not have any beer? 
A. No. . 
Q. And the other two you don't know about? 
A. No. 
Q .. During the night all 30 beers were consumed,, right? 

A. Not all of them. 
page 9 r Q. How many were left? 

A. I don't know. 
Q. The first three cartons were gone when you bought the 

other two, is that right? · 
A. Yes. . 
Q. And you bought the other two before 11 oclock? 
A. Right. 
Q. And you did not part company until 1 o'clock? 
A. Right. 
Q. So from 11 to 1 you were working on the last two 

cartons? 
A. Right. 
Q. How many beers did you drink? 
A. I had three all evening. 
Q. How many did the boys from New Jersey drink? 
A. I couldn't tell you. 
Q. The two boys from New Jersey and Larry Lam drank 

27 beers between them? 
A. Right. 

Mr. Sipe: He ·testified there were some left .. · 

Q, What was left, two bottles, three? 
A. I don't know, it '.Vas in a bag. 
Q. You were all drinking together? 
A. Yes. 
Q. Larry Lain would take a bottle when the others did? 
A. No sir. 

Q. You do. know he had as many as six, don't 
page 10 r you? 

· A. All I saw was three. 
Q. He was in the back seat a good bit of the time? 
A. Right. . 
Q. You heard him opening beer there, didn't you? 
A. I heard somebody. · . 
Q. And you actually saw him drink three? 
A. Right. 
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Q. As far as you know he was drinking along with every-
body else? 

A. I don't know for sure. 
Q. And you only had three? 
A.· Right. 
Q. I have never talked to you before, have H 
A. No. . . 
Q. You did talk to Mr. B. L. Keyser the other day? 
A. Yes. 
Q. Was that Monda7ji? 
A. Monday or Tuesday. 
Q. Didn't you tell Mr. Keyser you were sure Larry had at 

least six beers? _ 
A. I told him I was sure about three and he might have 

had six. 
Q. Actually you don't know, do you? 
A. Right. 
Q. You were doing a good bit of the driving, weren't you? 
A. Yes, I did some. · 
Q. When did you see Kay Armentrout that night? 

A. \iVe seen her at Biff-Burger. 
page 11 ~ Q. About what time? 

A. Around 9 :30 or 10, I don't remember for 
sure. 

Q. Kay Armentrout was Larry Lam's girl? 
A. Right. 
Q. They had.been engaged, hadn't they? 
A, I don't know. 
Q. She '\Vas introduced by Lam to the boys from New Jer-

sey? 
A. Right. 
Q. And she went with one of the boys? 
A. Yes sir. 
Q. Do you remember which one? 
A. Frank I believe. 
Q. I believe .Kay was driving her car? 
A. Yes. 
Q. And Frank got in her car and they went somewhere? 
A. Right. 
Q. You all went back to the Biff-Burger after that, didn't 

you? 
A. Yes. 
Q. Is that when you got with the other girls? 
A. Right. . 
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Q. The first ones were Joan and Sue? 
A. Right. 
Q. How long were you with them? 
A. I don't know, an hour and a half maybe. 
Q. Then you went with the last two girls after that? 

A. Right. 
page 12 r Q. y OU brought 'Joan and Sue back to the Bi:ff-

Burger? 
A. Yes. 
Q. Where _did you get with the last two girls 1 
A. Bi:ff-Burger. 
Q: What were their names? 

_ A. One's name was Hepner and I don't know the other 
one. 

Q. You met them at Bi:ff-Burged 
A. Right. 
Q. Did Larry seem to be glad to see the boys from New 

Jersey1 -
A. Yes .. 
Q. You all were sort of partying? 
A. Yes sir. -
Q. They had driven from New Jersey just to see him 1 
A. Yes. 
Q. The purpose of the whole evening was to drink some 

beer, go with some girls and have fun1 
A. Right. 
Q. And you did all of those things? 
A. Yes. 

RE-DIRECT 

By Mr. Julius: _ 
Q. What was Larry Lam's appearance when you last saw 

him at 1 or 1 :15 in the morning, on the morning of his slay
ing? 

A. He was in good shape. . 
Q. ·what was his appearance, how .did he look 1 
A. He was dressed neat and everything. 

Q. 'Vhat was his facial expression? 
page 13 r A. Normal. 

Q. 'Vas there anything unusual about him that 
you -noticed? 

A. No sir. 
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. Q. How did he drive the car from Harrisonburg to McGa-
heysville 1 · 

A. He always drove between 50 and 55. 
Q. Did he drive all right this night 1 
A. Yes.sir. 
Q. You made mention that Kay Armentrout was a girl that 

Larry was going with and who had gone with one of the boys 
from New .Jersey. On February 20 was Larry going with Kay 
Armentrout at that time 1 . · 

A. Yes sir. 
Q. 1.Vas he going steady with her at that time 1 ' 
A. No, he was dating her. 

RE-CROSS 

By Mr. Litten: . 
Q. When Larry left you, you said his appearance was all 

Tight. How did you appear 1 
A. I was all right. 
Q. How about the boys from New Jersey? 
A. The one that got out at the motel was pretty well lit. 
Q. That 'lvas Jack 1 
A.·Yes. 
Q. Larry did have his hair messed up when he left you, 

didn't he7 · 
A. No sir. 

Q. His hair was not down in his eyes 1 
page 14 ~ A. No. 

Q .. You testified he always drove between 50 
and 551 

A. Right. 
Q. All the time 1 
A. Yes sir. 

Witness: Sidney Armentrout 

DIRJDCT EXAMINATION 

By Mr. Julius: 
Q .. State your name. 
A. Sidnev Armentrout. 
Q. vVhere do you live 1 
A. McGaheysville. 
Q. How old are you? 
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A. 34. 
Q. Are yqu married? 
A. Yes. 
Q. Did you know Larry J~lwood Lam? 
A. No sir. 
Q. On the morning of February 20, 1966, did you have 

occasion to run into Larry Elwood Lam? 
A. I found him that morning. 
Q. \Vhere was that? 
A. A little ways west of Montevideo High School. 
Q. In Rockingham Connty? 
A. Yes. 
Q. At the time you found him, who.was ·with yon? 

A. My wife and Dorothy King. 
page 15 r Q. Where were you going? 

A. I was bringing Dorothy King home to Har-
risonburg. . 

Q. She had been a visitor in yom home that night? 
A. Yes. · 
Q. Approximately ·what time was this? 
A. A little after 1 o'clock. 
Q. \Vhat were the weather conditions at the time? 
·A. It was dry and reasonably warm for that time of year. 
Q. Was it dark, or was there a nioon? 

· A. I don't really recall, it seems it was pretty dark. 
Q. Tell us how you happened to see Larry Lam and what 

you observed. 
A. He was lying beside his car and as I drove down the 

road I thought he had been clipped by a car. 
Q. \Vas he on the hard surface or on the shoulder of the 

road? 
A. I woll.ld say just on the edge of the hard surface. 
Q. \Vhere was his car? 
A. Just off the hard surface. 
Q. 11\T ere there any light on on the car? 
A. The parking lights. 
Q. \~T ere the car doors open? 
A. No. 
Q. ·what did you do when yon saw the body? 
A. I had gone by and I ·was undecided whether to stop, 

but I backed up and put my lights on him and saw he was 
hurt so I went down the road to Dr. Hearn's, and 

he-
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page 16 r Q. Did ·your wife or Mrs. King get out of yonr 
.. car1 

A. No. 
Q. Had· you inspected the body prior to going for Dr. 

Hearn? 
A. No. 
Q. After J7ou went to get Dr. Heal.·n ·what happened? 
A. I told him a guy was hurt and he said he would call 

the police and the Rescue Squad and be right up there. 
Q. Did he come up? 
A. Yes. 
Q. What happened then? 
A. He examined the bodv. 
Q. When did you learn for the first time that this young 

man had been shot? 
A. \Vhile Dr. Hearn was there. 
Q. Did you see any blood around the scene? 
A. Yes. 
Q. \Vhere did you see blood? 
A. It was slightly off from his right shoulder. 
Q. \Vas it confined to one area or scattered about the 

scene? 
A .. All I saw was the one spot. 
Q. How about any other objects, did you see anything 

else? · 
A. A small pistol and a small piece of metal. 
Q. \Vhat kind of metaH 

· A. It looked like it mav have been a bnllet. 
Q. A spent bullet? " 

. A .. Yes, and there was a slight hole in the road 
page 17 r that we thought a bullet might have hit there. 

Q. \l\Tere there any other objects that you saw? 
A. rchere ·was a blackjack slightly behind the Lam·hoys car. 
Q. Do you have any idea how close it was to the Lam boy? 
A. I would say about 20 feet. 
Q. V\Tas Larry Lam's c_ar motor running? 
A. No sir. 
Q. Were the parking lights throwing off enough light to 

see without other lights? 
A. I don't really know, I did not turn my lights off. 
Q. Did you stay at the scene until the police arrived? 
A. Yes. 
Q. Did any one move the body nntil such time as the au-

thorities arrived? · 
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A. No one but Dr. Hearn, he had to mo\7e him slightly. 
Q. He is the only one who .touched him? 
A. Yes. 
Q. Did Dr. Hearn move him very far? 
A. No sir. 

Witness: r_t~rooper W. B.: ·wilmore, Jr. 

DIRECT EXAMINATION 

By Mr. Sipe: 
Q. You are W. B. Wilmore, Jr.? 
A. Yes _sir. 
Q. vVhat is your occupation? 
A. I am employed as a State Trooper with the Virginia 

· State Police. 
page 18. ( 'Q. ·Approximately how long have you been 
. ·. so employed? 

A. Approximately three and a half years. 
Q. Were you on duty the night or early morning of Febru

ary 20, 1966? 
A. Yes sir. . . 
Q. Did you receive a call or a radio message regard:lng a 

body being found in the area of Montevideo High School? 
A. The message originally was called in as a traffic acci-

dent, that there was a body lying beside .the road. 
Q. Approximately what tinie did you receive this message_? 
A. This was approximately l :45A.1VL 
Q. On February 20, 1966? 
A. Yes sir. 
Q. ·what day of the ·week was this? 
A. This was Sunday morning. 
Q. After you received this message, where did you proceed 

to at this time? 
A. I· proceeded east on 33, I was on traffic control near 

Harrisonburg, and proceeded to the i>cene which was l.4 miles 
east of Penn Laird on Route 33. 

Q. Is this in Rockingham County, Virginia? 
A. Yes. 
Q. Approximately what time did you arrive at the scene? 
A. This ·was approximately 2 A.M. . 
Q. Did you. observe an autoinobile parked there or beside 

the road? · 
page 19 r A. Yes, I did. 
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Q. What type vehicle was it 1 
A. 1966 Chevelle Sports coupe. 
Q. vVhere was this automobile parked 1 
A. This v~hicle was parked on the right shoulder of the 

west bound lane. 
Q. That would be on the north side1 
A. Yes sir. 
Q. Is this a divided highway at the place where this oc

curred 1 
A. Yes it' is. 
Q. This would be on the dual lane highway headed toward 

Harrisonburg 1 
A. That is correct. 
Q. Were the lights on this automobile 1 
A. The lights were not on when I arrived. 
Q. ·vv ere any of the doors open 1 
A. No. 
Q. Did you observe a body which you later identified as 

that of Larry l3Jlwood Lam 1 
A. Yes sir I did. 
Q. \Vhere was this body at the time you arrived 1 
A. This body was lying on its left side beside the left door 

of the vehicle, partly in the road. 
Q. Was the boy dead at that time 1 

· A. Yes sir. 
Q. Who else was present there at the time you ar

rived 1 
page 20 ~ A. The Harrisonburg Rescue Squad and a 

number of spectators who had stopped. 
Q. What were the weather conditions 1 
A. Clear and cool, I would say in the 20s. 
Q. Dry7 
A. Yes sir. 
Q. \Vhat did you do after you arrived at the scene and ob

served the bodv and the automobile 1 
A. After I arrived on the scene and observed. the condi

tion of the body I told one of the Rescue Squad to call Dr. 
Byers, the medical examiner, and I proceeded to identify the 
victim.· I removed his bill fold and-

Q. Who was .the victim 1 . 
A. The victim's name was Larry Elwood Lam. 
Q. Do you know his age at that time and his address? 
A. He was 23 and his address was McGaheysville, Va. 
Q: What did you then do7 
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A. I then made a general search of the scene where this 
took place, around the vehicle and to the rear. 

Q. During your investigation of the scene at that time did 
vou find anything7 . 
• A. At the time I searched the scene I found a police type 
blackjack lying to the rear of the victim's vehicle. It ·was on 
the shoulder in the grass. 

Q. Approximately how far from the automobile 7 
A. rrhis ·was approximately 12 feet to the_ rear 

page 21 { of the victim's vehicle .. 
Q. I show you this blackjack and ask you if 

this is the same.article that you found 7 
A. Yes . 

. Mr. Sipe: I wish to introdiwe this as Commonwealth's 
Exhibit l. 

Q. Did you find any other articles there at that time 7 
A. A blank revolver was also found lying in the roadway 

to the left of the victim's automobile. 
Q. I show you this and ask if this is what you found 7 
A. Yes sir. 
Q. \Vb.ere was this in relationship to the body7 
A. This was on the road side of the body, partly m ·the 

traveled portion of the highway. 
Q. Would you please describe to the jury what type pistol 

this is and what it does 7 
A. This is not a deadly weapon; it is a blank cartridge 

type gun used to start races and things of that sort. 
Q. Do you recall whether this pistol had any blanks in it 

at the time 7 · 
A. Yes sir, as well as I. recall there ·were four cartridges in 

the pistol when it was recovered. 
Q. And did you remove those four blank cartridges 7 
A. Yes I. did. 

Mr. Sipe: t will offer this pistol in evidence as Common-
wealth's Exhibit 2. · 

pistol 7 

page 22 { Q. I ·will show you these and ask if they are 
the four blank cartridges you removed from the 

A. Yes sir they are. 
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Mr. Sipe: I offer these as Commonwealth's Exhibit.3. 

Q. Could you tell whether the safety ·was on or off the 
pistol at the time you found it 1 

A. At the time I arrived the safety was·on. 
Q. Did you examine the pistol to see whether there was 

any odor to indicate it had been recently fired 1 
A. There ·was nothing to indicate it was recently fired. 
Q. \Vere any other articles found at the scene1 
A. Yes, there was also a spent projectile found in the road 

near the body ·of the victim. 
Q. Did you take that into yom custody1 
A. Yes sir. 
Q. I show you this spent projectile and ask i'f this is the 

one taken by you 1 
A. Yes sir. 

Mr. Sipe: I offer this as Commonwealth's .Exhibit 4. 

Q. Were there any other articles found during your in\1esti-
gation 1 · 

A. I also found an empty Kool cigarette package which 
appeared to be in good condition. 

Q. I shmv you this photograph marked Commonwealth's 
Exhibit 5 3:nd ask you if you wm please explain this to the 

JUry. 
page 23 t A. This is a picture of the body of the victim 

showing the relation of the victim's hotly to the 
left side of the auto. 

Q. ·was this the location of the hody when you arrived 1 
A. Yes.· 
Q. Please state what these colored substances are on the 

road. 
A. That was blood. 

Mr. Sipe: I offer this as Commonwealth's Exhibit 5. 

Q. I show yon· this picture marked Commonwealth's Ex
hibit 6 and ask you to explain this. 

Q. This is the scene taken from the rear of the victim's 
auto showing the relationship of the auto to the roadway and 

-the relationship of the victim's body. 
Q. This is the automobile that was owned by the deceased 1 
A. Yes sir. - · 
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Q. ·And that was the location of the automobile~ 
A. \i'\Then I arrived. 
Q. It was just a short distance off the hard surface~ 
A. Yes. 
Q. This shows the position of the body~ 
A. Yes. · 

Mr. Sipe: I offer this as Commonwealth's Exhibit 6. 

Q. I show you· this photo marked Commonwealth's Ex-
hibit 7 and ask you to explain this. · 

A. This was also taken :from the rear of the 
page 24 r victim's automobile, a little to the right, sho"iving 

the relation of the police type blackjack to the 
auto. 

Q. vVas this where you found the blackjack~ 
A. Yes sir. 

Mr~ Sipe: I offer this as Commonwealth's Exhibit 7. 

Q. I show you this photo marked Commonwealth's Exhibit 
8 and ask you to explain that. 

A. This photo was taken at the emergency room of the 
Rockingham Memorial Hospital, showing the condition of the 
victim after the body was brought in. 

Mr. Sipe: I offer this as Commonwealth's Exhibit 8. 

Q. I show you this photo marked Commonwealth's Ex
hibit 9 and ask you to explain this. 

A. This is a close up picture taken of the left ·side of the 
victim's head, showing some lacerations on the scalp, This 
was also taken at the hos1)ital. . 

Mr. Sipe: I offer this as Commonwealth's Exhibit 9. 

Q. l show you this photo marked Commonwealth's Ex
hibit iO and ask you to. explain this. 

A. This is also a picture of the same side of the 
page 25 r victim's head showing further laceration marks. 

Q. Is this a different laceration from the one 
showin in the previous picture~ 

A. Yes sir. 

Mr. Sipe: I offer this as Commonwealth's Exhibit 10. 
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Q. I show you this photo marked Commonwealth's Ex-
hibit 11 and ask you to explain that to the jury. . 

A. This is also a picture of the victim's head showing the 
colirse of one of the bullets which struck the victim. 

Q. Would you please describe ·what these marks were on 
the other side 1 

A. These appeared to be bruises over the left eye. 

Mr. Sipe: I offer this as Commonwealth's Exhibit 11. 

Q. I show you this photo marked Commonwealth's Exhibit 
12 and ask you to explain that. 

A. This is a picture taken of the· cleceased's chest. The 
shirt was raised by the nurse to sho-w the bullet hole in the 
chest. 

Mr. Sipe: I offer this as Commonwealth's ]i:xhibit 12. 

Q. Later on at the hospital were two spent bullets removed 
from the body of the deceased 1 

page 26 ( A. Yes sir. 
Q. Are these the two spent bullets that were 

turned over to you, one from the chest and one from the left 
·arm1 

A. Yes sir. 

Mr. Sipe: I offer these as Commonwealth's ]~xhibits :1.3 
and 14. 

Q. I believe that you testified at the scene, was it light or 
dark1 

A. It -was very dark that night, I think it was around the 
last or the first quarter of the moon. 

Q. After examining the scene, what did yon do at that 
time1 

A. The Medical E4aminer had instructed us to bring the 
body to the hospital and it was taken by the Rescue Squad to 
the emergency roqm. I followed· the Rescue Squad to the 
emergency room and Dr:· Byers came and examined the body 
of the victim. 

Q. And after the Doctor examined the body, and you ob
served it, .what did you do 1 

A. The Sheriff's Department had been, notified and had a 
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Deputy at the scene a:rid along with them ·we tried to trace 
the victim's activity. 

Q. Did you talk to two boys ·who were here from New J er
sey and who had been in the service with him~ 

A. Yes sir, we did. 
page 27 ( Q. ·wbere did you find them~ 

A. 'J1hese two subjects ·were staying at the Mar
villa Motel on ]1Jast Market Street in Harrisonburg that week
end. 

Q. Did you proceed to the Marville Motel? 
A. Yes sir, I did. Deputy Baker, Deputy Vhlcox and my-

self went to the motel. 
Q. \iV ere they there at that time~ 
A. Yes. 
Q. Did you· ask them, regarding their whereabouts and 

whether they were with the deceased boy on that night? 
A. Yes sir. 
Q. And did they state ·whether they had been ·w:ith him~ 
A. Yes sir. 
Q. Did they state where they had-last seen him? 
A. Mr. Frank Philcraft stated the victim last let him out at 

the Marvilla Motel at a little after midnight, approximafa~ly 
12 :30. 

Q. And that' was the last time he had seen him? 
A. Yes sir. 
Q .. v\That about the other boy? 
A. Mr. Jackson Turner had been riding around with Kay 

Armen.trout and he arrived at the motel shortly after the vic
tim had let Mr. Philcraft ont of the automobile 

page 28 ( and he had not seen him since about ll P.M. 
Q. After talking to these boys, what did you 

do~ 
A. I learned from the two men at the motel that the vic

tim left there in the company of a Richard Raylor. I pro
ceeded to Mr. Taylor's home along with Baker and arrived 
there at approximately 4 :15 A:M. 

Q. \i\Tas this young boy at home when you arrived? 
A. Yes. 
Q. Did you proceed to question him? 
A. Yes sir. 
Q. What did he tell you~ 
A. He said-
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Mr. Litten: I have let a good bit of hearsay go in but I 
will have to. object to this. 

Court: Objection sustained. 

Q. From information received from Taylor where did you 
proceed to1 

A. We came back to the County jail. 
Q. Then what did you do 1 
A. Mr. Taylor came back with us and we questioned him 

further and called Kay Armentrout to come down. 
Q. Then what did you do 1 

page 29 r A. From information ·we received we discov
ered this vehicle was owned by Floyd Smith of 

Route 1, Elkton. 
Q. Then what did you do 1 
A. Vv e then proceeded to the Elkton area and attempted 

to locate Mr. Smith. 
Q. "'\Vho was with you at that time 1 · 
A. There was Deputy "'\Vilcox, Deputy Baker, Trooper 

·w eatherholtz and myself in "'\Veatherholtz's police car. 
Q. Tell the jury where you proceeded and what you found 

at that time. > 
Q. We learned that the owner of this vehicle lived in the 

Fox Mountain area, northeast of Elkton. vVe went to this sec
tion in· search of this subject and located the owner of the 
auto. 

Q. "'\Vhat type automobile was it1 
A. A 1962 Corvette. 
Q. "'\Vhat colod 
A. Maroon. 
Q. And where was this car1 
A. Parked in front of the home of Claude Shifflett. 
Q. What did you do after you arrived at the home of 

Claude Shifflett 1 
A. We arrived at Mr. Shifflett's home at approxirµately 

7 :20 A.M. I checked the car belonging to Mr. 
page 30 · r Smith and found that the right headlight was out 

on the vehicle and also located a package of Kool 
cigarettes on the dash of -the vehicle. We went into the house 
and found the accused, Mr. Smith, Barbara Shifflett and 
Joyce Monger to be the occupants of the house. 

Q. Was there anyone there besides those four? 
A. No sir. 
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Q. That \vas the accused, Arlo Dean, Floyd Smith, Joyce 
Monger and Barbara Shifflett? 

A. That is correct. 
Q. Did you notice anything regarding the appearance of 

any of the f.our at the home? . · . 
A. Yes sir, I observed that Mr. Floyd Smith had a slight 

laceration on his chin, a slight laceration on the left ear and 
a trace of dried blood in his right nostril. There were also 
traces of blood on his pants and shirt. I also observed that 
the accused had some traces of blood on his clothing and his 
knuckles on both hands were skinned. 

Q. I show you these trousers and ask if they are the ones 
that were worn by the accused at the time you arrived? 

A. Yes they are. -
Q. Are they in the same condition now as they were the 

time vou first saw them? · 
page 31 ( A. "Yes sir. 

Q. I show you a shirt and ask if this is the gar
ment the accused was wearing at.that time? . 

A. Yes sir, this is the shirt. 
Q. Is it in the same condition now as the first time you saw 

it? 
A. Yes sir. 
Q. Can you state, in your opinion, what these stains are 

on the trousers and shirt? 
A. Those are blood stains. 

Mr. Sipe: I wish to introduce the trousers as Common
\Vealth's Exhibit 15 and the shirt as Commomvealth's Jl;xhibit 
16. 

Q. After arnvmg there and observing the accused and 
Floyd Smith and the girls, what did you do? 

A. \Ve asked the two men occupants of the house, Mr. 
Smith and the accused, if they would consent to come to 
Harrisonburg with us and this they did. They said they would. 

Q. Did you then come to Harrisonburg? _ 
A. Yes sir, we all got into the automobile and came to the 

County jail. 
Q. State to the jury what occurred after you arrived at the 

Rockingham County jail in Harrisonburg. 
A. After we arrived at the County jail, the ac- _ 

page 32 ( cused and Mr. Smith were separated at that time. 
We took the accused into the recreation room of 



I. 

Jarette Ario Dean v. Commonwealth of Virginia 67 

W. B. Wilmore, Jr. 

the jail and asked him about his whereabouts of the previous 
night and told him what had happened and asked if he knew 
anything about it. · 

Q. \i\That replies, if any, did the accused make 1 
A. He denied any knowledge of this incident. 
Q. Did he state where he had been the preceeding nighU 
A. He said thev had ridden around the east end of the 

County, the four "'of them, Floyd Smith, the accused, ·Mrs. 
Shifflett and Mrs. Monger. 

Q .. Then what occurred 1 
A. At that time we told the accused to go next door to the 

jailer's office and we called Mr. Smith over to talk to him. 
Q. And did you proceed to ask Smith questions regarding 

his whereabouts 1 
A. Yes sir. 
Q. What occurred then 1 
A. Mr. Smith also denied an.y knowledge of this. incident. 

\i\Then we asked about the lacerations on his face he said he 
and the accused had gotten into a :fight and denied any knowl
edge of this shooting. 

Q. Had the accused said anything about how his hands 
had gotten skinned 1 

page 33 ~ A. He said he had gotten m:;i,d in Elkton and 
had struck a fence with his hands. 

Q: Did you all proceed to ask questions of Floyd Smith 1 
A. Yes sir. · · 
Q. For approximately how long1 
A. Approximately 5· or 10 minutes. 
Q. ·what occurred then 1 . 

. A. We were interrupted by Mr. Hook, the jailer, and Mr. 
Hook said he believed it would be to our advantage to come 
to. his office. At that time Trooper Weatherholtz and the 
Sheriff went to the jailer's office. 

Q. And did you later get up and go where the accused 
was, at the jailer's office 1 

A. Yes. 
Q. \i\That occurred then 1 
A. I went over then to the jailer's office and Trooper \i\T ea

therholtz informed me that the accused had admitted to him-

Mr. Litten:. At this.time we renew our motion, repeat our 
objection and preserve our exception. 

Court: Your point will be saved. 
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A. -had admitted to him that he had done. it, the accused. 
Q. What did you do then 1 

r)age 34 r A. The accused was taken over to the recrea
tion room by· Trooper \Veatherholtz and myself 

and he said that he would tell us how it happened. 
Q. Did you inform the accused of any rights that he had 1 
A. We informed him of his right to be silent and asked him 

if he wanted to call an attorney and he said that he did not. 
Q. Did he proceed to make a ·written statemenH 
A. Yes sir. 
Q. Did you ask him questions or did the accused write out 

the statement in his own handwriting1 
A. The statement was written by the accused in his own 

handwriting. We did not interrogate him during the process of 
writing. 

Q. I show you this written statement and ask you if this is 
the statement written by the accused in his own handwriting 
in the presence of you and Tro-oper Weatherholtz1 

A. Yes sir it' is. 
Q: Would you please read this statement to the jury. 
A. "I Arlo is making this statement on my o-wn free will. 

I have been told by the police that any statement I make can 
be used against me. \Ve. was going through McGaheysville, 
Arlo Dean, Floyd Smith, Barbara Shifflett and Joyce Monger 

and saw him turn around, then he pulled up by 
page 35 r us at the Amoco Station.and stayed beside us for 

a little ways, then he ·went around us and pulled 
over up the road and we blowed the horn and went on by. 
Then he came up and passed us again where the shooting 
happened. So we. stopped to see what he wanted and he 
come up to the right side of the car and asked us if we '\'¥ante<l' 
to race. Floyd told him that his car wasn't running very good 
but he would run him when he got his car worked on. Then 
he started cussing. He called us a co~ksucker and a little 
SOB and other names. Then I got out on the right side and 
Floyd got out behind me. Larry then asked me was I going 
to stay out of it, and I told him I would so they started fight
ing and they fought for a while and I heard one of them say 
he had enough. '11hen Larry started to his car and went into 
his dash of his car and come out with a gun in his hand and 
so I reached into the car and got my gun out of the dash of 
Floyd's car and then he took a . step toward me and said 
something so I shot four times. Then he fell to the ground, 
then we took off through Keezletown and took the back 
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roads for home." 
page 36 r ·Q. Did he sign that1 

A. Yes sir. 
Q. ,Did you and Trooper 1.Veatherholtz sign it as witnesses~ 
A. Yes sir. 

Mr. Sipe: I offer this as Commonwealth's Exhibit 17. 

Q. After the accused made these oral admissions to 1.Vea
therholtz and this written statement, did you then charge him 
with this offense~ 

A. Yes sir. 

CROSS EXAMINATION 

By Mr.· Litten: 
Q. Did you have that blackjack examined for fingerprints~ 
A. Yes sir. 
Q. Were there any on it 1 
A. No sir. 
Q. Did you have it analyzed for blood~ 
A. No sir. 
Q. Did there appear to be any ·blood on it 1 
A. No. 
Q. Did there appear to be any hair on it1 
A. No. 
Q.· Did you have it analyzed for haid i: .rr 
A. No sir. 
Q. Were there any fingerprints on the 22 pistoB 
A. No. I might correct myself on that. There ,\rere finger-

. prints but they were of no value. 
page 37 r Q. And you did not have the bla~kjack ana-

. lyzed for blood? 
A. No. 
Q. There does not appear to be any on it1 
A. No. 
Q. And you could not get any fingerprints from the 221 
A. No. 
Q. Did they try to check on the blank gun 1 
A. There was the same· problem there. 
Q. "\Vas any analysis made for blood type on the clothing1 
A. No sir. · 
Q. This blank pistol I believe you said had four cartridges 

in it1 
A. Yes. 
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Q. Did it also have one empty cartridge? 
A. Yes. 
Q. It holds six, does it not? 
A. Yes. There were four in it. 
Q. And one had been fired? 
A. Yes sir. 
Q. This gun won't eject these bullets will it? 
A. No sir. 
Q. Did you find the box of cartridges near the scene for 

this pistol? 
A. Yes. 
Q. "'Where did you find those? 

A. r:I~here was a box of blank cartridges of the 
page 38 r type used in the glove compartment of the victim's 

. automobile. · 
Q. Was any blood analysis made of Larry Lam's blood to 

determine the alcoholic content? 
A. I have no knowledge of that. 
Q. W110 owned this 22 pistol, that pistol or revolver-is 

this the 22 pistol Arlo Dean told you he. shot Larry Lam 
with? · 

A. Yes sir. 

Mr. Sipe: I vvill offer this in evidence at this time as Com
monwealth's Exhibit 18. 

Q. \Vho owned that gun? 
A. That gun was supposed to be owned by Barbara Shiff

lett's husband. 
· Q. Did you check to see who owned it? 

A. No sir. 
Q. You stated Dean had his knuckles skinned and blood 

on his clothing? 
A. Yes. 
Q. No wounds, lacerations or bruises on his face? 
A. No. . 
Q. And he told you he sfruck a fence in Elkton? 
A. Yes sir. 
Q. He told you at the Elkton Post Office, didn't he? 
A. Yes sir. · · 
Q. Did he tell you about what time it was? 

A. I don't recall. 
page 39 r Q. Did he tell you why he did a bizarre thing 

like that? 
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A. He said he had gotten mad. 
Q. Did he tell you what about 1 
A. He said it was something over his sister. 
Q. Did he tell you he and his s1ster were arguing abouf 

their mother 1 
A. No sir. 
Q. You testified there was nothing to indicate the blank 

gun had been recently fired. There isn't any real way to tell 
that except by smelling, is there 1 

A. True. 
Q. And you could not smell anything 1 
A. No sir. 
Q. You did not run paraffin tests on this man 1 
A. No. 
Q .. Did you run a paraffin test on Lam 1 
A. No. 
Q. The blackjack as far as you know could have belonged 

to anybody? 
A. That's true. 
Q. Or had no connection with the case at all 1 
.A. It is possible. 
Q. Ar lo Dean later repudiated his confession, didn't he 1 
A. Yes. 
Q. \Vhen was that1 

A. April 29, 1966; 
page 40 ( Q. Did you subsequently obtain an admission 

from some other party as to this shooting1 
A. Yes. 
Q. Who was that? 
A. Barbara Shifflett. . 
Q. \Vhen was that 1 
A. On the same day, the 29th. . 
Q. Did Arlo Dean give any explanation as to why he had 

taken the blame for this 1 
A. No sir. 
Q. Did you ask him 1 
Q. I recall asking him but he did not tell me. 
Q. Isn't it true that on the morning of February 20 when 

he made this statement in the jail, that before he made it he 
asked to talk with his sister and Barbara Shifflett and thev 
talked together in the jail and then he came in and told yo~1 
he did itf 

A. As far as I know. 
Q. That is your understanding¥ 
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Q. That is your understanding? 
A. Yes sir. 

Witness: Trooper Weatherholtz 

DIR.ECT J~XAMINATION 

By Mr. Sipe: 
Q. State your name please. 
A. Glenn '\iV eatherholtz. 
Q. What is your occupation? 

A. State Trooper, Virginia State Police. 
page 41 r Q. Ifo·w long hav.e yon been with the Virginia 

State Police? 
A. 9 years. 
Q. Were you on duty the night of Febrnary 19, 1966, or 

early morning of February 20? 
A. Yes sir. 
Q. Did you .receive a message and did ·you p1;oceed to the 

vicinity of Montevideo High School in R.ockingham County, 
Virginia? 

A. Yes sir. 
Q. \Vere you by yourself? 
A. Trooper \Vilmore was behind me in his car: 
Q. Do you recall approximately what time you received the 

call and what time you arrived at the scene? 
A. I estimate I received the call about 20 minutes of 2 

and arrived about 2. 
Q. Please describe to the jury . where the scene of this 

crime was. . 
A. We measured it l.4 miles east of Penn Laird on R.oute 

33, on the west bound shoulder. . 
Q. Is that a dual highway there? 
A. Yes sir. 
Q. This was in which dual lane? 
A. The west bound side. 
Q. Could you state to the jury to the best of your recollec

tion what the weather· conditions were? 
A. There was not any falling weather, and it was cold. 

Q. \Vas it dark? 
page 42 r A. It was dark. 

Q. \Vhen ~;ou arrived at the scene do 'you recall 
who was present? 

A. The Harrisonburg R.escue Squad and several people. 
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Q. Did you observe a vehicle parked on the north side of 
the shoulder of the road? 

A. Yes sir. 
Q. What type vehicle was it and where was it parked 1 
A. It was a Chevelle car, I .believe a 1964 and it was 

parked on the right shoulder headed towards Harrisonburg; 
Q. \Vas it on or off the hard surface? 
A. Off the hard surface. 
A. Did you observe a body there in the. vicinity· of the 

parked automobile? 
A. Yes. 
Q. \Vould you please state the position of this body? 
A. I believe the body was lying with the face toward the 

car and with the feet tffward Montevideo. 
Q. Was this person alive or dead at that time? 
A. He appeared to be dead. 
Q. \Vas a Doctor.present there at that.time when you ar-

rived? 
A. I believe the Doctor from Montevideo was there. 
Q. Dr. Hearn? 
A. Yes. 
Q. \Vould you please just state to the jury what you did 

after you arrived there, what you observed and what investi-
. ga ti on took place ? 

page 43 ~ A. V\T e got the people back, took pictures, 
found. a lead bullet lying on the highway, 

searched the scene around the vehicle. 
Q. Did you find anything? 
A. \Ve found a spent bullet, a little blank pistol and a 

blackjack. 
Q. Would you step over here please. These photos have 

alteadv been offered into evidence. I show vou Common
wealtli"'s Exhibit 5 and ask whether that was the position of 
the body at the time you arrived? 

A: Yes sir. I "\Vas wrong, the feet were facing toward 
Harrisonburg. 

Q .. vVas this blood on the road 1 
A. Yes. 
Q. That was the position of the body and the car? 
A. Yes. 
Q. I show you Commonwealth's Exhibit 6. Does that 

show the position of the body and the automobile.? 
A. Yes. · 
Q. This circle in the road, what is that? 
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A. That is where we found the bullet. 
Q. I show you Commonwealth's J~xhibit 7 and ask if that 

is the location of where the blackjack was found~ 
A. Yes sir. 
Q. I show you Commonwealth's J~xhibit 8 and ask if that 

was the condition of the deceased boy? 
A. Yes sir. 

page 44 ( Q. I show you Commonwealth's Exhibits 9 and 
ask vol1 whether these were lacerations which vou 

observed on th~ scalp of the deceased boy? ·· 
A. Yes sir. 
Q. I show you Commonwealth's Exhibit l1 and ask you 

if that shows the condition of the deceased boy? 
·A. Yes. 

Q. Does that show the place of entrance and exit of a 
bullet? 

A. Yes sir. 
Q. And also bruises~ 
A. Yes sir. _ 
Q. I show you Commonwealth's ]~xhibit 12 and· ask you 

whe.ther that slwws the place of entrance of a bullet in the 
chest of the deceased~ 

A Yes sir. 
Q. Were you present there when this boy was identified? 
A. Yes sir. 
Q. \Vho was he identified .as? 
A. I don't recall the exact person, but several people told 

us. 
Q. Verified that it was Larry E. Lam~ 
A. Yes sir. 
Q. After arriving and searching the immediate area for any 

evidence, please state what you did. 
A. \Ve had the car towed in and then followed the bodv 

to the hospital and took more pictures. ·· 
Q. Did you talk to the Doctor at the hospitaH 

page 45 ( A. Yes sir.· 
Q .. \Vhat did you do at that time after you: left 

the hospital? · . ·. 
A. \Ve left the hospital and we had a conference and tried 

to find out who had accompanied the victim and found a Miss 
Armentrout and questioned her at the jail. She could not 
give us any leads. Then we found two boys who were visit
ing from New Jersey and questioned them at the Marvilla 

, Motel and they could not give us any leads. I did not go to 
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McGaheysville, Trooper \Vilmore and Deputy Baker ques
tioned the Taylor boy. 

Q. Later on that morning were you among the officers 
that proceeded to the Fox Mountain area~ · 

A. Yes sir. · 
Q. For what purpose did you go there~ 
A. vVe went to question the people that lived in this house 

because we knew that a red Corvette had been in th~ vicinity 
of the deceased. 

Q. Was Trooper vVilmore with you~ 
A. Yes sir. 
Q. \Vill you please state whether the accused, Jarrette Ar lo 

Dean was present at the home of one Claude Shifflett? 
A. Yes sir. 
Q. Do you recall approximately what time this was? 
A. I ·would estim~te around 7. 
Q. vr ould you please state to the jury what happened after 

you arrived there, vvhat you observed and who was 
present? 

page 46 ( A. We 'arrived-Trooper \Vilmore, Deputy 
. Baker and Deputy vVilcox-and knocked on the 

door and found Ar lo Dean, Joyce Monger, Floyd Smith and 
Barbara Shifflett. a·nd noticed that Arlo Dean had what ap
peared to be blood stains on his clothing, the knuckles on 
both his hands were skinned; Floyd Smith had blood stains 
on his clothing, his left nostril and his right ear. 

Q. vVhat did you do at that time? 
A. \Ve asked the two men to accompany us back to Har

risonburg to the jail to ask them a few questions. They came 
alo_ng with us back. 

Q. Did you go to the Rockingham County jail? 
A. Yes sir. 
Q. Please state to' the jury what occurred at the jail? 
A. ·\Ve asked Ar lo Dean to come into the back room and 

w.e started asking questions about the previous night and if' 
he was around Montevideo High School. He denied he had 
been in that section and did not know anything about a mur
der on 33. \Ve sent him to the front office and questioned 
Floyd Smith. \Vhile we were questioning him the jailer came 
in and told us that Arlo Dean would like to see us. I went to 
the front office and he told me he-

Mr. Lucas: We again save our point, if it please the Court. 
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A. Dean told me that he would tell me what happened but 
first he had to talk to the two girls who had fol

page 47 ~ lowed us over. I told him I did not see why, for him 
just to tell us. He said he would not tell us anything 

unless he talked to them .. I took the girls in the fro;nt office 
and they talked for 5 or 10 minutes and Arlo said he killed 
him. 

Q. Did he also tell you he would give you a statement? 
A. Yes sir. · 
Q. Did he proceed then to give you a written statement? 
A. Yes sir. 
Q. I show you Commonwealth's Exhibit 17 and ask if this 

is the statement written by the accused? 
A. Yes sir. 
Q. Is your name signed along with Trooper -Wilmore as a 

witness? · · 
A. Yes sir. 
Q. \Vas this statement ·written in the words of the accused 

and in his own handwriting? 
A. Yes sir, he wrote it. 
Q. Did you interrogate him regarding this statement? 
.A. No sir. 
Q. After making this statement was the accused charged 

with this offense? 
A. Yes sir. 

CROSS _EXAMINATION 

By Mr. Lucas: 
Q. I believe you testified that he said he did want to talk 

to the girls before he would say anything about who killed 
the man? 

A. Yes sir. 
page 48 ~ Q. How long did he talk with them? 

A. I would estimate a little over five minutes. 
Q. And then he came in and gave you a statement? 
A. y.,r e just walked in the office, the door was open and he 

appeared to be finished talking. 
Q. \Vhen did you firsf find out that Mrs. Shifflett said she 

was the one that killed the man? 
· A. I don't recall. Trooper \Vilmore told . me perh~ps a 

month later. 
Q. Did she give her statement that she had killed the de

ceased prior to his repudiating his statement that he had? 
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A. I don't knmv. I vvas not present. 
Q. There is something in the evidence about an Arme11-

trout girl; was she a friend of the deceased f 
A. Yes sir. 
Q. I believe on the night of this tragedy she had gone out 

with one of the soldiers visiting from New Jersey1 
A. To the best of my knowledge, yes. 
Q. She had gone to the motel with him, had she not? 
A. That I don't know. 
Q. So you don't know about that f 
A. No sir. 
Q. Do you know whether or not you have any evidence as 

to whether or not. the deceased was disturbed because his 
girl friend was out with his buddy? 

A. No sir. 

page 49 ( Witness: Dr. \V. H. Talbot 

DIRJDCT EXAMINATION 

By Mr. Julius: 
Q. You are Dr .. \V. H. Talbot? 
A. Yes. 
Q. \Vhat is your occupation f 
A. Pathologist at Rockingham Memorial Hospital. 
Q. How long have you served.as pathologist there~ 
A. Nine and a half years. 
Q. How long have you been practicing medicine f 

~~r. Litten: vVe will waive the doctor's qualification. 

Q. In your capacity as pathologist at Rockingham Memor
ial Hospital were you consulted about an autopsy on Larry 
Elwood Lam? 

A. Yes. 
Q. \Vas an autopsy performed f 
A. Yes sir. 
Q. \Vhen was it performed f 
A. February 20, 1966. 
Q. Before we go into your :findings, do you have any 

measurements or weight charts on the deceased f 
· A. Yes, I have a diagram. 

Q. Give us his height and weight please. 
A. I do not have his height and weight. 
Q. In performing .the autopsy just state what your :findings 
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·were as to cause of death and what other lacera
page 50 ( tions were on the deceased. 

A. First of all there were two non-fatal bullet 
wounds. One entered in the ·forehead and coursed down
ward, went through the right eye and emerged on the right 
cheek, at about this point. Another wound ·was on the left 
shoulder and this wound was also dmvnward starting from 
here down t.o the left elbmv. This bullet did not emerge from 
the body; I found two fragments in the soft tissue. The third 
and fatal bullet wound entered the body in the upper chest 
just to the right of the sternum and the bullet went through 
between the first and second ribs to the right of the midline. 
The course of the bullet was downward and it went through 
the aorta, the main artery from the heart and continued down 
to the left and went through the left main artery to the left 
lung, and entered the lo-wer portion, the lower one-half of 
the left lung, left the left lung and came to rest in the soft 
tissue of the back. 

Q. You say that third bulle·t was the fatal bullet; what was 
the cause of death 7 

A. The cause of death was hemorrhage. He had approxi
mately four pints of blood in his right chest and another pint 
in his left chest and this would be the immediate cause of 
death. 

Q. From the nature of the penetration of the third bullet, 
would that have been instantaneous or slow death 1 

· A. From the massive hemorrhage involving major blood 
vessels death ·would have been almost instan

page 51 ( taneous. 
· Q. \¥ere there other lacerations on the body. of 

the deceased? . · 
A. Yes, he had several small lacerations and abrasions. 

One abrasion on the lateral aspect of the right leg, one on the 
left shoulder, a laceration on the left wrist and also lacerations 
of the seal p. 

· Q. ~hy type lacerations did you find on the scalp? 
A. Lmear lacerations; also contusions or bruises around 

the left eye and a small laceration on the 'left forehead. 
Q. I show you Commonwealth's J~xhibit 11. Does that 

reflect the bruise on the left eye? 
A. Yes. · 
Q. \i\T ould the spot on the forehead indicate the path of 

one of the bullets? 
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A. Yes. 
Q. I show you Common-wealth's Exhibit 9 whereby some

. ·one is holding back the hair of the deceased ... Would that be 
·one of the lacerations~ 

A. I am not sure that I saw this laceration. 
Q. How about on Exhibit 10? 
A. Yes, I have that on my daigrrun. 
Q. How deep were these lacerations? 
A. 'J~he one on the scalp was fairly deep but. the others as 

I recall were superficial. 
Q. vVere there any fractures of the skull? 
A. No fractures. 

Q. In your opinion, would the deceased have 
page 52 ( sustained these lacerations to his head from a fall 

on the ground, or striking the pavement? 
A. It \Vould be my opinion he would have had to be. 

fall he may have gotten. He may have gotten one or two of 
them from a fall but you could not ascribe all of them to a 
fall. 

Q. Making specific reference to the laceration of the head. 
The nature and type you described, would that come from a 
:normal fall or would it take a blunt instrument? 

A. It would be my opinion he would have had to be 
struck because there was one here and another here. He 
·could not have hit the pavement at both places. 

Q. Yon indicated in your testimony with respect to the 
penetration of the projectiles they were at an angle. One 
·went in the forehead and came out under the eye, one en
tered the upper chest and the other in the left arm; those 
paths indicate what to you? 

.A. ']~his would indicate that the deceased was bent over 
at the time he was hit by these three bullets. 

Q. \'Vould you describe that a bit more fully? 
A. Yon would have to be bent over that wav for the bul

lets to take that course, assuming they were fi·~·ed by a per
son On the ground, the deceased WOli.ld have to be bent over. 

Q. V\T ould it have been possible for the bullets to penetrate 
:in this fashion while he was standing erect 1 

A. You mean to go through the body~ 
Q. In the fashion you have described? 

· page 53 ( A. Only one went through the body. 'J1he fatal 
bullet lodged :in the back and the bullet in the 

sholi.lder did not emerge. The only one ·which emerged went 
through the face. 
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Q. Could they have taken those directions with a shot 
from you to me as we are now~ 

A. Not start ding erect, no. 
Q. \Vas any check made of the deceased for blood alcohol · 

content1 
A. I believe none was done. I did not feel like it would 

contribute to the cause of death. 
Q. In- performing the atuopsy did you check the bladder to· 

see whether or not it was full 1 
A. I made .a complete ·examination and the bladder was 

full of urine and it has no significance. 
Q. Would the fact that the bladder was full of urine de

tract or add anything to the effect that the deceased consumed 
alcoholic beverages 1 

A. It vvonld mean he consumed liquid but I conld not say 
what type .. 

CROSS EXAMINATION 
I 

By Mr. Litten: 
Q. Doctor, you testified all of these lacerations could not. 

have come from a fall 1 
A. Yes sir. 
Q. The man could have fallen down and gotten either of 

these lacerations 1 
A. Right, 

Q. Any one of them 1 
page 54 ( A. Right. 

Q. The deeper wound m the left forehead 
could have come from a fall 1 

A. Yes, it is possible. 
Q. He could have hit his head on a railroad tie 1 
A. Yes, one of them. 
Q. Or the railroad track itself, the steel part? 
A. Possibly. · · · , 
Q. Or a car bumper 1 
A. It is possible. 
Q. Or even sharp stubble from brush 1 
A. I would not think so. 
Q. All of these were superficial except one? 
A. No, I think two. 
Q. None of these lacerations were sign]ficant enough to 

cause unconsciousness? 
A. That would be my opinion. 
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Q. It is your opinion he· would not have lost consciousness 
from these lacerations? 

A. That would be my opinion. 
Q. Now you talk about the angle of the bullets. One went 

in the left arm and traveled down to the elbow? 
A. Yes.· 
Q. A bullet generally follows the law of physics. If a bul

let goes in here and strikes bone where does it go? 
A. It richochets. 

page 55 t Q. It Will follO'N the bone, will it not? 
A. The angle that a bullet takes after it hits 

bone de])ends on lww·it hits. 
:; Q. It is possible for the bullet to go in and follow the bone 
! - to the elbow, isn't it? 

A. That question ·would be hard to ans1-ver 
Q. That's what this bullet did in this case, isn't it? 
A. You said the bullet went horizontalh-. 
Q. You· don't kno-w whether .it could do that or not? 
A. You would have to know exacth- how the lrnlld hit 

the bone before you could predict the ricochet. 
Q. But it is possible? 
A. Not·unless it had a very particular angle and I am not 

in a position to state whether it is possible or not. 
Q. Assuming it ·was, the first shot could have strnck here, 

follo-wed the bone to the elbow which conld have cansed 
him to fall? 

A. I have not said the bullet could go down. 
Q. Assuming it could, it could have ·come in here, follmYed 

downward? 
A. Yes, hut I don't think this would cause the man to fall. 
Q. From the picti.ires the man did not travel far after he 

was hit. You don't know whether that ·wonkl canse hirn to 
fall or whether he could run a half mile? 

A. I don't know what sequence the bullets were fired in. 
Maybe he. was already half dead when that one was 

fired. 
page 56 ( Q. Assuming that the first bullet -went. in Jrnre 

and traveled down, he could have been falling? 
A. He could have. 
Q. And if he was falling and the shot was fired while he 

was falling, it would have entered at an angle? 
A. Right. 
Q. If he were crouching, bent over at the time, the bullets 

would have gone downward, isn't that true? 
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A. If lie was bent over. 

Examination By Mr. Julius: 
Q. The bullet wound in the aim necessarily would cause 

the deceased to fall? 
A. Everybody that gets hit by a bullet does not fall. 
Q. You have no way of telling which bullet first struck 

the deceased? 
A. I have no way of knowing. ·I stated that he died almost 

instantaneously. Certainly he did not live long, it may have 
been 30 seconds but not longer and I have no way of telling 
the sequence they were fired in. 

RE-CROSS 

By Mr. Litten: 
Q. This man La.mb had to be bent .over at the time each of 

these bullets were fired into him,. that is your testimony? 
A. Yes. 
Q. He conld not have been lying fiat on the ground and 

have been fired on from above? 
A. The fatal bullet, certainly not. 

page 57 r Q. He must have been bent over or crouching? 
A. Yes.· 

Witness: Dr. F. L. Byers 

DIRECT EXAMINATION-

By Mr. Sipe: 
Q. State your name. 
A. F. L. Byers. 
Q. \Vhat is your occupation 1 
A. Physician. 
Q. Are you also the Medical I~xaminer for Rockingham 

County? 
A. Yes.· 

Mr. Sipe: I assume counsel will waive qualification of Dr. 
Byers? . 

Mr. Litten: Certainly. 

Q. On February 20 of last year, 1966, were you called in 
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your capacity as Medical Examiner to examine the body of 
Larry Elwood Lam'? 

A. Yes sir. 
Q. Did you examine him at the scene and also at Rocking-

ham Memorial Hospital'? 
A. No sir, I saw him at the hospital around 2 :50 A. M. 
Q. That was early on the morning of February 20'? 
A. Yes sir. 
Q. \Vould you please state to the jury what you observed 

about the body of this boy at the time of yo_li.r examination'? 
A. He was brought into the emergency room by the Res

cue Squad and I don't think anybody saw him 
page 58 r before I did and he· was dead on ari·ival. He had 

numerous cuts and abrasions about the head plus 
about three blillet wounds in the body. There was blood 
about the head ·and face. 

Q. Do you have a diagram there showing the places of 
entrance of the bullets'? One to the head, one to the chest 
and one to the arm'? 

A. Yes sir. . 
Q. I will show you this picture marked Commonwealth's 

Exhibit 11. Does that show in the forehead of the hoy the 
place of entrance of one bullet'? · 

A. That corresponds to my dq,igram. 
Q. Does it also show a bruise about the eye'? 
A. Yes sir. 
Q. I show you Commonwealth's Exhibit 12 and ask if that 

shows the place of entrance of the bullet to the chest'? 
A. Yes sir, that is about where I have it marked; the first 

center space, directly downward.. · 
Q. That bullet was still in the body'? 
A. Yes sir. 
Q. Was this determined to be the fatal bullet'? 
A. That is my opinion. It severed the aorta and pulmonary 

artery and he bled large quantities of blood internally. 
Q. I show you Commonwealth's Exhibits 9 and 10 and ask 

if they show lacerations on the scalp of the deceased'? 
A. Yes sir. 

Q. Do you have in your report the approximate 
page 59 r weight and height of Larry E. Lam'? 

A. He weighed approximately 190 pounds and 
was 71. inches tall. This was taken frorn his driver's permit. 

Q. From your observation as to the path the _bullets took1 
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could yon express any opinion as to the position of the body 
when the gnn 1vas fired? 

A. All the bullets were directed down as though they came 
from above, either someone taller or higher up because all 
of them were directed downward, or else he was falling or 
had fallen. 

Q. Commonwealth's Exhibits 9 and 10, as to the lacera
tions, wonld you have any opinion as to what would cause 
thes~~ 1 
tions, would yoli have any opinion as to what would cause 
· A. }[e had to· be beat on the head with some type object 

-which was sharp enough or blunt enough to break the skin. 

CROSS EXAMINATION 

By Mr. Litten: 
Q. He could have gotten these lacerations, any one of 

them, from a fall, could he not 1 
A. He could have gotten one, but not that many. 
Q. On.e laceration is deeper than the others, on the left 

side of the head, about 3/4 inch in length 1 
A. I remember a number of them and I believe one was 

deeper than the others. 
Q. 'l1hat one. laceration could have come from a fall and 

striking a hard object? · 
A. Yes sir. · 

Q. Yon testified that the bullets traveled down- · 
page 60 ~ ward. A bullet sometimes will follow a bone, will 

it not 1 
A. Yes sir. 
Q. Assume for the moment that the first· shot was the one 

in the left arm. If that was fired horizontally it could have 
struck bone and followed it down~ 

A. Possibley. 
Q. If that had been the first one that hit him and if he had 

heen in the act of falling, that 1\rould account for the path 
of the other wounds 1 

A. Possibly. 
Q. Or if he were crouching over that would explain the 

angle of the shots 1 
A. Yes sir. 

Commonwealth rests 



J arette Arlo Dean v. Commonweal th of Virginia 85 

.Jarrett Arla Dean 

Mr. Litten: \'Te move to strike the evidence of the Com
monwealth. \Ve do not want to take a great deal of time on 

. this motion because the mat.ter has already been raised at the 
hearing this morning. The grounds for our motion are that 
the confession of the defendant should have been sitpressed 
for the reason stated this morning and we ask the Court to 
reconsider the matter at this time. If the Court wants further 
argument we will be glad to go over the reasons ·why the con
fession should not be admitted. 

Mr. Sipe: The Commonwealth takes the same position 
that it took this morning. The question was argued at length· 

· and we see .no reason to go into it again. 
page 60-A ( Court: Your motion is denied. 

Mr. Litten: We except for the reasons already 
stated. 

JARRETT ARLO DE~AN 

DIRECT EXAMINATION 

By Mr. Litten: , 
Q. State your name. 
A. Arlo Dean. 
Q. How old are you~ . 
A. 18. 
Q. When were you 18? 
A. December 18. 
Q. \Vhere do you live 1 
A. Elkton. 
Q. Did you shoot Larry Lam~ 

A. No sir. 
page 61 ( Q. Did you state to the police on the morning 

of February 20 that you did shoot him? 
A. Yes sir. 
Q. If you didn't do it, why did you tell them you did 1 
A. Cause of Barbara Shifflett's four kids. 
Q. Because of Barbara Shifflett's four kids 1 
A. Yes sir. 
Q. Did Barbara Shifflett shoot Larry Lam 1 
A. Yes sir. 
Q. Did you know she was going to shoot him 1 
A. No sir. 
Q. Did you fight with Larry Lam? 
A. No sir. 
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Q. Did yon strike him¥ 
A. No sir. 
Q: Did Floyd Smith fight with him¥ 
A. Yes sir. 
Q. \i\There was this¥ 
A. Route 33. 
Q. \i\Those gun is that 22 ¥ 
A. Barbara Shifflett's if you are talking about the real gun. 
Q. \i\There were you when he was shoU 
A. At Montivedeo School house. 
Q; What happened just before the shooting¥ 
A. \i\That do you mean¥ . · 
Q. \i\T ere you and Barbara and some othel' people out rid-

ing around¥ · 
vage 62 ( A. Me and Barbara and Joyce and Floyd. 

Q. Joyce Monger¥ 
A. Yes sir.· 
Q. And Floyd Smith¥ 
A. Yes sir. 
Q. \i\Then did you first see Larry Lam that night¥ \i\That . 

time arid where¥ . . 
A. I don't know exactly what time, but it was in McGa

heysville . 
. Q. Was it late at night¥ 
A. Yes sir. · 
Q. Tell the jury how you happened to see him. What di

rected vour attention to him 1 
A. Ffe pulled up beside us and was going up and back and 

he ·finally went around. 
Q. Did he stop down the road 1 
A. Yes sir. 
Q. Did you all stop 1 
A. No sir. 
Q. Then ·what happened 1 
A. We went on past and he pulled up beside us and rode 

a ways and went around us and stopped on the highway. 
Q. The second time he stopped, did you all stop 1 
A. Yes. 
Q. Why~ 
A. He was motioning for us to stop. 

Q. After you stopped, what happened next¥ 
page fi3 ( A. He come back and talked to Floyd and 

asked if he wanted to race .. 
Q. }fo asked Floyd if he wanted to race¥ 
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A. Yes. 
Q. What reply did he get? 
A. Floyd said he didn't want to. 
Q. Then what happened? 
A. He got a little mad. 
Q. Who did? 
A. The Lam boy. 
Q. Did he say anything? ·without going into details of 

what he said, what type language did he use. Did he use vul
gar language? 
· A. Yes sir. 

Q. \Vhat happened after that? 
A. That's when Floyd got out. 
Q. Did you get out too? 
A . .Yes sir. 
Q. What happened then? 
A. I got out on the right and Floyd got out on the same 

-side because the Lam boy grabbed hold of the door on the 
·driver's side. 

Q. Then what happened? 
A. Floyd was coming around the car arid Lam said to me 

·"Baby, are you going to stay out of this·r 
A. Did you know Larry Lam? 

page 64 ( A. No. · 
Q. Did you stay out of it? 

A. Yes sir. 
Q. \Vhat happened between Smith and Lam? 
A. They were fighting. 
Q. Where? 
A. They started behind the Corvette and
Q. The Corvette is Smith's car? 
A. Yes. Then he knocked Smith down over a bank and 

they got down there. 
Q. Lam knocked Smith over a bank? 
A. Yes and they was just up and down, one on top and 

then the other .. · 
Q. One on top and then the other? 
A. Yes. 
Q. Is there a railroad· track near there? 
A. Yes. · 
Q. \Vere they ever out on the trad{? . . 
A. I don't know whether they was on it but they was.close 

to it. 
Q. \Vhat is the next thing that happened? 
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A. The. Lam boy had enough so they got up and Lam 
come back to his car. 

Q. Where were you~ 
A. Leaning against the back fender of the Corvette. Lam 

reached in the glove compartment and come out 
page 65 ( 'vith a gun and said "I'll kill you sons of bitches." 

Q. Do you know ,,o-hat kind of gun it was~ 
A. No sir, I just seen a gun. 
Q. How much light was around there 1 
A. The headlights were shining. 
Q. Could you see very well~ 
A. Yes sir. 
Q. \i\T as he behind the Lam car? 
A. Yes, at the back bumper. · 
Q. After Lain got this gun and made this remark about 

killing you, what occurred next~· 
A. That's when Barbara shot him, I reckon. 
Q. Where did she get the gun 7 
A. Out of the glove compartment, the console. 
Q. Did you see her get .the gun~ 
A. No. 
Q. \i\There was she when Lam came back to the car 7 
A. Setting on the seat with her feet on the ground. 
Q. Still partly in the car 7 
A. Yes sir. 

· Q. And the gun was in the glove compartment 7 
A. Yes sir. · 
Q. Do you knO'\V how many times she fired 7 
A. Fom;. 
Q. After this, did you all leave 7 . 

A. Yes sir,. after we got the two girls straight
page 66 ( ened out. Vile was all scared. 

· Q. \i\That do you mean about getting the girls 
straightened out 7 

A. My sister was crying and the Shifflett girl was about to· 
pass out. I had her in the car and I helped Floyd get my 
sister in. 

Q. \i\Then did you decide that you would be the one that 
took the blame 7 

A. Me and Barbara talked about it that night but I did not 
decide on it until the ne?Ct day at the jail ·when the Troopers 
got us. 

Q. Is that when you asked to talk to your sister and Bar
bara~ 
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A. Yes sir. 
Q. You had talked about it earlier but you did not decide 

until then? 
A. No sir. 
Q. Did you later change that confession and tell the trnth 

.about it? 
A. Yes sir. 

CROSS EXAMINATION 

By Mr. Sipe: 
Q. You say you are 18 yea1:s of age? 
A. Yes sir. 
Q. Are you attending school? 
A. No. 
Q. \i\There do you work? 
A. Now here right now. I ain't been able to find a job on 

account of this trouble. 
page 67 ( Q. Are you living "\Yith Barbara Shifflett? 

A. No. 
Q. You have been, haven't you?· 
A. Not exactly, I been staying with my-sister. 
Q. Is Barbara Shifflett thel'e too? 
A. She used to be:but I am with mv mother now. 
Q. But you had been living with B~rbara Shifflett? 
A. I was living with my sister and Barbara was there. 
-Q. You have be.en going with her? 
A. Yes sir. 
'Q. Where were you living at that time? 
A. Isaac Conleys. 
-Q. \iVhen this happened? 
A. At Barbara Shifflett's house. 
-Q. Her husband was not staying there~ 
A. No. 
'Q. So you moved in? . 
A. No sir, I did not move in. 
Q. Then how did you stay there? . 
A. I stayed once in a while because my sister did. 
Q. Prior to February 20 when this shooting occurred, you 

1rnew Larry Lam when you saw him? 
A. No sir. · 
Q. You had never seen him before? 
A. I. don't think so. 
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Q. You had never had any conversation \\7ith 
page 68 r him? 

. A. No sir. · 
Q. You don't recall seeing him? 
A. I might have. 
Q. You had never had any conversation or argument with 

him? · 
A. No sir. 
Q. Where had the four of you, you and Joyce and Barbara 

and Floyd been that night, February 1.9? 
A.. Just riding. 
Q. Where did you go? 
A. Charlottesville and-
Q. What did you go there for? 
A. Just riding. · 
Q. ..Where else? 
A. Staunton I think. 
Q. ""\Vhat for?· 
A. Just riding. 
Q. Then where? 
A. Zions Cross Roads. 
Q. What did you go there for? 
A. Riding. 
Q. When did you ~tart out riding? 
A. About 6 or 6 :30. 
Q. Did you all ride around all night? 
A. Yes sir. 
Q. Did you have anything to drink? 

A. About 5 :30 I drank three beers. 
page 69 r Q. ""\i\There did you drink those? 

. A. At Barbara Shiffletts, right in the road. 
Q. You drank three, and how many did Barbara have? 
A. None. · · 
Q. How about Floyd Smith~ 
A. I don't know. · 
Q. He was drinking? 
A. I think he was. 
Q. You were wit}i him, weren't you~ 
A. Yes. 
Q. Did you see him have anything? 
A. I think he got a six pack. 
Q ... Where? 
A. At the truck stop. 
Q. ""\Vhich one? 
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A. On 340. 
Q. Outside of Elkton 7 
A. Yes. 
Q. What time7 
A. I don't remember, it was before we went to \Vaynes-

boro. . · 
Q. You say you had several beers . and Floyd had some 

and you stopped and got a six pack at the truck stop on 340 7 
A. He did. . 
Q. You were in the car when he stopped 7 
A. Yes. · 

Q. All four of you were in the automobile~ 
page 70 ( A. Yes. 

Q. Who was driving7 . 
A. My sister. 
Q. \Vhose automobile was it1 
A. Floyd Smith's. 
Q. Does she go with Floyd 7 
A. Yes. 
Q. Is she married 7 
A. Yes. 
Q. How many seats in that car 7 
A. One. 
Q. All four of you were in the front seat 7 
A. Yes sir. 
Q. So you got a six. pack and you cfrtainly know what 

happened to the six pack, with all of you _on the same seat7 
A. No sir, I didn't pay much attention. · 
Q. You were sitting right there. Did he open.the beed 
A. He might have drank some, I don't know. 
Q. Did you7 
A. No sir. 
Q. Then you went to \Vaynesboro, Charlottesville, Staun-

ton and Zion Cross Roads 7 
A. Yes. · 
Q. Did you stop anywhere else 7 · 
A. We ate at the truck stop at Zions Cross Roads, and got 

gas at ·waynesboro. 
page 71 r Q. Are they the only places you stopped?. 

A. Some other place we ate somthing. 
Q. What was a loaded gun doing in the car~ 
A. I don't know, it weren't mine. 
Q. You knew it was in there 7 
A. Yes. 
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Q. vVhere was it 1 
A. In the glove compartment . 
. Q. On the dashboard 1 
A .. Yes sir. 
Q .. ·where Were you headed when you came through Mc-

Gaheysville around 1 o'clo.ck that morning? 
A. Harrisonburg to the. diner. · 
Q. \Vere you going to eat again 1 
A. Drink coffee. 
Q. · vVhere did you first see Larry Lam 1 
A. At McGaheysville. 
Q. \Vhere in McGaheysville 1 
A. I don't know exactlv. 
Q. \Vhich direction we~e you heading? 
A. Coming to Harrisonburg. 
Q. \.Vas Joyce driving? 
A. Yes. 
Q. And Larry was going in the opposite direction 1 
A. ViThen he pulled up beside us you mean 1 . 

Q. The first time you saw him is when he 
p"age 72 r pulled up beside the car 1 

A, Yes. 
Q. In the town of McGaheysville or after you leave town 1 
A. In the town, I believe. 
Q. Did he pass you at that time 1 
A. Yes sir, · 
Q. Then what happened 1 
A. He went off the road and stopped and we went around 

him. · 
Q. \Vhere did he stop 1 
A. At a little store up there on the opposite side. 
Q. ·He pulled off on the opposite side 1 . 
A. No sir, on the same side. 
Q. The right hand side 1 
A. Yes. · 
Q. \Vhere is the store located 1 
A. Right below the school. 
Q. Towards Harrisonburg? 
A. Yes. 
Q. That is the first time he stopped 1 
A. Yes sir. 
Q. vVhat happened then 1 
A. vVe went on. 

· ·Q. ':Chen what happened 1 
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A. He took off again and pulled up beside us before we 
got up the hill. 

Q. The hill at Montevideo school 1 
page 73 r A. Yes. 

Q. How did he stop at the store and then you 
passed him and he started out and passed you again 1 

A. \Ve wasn't driving.that fast. 
Q. How far is it from the school to the place where you 

. stopped 1 
A. I don't know. 
Q. Approximately how· fad 
A. I don't know. 
Q. Vv as it a half mile or five miles 1 
A. A half mile, I reckon. · 
Q. A short distance 1 The High School is on a hill and this 

·occurred down the road where the four lanes start 1 
A. Yes. · 
Q. There is no store there. 
A. Yes there is. 
Q. \i\7here 1 
A. On the left hand side; 
Q. Where1 . 
A. On the left hand side past the school going towards Elk

ton. 
Q. I asked which ~ide of the school the store was on and 

you said up the road and I asked did you mean towards Har
risonburg and you said yes. 

A. I mean he i)ulled off on the road towards. Harrison
burg. 

Q. So he pulled off and stopped; on which side 1 
A. The store is on the left side and he pulled off on the 

right. 
Q. He pulled off on the right heading toward Harrison

burg 1 . 
page 74 r A. Yes. 

Q. And the store is on the left side 1 
A. Yes. 
Q. \Vhere is the store in relation to Montivideo High 

School 1 · 
A. I don't kno-\v the name of it. 
Q. How far is it from the school 1 
A. It ain't too far. 
Q. How far 1 Guess. 
A. I ain't good at guessing. 
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Q. A half mile or five miles. 
A. A half mile, or less than a half. 
Q. You went past and then what happened? 
A. He pulled up beside us again. 
Q. Then what? 

· A. He went around and stopped on the four lane high-
wav. 

Q. ·where did he stop~ On the side· of the road? 
A. Yes. 
Q. Off the hard surf ace? 
A. Yes. 
Q. Where did you pull off? 
A. Right behind him but we stayed on the road. 
Q. You were pulled off and parked on the road? 
A. Yes sir. 
Q. Right out in the lane of travel? 
A. Yes sir. _ · 

Q. That is coming down hill, isn't iU 
page 75 r A. I don't remember. 

Q. You stopped and parked in the road? 
A. We just stopped to see what he wanted. 
Q. How far behind his automobile did you stop? 
A. Floyd's front hnrnper was even with his back bumper. 
Q. You all were completely on the hard surface? 
A. Yes sir. 
Q. And you stopped? 
A. Yes. · 
Q. Were your lights on? 
A. Yes. 
Q. Were his lights on? 
A. I don't know. 
Q. Then what· happened? 
A. He come toward the car and asked Floyd to race. 
Q. You were on the right side? 
A. Yes. 
Q. He came to your side? 
A. Yes. 
Q. And said something about racing? 
A. He said it to Floyd; 
Q. Did you and Floyd subsequently get out of the car? 
A. After he called us them names Floyd got out. 

_ Q. You got out first? · 
A. Yes. 
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Q~ Barbara Shifflett had to get out too for you to get 
out7 

page 76 r A. She didn't get all the way out. 
Q. You crawled across her7 · . 

A. No, she had her feet on the ground and was setting on 
the seat. 

Q. You were on the right outside, Barbara Next to you, 
and then Floyd was between Barbara and Joyce who was 
driving7 

A. Yes sir. 
Q. You got out and Barbara swung around and then Floyd 

got out7 
A. Yes. 
Q. Then what happened 7 · 
A. The bov come back around the car on the side where 

my sister wa~. 
Q. He went around the car 7 
A. Yes and grabbed the door handle. 
Q. And you got out. Then what happened? 
A. He come around back of the car and said "Babe, are 

you going to stay out of this?" and I said "Yes." and they 
started :fighting. 

Q. Floyd Smith and Larry Lam started :fighting at the rear 
of the automobile 7 

A. Yes. 
Q. In the road or off the road 7 
A. Part on and partly off the road. 
Q. It was right dark, wasn't it7 
A. Yes. 

Q. No headlights back there7 
page ·77 r A. No. 

Q. You did not go back there7 
A. No. 
Q. Where did you stay7 
A. I leaned against the car. 
· Q. And just watched them :fighH 
A. Yes. 
Q. You could not see too much could you? 
A. No sir, but I could see. · 
Q. It was pretty dark 7 
A. It was dark. 
Q. No lights where they were :fight:lng? 
A. Except the headlights of the car. They was behind them. 
Q. After the :fighting stopped, what occurred 7 . 
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A. Lam got up and went to his car. 
Q. Which side? 
A. The driver's side. 
Q.. Where were you? 
A. Still leaning against the car. 
Q. What happened then? 
A. He come back out with a gun. 
Q. What kind of gun? 
A. I don't know. 
Q. How much could you see? 
A. I could see the barrel sticking out of his hand. 

Q. A gun like this? (Showing Exhibit) 
page 78 ~- A. I think so ; our headlights was on him. 

Q. "Where had you gotten the blackjack? 
A. We didn't have none. 
Q. How big a boy is Floyd Smith~ 
A. He ain't too big. 
Q. He is small? 
A. Yes. 
Q. Larry Lam was right big, wasn't he? 
A. He looked to be pretty big. 
Q. You say you were leaning against-the car? 
A. Yer. 
A. Yes sir. 
Q. Which side? 
A. The right hand side. 
Q. The passenger side? 
A. Yes, opposite from the driver. 
Q. Where was.Joyce? 
A. In the back, behind it. 
Q. Behind what? 
A. ·The Corvette. 
Q. Behind your car? 
A. F.loyd's car. 
Q. She had gotten out? 
A. Yes. 
Q. And was standing behind the car? 
A. Yes. ' 

Q. ·what was she doing? 
page 79 ~ · A. Watching. 

Q. ·where was Barbara? 
A. Setting in the car with her feet on the ground. 
Q. She never got out? . . · 
A. I don't remember if she did or not. 
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Q. Which side was she sitting on 1 
A. The right side. 
Q. Where was Floyd 1 
A. I believe-I don't remeniber if-I don't know. 
Q. Then what happened 1 
A. That is when the boy come back with the gun and said 

"I will kill you sons of bitches." 
Q. Then whatf 
'.A. That is when Barbara shot him. 
Q. You were standing next to her 1 
A. Not next to her. 
Q. That is the side you were leaning against? 
A. Yes. 
Q. She picked up the gun and shot four times 1 
A. Yes . 
. Q. Did you see the bullets hit him 1 · 
A. I seen him fall. 
Q. 'What did you all do then 1 
A. We-when everybody got. straighted up-we was all 

shook up-we left. 
Q. Who was driving? 

page 80 r A. Floyd. 
Q. Who was seated next to Floyd 1 

A. I don't remember. · 
Q. Where were you 1 
A. On the outside. 
Q. Where did you go then 1 
A. V\T e took the Keezletown road and other back roads 

and went home. 
Q. Back to Barbara Shiffiett's home 1 
A. Yes. 
Q. You did not report this to anyone 1 
A. No. 
Q. About what time did this occur 1 
A. About 1 :30 I reckon. 
Q. And you got home at what time 1 
A. 2 o'clock. 
Q. \Vhat did you do aftE'.r you got home? 
A. Nothing. 
Q. Did you go to· bed? 
A. No sir, me and Barbara talked about it 
Q. You did .not go to bed at all? 
A. I fell asleep. 
Q. Did the others go to bed? 
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A. I don't know. 
Q. Had they gone to bed before you fell asleep 1 

A. I don't think so. 
page 81 r Q. Did you go to bed and go to sleep 7 

A. Vv e just went back there to talk about it, 
me and Barbara. · 

Q. You >vent back where 1 
A. In the bedroom. 
Q. How long did you stay back there~ 
A. Until the next morning-deciding who was going to 

take the blame; 
Q. You were 17 at that time7 
A. Yes sir. 
Q. And you all were still there "\\;hen the officers arrived at . 

7 :30~ 
A. Yes. 
Q. I believe you did have blood on your pants and shirt 1 
A. Yes. 
Q. How did that get there:1 
A. From my hands. 
Q. How did yon get your hands skinned~ 
A. When I hit the fence. 
Q. \Vhen did you hit the fence~ 
A. About 6 o'clock, when I got mad at my sister. 
Q. Before or after you went to the truck stop~ 
A. Before. 
Q. vVho had gone with you in the Post Office in Elkton~ 
A. \Ve was just riding and that is where I got out. 
Q. \7\That did you get out for 1 · 

A. Cause I got mad. 
page 82 r · Q. \Vhy did you get back in? . 

A. Cause I got over it. 
Q. You were just riding around and you got mad 7 
A. My sister made me mad and to keep from saying any-

thing to her I got out.and hit the fence and
Q. So you got backin and went for heed 
A. Yes sir. 
Q. What time did you get out at the Post Office 7 
A. I believe 6 :30. 
Q. Who was with you when you got out~ 
A. Floyd, Joyce and Barbara. 
Q. You were all ridirig around 7 
A. We had just gotten in. 
Q. How long ago 7 
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A. About a half hour or an hour. 
Q. ·where had you been riding, up to that time 7 
A. I don't remember. · 
Q. \\There did you stop for you to get out 7 
A. \Ve come to a stop sign_and I just got out. 
Q. \\That did you do7 
A. I started walking down street and my sister grabbed my 

arm and said she was sorry and I hit the Post Office sign and 
walked down further and hit the fence. 

Q. \\That type Post Office sign was it 7 
A. Just a sign that said Post Office. 

Q. \Vhat was it made out 0£7 
page 83 f A. Metal. 

Q. You hit it once7 
A. Yes sir. 
Q. Then where did you walk to 7 
A. Do'.vn the street and hit the fence. 
Q. \Vliat fence? . 
A. A white fence there, a yard fence. 
Q. vVhat did you do there? 
A. Just hit the· fence. · 
Q. How many times did you hit the fence7 
A. Once. 
Q. Did you use your left hand one time and your right 

hand the other time 7 
A. Yes sir. 
Q. And scraped all the knuckles on both hands from hit-

ting the Post Office sign and fence one time 7 
A. I hit the post office sign and the fence. 
Q. That scraped the knuckles on both hands 7 
A. Yes. · 
Q. Caused both of them to bleed 7 
A. Yes. 
q: And that's how you got blood on the tail of your shirt 

and on your pants 7 
A. Yes sir. 
Q. Aftei· the officers arrived, you did come to the jail with 

them, didn't you 7 
page 84 f A. Yes sir. 

Q. At that time, while you were over there, 
.you told Trooper \V eatherholtz you were the one who shot 
the Lam. boy 7 

A. Yes sir. 
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Q. At that time you felt you would be treated as a juven-
ile? 

A. No sir. 
Q. It entered your mind, didn't it? 
A. No. 
Q. You were just in 
A. Yes. 
Q. You thought there was a good possibility of it, didn't 

you1 · 
· A. I didn't know. 

Q. Yon didn't know whether you would be treated as a 
juvenile or an adulU 

A. No. 
Q. At .the jail you told \Veatherholtz that you had killed. 

the Lam boy and would give a statement as to ~ow you did 
it, isn't that right1 

A. Yes sir. I didn't say I would give a statement, he asked 
me to. 

Q. Didn't you then write this in your own handwriting? 
A. Yes, but he helped me word it. 
Q. Helped you spell too? 
A. He helped me to spell too. 
Q. This is ,:Vhat you wrot.e at that time? 

A. Yes sir. 
page 85 ~ Q. You went into detail as to how it occurred 1 

A. Yes sir. 
Q: I think we brought out then that you later, on April 

29 I believe, repudiated this, saying you had not done the 
shooting, is that correct? 

A. Yes. 
Q. That was after the County Court decided to treat you 

as an adult1 
A. She lost the kids. 
Q. This was after the Court decided to treat you as an 

adult? 
A. I don't remember. 
Q. Didn't the County Court, on March 25 of last year, 

decide to treat you as an adult~ · 
A. Yes sir. · 
Q. This statement then repudiating your prior statement, 

was made after that time, after the Court decided to treat 
you as an adulU 

A. Yes sir. 
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Q. And. at that time you said Barbara Shifflett had done 
it 7 

A. Yes sir. 
Q. And I believe Barbara, along with you, was charged 

with this offense 7 
A. Yes sir. 
Q. Arid she was tried in this Court~ 
A.·Yes. 

Q. At that time, didn't you, under oath, de
page 86 r cline to testify on the ground it might incriminate 

. you7 

Mr. Litten: We certainly object to· this question. The privi-· 
lege of declining to testify against oneself is a constitutional 
privilege and to assert it carries no inference of guilt. To al
low into evidence the fact that the privilege was as.serted has 
the effect of weakening the privilege and doing indirectly what 
may not be done directly. If this testimony is allowed cer
tainly it will prejudice this man. The previous triatwas none 
of his business. He has not asserted his privilege at this trial 
and has voluntarily testified. · 

Mr. Sipe: vVe think the question is proper. 
Court: Your objection is overruled. 
Mr. Litten: We except. 

A. Yes. 

RE-DIRECT 

By Mr. Litten: 
Q. How far did you go in school 1 
A. A couple of weeks in the eighth grade. 
Q. Do you know '.Vhat Mr. Sipe is talking about whe11 he 

says juvenile and adult 7 
A. I do know now but a little while back I didn't. I reckon 

I did know it bur- . 
Q. You said that you repudiated your confession after 

Barbara Shifflett's husband got the children 7 
page 86-A r A. Yes sir. 

Q. What did you mean by that? 
A. Then she wanted to admit she done it after she didn't 

have the kids. . 
Q. vVhat did the kids have to do with it in the first place 7· 
A. I don't know. 
Q. Is that vvhy you took the blame in the first place 7 
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A. Yes. 
Q. And later she lost the custody of these children? 
A. Yes. · 
Q: Iri regard to your knuckles and the blood on your shirt 

-you did not have any scratches or lacerations on any. other 
part of your body 1 

A. No sir. · 
Q. You say you had an argument -with your 

page 87 r sister 1 
. A. That's right. 

Q. That is Joyce Monger? 
A. Yes sir. 
·Q. What was the argument about? 

Mr. Sipe : I think he is. going back to direct. 
Court: Sustained. 

· Q. As I understand your testimony, at the time that Lam 
was shot you were standing at the rear of the car 1 

A. Yes. 
Q. And Barbara was in the front door 1 
A. I don't know if she was sitting down or standing up. 
Q. She was towards the front of the car 1 
A. Yes sir. 
Q. You said in that statement you signed· this was your 

gun. r:I1hat was untrue wasn't it? 
A. Yes sir.-

'Witness: Floyd Smith 

DIRECT JDXAMINATION 

By Mr. Lucas: 
Q. Give your name to the Court and jury. 
A. Floyd David Smith. 
Q. -Where do you live? 
A. About three miles out of Elkton. 
Q. ·were you in company with the accused, Mr. Arlo Dean, 

on the evening of this affair out of which this case arose? 
A. Yes. 

Q. v\Then did you :first see the deceased on this 
page 88 r evening? -

A. Between 5 :30 and 6. 
Q. ·where· did you see him 1 
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A. At Barbara Shiffietts. 
Q. I mean the deceased, Mr. Lam? 
A. About around 1 o'clock, somewheres along there. 
Q. "'Where· was it you first saw him? 
A. McGaheysville. 
Q~ \Vas he in the car? 
A. Yes sir. 
Q. :which way was he traveling? 
A. Coming toward Harrisonburg. 
Q. In McGaheysville? 
A. Yes. 
Q. What place in McGaheysville? 
A. Right there around the Post Office-right above there 

-we was riding along the road and a car come in behind us 
and pulled beside us and rode beside us several hundred 
yards and then mashed down on the gas and went by. He 
went up the road and got to the other side of McGaheys
ville at a little store there and in front of. a house he pulled 
,over. 

Q. West or east of McGaheysville? 
A. That would be the other side. 
Q. In terms of Harrisonburg· and Elkton? 
A. Towards E~lkton. At Montevideo High School. 
Q. This store was on the side toward Elkton from the 

High School? 
page 89 r A. Yes sir, a service station where they sell 

groceries. · 
Q. What happened there with reference to the deceased 

and you? . 
A. He pulled off and· we went by and he pulled behind 

11s again .where you start o:ver that hill. He- got on the solid 
line and went around us on the solid line and down through 
this hollow and pulled back on his side. He went on until 
you get where the four lanes start and pulled over again. 

Q. What did he do? Did he indicate whether he wanted 
you to stop? 

A. He got out of the car. 
Q. How far was that from the place where his body was 

found? 
A. That was the same place. 
Q. He got out and then what? 
A. We pulled up and stopped. He come fo the car and 

said do you want to race and I said no, my car ain't no com-
parison to. your car. · 
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Q. He had what? 
A. A 1966 Chevelle. 
Q. Yours is whaU 
A; 1962 corvette. 
Q. Then what happened? 
A. He said "You are like all them other sons of bitches 

from Elkton." He walked from that side of the car around to 
the drivers side and then he got to talking some right vulgar 
language. 

Q. \,Vhat did he say? 
page 90 ( A. "You chicken shit, mother fucking sons of 

bitches." And he reached for the car door and 
I started out. 

Q. VVas he directing those remarks to you? 
A. Yes. 
Q. Then ·what happened? 
A. I started to get out and ,Joyce would not let me out. 

She was driving and Barbara was next to me. 
Q. Did you know the deceased 1 
A. No sir. 
Q. Had you ever had any trouble with him 1 
A. No; . 
Q. No arguments 1 
A. No. . 
Q. Do you know whether you had ever seen him 1 
A. If I saw him I didn't know who he was. 
Q. You don't recall 1 · 
A. No. 
Q. And for no reason whatever he used that language1 
A. He did. . 
Q. Joyce tried- to hold you back? 
A. Yes. 
Q. ·what did he say next 1 
A. I started getting out a:nd he said "Are you going to let 

a little girl hold you 1" I could not get out that side so I went 
out the other side. 

Q. Then what 1 
page 91 ( A. He met me at the back of my car and 

that's where .the fight started. 
Q. Did you, at any time during the fight, use anything 

other than vour fists 1 
A. No .• 
Q. You are sure of thaU 
A. Yes sir. 
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Q. ·where were you fighting? Over· smooth terrain or 
rocks? 

A. In the ditch, on rocks and the railroad track. 
Q. Did you fight over the railroad track~ 
A. All around through there is bushes. 
Q. Did you get any blood drawn from yourself m the 

-fight? 
A. I got a big skinned place on my chin and· on the side 

·of my face. 
Q. Y oli are real snre you did not use any instruments 

-other than what nature gave you? 
A. No sir. 
Q: Did he? 
A. I couldn't tell. He hit me the first lick there and 

knocked me down. 
Q. He hit you the first lick? 
A. Yes sir. 
Q. And knocked you down? 
A. Yes .. 
Q. Then what happened? 
A. Vile scuffled around and I got up and we . was up and 

down. 
vage 92 ( Q. \Vould it have been possible he could have 
· hit his head on the railroad track? 

A. Yes. 
Q. 'Would it have been possible for his head to hit sharp. 

:rocks on the railroad? 
A. Yes. 
Q. You already said it would have been possible for him 

to hit the railroad? 
A. Yes. 
Q. How long did this fight continue between you and him? 
A. Four or five minutes, I couldn't say for sure. 
Q .. Did you have guns while you were fighting there? 

· A. No sir. · 
Q. \Vhat terminated the fight? 
A. I had hini. down and hf) said he had enough so we got 

i:tp. My nose was bleeding so I started wiping the blood. I 
was over there in the bushes. 

Q. Could you tell whether or not-while you were :fight
ing could you smell any alochol on his breath? 

A. No sir, because I drank a couple myself. 
Q. Then what happened when he said he had enough? 
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A. He went back to the car. I thought the fight was over 
· and that's when the other taken place. 

Q. How much of the other did yon see~ I presume .that 
you mean the shooting~ 

A. I heard the shots. 
page 93 t Q. YOU did not see who did the shooting~ 

A. No sir. · 
Q. Did yoiJ see anybody else there at the scene that got 

jnto battle with him~ 
A. No. 
Q. Did Arlo Dean play any part in that battle~ 
A. No. 
Q. Did yo,u hear him say anything to Arlo ~ 
A. No sir. 
Q. Did you personally hold anything against-no, yo1:i' 

testified you did not know him~ 
A. No sir. 
Q. Do you know how Ar lo got his knuckles skinned~ 
A. Yes sir. The evening that we got together between 5 :30' 

and 6 :00, we come out to Jmkton and when we got across 
from the Elkton Post Offi.ce him and Joyce had an argu
ment and he got mad and got out. He walked across the 
road to a sign in. front of the Post Office, hit the sign, went 
on up and hit a fence. 

Q. Who do you mean by his sister~ 
A. Joyce. 
Q. Do you know what they fell out a~out ~ 
A. Joyce said something about his mother and he just got 

mad. 
· Q. About his mother~ 
A. Yes. 
Q. Do you know what she said 1 

A. I don't remember. 
page 94 ( Q. I beli~ve you said you could not tell wheth-

er the deceased was drinking or not~ 
A. No sir. · 

CROSS EXAMINATION 

By Mr. Julius: 
Q. You indicated you had never seen the deceased Larry 

Lam~ 
A. If I had seen hirn, I didn't kn.ow him. 
Q. You don't deny having seen him~ 
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A. No, I don't know. 
Q. Do you know whether you ever talked. to him before? 
A. No sir~ 
Q. Are you sure of that? 
A. No sir. 
Q. You are·not sure? 
A. I don't know if I did or didn't. 
Q. Where were you all going at one in the morning~ 
A. Coming to Harrisonburg. 
Q, ·where had you been earlier? 
A. Vv e left Elkton and went to Waynesboro; Staunton; 

M & M Restaurant; back through \Vaynesboro, Charlottes
ville and Zions ·cross Roads and stopped there and come 
back through Ruckersville. · 

Q. Were you drinking beer over this period of time? 
A. No. . 
Q. \Vere you drinking whiskey? 
A. No. . 

Q. You said you had a ·few yourself, a few 
page 95 r what? 

A. A couple of beers. I drank one earlier on 
that day and stopped at the truck stop and got a six pack and 
drank two of them. The other four was left in the car. 

Q. Did Arlo drink any? 
A. No .. 
Q. Are you positive? 
A. Yes. 
Q. That's certain? 
A. Yes. 
Q, Did you see Arlo drinking anything? 
A. "No. 
Q. You got together at what time? 
A. 5 :30 or 6 :00. 

· Q. \Vas he in your sight from then until 1 o'clock in the 
morning? . 

A. ·when I first went to Barbara's, I was not with him the 
whole time there. 

Q. At her honse? 
A. Yes. 
Q. You were there for a couple of minutes? 
A. 10-15-20 minutes. 
Q. Did you have anything to drink there? 
A. There was some beer in the car-I drank one and there 

was a couple left in the car. 
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Q. The1~e was not any other beer there 1 
A. No. 

page 96 ~ Q. You did not see Ar lo drink any beer there 1 
A. No sir. 

Q. As you were coming through McGaheysville you indi
·cated Lam \Vas passing back and forth. The last time when 
Lam stopped at the store and you went by, how fast were 
you going~ . 

A. Driving about the speed limit-55. 
Q. He was completely stopped and out of the. car 1 
A. He was not out of the car. 
Q. You are sure about that1 

. A. Sure. 
Q. How far did you fravel before he caught up with you 

again 1 . 
A. Just about to the school house, that's where he passed 

·on that solid line. 
Q. He passed and went around 1 

_A. Right. 
· Q. How much distance would you say that would be 1 

A. I don't know, 300 or 400 yards, maybe further. 
Q. Did he get out of your sight again or did you see him 

pull over and park~ · 
A. He had been in sight the whole time. 
Q. As you cross that hill, you go into a dip, don't you 1 
A. Yes but he was in sight when he went down the dip 

:and we come in behind him and he was pulling over. 
Q. Who was driving your car at the time 1 

·A. Joyce. · 
page 97 t Q. YOU all finally_ stopped, did you not 1 

A. Yes. 
Q. \\There did you stop with reference to Lam's car 1 
A. My front bumper was probably about his back bumper, 

TOughly. 
Q. You were not directly behind him 1 
A. Not directly. . . 
Q. You were still on the hard surface 1 · 
A. Yes. 
Q. Not completely beside him 1 
·A. No. 
Q. Your car only had one headlight 1 
A. Yes. 
Q. One was smashed out 1 
A. No, I got a short or something. 
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Q. Larry Lam's lights were off 1 
A. Yes; he might have had the parking lights on. 
Q. As he got there you say he came to the right side first · 

and then the left 1 
A. He ·was standing out of his car and he walked to the 

right side .of my car first. 
Q. Then he came to the left side 1 
A. Yes. 
Q. That's when you got out and you and he started to· 

fight 1 
A. Yes. 
Q. How tall are you. 1 

A. Abo'ut 5'5". 
·page 98 r Q. How much do you weigh 1 

A. About 140. . 
Q. When you got out of the car did. you get out with any 

object in your hands 1 · · 
A. No. 
Q. You went around back of the car· and started scuffling? 
A. I got out on: the ·right side and w:e met at the 

back bumper of my car. . 
Q. You got out of the car for the purpose of fighting1 
A. Yes, because he called me them names. 
Q. If you got out for the purpose of fighting, how come 

you let him get the first lick 1 
A. He caught me unexpected. 
Q. How did he catch you unexpected 1 . 
A. The lights blinded me there. 
Q. \iVhat lights 1 
A. My car lights. · 
Q. I thought you were back of your car 1 
A. Y.l e was, but ,he could see better than I could. 
Q. Just from the tail lights 1 
A. Yes. 
Q. How big was he 1 
A. I don't know because I didn't know him. 
Q. You scuffled all around the area? 
A. Yes.· 
Q. Do. you know. l].q''' far the railroad tracks were from 

. the cad •' 
page 99 r A. No. . 

Q. Have you been b~ck there to measure~ 
A. I been back there. · · · 
Q. Are they 30 yards, 30 feet or 3 feet. 
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Floyd David Smith 

Q. It was bushy, briars and rocks 7 
A. Yes. · · 
Q. You all fought for several minutes, really went at it-

you were rolling on the ground on several occasions~ 
A. Quite a few times. 
Q. \l\T as the blood from your nose and chin flying around~ 
A. There was blood all over my clothes. 
Q. I believe your shirt was torn~ 
A. Yes. 
Q. Your trousers had blood .all over them 7 
A. Yes. 
Q·. \Vere your trousers torn too 7 
A. I don't remember. 
Q. \l\That did you have on that night~ 
A. I believe blue britches. 
Q. \Vhat kind of shirt.7 
A. Really I don't know. 

· Q. Have you even seen this shirt before 7 
. A. Yes sir, I wear one all the time in the win-

page 100 ~ ter. . · 
· . · ·Q. Is that your shirt 7 

A. Yes. 
Q. ri~he one yon had one 7 
A. I had on one like that. 
Q. vVould you point out the blood spots on the shirt 7 Do 

you see any blood 7 
A. Yes. 
Q. W1rnre7· 
A. Its blood all over it there. 
Q. Is that what you call blood all over iU 
A. I would think so. 
Q. Any tears~ 
A. No. 
Q. Any rips~ 
A. No. 

Mr. Julias: I would like to offer this as Commonwealth's 
]!}xhibit 19. 

Q. Are these your trousers 7 
A. I reckon. 
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Q. The same trousers you had on that night~ 
A. It looks like it. 
Q. Do you see any tears~ 
A. I don't see anv tears. 
Q. Do you see an)7 blood~ 
A. I don't see any blood. . 

Q. You said there was blood over your shirt 
page 101 r and trousers. Do you see any blood on those.~ 

A. No. 

Mr. Julias: I offer these as Commonwealth's Exhibjt 20. 

Q. You say that you are 5'5" and weigh 140pounds1 
A. Yes sir. 
Q. You say you got on top of this boy and he said he had 

enough and you got up 1 · 
A. After a while. 
Q. Did you stay in the rear of your car at this time 1 
A. When I got up I was a wa~7S over in the bush. 
Q. How far from the car~ 
A. About half way between the tracks and my car; I 

would sav 10 or 15 feet. · 
Q. Did., you see Lam go over. to his car? 

. A. He got up and I presumed he went to the car. 
Q. You testified the rt ext thing you heard som~ shots 1 
A. Yes. · 
Q. And you don't know who shot 1 
A. No. 

· Q. You don't know if Ar lo had any part in it or not? 
A. No sir, I don't know. 
Q. Did you go to see what happened? 
A. Yes, the girls started screaming and carrying on and we 

got them in the car and everybody was scared and we left. 
Q. \Vhere did you go 1 

page 102 r A. \Ve went up to the cross roads at Cross 
Keys and went through Keezletmvn~ 

Q. And went home 1 
A. Yes. 
Q. I believe you came into the Rockingham County jail 

vvith Arlo1 
.A. Yes. 
Q. Do you recall making a statement at the County jail? 
A. Yes. 
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Q. I believe you made it of your own ac<iord. You did 
make a statement at the Rockingham County jail~ 

A. Yes sir. 
·Q. You made it in wr:i:ting1 
A. Yes. 
Q. You signed it~ 
A. Yes. 
Q. In that statement you said that Arlo Dean fired the 

shots at Larry Lam, did you not1 
A. He owned up to doing it so I presumed he done it; he 

owned up to doing it. · 
Q. You made the statement because he owned up to it 1 
A. Naturallv I knowed I hadn't done. it. 
Q. Why did. you testify today you did not know anything 

about it1 
A. He said he done it: vVas I supposed to say he hadn't.· 
Q. You all talked about this thing all night, didn't you~ 

A. No sir, it was not mentioned. 
page 103 r Q. It was not men_tioned. again after the 

shots were fired~ 
A. No sir . 

. Q. I show you this statement that has some red pencil 
marks on it. Is that your signature 1 

A. Yes sir, that's my signature. 
Q. I ·will i'ead this to the jury and ask you if you made this 

statement. 

"\Ve were going through McGaheysville, Joyce was driv
ing; I was sitting next to her, Barbara: Shifflett was next to 
me and Arlo was next to the right door. \~Then he turned 
around and passed us in McGaheysville he went on ahead. 
He got to a house just past the bridge and pulled off. vVe 
went by and he followed, ·passed us on a solid line at the 
school and went on up the road and pulled over. He got 
out and looked like he wanted us to stop so we pulled up 
beside him. He come to the right side and wanted to race 
and I said when I put a bigger motor in I would. He come 
to the left side and I. started to .get ont and Joyce would not 
let me out.· I got out the other side and we started fighting 
behind his car. He knocked me down and I choked him and 
in a while he said he had .enough and he got up and ran to 
his car and come out with a gun.' I was behind the car and 
heard the shots fired and then we left. Arlo fired the shots. 
Vv e went through Keezletown, across the mountain up 340 
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and got home at 2 A.M. I have had my statement read to me 
and it is true." Did you sign that? 

. page 104 ( A. Yes. 
· Q. I believe you go with' Joyce Monger, do 
vou not? 
•· A. Yes sir. 

Q. She is Arlo's sister~ 
A. Yes. 
Q. Are you married? 
A. Yes sir. 
Q. Is she married? 
A. Yes sir. 
Q. You are not married to each other? 
A. No sir. 

RE-DIRECT 

By Mr. Lucas: 
Q. This beer, you said you had three beers-in what · 

County was that beer purchased? 
A. Rockingham County. 
Q. The rural part of Rockingham County? 
A. Yes. 
Q. "Wbat test beer is that~ 
A. Lo>v test, the lowest you can get when you are 18. 
Q. Not as high test as what you get in Harrisonburg? 
A. No sir. 
Q. Diel yQu hear any conversation between Barbara Shiff

lett and the accused with reference to who shot this man? 

Mr. Sipe: Objection. That would be hearsay. 

Q. Did you at any time hear Arlo say he would take the 
blame for this· killing for Barbara? 

page 105 ( A. No sir. , 
Q. Do you know whose gun this is I have in 

my hand? 
A. It is Barbara Shiffiett's gun. 
Q. Do you know that of your own knowledge? 
A. It looks like it. 



114 Supreme Court of Appeals of Virginia 

Joyce 1J!J anger 

.WITNESS: Joyce Monger 

DIRECT EXAMINATION 

By Mr. Lucas: 
Q. Will you give us your name¥ 
A. Joyce Monger. 
Q. I beli~ve you are the sister of the accused, Arlo Dean 1 
A. Yes sir. 
Q. How old are you~ 

.A. 21. 
Q. Were you in company with Mr. Smith and your brother 

and Barbara Shifflett on the night this tragedy occurred 1 
A. Yes sir. 
Q. \Vere you acquainted with the deceased before this 

night~ 
A. No sir. 
Q. Do you even recall seeing him 1 
A. No sir. 
Q. \Vhen did you first see him on this night in question 1 
A. Right above McGaheysville, in front of a service sta-

tion. 
Q. Y.,T as he in or out of the car~ 
A. He pulled up beside us in his car. 
Q. Did you notice anyone else with him 1 

A. He was by himself. 
page 106 r Q. About what time was that~ . 

A. Around one o'clock or maybe a little after. 
Q. What did he do, if anything, unusual or otherwise when 

you saw him at McGaheysville 1 
A. He just pulled up like he was going around but he rode 

beside us and looked over at us. 
Q. Was or was not his attitude of a taunting nature, indi

cating he was trying to have. trouble·~ 

Mr. Sipe: Objection. 

Q. What did he do 1 How far did he drive double with 
vou~ 
• A. Just a little ways, not too far. 

Q. \Vhat did he do then, pull in front¥ 
A. He went around us. 
Q. \Vhen did you see him again¥ 
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A. He pulled over. on the right side in front of a house 
below Montevideo High School. 

Q. On the side toward Elkton or Harrisonburg? 
A. Toward Harrisonburg. 
Q. J;Jast of Montevideo High School. or west of Monte-

video High School"? 
A. I don't know if it was east or west. 
Q. Toward Elkton or toward Harrisonburg? 
A. Harrisonburg. 
Q. On the Harrisonburg side of the High School? 
A. It was before you got to the High School. 

Q. Corning from Elkton? 
page 107 r A. Yes sir. 

· Q. Then what happened? 
A. We just went on up the road and was going up the hill 

almost to the High School and he came around again and 
went on-he was speeding. 

Q. He had to be going faster than you to get by you. 
A. Not too fast, I was not driving fast. 
Q. Then what? 
A. He went around us. 
· Q. \Vhen did you see him again? / _ 
A. Where the dual lane highway had .just begun then, we 

had just started on it, he pulled over to the side of the road. 
Q. ·what did he do? 
A. He was getting out of his car. 
Q. Then what happened? 
A. He was getting out of his car so I pulled up and just 

stopped. · ' 
Q. Then what? 
A. He comes back to the car and said something about a 

race and Floyd told him his car_ wasn't nothing to run with · 
his and he acted real nice at first and after Floyd would not 
race he started to get mad and saying vulgar words. 

Q. -We have heard the vulgar words, I will not ask you 
them. \Vhat happened when he was using these vulgar words? 

A. He asked him why not again. 
Q. This is a conversation' between Floyd Smith and the 

deceased? 
page 108 r A. Yes sir. 

Q. He was saying why not? 
A. Yes, and Floyd told him his -car was not anything to 

compare with his. 
Q. Then what happened? 
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A. He said a few more words which I· don't remember and 
he come around the front of our car on over to my side and. 
said he dared him to fight and asked why he wouldn't fight 
and said some vulgar· words there and I did not want Floyd 
to get out and fight and he said "You are like all those yellow 
SOBs from Elkton." I still would not let Floyd get out and I 
told the boy to go on, we didn't want any trouble and then 
Floyd was getting out the other side. 

Q. vVhat happened when Floyd got ouU 
A. '!'hey started to fight. 
Q. During the fight did you notice whether they did or 

did not get on the edge of the railroad. 
A, They was over in there somewhere. I could not see 

that good. It started behind the car but it ended up off the 
highway. 

Q. Have you looked at that area there since~ 
A. Yes sir. 
Q .. What is the codition of the surface of the earth around 

the railroad, are there any rocks~ 
A. Yes, it is rocks and stubble; it's not very smooth at all. 

Q. Do you know how long they fought~ 
page 109 ( A. It might have been a few minutes, I don't 

remember exactlv. 
Q. Do you know why it st~pped ~ 
A. Yes, the Lam boy said he had enough so he got up and 

that was the end of the fight. 
Q. Then what happened~ 
A. ]fe went to his car, set down like he was getting in, he 

did not get in all the way, I know he had one leg out and he 
·was fooling with something. I thought he was .fixing to leave. 
vVhile he was fooling around the next thing he was out of the 
car again and he come out with a gun ·and said "I will kill 
you SOBs." It scared me and I heard shots and I screamed, 
I did not know whether he shot my brother or Barbara or 
what. The next thing I heard more gun fire and Barbara. had 
shot him. 

Q. Did you see Barbara shoot him~ 
A. I saw the gun in her hand. 
Q. Did you hear, at any time, a conversation between 

Barbara and the accused as to who was going to take the 
blame for killing him, after this happened~ . 

Q. Did you hear this conversation on the mornmg after 
the shooting~ 

A. Yes sir. 
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Q. \\There did you heai.iU 
fl_. At the police station. . 

Q. You heard it at the police station? 
page 110 J A. Yes. 

Q. vVhen was that? 
A. When the officers brought Floyd and Arlo to the police 

station.. . . · · 
Q. In what room was it that you heard Barbara and the 

accused discuss this~ 
A. The office I guess. 
Q. \iVhat did you hear them say~ 
A. Arlo said that he wanted to take it because of Bar

b.ara's children. He said it would be hard on them to find out 
their mother done something like that and so it was decided 
then that he would take it. 

Q. \iV as that or ·was it not after Arlo h&d been in the other 
room~ 

A. Yes, he had done been over there. 
Q. I will ask you whether you know who owns this gun? 
A. That I couldn't truthfully say because I don't remem-

ber what the guri looked like. 
Q. Did Barbara Shifflett have a gun that night~ 
A. Yes she did. 
Q. I believe you said you saw her fire or shoot it~ 
A. There was a couple of shots fired and she had the gun 

so she had to shoot him. 
Q. You don't know whether this is or is not the gun? 
A. It looks like the one she had. · 
Q. Did you notice anything about Lam's appearance when 

he came on the side of the car where vou were sit-
ting? · · · 

page 111 ( . A. Do you mean the way he walked? 
Q. Did you notice anything at all~ 

A. He came around there and acted biggity. 
Q. Do you remember the condition of his hair? 
A. It was hanging down in his face. 
Q. "'\iV as that before or after the fight? 
A. Befor~ the fight. 
Q. Could you tell whether he appeared to be jntoxicated? 
A. He acted like a person who had a few beers. 
Q. Did you actually see the shooting of the deceased by 

Barbara Shifflett? 
· A. Yes I saw her shoot him. 
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CROSS EXAMINATION 

J3y Mr. Julius: 
Q. Mrs. Monger is it 7 
A. Yes. 
Q. You stated I believe when Lam first came to the car he 

was real nfoe 7 
A. He was. 
Q. Just about two minutes, in response to Mr. Lucas' 

question, you said he was biggity. 
A. I said when he came on my side ; he was real nice when 

he was on the other side. · 
Q. Were you driving7 
A. Yes. 
Q. What speed were you driving· when you passed the 

store? 
A. I don't believe I was even driving the speed lim-

. it. 
page 112 r Q. Lam did not have any trouble catching up7 

A. No he did not have any trouble. 
Q. He went to the beginning of the dual highway and 

stopped~ · 
A. Yes. 
Q. \f\T as he out of his car? 
A. Almost out. 
Q. ·were his lights on or off7 
A. I don't remember. 
Q. Where did you stop your car 7 · 
A. Almost in back of his, not off the hard. surface. 
Q. On the hard surface 7. 
A. Yes. 
Q. You say there were some derogatory remarks passed 

and Smith got out of the car and the fight took place 7 
A. Yes. 
Q. Did you get out of the car at that time? 
A. I set in the car maybe a second and then I got out. 
Q. ro watch the fight7 
A. I was standing behind the car and watching. over there. 
Q. Was Barbara standing out there too 7 . 
A. She was sitting in the car as I remember. 
Q. '\Vhere was Arlo 7 · 
A. Standing beside the fender. 
Q. Qive us some idea as to what area Smith and the de

ceased fought over. 
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A. From what I could see it was an area 
})age 113 r about as far mayb~ as to the back of the girl 

over there. 
Q. No further than that? 
A. To the door behind her. 
Q. Did you have any trouble seeing them? 
A. You could see figures. 
Q. Could you make out who was who? 
A. That was easy because Floyd is small. 
Q. The boy he was fighting was rather large? 
A. Right large. . 
Q. Could you fell who was getting the best of who? 
A. They was up and down, I couldn't see. 
Q. Scuffling in the bushes and rolling around? 
A. Like I said, .up and down. 
Q. You have indicated that this Lam boy looked like a 

man who had a couple of beers. You all had a few your
.selves, didn't you? 

A. No sir, I don't drink. 
Q. Had Smith had any? 
A. He had a few earlier I think. 
A. Had Arlo had anv? 
A. Not as I know of 
Q. Had Barbara had any? 
A. No sir. 
Q. Who drank the six pack you purchased at the truck 

:stop? 
A. I didn't even know there was any beer purchased. 

Q. You don't remember? 
page 114 r A. I don't remember whether it was or not. 

Q. Did you ever get back in the car while they 
were fighting? 

A. No, I stood back.of the car on the driver's side. 
Q. And you heard Lam say he had enough? 
A .. Right. 
Q. And he went to his car? 
A. Yes. 
Q. ·vlhere was Smith at this time? 
A. Still standing where they quit fighting; he looked like 

he was fooling with l)is nose. 
Q. Weren't you concerned over him? Didn't you go back 

to him? , 
A. No I waited for him to come to the car. 
Q. Were you lookirig at him? 
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A. I looked there, yes. 
Q. \Vhere was Ar lo at this time~ 
A. Standing at the side of the car. 
Q. Do you know whether he had any object in his hands'! 
A. Just his hands hanging down. . 
Q. You saw Lam get out of the car and you could see he 

had a gun? 
A. Yes sir. 
Q. Did you have any trouble seeing it 1 
A. No, our car lights reflected on him. 
Q. You only had one headlight working, didn't you 1 
A. \Ve had four ·working. · 

Q. You did not have a bum headlight 1 
page 115 r A. I had them on bright. 

Q. You had no trouble. wit}l your headlight · 
going off and on 1 

A. I never noticed it. 
Q. You say you heard a shot 1 
A. Yes sir, the Lam boy fired a shot. 
Q. You are sure of that 1 
A. Positive. 
Q. \Vho did he fire it at 1 
A. I don't know. 
Q. \Vhere was Smith at this time 1 
A. Still in back of the car; I don't know whether he· 

started up or not. 
Q. Your testimony is that the altercation took place be

tween Smith and the deceased, but you are saying now that 
he shot at someone other than Smith 1 

A. I do not know who he shot at. 
Q. Where was Smith 1 
A. In back of the cars. 
Q. He was not in a position to be shot at 1 
A. !,don't know whether he could have been or not. 
Q. ·where was Bar para Shifflett at the time 1 
A. Setting in the car. · 
Q~ Did she have her feet outside or inside the car 1 
A. I don't know, I know she was sitting in the car. 
Q. Did you see her take the gun and kill Larry Lam 1 

A. I seen her get out of the car when he come 
page 116 't out and she was shooting. · 

Q. Did you hear any statement b3i her telling 
Lam to get back 1 

A. No. 
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Q. She just started shooting7 
A. Yes. 
Q. Where was Arlo 7 
A. Standing beside the car. 
Q. Was he standing next to the door~ · 
A. Not exactly at the door, at the back fender. 
Q. Did you or Smith or Arlo or anyone make any effort 

to stop Barbara? 
A. No, it happened so fast; I think my· brother did. 
Q. Did what~ 
A. Tried to stop her. 
Q. You knevv this gun was in the cad 
A. Yes. 
Q .. How long had it been in there~ 
A. Just that evening. 
Q. ·what was it put in there for~ 
A. Because the night before we had trouble with Barbara's 

busband. He fired a shot at us and she wanted to take it, so 
it -\vas up to her. · 

Q. You knew she had a gun~ 
A. Yes sir. 
Q. I believe after the shooting you all got in the car and 

left~ · 
1mge 117 r A. They put me in the car .. 

Q. You were screaming~ 
A. Yes. 
Q. And Smith drove off~ 
A. Yes. 
Q. And you all .went home~· 
A. Yes. 
Q. Did you all discuss this while you were driving home~ 
A.No~~ . 
Q. ··why not~ 
A. J was not in shape to discuss anything. 
Q. You were thinking about it~ 
A. rro tell the trnth I don't know what I was thinking . 

about. 
Q. \Vhy did yon not go to the police~ 
A. vVe was scared. 
Q. Do you remember when the police came to the house~ 
A. Yes. 
Q. \Vhose'home was it~ 
A: Barbara Shiffiett's. 
Q. All four of you were there~ 
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A. Yes sir. 
Q. I believe the police took Floyd. and Arlo back to the 

County jail? 
A. Yes sir. 
Q. And you and Barbara drove in in the car 7 

A. Yes sir. 
1mge 118 ( Q. At the County jail, .did you and Barbara 

talk to Ar lo again 7 
A. Yes sir. 
Q. Did you and Barbara talk to Floyd at the jail~ 
A. No sir. 
Q. Just to Arlo? 
A. Yes. · 
Q. At that time you discussed this incident, did you not 1· 
A. ·when he requested to talk to us. 
Q. And you talked for 5 or 10 minutes 7 
A. It was not long. . 
Q. The thing you talked about was who was going to take 

the blame7 
. A. Arlo said he was going to take it because of Barbara's 
children. 

Q. The truth of the matter is that you all went there and 
said you were not going to say anything and let the chips fall 
where they might, isn't that true~ 

A. Sir7 
Q. Is that all you discussed~ 
A. Yes. 
Q. Did his age play any factor in this~ 
A. No. 
Q. You made a statement at the jail, did you not 7 
A. Yes. 
·Q. Do you recall in that statement that you indicated you 

· did you know who did the shooting7 
page 119 ( A. I don't remember what I said.· 

Q. If I read from your statement-you said 
. you started scteaming and crying when I heard the shots and 

went hvsterical. 
A. ·Y-es I did scream when I heard the first shot. 
Q. Is that your signature 7 
A. Yes sir. 
Q. At the time that you made this statement you did not 

make any mention as to who committed the crime'7 
A. Right. 
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Q.· If you had just determined that Arlo was going to take 
the blame why didn't you put that in black and.white? 
· A. Because I did not want to lie on my brother, saying he 

did it when he didn't. 

RE-DIRECT 

By Mr. Lucas: 
Q. I would like to ask you as to whether you and your 

brother had an argument at any time prior to this occur
rence? 

A. Yes sir. 
Q. 'Vhat were you arguing about? 
A. He misunderstood something I said. He thought I said 

something about our mother and I hadn't, and he thinks the 
world of Mom. 

Q. v\That did he do? 
A. He got out of the car and I went after him and apolo

gized and said I did not mean it about her, He jerked away 
from me and hit a sign and I tried to apologize 

page 120 ( again and he hit a fence the next time. 
Q. Was there or not a car parked there at the 

time? . 
A. Yes sir, a 1959 Olds, either blue or grey. 
Q. Has an effort been made by you to determine the iden

tity of the person ~n that cad 
A. Yes sir it has. 
Q. ·what has been done to ascertain the identity of that 

woman? 
A. Barbara went and talked to the woman. 
Q. ·who is the woman? 
A. Clara Comer. 
Q. And what did Clara Comer say? 
Mr. Julias: Objection.· 
Q. Did you do everything you could to have this woman 

here in Court? 
A. Yes sir. 

RE-CROSS 

By Mr. Julius: 
Q. You say you and your brother had an argument about 

your mother because he is so fond of his mother? 
A. Yes. 
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· Q. And what did your brother do? 
A. ··when I tried to talk to hin1 he was mad and he hit a 

sign at the Post Office and I tried to talk to him again he 
jerked away and hit a fence. 

Q. \Vhich hand did he nse? . 
A. I think it was his left hand, I'm not s1ire. 

Q. Is he left or right 'handed 1 
page 121 ( A. He's right handed but he uses his left 

hand a lot too. 
Q. He only used one hand as far as you know? 
A. I don't remember. 
Q. After this did he calm down 1 

.. A. \iV e got him back in the c~r and tried to talk to him. V\T e 
stopped at the truck stop then and he finally realized .I did 
not mean anything about Mom. 

Q. And you all went on 1 
A. Yes sir. 

\Vitness : Barbara Shifflett 

·DIRECT EXAMINATION 

By Mr. Litten: · 
Q. Give us your name. 
A. Barbara Shifflett. 
Q. V\That is your age 1 
A. 26. . 
Q. Miss or Mrs.? 
A. Mrs. 
Q. · You are married 1 
A. Yes sir. 
Q. Do you live with your husband 1 
A. No sir. 
Q. I believe a divorce suit is pending1 

·A. Yes sir. 
Q. On the night of February 19, 1966, were 'you in the 

company of Arla Dean 1 
A. Yes sir. 

page 122 ( Q. You and · Arla had been gomg together 
before that 1 

A. Yes sir. 
· Q. \Vhere did you get with Arla that evening? 

A. At my house. · · 
Q. About what time 1 
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A. Around 6 o'clock I think. 
Q. At your house 1 
A. Yes sir. 
Q. Who else was in your company 1 
A. Joyce Monger and Floyd Smith. 
Q. Four of you 1 · 
A. Yes sir. 
Q. ·what did you do? 
A. Rode around. 
Q. In whose ~ar 1 
A. Floyd's. 
Q. \V1iere did you go in the course of the evening 1 
A. vVe ·were in Waynesboro, Staunton, Charlottesville and 

Zion Cross Roads and back to . Ruckersville, Elkton and 
Shenandoah.· 

Q. You rode around a good many places 1 
A. Yes sir. 
Q. Who was doing the driving? 
A. Joyce. 
Q. \Vb.ere was Floyd sitting? 
A. Next to Joyce. 

Q. \Vb.ere were you sitting? 
page 123 r A. Next to Floyd. 

Q. And Arlo next to you 1 
A. Yes. 
Q. All four of you in front 1 
A. Yes sir. 
Q. Does that car have more than one seat 1 
A. Two bucket ·seats. 
Q. No seats in the rear? 
A. No sir. 
Q. \i\That kind. of glove compartment does it have? 
A. A little hole with a handle, hand rail. 
Q. Is there a lid to the compartment 1 
A. No sir. 
Q. Did you take any weapons with you that evening? 
A. Yes sir, a pistol. 
A. What kind 1 
A. A22. 
Q. Does this appear to be the gun 1 
A. Yes sir. 
Q. Were the handles loose on the gun 1 
A. I don't remember. 
Q. Why did you take a gun with you 1 
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A. The night before Lwas out with Floyd and Joyce and 
my husband had come back into town and told me to go 
home. I didn't want to go and he pulled a pistol out and 
shot over the car. I figured he might do something like that 

. again. . · 
page 124 ~ Q. Your husband was kind of · upset over 

your separation? 
A. At that time, yes sir. 

· Q. You had how many children? 
A. Five. 
Q. \V' as this your gun~ 
A. Yes sir. 
Q. Where did you purchase this gun~ 
A. From Ted Morris across the mountain. 
Q. Do you know where he lives~ 
A. Next to Dvke. 
Q. When did you purchase the gun? 
A: In August. 
Q. Of 1965~ 
A. Yes. 
Q. Did you go over to Dyke to buy the gun? 
A. Yes sir. 
Q. \V' as the gun loaded~ 
A. Yes sir. 
Q. Where did you put it? 
A. In the little hole in the dash. 
Q. You say you all rode around to various places, Wa}ines-

boro, Charlottesville, Staunton, Zions Cross. Roads~ 
A. Yes sir. · 
Q. ·what was the purpose in all of this~ 
A. \V'hen we left Charlottesville we were going to Rich

n:iond but we got tired. at Zions Cross Roads and came 
back. · 

page 125 } Q. Did you have any established destination 
in mind, were you going to any particular place 

or were you just riding~ 
A. Just riding around. 
Q. Did you know· Larry Lani.? 
A. No sir. 
Q. \V'hen is the first time you saw him, that you are sure 

on 
A. That night. 
Q. About what time? 
A. One o'clock or so .. 
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Q. Where was it? 
A. In l\foGaheysville when he passed us. 
Q. \i\T ould you tell the jury what happened? 
A. \i\T e were on our way to Harrisonburg and right after 

we got through McGaheysville he passed us. At first I thought 
it was my husband because it was a new car. After he got 
around I knew it ·wasn't. He went on up the road and 
stopped and we went by and he passed us again and after 
we passed the school house he went around us on the hill 
and when we got to the dual lanes he stopped and was get
ting out of his car: and had his hand raised so we thonght 
he wanted us to· stop. . 

Q. \Vbo \Vas driving? 
A. Joyce. 
Q. You were seated as previously stated? 
A. Yes sir. 

Q. Joyce was driving, Floyd next, you next 
page 126 ( and Arlo on the .outside? 

A. Yes sir. 
Q. You say he stopped his car? 
A. Yes. 
Q. And got out? 
A. Yes sir. 
Q. Then what occurred? 
A. vVe stopped and Arlo rolled the window down and he 

asked Floyd to race and Floyd said his car was not running 
right and he would not race. He got all mad about that and 
started fussing with Floyd. 

Q. \i\Tithout relating the conversation, ·was there any vnl-
garity used? 

A. Yes sir. 
Q. On whose part? 
A. Lam. 
Q. At that time where was Lam? 
A. On the right hand side and then he1 went around on the 

other side and was talking to Floyd and telling him to get 
out and fight. 

Q. Wbat occurred next? 
A. It all happened so fast-Arlo opened the door and he 

got out. · 
Q. Did Floyd get out on the left or right? 
A. On the right. 

Q. \i\Thy didn't he get out on the left? 
page 127 ( A. Joyce wouldn't let him out. 
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. Q. So he got out on the right side, which 
means he went over Arlo and you 1 

A. Arlo was getting out and pulling me and he sort of 
climbed over me. 

Q. Did Ar lo get out then 1 
A. Yes sir. 
Q. Where did Arlo go 1 · 
A. He was standing at the back fended 
Q. "\¥here were you 1 
A. I sat· back down. 
Q. Was the right hand door of the car open~ 
A. Yes sir. · 
Q. "\¥ere your feet inside or outside the car 1 
A. Outside I think. · 
Q. ·Vil as Joyce still in the car 1 

· A. At that time, yes. 
Q. Did she later get out? 
A. Yes. 
Q. ViThich side did she get out on 1 
A. The left. 
Q. "\¥here did she go 1 
A. Around at the back of the car. 
Q. And Arlo was also at the back and you were still in the 

car with the door open on the right side and your feet on the 
ground 1 

page 128 r A. Yes sir. 
Q. "\¥hat happened between Smith and Lam 1 

A. They started fighting. 
Q. "\¥here did the fight start 1 
A. At the back of the car. 
Q. "\¥hat happened.the first part of the fight, if you remem-

ber? · 
A. I don't really know, they just started fighting. 
Q. Was one of them winning at the beginning? 
A. They were both up and down. 
Q. VVere they wrestling as well as fighting with their fists 1 
A. Yes sir, I guess they were, they were all over the 

ground .. 
Q. Describe the area where they fought. 
A. From the cars over to the side of the road and over to 

the railroad tracks, back in there. 
Q. The. railroad track is near the highway at that point~ 
A. Yes sir. . 
. Q. I believe you said they were up and down 1 
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A. Yes sir. 
Q. Could you see the fight very well 1 
A. Not rea1ly. 
Q. It was dark that night? 
A. Yes sir. 
Q. ·vvhat lighting did you have there 1 
A. The headlights on Floyd's car. 
Q. V\There was Floyd's car with reference to Lam's car? 
A. We pulled up and our front bumper ·was at his back 

bumper. 
page 129 r Q. Tell the jury in your own words what 

occurred next. We are at the point where Smith 
and Lam are fighting, Arlo is at the. back of the car and you 
are sitting in the car with the door open. 

A. Soniebocly said they had enough, I am not sure which 
one, I was not paying that much attention because a car 
went by and I was talking to Arlo. The boy came back and 
sat in his car with his feet out and leaned over and came 
back. and when he got back out he had this gun. 

Q. Which side of the car ·was he on~ 
A. The left side. · 
Q. Next to the highway~ 
A. Yes. 
Q. Did you see that he had a gun?· 
A. Yes. 
Q. How could you see the gun? 
A. The headlights were on. 
Q. Can you tell us what kind of gun it was 1 
A. No sir. 
Q. ""\Vhat happened next 1 
A. He said "I will kill all of you SOBs and he shot and 

when he shot I just grabbed the gun and started shooting. 
. Q. Yon· grabbed the gun from the glove compartment 1 

A. Yes sir. · 
Q. And you shot at him 1 

A. Yes. 
page 130 ( Q. \\There was Ar lo at that time? 

A. I guess he was still at the fender. 
Q. How many times did you shoot? 
A. Four, they told me later-I did not know at the time. 
Q. V\That happened to Lam as you fired 1 
A. He fell. 
Q. V\That position was he in when you fired the first shot? 



130 Supreme Court of Appeals of Virginia 

Barbara Shi.ffiett 

A. He was standing sort of leaning over ·with the gun in 
his hand. . 

Q. Did Arlo at any time fight with Lam? 
A. No sir. 
Q. \Vhat happened after you fired these four shots? 
A. Arlo. grabbed my arm and 1 was sort of hysterical I 

guess, crying, and he sat me back in the car and went and 
helped get Joyce in the car and we just left. 

Q. Arlo grabbed your arm ·and got you in the car. \\There 
had Floyd been? 

A. Over there where they were fighting. 
Q. He came to the car then? 
A. Yes sir. 
Q. \Vhat was Joyce's condition? 
A. She was crying. 
Q. Wliat did yon do next? 
A. We just left and went back home. 
Q. Back tO your home? 

A. Yes sir. 
page 131. r Q. Did you and Arlo talk privately during 

the early morning after you got home? 
A. Yes sir. 
Q. \iV as anything discussed with reference to his taking the 

bla;me for this shooting? 
A. Yes sir. 
Q. \\Thy did he do it, take the blame? 
A. Because of the kids I guess was really the reason, we 

didn't want to hurt them. 
Q. \\Tas any agreement reached at the house that he would 

take the blame ? · · 
A. vVe just talked about it. 
Q. Did you want him to? 
A. In a.way, I was scared. 
Q. I believe the police came around 7? 
A. Yes. 
Q. And Arlo and Floyd were brought to the jail and you 

and Joyce followed in another car? · · 
A. Yes sir. 
Q. Did you have any conversation with Arlo Dean at the 

jail that morning? 
A. Yes. 
Q. Tell the jury what that was. . 
A. He asked to speak to his sist.er and me and we went in 
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and talked and he told me he was going to take the blame 
and for us to agree. 

page 132 ( Q. Did you on that date tell anyone other 
than the people you were with, did you tell 

anyone that Arlo Dean ·was not the person who killed Lam 
but that you were'? 

A. Yes sir. · 
Q. V\Tho did you tell'? 
A. I told my husband. 
Q. At what.time'? 
A. It was around 9 :30 that he came to the jail. He had 

gone to the house to see the kids and he. asked what hap
pened and he came to the jail. 

Q. You all were separated'? 
A. Yes. 
Q. And he came to see the children'? 
A. Yes. 
Q. At that time you had custody of the chidren'? 
A. Yes . 

. Q. He inquired what happened and was told'? 
A. He heard something happened, not exactly what. 
Q. And you. told him you \Vere the one who killed him'? 
A. Yes. 
Q. That was after you got back from the jail'? 
A. It was while we ·were in the jail; he came to the jail. 
Q. And Arlo Dean later repudiated the statement that 

he gave to the police in which he said that he was the guilty 
person'? I believe that ·was in April'? 

A. Yes sir. · 
page 133 ( . Q. Can you give the· jury the sequence of 

events that led up to this .repudiation'? First, 
at the time he repudiated his confession to the polic(O), did you 
also make another statement to the police'? · 

A. Yes sir. 
Q. Did you tell the police at that time you were the one 

that had shot and killed Lam'? 
A. Yes sir. 
Q. That was in April'? 
A. Yes sir. 
Q. Had anything occurred between the time of the shoot-

ing and the time in April when the .two. stat~ments were re
pudiated, with reference to your family s1tuat10n '? 

·A. Yes, my husband had taken the kids to his mother's. 
Q. You no.-longe.r had the children'? 



132 Supreme Court of Appeals of Virginia 

Barbq,1:a Shifflett 

A. And I had a guilty conscience too. 
Q: vVho did you tell first-I am not talking about the people 

·with yon and your husband-who did you tell that y'on were 
the one that killed Larrv Lam after that? 

A. Mr. Lucas. ·' 
. Q. Do you remember when that was 1 

A. Not exactlv. 
Q. Do yon remember what day of the week it was 1 
A. I think it was \iV ednesdav: 
Q. Did you find him at his office or at home 1 . 

A. At his office. 
page 134 t Q. It has been the testimony here today in 

this case, and it is admitted that Arlo Dean had 
his knuckles skinned when the police got there that morning. 
Tell the jury what you know about that. 

A. Joyce had made a staiement about the family and 
aboi1t his mother and he took it the wrong way. \Ve stopped 
at a stop sign and he got out of the car and went down the 
street. Joyce jumped out and talked to him and he hit a 
sign and then he hit a fence. 

Q. \\Tith his hands? 
·A. Yes sir. 
Q. 'I1his is extremely important. You are. telling the jury 

that you are the person that killed Larry Lam, is that right? 
A. Yes sir. 
Q. And that Arlo Dean had nothing to do with it? 
A. No. . . 
Q. Did he know you ·were getting the· gun 1 
A .. No. 
Q. Did he encourage, aid, help )rou in any way~ 
A. No sir. 

CROSS EXAMINATION 

By Mr. Sipe: 
Q. I believe yon stated that you have been gorng with 

Arlo for some time? 
A. Yes sir.· 

Q. When did you start going with him 1 
page 135 t A. Last October, in 1965. 

Q. That would be October prior to the Febru
ary when the shooting occurred? 

A. Yes. 
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Q. ·were you still living with yonr husband at that time? 
A. Yes. 
Q. ·when did your husband move out? 
A. February 14 or 15. 
Q. And you stayed there? 
A. Yes sir. 
Q. Did Arlo move in at that time? 
A. He did not move in. 
Q. Did he live there? 
A. He stayed there once in a while. 
Q. Then that's where he was living, isn't that right? 
A. Not exactly-he was living at home but he stayed there 

once in a while. 
Q. You were going with hiin and still are? 
A. Yes sir. - -
Q. Going back to the evening of February 19 of last 

year, where did the four of you get together? 
A. At my house. 
Q. Had Arlo been there earlier that day? 
A. Yes sir. 
Q. None of you were working at that time? 

A. No sir. -
page 136 ~ Q. ""What time_ had Arlo come there that day, 

or had he been there the night before? 
A. He was in and out a couple of times the night before 

and he was there early that morning. 
Q. The four of you left the house together at what time? 
A. Around 6. - - _ 
Q. Had any of you been drinking anything alcoholic at the 

time you left? 
A. Not that I know of; I had not. 
Q. Had Arlo had anything to drink? 
A. He said a couple of beers. 
Q. Had Floyd had anything to drink? 
A. I don't know. -
Q. Where did you first go when you left home? 
A. -vve went down to Mrs. Dean's Arlo's mother. Joyce 

wanted to leave her baby there. 
Q. She has a child also? 
A. Yes sir. 
Q. Where did you pick the child up? 
A. At the house. 
Q. And left it with Mrs. Dean~ 
A. Yes. 
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Q. From there where did you go 1 
A. Elkton: 
Q. What did you do in Elkton 1 

A. That is when he got out at the Post Office 
])age 137 r and then we went to the truck stop. 

Q. Was it still daylight at that time1 
A. I don't remember. 
Q. You said you left your home around 6 and then went to 

Mrs. Dean's and then to Elkton and stopped and Arlo got 
ouU 

A. Yes sir. 
Q. And you say that he hit a sign~ 
A. Yes sir. 
Q. Arid hit a fence 1 
A. Yes. 
Q. Had you tried to get him back in the car 1 
A. Joyce had. 
Q. How did he hit the sign and fence1 
A. With his fist. 
Q. Which one 1 
A. He hit one with one and one with the othei'. 
Q. Then what happened 1 · 
A. We all got back in the car-they got back in the car 

.and I slipped over. 
Q. Had you been out 1 
A. They had been. I drove from the stop sign to where 

he was and they got in and we "\vent to the truck stop. 
Q. What did you do there 1 
A. Arlo went in and washed his hands and I think Floyd 

bought some beer. 
Q. What did he do with the beer he bought 1 

})age 138 r A. Put it in the car. 
Q. vVho drank that beer~ 

A. He drank one or two. 
Q. Did Arlo (1rink any of them 1 
A. No he didn't. 
Q. You say Floyd ·went in and bought beer and brought 

it to the car and drank a couple as you were driving around 1 
A. Yes. 
Q. Joyce would have had an opportunity to see this with 

Floyd sitting next to her, wouldn't she 1 
A. Yes. 
Q. He brought the beer out and put it in the car and drank 

a couple as you were driving along, is that right~ 
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A. Some time or other. 
Q. I believe you testified you went different places 1 
A. Yes. 

135 

Q. And came back through McGaheysville at approximately 
12 :30 or 1 :00 in the morning of February 20 7 

A. Yes sir. 
Q. You testified about seeing this car that Lam was in.7 
A. Yes sir. · 
Q. And you finally pulled up on the road and stopped and 

Lam was parked? · 
A. Yes sir. 
Q. Then Lam got out of his automobile and this led to the 

fight between Floyd Smith and the deceased 
_page 139 . r boy Larry Lam? 

A. Yes sir. 
Q. You did not get out? 
A. I stood up and was getting back in when he got out to 

n~t . 
Q. You stayed in the car the whole time it was going on? 
A. Yes sir. 
Q. They were fighting behind the car· and over in the 

'weeds7 
A. Yes sir. 
Q. You couldn't see much about what was going on, could 

vou? . 
., A. All I could see was two people. 

Q. It was dark? 
A. Yes sir. 
Q. The next thing you saw was Lam come back to his 

automobile?· 
A. Yes. 
Q. You saw hi.m get out-when he got out of the car 

where were Smith, Joyce and Arlo? Was Smith still in the 
:field 7 ' 

A. Yes. 
Q. And Joyce was where? · 
A. At the time I didn't really know; I was told later. 
Q. You did not see her? 
A. I was not looking for her. 
Q .. Arlo was at the car next to you? 
A. Yes sir. 
Q. You testified that at that time you got the gun and fired 

four shots at this boy? 
A. Yes sir. 
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Q. And that after this was done he fell down 
'page 140 r and you jumped in the car and drove off and 

went home? 
A. \iV e got in the car and went home. 
Q. You did not contact anybody, a doctor, the Rescue 

Squad or the police 1 · 
A. No sir. 
Q. Yon went home and stayed there until the police came 

the next day and you still had not contacted anybody 1 
A. No. 
Q. Who stayed there that night 1 
A. All four of us. 
Q. Anybody else 1 
A. No. 
Q. Were the children there 1 
A. No, they· stayed with a next door neighbor I paid to· 

keep them all night. 
Q. Nobody contacted anyone until the police arrived there,. 

is that right 1 · 
A. Yes. 
Q. At that time did the officers ask you any questions 

about whether you knew what happened 1 
A. Not me, no. 
Q. Did they a~k anyone there in your presence 1 
A. Not in my presence. . 
Q, Did you hear them ask either of the boys 1 
A. They took them outside. 

Q. They took them to the jail, did they not 1· 
page 141 r A. Yes. 

Q. A.nd _you and Joyce came along behind 
·them? 

A. Yes sir. 
Q. \Vhile you were at the jail you did make a statement 

there? 
A. Yes sir. 

· Q. It was different from what you are testifying here to
dav? 

A. Yes sir. 
Q. At that time did you not state that "Arlo reached in the 

· car and I heard a shot. \iV e started screaming and I heard 
several shots and saw the other boy fall. He fell to his knees 
between our cars and rolled over. Arlo and Floyd got in the· 
car and told us to shut up and then we vvent home." J;s that 
the statement you made 1 
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A. It sounds like· it. 
Q. This is your signature~ 
A. Yes. 
Q. So that \Vas the statement you made? 
A. Yes. · 
Q. Did you subsequent to that time go back home in the 

·company of Sheriff Strawderman and a Deputy1 
A. Yes sir. 
Q. Did you not tell them on the way h'ome that Arlo was 

the one that had done the shooting~ 
A. Yes. 
Q. Didn't you take them to your home and get a gun and 

tell them "This is the gun Ar lo lised"? 
page 142 ~ A. Yes sir. 

Q. You say this gun was in the automobile 
.and was loaded and the reason you gave ·was that your hus
band shot over the car the night before~ 

A. Yes ·sir. 
Q. Had yon reported this to the police or taken any steps~ 
A. No sir, he had done it before. 
Q. And you didn't do anything about it~ 
A. I was scared of him. 
Q. You had never gotten a warrant out for him~ 
A. No sir. · 
Q. I believe it was brought out on direct that later, on 

April 29, yon changed your story and said you had done the 
:shooting~ 

A. Yes sir. 
Q. The reason was at that time you had given your chil

dren to your husband or they had been taken from you~ 
A. They had not been taken from me exactly. . He had 

heen in a car wreck and was staying with his mother and he 
.asked if they could stay a while with them and then he 
wouldn't let me have them back. 

Q. You 1e't him keep the children, yon did not fight for 
them~ 

A. Yes. 
Q. And that changed your mind~ 
A. Yes. 

Q. ...When were the children taken from your 
page 143 ~ home~ · 

A. In April, but I don't remember the date. 
Q. \Vould April 8 be about right~ 
A. I don't remember. 
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Q. You did not change your story for several weeks after 
that, did you? 

A. I think it was -a week or maybe longer. 
Q. I believe after you changed your story you were charged 

with this offense 7 
A. Yes. 
Q. Did you not, in this Court, plead not guilty to that 

offense?. 
A. I pleaded not guilty to murder, yes sir. 

RE-DIRECT 

By Mr. Litten: 
Q. You have never testified under oath in any proceeding 

in connection with this case until now, isn't that right 7 
A. Right. 
Q. You did not take the stand at your trial 7 
A. No. . 
Q. Mr. Sipe says the state.ment you gave was given on 

April 29. You had actually told Mr. Lucas about who was 
responsible for the death some time before that, hadn't you 7 

A. Yes sir. 
Q. And Mr. Lucas advised you to consult with counsel 

and· that you ought to tell the truth 7 
A. Yes sir. 

Q. And it was some time after you t9ld Mr. 
page 144 ~ Lucas that the prosecuting attorney talked to 

vou7 
A. Yes si;, a week or two. 

·witness: -Theodore Morris 

DIRECT EXAMINATION 

By Mr. Litten: 
Q. \\That is your name 1 
A. Theodore Morris. 
Q. Do you have a nickname 7 
A. Ted. 
Q. \\There do you live 7 
A. Gordonsville. 
Q. Is that near Dyke. 
A. 13 miles this side of Charlottesville. 
Q. Is Dyke near there 7 



J arette Arlo Dean v. Commonwealth of Virginia 139 

· Theodore Morris 

A. This side of it. 
Q. I believe you have been here two days waiting to tes-

tify? . 
A. Yes sir. 
Q. You are not too happy about it? 
A. No sir. 
Q. Do you know Barbara Shifflett? 
A. Yes sir. 
Q. Did you ever sell her a gun? 
A. Yes sir. 
Q. I want you to look at this gun and see if this is the gun 

you sold her. · 
A. Yes sir. . 

Q. Do you remember about when you· sold it 
page 145 r to her? . 

A. It has been over a year, but I can't tell you 
the date. 

Q. \'There did she make the purchase? 
A. At my house. · 
Q. She came to see you? 
A. Yes. 
Q. Do you remember what she paid for it? 
A. $20.00. 
Q. Vilas she supposed to pay more? 
A. She was supposed to pay me $10 n1ore; she left owing 

me $10.00. · 
Q. And she still owes you $10 ~ 
A. That's right. 

CROSS EXAMINATION 

By Mr. Sipe: 
Q. \Vas anyone else with her? 
A. My brother and Roger Shifflett. 
Q. Who is your brother? 
A. Landon Morris. 
Q. And another girl? 
A. Yes. · 
. Q. And Roger Shifflett? 
A. Yes. 

RE-DIRECT 

By Mr. Litten: 
Q. This boy (Dean) was not along with her? 
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A. No sir~ 
\Vitness: Claude Shifflett 

DIRECT EXAMINATION 

By Mr. Litten: 
page 146 r Q. State your name please. 

A. Claude C. Shifflett. 
Q. W"lrnt is your age? . 
A. 30. . 
Q. Are you .the husband of Barbara Shifflett? 
A. That's right. 
Q. Are you and your wife separated? 
A. Yes sir. 
Q. How long have you been separated? 
A. Over a year. 
Q. l believe a divorce suit is pending? 
A. Yes sir. 
Q. I think you brought the suit? 
A. Right. 
Q. \Vhere do you work? 
A. I am employed by the U. S. Department" of Agricul-

ture and assigned to Chambersht1rg, Penna. 
Q. Are you residing in Pennsylvania? 
A. During work days; I commute on weekends. 
Q. You were most reluctant to come here today, were 

vou not? · ' 
"' A. Very much so. 

Q. \~T ere you and yorir wife separated on February 19, 
1966? 

A. Yes sir. 
Q. vVas she going with Arlo Dean then? 
A. Yes sir. 

Q. Is that what caused the trouble? 
page 147 r A. Mainly, yes. . 

Q. You were not at home or with her on the 
night of February 19? 

A. No sir. 
Q. You remember the events of course? 
A. Yes sir. 
Q. ·where had you spent the night? 
A. At the hotel here. in Harrisonburg. 
Q. Did you come back to your home the next mornmg, 

Sunday, February 20? 
A. Correct. 
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Q. \Vhat was your purpose in coming back1 
A. She was keeping the· children at that time and I went 

down on Sunday to get the children for the day. 
Q. Did you find her at home 1 
A. No. 
Q. \Vhere were the chilren? 
A. Two of my sons were at my mother's and my daughters 

were across·the road at a neighhor's house. 
Q. Did you inquire as to where your wife ·was 1 
A. Right. 
Q. Where was she 1 
A. They informed me _she was at the County jail. 
Q. vVhat did you do then 1 
A. I came to the jail. 

Q. 'About what time did you get to the jail 1 
page 148 ( A. I would assume it was about mid-morning, 

I am not sure. 
Q. Did you see your wife 1 
A. Yes. 
Q. Did you talk with her privately~ · 
A. Yes. 
Q. \Vhere in the jail did you talk to her 1 
A. I guess you would call it the lobby area, where the 

Coke machine is located. 
Q. Off in a corner alone 1 
A. Yes. 
Q. Did you ask her what was going on 1 
A. Yes. . 
Q. \Vhat did she tell you 1 
A. She said he didn't do it. 
Q. Who was she talking about 1 
A. Arlo. 
Q. Did she say who had done it 1 
A. She said she did. 
Q. What was she talking about "she did it"1 
A. The shooting. · 
Q. You mean to say she told you at· that time that . 

she killed Larry Lam 1 
A. Yes sir. 

CROSS EXAMINATION 

By Mr. Sipe: · 
Q. I believe you stated your mother was keeping the boys'? 

A. Yes. · 
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page 149 ~ Q. Did she continue to keep them? 
A. Yes. · 

Q. Your wife never did have the boys in her custody after 
February 19? · · 

A. No sir. 
Q. How long had your mother had them? 
A. Mother lived close by and they had been there I think 

for several weeks, since I had been away. 
Q. They had been there since around the 1st of Febru-

ary? 
A. Yes. 
Q. Do you have two or three boys?. 
A. Two. 
Q. ·what about the other three children,· yo-iu mother has 

them now also? · 
A. Yes. 
Q. When did she take the girls? 
A. ·when I ·was granted custody .I took them and· of corse 

we reside with my mot.her while I am working. 
Q. I believe you stated you had· moved out prior to this 

occurrence ? 
A. True. 
Q. Had Ar lo moved in? 
A. Yes I think so. · 

RE-DIRECT 

By Mr. Litten: 
Q. Is there any love between you and your wife at this 

time? · 
A. No sir. 

page 150 ~ Q. As. a matter of fact, you just got through 
having an argument with her out in the hall, 

didn't you? 
A. Sort of, yes. 
Q. Do you have· any reason to come in here and-why 

. are· you here? 
A. Because I was suinmoned. 
Q. Did you expect to be ~ummoned? 
A. 'No sir.·· 

-
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Entered this 9th day of June, 1967. 

HAMILTON HAAS, Judge 

Signed this 16th day of June, 1967. 

HAMIV_I10N HAAS, Judge 

Received this 16th day of June, 1967. 1 
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GEORGE W. KEMPER 
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Howard G. Turner, Clerk. 
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