


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 6925 

VIRGINIA: 

In the Supreme Court of Appeals held· at the Supreme 
Court of Appeals Building in the City of Richmond on 
Wednesday the 6th day of March, 1968. · 

WALTER LEE BRAXTON, Plaintiff in error, 

against 

COMMONWEALTH OF VIRGINIA, Defendant in error. 

From the Circuit Court of Nelson County 
C. G. Quesenbery, Judge 

Upon the petition of Walter Lee Braxton a writ of error 
and supiersedeas is awarded him· to a judgment rendered by 
the Circuit Court of Nelson County on the 25th day of Sep­
tember, 1967, in a prosecution by the Commonwealth against 
the. said petitioner for a felony; .but said supersedeas, how­
ever, is not to operate to· discharge the petitioner from cus­
tody, if in custody, or to release his bond if out on bail. 

. . . 

I 
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AFFIDAVIT OF POVERTY 

Now comes your plaintiff in error and swears under oath 
that he is unable to pay or secure to be paid the costs of print­
ing the record and requests to proceed fonna pauperis, as 
provided by Code of Virginia, 1950, Amended, Section 19.1-
289. 

Sworn to this 15 day of March, 1968. 

WALTER LEE BRAXTON 
Your Affiant 

STATE OF VIRGINIA 

TO--WIT: 

COUNTY OF NELSON . . 
I, Selena H. Delk, a Notary Public :ln and for the County 

aforesaid in the State .of Virginia, do hereby certify that 
\Valter Lee Braxton, whose name is signed to the foregoing 
writing dated this 15 day of March, 1968 has this day per­
sonally appeared before me in my said County and sv,rore to 
the same. . . . , , 

Given under my hand this 15 day of March, 1968. 
My commission expires the 2 day of March, 1970. 

Recd. 3/22/68. 

* 

SELENA H. DELK 
Notary Public 

* 

CERTIFICATE 

H. G. T. 

This cause came 011 to be heard again on behalf of Walter 
Lee Braxton, and after being argued by counsel, it appearing 
to the Court after investigation that Walter Lee Braxton is 
unable to pay, or secure to be paid, the cost of printing. the. 
record in his appeal, it is hereby. certified that Walter Lee 
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Braxton is indigent and should be allowed to appeal under 
the poverty provisions of the law. 

C. G. QUESENBERY, Trial Judge 

Recd. 3/22/68. H. G. T. 

* * * * * 

RECORD 

page 14 r INSTRUCTION "A" 

The Court instructs the Jury that the accused, in a criminal 
case, is presumed to be innocent until his guHt has been proven , 
beyond a reasonable doubt. The burden of proof of guilt is 
upon the Commonwealth. This burden continues throughout 
the· trial and never shifts. The presumption of innocence 
is so strong that not only is the accused entitled to the benefit 
of it, but if the case be a doubtful one, the presumption is 

·sufficient to turn the scale in his favor. It is not sufficient 
that the evidence creates a suspicion or probability of guilt; 
but it must go further and exclude every reasonable hypo­
thesis except that of guilt. 

·Given 7-25-67. C. G. Q.' 

page 15 r INSTRUCTION "B" 

The Court instructs the Jury that in the application of 
cirbumstantial evidence to the determination of the case, the 
.utmost caution and vigilance should be used. Such evidence 
is always insufficient where, assuming all to be true which the 
evidence tends to prove, some other reasonable hypothesis 
may still be true, for it is the actual exclusion of every other 
reasonable hypothesis which invests mere circumstances with 
the force of truth. \Vhere the evidence leaves it indifferent 
which of several hypothesis is true, or establishes only some 
finite probability in favor of one hypothesis, such evidence 
cannot amount to proof, however great the probability may 
be. 

Therefore, although the Jury may believe, from ·the evi­
dence in this case, that there is a strong probability that the 
accused is guilty of the offense charged in the indictment, still, 
if upon the whole evidence, there is any other reasonable 
hypothesis consistent with his innocence, ,they cannot find the 
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accused guilty, and this is true, although it may appear from 
the evidence that the probabilities of his guilt are greater 
than the probabili~jes of his innocence. 

Given 7-25-67. C. G. Q. 

page 16 r INSTRUCTION "C" 

The Court instructs the Jury that upon the trial of a 
criminal case by a jury the law contemplates the concurrence 

·of twelve minds jn the conclusion of guilt before a conviction 
can be had. Each individual juror must be satisfied beyond 
a reasonable doubt of the defendant's guilt before he can, 
under his oath, consent to a verdict of guilty. Each juror. 
should feel the responsibmty resting upon hjm as a member 
of the jury, and should realize that his own mind must be 
convinced beyond a reasonable doubt of defendant's guilt 
before he can cons<'!nt to a verdict . of gujlty. Therefore, 

• if any individual member of the jury, after having duly con­
sidered all the evidence i.n this case, and after consultation 
with his fellow-jurors, should entertajn such reasonable doubt 
of defendant's guilt as is set forth in certain other instruc­
tions in this case, it.is his duty not to surrender his own con­
victions simply because the balance of the jury entertain dif­
ferent convictions. 

Given 7-25-67. C. G. Q. 

page 17 r INSTRUCTION "D" 

The Court instructs the Jury that the finding of the indict­
ment by the Grand Jury against the Defendant in this case is 
not evidence against him and must not be consjdered as evi­
dence in arriving at a verdict. 

Given 7-25-67. C. G. Q. 

page 18 r INSTRUCTION "E" 

The Court instructs the .Jury that the credibility of wit­
nesses is a question. exclusively for the jury, and the law is 
that where a number of witnesses testify directly opposite to 
each other, the jury is not bound to regard the weight of the 
evidence as equally balanced, the jury have the right to de­
termine from the appearance of the witnesses on the stand, 
their manner of testifying, and their apparent candor and 
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fairn8ss, their apparent intelligence, and from all the other 
su·rrounding circumstances appearing on the trial, which wit­
nesses are more worthy of credit, and to give credit accord­
ingly. 

Given 7-25~67. . C. G. Q. 

page 19 r INSTRUCTION '·'G" 

The Court instructs the Jury that if you believe from 
the evidence that any witness has been convicted of a felony 
then such fact shall not preve:µt the witness from testifying · 
but the jury may con.sider it only for the purpose of affecting 
his credibility as a witness .. 

Given 7-25-67. C. G. Q. 

page 20 INSTRUCTION "I" 

The Court instructs the Jury that a r.easonable doubt in 
every criminal case is not a mere form to be disregarded 
by the jury, but a substantial part of the law of this land, 
and before you can convict the accused in this case, you must 
have an abiding conviction in your minds, based upon the 
evidence in this case that he is guilty beyond every reasonable 
doubt. 

Given 7-25~67. C. G. Q. 

page 21 r INSTRUCTION "J" 

The Court instructs the Jury that upon the trial of this 
case, if a reasonable doubt of any fact necessary to establish· 
the guilt of the accused as charged in the indictment be· raised 
by the evidence or lack of evidence, such doubt is decisive, 
and the Jury must acquit the accused, since a verdict of "not 
guilty" means no· more than that the guilt of the accused 
has not been established in the precise, specific and .narrow 
form prescribed by law. 

lViven 7-25-67. 

page 22 INSTRUCTION "N" 

C. G. Q. 

The Court instructs the Jury that if the Jury believes 
that the evidence is equally susceptible of two or more in-
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terpretations, one of which interpretations points to the guilt 
of the accused and the other interpretation, just as reasonably, 
points to the innocence of the accused, then it is the duty of 
the Jury to accept the interpretation pointing to the innocence 
of the accused and give such. accused the benefit of the pre-

. sumption of innocence and find the said accused not guilty. 

Given 7-25-67. C. G. Q. 

page 23 r INSTRUCTION "0" 

The Court instructs the jury that Walter Lee Braxton, the 
accused, must be identified beyond all reasonable doubt as the 
person, who set fire to the house of Jim Robertson, before he 
can be convicted of this arson charge. Suspicion or prob­
ability of guilt is not enough to convict of arson. 

Given 7 ~25-67. C. G. Q. 

IiJxcepts. 

page 24 r INSTRUCTION "P" 

The Court instructs the jury that flight, or escape from 
jail, where a crime has been committed raises no presumption 
that Lee Braxton is guilty of having committed Arson on Jim 
Robinson's home. But is an element, a circumstance which 
they may take into consideration along with other facts and 
circumstances tending to establish guilt or innocence .. 

Given 7-25-67. c. G. Q. 

page 25 r INSTRUCTION NO. 1 

The Court instructs the Jury that if they believe from the 
evidence, beyond a reasonable doubt, that the accused, Walter 
Lee Braxton, did in the night time, maliciously set fire to and 
burn, in whole or in part, the dwelling house of Jim Robert~ 
son, and that the said dwelling house was then and there 
occupied by a person or persons, then the Jury shall find the 
accused guilty of arson and fix his punishment with dea.th, 
or, in the discretion of the Jury, by confinement in the peni­
tentiary for life or any term not less than five years. 

Given 7-25-67. C. G. Q. 
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page 26 r INSTRUCTION NO. 2 

The Court instructs the Jury that it is not necessary tha~ 
material facts be proven by direct evidence; they may be 
proven by circumstantial evidence, that is, the Jury may 
draw all reasonable and legitimate inferences and deductions 
from the evidence produced in the case. 

Given 7-25-67. C. G. Q. 

· page 27 r INSTRUCTION NO. 3 

The Court instructs the Jury that c!rcumstantial evidence 
is legal and competent, and a person ·charged with a crime 
may be convicted upon circumstantial evidence alone, or upon 
circumstantial evidence connected with other evidence, if the 
Jury believes beyond a reasonable doubt from such circum­
stantial evidence that the person so charged is guilty; there­
fore, the Jury has· the right to convict the accused· upon cir­
cumstantial evidence alone, or upon circumstantial evidence 
coupled with other evidence, if from all the evidence the Jury 
believes that the guilt of the accused has been proved beyond 
a reasonable doubt. 

Given 7-25-67. C. G. Q. · 

page 28 r INSTRUCTION NO. 4 

The Court instructs the Jury that while the Commonwealth 
must prove the guilt of the accused beyond a reasonable doubt, 
this does not mean proof to a point of mathematical certainty: 
If the Jury has an abiding conviction of the truth of the 
charge, then they are satisfied beyond a reasonable doubt and 
must convict the accused; 

A reasonable doubt must be based upon the evidence, it 
must not be an arbitrary doubt without evidence to sustain 
it, ·it must be a serious and substantial doubt in order to 
warrant an acquittal, it must be a doubt of material facts 
necessary for the .Jury to believe to find a verdict of convic­
tion, and not a doubt of immaterial and non-essential cir­
cumstances. 

A doubt engendered by sympathy or by a dislike to accept 
the responsibility of convicting the accused is not a reason.:. 
able doubt. 

Given 7-25-67. C. G. Q. 
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* * * 

page 34 r 

* -* * * 

Circuit Court for the County of Nelson, on Tuesday, the 
twenty-fifth day of July, nineteen hundred and sixty-seven. 

Present: The Honorable C. G. Quesenbery, Judge. 

* * * * 

This day again came the Attorney for the Commonwealth, 
as well as the accused, ·w alter Lee Braxton, who was led to 
the bar in custody of the jailer, and also came .J. P. Kilgore, 
attorney for the accused, and the same jury sworn on yester­
day. for the trial of this case appeared in Court according 
to their adjournment. · -

Thereupon the jury having heard the ·remainder of· the 
evidence and having heard the arguments of counsel and 
received the instructiom; of the Court, were sent to their 
room to consider their verdict and after some time spent 
therein returned into Court and presented their verdict in the 
following words and figures, to-wit: "We the jury find the 
Defendant guilty as charged and fix his punishment at 7 
years in the penitentiary. (signed) Harry. L. Floyd, .Fore­
man". 

Whereupon the accused by counsel moved the Court to set 
aside the verdict of the jury as being contrary to the law and 
without sufficient evidence to support it, which motion the 
Court doth take under consideration. 

And the said Walter Lee Braxton is remanded to jail. 

* * 

page 35 r 

* * * * * 

Circuit Court for the County of Nelson, begun and held 
on Monday, the twenty-fifth day of September, in the year 
of our Lord one thousand nine hundred and sixty-seven and 
in the 192nd year of our Commonwealth. 

Present: The Honorable C. G. Quese-nbery, Judge. 

-* * 
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This day came again the Attorney for the Commonwealth, 
and Walter Lee Braxton, who was brought into Court in 
cu~tody of the jailer and set to the bar. Also came J. P. 
Kilgore, attorney for the accused. 

And the Court having considered the motion of the defend­
ant to set aside the verdict of the jury rendered on the 25th 
day of July, 1967 in this case doth overrule the said motion. 

-And it being demanded of the accused if anything for· 
himself he had or knew to say why judgment should not be 
pronounced against him according to law, and nothing being 
offered or alleged in delay of judgment, it is accordingly the 
judgment of this Court that the said Walter Lee Braxton 
be and he is hereby sentenced to confinement in the peniten­
tiary of this Commonwealth for the term of seven years, the 
period by the Court ascertained as aforesaid, and that the 
Commonwealth of Virginia do recover against the said Walter 
Lee Braxton its costs "Qy it about its prosecution in this be­
half expended. 

And it is further ordered that as soon as possible after the 
entry of this order the prisoner be revoved and safely con­
veyed according to law from the jail of this court to the said 
penitentiary, therein to be kept, confined and treated in the 

manner provided by law. 
page 36 r The Court orders that the prisoner be allowed 

. credit for all time spent in jail awaiting trial. The 
Court certifies that at all. times during. the trial of this. case 
the accused was personally present, and his attorney was like-
wise personally present. . 

And the said ·w alter Lee Braxton having asked for · op­
portunity to appeal this case, execution of sentence is sus­
pended for sixty days to allow him to file an appeal. 

J. P. Kilgore, who has capably represented the defendant 
in this case, is hereby appointed to further represent the 
defendant in perfecting his appeal. 

And the defendant is remande\i to jail. 

* 
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page 38 r 

NOTICE OF APPEAL AND 
ASSIGNMENT OF ERROR 

* * * * 

NOTICE IS HEREBY GIVEN that the undersigned, 
Walter Lee Braxton, will, as soon as can conveniently be done, 
apply to the Supreme Court of Appeals· of Virginia for a 
writ of error and supersedeas to that indictment charging 
him with Arson upon which he was tried in the above said 
court on July 24th and 25th, 1967, and given (7) years by the 
jury and the Court's final judgment rendition on Septembet 
25, 1967. Your defendant would apply for this wrjt by forma 
pauperis proceedings. · · 

As his grounds of appeal the said Walter Lee Braxton 
alleges the following errors : 

1. The court erred in failing to set aside the verdict of 
the Jury as being contrary to the law and evidence. 

2. The Court erred in failing to strjke the evjdence of the 
Commonwealth at the conclusion of the Commonwealth's evi­
dence, and again at the close of all the evidence. 

3. The Court erred in the granting of the instructions.to the 
Jury. 

4. The evidence js insufficient to sustain the verdict as it 
does not prove beyond a. reasonable doubt that the fire was 
incendiary, and in the al.ternative, if so, it is not proved 
unerringly that the defendant was the guilty agent. 

* * 

WALTER LEE BRAXTON 

By: JOSEPH P. KILGORE 
Counsel for Defendant 

* * * 

Filed in the Clerk's Office the 28th day of Sept., 1967. 

AUSTIN EMBREY, Clerk 

* * * * 

A stenographic report of the oral evidence and other inci­
dents of the trial of the case of the Commonwealth of Vir-
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W. N. Whitehead 

ginia vs. Walter Lee Braxton, tried on the 24th and 25th 
day of July, 1967 in the Circuit Court of Nelson County, 
Virginia before Honorable C. G. Quesenbery and jury. 

APPEARANCES 

Robert C. Goad, counsel for the plaintiff 
Joseph P. Kilgore, counsel for the defendant. 

' ' 

page 3 r W. N .. WHITEHEAD, having been first duly 
sworn, testifies as follows : 

DIRECT EXAMINATION 

By Mr. Goad: 
Q. Sheriff, I hand you a sketch of the area involved in this 

case, and ask you if you will stand lip here in front of the 
Jury and explain where these different places are. 

A. This line running through here is 151. Piney River is 
here up past H. & H. Store, the road that goes into the County 
dump. Here's a bridge that goes across over 151 down here at 
Patterson's Store and then on out to the area of' Henderson's 
Store. This area here, is :Patterson's Store and there is a 
creek that comes here and crosses under 151 at this point; 
and flows ·down across a cow pasfaire field. The house in ques­
tion here, that was set fire, is this house that is designated 
right here. 

Q. What state highway is this coming right here~ 
A'. This is State Route 674, coming· from up here near 

Henderson's Store, down and crosses this same creek at this 
point, just north of the drivew~y that goes into 

· page 4 r the Jim Robertson 'house, here; and continues on 
down and comes out on 158 at Roseland Church. 

Now, you'll notice at this point, right across from the Jim 
Robertson driveway, there is another. driveway that comes 
up here, past the Campbell home, right at this point. Vincent 
Campbell's home, here; and right out here is Donnie Camp­
bell's home. This road comes on throitght, comes up the drive­
way .and connects here out on 151, just south of this culvert, 
under 151. These drawings here note a path, one of the paths 
leads right here near this culvert, comes down the creek and 
intersects with a path that comes from up here near Patter-
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son's Store, in this cow pasture, opposite this barn, these 
IJaths connect .. Then comes down and crosses the creek, with­
ju about fifty yards or a little less of the driveway ·going out 
from this Campbell property into the state road and straight 
across from the Jim Robertson driveway. 

Q. Now, approxjmately how far js jt from the H. & H. 
Fill~ng Station up to this culvert over the creek there1 

A. About a third Of a mile. · 
Q. How about over here on the map, the Fisher house, who 

lives there 1 -
A. Sally Mae Fisher, whose nickname is Doll 

page 5 r Fjsher. She lives about a third of a mile from 
Patterson's Store, and thjs is the place that the 

Defendant was arrested, at this home. · 
Q. And how far is it from this culvert, in a straight line 

over to the Robertson h_ouse1 
A. About a third of a mile. 
Q. And js it about the same or a little further from this 

culvert over to the creek on the mail hjghway up to H. · & H. -
Service Station 1 -
· A. It's a little further. I'd say a half mile or maybe-two­
thirds of a mile. 

Q. About how far is it from the Campbell farm, over to 
151 to this culvert 1 . 

A. I'd say it's two hundred yards. 

Mr.· Goad: Your Honor; we would like to introduce this 
Exhjbjt No. 1. 

By The Court: All right, sir. 

Q. Sheriff, I want to show you a. map of the county, and 
there are four numbers on thjs map around this area. up 
here. \Vill you ten the Jury what those numbers indicate1 

A. Rjght here we have number one, and we have written -
here that number one is Robertson's house. Number 

page 6 r Two, shows the culvert on 151. Number Three is 
the H. & H. store. Number Four is the Fisher 

house, which js located there by the Number Four. 
Q. Is that the Sally Mae Fisher or Doll Fisher house 1 
A. Yes. 

~ 

Mr. Goad: I introduce this as our Exhibit No. 2. 
Mr. Goad: I think that is all I'll ask the Sheriff at this 

time, but I'll reserve the tight to call hjm back. 
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CROSS EXAMINATION 

By Mr. Kilgore: 
Q. Sheriff, can you walk from Patterson's Store straight 

through the woods, over to Doll's house 1 
A. No, sir. You can't ·walk straight through from Patter­

son's Store; however there is a patch from the culvert, which 
is just south of Patterson's Store that goes up beside the 
creek, up to the Sally Mae Fisher home. 

Q. Is there a path up near the H. & H. going over to Doll's 
house1 

A. Yes, sir. There is a well used path that goes 
page 7 r from the H. & H. Service Station, up through the 

woods, past the County dt1mp and then on down by 
Chester Fisher's house and comes right in back of the house 
that Doll Fisher lives in. 

Q. If you are walking from the Count}T dump around to 
Doll's house, would you· pass Doll's house before you got to 
Jesse's Fisher's house 1 

A. Jesse Fisher's, yes; but not Chester Fisher's. 
Q. Jesse and Charlie, they live near Doll 1 
A. Yes, but you come to Doll's first. 
Q. Right. 
A. Chester lives up near where the dump is. 
Q. Do you know what time the fire .was reported to the 

Sheriff's office. 
A. No, sir. I don't know what time. I was answering 

another call and was in Charlottesville at the time that the 
fire was reported and I couldn't give you the exact time. I 
was enroute to the hospital in Charlottesville. 

Q. Sheriff, now here's the Campbell barn, is tpat right1 
A. Yes, sir. 
Q. Are there any fences in this particular area, here1 

A. Yes, sir. 
page 8 r Q. '\Vould you point those fences out, please, to 

the members of the jury 1 . 
A. Immediately behind the barn, coming down to the creek, 

:there is a fence here. And there is a fence coming down to the 
creek here and up the creek and back up to the· barn. Then 
just east of the barn where Mr. Campbell's house is, he has 
that area fenced in and that fence comes down hill towards the 
creek; so you have two fenced in areas right here, one near 
the house and one near the barn. · 

Q. Alright, sir. Now here on Route 674, up above Jim 
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Robertson's house, is there any fencing along this road, here Y 
A. Yes, sfr. There is a fence extending from here, this 

side of the creek. I think away on up this way the fence stops, 
but I don't know exactly where the line is, but wherever the 
line comes across Mr. Campbell's line; from there, the fence 
comes down this way and extends along the highway all the 
way past the hill, over the crest of the hill. 

Q. All along 674, past Jim Robertson's house? 
A. Yes, sir. A fence all along this road, near this area, 

with the ~xception of right here at this entrance 
page 9 (. right opposite Jim Robertson's, Mr. Campbell has 

a cattle guard there. 
Q. Alright, sir. Now would you please locate on this map 

here, for the benefit of the Jury, where Jesse and Charlie 
Fisher live~ 

A. They live-, there is a group of houses right here where 
this house is and they all .are within fifty yards of one an-
other, right in this little-,-- · 

Q. That's Fisher Town, that is what they call Fisher Town Y 
A. What's known as Fisher Town and there is several 

houses all right in a little group right in this area, and they 
would be on this side away from her house. 

Q. From your observation and investigation, do you know 
where the big oak is or the little oak, along this path here, 
do you know what I am talking about~ Are you familiar those 
terms, the b.ig oak and the little oak~ 

A. I don't know the big oak from the little oak, as far as-, 
I know what you are ref erring to, I think, in this area, here; 
it's the gathering spot for the people that go down to H. & H. 
and buy wine, they come back and get off the highway, come 

back out into ·the woods, and they sit and drink 
page 10 r and shoot a little dice and do things of this nature. 

Q. Can you put a circle in that area~ . 
A. I don't know which one you are referring to, but the 

general area that I am talking about, is between the H. & H. 
Service Station, along about this point and out to the County 
dump in the woods; with a path between, so it would be along 
this general .area, but just where I can't tell you. · 

Mr. Kilgore: Alright, that's all. 

. The witness stands aside 
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Jim Robertson 

JIM ROBERTSON, having been :first duly sworn, testifies 
as follows : . 

'DIRECT EXAMINATION 

By Mr. Goad: 
Q. Is your name Jim Robertson? 

' ' A. That's right. 
Q. How oid are you, Jim~ 
A. Sixty-three. 

· Q. Do you live there on the road going from Henderson's 
Store going to Roseland Union Church~ 

A. That's right. 
page 11 r Q. And this was your house that was partially 

. burned on the night of March 11th of this year? 
A. Yes, sir. · 
Q. Do you know Shirley Braxton, was Shirley Cabel, I 

think, and married this defendant, you know her, don't you? 
A. Yes, sir. She lives at my house. 
Q. Do you know this defendant, Walter Lee Braxton? 
A. Sure. 
Q. And he lived at your house? 
A. That's right. . 
Q. \Vere both of them living there on the Friday and Satur­

day night that this case came up, or had one of them fofU 
A. Well, there is just some things, with this stroke, there 

is just some things-I can't say that because I, you know.:_ 
;, Q. You remember the Friday night that there was a shot 
·:fired at your house, do you remember that~ 
' A. Oh, yes. That was myself, is that who you are talking 
about. 

Q. Yes. Was that the night before the house caught on 
:fire? 

page 12 r Mr. Kilgore: Your Honor, please, I would like 
· · to object to all these leading questions. 
The Court: Well, they are leading, but there is nothing 

of any great importance. 

By Mr. Goad: 
,. Q. Go ahead Jim, tell us what happened on Friday night. 

A. What. 
Q. On Friday night, March 10th of this year, tell us what 

· happened at your house that night? 
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A. Well, you see I don't know when March was. 
Q. Well, the night when the shooting took place, the night 

that you shot through the door. Tell wh~t happened that 
night. · 

A. 1;rv e was sitting in the house and this boy and Walter 
Lee, they got to talking and arguing. 

Q. By Walter Lee, do you mean Walter Lee Braxton? 
A. ·That's right. The best that I can tell it, they got to 

squabbling and I said boys you all can't squabble in here, 
you'll have to go. Walter Lee, he hanged around awhile, I 
don't know what he was saying, but anyway I got him out 

of the house and as soon as he went out, I locked 
page 13 r the door. I couldn't tell how long before he came 

back, I don't know how long that was, but any­
way when he came back; he knocked on the door. I said who 
is that and he said it's ·walter Lee and open the door. I said 
no, I'm not going to open no door. He said, if you don't open 
it, I am going to knock it down. I can remen1ber that well. 
Then he hit it and I was standing there. I had my gun and 
when he hit it, I shot right the way the lick was. 

Q. You are blind, aren't you~ 
A. Yes, sir. 
Q. Do you see anything at all~ . 
A. No, sir. I have been blind for over sixty some years. 
Q. You shot towards the sound, is that it~ 
A. That's it. 
Q. And then what happened~ -
A. Then I shot and just a second or two, he said you done 

hit me. You done shot me, that's what he said. I remember 
saying, I told you not to hit on the door, I said something to 
him like that and that was all of that. 

Q. That was the end of the trouble on Friday night? 
A. That's right. 
Q. He didn't come back anymore after you had· shot 

him~ 
page 14 r A. I'm not sure. I believe he did. You see the 

people were right there with me and I told this 
boy to tell him to go back, don't come here. 

Q. Go on to the next night now. rrell what you know about 
the fire~ 

A. You know I couldn't see, but the girl living with me, 
Cora that's her name. She had done told me that Walter 
Lee-
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Mr. Kilgore: If Your Honor, please. 
·The Court: Don't repeat anything somebody told you, just -

what you know yourself. 

Q. Now tell what you heard .or what you smelled that night 
of the fire1 

A. I smelled the smoke. 
Q. What did you say and what did you do 1 
A. I said look, I smell something. I was the first one that 

smelt it. And she went there and she said, "no, there is noth~ 
ing," she went back and sit down. And I think it was Shirley 
and she was watching too. 

Q. Watching what.¥ 
A. Watching for-Walter Lee to-He had told Shirley­

Q. You can't tell what he said 1 
page 15 r A. I can't talk then. 

Q. Was the XV set on or not 1 
A. No, it must not have been. I don't know. 
Q. You say Shirley and Cora looked around at the lights 1 
A. I know Cora did, she was right there with me. 
Q. What happened next¥ Did you find where the snioke 

was1 
A.· Not then. - I don't· know which discovered it, but they 

were looking for it, you know I couldn't see. I don't know 
which one seen it first. 

Q. Your house didn't burn down all the way, did it1 
A. No, sir. 
Q. They got the fire out 1 
A. Yes, sir. 

Mr. Goad: Alright l\~r. Kilgore. 

CROSS EXAMINATION 

By Mr. Kilgore: 
Q. Jim, this is Joe Kilgore, do you recognize my voice 1 
A. I know by the name, yes sir. 
Q. Do you remember I was up to see you two or three 

times1 
page 16 r A. Yes, that's right. -

Q. Did you refuse to talk with me on June 7th, 
about this case 1 

A. I don't know what time it was. 
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.Mr. Goad: I Think the Court shouldtell the Jury, he didn't 
have to talk to him. · 

By The Court: That's right. 

· ·Q. How many times did I come up to talk with you? 
A. I don't know how many times. 
Q. More than once wasn't it? 

. A. I don't know if it was or not. You see I can't remember 
nothing like that. 
. Q. Do you remember that day I came up there with the 

· sheriff? · 
A. ·when you brought Mr. \Vhitehead. 
Q. Yes? 
A. I temember that.· 
Q. Jim, do you insure that house? Do you got any in­

surance on it? 
A. I haven't got none on it. I don't know what the Welfare 

got on it. 
: Q. Does the ·welfare own that house? 

A. The Welfare takes care and sees after me. 
page 17 r Q Do you own that house, where you live at 7 

A. Yes, sir . 
. Q. You own it? 
· A. That was given to me by my father. 

Q. Alright. Jim why did you· shoot Walter Lee, that Friday 
night? 

A. Well, if you had of been me and heard­
Q. No, you can't-
A. I can't talk. I have to tell it my ,\ray way or else I can't 

talk. 

By The Court: You go ahead and tell it your way. 

A. Now, what did he say. 
Q. I don't know that is what I'm asking you? 

By The Court : 
· Q. He wants to know why you shot Walter Lee Braxton? 

A. It's what I told you a while ago. He come there, him 
a;nd the boy downstairs now. They got to squabbling in my 
house. I told them they had to cut it out and leave. I don't 
know what he was saying to me, cause he just left; but I 
didn't pay any mind. 

I 

i 
·I 
I 
' 
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By Mr. Kilgore : 
Q. Who is the he. \Vhich of these . are you 

page 18 r talking about~ 
A. I was speaking of­

Q. Alright, go ahead. He said what~ 
A. What is the last thing I say. 
Q. Well, that's what I'm trying to get straighU 
A. You kn.ow how I am. I can't talk. I got to say it my 

way or I can't say it at all. 
Q. Well, what happened up there. Why did you shoot 

Walter Lee, Jim? 
A. vVell, it's all on the paper. Everybody know it. Why 

I did it and how I did it. It's all down on. the paper. You 
know I am in this shape and I can't deliver m)i speech. I aim 
to say one thing and say another. That's the way I am. 

Q. You mean, you mean one thing and say another. 
A. That' what I'm trying to say. But all of it is down how 

that thing went.. . . 
Q .. Who wrote it down, Jim? 

By The Court : Ask the question over again. 

Q. Now I want to have the benefit of what happened up 
there on Friday night and I want the Jury to have benefit 
of it. I don't know it yet and I don't think the Jury does. 

It may be dowI)., but I don't have it. 
page 19 r A. \Vhat do you mean. 

Q. \Vell, what happened up there on . Friday 
night? 

A. They.know what happened up there. 

By The Court: 
Q. Well, you tell vyhat happened the best you can in your 

own words? · 
. A. That's what I did. That's what I was doing. 
Q. Tell it over again~ 

Mr. Kilgore: Judge, can I cross-examine him right sharp~ 
·By The Court: Go ahead. 

By Mr. Kilgore: 
Q. How many times did Walter come in the house~ 
A. Well, I can't tell that. 
Q. Who was in the house at the time that. Walter Lee got 

shot, Jim~ · 
A. All of them was there. 
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Q. Ali' of who~ Name them~ 
A. Cora and Shirley, who had been living with me for 

years. 
Q. Alright, who else~ 

A. Don't nobody else live with me. 
page 20 r Q. Was John Henry Cabell there~ 

A~ That's how it started, from J ohii Henry. 
· Q. What did he do~ · 

A. Well, I just told you a whHe ago. That hjm and Walter 
Lee started to argujng. , 

Q. What was they arguing abouU 
A. I done told you, I can't ke~p going back over it. 

Mr. Kj]gore: Judge, I wish you would please instruct the 
witness to try and answer the questions. 

By The Court : You are to answer as best you can, even 
though you have stated it once, you will have to state it again 
to defense counsel. So you just answer his questions as best 
as you can, in your own way. 

Q. Now, what were John Henry Cabell and Walter Lee 
Braxton arguing about~ 

A. I'm trying to thjnk; what was they ·argujng about. They 
was arguing, but what they was arguing about I don't know, 
but they was arguing. . · 

Q. Who put ""\Valter Lee outdoors~ 
A. Ain't nobody put him out, I just told him to go on out 

the house. I couldn't put that man out, I couldn't 
page 21 r even see him. 

Q. Jim, you hadn't had any trouble with Walter 
Lee, before that Friday night, had you~ 

A. Trouble, how. . 
. Q. Trouble. You hadn't had no trouble with· him before 

March 10th, 1967, the njght you shot hiip. had you~ 
A. Well-
Q. He'd been ljvjng jn your house, rjght ~ 
A. Sure. 
Q. Has he ever worked for you1 

. A. Work for ine. 
Q. Yes. Helped you around the place 1 
A. No. 
Q. You got any]my in your bam 1 
A. Not to my kriowledge. 
Q. Got any straw~ 
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A. Not to my knowledge. 
Q. You got a trap door in the house that goes down in 

that little cellar, like 1 
A. There was a trap door in there, I mean a door that 

you go into the house. · . · 
Q. Can you get down that cellar from up in the house? 

A. Down in the cellar. 
·page 22 r Q. Yes. Have you got a cellar in your house? 

A. In the house where I live. 
Q. Yes, sir1 
A. What's a cellar~ 
Q. Down underneath there, the back end of your house .. 
A. I never been under there, if you call that a cellar. 
Q. Have you been back up under there, yourse1f1 
A. Years ago, sure. 
Q. Has it got any rocks back up underneath iU 
A. No. 
Q. 'Vllha t kind. of floor joist is down there, Jim 1 
A. Which. 
Q. Floor joist, what holds the house up off the ground? 
A. Stone and rock. 
'Q. Do you know how high that stone arid rock is 1 
A. I couldn't tell you that. I just kn.ow there is rock under. 

there. 
Q. Is the open place in the back, where you can crawl 

under1 
A. 'VITJrnre who crawled under 1 

Q. Where you did 1 
page 23 r A. I never said I crawled under. 

Q. You said years ago you crawled under? 
A. I don't know what I said. 
Q. You don't know what you said 1 
A. I tell you I had a stroke I done told you all that. I 

can't deliver my speech right. 
Q. Do you know how high that floor is, that you crawl 

back under, Jim 1 
A. No, sir. 
Q. You don't know how high it is off the ground 1 
A. No, sir .. 
Q. What was on television that night that the fire was 1 
A. Lord knows. · 
Q. You don't remember what was on 1 
A. Oh, no. 
Q. Have you got a braille watch, Jim 1 
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A. Got a which. 
Q. Braille watch. A watch for blind people, so you can 

tell time¥ 
A. No, sir. Not to my knowing. 
~· What time was that fire supposed to have started. 

A. When they told me the house was on :fire. 
page 24 r Q. No, I mean when you smelled smoke. What 

time was that1 
A. Oh, Lord knows. 
Q. You don't know1 
A. No, sir. 
Q. Where is your barn in relation to your hous·e ¥ 
A. What do you mean "in relation". · 
Q. Alright. Have you got a barn on your place¥ 
A. Listen, if you call it a barn, you seen it there when 

you went down there. 
Q. Don't you store stuff in it¥ 
A. Store what. 
Q. Well, ain't you got nothing in it 1 
A. What have I got to store. 
Q. Whereabouts is the barn, Jim 1 Is it · close to your 

house¥ . 
A. All I can expla1n to you is that it is there and you can 

see it from the house. 
Q. How much hay have you got in that barn¥ 
A. I don't know if there is any in there, to my knowing. 

By The Court: You have been over that once Mr. Kilgore 
and he ·said he didn't have any .. 

page 25 r Q. Jim, who called the :fire department¥ 
A. Cora. 

Q. Is that Margaret¥ 
A. No, Cora. She is the girl what stay with me. 
Q. Let me ask you this, do you know Margaret Jett¥ 
A. I might know her some other way, but not as Margaret 

Jett. The.re is some people you have to tell me, cause I can't 
think. 

Q. Do you know what time the :fire department was called 
that night 1 · 

A. No, sir .. I know when it come, but I don't know what 
·time or nothing. . 

Q. Do you know what time the :fire department got there¥ 
A. No, sir. Cora knows all about it; cause s4e is the one, 

and another boy that called it. 
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Q. Who was that other boy that went with hed 
A. Lord knows. 
Q. Have you got a telephone 7 
A. No. . 
Q. Do you knO"\V where she went to make the call 7 
A. No. I just know she went. I'd have to guess where 

she went. 
page 26 r Q. Jim, did you see Walter Lee Braxton at all 

on Saturday7 
A. I couldn't tell you that. I don't when Saturday was. 
Q. I'm talking about the Saturday that your house is 

supposed to have caught on fire 7 
A. I don't lmow what night that was. I don't know whether 

it was Saturday or Sunday or when it was. 
Q. Well, throw out the Saturday and Sunday. Did you 

see \Valter Lee Braxton the day that your house is suppose 
to have _caught fire 7 

A. I can't tell that. 
Q. Jim, how many boys was in your house the night that 

Walter got shoU 
·A. I can't tell you. 
Q. You don't know who was there~­
A. No, sir. 
Q. Have you ever been convicted of a felony, Jim 7 
A. What's that. 
Q. A crime. Have you ever been in Court as a defendanU 
A. What's that for. 

Q. Alright. Jim, can you state for a certainty 
page 27 r to this Jury, that there was a fire at your place7 

. A. I don't want. to say the wr.ong thing. State, 
I don't know what you mean. 

By The Court: 
Q. Well, did you house catch fire 7 
A. Yes, sir. It was a fire when they found it. They was 

looking for it. I'm the one that smelt it, cause I said I smell 
something, cause I couldn't see. I was sitten on the bed, 
get.ting ready to go to bed and Cora-

Q. That's all right, you have answered the question. 

By Mr. Kilgore: 
Q. Jim, was it cold that night 7 
A. Lord knows. I don't know nothing about the weather. 
Q. Well, did you have a fire in the _fireplace or the stove~· 
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A. If I had it in there, I don't know nothing about it. 
Q. Do you know what month this fire was, Jim t 
A. No, sir. 
Q. You don't know if you had a fire that night or not t 
A. I don't know nothing about it.·. 

Q. Well, Jim, can you state for a certainty to 
page 28 r this Jury, who set fire to that house, if it was set 

fire tot · 
A. Now, that's to much. I don't think-, I don't know. 

Mr. Kilgore: I don't have any further questions, Your 
Honor. 

The witness stands aside 

JACK CAMPBELL, having first been duly sworn, testi­
fies as follows: 

DIRECr.11 EXAMINATION 

By Mr. Goad:. 
Q. Are you Jack Campbell t 
A .. Yes, sir. 
Q. Where do you live t 
A. At Piney River. 
Q. What's your occupation t 
A. Electrician. · 
Q. You' ai;e with the Piney River Volunteer Fire Depart-

~~' ' 

A. Yes, sir. I am Assistant Chief. 
Q. Were you Assistant Chief back at. the time of this 

fire, on March 11th, 1967' 
page 29 ( A. Yes, sir. · 

Q. Did you answer the call on this datet. 
A. Yes. . 
Q. Do you know what time it was that you got the call or 

got to the house t 
A. It was the first part of the night. I don't know what 

time it was. I'd say between eight and nine o'clock. 
Q. You didn't make any record of it t 
A. No. The fire marshal is suppose to keep a record 
Q. When you got to the fire, was this the Jim Robertson 

houset 
A~ Yes. 
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Q. Tell what you saw when you got there~ 
A. Well, the fire was around to the back of the house; 

and we went around and it was burning right where the 
house is joined together, on the outside. We ripped off the 
boards and we put that out as the best we could. Then we 
did what we always do at fires. 

Q. Could you see flames~ 
A. You could see the fire, but no flames; cause somebody 

had thrown water on it, before we got there. The only thing 
that you could see, was the. logs on fire, but there wasn't 

any blaze coming from them. "lv e put water on 
page 30 -~ the fire; and I got a light and started to go lmder 

the house to see where it was burning. ·when I 
got under the house I seen this bed with the hay had burnt. 
There was hay that spilled over the rocks that hadn't burned, 
that I had to crawl over to get under neath the house. So 
I put the ·fire out that burning in betw~en the house and on 
the floor joist. We had to rip off the stuff, cause it was still 
burning in between the house, whese the addition was joined 
on to the house. I had to go into the hallway and take off 
the baseboard and sheetrock to get to the fire. It was burning 
in between the walls. · . 

Q. Now, when you went under the house with a flashlight; 
you could see some hay had been burned up~ · 

A. Yes. 
Q. Could you see some hay under there that had not 

burned1 
·· .. A. Yes. There was some hay on each side of the rocks 
that was scattered around. 

Q. Couid you say how far back from the side of the wall, 
under the foundation, was the hay1 

A. I'd say ten to twelve feet. 

·Mr. Goad: Alright, Mr. Kilgore 

page 31 ~ . CROSS EXAMINATION 

By Mr. Kilgore : 
Q. How old did you say you were~ 
A. Forty-six. 
Q. And what kind of work do you do~- . 
A. Electrician. 
Q. Did you have any trouble getting up underneath there, 

Mr. Campbell 1 
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A. No. 
Q. How high is it~ 
A. I'd say two foot or a little better than two foot. 
Q. About twenty-seven inches, is that righU 
A. Something like that . 
Q. What was that great big ole beam, running through 

there, what size was it, do you remembed 
A. It runs this way. I don't know exactly which way the 

floor joist was running under the house, but the part of the 
house that the fire was under was built onto the main part 
And the fire was two or three feet over from where it joins 
onto the other house. 

Q. What kind of flooring was in there, Mr. Campbell~ 
A. I never checked it. Wood though. . 

page 32 r Q. It was wood, but you don't know what kind! 
A. No, sir. 

Q. Well, this great big floor joist that was holding the 
side of the house up; was that a two by four or a four by 
six or a four by eight, or what~ 

A. I'd say at least a ten by ten. It might have been more 
than that. 

Q. It was a pretty good size, wasn'tiU 
A. That's right.· It was a sill, it wasn't a floor joist, it was 

a sill. 
Q. Was that hand hued out, or was it from out of the saw 

mill~ · 
A. I didn't check it. 
Q. What was tlie reaction of that fire~ Did you all throw 

water on iM · 
A. Yes, sir. 
Q. \i\That was the reaction of that fire to the wated Was 

it just a normal fire reaction~ 

'11he Court: What do you mean, a normal fire reaction to 
water~ 

Q. Was there any chemicals or anything used in that fire~ 
A. No, sir. Nothing but water. 

page 33 r Q. \i\That I mean, was there any chemicals tha.t 
was put in that hay, that's what I am talking 

about~ . 
A. All we seen of the hay, except what was scattered on 

the edges, was the bed where the hay had burned. I mean 
there was about two or three inches of ashes in a bed under 
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the house, right back to the edge and then there was some 
hay scattered on the sides that hadn't burned. There was 
no hay burning in the bed, when I arrived on the scene. 

Q. You say the fire was reported sometime between eight 
and nine o'clock1 · 

A. Around nine, it was in the early part of the night, I 
don't keep a record, because we have a fire marshal that 
does that. 

Q. Did you observe a trap door in that back, when you 
went back up under the steps to remove that baseboard, was 
there a trap door or anything back there 1 

A .. I didn't see one, if there was. 
Q. When you all got there, was there any furniture out 

in the yard or anything like that 1 
A. There was something out on the porch, but I never 

check any furniture or anything like that. I mean I go to 
the fire, cause that's my business to fight the fire. I never 

check· on the furniture. There was something on 
. page 34 r the front porch, a television or something. 

Q. How many people were there, when you got 
there, in other words when the fire truck got there 1 

A. I don't know. 
Q. Was John Henry Cabell there, when you got the:r:e 1 Do 

you know him 1 · · 
. A. Yes, I know him. I seen him there sometime, but I don't 
know if he was there when I got there or not. I couldn't say 
truthfully who was there when I got there; because people 
don't concern me when I go to a fire. I go to fight the fire. 

Q. Do you know who put the water on the fire 1 · 
A. Well, I put some on it and there was another fireman, 

but I don't recall his name. 

Mr. Kilgore: Alright, I don't have anything else. 

RE-DIRECT EXAMINATION 

By Mr. Goad: 
Q. Well, you all got the fire out, didn't you 1 
·A. Yes, sir. 
Q. Do you recall what kind of a foundation, this house 

.had, back there where the fire was 1 
A. Rock. 

page 35 r Q. Did anybody, knock any of the rock out of the 
way¥ 
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A. I don't know whether they had to move any rock to 
get under there or not. 

Q. How did you get under there 1 
A: I crawled under but whether we move any rock, I don't 

recall. · 
Q. Do )7ou recall if there was any trap door, so that you 

could get up under this house 1 . 
A. I didn't see it. The underpinning· had been moved 

do·wn so low, but whether I had to move any to get under, 
I don't remember. 

Q. You could see the hay from the outside 1 
·A. Well, it was dark and I couldn't see it until I got the 

light to go under and I wasn't thinking about no hay being 
under. And when I got the. light, I seen this. bed down 
there-

Q: When you saw this bed of burnt hay, was you actually 
under the house or on the outside 1 

A. I hadn't got under the house, yet. 

Mr. Goad: Alright, that's all. 

RE-CROSS EXAMINATION· 
·' 

By Mr. Kilgore: 
page 36 r Q. In relation to that area, where it was burn- . 

ing, was there a11y loose hay under there 1 
A. All the hay that I noticed was on the sides of the 

rocks, under the· house, besides ·what was on the outside of 
the house. 

Q. In other words there wasn't any scattered around under­
neath there, it was all in that one area, between the fire and 
the rocks, is that right 1 

A. I don't recall. The ashes had been strewed back ten 
or twelve feet back to the rocks, as I went under the house. 
That's all I remember. . · · 

· Mr. Kilgore: Alright, that's all. 

G. H. SAUNDERS, having first been duly sworn, testifies 
as follows: 

DIRECT EXAMINATION 

By Mr .. Goad: . 
Q. You are Deputy Sheriff G. H. Saunders 1 
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. . A. Yes, sir. . 
Q. Did you investigate the occasion, in which this defend-

ant escaped from the jail here~ · 
A. Yes, sir. 

Q. Tell us about that investigation~ 
page 37 ( .. A.· We made a routine check about 9 :00 P.M. 

on 'April 7th, and found that' \Valter Lee Braxton 
had escaped; and he was picked up the following day in 
Amherst County. He escaped by using a hacksaw blade. 

By Mr. Kilgore: Your Honor, please, I'd like to take ex­
ception to this evidence that is being introduced, because 
I don't think it is relative to the arson charge. 

By The Court: Alright, sir. I'll overrule your objection. 
You note your exception. · · 

By Mr. Kilgore: Alright. I note an exception. 

Q. You say the bar was sawed into with a blade? 
A. Yes, sir. A hacksaw blade had been used to saw a bar 

at the far end of the jail. 
Q. What time was it the next day that you picked him up~ 
A. He was put back in jail at 2 :45 P.M. on the eighth. It 

must have been about two p'clock on April 8th. 

Mr. Goad: Alright, that's all. 

CROSS EXAMINATION 

. By Mr. Kilgore: . 
page 38 ( Q. Have you had any trouble with him ·since 

then? 
A. No. 

Mr. Kilgore: No further questions. 

The witness stands aside. 

K. M. QUICK, JR. having first been. duly sworn, testifies 
as follows: 

DIRECT EXAMINATION 

By Mr. Goad: · 
Q. Is your name K. M. Quick, Jr.? 
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A. Yes. 
Q. And do you live down at Fabed 
A. Yes, sir. · 
Q. When this case arose on March 11th, were you Deputy 

Sheriff of this County~ 
A. Yes, sir. . . .. 
Q. Tell all you know about the investigation of this case~ 
A. We received a call at 11 :05 A.M. on March 3rd· 
Q. March the whaU 

·A. March llth, I'm sorry .. That Walter Lee 
page 39 r Braxton had tried to burn James Robertson's-

By Mr. Kilgore: Your Honor, please. I object. 
By The Court: .Thats' hearsay, of course. 

Q. YOU got a call about this case and what was done? 
A. I was on duty at the office at the time and the Sheriff 

investigated it. · 
· Q. Then did you get another call that night?· 

A. Yes, sir. There was another call at approximately nine 
fifteen on March 11th. ' . 

Q. As a result of that call, what did you db? 
A. As the result of that call, I went to a fire at Massies 

Mill, down at Jim Robertson's home, which had burned under­
neath and on the side. 

Q. Was the Fire Department there? 
A. The Fire Department had the fire out, when I arrived 

on the scene. 
Q. Pardon me. . 
A.· The Fire Department had the fire out, when I arrived 

on the scene. 
Q. You go that call at approximately 9 :05 P.M. ~ 
A. From 8 :55 until 9 :00 P.M., I'm. not exactly sure whaf 

time it was. It was right around nine o'clock. 
page 40 r Q. Do you know what time you got up to Jim 

Robertson's house~ 
A. At nine fifteen is when I arrived at the scene. 
Q. Did you make. any investigation there at the house, 

where the fire had been~ 
·A. Yes, sir. ·I parked in front of the house and I saw hay 

strung from the road to. the house. I followed it under the 
house and found it burning. . 

Q. Did you see any hay under the house that wasn't burn­
ing~ 
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A. Yes, ,sir. 
Q. At that time, did you trace the hay back any further? 
A. Not at that time. No sir; 
Q; What did you do then? 
A. I talked to the people that was at the scene. Received 

information from them. 

By The Court: Don't say what you ha:d been told. 

Q. As the results of that information where did you go 
next? 

A. As the results of that information, I we~t to talk to 
Walter Lee Braxton. I arrested him for attempted 

page 41 r arson and brought him in. 
Q. Where did you arrest him? 

A. At the home of Sally Mae Fisher, right back of Hender­
son's Store. 

Q. Do you know what time you actually arrested him that 
night? 

A. At 9 :55 P.M. 

By The Court: 
Q. \i\7bat was the weather like that night, do you know? 
A. It had been raining. The ground was wet. Actually 

the ground was muddy. 

By Mr .. Goad: 
Q. Tell what you found at the Sally Mae or "Doll" Fisher 

house, when you arrested the defendant Braxton? 
A. I found him there. I went in. He was in bed. While 

he was dressing, I observed his shoes sitting beside the stove 
and they had mud dripping off of them. I also asked him, 
how long he had been there. He said he had been there for 
several hours, about three hours. 
. Q. Could you tell if he had been drinking? 

. A. Yes, sir. He had been drinking. 
Q. Did he walk alright? 

page 42 r A. Yes, sir. 
· Q. Do you know anything about this can with 

kerosene on it 

By Mr. Kilgore: Your Honor, please. I'm going to object 
to this line of questioning. The kerosene can doesn't have 
anything to do with it. 
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Bv The Court: I don't know whether it has or not. He can 
certainly ask him where he found it. 

Q. I'm asking, do you know anything about this can with 
the kerosene~ 

A. Yes, sir. I found that can approximately twenty five 
feet in front of Jim Robertson's home, sitting by a rose 
bush. 

Q. Was it out in the open or was it under the bush 1 
A. It was sitting under the bush. · 
Q. Was that the front, rear or side of the house~ 
A. The front, right directly in front of it. 
Q. "Where was it, in reference to the driveway~ · 
A. The driveway runs up, right beside the bush. 
Q. Did you find it that night~ 
A. Yes, sir. I did. . 

Q. Is this the can here, and the oil that was in iU 
page 43 r A. Yes, sir. That's the mark I made on it and 

. how much oil that was in it .. 

Mr. Goad: Your Honor, we would like to introduce this 
into evidence. 

By The Court: Alright. That's Exhibit No. 3. 

Q. Did you ask \Valter anything about that oil can~ 
A. Yes, sir .. I ask him about it and he first denied seeing 

it; then later he told me that he had had it. Had brought 
it from Sally Mae Fisher's to Jim Robertson's home. I asked 
him for what reason, he said, to make a torch so that he 
could see in the dark to get across the creek. 

Q. You testified that you made a preliminary run on the 
hay back to the road. Did you find anymore hay that evening 
or the next day~ 

A. The only hay I observed was leading from the home 
to the road. I went back approxin1ately three hours later, 
I traced the hay from the road across the cattle guard, in 
front of the home leading up to Mr. D .. B. Campbell's barn. 
\Ve traced it out to the :field that night, it was dark; so 
we left and went back the next day and traced it from there 
to Mr. Campbell's barn, which is about a quarter of a mile 

from Jim Robertson's home. There's a fence on 
page 44 r Mr. Campbell's property, where it had to be 

crossed, with the hay busted open and about half 
of it or maybe two-thirds of it was brought from the fence 
to the home; and the rest of it was left at the fence. 
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:Q. Could you trace this hay from Jim Robertson's 1 · 
A. That's correct. It was a clear trace. 
Q. When you arrested the defendant, did you find any 

hay on him at that time 1 · 
A. Yes; sir. \Vhen I arrested the defendant, I found hay 

in his clothing, on his T-shirt and in his jacket, that he had 
on. 

Q. What did you do with those particles of hay that were 
on his person, at that time 1 

A. I put them in an envelope, a white envelope. 
Q. I hand you an envelope which is sealed with a seal, 

which says, "evidence, Federal Bureau of Investigation, 
\Vashington, D. C. Is that sealed up now1 

A. It is. 

Mr. Kilgore: Could I see that, Bob. 
Mt. Goad: Sure. · 

Q. Now, these are the particles of hay that you got off the. 
defendant's clothing, that night1 

. page 45 r A. Yes, sit. Plus some more, I imagine they 
. got lost in the envelope, but there was some other 

~mall particles. · · 
Q. Did you put them in this envelope 1 
A. I did. . 
. Q. And turned it over to Sheriff Whitehead 1 
A .. Yes. 

Mr. Goad: We can mark this No. 4. 
Mr. Kilgore: · Your Honor, please, if that hasn't been in 

his exclusive care and custody and control, since he took 
it over; I would like to object to the introduction of it. 

By The Court: I imagine you expect to trace it, don't 
you1 · 

Mr. Goad: Yes, sir. We're just starting off with the first. 
step. 

Q. Now, we have another bro-\vn envelope, here; marked 
hay found in Jim Robertson's home. Is that sealed with a 
seal that says Federal Bureau of Investigation 1 

A. Yes, sir. 

Mr. Kilgore: Is he the one that found that hay1 
Mr. Goad: I'm going to trace it through. 



34 Supreme Court of Appeals of Virginia 

K. M. Quick~ Jr. 

page '46 · ~: . Q. Tell what you know about this hay, that is 
from the Robertson house? · 

-: A. I got that hay from underneath the Jim Robertson 
home. 

o;· Q'. After the fire? 
·.'.A. Y<?s, sit. . .. - • . 

Q. And did you turn this 'particular hay over to Sheriff 
Whitehead of this county~. · 

A. Yes, sir. . . '· - .. . .. 
Q. ·vr as ·Deputy Sheriff RonalD ,Wood, with you• at the 

time? · · · 
, A. Yes, sir. He was. · . · . · . · .. ·· 

Q. \Vhere was this hay that was in the Robertson ho~se­
located in reference to the burnt hay? 

A. This was on the edge of it, where it had burned. There 
was a long trail of it, leading out to a hole. · 

Q. How long, would you say, that this hay went back up 
under the house? 

A. About two thirds of th~ length. 
Q. About how many feet? 

. A. Approximately ten or fifteen feet. 

Mr. Goad: This will be number five: 

page 4 7 r Q. I am going to hand you another envelope, 
. marked "hay from D. B. Campbell's barn." This 
is likewise sealed with a sticker marked "evidence, Federal 
Bureau of Investigation," Washi_ngton D. C. What do you 
know about this hay? _ 

A. I received this hay from Deputy Sheriff VVood. 

Mr. Kilgore: Your Honor, please, I will object to it being 
introduced into evidence at this time, since he didn't get it, 
himself. · 
··The Court.: He can go on and introduce the subject, placing 

it. 

Q. Deputy Sheriff Wood got this hay and gave it to you? 
A. That's right. 
Q. And you gave it to Sheriff \Vhitehead, along with the 

other? 
A. Yes. 

Mr. Goad: We can introduce it at this time or we can 
wait until Mr. Wood testifies. 
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Mr. Kilgore: Judge, it's all based on hearsay ev1dence. 
The Court: He just identifies it as far as this witness is 

concerned. . . . 
page 48 r· that Mr. \Vood gave him. That's all he knows 

about it. .. 
, Mr. Kilgore: He doesn't kno.w where it came from. · 

:: The Court: ·No; sir. · .. · : ·· · . ·. 
Mr. Goad: I will get to that next. 
Mr. Goad: Alright that's all. 

.. CROSS EXAMINATION 

By Mr. Kilgore: . 
· Q. You say yeiu arrested t:4e defendant on Saturday, March 

12th, is that right 1 
A. March 11th. · 
Q. That was a Saturday night1 
A. Yes,- sir. 
Q. Had it rained that day, or the day before 1 
A. I'm not sure. 

·. Q. The ground was pretty weU wet 1 
A. Right. . . 
Q. You say you arrested the defendant, for attempted 

arson1 
A. That's correct. · 

page 49 r .Q. Then when was he charged with the com-
pleted job of arson 1 

A. H~ was charged with arson on March 15th. 
Q. Four days later, is that correct1 
A. That's correct. 
Q. When you went to the :fire·, down there at Jim Robert-

son's, did you see Walter Lee Braxton over there? 
A. No, sir. I did not. 
Q. Did you see him on Route one-fifty-one 1 
A. No, sir. 
Q. Did you see him Route six-seventy-four1 
A. No, sir. 
Q. Did you see him over near Patterson'.s Store? 
A. No, sir.·· 
Q. See him near H & H1 

· A. No, sir. . 
Q. How about over to the Comity Dump1 . 
A. No, sir. I didn't go there. · 
Q. Altight, where did you :find him at, when you arrested 

him1 
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A. I found him at Sally Mae Fisher's home. 
·Q. Is that near the County Dump1 

A. It's right behind the Henderson's Store. 
page 50 r Q. Alright then,' how did you get over there to 

Doll's house, Sally Mae Fisher's house~ 
A. I drove in our truck. 
Q. Can you walk from Henderson's Store, right straight 

across the field and get to Doll's house 1 
A. Yes, sir. 
Q. Is there a fence~ 
A. Yes, sir. 
Q. Is there a creek 1 
A. Yes, sir. I believe there is. . 
Q. How far is Sally Mae Fisher's house from H & H Store? 
A. A quarter of a mile. That's just a guess. 
Q. But all your running around in that area, was by auto-

mobile, is that righU 
A. Up around Henderson's Store, that's correct. 
Q. Was Doll there, when you got to her house? 
A. Yes, sir. 
Q. Did the defendant have his pajamas on, had his clothes 

ofH . 
A. Yes, .sir. Had his clothes off. 

Mr. Goad: ·what was that question,· his clothes on or 
off. 

page 51 r Mr. Kilgore: I asked him if he had his clothes 
off and his pajamas on, and he said, "yes." 

Q. Mr. Quick, from your investigation, what size were 
those floor joists, under that house 1 

A. Two by sixes, I would say, but I don't know. 
Q. You don't actually know who went in Campbell's barn, 

do you? Do you know for a certainty who went in that barn 1 
A. No. . . 

. . 

Mr. Goad: .That's asking for his opinion. 
Mr. Kilgore: I'm a:sking him to a certainty; 

Q. Do you .know to a certainty, who went in there 1 Do 
you know to a certainty, who left the hay trail from the barn 
over to the Robertson's house 1 

A. No, sir. 
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Q. Looking at that picture we drew this morning; here is 
Campbell's barn and ba,ck over here is Jim Robertson's house. 
Where is this fence at, that all this hay was found, this half 
a ba~e that you just got through testifying about, where is 
that fence au 

A. There's a fence up here near this barn, somewhere in 
this area. 

Q. Is that the fence that runs down from the 
page 52 r barn to the creek? 

. · A. I'm not sure. All I know there is a fence 
there.· 

Q. Is that on the left hand side of the barn or the right 
hand side of the barn, Mr. Quick? Where you found the 
half bale of hay? 

A. I'm not sure of that. 
Q. Would yob show the Jury here, the path that you fol­

lowed, about which way it was on this map, please? 
A. I followed it from Jim Robertson's home, under his 

home, through here, through his driveway to the cattle guard, 
to the ·entrance of the Campbell property, up through the 
field to the fence~ . And I'm not sure which side of the fence 
it was on or where it is, but I went through the fence. 

Q. Was there any hay up Route 674, this way? 
A. I didn't see any, no sir. 
Q. Which side of the house was the hay on, when you got 

to Jim Robertson's, was it on the left or the right, looking 
from the cattle guard towards Jim's house? 

A. It was on the left hand side, in the rear. 
Q. You said something about this oil can. Wasn't that 

oil can found on Saturday morning? 
A. Not by me, no sir. 

page 53 r Q. Who found the oil can, do you know? 
A. No, sir. 

Q. Has a warrant ever been issued against Jim Robertson 
for shooting Walter Lee Braxton, to your knowledge? 

A. Not to my knowledge, no sir. 
Q. You didn't see "\Valter Lee up near Jim's house that 

night, did you? 
A. No .. 
Q. You didn't see him in that area? 
A. The qnly place I saw him, was at Sally Mae Fisher's. 
Q: And how far is Sally Mae's house from Jim Robert-

son's house, if you had to walk? 
A. Walk by road or by field. 
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Q. Either one f 
A. I'd say about a half mile, but I'm a very poor judge 

of distance. · 
Q. From your investigation, was there any inflammable 

material or fluid to ignite that fire, to your knowledge' 
· A. Not to my investigation. 

· Mr. Kilgore: No further questions. 

The witness stands aside 

page 54· r RONALD WOOD, having first been duly sworn, 
testifies as follows : 

DIRECT EXAMINATION 

By Mr.Goad: 
Q. You are Deputy Sheriff, Ronald Wood f 
A. Yes, sir. 
Q. And you were acting as a member of the Volunteer Fire 

Department of Piney River and also as . Deputy Sheriff in 
this casef · · 

A. Yes, sir. 
Q. When ybu went to the Robertson house, where the fire 

was, did you go with the fire departmentf 
A. Yes, sir. 
Q. Was that on the night of Saturday March 11th, of this 

year? 
A. Yes, sir. 
Q. What time did the fire department.go to the fire? 
A. We received the call at nine o'clock. · 

· Q. And did you go right then~ 
A. Yes, sir. · 
Q. And got to the fire a;bout what time~ 

A. About 9 :05. 
page 55 r Q. Did you help put the fire out' 

A. I went around behind the truck and went 
around the ·house with the assistant chief, and when we got 

· there we seen this row of ashes and the assistant chief told 
me-

Q. No, you can't say what someone told you. 
A. The assistant chief .asked me, well this house was set 

on fire. 
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Mr. Kilgore: Your Honor~ please, I object to that as being 
a conclusion and a hearsay stateme_nt. 

By The Court: Just say what you saw. 

Q. Just say what you saw1 
A. I saw hay on the rock. 
Q. What rock 1 
A. Underneath.the house. 
Q. Did you trace the hay, yourselH 
A. Yes, sir .. 
Q. Where did you trace it to 1 
A. I traced the hay from the house, came on back down 

the side of the house, down beside the fire truck to the road; 
and then it went up the road, I'd say approximately five or 

six hundred feet to a barb-w~re fence and a little 
page 56 r path to the right. And just at the fence there was 

some hay in a pile. I crossed the fence and I 
crossed the field. And just beyond the field, I'd say fifty 
or seventy-five yards, there is a driveway to Mr. Vincent 
Campbell's home. · 

Q. Does that driveway run on by the barn? . 
A. Yes, sir. I walked to the barn and picked up a little 

hay. ·when I got there the door was open and "there was a. 
little hay lying right there as you go into the door. 

Q. Was this that night or was this the next day~ . 
A. That night. Then the next morning, I went out there 

and asked Booker Essex, he looks after the cattle for Mr. 
Campbell. I asked him if he would go with me to the barn, 
to check on the hay. He said he would. 

Q. Did you go inside the barn 1 
A. The next morning, yes sir. 
Q. You didn't go inside the barn that night 1 
A. No, sir. 
Q .. What did you find when you went inside the barn, the . 

next morning 1 
A. I saw just about or a little less than a half a bale of hay 

on the floor. · 

By The Court : . 
page 57 r Q. Was there a lot of hay in this barn 1 

A. I didn't go upstairs, Your Honor. 
Q: Was there any downstiars, except this half a bale? 
A. Just this. 
Q. Just this half a bale you saw1 
A. Yes, sir. 
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By Mr. Goad: 
Q. Here's an envelope J:l?.arked "hay from D. B. Campbell's 

barn, now did you get that hay, yourself? 
A. Yes, sir. 
Q. ·And did you turn it over .to Deputy Sheriff Quick? 
A. Yes. 
Q. Now, where did· you get this hay, that is in this en­

velope? 
A. From the door step. 
Q. Of what? 

. A. Of the barn. 

By Mr. Kilgore: 
Q. \i\There? . 
A. At the barn, as.you go in the door. 
Q. On the outside? 

.A. Yes, sir. . 
Q. The door step? 

page 58 r A. Yes, sir. 

Bv Mr. Goad: 
··Q. Was that where you started tracing it from? 
A. Yes, sir. 

· Mr. Goad: We would like to introduce this. 
By The Court: Alright, that will be No. 6. 

Q. Mr. Wood, here is a big bag, there feels like there is 
hay in it. \i\T ould you tell us what you know about that bag? 

A. That's what I picked up from the barn to the house, 
along the road, across the field. 

Q. All the way? 
A. Yes, sir. 
Q. From the barn to who's house? 
A. Mr. Jim Robertson's. 
Q. You picked this up yourself? 
A. Yes, sir. · 
Q. And put it in this bag? 
A. I sure did .. And brought it to the sheriff's office. 

Bv The Court: Let me see what color it is. 
By Mr. Goad: \i\T e would like to introduce that bag of hay, 

. as No. 7 .. 
page 59 r The Court: Alright sir. 

Mr. Goad: Alright, that's all, Mr. Wood. 
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. CROSS EXAMINATION· 

By Mr. Kilgore:. . 
Q. Does that look like the same kind of hay, Mr. Wood 7 
A. I ain't much on hay, sir. 
Q. You don't have any idea where this bale of hay here, 

came from, sitting here at my desk7 
A. No, sir. . 

. Q. Is there anything unique about this hay, that's been 
introduced here today 7 You :find it just anywhere, don't you~ 
Don't most of these farms around here in Nelson County 
have it~ · 

A. I imagine they do, but I'picked this up from that barn 
to the road. 

Q. Now this is Patterson's · Store here, and up here is 
Henderson's Store; and this is Route 674, is that where Jim 
Robertson's house is located~ · 

A. Right. . . 
Q. Now, this .is Campbell's barn .and Jim's house is over 

here, righU 
page 60 r A. Yes, sir. 

Q. Now look right here, You said awhile ago 
that :five or six hundred feet up the road, is where you 
picked up about a half bale of hay. Show· the jury, please, 
along in here, where that was 7 

A. Here's the barn. It came out the barn, up the road 
here to Campbell's driveway, and went straight across the 
:field to the barb-wire fence running along the road. 

Q. In other words there is a fence, right here 7 
A. There's a fence on this road. . 
Q. Alright, we'll put it right there. And this was, how . 

far from Jim's house 7 
A. I think approximately four or :five hundred feet. 
Q. Up the road~ 
A. Yes, from the house up there. 

. Q. Mr. Wood, you don't know who layed that hay trail 
down, do you~ 

A. No, sir. 
Q. You don't know when it was put down there, do you~ 
A. No. I picked it up that night. 
Q. I know, but it could have been put down there a week 

before~ 
A. He had cattle in there. 

page 61 r Q. Oh, he had cattle in there, feeding~ 
A. I don't know. 
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Q. How many cattle do they feed there, in the c'ourse of 
a day1 · · 

A. I don't know. 
Q. Who fed them, do you know1 
A. Essex, I think. .. 
Q. Was there any loose fodder, down there in that barn? 
A. I didn't look to close. 
Q. How many bales of hay was in the barn, downstairs? 
A. Just a half of one, that we seen Sunday morning. 
Q. Did you go up in the loft? 
A. No, sir. 
Q. Did you go with Deputy Sheriff Quick around to "Doll's11 

house, when Walter Lee was arrested? · 
A. Yes, sir. 
Q; What time did you all get around there? 
A. It was around the last part of the night. 
Q. Was it close to midnight or closer to eleven o'clock, I 

like to have a rough idea? 
A. I'd say around ten or ten thirty,. something like 

that. 
page 62 r Q. \Vas Walter Lee Braxton in bed, when you 

got there? .. 
A. Yes, sir. · 

Q. Did he have his clothes on? 
A. No: 
Q. Or off? 
A. Off. 

By A Juror: Your Honor, I didn't catch that. 
By The Court: He said.he had his clothes off. 

Q. Did he have a pair of pajamas on? 
A. I don't know. 
Q. Now when you all got to the fire, Mr. Wood, from your 

.observation and of having been a fireman, how long did it 
look like that fire had been started? Could you tell? 

A. I couldn't. · 
Q. You don't know. 
A. No. But Mr. Campbell was the first man that got there. 
Q. Well, when you got there, how long did it look like it had 

been burning? 
A. There had been some water put on it. 

By The Court:· That's a matter of opinion, Mr. Kilgore, of 
how long it had been burning. 
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Q: Did you .all send any of that dirt to the 
page 63 r F.B.I. to he analyzed, where the fire was suppose 

to have taken place¥ 
A. Who¥ 
Q. Anybodyr 
A. NotI. 
Q. Was the. State Representative of the . Fire Marshall's 

Office called into this case. · 
A. No. I don't think so. 
Q. Is it normal procedure to call in the State Fire Marshal, 

if there is a question of a case being an arson case or not¥ 
A. That, I don't know. · 
Q. You do know what \Valter Lee was arrested for, that 

night¥ 
A. Yes, sir. 
Q. What was he arrested for¥ 
A. Arson. 
Q. \Vell, now do you all generally call in the State Fire 

Marshal Representative or one of his district men, if it's a 
question of arson or not¥ 

A. I think this is the first one we've had. 
Q. Did you see Walter Lee Braxton at Jim Robertson's 

. house, when you got there that nighU 
page 64 ·r A. No. 

Q; Did you see him anywhere along Route 67 4, 
as you pulled in. 

A. No. 
Q. Did you see him anywhere near Route 151 ¥ 
A. No. 
Q. And you saw him where¥ 
A. At Doll Fisher's, when we picked him up. 
Q. At Doll Fisher's¥ 
A. Right. . 
Q. About what time was it¥ 
A. I'd say between ten and ten thirty. 

Mr. Kilgore: No further questions. 

RE-DIRECT EXAMINATION 

By Mr. Goad: 
Q. Mr. Wood, when you went along and traced this hay 

and picked up a bag full; were you by yourself¥ 
A. Yes, sir. 
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Q. Deputy Sher~ff Quick wasn't with you? 
A. He was with me up.to the fence that night, but Sunday 

morning from .the fence to the barn, I was by my­
self. 

page 65 r Q. Did Quick come back the next day? 
A. Not as far as I know. I came in the office 

.and gave him this sack of hay. 

Mr. Goad: That's all. 

RE-CROSS EXAMINATION 

By Mr. Kilgore: 
Q.· Did you put that hay in that sack? 
A. I sure did. · 
Q. Is that the sack? 
A. That's the sack that I put it in. I got it from my barn, 

myself. . 
Q. How far is it from Jim Robertson's house to H & H 

Store? 
A. Depends on the way you came. 
Q. You got to come out of the field, haven't .you? 
A. You could come out the road. 
Q. Say you are walking through the field, over towards 

th('.l culvert near Patterson's Store and walk up Route 151, 
how far would it be? 

A. Oh, I'd say approximately half or three 
page 66 . r quarters of a mile. . 

Q . .Now visualize yourself over to H & H Store, 
going through the woods by those trailers, go by those big 
oak trees, through that great big open field before you get 
to the county dump and over to Doll's house. How far is that~ 

A. I couldn't tell you. · 
Q. Couldn't you give us a rough idea? 
A. No, I couldn't. 

Mr. Goad: We've introduced the map and it's got a scale 
on it. 

Mr. Kilgore: I know that, but we're working around the 
other side of Doll Fisher's house and I want to know-

By The Court: This man hasn't testified to anything about 
the distance over there or that he was ever there. 

Q. How far is it from the dump to· Doll's house? 
A. I don't know. 

J 
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. Mr. Kilgore: Alright, no further questions. 

The witness stands aside. 

page -07 r By Mr. Goad: I would like to recall . Sheriff 
Whitehead. 

RE-DIRECT EXAMINATION 

By Mr. Goad: 
· Q. Sheriff vVhitehead, we have three enevlopes of hay, 

here, that have been introduced into evidence. The first one 
is the one that has the particles in it that came off of the 
defendant's clothes. Then there is a sample from the barn 
arid another sample from under Robertson's house. Tell us 
when you came into possession of those thr~e samples of hay~ 

A. Deputy Sheriff Quick had these in his possession and 
I first saw them then, they were locked up in his locker, down. 
in the sheriff's office. vVe planned to make a trip to Washing­
ton to the F~B.I. laboratory to turn them over to the F:B.r. 
Deputy Sheriff Quick became incapacitated and could not go, 
so I took these samples of hay into my possession and trans­
ported them to the F.B.I. laboratory in Washington, D. C., 
where I .turned them over to the agent. 

Q. Do you know the name of the agent that you turned 
them over. to~ 

page 68 r A. I can't recall his name right off hand, but I 
can identify him. . 

Q. Did you get these samples back from the F.B.I. ~ 
A. Yes, sir. They were mailed back to me. 
Q. And did they come back, sealed up, like I showed this 

morning, with these seals on them~ 
A. Yes, sir. 
Q. And they have been in your possession ever since~ 
A. They have been locked in my locker, downstairs in the 

sheriff's office; and were brought up here this morning. 

Mr. Goad: Alright, that's all. 
Mr. Kilgore: Your Honor, please, based on Mr. White­

head's. evidence; I still would like to renew my motion that 
that hay be denied omission into this trail, because it is mere 
hearsay as far as he was concerned that it came out of these 
certain places. 

By The Court.: It wasn't heaisay as far as the hay Mr 
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Quick picked up, or as far as the hay· Mr. Wood picked up. 
They placed in the hands of Mr. \Vhitehead and he's placed 

it in the hands of the F.B.I. · · · · 
page ~9 r 1\fr. Kilgore: I would like to note an exc~ption. 

' - •: - . 

·RE-CROSS EXAMINATION ' 

By Mr. Kilgore: 
Q. Have you ever seen that oil can before? 
A.· Yes, sir. . 
Q.· Did you se·e it on Saturday, the day thefire started~ 
A. Yes, .sfr. I assume ies the same one, 'if it's not, it's very 

simifar. . 
Q. Is that marked Commonwealth's Exhibit No. 3 ~ 
A. Yes, sir. That is. 
Q. Well, can you identify that as the can that was found 

up there~ 
. A. No, sir. I can't, I didn't find it. 

Q. Did you see it up there about eleven or twelve o'clock 
on Saturday~ · · 

A. I just got through testifying that I saw that one or one 
very similar to it. , 

Q. Did it have any oil in it~ 
A. Yes, sir. 

page 70 r Q. How much oil did it have in it as the time 
you saw it~ . 

A. Roughly half full, I didn't measure it, I just look at it. 
Q. You didn't answer that fire call, that night, did you, 

to Jim Robertson's house~ 
A. No, sir. I'm not a fireman. 
Q. I mean you didn't investigate it? 
A. Didn't investigate what. 
Q. The fire~ 
A. Yes, sir. \Vhen the sheriff's office first got the call, I was 

just on the outskirts of Charlottesville and overheard the 
radio conversation between Deputy Sheriff Ronald Wood 
and the dispatcher, in my office, talking on the radio about 
the fire. I called them and told them that I would continue on 
to the hospital and jnstructed Deputy Sheriff Quick to proceed 

· on to the scene and start the investigation and gave him 
specific instructions as what to look for, who to look for, 
based on information that I received earlier in the day. I 
subsequently returned from Charlottesville and proceeded to 
the sc.ene, where I assisted in the investig~tion. This was 

after the defendant had been arrested. 
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page 71 r .. · Q. ''That t)me was it that you monitored this 
· conversation about the fire~· In other words the 

time that the fire was bei;ng reported~ . 
::·,A. -I didn't make any special note of the time, but: it was 
somewhere in the neighbor.hood of 9.:00. I don't know exactly 
a few minutes before or after. . · 

Q-. But it was about 9 :00? . 
;' A. Somewhere in that neighborhood. 

'-Mr'. Kilgore: Alright, I don't have anything further. 

-- ·The witness stands aside -

_: RICHARD 1,V. FLACH, having first been duly sworn, tes­
tifies as follows: 

DIRECT EXAMINATION 

Ry Br. Goad: 
Q. Is your name Richard Y.l. Flach? 

.A. Yes. 
, Q. Where do you live? 

A. I live at· 3027 Aspen Lane, Falls Church, Vir­
ginia.· 

. page 72 r Q. 'Vhat is your occupation? 
\' A. I am a special agent of the Federal Bureau 
qf Investigation; and I am presently assigned to the Labora­
tory in 'Vashington, D. C. as a geologist and botanist. 

Q. What are the nature of your duties? 
A. I examine items of evidence and materials that are 

sent to the laboratory in connection with soils, minerals, 
anything of the mineral nature or botanical nature. 

Q. That would include plants? 
.'.A. Yes. -

Q. Such as hay? 
A. Yes. 
Q. How long have you been employed in that position? 
A. I have been a special agent since 1942; and was as­

signed to the laboratory in 1943. I have been in the laboratory 
since 1943, making these examinations. 

Q. Wnat is your educational background and preparation 
for handling a case such as this one? 

A. I received a bachelor of science degree from North­
western University, majoring in geology and botany. And I 
had two and a half years in graduate work at Northwestern 
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in those same subjects. I spent two years as a 
page 73 r botanist and geologist at Firestone Plantations 

· Company in Liberia, West. Africa. I was the inde-· 
pendent consulting petroleum geologist for almost five years 
in the oil fields of southern Illnois. Then l entered the 
Federal Bureau of Investigation ill 1942. 

Q. Since that time, could you say how many times you 
have appeared in Court as an expert witness in these fields? 

A. I don't know the exact number, but over the past twenty 
four years, I have appeared hundreds of times in Court .. 

Q. It's already been introduced into evidence, Common­
wealth's Exhibit No. 4, which is a white envelope with a 
cellophane envelope inside of it. Commonwealth's Exhibit 
No. 6, which is a brown envelope with particles of loose hay 
and also some hay inside a cellophane envelope. And Com­
monwealth's Exhibit No. 5, which is anot;h.er brown envelope, 
with some loose hay and also a cellophane envelope with 
hay in it. Now can you tell if you ever received the Exhibits 
that you have in your hands 1 

A. Yes, I received all three Exhibits in the F .B.I. Labora­
tory from Sheriff ·whitehead of Nelson. County, on May 9th, 

1967 .. 
page 74 r Q. Then what did you proceed to do 1 

A. I made an examination of these itmes and 
returned it to the sheriff's office, here in Lovingston on May 
16th, by registered mail. 

Q. Did you put those seals on there that _are marked 
Federal Btireau of Investigation 1 

A. Yes, I received the materials in the brown envelope 
and the white envelope, but I took portions of the hay and 
placed them in the cellophane envelops in order to make 
other examinations. The material from the white envelope 
I placed ii1 this cellophane envelope and then replaced it 
back in the white envelope at the time I returned it.· The 
same holds true of the one marked Exhibit No. 6. 

Q. \Vill you explain what type of examination you made 
of the hay1 

A. The first examination was of the speciman that I had 
marked K-1, your Exhibit No. 6; in order to find what the 
hav consisted of. 

Q. Where was that hay in Exhibit No. 6 from 1 
A. It is marked on the env~lope "Hay from D. B. Camp­

bell barn". I found that it consisted of two kinds of grass. 
One is known as orchard grass and the other 
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page 75 r is known at tail oat grass. I then examined this 
speciman, I had marked at Q-2, your Exhibit No. 

5, which is the enyelope- marked, "hay found in Jim Robert­
son's home"; and found that it consisted of those same two 
grasses of about the same degree of driness and physical 
characteristics. 

I then examined the material that was in this envelope, your 
Exhibit No. 4, that I marked as Q-1, and found that the 
fragments of grass in here, consisted of portions of leaves 
of orchard grass and this portion was similar in character­
istics to the orchard grass in the other two specimens, it 
could have come from either of those sources or another 
source of orchard grass. 

Q. Does orchard grass have a. technical name in Latin¥ 
A. Yes, it's known as dactylis glomerata, that is the genius 

of species. All botanical or all plants are given Latin names, . 
in order that they will be the same all over the world. Local 
names vary from place to place. 

Q. The other type of grass in the larger samples of hay 
there, was oat grass, is that righH 

A. Yes. That oat grass is anhenatherum elatius. Arrhen­
atherum is the genius and the species is elatius; the common 

name is tall oat gr.ass. 
page 76 r Q. Now, the orchard grass and the tall oat grass 

is the only two varities that you found¥ 
A. Yes, they were the only two kinds of grass that was 

present in these two specimans of hay. And the only one, 
dactylis or the orchard grass was the only one present in 
Exhibit No. 4, which is the fragments, which are off of his 
clothes. · 

Q. There was no oat grass in that~ 
A. No. 
Q. Was the orchard grass in that smaller envelope off of 

his clothes, is that similar to the orchard grass in the samples 
·from under the Robertson house and from the·barn door¥ 

A. Yes, it is the same genius and .species; and has the same 
phycical characteristics, in that it is partially dried. 

Q. V\T as that oat grass taken off the defendant's clothes, 
was that dissimilar or different in any way from the orchard 
grass found at the barn and under the Robertson house¥ 

A. No, sir. It was similar in all of it's physical char­
acteristics. 

Mr. Goad: Alright, Mr; Kilgore. 
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page 77 ( CROSS EXAMINATION 

By Mr. Kilgore: . 
Q. You talk about this genius and the species and all of 

that. Orchard grass is orchard grass isn't it1 
A. There are numerous species and the particular specie 

which is identified in this case is glomerata. 
Q. Look at this, is that orchard grass 1 
A. Yes, that's orchard grass. , 
Q. Is that similar in nature to the orchard grass that you 

analyzed in the last few days~ 
A. I couldn't determine if it was the same species, without 

examining it under the microscope. 
Q. You don't know of your mvn knowledge, where this hay 

came from, do you 1 
A. No, sfr . 

.. Q. You don't know who put it out there, do you~ 
A. No, sir . 

. Q. Is that orchard grass sorta like straw~ 
A. Yes, most of the grass stems in a dry condition, have 

been regarded as straw. 
· Q. Now, these grass fragments, that you have been talking 

about, is that more or less a stern or what1 
A. No. Are you speaking of Exhibit No. 4. 

page 78 ( Q. Number 4, you referred to grass fragment 
leaves being from the orchard grass~ . 

· A. Yes, this leaf fragment in here are orchard grass frag­
ments . 
. Q. Can you tell me what kind of hay this is~ 

A. There is a ni.1mber of different grasses in that, this 
appears to be like timothy, I wouldn't be able to identify all 
of those, without making an investigation. 

Q. Is there any orchard grass in there~ 
A. Not that I can see right off hand, there may be buried 

in there, but if you'll notice the head of orchard grass, it is · 
different from these other heads appearing on the surface. 

Q. \Vould you point for the Jury in that Exhibit No. 6, 
which kind of hay is that right here 1 

A. That's the orchard grass. 
Q. \l\TJ1ich is this ~ 
A. That is the tall oat grass. 
Q .. Does that have another name1 
A. Yes, that's the arrhenatherum elatius. 
Q. What is this big long thing called 1 
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A. I couldn't name this off hand, without checking it. 
Q. What kind of hay is this, that came out of 

page 79 r this sack~ . 
A. This is the orchard type in here. When you 

get to the piece of the stem, you can't tell what it's from: 
You must have a piece of the leaves in order tell what it is. . 

· Q. Look at this sack, is that more or less 1ike straw or is 
it more like hay~ Just from it's appearance~ 

A. Well, the terms are used interchangeablly in many 
. places. Straw is usually the course stem portion and hay is 

used for pastures grasses and materials used for feed. 
Q. You say the stuff in the sack is what, now~ . 
A. This material by itself, I would call this straw and this 

finer material is usually regarded a. hay. 
Q. Can you look at this thing and tell me what that is~ 
A. -vv ell, it looks like wild asparagus. 
Q. Can you identify that leaf~ 
A. One of them looks like sassafras, I, wouldn't say for 

sure. 

Mr. Kilgore: Your Honor, please,! would like to introduce 
this as Defendant's Exhibit No. 1. 

page 80 r By Mr. Goad: Where did that sassafras come 
from. 

· .. By The Court: I don't know, I guess he is going to follow 
it up. · 

Q. Is this what you call tall oat grass~ 
A. No, this is not tall oat grass. 
Q. What is that that is in your hand~ 
A. I wouldn't know the name until I made a run on it. 

There are too many grasses alike. 
Q. \Vhere were you borned, Mr. Flach~ 
A. In Pickway, Ohio. · 
Q. Is that a city~ 
A. Yes. 
Q .. Do you know the kinds of hay or kinds of grass, that 

were in the bales of hay that we have been talking about 
here, today~ . 
: A. No. The only specimans I examined were thes.e that ·I 

am holding here. . 
Q. But there could have been other kinds of hay in there~ 

By The Court: Obviously he doesn't know. 
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Q. Is there anything peculiar about the hay in these plastic 
· envelopes 1 Is it a peculiar type hay1 

pag~ 81 r . A. No. Orchard grass at1d tall oat grass are 
commonly known as pasture grasses and· are used 

as hay. 
Q. You say they are commonly known, but are they com­

mon grasses in this area 1 
A. Yes. 
Q. There isn't anything ·unique about orchard grass, is 

there1 
A. No, sir. 
Q. Would you be likely to find it in a lot of different areas 

in this county1 
A. It's quite possible that it would be found iri many areas. 
Q. Does it· have to grow to a high state of cultivation or 

does it just sort of grow wild 1 
A. It grows both. 
Q. Is.that sorta like sage brush or not1 
A. 'No. It's entirely different. 
Q. Were you asked to analyze any of the dirt or any par­

ticles pertaining to the fire 1 
A. No, sir. 
Q. You didn't examine any charred material 1 

.. A. No, sir. 
Q. You don't know whether inflammable ma­

page 82 r terial was used to start the fire or not f 
. A. No. . . 

Q. Did you personally conduct these tests f 
A. Yes, I did. . 
Q. Mr. Flach, there's been evidence here today about the 

barn and you talked about where the hay came from; and 
the defendant's clothes. Can you eliminate other sources of 
orchard grass 1 · 

A. No, sir. 
Q. YOU don't know whether there has been a fire OT not, 

do you1 . · 
A. Nb; sir. 
Q. Do you know anything about fire 1 
A .. Yes; sir. 
Q. If you've got a great big floor joist, under a house, 

say 10 X 10, how long would it take to catch it on fire? . 
. · A. Depends on the condition of the floor joist. 

By The Court: Also what is used to try and st~rt a fi:re. 
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· Q. Alright, assuming that we are going to u~e Nelson 
County hay, how long would that hay burn 1 

A. I don't know. . 
page 83 r Q. How long would it take an oak or pine floor 

board to~ 

By The Court: Let's deal -..vith what was burned. It can't 
be oak or pine. 

By Mr. Kilgore: I don't know yet. 
, By The Court: Then the question is not proper. 

Q. If it. was oak flooring, which is ordinrirly useq, how 
long would it take that to catch on 1 

By The Court: There is no proof here, that there ~as an 
oak floor. You don't need to answer that. · 

A. I couldn't answer: the question, no matter what was 
used. 

Q. How long will a pile of this hay burn 1 
A. Green hay or dry hay. 
Q. Like _you just analyzed 1 
A. It Would depend on how tight it was packed or how loose 

it was. Ordinarily a pile of hay would burn for some time.· 
Q. What do you mean by sometime 1 . 
A. Well, it varies on the amount of hay present, the driness 

of the hay. Again you would have to know the condition 
under which the fire was placed ·on the hay in order 

page 84 r to tell how long the hay would burn. If necessary 
.· you would have to make some tests to see. 

Q. And you didn't conduct those kind of tests for this 
case, did you 1 

A. No, sir. 

Mr. Kilgore: I don't have any further questions. 

RE-DIRECT EXAMINATION 

By Mr. Goad: 
Q. How many different species of orchard grass, wouid 

there be in this part of the United States 1 
A. There could be numerous species. I don't exactly know 

how many could be in this area. 
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Q. How many species of the oat grass would you find in 
this section of the United States 1 · 

A. There could be several species of oat grass. The species 
of oat grass is wide spread; especially through the eastern 
half of the United States. 

Q. Are there in fact, -numerous species of orchard grass 1 
· · A. Not of orchard grass by the common name. There are 

other species of dactylis. Glomerata is the species 
page 85 r name. The first name is the genus, the big group, 

·then the species is the particular kind of grass, 
in this case glom.erata. There could other species by different 
.names in this area. 

By Mr. Goad: Alright, that's all. 

RE-CROSS EXAMINATION 

By Mr. Kilgore: 
Q. Fescue hay, is that sorta like oat grass, that you are 

talking about 1 
A. No, Fescue is an entirely different genius. 
Q. Does that grow around abundantly in this area~ 
A. As far as I know fescue is wide spread throughout the 

east coast. 
Q. You haven't been out to the Jim Robertson home, have 

you1 · 
A. No, sir. 
Q. Could you state to this .. Jury that if a fire started, how 

the fire started 1 
A. I have no knowledge of any fire. 

Mr. Kilgore: I have no further questions. 

The witness stands aside. 

page 86 r BOOKER ESSEX, having first been duly sworn, 
testifies as ·follows : · 

DIRECT EXAMINATION 

By Mr. Goad: 
Q. You are Booker Essex 1 
A. That's right. 
Q. Where do you work1 
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A. I work at Massies Mill. 
Q. How long have you ·worked there 1 
A. Eighteen years. 
Q. Do you live on highiray 1511 
A. That's right. . 
Q. Rjght near Mr. Donnie Campbell's barn 1 
A. That's right. 
Q. Back on March 11th, when this case came up, did you 

have charge of the barn, were you feeding the cattle for Mr. 
Campbell 1 

A. That's right. 
Q. Everyday. 
A.· Not everyday. Every other day. 

Q. This case arose· on a Saturday night. When 
page 87 r did you go to the barn, before that or after that. 

And tell what you found 1 
.A. I went Sunday morning to the barn. 
Q. \iVhen was the last time, before that 1 
A. I went Saturday evening. 
Q. The day before 1 
A. That's right. 
Q. vVas everything alright, Saturday evening~ 
A. Yes, sir. 
Q. How did you leave the door on the barn 1 
A. They had a stake in the door and a stick tied on a string 

and slipped down that way. When I -\vent there it was opened, 
Sunday morning. . 

Q. \iVhen you left .the barn Saturday evening, did you leave 
the door shut? Latched shuU · 

A. That's tight. . 
Q. ·when you left Saturday evening, March 11th, was there 

any hay downstairs in the barn 1 
A. No, sir. 
Q. V\There was the hay~ 
A. Upstairs. 
Q. How much hay was up there~ 

A. Fifteen bundles. 
page 88 r Q. This barn that we are talking about, is that 

it right there near Patterson's Store? 
A. Yes. 
Q · \iVhen you went back Sunday morning, what did you 

find 1 . . . . 
A. I found the door open and one bale of hay was thrown 

downstairs. I don't know who got the hay. . 
Q. How many doors were open, when you went back 1 
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A. Only· one. 
Q. And how much Of a bale of hay was downstairs~ 
A. Only one bale and it was broke. 
Q. \Vhat part of the bale of hay was downstair, Sunday 

morning~ 
A. About half of it, but who got the hay, I don't know. 

Mr. Goad: Alright, Mr; Kilgore. 

CROSS EXAMINATION 

By Mr. Kilgore: 
Q. Where was that half a bale of hay~ 
A. It was down where I feed my cows at. 

. Q. Was that in the middle compartment of the 
page 89 r barn, where you go upstairs~ 

A. That's right. It was laying right on the floor. 
Q. How many compartments are there in that barn~ 
A. I don't know that . 

. . Q. Well, have you got one section on the .side towards your 
house, where the cows go through~ · 

A. Yes, there's one there. 
Q. Have you got another section going through there 

where you go upstairs~ 
A. That's right. . 
Q. How about on the other side of that? 
A. I don't know. 
Q. Is there any loose fodder in there~ 
A. I don't know that. 
Q. Well, do you go in that barn~ 
A. I go in there. 
Q. If ow often do you go in that barn~ 
A. Every other day. 
Q. Was you in there yesterday~ 
A. No. 
Q. \Vas you in there Saturday~ 
A. \Vhat Saturday. 

· Q. This past Saturday~ 
page 90 r A. No, I don't go there on Saturday. I don't 

feed now. 
Q. Oh, you don't feed anymore~ 
A. No. 
Q. How many cows ,were you feeding? 
A. Eighteen head; · ·. · 
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Q. Big ones or small ones or what I 
A. They wasn't to large. 
Q. Did they eat up a lot of hay I 
A. I feed them about five. . 

· Q. Every time you'd feed. Every other day? 
A; Yes. 
Q. Where did you get the hay that you generally fed thesE. 

cattle frorril 
A. I didn't have anything to do with that, cause Mr. Camp­

bell would. usually get the hay. Oh, I'd. go upstairs and 
throw them down. 

Q. Did you every bust any hay bales, throwing them down'! 
A; No, sir. I don't have anything loose on the floor, cause 

I would feed it to them. · 
. Q. You say about a half a bale of hay was downstairs I 

A. And where it went, I don't know. 
page 91 r . Q. You don't know who put it down there, do 

you I 
A. No, sir. I don't. 
Q. You didn't see anybody put it:down there I 
A. No, sir. 
Q. Did you see anybody carry any hay away from that 

&arnl · 
A. No, sir. 
Q'. Did you go over to Jim Robertson's house I 
A. No, sir. 
Q. Did you at any time, just before that fire at Jim Robert-

son's or just after the fire, see this boy, Walter Lee Braxton' 
A. No, sir. · 

Mr. Kilgore: Alright, nor further questions. 

The witness stands aside. 
MARGARET JETT, having first been duly sworn, testifies 

as follows: 

CROSS EXAMINATION 

By Mr. Goad: 
page 92 r Q. Is your name Margaret Jett I 

A. Yes. 
Q. Does some of them call you Cora J etU 
A. Yes, sir. 
Q. ·vlell, what is your name I 
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A. Margaret. 
Q. Now, you recall the Saturday night that Jim Robertson's 

house was partially burned 7 · 
A. Yes. . 
Q. Were you in Jim Robertson's house 7 
A. Yes, sir. , - ·'\ 

· Q. Up until the fire, how long had you been living there? 
A. I think I came over there in January. · 
Q. How long had Walter Lee Braxton, the defendant, and 

his wife Shirley been living there 7 
A. I don't know exactly how long they have been living 

over there. 
Q. The early part .,of this year, had they been living over 

there with Jim for sometime? 
A. Yes, sir. 
Q. \i\T as vYalter Lee still living there the day of the fire, 

or had he left 7 
page 93 ( A. He had left. 

Q. About how long before the fire? 
A. About three weeks. 
Q. Had he been back to Jim Robertson's house after he 

left three weeks before? 
A. I think he come back once to get some more clothes that 

he had left over there: 
Q. \Vas he wife Shirley still living over to Jim's 7 
A. Yes; sir. · 
Q. She was living there the day of the fire? 
A. Yes, sir. 
Q. On Friday night before the fire, tell what you know 

about what happened at Jim Robertson's house that night? 
A. On Friday night Walter Lee and Cosby Johnson came 

up to the house. They sat down for a while and talked. They 
stayed a pretty good little while. Then they left and they 
hadn't gotten no ways from the house and Walter Lee turned 
around and came back. He layed down there on the sofa. 
Then John Henry Cabell and Louis Allen came and they 
were sitting in there talking to Uncle Jim, then John Henry 
went in there where \Valter Lee was and were talking, then 

they started to arguing and "Boy" told them to 
page 94 ( shut up that stuff, if they wanted to fuss and fight, 

to get out of his house. · 
Q. Who is "Boy"? 
A. That's Uncle Jim. 
Q. The blind man? 



·walter Lee Braxton v .. C~mmonwealth of Va. 59 

Margaret Jett 

A. Yes. 
Q. Alright go ahead? 
A. Then John Henry came in there,. then Walter Lee came 

in there and asked for a match and "Boy" say he didn't 
have one. Then he asked John Henry for a match and John 
Henry say, he didn't have any. Then Walter Lee said, "I 
betcha by morning that this shack will be.burned down," then 
he left. 

Q. \Vho said that~ 
A. Walter Lee. 
Q. \Valter Lee Braxton? 
A. Yes. 
Q. After he left, what happened?. . 
A. I don't know how long he stayed away before he came 

· back again. . · 
Q. Who came back~ 
A. \Valter Lee came back. Then he asked Uncle Jim for a 

match again, that he wanted to see how to get 
page 95 r across the creek, cause he had lost something at 

the creek. Uncle Jim told him that he didn't have 
one. Then he asked Uncle Jim to let his wife come to the door, 
cause Shirley wouldn't come to the door. Then he said,. "if 
yon don't open the door, I'm going to knock it down, and if 
I get in there to you, old man, I'm going to kill you." Uncle 
Jim said, "well come on in." And he hid against the door 
and that's when he .shot through the door. · 

Q. \i\T as the door locked ·or not 1 
A. The door was locked. 
Q. After the shot went off, what did you hear from outside 1 
A. Well, he hollered that you have shot me, then he stayed 

out there for awhile, then he left. - ' 
Q. Did you hear anymore from him~ 
A. No. 
Q. Now all of that was on Friday? 
A. That was on Friday night. 
Q. Then on Saturday, the next afternoon, what happened? 
A. Well, on Saturday morning me and Shirley and some 

other girls, we went up to the store and then we left from the 
store. 

page 96 r Q. \i\That store are you talking about 1 
A. H & H Store. Then we left from the store 

and Shirley stopped at a girl's house. 
Q. Shirley is the defendant's wife~ 
A. Yes. vV e went back down to the store and we· saw 

Walter Lee over there at Miss Hattie's. 
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Q. What time was it that you saw ·walter that Saturday? 
A. I don't know exactly what. time it was, it was in the 

morning. About nine or ten or something like .that. Then he 
came back up the road. Shirley went on over to the house. 
'rhen me and Brenda went to another house and I called 
down here, cause Unck• J.im had said to call and report what 
had happened last night. Mr. 'Wfotehead came up and I told 
him about what had happened. After I was coming on from 
calling down here, somebody had found some. oil, Shirley 
found the oil sitting there next to the bush by the creek. . 

· Q. Did you see the oil 1 · 
A. I didn't find the oil, but they showed it to me after I 

got there. · . 
page 97 ( Q. 'Who had it, when you first saw the oj] 1 
. A. Nancy got it and showed it to me. · 
. Q. When you first saw the oil, does this look like the can 
jt was in~ 

A. I think that's it. If it ain't, it's a can like if 

Mr. Goad: I'd showed her Commonwealth's Exhibit No.· 
3. 

Q. When and 'where was the next time that you saw 1,Valter 
Lee Braxton 1 · 

A. That evening nie and Shirley "\\rent out to the store. 
Q. 1,iVhat store W · · 

A. H & H Stoi·e. 
Q. Let J11e· ask you this, when you all were leaving Jim 

Robertson's going to the store, how did )rou go 1 
A. 1,i\T e cut across the field. 
Q. And across the creek1 
A. Yes. 
Q, Where would you come out on the main highway1 
A. At Patterson's Store or at the .bridge .. Sometime we 

come up by the culvert or we'd come up the creek. 
Q. Is that the culvert where the creek runs 

page 98 ( under the highway? 
A. Yes. 

Q. Alright, so you and Shirley went to the store that 
Saturday evening1 

A. Yes, sir. 
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Q. Where was Walter Lee, when you saw him the next 
·time? 

A. Him and.some other boys was lip in the woods. 
Q. What woods? 
A. A little bit from the store .. 

. Q. Did you see what he was doing? 
· A. Standing up there talking, I guess. 

Q. Is that a place where they hang around? 
A. Yes, sir. 
Q. Did you go on to the store? 
A. Me and Shirley both went into the store, then I told 

Shirley that I was going back to the house, cause at 6 :30 
that I was going fo watch Outer Limits. 

Q. Is that you television program~ 
A. Yes. vVell I left and headed on back. to the house. 

Shirley went on up into the woods, and tell me that she be 
on after awhile. 

Q. Did you see \Valter Lee Braxton on.your way 
page 99 r back from the store? 

·A. Well he was up in the woods when I left.from 
the store and Shirley went up in the woods where they were 
and I went on to the house. 

Q. Was it still daylight or was it getting dark when you. 
saw \Valter Lee that evening? 

A. It wasn't quite 6 :30. 
Q. Is that when yom TV program started? 
A. Yes and I was there when it carrie on. 
Q. Well, how long before 6 :30 was it that you· saw \Valter 

Lee Braxton there in the woods? 
A. When me and Shirley were together and came out to 

the store and I left Shirley and she went _on up in the woods 
and I went to the house; I didn't see ·w alter Lee no more 
during that Saturday night. · 

Q. How light or how dark was it, when you left H & H 
and headed 4qme just before 6 :30? 

A. It wasri 't dark. 
Q. \Vas it broad day light or was it beginning to get dark~ 
A. The sun was kinda going down, but you could still see 

everywhere you wan.ted.to see to. · 
. page 100 r . Q. Alright, you went on home and started. 

watching your TV Show? 
A. Yes. 
Q. Did you watch the whole show? 
A.· No, sir. 



62 Supreme Court of Appeals of Virginia 

Margaret Jett 

Q. You didn't get to see the end of it~ 
A. No, sir. 
Q. How long does it usually lasts? 
A. It lasts a hour. 
Q. Tell what happened to keep you from watching the 

whole show~ . 
A. Well, I was there looking at television and Annabelle 

Turner came in and ask where was Shirley and I said Shirley 
was at the road someplace. And she said whereabouts did 
you leave her, and I said I left her there in the woods with 
Walter Lee and some others. Then Annabelle says-

Mr. Kilgore: Your Honor, please, I've got to object to 
all of this hearsay evidence. 

Q. You had a converrntion with Annabelle Tilrner~ 
A. Yes,. sir. . · 
Q. Then did you leave the house~ 

A. Yes. 
page 101 r Q. ·:YVhere did you and the two Turner girls go~ 

A. We was headed across the field, then we met 
Shirley. We stopped and talked for a minute and then they 
went on and Shirley and me came on back to the house. 

Q. When you got back to the house was the OUter Limits. 
program still on or had it gotten over with~ 

A. It hadn't quite gone off. 
Q. Alright you got back to the house a little before 7 :30~ 
A. Yes, sir. 
Q. Then did you watch the TV some more~ 
A. Yes, sir. . 
Q. What was the next thing that happened~ 
A. We was sitting there watching the television and Shirley 

~aid lets cut the television off and go in there and play some 
· records. I said, alright. I didn't cut the television off at 

first, I went on into Boy's room and when I got in there he 
says isn't there some smoke or something in here. And I say, 
yeah, there some smoke in here, but there's no fire in either 
one of the stoves. He say, loo~ around, it could be something 
else. I checked the lights. and Shirley cut the switch off. I 

went out doors and looked around, from the front 
page 102 r porch around to the side door. I didn't see noth­

ing. Then I said you better watch, cause Walter 
Lee has said that he was going to-
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Mr. Kilgore: I object. 
By The Court: Don't say what anybody said to you. 
Mr. Goad: She has already testified to that, Your Honor, 

thathe was going to burn the house down. 
_ · By The Court: Oh, that's alright, whatever he said. That's 
an omission against interest. 

Mr. Goad:. Now she saying she told the others that . 
. · _ Mr, Kilgore: I know, that's what I'm objecting to. 

By The Court: ThtJ;t's self serving, she has already testified 
to it. So just don't repeat what you say to other people, either. 

Q. Alright, you all were checking around the house, then 
wh~t's the next thing that happened~ 
· A ... wren, we sat down; and Uncle Jim was in l1is room. 

Q. Could you smell any smoke~ 
A. Yes, sir. We could smell something burning, 

page 103 ( but we didn't know where it was burning. 
Q. ·Who was the first one to smell something 

burning~ 
A. Uncle Jim, in his room. 

•- Q. How fong before you found what was causing the smoke 
smell~ 

A. vVell, the curtain was pulled back where the television 
was sitting. And about that time Shirley looked and said. 

By The Court: Don't say what Shirley said. 

A .. Anyway the fire was at the window. 

By The Court:. 
Q. Did you see iU 

:A. Yeah, I saw the fire. 

By Mr. Goad: 
Q. Who saw the fire first~ 
A. Shirley saw the fire first. 
Q~ Did you see flames or smoke~ 
A. It was flames coming up there by the window. 
Q. Where were the flames that you saw~ 
A. They was blazing up beside the window. 
Q. ·what did you all do then, when you saw iU 
A. By the time that I got in to Uncle Jim's room, some more 

boys came, John Henry,· Russell and Charlie 
page 104 ( Fisher. Then I told Russell to come and go with 

me, and we called the fire truck; then we left. 
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Q. Where did you go to call the fire truck 1 
A. Up to-
Q. How far away is that 1 
A. It's not to. far, just up the hill. 
Q. About what time was it that you saw those flames 

beside the house 1-
A. It was between 7 :30 or something to eight. 
Q. Do you know how long it took the fire truck to get 

there, do you know what time they got th~re~ 
A. I don't know what time they got there. 
-Q. Did you see them come 1 
A. Yes, sir. 
Q. Had you come back to the house from calling on the 

phone, before they got there~ 
A. Yes. 
Q. ·what did they do 1 Put some water on it. 
A. Yes, they put some water on it. 

By The Court : 
Q. Did anybody throw any water on it, before the fire 

company got there 1 
A. Yes, sir. 

page 105 r Mr. Goad: That's all. 

CROSS EXAMINATION 

By Mr. Kilgore: 
Q .. Have you ever seen me before 1 -
A. Yes, sir. · 
.Q. Have I been down to Jim Robertson's house, to inter­

view you and talk to you about this case 1 
A. Yes, sir. 
Q. How many times have I been down there and talked 

to you about it 1 · · 
A. Three times. 
Q. Have you at any time discussed the case with me1 
A. No, sir. 

By Mr. Goad: I think the Court should tell the Jury, that 
she doesn't have to tell him anything. 

By The Court: No, she doesn't have to tell, except under 
a Court Order. 

By Mr. Goad: There wasn't any Court Order.. 
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By The Court : No. 

page 106 r Q. Margaret, why is it that yqu refused to not 
once or twice, but three times to talk with me 

about the case'? 
A. vVhen you asked me up there, I told you that I'd rather 

tell it in Court; so everybody could hear it. Didn't I tell 
you that. 

Q. What if I tell you 'that another lawyer had represented 
him and heard you before, didn't he 1 

A. Yes. 
Q. Who was at Jim Robertson's house on Friday night~ 

Just about the time that Walter Lee Braxton got shot 1 
A. Me, Shirley, Uncle Jim. I think that was all. 
Q. Was.Raymond Sandidge there? 
A. He could have been. 
Q. Was John Henry Cabell there? 

. A. No, John Henry wasn't there. 
Q. He wasn't there~ · 
A. He had left. 
Q. How about Russell Allen 1 
A. No, Russell wasn't there. . 
Q. You mentioned about someone putting water on the fire, 

before the fire department got there, who did thaH 
A. I don't know, cause I wasn't there then. 
Q. So, you don't know whether anybody did then 1 

A. ·vv ell, somebody put water on the fire, cause 
page 107 r the buckets was full of water when I ·left, and 

when I got back the buckets was sitten in the. 
kitchen. 

Q. pid they drink the wated · 
A. No. Can't nobody drink up a bucket of water that quick. 
Q. Did you go down there to where the fire was 1 
A .. No. I didn't go until the fire department had been there. 
· Q. Whf:?re is this trap door in Jim's house, where you go 

down through into that area back there. Under the steps 1 
A. What trap. · 
Q. Is there a trap door? . 
A. There was a trap door, but the door-ain't no door there 

now. 
Q. Where was this fire, vvas it on the back side or the 

front side? 
A. It was on the back side of the house. 
Q. Is there any rocks back there 1 
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A. Yes. 
Q. Does that sorta hold the.house off the ground? 

··A. Yes.· 
page 108 r. Q .. How high is it? 

A. It's right high. 
·; · Q. Can you· show the Jury? . 
· _A. I can't measure, cause I don't know how .. 

Q. Can you show them with your hand? 
A~ About that high. It might not be ·quite that high. 
Q. Did you go down there and see any hay OJ1 th.e ground? 
A.- I seen some, where it was scattered out. 
Q. Was it scattered out pretty good? 
A. No; where they had scattered it, when they put the fire 

out.. · · · 
Q. How much hay was underneath there? 
.A. I don't know. · 
Q. Are you prejudice against Vv alter Lee? 
A. I'in just telling what I know about it. 
Q. Are you any kin to Jim? 
A. Not much. 
Q. How much? 
A. We all call him Uncle Jim. 
Q. Is he your uncle~ 

A. No, sir. 
page 109 r Q. ·what time does H & H Store close? 

A. I think it closes at 9 :00. 
Q. \i\lbo was in the woods up there near H & H, when yon 

saw Walter, when you was up there with Shirley? · 
A. There was more boys up in the woods, but I don't 

know exactly who was there. 
Q. Well, did you recognize Walter Lee? 
·A. Yeah, I could see where he was standing, some of them 

wasn't facing the road. 
Q. Was John Henry up there? . 
A. I don't know who all was in the woods. I know that 

\;'\TaJter Lee was up there. 
Q. \Vhere was Walter Lee, was he up at the Big Oak, or 

the Little Oak, or where? . 
A. Right th~re at the edge of the woods. 
Q. Did anybody have any wine bottles out there? 
A. I can't tell you. 
Q. Was any of them drinking any wine? 
A. I don't know that. 
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Q. Did you see ·walter Lee bring that hay down there. to 
Jim's house f 

A. No, sir. 
· · . · Q. Did you see Walter Lee around Jim's house, 

page 110 ( about the time of the fire f 
A. No, sir. 

Q. Did you see ·walter Lee on the path between the culvert 
and Jim's house f · 

A. ·when . 
•. Q. Right there at about the time.of that firef 

A. No.· 
Q. Did you see him over at Campbell's barn f 
A. No, sir.· 
Q. Did you see him at Patterson's Store? 
A. ·when. 
Q. Right around the time of the fire 1 · 
A. No. . 
Q. Di.d you see Walter Lee on that road that comes around 

from Henderson's Store at all f' 
A. I don't think so. 
Q. Did you see Walter Lee after you left him up at the 

woodsf 
A. I didn't see him no more, after I left him up at the 

woods. 
Q. When Walter Lee said he wanted a match on Friday 

night,- did he say for what reason he wanted that match 1 
· A. Well, he asked Uncle Jim for a match, then 

page 111 ( he asked John Henry for one. 
Q. Did.he say what he wanted it for1 . 

A. They· say they didn't have none. Well, he said, "I 
betcha by morning this shack will be burned down." 

Q. Alright you heard him say that. Well, did he say the 
purpose for what he wanted the match f -

A. Not at that time, but he came back, he said he wanted 
to see to get across the creek, cause he had lost something. 

Q. Is that a very deep creek, where you have to cross f 
A. There's not much water, but it's.pretty high up. 
Q. How high up, stand up and· show the jury how deep 

it is 1 
A. I figure it's about this deep .. 
Q. Is there any logs across it f 
A. Yes.· 
Q. How many logs f 
A. There's two logs. 
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Q. Are they side by side, or are they separated? 
A. They are separated. 

· Q. How far apart 7 
page 112 r A. I don't know how far, but they ain't close 

together. 
Q. Are they round logs or are they flat Jogs? · 
A. Well, round logs, then some planks down there; 
Q. Do you all got any street lights down there 1 
A. No. 
Q. Did yo'!l see Walter L_ee set a fire down there at Jim's 

house? · 
A. No. I didn't see \Valter. Lee set no fire. 
Q. How many houses are on that road, where you turn in 

there at Henderson's Store, on either side¥ 
A. I think there is three on one side, and no houses on 

the other side. 
Q. Where. does the Cabell boy live¥· 
A. Theylive over on the other side. 
Q. Through the cattle guard¥ 
A. Yes. 
Q. How many trailers are they on that road¥ 
A. One. 
Q. Where is it at? \Vhere in relation to Jim's cattle guard¥ 
A. Just a little ways. 
Q. Would that be over towards the Campbell's barn¥ 

· A. There's are house there as you are coming 
page 113 r in from the cattle guard, you can come either 

way, there are two ways. If you come from Uncle 
Jim's place, you get to a trailer, then there's a house before 
you get to the barn. · 

Q. If you walk through the road over close to the creek, 
where you cross the cattle guard, that's where the trailer and 
the house are, up there-close together, right¥ 

A.·Yes. 
Q. Do you remember what month this fire was¥ 
A. In Marc.h. Or February. 
Q. February or March¥ 
A. I forgot what month it was in. 
Q. Do you remember what day of the week it was¥ 
A. Yeah, the shooting was done on a Saturday, when the 

fire was. · · 
Q. Was it cold¥ 
A. It wasn't ·what you call cold. 
Q. Well, did you need a fire¥ 



Walter Lee Braxton v. Commonwealth o'f ·v a. 69 

J ohm Henry Cabell 

A. We hadn't a fire since early that morning. 
Q. Was there snow on the ground 1 
A. No, there wasn't no snow on the ground. 
Q. Had it rained¥ 

. A. No, it hadn't' rained. . 
page 114 r Q. When you walked up the road; through that 

field and all to H & H, did you have your coat on~ 
A. I had a ·sweater on, I didn't have a coat on. 
Q. How ,long does it take you to walk to H & H from 

Jim's house, if you go by the path, and across over the fence 
at the culvert 1 · 

A. It don't tak~ me very long. I walk pretty fast. 
Q. Well, would you .say, twenty-five or thirty minutes¥ 

. A. No, it don't take that long. 
Q. How long would .it take you 1 . 
A. It probably take me around fifteen or twenty minutes. 
Q. Have you ever been over to Doll's¥ 
A. Yeah. 
Q; How far is Sally Mae's from H & H if you go through 

the woods1 
A. It would probably take you around about twenty five 

or thirty minutes, it might take you that long. 
Q. Do you know where the big oak is 1 
A. Up in the woods. 
Q. ls that close to H & H Store 1 
A. Yeah. 
Q. Do a lot of . boys hang out there and drink 

wine1 
page 115 r A. I can't say what all they are drinking. 

Q. And can you state to this Jury, Margaret, 
to a certainty, who put that hayunder JimRobertson's house¥ 

A. No, I don't know who did it. 
Q. Do you know who set fire to Jim Robertson's house 1 
A. No, I don't know who did that either. 

Mr. Kilgore: Alright. No further questions. 

· . The witness stands aside. 

JOHN HENRY CABELL, having first been duly sworn, 
. testifies as follows : · 
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~DIRECT EXAMINATION 

By Mr. Goad: 
Q. Is your name John Henry Cabell? 
A. Yes, sir. . · 
Q. How old are yoi.1? 
A. Twenty five. 
Q. Are you one of ones that help put out the fire at Jim's 

house, aren't you? · 
page 116 r A. Yes, that's right. . 

Q. The Friday night before the fire, were you 
over to Jim Robertson's house? 

A. Yes, sir. 
Q. Was Walter Lee Braxton,. the defendant, over there 

that night? 
A. Yes, he was over there. 
Q. Who got there first, you or V\T alter .Lee? 
A. When me aii Louis got there, \¥alter Lee was there lay­

.i.ng down;· 

. Q. Start from there and tell what happened on that Friday 
night? 

A. Me and Louis went over to my Uncle Jims' and after 
we got there. I didn't know Walter Lee was there. I owed 
him a dollar. I went on in there and Shfrley said Walter Lee 
is sick. I said, Walter.Lee, I owe you a dollar, and he jumped 
up there and says, what are you all talking about. I said, 
nothing \Valter Lee and we had a few words. So Uncle Jim, 
say, you both cut that stuff out now .or get out. vVe did, 
and I went ·out the front door and Walter Lee went out the 
other door~ First he asked for a match, "so 1 can see how 
to get across the creek down there." I left, me and. Louis. I 

went on to the store. . 
page 117 r Q. Did you ever hear the gun go off? 

. A. No, sir. · 
Q. You didn't hear a sh qt fired at the house? 
A. No, sir. After I come from the store, I came on down 

the road and by the lights on Patterson's Store, I could see 
this person coming. I said, is that you \ValH And he, said, 
yeah, Uncle Jim done shot me; and he turned around· and 
I could· see that blood. I said, he told you to go on to start 
with, if you had a went on like I went, maybe he wouldn't 
done it. I didn't see vValter Lee no more. . 

Q. What else did he tell you? 
A. Nothing. 

___ _J 
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Q. Did Walter Lee walk on off 1 
A. Yeah . 

. Q. Could you tell if he had been drinking any 1 
A. Yeah, I know he had been drinking. 
Q. But he could walk 1 . 
A. Yeah. I didn't see him no more. The next night 

I asked Russell and Charlie Fisher to go on· over to my 
Uncle Jim's. They said, yeah. ·\i\T e left and went down 
through the field, we got across the fence and went on around 

to that old bridge, I said what is that yownd<;r? 
page ·11s r Russell said, that looks like fire. · 

. Q. Could you see Jim Robertson's house from 
that little bridge1 

A. Yeah. 
Q. Was it dark, then 1 . . 
A. Yes, it was dark. I said, let go. And ·we took out. run-

ning. After we got there, l crawled up under the house. 
Charlie got up under there. Russ brought the water. We 
was throwing water the best we could, cause we was laying 
flat, it ain't to high. After we done the best we could, cause 
it was getting hot unde_r ther.e, I took out . to the T ~ H. 
Hammer house; to call the fire trucks. Cora and Russell 
went to the next house down the i·oad. After the truck got 
there, they put water on it. · 

Q. When you all got up to the house, did you see flames 1 
A. Yeah, you could see the fire. 
Q. What did you see 1 
A. You could see where that hay had been brought from 

the gate and dropped. 
Q. What did you do to put out the fire1 · 
A. Throw water. ' 

Q. Did you all get it put out before the fire 
page 119 t department came Ol' not1 

A. We come might near putting all of. it out, 
but it was still burning, it "ivasn't flaming. 

Q. When you first saw the flames, how long had· it been 
dark, then 1 

. A. It was about 7 :30 or 8 :00. 
Q. Had it been dark. for sometime or not 1 
A. Yes, sir. 
Q. Was it all the way dark1 
A. Yes; sir .. It was good and dark. 
Q. What time was it, when you got over to the house1 
A. I'd say about 7 :30 or 8 :00, something like that. 
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Mr. Goad: Alright, now answer Mr. Kilgore. 

CROSS EXAMINATION 

By Mr. Kilgore: 
Q. Did I talk with you on June 26th up near H & H~ 
A. Yeah. · 
Q. nut in the woods~ 

A. Yeah. 
page 120 r Q. Did you tell me at th.at time, that you were 

· Jig Coleman~ 
A. Yeah. · 
Q. Do you remember me having a camera up there that 

day, taking some pictures~ 
. A. Yes, sir. 

. Q. Would you· sho1v the jury in this picture, the fence line 
and \vhere the culvert.is and where Uncle Jim's house is~ 

A. The bridge is back across this way, this here is Mr. 
Campbell's barn. Right here is where Uncle Jim lives. 

Q .. "'\Vho's house is thaU · · 
A. That's Mr. Johnny Campbell's house. 
Q. And who's house is this over here~ 
A. That's a-
Q. Is that a house right here~ 
A. A trailer house.· 
Q. Show the jury in relation to. this trailer, where Uncle 

Jim's house is 1 
A. Right on tlie other side. 
Q~ Is that a pretty big size field that you have to walk 

through there, .John~ 
A. Yeah, it's a big field. . . 

page 121. r Q. Does Mr. Campbell usually have cattle on 
·that farm, does he feed cattle in the winter time? 

A. Yes, sir. Mr. Essex was feeding them. 
Q. Do you know how many cattle was there 1 
A. No. 
Q. But there was some on the farm¥ 
A. Yes, sir. 
Q. John, why did yo1i tell me on June 26th, that you were 

Jig Coleman, when I was investigating this case~ 
A. Tm going to tel~ you right now. I ain't going to put 

nothing on Walter Lee and I ain't going to. take nothing 
. away from him. I is telling the truth. 

Q. Well, are you Jig Coleman 1 
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A. No. You see I didn't"know who· you were. 
Q~ Didn't I tell you who I was. I told you I was a lawyer, 

didn't I; that I was representing Walter ·Lee 1 
A. Yes, sir .. But I didn't know that. 

,BY The Court: Let's don't pursue that. 

Q. John, what tirrte does H & H close? 
A. About nine or nine thirty, something like that. 
Q .. Nine or nine thirty on Saturday nights? 
A. Oh, Saturday, I believe it's ten on Saturday. . . 

Q. Well, did·you see this boy, here, on Saturday 
page 122 r at all 7 

Q. Yes? 
A. No. 

A. Walter Lee. 

· Q. The day that this fire is suppose to have happened 7 
A. No, sir. I didn't ~ee him. 
Q. You didn't see,him at all~ 
A. No, sir. Until that Saturday night. 
Q. Where did you see him at Saturday night7 
A. I mean Friday. Friday is the last time I seen him. 

Friday after Uncle Jim shot him, I didn't see him no more. 
Q. vVell, where did you see him at on Friday night, where 

were you wheri you last saw Walter Lee Braxton 7 
A. Right there at that bridge, where I showed you, where 

I got acrosis that fence. · . 
Q. That'~ on Route 151, the culvert. that goes down to the 

creek1 · · 
~~. That's right. . . 

· Q. And that'~ the last time you ·saw him, on Friday night, 
when he got shot~ 

A. That's right. 
Q. Did you see him on Saturday morning? 

page 123. r A. No~ . 
Q. Did you see him Saturday night7 

A. No. . 
Q~ Did you see him carrying any hay from Campbell's 

barn over to Jim's house 1 · · 
A. No, sir. · 
Q .. Did you see him put any hay under Jim's house? 
A. No, sir. . . · 
Q. Did you see him set fire to Jim's house 7 
A. No, sir. 
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Q. Have you ever been convicted of a felony? 
A. Yes, sir. 
Q. Can you state to an absolute certainty to this Jury, 

John, who set fire to Jim Robertson's house? 
A. No, sir. · 

·Mr. Kilgore: No further questions 

RE-DIRECT EXAMINATION 

By Mr. Goad: . 
Q. Did Louis Allen go over _to Jim Robertson's house with 

you on Friday nighU 
A. Yes, sir. 

Q. The night of the shooting? 
page 124 r A. Yes, sir. . 

Q. Did he leave with you? . 
A. Yes, he left, when I left. 
Q. Well, did Russell Allen go over there with you over 

there, Saturday night? 
A. That's right. _ 
Q. Did he help you put out the fire? 
A~ Russell Allen and Charlie Fisher. 

Mr. Goad: That's all. 

The witness stands aside. 
- . 

BONNIE LOU TURNER, having first been duly sworn, 
testifiet;; as follows : 

DIREC+i· EXAMINATION 

By Mr. Goad: 
Q. Is your· name Bonnie Lou Turner? 
A. Yes, sir. 
Q. How old are you 7 

· A. Fifteen. 
page 125 r Q. Where do you live? 

· A. It afo't to·far-frorri H & H Service Station, 
you turn off before you get to H & · H. I live in the second 
house on the road. · · 

· Q. Going up to St. Jam es Church? 
A .. Yes. 
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Q. Now, do you remember the Saturday night that Jim 
R.obertson's house caught on fire 1 

A. Yes, sir. . 
Q. Did you see Walter Lee Braxton, the defendant, that 

night1 · 
A. Yes, sir. 
Q. Where was he, when you saw him 1 . 
A. On the bridge. Sitting there on the bridge. \Ve met 

him, and he stopped us and asked ui;; if we were mad with 
him; and we told him, no. . · 

Q. Were you and Annabelle together~ 
A. Yes. 
Q. When you first saw \Valter Lee, that Saturday . night, 

which way was he headed 1 
A. He was headed down the road. 
Q. Was he going towards H & H, or was he.going away1 

A. Away from H & H .. 
page 126 r Q. Now, the bridge you are talking abqut, lS 
· that where the creek comes under the road~ 
·A. Yes, sir. . 
Q. Can you see Patterson's ~tore from there 1 
A. Yes, sir. 
Q. Can you see Mr. Campbell's barn~ 
A. Yes, sir. 
Q. That was on the main highway1 
A. Yes. 
Q. Was it daylight or dark1 .· 
A. It wasn't what you call real dark, just dusky dark. 
Q. About what time was it1 
A. Between seven and s9mething to eight. 
Q. Had it gotten all the way dark1 
A. No, sir. 
Q. Did you see Walter Lee sit down on .the concrete bridge, 

there1 
A. Yes. 
Q. YOU left before your siste.r did 1 
.A. I left before she did, because he was talking to her, he 

wasn't talking to me. 
. Q. Did you see Walter Lee Braxton get up off 

page 127 r the bridge and head in any direction 1 
A. No, sir. The last time I seen him, he was 

on the bridge. . 
Q. Which way did you leave, when you walked on away1 
A. Up the road towards H & H, cause that's where we live. 
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Mr. Goad: Alright, that's all. 

CROSS EXAMINATION 

By Mr. Kilgore: 
Q. Bonnie, where is your sister, Annabelle, today~ 
A. She's at home .. 
Q. Is she sick 1 
A. Yes. , 
Q. Is that the reason, sh~'s not here today~ 
A. Yes. 
Q. What time does H & H close on Saturd~y night? 
A. I don't kno'"w exactly, sometime they close at nine and 

then sometime it will be after nine. 
Q .. Somewhere .between nine and ten~ . 

A. Yes. 
page 128 r Q. Why was you in a hurry down there at the 

. bridge, how come you didn't stop there and talk 
with Walter1 · · · 
· A. I kept on going, cause we was in a hurry. 

Q. Why was you in a hurry 1. 
A. Well, it was getting dark, and we had to rush up there 

before the store closed: We didn't know exactly what time 
it was.· · 

Q. You didn't know. what time it was, and you thought 
maybe the store might be getting ready to close 1 

A. Yes. 
Q. Alright, did you start running~ 
A. No, we didn't run, until after Annabelle had done talked 

to Walter Lee, then she caught up with me and we took out 
running. 

Q. Where you . live now, is that where you lived at the 
time·1 

A. No, sir. 
Q. y OU have moved closer to H & H 1 

·A. Yes. · 
Q. When you got to H & ft, did you notice· what time it 

was1 
A. To tell you the truth, I didn't go into the store. Anna­

belle went in and I waited on the porch and 
page 129 r then came straight. on up the highway, past Mrs. 

Johnson's. I ran down the highway, then home. 
Q. That's on the road going to the VFW Hall~ 
A. Yes. We lived in the field up from Doll's. 
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Q. You lived up in Fishertown? 
A. Yes. 
Q. Was it cold about the time of this fird 
A. No, sir. . · . 
Q. Did you have.to wear a jacket or anything? 
A. I did have on a sweater. · . 

· Q. When you left Uncle Jim's, did they have. a fire in the 
front room? · · 

A. There was a fire in his room. 
Q. Which room is Uncle Jim's? 
A. Well, the dinning room had been his room. 
Q. Was his room the first room ·as you go in the front? 
A. Yes, as you go in the front . 

. Q. Then you go through his room, and what's in the next 
·room? · 

A. I don't know. 
· Q; Is that where the television is? 

A. Yes, sir. 
page 130 r Q. ·And that's on the backside of the house? 

A.Yes. · 
. Q. Did you see Walter Lee anymore, after you left him 

down at the bridge? · 
A. No, sir. 
Q. Did you see Walter carrying any hay? 
A. No, sir. \?\Then we met him, he was sitting on the bridge 

with a brown beer bottle in his hand. 
Q. \Vhen you left ·walter, he was sitting on the bridge? 
A. Yes, sitting on the bridge when I left him. 
Q. Now, anytime , after that you didn't see \Valter no 

more? 
· A. I didn't see him no more. 
Q. How long did it take you to walk through the field and 

ac:i;oss the creek and come up the field to the culvert and get 
on 151, and walk up to H & H. · 

· A. I don't know. ·. 
Q. You don't know how long? 
A. No, sir. 
Q. \Vere you the one that found that oil can on Saturday 

morning? ' 
A. No, sir. 

Q. Do you know who found it? 
page 131 r A .. I don't know who· found it, cause it was 

· found when Mr. ·whitehead was ov~r there. 
Q. Did Mr. ·Whitehead have that can f Did you all show·it 

to him? 
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A. Cora showed it to Margaret and she showed it to Mr. 
Whitehead. 

Q. About what time. was thaU 
A. Around eleven, I guess. 
Q. About the.middle ofthe day. Around eating time7 
A. Around that. · 
Q. ·Can you state to this Jury for an absolute certainty, 

how: that fire started at Uncle Jim's? 
. A. No, sir. 

Mr. Kilgore: No further questions . 
.. . 

The witness stands aside 

LOUIS ALLEN, having first been duly sworn, testifies as 
follows: 

DIRECT EXAMINATION 

By Mr. Goad: 
Q. Your name is Louis Allen 7 

page 132 ~ A. That's right. 
Q. How old are you, Louis 7 

A. Seventeen. 
Q. Where do you work 7 · . . . 
A. I don't know the name of the place. In \Vaynesboro. 
Q. What do you do? 
A.-
Q .. Do you remember the night that. Uncle· Jim's house 

caught on fire 7 · 
A. Yes. 
Q. Well, the night before that, did you hear about Uncle 

Jim shooting through the door at \Valter Lee7 
A. I was over there the early part of the night. . 
Q. Alright, the early part of that night, tell wha.t you saw 

and what you heard over there 7 
A. Well, John Cabell, told me that he was going to pay 

· Walter back. 

Mr. Kilgore: I object to that as being hearsay. 
By The Court: Just tell what yo1i did and what you saw. 

Q. You went over there with John Henry Cabell 7 
A. Yes, I went over there with John Henry to 
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page 133. r pay Walter back, he ow:ed him a dollar. He was 
asleep. 

Q. vVho was? 
A. Walter B,raxton. So John Henry went in there and woke 

him up. Then him and John got into a few words. 
;:.·Q. Wh1:1,t. was the a,rgumerit? 

A. I don't kriow. Then Uncle John told them, "I'm not 
going to have any of this, you all get out". Then Walter left 
and me .. and John stayed there about ten minutes after he 
left and then.we left. · 
.i .Q. Did you hear any conversation between Uncle Jim 
Robertson and Walter Lee Braxton, before he left 1 

A. Uncle Jim told· Walter Lee to get ont and he got out. 
Q. You didn't hear the shot~ 
A.No. 
· Q. ·where did you and John Henry Cabell go 1 
A. Vv e went to the-
Q. Did yon meet Walter Lee Braxton on the way? 

·::A. No, I didn't. 
Q. X ou didn't see Walter Lee Braxton~ 
A. No, I left John and went on home. 

Mr. Goad: Alright~ that's all. 

page 134 r CROSS EXAMINATION 

By Mr. Kilgore: 
Q. Where do you work, Louis 1 
A. In \Vaynesboro. 
Q. How long have you been working there~ 
A. Since the week before last. 
Q. Three weeks 1 
A. Not quite· three weeks. 
Q. Have you drawn a paycheck yet~ 

.. fl_. Yes, sir. 
Q. \Vhat is your pay 1 

· By The Court: What's this got to do with this; Mr. 
Kilgore : . , . 

By Mr. Kilgore: I'm trying to establish his ability to ob­
serve and his ability to know who he works for. 

By The Court: But.his paY.check is his personal business .. 

Q. Are yon any kin to Jim Robertson 1 
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A. He's my great uncle. 
Q. Was you drinking any over there that night 1 

A. No, I don't drink. 
page 135 r Q. 'N as John Henry drinking any 1 

. A. He wasn't dTink~ng right then. 
Q. Did you see ·w alter Lee Braxton carry any hay around 

Jim's house 1 
A.No. . . . 
Q. Did you see him put any hay under the house 1 
A. No, I didn't. 
Q. Did you see Walter Lee at all on Saturday, the day 

after he and John Henry got to arguing 1 
A. I seen him that morning. 
Q. 'i\There did you see him au 
A. Him and his wife; Shirley, was in the car with some 

man. 
Q. That was on Saturday morning1 
A. ·Yes. 
Q. Did you see him around supper. time,. or after supper 

on· Saturday night1 
A. No, I didn't. 

Mr. Kilgore: I have no fUrther questions~ 

RE-CROSS EXAMINATION 

Vol. 1 Of 2 Volumes. 

JOSEPH P. KILGORE, p.d. 
ROBERT C. GOAD, Com. Atty. 

11/21/67 C. G. Q. 

page 136 r By Mr. Goad : 
. Q. Yon didn't go over to Jim Robertson's on 

Saturday evening, did you 1 
A. No, I didn't. 
Q. Or anytime Saturday1 . 
A. I was over.there thatSat~rday morning. 

Mr. Goad: Alright, that's all. 

The witness stands aside. 
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RUSSELL ALLEN, having first been duly, sworn, testifies 
as follows: 

DIRECT EXAMINATION 

By Mr. Goad: _ 
Q. What kin are you to Louis Allen 1 
A. Brother. · 
Q. Did you go over to Jim Robertson's house the Saturday 

night that the fire was 1 
A. Yes, sir. · 

· Q. Had you been over there on ·the Frida~r 
page 137 r night before that? . 

A. No, sir. 
Q. Who did you go to Jim Robertson's with ·on Saturday 

nighU . . · 
A. John Henry Cabell and Charlie Fisher. 
Q. Tell what you saw· and ·what you did, when you got to 

the house? · · 
. A. The only thing that I know, was that we started across 
the hedge ap.d th~ house was on fire. Myself and Margaret 
Jett went to get the fire truGk. That's all I know. 

Q. Did you see the fire, before you went for the fire truck. 
Did you see the flames or smoke or what 1 · 

A. I seen the fire. 

Mr. Goad: Alright, that's all. 

CROSS EXAMINATION 

By Mr. Kilgore: . 
. Q. How old are .Yon, Russell 1 

A. Twenty-one. 
Q. Where do you work at 1 

page 138 r A. In Waynesboro. 
Q. Now, you wasn't to Jim's on Friday night? 

A. No. 
Q. But you was over there on Saturday night~ 

· A. Yes, sir. 
Q. \Vhere did you get up. with Charlie Fisher and John 

Henry Cabell, on Saturday night, when you all saw the fire 1 
A. Myself and Charlie were together with John Henry. 
Q. Where did you get together 1 
A. Up to Charlie's house. 
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Q. Charlie Fisher's? 
A. Yes. · 
Q. Was Charlie there when you got there? 
A. Yes. · · 
Q. Did you and John Henry go up there together? 
A. No. 
Q. Who got there :firt? · 
A. J olm Henry and Charlie was up to Charlie's house. 

· Q; They were there when you got there? 
A. Yes. 
Q. \Vhere was Jesse at? 

· A. At. home. 
page 139 ( Q. Is Jesse any kin to Charlie? 

A. Yes, sir. 
Q. V\lhaU. 
A. Jesse is Charlie's brother. 
Q. Does Charlie live.close to Doll~ 
A. Yeah. . 
Q. Did you see \Valter Lee Braxton on Saturday? 

:· A. I saw him that evening. · 
Q. \Vhere was that at? . 
A. Down there next to the store, the H & H. 

· Q. Is that close to the woods, is· that where you are talking 
about now? 

A. Yes, it's close to the woods. 
Q. That's near H & H? 
A. That's right. 
Q. About what time was that? 
A. Around five o'clock. 
Q. Did you see him anymore after that? 
A. No, sir. . . 
Q. \Vho was he with at that time, do you know~ . . . 
A. No. He was there when Jim and I came down through 

there. I don't know who he came with. 
Q. He was there by hirnself7 

'page .140 ( A. Yes, sir. 
Q. You didn't see anybody else? 

A. No. 
Q. You. didn't see ·w alter Lee set fire to Jim Robertson's 

house, did you? 
A. No, sir. 
Q. Did you see him carry any hay? 
A. No, sir. · 
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Q. When you went over there on Satµrday night, did you 
help put the fire out~ · 

A. vVe_ started to put the fire out, but then it got so rough, 
I decided to call the fire truck. 

Q. Then you call the .fire truck~ 
A. Me and Margaret Jett.. . 
Q. What time did you call the fire department? 
A. Margaret called around about eight something. 
Q. When you got over to the fire at Jim Robertson's hous·e, 

was the fire going~ . 
A. Yes, .sir. 
Q. Did you see Walter Lee Braxton? 
A. No, sir. 

Mr. Kigore: No further questions. 

page 141 r The witness stands aside. 

NANCY TURNER, having first been duly sworn, testifies 
as follows : · 

DIRECT EXAMINATION 

By Mr. Goad: 
Q. You are Nancy Turner~ 
A. Yes, sir. 
Q. How old are you~ 
A. Thirteen. , · 
Q. Have you ever seen a can with kerosen.e or fuel oil in 

it, that look like that before~ 
A. I seen ~ can over there in my :uncle's driveway, it was 

sitting there when me and Shirley came up the path. I didn't 
move it and she didn't move it, we didn't know if it was 
kerosene or what. 

Q. \Vhat day was that~ 
A. Saturday morning. 

· Q. The morning of the fire that night? 
A. Ye~, sir. 

page 142 r Q. Is that the first time you'.d seen it? 
A. Yes, sir. 

Q. Where was it, in reference to Jim Robertson's driveway 
and house~ · 

A. It was right down there at the gate. 
Q. V\T as it closer to the house or to the state road~ 
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A. Closer to the state road. 
Q. And you left it there? 
A. Yes, sir. 
Q. Djd you tell somebody about it? 
A. No. Me and Shirley's little girl was playing, we just 

recognized it, but Shirley brought.it up to the house. 
Q. You saw Shirley do that? 
A. Yes. 

· Q. Vv ere ·you there when Sheriff Whitehead or Dep~ty 
Sheriff Quick got posse,ssi<;m of the can? 

A. I was there when Mr. Whitehead came. 
Q. Djd he get the can? . 
A. I don't know. • 
Q. -what time \vas that on Saturday that you saw the oil 

can, down beside the .state. road? 
A. It was Saturday morning, before twelve o'clock. 

page 143 r Mr. Goad: That's all. 

·CROSS EXAMINATION 

By Mr. Kilgore: 
Q. You say they showed the can of oil to the sheriff, do· 

you mean the middle of the day? 
A. Yes, sir. · 
Q. Nancy, js Jim your uncle? 
A. Yes, sir. . 
Q. vY ere you there on Friday njght, when vY alter Lee got 

shot? 
A. No, sir. 
Q. ·were you over tbere .Saturday night; when the house 

was suppose to have caught on fire? 
·A. No, sir. 
Q. Did you see Margaret Jett on the path between Uncle 

Jim's house and the culvert up there at Patterson's? 
. A. No, sir. 

Q. Did you see \Valter Lee carry any hay from the Camp-. 
bell barn over to Uncle Jim's house? 

A. No, sir. 
page 144 r Q. Djd you see Walter Lee Braxton down near 

Uncle Jjm's house? 
A. No, sir. 
Q. Did you see Walter Lee Braxton set fire to Jim Robert-

son's house? · 
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A. No, sir. 

M.r. Kilgore: No further questions. 

The witness stands aside. 

W. N. ·WHITEHEAD, recalled as· a witness, testified as· 
follows: · · 

DIRECT EXAMINATION 

By Mr. Goad: 
Q. On Friday night, the night of the shooting, did you 

investigate that, and locate Walter Lee Braxton and talk to 
him1 

A. No, sir. The shooting that occured on Friday night was 
not reported until about eleven o'clock, Saturday morning. 
I was enroute to answer a call at Montebe1lo, and I received 
a radio message from my office, advising me that this girl 

had called, in regarding to wanting me to come 
page 145 r and see the defendant's wife. 

Q. Well, you· investigated what happen.ed on 
Friday night, on Saturday morning1 

A. Yes, that's correct. 
Q. Did you go tO Jim Robertson's house,1 
A. Yes. When I arrived at Piney River; just north of the 

H & H, at the crest of the hill, where the road turns to go 
into the dump, I met the defendant's wife, Shirley Braxton. 
Since the information I received was to contact her, I stopped 
and talked with her there, rather than proceeding on to Jim 
Robertson's. . 

Q. After yon talked ~ith her, where did you go 1 
A. Based on the ·information she gave me, 1 went back to 

Hattie Johnson's home, where I found Walter Lee Braxton. 
I received information that he had been shot, and I asked him 
about it, and he denied having been shot. When I went into 
the Johnson home, he was laying on the couch. While I was 
talking to him, he got up and stood in the center of the room; 
and there was a piece of furniture across· the room from me 
with a mirror on it. I was able to look into the mirror on 
. the opposite wall and see Walter Lee's back; a:r+d the back 
of his trousers were bloody. At the time he was denying 

having been shot, I told him that I can see blood 
page 146 r on your trousers, I explained to him that I was 
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looking in the mirror and could see the blood 
on the back of his trousers. So then he told me, "yes, I've 
been shot." His wife had accompanied me back the're to the 
Johnson home, and after he admitted that he had been shot, 
she asked him-

By The Court: You can't tell what she said. 

A. Well, then he was urged to go to the hospital and l 
recommended to him that he go to the hospital, and he 
admitted to me that Jim Robertson had shot him at that 
time. I figured that there was very little that I ~ould do 
there, he was drinking considerably. He wante<il to know 
if he was charged with anything at that time, and I told 
him, "no", he was not. I left him there with his wife, thinking 
that he was going to the hospital. There was several other 
people present, all of them drinking and right much con­
fusion at the time. To my knowledge, he never went to the 
hospital, but I left him there, thinking that he was and pro­
ceeded on to Jim Robertson's home. 

\Vhen I arrived at Jim Robertson's home, I questioned 
him and questioned Cora Jett. I found out basically the same_ 
information that they have testified here today, in regard as 
to what occured that night before. \Vhile I was there, I was 

shown a can, similar to that one, if it was not 
page 147 r that one; approximately half full qf what I as­

sumed to be kerosene and told that it had been 
found out in the f ran yard. 

By The Court: 
Q. This is on Saturday, before the fire~ 
A. Yes, sir. At that time there had been no fire. I ex­

plained to them at that time, that .there had been no fire and 
that I didn't want the can, had· no need for it. I left the can 
with them, what they did with it, I don't know. 

By Mr. Goad: 
Q. Did you see the door through which Jim shot~ 
A. Yes. 
Q. Did it have a hole in it~ 
A. Yes, it had a hole in it, about this high from the floor. 
Q. Did you see the pistol that was used~ 
A. No, sir. I didn't. He told me that it was a .32 automatic. 

I had talked to ·walter Lee and he had indicated that he 
didn't want to prefer· charges against him; and at that 
time I didn't feel like I wanted to prefer charges against 
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anybody and I had another call to go on, so I left the situation 
as it stood then. 

page 148 r Q. You heard about the fire~ 
A. Yes, sir .. 

Q. Did you go to the house after the fire~ 
A. Yes, sir. I arrived on the scene sometime after mid­

night. 
Q. That night and since then, have you examined the place 

where the fire was~ ' · 
A. Yes, sir. I have. 
Q. Describe what part of the house burned~ 
A. Well, the room that has been referred to today as 

Uncle Jim's room, in testimony today, is the main portion, 
the older portion of the house, the log body part of the house. 
This portion of the house is a step higher than the rest of 
the house. The fire occurred· on the side of the house opposite 
the driveway and road, it would be to the back side of the 
house. One of the wings added on, extends directly back of 
the house, and another wing runs north, parallel to the road, 
in front of the house; and it was in the corner where' the 
wing joins the old part of the house. This room under the 
house has a rock foundation. 

Q. The house didn't have any cellar, did iU , 
A. No, sir. The ground slopes from south to . 

page 149 r north at that particular point, where the house 
is built. And the house on the south side is just 

one step up into the house, whereas on the north side, where · 
this wing is, the house is aboutthat high off the ground. 

Q. Is that where the fire was~ 
A. Yes. And on this backside where the fire occurred, 

adjacent to that, about six or eight feet from that, where the 
house joins together, there is an opening in the rock under­
pinning, that's about that wide and about two and a half 
feet high. It gives kinda a square opening. ·when I arrived 
at the scene, there was hay scattered outside this square 
opening, going back under and inside, under this room is 
where the fire had been, up against this wall. The fire went 
up through the petition, between .the old part of the house 
and the new part. You can see the charred wood up in this 
crack. And there was fragments of hay back off from this 
wall where the main portion of the fire was; and back about 
three feet or so, around the edge where the fire was, there 
was considerable amount of hay scattered that had not 
burned. Then there were ashes close to the wall, where the 
fire had been. 
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Q. \Vas some of the· weatherboarding on the outside burnt 
or taken off 1 

page 150 r A. Yes. Some of it was laying down on the 
_ ground, it was charred and had been pulled off, . 

when I arrived. 

Mr. Goad: Alright, that's all. 

CROSS EXAMINATION 

·By Mr. Kilgore: . 
Q. ·Did Walter Lee Braxton, say why he didn't want to 

prefer any charges against Jim Robertson for shooting him 1 
A. No, he did not. The only thing he said to me in that 

nature, .was that he would like to go with me back over there. 
I advised him that I wouldn't take him back over there since 
he'd been ordered to stay away from over there. 

Q. Walter Lee did tell you that he didn't want to prefer 
charges against Jim Robertson for shooting him, is that 
righU 

A. That's right. 
Q. What time was it Saturday morning that they showed 

you that oil can~ 
A. I ·cant' be sure, but I guess more than likely around 

· 11 :30 or somewh~re in that neighborhood. · 
page 151. r Q. This Exhibit No. 2 had been introduced into 

evidence, is that Jim Robertson's house~ 
A. This looks like it's Jim Robertson's house taken from 

the north near Feddie Carn.pbell's home. Looking in a south­
erly direction, 

Q. Can you see a chimmey in that picture~ 
A. No, sir. I see a pole, but I don't see a flue. 
Q. Is that fJ. fine right there, or do you recognize it~ 
A. It might be one there, but I don't know what it is. 
Q. Show the Jury,. if you please Sheriff, where the fire 

was, in relation to this wing of the house, right here~ 
A. The fire was under this portion of the house.· Under 

this section is the crawlspa.ce. 
Q. In order to get around there where the :fire was; you'd 

·have to walk around this vvay to walk around the house, 
is that right. · 

A. I imagine you could get there from most anyplace . 

. . Mr. Kilgore: That's all. 
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· · 1,he witness stands aside. 

page 152 r. MARGARET JETT, recalled as a witness, 
testifies as follows : 

DTECT EXAMINATION 

By Mr. Goad: 
Q: Margaret, when yon smelled smoke for the first time 

on that Saturday night, was it dark or daylight outside? 
A. It was kinda dark. 
Q. Was it dark at the time of the fire? 
A. Yes, it was dark at the time of the fire. 
Q. "\Vas it dark when you smelled the smoke? 
A. Yeah. 

Mr. Goad: That's all. 

The witness stands aside. 

ANNABELLE TURNER, having· first been duly sworn, 
testifies as follows : 

DIRECT. EXAMINATION 

By Mr. Goad: . 
Q. You are a sister to Bonnie Lou Turner, is 

page ·153 r that right? 
. A. Yes,- that's right. 

Q. ·Do you remember the night that they had the fire at 
Uncle Jim's Robertson's house, don't you~ · 

A: Yes, sir. · . 
Q. Do-you know Walter Lee Braxton, the defendant~ 
A. Yes, sir. . . 
Q. That night before the fire, did you see him~ 
A. Yes, l met him on the r·oad. 
Q. Where did you meet him~ 
A. At the Patterson Bridge. 
Q. Is that near Patterson's Store? 
A. Yes. ·. 
Q. ·Is that whe:r;e the creek goes under the road~ 
A. Yes. 
Q. Can you see.Mr. Campbell's barn from there~ 
A. Yes, you can. · 
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Q. When you first saw Walter Lee, was he walking ahd 
which way was he going? 

A. He was walking towards Patterson's Store. 
Q. He was cornin·g from the direction of H & H Store? 

A. Yes. · · 
page 154 r Q. Did you have some conversation with him? 

A. Yes. · 
Q. V\7bat did you all talk about? 

. A. He said I guess you are angry with me, like the other 
people; and I told him, "no", cause he hadn't done nothing to 
me. ·. . 

Q. Did you leave with Bonnie Lou, or did she leave ahead 
of you? . . 

A. She left a little ahead of me. 
Q. Were you on the concrete bridge when you were talking 

to him? 
A. Yes, sir. He was sitting on the bridge there.· 
Q. Did you ever see Walter: L_ee Braxton get up, from 

sitting on that bridge? 
A. Yes, 'I did. 
Q. ·which way did he go? 
A. Toward Patterson's Store. 
Q. Was it daylight or dark? 
A. It was dark. 
Q. About what time was it? 
A: It was something to eight then, cause it. was seven 

thirty when I left from my uncles. 
Q. Had you watched any TV shows~ 

page 155 r A. No. 

Mr .. Goad: Alright, that's all. 

CROSS EXAMINATION 

By Mr. Kilgore: 
Q. Wheri you were standing on the bridge, could yon look 

.over there and see Campbell's barn, the night you were talk-
ing with \i\Talter? · 

A. Yes, you could see the barn. 
Q'. YOU C.ould see the barn from where yon Were at? 
A. Yes. 
Q. Yon say V\T alter sat on that bridge for awhile and talked 

to you? 
A. Yes. 
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Q. Then you all left going which way~ 
A. Towards H & H Store. 
Q. Did you walk or run~ 
A. Walking real fast cause it was gettjng late. 
Q. Was you trying to get to the store~ 
A. Yes, sir. · · 
Q. Did you think it was about closing time~ 
A. No, it wasn't closed. . 

Q. \Vhen you left, where was Walter Lee Brax-
page ,156 r ton, when you left the bridge~ 

· A. He was walking on towards Patterson's 
Store. 

Q. Walking towarqs Patterson's · Store, and that's away . 
from Jim Robertson's house~ 

A. No, he was in the road. 
Q. On 151 ~ 
A. Yes, sir. . 
Q. wr alking down 151 and you was going towards H & H ~ 
A. Yes, sir. 
Q. \Vhen you went on up the road, did you pass by where 

Booker Essex lived~. 
A. Yes. 
Q. Does the lane go on by Booker's house on into the barn~ 
A. Yes.· 
Q. DiO. you see Walter Lee Braxton around there~ 
A: No, I didn't. 
Q. Did you see V\T alter Lee over to the Campbell's.barn~ 
A. No. 
Q. Did you go back down to Uncle Jim's~ 
A. No, I didn't. 

Mr. Kilgore: No further questions. 

page 157 r . RE-DIRECT EXAMINATION 

By Mr. Goad: 
Q. Did \i\T alter Lee Braxton ·say anything to you, as yon 

all were leaving each other~ · 
A. He asked me if I had seen his wife, Shirley. I told 

him Shirley was over to my uncle's. 
Q. What did he say then~ 
A. He said, "I'm going on in." 
Q. What~ . 
A. "Going on in." I don't know.what he meant. 
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Q. Do you kriow where he was living at that time 1 
A. I d<?n't exactly know. 

Mr. Goad: Alrjght, that's all. 

RE-CROSS EXAMINATION 

By Mr. Kilgore: . 
Q. Did you see Walter Lee Braxton, set :fire to Jim Robert-

son's house 1 
A. No, I didn't: 

Mr. Kilgore:. Alrjght, no further quest.ions. 

The witness stands aside. 

page 158 r SALLY MAE FISHER, having :first been duly 
sworn, testifies as follows : . 

DIRECT EXAMINATION 

By Mr. Goad: 
Q. Is your name Sally Mae Fislier 1 
A. Yes, sfr. · 
Q. How old are yon Sally Mae 1 
A .. Twenty-two. 
Q. Do they call you Doll 1 
A. Sometjmes. 
Q. Are you married 1 
A. No, sir. 
Q. You heard about the night- that Jim Robertson's house 

caught .on :fire 1 
A. I heard about it the next morning. 
Q. Well, that Saturday night, did you see. Walter Lee 

Braxton? 
·A. Yes, sir. I saw him. I don't know what time it was, but· 

I saw him about eight or nine. 
Q. Where was it? · 
A. He was at my -house, then. 

. Q. Had you been somewhere 1 
page 159 r A. Yes, sir. And somebody knocked on the 

door right after I got in. the house. I said, "who 
was there"; and he said ""Walter Lee." So I opened the door 
and he came on in and he sat over there beside the heater 
in a bjg chair. I don't know: whether he was high or not. 
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Q. You thought he was 1 
.A. I took that he was. He asked me jf it would .be alrjght 

if he stretch out across the bed. I said, yeah. 
Q. Did he undress and go to bed 1 
A. He took his shoe;;; off. He pulled his jacket off. 
Q. Then how long was it, before somebody else came to 

your house 1 . 
A. About ten or fifteen minutes, that's what I guessed at: 

Then the State Trooper came and he .got. off the bed and put 
his shoes on. The State. Trooper took him outdoors and I 
didn't hear no more. · · 

Q. Is that when they arrested him and took him away1 
A. Yes, sir. 

· Q. Ten or fifteen minutes after he got there 1 
A. That's right. That's the way I guess a:t it. 
Q. Do you know whether it was a State rrrooper or a 

Deputy Sheriff 1 
page 160' r A. I don't know who -it was, they had the same 

clothes on. · 
Q. Uniform. 
A. Yeah. 
Q. Now, your hous~ is down jn what they callFisherstown, 

isn't iU · · 
A. That's right. 

Mr .. Goad: Alright, that's all. 

'CROSS EXAMINATION 

By Mr. Kilgore: . 
Q. Doll, do you know what tjme the Deputy Sheriff came 

around and arrested Vv alter Lee 1 · 
A. No, sir. I am just guessing it was around ab.out' ten. 
Q .. Was it cold that night¥ . . 
A: It was kinda cool, but not to cold. I was thinking about 

. making us a fire. . 
Q. It was .cold enough to· make· a fire 1 
A. To me, it was. . 
Q. Well, did you peed a fire 1 · 

- A. I was going to make a fire, but I don't know 
page 161 r why I didn't. 

. Q. Oh, you didn't have no fire 1 
A. No, sir. · 
Q. \Vhat time did you say Walter Lee came by your house, 

on Saturday night1 · 
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A. I guess it was aro1ind about eight or nine. 
Q. When Walter got there did he stay there at the house, 

until the sheriff came 7 
A. That's right. He didn't go nowhere, when he got there, 

he stayed there. 
· Q. Doll, how long would it take yon to walk from your 
house by the county dump, over to H & H Store~ 

· A. I don't know exactly, it may take me forty-five minutes, 
I guess. · · 

By' The Court: · 
Q. Did you say four or five minutes; or forty-five. 
A. Forty-five minutes, I said. 

By Mr. Kilgore: 
Q. How long would it take you to walk from H & H Store, 

down to Patterson's Store 7 
A. I don't know. 
Q. ·Have you ever walked iU 

A. Sure. I take my time. Sometime I go fast 
page 162 r and I just don't know. . 

· Q. How long would it take you to go from the 
culvert bridge there at Patterson's, and go through that field. 
How long would it take you to walk over to Jim's house 7 

A. I still don't know about that. 
Q. Doll, did you. see Walter Lee over to Jim Robertson's, 

. the night of this fire 7 
A.- No, sir. If he was, I didn't see him. 
Q. Did you ever see Vv alter Lee carrying any hay? 
A. No, sir. 
Q. Is there a creek going by your house 7 
A. Yes, sir. · 
Q. Com.ing from the store over to your house, do you have 

to cross thatcreek to· get to your house7 
• A. Yes, sir. There used to be a bridge, but the water got. 
up and washed it away. · 

Q. Is that creek right deep now7 · 
A. Right deep. Y mi have to step on rocks to get across. 
Q. Have you got any street lights out at your house 7 
A. No, sir. · 

Mr. Kilgore: I have no further questions. 
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page 163 ( ·· RE-DIRECT EXAMINATION 

By Mr. Goad: 
Q. Did you have a watch or clock at· your house, that 

night~ 
A, No, sir. 
Q. You came in with your baby, then how long was it before 

Walter -Lee Braxton came in 1 
' A. Around about five minutes. · . 

· Q. Then .you say it was ten· or fifteen minutes after that, 
that the officers got there~ · 

A. Yes, sir. 

Mr: Goad: That's all. 

RE-CROSS EXAMINATION . . 
By Mr. Kilgore: . 
:;>Q. How Jong had Walter Lee been to your house, when the 
Deputy Sheriff got there 1 · · 

A. I don't exactly know. 
Q. About how long~ 
A. I guess about ten minutes, maybe fifteen, I'm just· 

guessing. 

Mr. Kilgore: That's all. 

The witness stands aside. 

page 164 r By The .Court: It's past adjourning time, s~ 
we'll adjourn until tomorrow morning at 9 :30 

o.'clock. 

·' 

(RECESS). 

July 25th, 1967 
9:30A.M. 

By The Court: Mr; Goad, do you have any further evi-
dence.~ 

Mr. Goad: No, sir. 
By The Court: Was she sworn y~sterday ~ 
Mr. Kilgore : Yes, sir.· She testified. 
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EVIDENCE FOR THE DEFENDANT 

SALLY MAE FISHER, recalled as a witness on behalf of 
the defendant, testifies as follows: 

page 165 ·( DIRECT EXAMINATION 

By Mr. Kilgore: 
Q. Doll, what time was· it, that you say vValter Lee got 

over to your h<;mse, on Saturday nighH . · · · 

By Mr. Goad: We went over this yesterday. 
By The Court: That was on cross examinatiop. I'll let him 

go into it again. · 

A .. I guess aroµnd about eight o:r nine. 
Q. Did you hear a fire siren 1 
A. Yes, sir. . . . 
Q. At the time you heard this fire siren, was Walter ~ee 

Braxton at your house or not? 
· A. He was there. 
Q. At iour housef 
A. Yes, sir. 

Mr. Kilgore: No further questions. 

CROSS EXAMINATION 

Q. They call you Doll, is that right? 
·A. That's my nickname, sir. 

Q. Two or three weeks b.efore the fire, Walter had left his 
wife, Shirley, and he had moved in with you, 

page 166 ( hadn't he 1 
A. No, sir. He came up there two or three 

times, but he was not staying there. 
Q. Well, he came there this night and took off his clothes 

.and went to bed, didn't he 1 
A. He layed down, I think he was kinda .high and he 

layed down. That ain't no sign he was staying there. 
Q. There ain't but one bed in your house, is there 1 
A. That's right. · 

Mr. Goad: That's all 
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By Mr. Kilgore: 
Q. Have you got a big sofa in your front room~ 
A. Yes, sir. . 
Q. Who was on the sofa and who was on the bed~ 
A. Nobody. Me and the baby sleep in the bed. 
Q. I mean the night that Walter Lee came up there, on 

Saturday night. \i\There was he aU 
A. On the bed. 
Q. Well, where was you aU 

A. Standing up beside the heater, had on all 
page 167 r my clothes. I had on shorts and a blouse. 

Mr. Kilgore: .That's all. 

RE~CROSS .EXAMINATION 

By Mr. Goad: 
Q. Well, he was planning to spend the night, wasn't he 1 
A. No. If he did, he didn't say nothing to me about it. 
Q. This siren you heard, you don't know if that was a 

police siren or a fire siren, do you~ 
. A. I heard the fire :whistle go off, but ·he was there when 
that fire whistle went off. 

Q. You didn't have a clock~ 
A. No, sir. 

Mr. Goad: That's all. 

The witness stands aside. 

W. N .. w·HITEHEAD, recalled as a witness on behalf of 
the defendant, testifies as follows: · ·· 

page 168 r DIRECT EXAMINATION 

By Mr. Kilgore: 
Q. Mr. Whitehead, I show you this picture, which is the 

Defendant's Exhibit No. 4. Is this the area down there where · 
they cross over the creek, next to Jim's house~ 

A. It looks like it is. 
Q. I show here picture No. 7, would you describe to the 

Jury, what that shows~ 
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A: It appears to be Route 151 in- the foreground, looking 
in a northeasternly direction across the pasture field be­
tween Patterson's Store and the Campbell barn. 

Q. Is that the barn located on the right hand side of the 
picture~ · · 

A. Yes. 
Q. And Patterson's Store is on the lefU 

' ·A. Oh the opposite side just out of the picture. 
Q. Then H & H Store will he up tb the right on ·the side 

of the barn~ 
A. Yes. _ 

- Q. I:ri ·other words if you are at the bridge culvert and 
have to walk through this field here, there's a path there~ 

A. Yes there's a path, ·but you don't have to go that 
way. 

page 169 r By The Court : 
Q. But you could go that way~ 

A. You could, but you don't have to. 
By- Mr. Kilgore: 

Q. Do you recognize that as being a part of the woods 
up near H & H Store~ 

A. I don't think I can say that. 

Mr. Kilgore: If·Your Honor, Please, I would like to show 
this to the Jury. · -

Q. I show you picture No. 8, does that show the barn or 
the Campbell house or a trailer or anything close to Jim 
Robertson's house~ 

A. I recognize the home of Mr. Donnie Campbell, the home 
of Mrs .. Vincent Campbell and the trailer home of Mr. Ted 
Campbell. 

Q. -Wbere is Mr. Jim Robertson's house in relation to that 
trailed 

A. The trailer in that picture is to the left and it would 
be slightly to the left of that · 

Q. After you arrived at the scene of this alleged crime, did 
vou follow these hav tracks~ · 
·· A. Yes, ·sir. I foilowed them ·from the fire 8cene back over 

to the cattle guard just below this house. 
page 170 r Q. In other words, is this cattle guard close to 

Jim Robertson's house~ 
. A. Yes, sir'.· It's directly across the state road from the 
Robertson driveway. The Campbell driveway and the Robert­
son driveway are opposite each other. 
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Q. How much hay did you find at that cattle guard 7 
A. I don't know how to tell you how much hay, Ijust saw 

bits of hay as I was walking along in the night time with a · 
flashlight. . · 

Q. Is that part of the hay that is in that sack7 
A. No, sir. Not that I know of. 
Q .. Look at that picture No. 2, is that road there Route 

67 4, leading into Jim's house 7 
A. This is the road that goes by jim Robertson's home 

and !think the number is 674. 
Q. Where is the cattle. guard in relation to the home7 

Which side of that picture 7 
A. On the right hand side of that road. 
Q. Where is the creek in relation to the cattle guard and 

in relation to Route 1517 
A. The creek passes about fifty feet north of the cattle 

guard and crosses under Route 674, there a bridge there, just 
about fifty or seventy-five feet north of the cattle 

page 171 r guard. . 
Q. This is Commonwealth's Exhibit No. 1. If 

you wm please, show the Jury approximately where this 
ca ttie guard is 7 

A. This is the creek. This shows the driveway around the 
barn and around by Vincent Campbell's house and Ted Camp­
bell's and down to a point here across from. this driveway; 
and the cattle· guard is a this point and the path in here 
and crosses the creek liere ; and up through the field. 

Q. Would you locate on this where Booker Essex lives 7 
A. This driveway that you see here, comes on by the barn 

and out through this area into 151 at this point, and Booker 
Essex lives right beside 151, right beside that driveway. 

Q. Now, I show you picture No. 5, do you recognize that 
area 7 

A. Yes, sir. This picture was taken on the ·driveway of 
H & H Service Station and was focused in a northwesternly 
direction, towards the woods, which there is a path leading 
over toward the Fishertown area. 

Q. From this point right here, how far is it 
page 172 r over to the County Dump, going on that path 

that you just described 7 
A. About a quarter of a mile. 
Q. And following that same path by the County Dump on 

around the woods, how far is it over to Fishertown 7 
·A. About a third of a mile. 

I 
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Q. On that same path, going from the dump through the. 
woods, would you ordinarily walk by Doll's house in· order 

· to get over to Charlie and Jesse Fisher's house 1 
A. You could, yes sir. . 
Q. I show you picture No. 3. Would you describe to the 

Jury, what that shows, please1 
A. This is a picture of H & H Store, taken from a position 

just south of the s\ore near Highway 151, looking ·in a 
northernly direction towards the store and into the same 
woods, I just described. 

Q. Sheriff, do you remember me. having difficulty in getting 
onto the premises there, where this house burned; and you 
meeting me and a photographer on the premises on Jtily 10th, 
when some pictues were taken 1 

A. I don't remember you having any difficulty, Mr. Kilgore~ 
Wheri I went there you didn't have any difficulty getting there, 

when I was with you. But I remember your 
page 173. r being there and remember meeting you; and re­

member your telling me that you had difficulty in 
getting onto the property. But when I was with you you 
didn't have any difficulty in getting onto the property. 

Q. The Court saw that.I got there, didn't they1 
A. I received a message asking me to accompany you there? 

Which I did do. 
Q. I show you picture No. 10, and what does that show 1 
A. This shows the road leading by Jim Robertson's home, 

which I think is 674, taken from a point north of Jim Robert­
son's home at about the intersection of the Campbell drive­
way, looking in a southerly direction. 

Q. Can you see a chimmey in that picture? 
A. No, sir. I can't see a chimniey or smoke or anything. 

I see here a power pole and I see the north side of Jim 
Robertson's house and there's no clvimmey on that side of the 
house. · 

Q. How about the back side~ Of your own knowledge is 
there any chimmeys in that house 1 

A. Yes, sir. There's one on the east end of the house where 
the kitchen is, and there's one on the south side of the house 

in the room that has been referred to as Jim's 
page 17 4 r room. 

Q. I show you another picture, would you de­
scribe to the Jury what that is? 

A. This picture looks like it's the doorway going into 
Jim's dinning room on the south side of his house, which 
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I found the bullet hole, but I can't positively say that that 
is it, because I don't have any way of identifying it. . 

Q. Did we put a little something white in that door! · 
A. Yes, sir. I put something white in the bullet hole in 

·the door. 
Q. Is that it! Look at.it real close and see! 
A. I see something that looks like it to me, but I can't be· 

positive. 
Q. Was it close to the doorknob that the shot went through~ 
A .. Yes. 
Q. Here is Defendant's Exhibit No. 11, now what does that. 

picture show! 
A. This is a front view of the Jim Robertson home. The 

right hand side of the picture would be the south side of the 
house. And the left hand side of the picture would be the 

north side of the house. 
page 175 r Q. Now in relation to this picture No. 11, would 

. you show to the Jury where the burnt portion of 
that house was! · 

A. This doorway leads into a hallway· and straight back 
in this hall from this door is where the fire was. · 

By The Court: 
Q. Well, that's the front ·of the house and the fire was · 

in the back of the house'· 
A. Yes, sir. 

By Mr. Kilgore: 
Q. \Vhicli side of this picture was the fire, on the left or 

ri~t! . . 
A. Coming around this end of the.house here, to the back 

side of this room, this wing that comes out on this side and 
the fir.e was on the back side of that, and it would be straight 
back from this doorway at the end of the hall. 

Q. Underneath this one room, is that right! 
A. Yes. 
Q. Now, I show you the Defense Exhibit No. 12, can you 

tell me what that is! 
A. This is a picture looking . into the corner of the . 

house, directly at the portion of the house that was 
burned. 

page 176 r Q. Would you point out to the Jury here please, 
the lo ca ti on of the fire! 

A. This dark area that you see right here, is the charred 
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area and at the time this picture was taken these boards have 
been replaced. They had been put back up here after the 
fire. The fire was under this general area back under here. 

Q. Now I show you Exhibit No. 13. Do you see any hay 
on that ground there that was not burnU 

By The Court: Is this picture taken in just the last few 
weeks? 

By Mr. Kilgore: It "\vas taken on July 10th. 

Q. Would you tell the Jury what that picture shows? 
A. This picture is looking under the house and this shows 

the floor joists, immediately above the fire area. The fire 
area was along in this general area in here.· It also shows 
some hay left here on the ground that day that Mr. Kilgore 
was there taking these pictures. 

Q. How much hay, would you say, was under there? 
A. Maybe if you scraped it all up, you'd have as much .as 

is in this box, it's hard to say. · 
Q. From your investigation, how big is that big sill, run­

ning under there, do you know? 
page 177 r A. No,sir. Ididn'tmeasureit. 

. . Q. Nmv, I show you picture No. 14, is that still 
the area underneath Jim Robertson's house? 

A. It looks like it, but I have no way of knowing. 
Q. These rocks here in front, are these the rocks that 

have beE;n referred to as right underneath the house? 
A. Yes, sir. These rocks apparently were at one time, were 

part of the foundation. They. are not touching up under the 
sill, but they have been pulled down or fallen down. There 
is an area between the floor joist and these rocks where you 
can see back under the house. 

Q. In relation to this picture here, was the fire up close to 
this rock wall here~ 

A. Yes, sir. 
Q. How high did you say that the back end of that house 

was off the ground~ 
.A. Approximately two and a half feet or something like 

that. 
Q. Then how high is this main floor joist, going through· 

there, can you tell that? 
A. I don't believe I quite understand. 
Q. WEll, how thick is that floor joist? 

A. I don't know, sir. 
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page 178 ( Q. Do you know how far the floor itself is from 
the ground? . 

A. Somewhere in the neighborhood of three feet would be 
my guess, but I really don't know. 

Q. Sheriff, I show you a yardstick, is that thr.ee feet? 
A. Yes, sir. I reckon it is. 
Q. Did you see any hay going up Route 674, leading to­

wards the Rhoads Union Church? 
A. No, sir. I didn't go any further than the cattle guard. 
Q. Did you follow any hay trails from the cattle guard 

through that field over to the Campbell barn? 
A. No, sir. I did not. 
Q. In other words; you stopped at the cattle guard? 
A. WEll, I didn't stop right at the cattle guard, I stepped. 

over the cattle guard, but I didn't follow any hay trails to 
the barn. When I stepped over the guard, there was a man 
there with a thirty-thirty rifle, wanting to know what I was 
doing over there at that time of night. 

Q. At that time hov.r far were you away from the guard 
towards Route 15H 

A. Maybe fifty feet, at the most. 

page 179 ( Mr. Kilgore: I don't have any further ques­
tions. 

CROSS EXAMINATION 

Bv Mr. Goad: 
·Q. Sheriff, when you testified yesterday and then again 

today about this fire being where these two wings together 
on the backside. \Vhat part of the house is lower than the 
other? 

A. This part of the house over here is lower" than the rooln 
here. This is the old part of the house, right between these 
two parts here. . 

Q. Did you say yesterday, that fire had gotten up into the 
wall1 

A. Yes, sir. · ·· . 
Q. When you got there, that night, was there any weather-

boards oil that area? 
A. No, sir. They had been pulled off. 
Q. And they were burnt? 
A. Yes. 
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G. Ii. Saunders · 

Q. Now, this picture No. 13, do you know exactly where that 
'it?. 

. A. As I said previously, I am not positive about 
page 180 r this picture, but this looks like the mint growing 

in the mint bed down near these rocks and there 
is hay similar to this under the Jim Robertson home. I. 
a·ssume this to be that, but I have no way of positively identi­
fying it as such. But this is the wall of the old part of the 
house and the picture is taken at an angle to the wall and 
the fire would be along the edge of the wall, like this. 

Q. But you don't get a picture inside of this corner,· where 
most of the fire was, between the two wings~ 

A. This is back under the house. The picture was taken 
. about here, looking back under the house. You see a little 
opening to the right of this mint bed, well the picture had to 
be taken through this opening here. 

Q. Is this picture No. 12, there was some talk yesterday 
about a tr·ap door or an opening up under the house. Where 
is that~ · 

. A. There is room for a door there, but there is no door 
there at this time. And there is no evidence of anv rock 
having been in this immediate area. This. is what normally 
would be the access area to get back under this room, but 
there is a framed up area like there might have once been a 
door there. 

Q. And these pictur_e were all taken on July 10th? 
page 181 r . A. As far as I know. 

Mr. Goad: That's all I have. 

The witness stands aside. 

G. H. SAUNDERS, recalled as a witne'ss on behalf of the 
defendant, testifie·s as follows: 

DIRECT EXAMINATION. 

By Mr, Kilgore:. 
Q .. Do you know when 'Vv alter Lee was arrested for this 

arson charge~ . . 
A. Not without my records, I don't. 
Q. Do you know the date he escaped from jail¥ 
A. I think it was April 7th, and apprehended on April 8th. 
Q. At the time you rearr.ested him, did you have any 

trouble with him¥ 
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A. No. 
Q. Have you ha,ve any difficulty with h:im since~ 
A. No.· 

Mr. Kilgore: That's all. 

page 182 r The witness stands aside 

JAMES CABELL, having first been duly sworn, testifies 
as follows : · 

DIRECT EXAMINATION 

By Mr. Kilgore: 
Q. What is your name~ 

·A. Jam es Cabell. 
Q. What is your age~ · 
A. Thirty seven. 
Q. \\There do you live~ 
A. Piney River. · 
Q. Do you know Walter Lee Braxton t 
A. Sure. . . 
Q. Do you remember the night that Jim Robertson's house 

is suppose to have caught on fire~ 
A. Yes, I remember that. · 
Q. Were you over there that night~ 
A. Over in jail. 
Q. You were in jail~ 

A. That's right. 
page 183 r Q. Were you looking for Walter Lee Braxton, 

· in the neighborhood of H & H Store that evening~ 
A. That's right. 
Q. Did you ~ee \Valter Lee that night~ 
A. I saw him that evening. 
Q. Did you see Deputy Sheriff Wood, that evening~ 
A. Teah. · 
Q. Was you looking for Walter Lee~ 
A. Yes, sir. 
Q. Why were you looking ~or him~ . 
A. I saw his wife and she said she was looking for him. 
Q. Whereabouts were you~ 
A. I was going straight out the road. You know where 

Mr. G. T. Campbell lives. 
Q. Is that near H & H Store~ 
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A. That's on the other side of H & H. 
Q. Who arrested you 1 
A. Mr. Wood. 
Q. Deputy Sheriff vV ood 1 
A. That's right. . 
Q. What time was that, do you remember? 

·A. I couldn't tell you. 
page 184 r Q. Was it after dark1 

A. It was just about dark. 
Q. Do you know where the big oak tree is 1 
A. Yes, sir. · 
Q. ·whereabouts is it 1 
A. Right above H & H Service Station. 
Q. Is that on the path leading into the County Dump¥ 
A. That's right. 
Q. And you don't remember what time it was that the 

deputy sheriff arrested you 1 
A. No, sir. 

Mr. Kilgore: That's all. 

CROSS EXAMINATION 

By Mr. Goad: 
Q. You say you were down near George Campbell's 1 
A. That's right. 
Q. Well, that's a mile or so near. Piney River side from 

H & H isn't it~ 
A. That's right. , 
Q. In fact George Campbell is almost down to Shady Lane, 

right there at that intersection~ 
page 185 ( A. Just before you get to the intersection. 

Mr. Goad: That's all. 

The witness stands aside. 

MARGARET JETT, recalled as a witness for the defense, 
testifies as follows : 

DIRECT EXAMINATION 

By Mr. Kilgore: 
Q. Would you state your name, please~ 
A. Margaret Jett. · 
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Margaret Jett 

Q. How old are you'? 
A. Seventeen. 
Q. Would you please tell the Jury who was at Jim Robert-

son's house the night of the fire? 
A. Me, Jim Robertson, Shirley and Raymond Sandy. 
Q. Who else? · 
A. That's all. 
Q. Had the Turner girls been there 1 
A. Yes. 

Q. Had Cosby been there that evening? 
page 186 ( A. Cosby had been there that day; in the morn-· 

ing, but he wasn't there that night. 
Q. Well; who was there that afternoon, around about four 

or five o'clock, do you know1 
A. I don't know exactly who all was there that evening. 
Q. Had Charlie Fisher been there1 
A. I don't exactly know if he was there. 
Q. Was Charlie there right around the time of the fire 1 
A. Charlie and John Henry and Russell, they came ·over 

when the fire was burning ... When I got to the door, they was 
at the door. 

Q. In other words they was there and helped put the fire 
ouU 

A. Yes. 
Q. Do you smoke 1 
A. Yes, sir. 
Q. Do Jim smoke 1 
A. No. 
Q. Does Shirley smoke 1 
A. Yes. 

Q. Does Charlie Fisher smoke1 
page 187 ( A. I think he smokes. 

Q. How about John Henry Cabell? 
A. Yeah. . . 
Q. Raymond, who is Raymond Sandy, anyway1 
A. He lives up in A1nherst. 
Q. A friend of you.rs 1 
A. Yes, sir. 

. Q. Does he smoke 1 
A. Yes, sir. · 
'Q. Do you remember seeing my last Friday, on July 21st, 

on the road next to Campbell's barn~ · 
A. Yes, sir. · 
Q. At that time was I carrying this bale of hay, right here? 
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A. I don't know what kind of hay you was carrying, but yon 
had some. 

Q. Does this look like it? 
A. Like I say, I don't know o_ne kind from the other. 

Mr. Kilgore: That's all 

The witness stands aside. 

page 188 r HATTIE JOHNSON, having first been duly 
sworn, testifies as follows : 

DIRECT EXAMINATION 

By Mr. Kilgore: 
Q. Please state your name? 
A. Mv name is Hattie Johnson. 
Q. wl1ere do you live? 
A.· Roseland, Virginia. 
Q. Is that close to the H & H Sto.re? 
A .. That's right. Next door to it. . 
Q. Across the road or next door to it? 
A. Across the road. · 
Q. \Vhat is your age, Hattie? 
A. Sixty four. 
Q. Do you know this boy here, Walter Lee Braxton? 

. A. I have been knowing him every since he was a baby. 
Q. Are you any kin to him? 
A. Not a bit, just friends. 
Q. Now if yot.1 will please, will you tell the Jury, if yon 

saw Walter Lee Braxton, on Saturday, the day that Jim 
Robertson house is suppose to have caught fire? 

page 189 r A. I certainly saw him. Ile came to my house 
at 6 :30. that morning, and he stayed there until 

6 :00 P,M. that night. 
Q. You mean.he came to your house early Saturday morn­

ing? 
A. That's right. 
Q. And he st3:yed there all day? , 

·A. That right. The only time he left, he .left with his wife 
and come back. . 

Q. What time did he leave your house? 
A. 6 :00 P.M. -
Q. That night~ 
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A. That's right. 
Q. That was the same day~ 
A. Yes. 
Q. Did you find out anything about him being shot. 
A. I heard it; then later on Mr. Whitehead came and saw 

the place on his pants. · 
Q. You saw the blood~ 
A. Yes. , 
Q. Did Walter Lee make any statements to you, ·about why 

he didn't say anything to you~ 
A. No, he didn't. 

page 190 r Q. Did he say anything about Jim~ 
A. No. 

Q. Do you know Cosby Johnson 1 
A. That's my son. 

Mr. Kilgore: That's all. 
Mr. Goad: No questions. 

The witness stands aside. 

COSBY JOHNSON, having first been duly sworn, testifies 
as follows: 

DIRECT EXAMINATION 

By Mr. Kilgore: 
Q. Is your name Cosby Johnson~ 
A. That's right. 
Q. How old are you 1 
A. Thirty. 
Q. Where do you live~ 
A. Piney River. 
Q. Is that on Route 151 ~ 

A. That's right. . 
page 191. r Q. Do you live right next' to the road~ 

A. That's right. · 
· Q. How far do you live from H & H ~ · . · 

A. Not quite a half mile. 
Q. How long would it take you to walk from H & H down 

to your house~ 
A. About fifteen minutes. 
Q. If yo:u were walking on Route 151 from H & H down 

to Patterson's Store, would you pass by your house~ 
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A. That's right. 
. Q. Is yo:ur house in between Patterson's and H & H 1 

A. That's right. 
Q. Which side of· the road are you on, in relation to the 

H & H Store? 
A. The opposite side. 
Q. How long would it take you to walk from your house 

down to the culvert 1 
A. 'About fifteen or twenty minutes. 
Q. Then how long would it take you to walk from the 

culvert on that path through that field on over to Jim Robert­
son's house 1 

A. It would take about thirty-five or forty minutes. 
· . Q. How long would it take you to walk through 

page 192 . r that field there and cross over Route 151, to get 
over to Doll Fisher's house~ Do you know Doll 

. Fished . 
A. Yes, sir. 
Q. Do you know where she lives 1 
A. Yes, sir. 
Q. vVell, how long would it take you 1 

The Court: From where? 
Mr. Kilgore: From Jim Robertson's over to Doll's. 

A. I don't know for sure, but I would say around forty 
five or fifty minutes. 

Q. Do you know where Patterson's Store is 1 
A. Yes, sir. 
Q. And you know where Doll lives 1 
A .. That's right. 
Q. ·Can you walk a straight line frorn Patterson's Ston! 

over to Doll's house~ 
A. No, sir. 
Q. Why can't you~ . 
A. You see, you got to turn and go by the dump. Yon 

could cut across the field there at the bridge, but that's 
posted. 

Q. You can't go through there~ 
page 193 r A. No, sir. 

Q. Is there a creek up near Doll's house W 
A. ~es, sir. 

· Q. Does that creek run through the path running· from 
Doll's house over to the dump W 
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A~ That's right.· 
Q. Lift that bale of hay there and tell me how much it 

weighs? 
~ ·A .. I'd say around fifty or sixty pomids . 
. • ·Q .. Do you knovi vValter Lee? . 
· :A. That's right. 
. •; Q.; .Did you see him on Saturday morning? 
· A. Yeah.. . . 

Q. About what time was the first time you saw him Y And 
where did you see him at? . 

A. He was standing in front of the house. 
Q. Who's house Y 

· ·A. Standing in front of where I live at. 
Q. In front of your house? 
A. That's right. He hollered at me; and I was standing 

out there talking to my brother-in-law. 
Q. What time was that Y 

<A. I'd say around SJX or SIX thirty . or maybe 
seven~ 

page 194 r Q. Did you talk with hi;m there at yo'ur house~ 
A. Yeah, we stood there and talked. 

· ·. Q. Then where did you go~ 
A. On down towards H & H. 
Q. Where did you go then~ 

-, 1 A. ·vv e went into the woods and stood there and talked and 
we drank some beer; 

Q. Then did you go to your Mama's house Y 
A. Yes. 

By The Court: That's leading, Mr. Kilgore. 

Q. Do you know where \i\Talter Lee stayed that day~ 
A. I left him down at Mama's. 
Q. When was the next time you saw Walter Lee~ 
A. I came back that evening and him and I got together. 

· Q. Do you remember what time it was~ 
A. I say around about 6 :30 or 7 :30, somewhere along in 

there. 
Q. Now, that was what :µight~ 
A. Saturday night. . 
Q. Did you buy any wine or anything like that~ 
A. I bought a half gallon of wine for me and ·him. 

Q. 'Who bought the wine~ 
page 195 ~ A. I bought it. 
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Q. Where did you buy the wine at 1 
A. H&H. 
Q. Who helped you drink it and where did you drink it at? 
A. Him and l. I told him to go on up in the woods, cause 

he was walking so bad. And then I went to the store and 
got the wine. Me and him and his wife were sitting up there 
in the woods drinking and my brother-in-law came along with 
a jug to get some water in. We dra,nk the wine and then I went 
on home. I left him in the woods. 

Q. \\Tho is your brother-in-law? 
·A. Russell Allen. 
Q. Now who helped drink that wine1 . 
A. Walter and his wife and myself and my brother-in-law. 
Q. The four of you? 
A. Yes. 
Q. ·where did you drink that wine at? 
A. The big oak tree in the woods. 
Q. Is that on the path leading from the H & H Store, 

through the woods over to the county dump and then over 
to Doll's? 

page 196 r A. That's right. 
Q. ·when you get over there to the big oak, is 

it an open field or is it just woods or what? 
A. V\Tell, part of it is open. 
Q. Does any hay or any oats or anything like that grow 

in that field? 
A. There's some grass or something. 
Q. Now, how much wine did you all have1 
A. A half a gallon. 
Q. :what kind was it 1 
A. Apple wine. 
Q. Do you know the brand? 
A. I guess it was Shady Lane. . . 
Q. ·what time was it that you finished that bottle of wine 

and left the woods? 
A. I'd say it was around 7 :30 or 8 :00 or something like 

that. · 
Q. When you left where was Walter Lee"'? 

. A. I left him and his wife in the woods. 
Q. Where was Walte.r in relation to that big oak tree 1 
A. That's where we was drinking. 
Q. Well, where was he when you left? 

A. I left him right there, sitting down beside 
page 197 r the tree. 
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Q. Which tree~ 
A. The big oak tree. 
·Q. Now, who was sitting under the big oak~· 
A. Him and his wife. 
Q. How did you know it was about 7 :30 ~ 
A. I just figured it was about that time, cause it was getting 

dark. 
Q. Did you notice how Walter L~e was walking~ 
A .. He was limping kinda bad, that's what made me tell 

him to go on up there and sit down; that I'd go and get the 
wine and come on up there. 

Q. Did you all drink any wine~ 
A. Yes, sir. 

By The Court: He's already said they drank a half gallon. 

Q. Did you see.\Valter Lee anymore that night~ 
A. No, sir. 

Mr. Kilgore: That's all. 

CROSS .EXAMINATION 

By Mr. Goad: 
page 198 ( · Q. When you left Walter Lee and his wife 

that night, it wasn't quite dark~ 
A. No. 
Q. Was it about dusky dark~ 
A. About that. 
Q. You could still see~ 
A. Yeah. 
Q. Where you left him there in the woods, was that close 

to the main highway and close to H & H7 
A. That's right. 
Q. And not far from the main highway~ 
A. Not to far. 
Q. What you told us about meeting him in front of your 

house, that was Saturday morning~ 
A. That's right.· 
Q. Six o'clock in the morning? 
A. Six or six thirty, somewhere along in there. 
Q. And then early that Saturday morning, you and Walter 

I Lee walked on down from your house to the H & H ~ U_ A. That's right. 
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Q. Did \fl[ alter Lee buy a new pair of pants in there? 
A. I don't know. 

Q. · Well, you saw his pants all bloody in the 
page 199 ( back where he had been shot, didn't you? 

A. Yes, sir. 
· : Q. \Vhen the sheriff came by your mother's house, were you 
there then? · 

A. Yes. .. . . 
: • ·Q. \Vas a lot of people there drunk or drinking 1 
· A. Not to many. · . . 

Q. And did you see the clean pants that he had on? They 
weren't the same pants that he had on when you met him 
at six that morning, were they? 

A. I can't say for sure, cause I didn't pay that inuch at-
tention to them. 

Q. How much had you had to drink that day? 
A. I was feelirig pretty good, to tell you the truth. 
Q. You had been drinking all day, hadn't you? 
A. That's right. 

· Mr~ Goad: That's all. 

RE-DIRECT EXAMINATION 

By Mr. Kilgore: 
Q. When you saw \Valter Lee, did he have on a pair of 

slick britches, was they creased or what? 
A. I tell you the truth, I didn't pay to much 

page 200 ( attention to them. 
Q. Vil ell, was· they like the kind· you have on, 

or what kind were they? 
· A. I don.'t know. 

Q. He didn't say anything about having bought ·any 
britches, did he? 

A. No. 

RE-CROSS EXAMINATION 

By Mr. Goad: 
Q. How long were. you with Walter Lee and his wife, there 

at the H & H, on the edge of the woods? 
·· A. About a hour or hour and a half. 

Q. Was Walter Lee and his wife arguing? 
A. I didn't hear them if they were. 
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Q. You didn't hear ,them. 
A. I didn't hear them arguing. 
Q. Had you past out at that time1 
A. No, I went on home. 
Q. After you finished your _part of the half gallon, you 

went on home 1 
A. That's right. 

Mr. Goad: That's all. 

page 201 r The witness stands aside 

JESSE FISHER, having first been duly sworn, testifies 
as follows: 

DIRECT EXAMINATION 

By Mr. Kilgore: 
Q. What's your name, please 1 
A. Jesse Fisher. 
Q. How old are you 1 · 
A. Sixty six. 
Q. And where do you live 1 
A. Next to Piney River. 
Q. Is that close to the county dump, or not 1 
A. Yeah. 
Q. Is it what they call Fishertown 1 
A. Yeah. 
Q. Do you live up close to Doll Fisher's house~ 
A. Yes, sir. 
Q. On the Saturday night that Jim Robertson's house is 

suppose to have caught fire, was you on that path going 
down to the H & H Store 1 

A. Yes, sir. 
page 202 r Q. Did you go down to get any wine or any-

thing 1 . 
A. No, sir. I didn't get no wine. I went to get something 

to eat. 
Q. But you did go down to the store 1 
A. Yes, sir. . 
Q. Is that on the path, where the big oak is 1 
A. Yes, there's a big oak tree there. 
Q. Did you see anybody on that path 1 
A. I seen \Valter Lee and his wife. · 
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Q. This boy sitting right here, is that Walter .Lee 1 
A. Yes. · 
Q. Was that sorta in the woods there, next to H & H, is 

that where the big oak is 1 · 
A. It isn't so far from H & J;-I. 
Q. About what time was that, that you saw \i\T alter Lee 

Braxton and his wife 7 
A. About as near as I can get at it, it was between 7 :30 

. and 8:00. 
· Q. Was anybody walking that path with you? 
A. My son. · 
Q. And what's his name 7 
A. Charlie. 

Q. Your son was with you? 
page 203 r A. Yeah. 

Q. Did he go down to H & H, too 1 
A. Charlie and me went together. 
Q. Did you see Walter Lee anymore that night? 
A: No, I never did see him no more after I went on to the 

store. 
Q. Did you go over to Jim Robertson's house, when it 

caught on fire? 
A. No .. 
Q. \i\Then you got home, who was at your house 1 
A. Nobody. 
Q. Did you hear the fire siren 7 
A. No. I reckon I was in bed. 
Q. Did Charlie hear it? 
A. Charlie went out there. 
Q. Charlie went to the fire 1 
A. Yes . 
. Q. Do 'you know who went to the fire with him 1 
A. No. 
Q. Does Doll live close to your housefo Fishertown? 
A. Yes. 

Mr. Kilgore: That's all. 

page 204. r CROSS EXAMINATION 

By Mr. Goad: 
Q. Jesse, how far is Doll's house from your house 1 
A. I don'fknow. 
Q. A short distance, "isn't it 7 
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A. Ijust couldn't tell you. 
Q. You can see it, can't you 1 
A. Yes, it ain't to far. 
Q. Did you know that .. \"Valter Lee had left his wife and 

was staying over with Doll, two or three weeks before that 
· night1 · 

A. I didn'tknow that. . 

.Mr. Kilgore: Your Honor, I don't think we have any 
evidence to that effeCt, here today, . 

'The Court: Well, he can lay the ground work. 

Q. Did you know that 1 . 
A. I didn't kn.ow nothing about it. 
Q. Had you seen him over there to Doll's two or three weeks 

before the fire 1 
. A .. I ain't seen that man before that night that I seen him 

down at the store. 
Q. You knew that the officers arrested "Valter Lee at Doll's 

house that night 7 
page 205 .r A. I don't know. 

Q. :was it dark when you came by Walter Lee 
and his wife going to H & H 1· 

A. I believe it was 7 :30. 
Q. It hadn't quite gotten dark yet though 1 
A. Not to dark. 
Q. Could you see alright 7 
A. You could see pretty good. 
Q. Was it dusky dark: would you say 7 
A. That's about it. 
Q. Was Walter Lee and his wife having a fuss there near 

H&H1 
A. I don't know. 
Q. You didn't see them having any fuss 1 
A. No. 

Mr. Goad: Alright that's all. 

The witness stands aside. 

. CHARLIE FISHER, having first been duly sworn, testifies 
as follows : · 
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Charlie Fisher 

page 206 r DIRECT EXAMINATION 

By Mr. Kilgore: 
·· Q. What is your name' 

A. Charlie Fisher. 
Q. How old are you 7 
A. Thirty. 
Q. Are you any kin to Jesse' 
A. That's my Daddy. 
Q. Do you live up close to Doll's house' 
A. Yeah. 
Q. Is that up near the county dump' 
A. You can pass the roaq that goes around that way. 
Q. Do you remember the :riight that Jim Robertson's house 

caught on fire' 
A. I helped put it out. 
Q. Did you have an occasion to go over to the H & H Stor!?, 

that night' 
A. I went to buy cigarettes. 
Q. Do you know where tlrn big oak tree is' 
A. Yeah. It's on my path. 
Q. \Vhat do you mean by thaU 

A. I pass by it when I go to the store. 
page 207 r Q. Where does that path go to~ 

A. Goes by the dump. Goes by Mr. Howard 
Thompson's. 

Q. And it goes by the big oak' 
A. Yes, sir. 
· Q. And Howard Thompson, is that the H & H Store. 
A. Yeah; that's right. 
Q. Do you know Walter Lee Braxton' 
A. Yes, sir. 
Q. Are you any kin to him' 
A. No. 
Q. How long have you been knowing him 7 
A. I'd been lmo,ving him a pretty good while. 
Q. A year or five years or what' 
A. A year. 
Q. Did you see him there at all on Saturday, anywhere 

around in that area~ . · 
A. I saw him down there at the oak tree that night, when. 

I was coming down to get a pack of cigarettes. 
Q. vVas anybody with him' 
A. His wife. 
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By The Court: 
Q. What were they doing? 

A. Just standing up, he wasn't doing nothing. 
page 208 ( Q. Just standing there 1 

A. Yes, sir. 
Q. Was this in daylight or dark? 
A. Between 8 :oo ·and 7 :00. -

By Mr. Kilgore: 
Q. Between what1 
A. Between 8 :00 and 7 :00. 
Q. Between seven and eight 1 
A. Yes, sir. 
Q. Had the sun set 1 
A. It's bound to of been. 
Q. For how long had the sun been dowi:i, or do you know? 
A. I don't know. -
Q. Well, was it dark~ 
A. Well, the sun was down. 
Q. Who was up in the woods with.Walter Lee1 
A. His wife. 
Q. Did you see anybody else 1 
A. No; sir. _ 
Q. And you say you saw Walter Lee and his wife. on the 

way back home1 
A. Yes, sir. 

page 209 ( Q. vVhen you got home; was you in front of _ 

the path 1 
your Daddy or behind him 1 I mean going down 

A. \Ve was both going home together. 
Q. When you got home, who was at your house 1 
A. Nobody. 
Q. Did you see John Henry Cabell, that night 1 
A. Yeah. _ 
Q. Where did you see him at1 
A. He came to mv house. 
Q. Did you hear a fire siren or anything? 
A. Yes, sir. \Ve heard a siTen. 
Q. Was it a fire whistle or what 1 
A. Yes, sir. 
Q. Where were you when you heard it? 
A. Athome. 
Q. And John Henry Cabell was there with you 1 
A; Yeah. · 
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Q. Where did you go 1 
A. I went over to help put that :fire out. 

· Q. How did you get over there 1 
A. I walked. 
Q. Did you see the :fire truck1 

A. Yeah. 
page 210 r Q. Did John Henry see it 1 

A. Yeah. 
Q. How far along was the fire when you got there1 
A. You could see it from Mr. Campbell's house; 
Q. Did you see -Walter Lee Braxton anywhere along in 

that area 1 
A. No. 
Q. Did you go straight home 1 
A. Yes, sir. · 
Q. After you saw Walter Lee on the path, you went straight 

home1 
·A . .Yeah. 
Q. When you all heard the fire siren, where were you 1 
A. We was at the house. 
Q. Did you .see the fire truck go down 1511 
A.·Yes. · 
Q. Did you make any statements about where. the fire was 1 
A. No, I didn't know. · 
Q. Did John know where the. fire was 1 
A. No, he didn't know where it was neither. 
Q. You say you helped put the :fire out 1 

. A. Yes, sir. 
page 211 r Q. Who was over ther at Jim's when you got 

. there1 · 
A. I didn't pay no attention who was there. 
Q. Was you fighting the fire1 
A. I was helping put the fire out, that's all. 
Q~ Who wanted to go over there to the fire, you or John 

Henry CabelU . 
A. \Ve didn't want to go; we just wanted to see where it 

·was. 
. Q. When you was at your house, did you know where the 
fire was1 

A. No, sir. 
Q. How long does it take you to walk from Doll's house 

by the dump and by the big oak to H & H 1 
A. I don't know. I don't have a watch or nothing. 
Q. Do you know how long it would take to walk from Jim's 

house up to the H & H1 
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A. No, I don't. 
Q. You say the sun had already set, when you saw Walter 

Lee on the path? 
· A. Yeah, it was between seven and eight. 

Q. How long had the sun been down, do you know? 
A. No. I don't know about that. 

Mr. Kilgore: Alright, Mr. Goad. 

page 212 r CROSS EXAMINATION· 

By Mr. Goad: 
Q. It was not all the way dark atthat time? 
A. No. 
Q. Just dusky dark? 
A. Yes, sir. . . . 
Q. Did you see Walter Lee and his wife Shirley, there in 

the woods, when you were on the way to the H & H, is that 
right¥ · 

A. Yes, sir. 
Q. You didn't see them on the way back? 
A. No. 
Q .. \Vhen you went back home from the store, they weren'.t 

there? 
A. No. 
Q. You stayed at the store a few minutes and got some 

cigarettes and went back on home? 
A. Yes, sir. 
Q. And you live over there near Doll's, don't you? 
A. Yes, sir. 
Q. And you say you heard a siren go off? 
A. Yes, sir. 

Q. And you were two thirds of a mile or so 
page 213 r from Jim Robertson's house? 

A. That's right. 
Q. As soon as you heard a siren go off, you and John 

Henry went right straight to Jim Robertson's house? 
A. Yes. 
Q. Did you think there was going to be a fire over there? 
A. No. Yv e went to the road to see where it was. 
Q. You got there before the fire department, didn't you? 
A. Yes, sir. 

Mr. Goad: Alright .. 
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RE-DIRECT EXAMINATION 

By Mr. Kilgore: 
Q. Let's get this straight. Did you see Walter Lee and 

his wife as .. you went to the store or after you come ouf of 
the store7 

A. I seen them when I come down there from home. 
Q. When you came from your house down to the store 7 
A. Yes. 
Q. Did you see them there after you left 7 When you left 

H & H going home, was he on the path~ 
page 214 r A. No, he wasn't there. 

Q. Did you leave H & H and go ·straight home~ 
A. Yes, sir. 
Q. How long after you got home, was it that you heard 

the fire whistle.7 
A. I don't know what time it was. 
Q. ~TV ell, was it a long time after you got home~· 
A. Yeah, a long time. 
Q. How long. 
A. I don't know how long. 
Q. Well, was John Henry there when you got there 1 
A. Yeah. · 

Mr. Kilgore: That's all. 

The witness stands aside. 

JOHN HENRY CABELL, recalled as a witness on behalf 
of the defendant, testifies 11s follows: 

DIRECT' EXAMINATION 

By Mr. Kilgore: 
Q. Your name is what7 

page 215 r A. John Henry Cabell. 
Q. How old are you 7 

A. Twenty-five. 
Q. Did you and Charlie Fisher, the boy that just testified, 

did you all go to Jim Robertson's house 7 
A. That's right. 
Q. After it caught on fire 7 
A. Yes. And Russell Allen. 
Q. Did you get up with Charlie at his house1 
A. Yeah. 
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Q. Did you hear the fire whistle.? 
A. No, sfr. 
Q. You didn't hear the fire whistld 
A. No, sir. 
Q. Did you know where the fire was? 
A. No, sir. 
Q. Was the fire going on, when you all got there? 
A. The .house was on fire then. 
Q. Did you get there before the fire truck or after .the fire 

truck? 
A. Got there before the fire truck. 

By The Court: 
. Q. What attracted your attention to the fire, 

pag~ 216 r did the fire truck go by or anything? 
A. No, sir. 

· Q. How did you ha pp en to go up there? 
A. I always go over there every weekend. 
Q. Oh, you were just going over there for a visit? 
A. Yes, sir. 
Q. _And on your way over you discovered there was a fire 

there? 
A. Yes, sir. 

By Mr. Kilgore: 
Q. Did you make any statements to Charlie about where 

the fire was or anything, when you saw the fire truck? 

By The Court: He didn't say he saw the fire truck. 

Q. Y ~u didn't see the fire truck? 
A. No. After we got ·up . under the house the fire truck 

came. 
Q. Well, you got there before the fire started·~ 
A. No. I didn't get there before it started. It was burning 

when I got there at the bridge. I could see it. · . 
Q. But you didn't make any statement to Charlie, about 

where the fire was or anything? 
page 217 r A. No, sir. 

Mr. Kilgore: That's all. 
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CROSS EXAMINATION 

By Mr. Goad: 
Q. Charlje Fjsher was with ·you 1 
A. Yes. 
Q. You were going over there.just to vjsit 1 
A. Yes. . 
Q. And you first saw the fire, when you got close enough 

to see the house 1 ' · · 
A. That's right. 
Q. And you were the one that actually called the fire de­

partment, weren't you 1 
A. That's right. I went over to Campbell's. 

Mr. Goad: That's all. 

The wjtness stands aside. 

CHARLIE FISHER, recalled as a witness, testjfies as 
follows: 

DIRECT EXAMINATION 

page 218 r By Mr. Kilgore: 
Q. Did you and John Henry Cabell hear· the 

fire whistle or not~ 
A. Yes, sir.· I heard it. 
Mr. Goad: Now, we have already been over this. You 

can't cross examjne hjm. · 
By The Court: Yes, you have been over that. 
Q. Did John Henry Cabell make any statements to you 1 
A. No, sfr. He made none. 

Mr. Kilgore: That's all. 

The witness stands aside. 

\VALTER LEE BRAXTON, having first been duly sworn, 
testlfies as· follows : 

DIRECT EXAMINATION 

By Mt_. Kilgore : 
Q. Your name is ·w alter Lee Braxton~ 
A. Yes, sir. 
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Q. How old ·are you 1 
A. Forty two. 
Q. You know that you are charged with arson, don't 

you¥ 
page 219 r A. Yes, sir. 

· Q. When Deputy Sheriff Quick arrested you, 
did you know what you were charge with¥ . . 

A. I didn't know at the time. 
Q. Walter do you have any difficulty in speaking, or have 

you ever been: operated on or anything¥ 
A. Yes, sir. I had three serious operations. 
Q. Have.you had any operations on the head~ 
A. Yes, sir. 
Q. Did that slow you up any in the way you speak¥ 
A. Yes, sir. · 
Q. Let's go back to Friday night .March lOth, was yon 

over to Jim Robertson's house 1 
A. Yes, sir. 
Q. Did you go into the 'house 1 
A. Yes, sir. 
Q. How long did you stay¥ 
Q .. I don't know exactly how long it was. I got over there 

around 8 :30 or 9 :00. 
Q. Did you have any argument with Jim Robertson 1 
A. No, sir. Not to my knowing. · . · 
Q. Did. you have any difficulty with John Henry 

Cabell? 
page 220 r A. No, sir. I didn't know it at that time. 

Q. Did yon get shot over there that night? 
A. Yes, sir .. 
Q. Would you stand up and s}low the Jury the part of 

your leg, where the bullet went in¥ 

Mr. Kilgore: Would it be proper for him to display his 
leg~ Judge. 

The Court: I think he can. 

Q. It entered .from the back 1 
A. Yes, sir. 
Q. Turn around and show the Jury. It went in right there? 
A. Yes, sir. 
Q. Do you know who shot you 1 
A, At that time. I didn't know who exactly. I observed the 

fact that he was talking to me. 
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Q. Who was1 
A. Mr. Robertson. 
Q. Did you give him any occasion to shoot you 1 

.A. No, sir. 
Q. Describe to the Jury, this creek over there on the other 

side of the cattle guard on the Campbell property. Are there 
any logs or anything over there.'? 

page 221 r A. Yes, there is a couple of foot logs. 
Q. Are there ariy street lights down there1 

A. No, sir. 
Q. Is it hard to see crossing there or not 1 
A. Very hard. 
Q. You heard it testified to here, about you coming back. 

Did you ask for a match branything? 

Mr. Goad: Judge, these questions are leading. 
By The Court : . Yes. 

Q. Well, describe to the Jury, your ability to see? 
A: It was dark and I found myself kinda wandering do"\\rn 

there and stumbling and I fell. Wlien I took by hand out of 
my pocket, I dropped some papers and I couldn't tell exactlr 
where they were, . I felt around on the ground and I couldn't 
find anything, it was dark. So I left and went back to the 
house, not knowing that I had an argument, whatsoever. 

·. Q. At the time yon lost those papers, had you already 
been shot or did you get shot later? 

A. I got shot when I \vent back to the house. 
Q. What was said and what happened then 1 
A. I knocked on the door and Mr. Robertson hollered, "who 

is that" and I told him. He said, ''you leave right 
page 222 r now". I asked him then what's happened. He 

said, "you leave right now." So I turned around 
slowly and trying to figure out what had gone wrong and 
about that time I heard a shot and I stinged right in my leg. 
\Vhen I went to step off that little step there, I fell in the 
yard. I asked him what I was shot for: cause I asked you 
for a match, a little match .. If you had given me a ·match, I 
was going on my way." 

· Q. Did you tell what you wanted the match for? 
A. \Vhen I asked for the match, I said to find some papers 

that I dropped down at the creek; and to see how to get' 
across the creek. 
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Q. Djd you or· did you not make any statements about 
breaking a door down or something like that 1 

A. No, sir. · 
Q. After you were shot, did you or did you not go back 

into Jjm's house 1 · 
A. No, sir. 
Q. After you were shot, where did you go 1 · 
A. I went on down to the road and I stood there by a pole 

and tried to thjnk what had actually happened. 
Q. Where did you go after thaU 

A. I went on down to the creek and I fell off 
page 223 r into the water. 

Q. Did anybody help you out of the creek~ 
" A. No, sir. 
:·' Q. Was there any water in the creek1 

A. Yes, sir. 
: Q. Where djd you go after thaU 
A. I went on. up to Doll Fisher's. 
Q. Saturday mornjng, what djd you do 1 . 
A. I got up early Saturday morning and observed the fat 

that I had blood on me. I decided that I would try to get 
home, if I could; and go up to my sister's house. 

Q. Where does your sister live 1 
A. In Amherst Colmty. 
Q.· Alright, go ahead. 
A. I left Doll Fisher's and come on back down to the creek. 
.Q. Where is that creek at: is that the creek near Jim 

Robertson's 1 
A.. Yes. I left some kerosene in a can, there, to light me a 

light so I could see how to get across, to find what I had lost. 
I lost· some money, I observed after I got down there. The 

daylight broke through and I found the money. 
page 224 r I found one twenty laying up on the bank and 

the other twenty laying down near the bank. 
• Q. •Was it dark when you left Doll's 1. . 

A. Yes, it was dark. That was the purpose of going back 
to ·get the keosene, so I could see. 

Q. When you found your money, where did you go. then~ 
A. I was standing there on the bridge and observed that 

John Cabell was on the porch of Mr. Robertson's house. 
Q. Then where did you go 1 
A. Then I went on back to Patterson's Store. 
Q~ What did you do there 7 
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A. \Vell, I owed a little bill there, and I paid it and bought 
me a.new pair of pants. . 

Q. What kind of pants did you buy? 
A. Yellow khaki pants. 
Q. Do you still have those pants 1 
A. I don't have them here with me. 
Q. Whe.re are they~ 
A. They are over in Amherst. 
Q. Have you had an opportunity to go get them~ 
A .. No, sir. · 
Q. After. you bought these pants, where did you go then, 

Walter1 
page 225 r A. I went on to ~he Hollywood Inn and pulled 

off the ones I had on. Ori the toilet, they have a 
little blind around it. I hung the old ones up on that blind 
and put the new ones on and went on out the road. 

Q. Is this toilet that you are talking about, is that indoors 
or outdoors 1 · 

A. That's outdoors. 
Q. Have you been able to locate those old britches~ 
A. No, sir. · 
Q. After that what did you do~ 
A. I went on up the road where Cosby Johnson lives. 
Q. \Vell, did you see anybody or what happened 1 
A. Cqsby was down in his yard· and he came up to the road. 
Q. Then what did you and Cosby do1 
A. Me and him talked there a while, then Russell Allen 

come along. 
Q: \Vhere were you all at this time and what time of day 

was iU 
A. There's an old shop right there in front of Cosby's 

house. 
Q. YOU mean that old garage 1 

A. Yes. 
page 226 r Q. What were you all doing, and then where 

did you go after thaU 
A. We stood there and talked a few minutes and then went 

on do:wn to the H & H. ·we went in the store there and 
bought some beer and went back across the road, over in the 
woods just opposite the store. 

Q. What store1 
A. H&R. 
Q. Did yon or did you not ever get down to Hattie John-

son's f · 

I. 
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A. Yes. vVe finished drinking the beer we had, and then 
went on down there, me and C.osby. 

Q. Do you know about what time you got tci Hattie J 9hn­
son's ~ 

A. I don't ·know exactly. I assume it was around 6 :30 or 
7 :00, somewhere in that neighborhood. 

Q. In the night or morning~ 
A. Morning. · 

By The Court : 
Q. Well, what fone does this H & H Store open~ 
A. If you can catch Mr. Thompson around there, he'll let 

you in and he was around there then. It usually opens up at 
7:00. 

page 227 r By Mr. Kilgore: 
Q. Did yo.u get in that morning~ 

A. Not me. The boy that was with me, went in. 
Q. How much time did you spend that day over to Hattie's~ 
A. I stayed there all day. I was looking for my nephew 

to come and pick me up. 
Q. Did you have an occasion to see Sheriff Whitehead at 

Hattie Johnson's that day~ 
A. Yeah, right around 10 :00, he come in and questioned 

me about being shot. I told him I wasn't shot, cause I didn't 
want to get involved with the law and didn't want to put Mr. 
Robertson to any trouble, cause he's drawing welfare money. 

Q. \Vlio was drawing welfare~ 
A. Mr. Robertson. · 
Q. Which Robertson~ 
A. Jim Robertson .. 
Q. Is that the blind fellow~ 
A. Yes. 
Q. Alright, go ahead and tell what happened when the 

sheriff got there~ 
A. Well, I thought when be come in, that he 

·page 228 r might of had a warrant for me; or Mr. Robert­
son might have got a warrant for something. · 

Q. For what~ 
A. I don't know. Something maybe that I might had. said 

over there, I didn't know exactly what had happened. 
Q. What is that in relation fo ~ The night before ·Or last 

week or what? · · 
A. The night before, when I got shot. 
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Q. Alright go ahead' 
A. The sheriff asked if I had been shot; then I was kinda 

wondering how did he know, unless somebody had took out a 
warrant against me. I was on parole. So I told the sheriff 
I wasn't shot, trying to observe the fact of what he knew 
about it, or how the word was getting around. 

Q. Did you ask the sheriff why you got shot' 
A. No, I asked the sheriff to take me over there. 
Q. Wnere' 
Q. To Mr. Robertson's. 
Q. Go ahead' 
A. Well, the sheriff, flatly refused to take me over there. 

He asked me, if I wanted to get a warrant for Mr. Robertson, 
and I told him, no. So he asked me to go to the· 

page 229 r doctor and I told hi1n if I went to a doctor, I 
would still loose my parole, cause they would 

want to know how I got shot and soforth. 
Q. Did you go to the doctor' · · 
A. No, sir. Not then. 
Q. You was treated after you got to the jail~ 
A. Yes, sir. 
Q. How long did the sheriff stay there at Hattie's with 

you' · 
A. He didn't stay but a short while, five or ten minutes, 

if that long. . 
Q. After the sheriff left, what did you do' 
A. I hung around there at Mrs. Johnson's all the rest of 

the day .. · 
Q. Did you eat anything there, that day' 
A. She offered me some food, but I wasn't hungry so I 

didn't eat anything. . 
Q. Do you know about what time you left Hattie Johnson's 

that day' 
A. Right around 6 :00. 
Q. Where did you go after that' 
A. I went on back.to H & H. 

Q. Did you see anybody there' 
page 230 r A. I didn't know any of them, but there was 

quite a few people around there at the time. I 
went in the store· and made a call. When I come out of the 
store and started on up the road, I observed Nancy Turner. 

Q. Who else did you see' · 
A. Cosby. 
Q. What did you do then' Did anybody buy any wine' 
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A. Yes, Cosby went to the store and bought some and told 
me to go on and wait and he'd bring it on. 

Q. Who helped you drink that wine, and where were you 
atl · · 

A. Up in the woods. 
Q. Whereabouts in the woods I 
A. There at the big oak tree. 
Q. Is that on the path between H & Hand-I 
A. Yes. · 
Q. Are they or are they not any open fields up in there I 
A. Well, just beyond the oak tree is an open field on 

towards the dump. 
Q. Who helped drink that wine I 
A. Me, my wife and Cosby Johnson and James Cabell. 

· Q. Did you or did you not see any of the 
page 231 r Fisher's along through there I 

A. Yes, sir. Me and my wife was sitting there 
talking after the others had gone. 

Q. Now who was there at the big oakl. 
A. Nobody but me and my wife. 

The Court: It's abo~t 12 :10, and I can see that this is going 
on for somefane, and I think that we had better adjourn 
for lunch. We'll adjourn until 1 :10. 

(RECESS) 

By Mr. Kilgore: 

July 25th, 1967 · 
Afternoon Session. 

Q. Well, Walter, I believe the last question, we had y01:i 
down there at the path between H & H and the county dump. 
Did you see any of those Fisher's I 

A. I seen Mr. Jesse Fisher and his son Charlie Fisher. 
Q. Who was with you down there, when they came by I 

A. My wife Shirley. 
page 232 r Q. were you on the path' 

A. Yes, sir. 
Q. Do you know about what time that was I 
A. I don't know exactly. I'd say around 7 :30 or 8 :00. 
Q. \Vas it daylight or darkl 
A. It was dusky. · 
Q. How long had the sun been down I 
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A. \Vell, it was in March ·and it's get dark quicker at 
that time of the year. 

Q .. Which way was the F)sher's going, when you saw them 1 
A. They was going towards H & H, when' I first saw them. 
Q. \Vhat did you do after. that1 
A. I was sitting around there discussing . with my wife 

. some problems. She asked me where I was· going. 
Q. \Vhere did you tell her you were going1 
A. That I was going on up here to Sally Fisher's. 
Q. Then what happened after you told her that1 
A. She told me that if I go up there, that she is going to 

send the sheriff after me. 
- Q. \Vhat did Shirley do or what did you do then.1 

page 233 r Mr. Goad: I object to this as hearsay. 
The Court: I'll ask the Jury to disregard that. 

Q. \Vhat happened after that1 
A. I proceeded up to Doll Fisher's. 
Q. Which way did you go1 
A. Straight up through the woods. 
Q. Was it dark or not 1 
A. Yes, it was dusky dark. 
Q. Are there any creeks 1 . 
A. ·Yes, there is a little branch, right at the back of her 

house. · 
Q. Do you have to cross that creek to get to Doll's 1 

· A. Yes, sir. . · 
Q. Abo'ut what time did you get up to Doll's honse1 
A. I'd say it was around 8 :30 or something to 9 :00. 
Q. \Vhat happened up there, did Doll have a fire or not 1 
A. No, sir~ She didn't have any. 
Q. Did you go in 1 . . 
A. Yes, sir. I knocked on the door and she came to the 

door. 
. . Q. Did she invite you in? 

page 234 · r A. Yes, and I asked her about laying down and 
she said, sure. 

Q. Did you lay on the bed or sofa 1 
A. I layed on the bed. 
Q. About how long had you been there, before the sheriff 

got there1 . 
A. I don't know exactly. I w:as drinking an'd I fell off to 

sleep. 
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Q. Do you know where Doll was at that time 7 
A. \\Then I went to sleep, she was laying over on the cou.ch. 
Q. Wbere's the couch? 
A. Right opposite the main bed, against the wall. 
Q. Is that on the other side of the room? 
A. Yes. 
Q. Who came up there and arrested you? 
A. Deputy Sheriff Quick. 
Q. vVas he by himself~ 
A. No, sir. He had another deputy with him, but I didn't 

know him at that time. 
Q. \i\Tho did you find out that he was~ 
A. Mr. Ronald Wood. 

Q. Is he the same one that testified yesterday? 
page 235 ( A. Yes. 

Q. After you were arrested, where did you go 
then? 

A. I thought my wife had sent him; and I told him, "well, 
she finally sent you after me, didn't she?" He told me to put 
my clothes on, that he wanted to talk to me. a minute. I got 
up and put my shoes on. We went out to the car. I asked 

. him if my wife had got a warrant for me or what. He said, 
" ·"no." I was kinda slow about going and then he said, "I'm 

charging you .with attempted arson." I didn't really know 
what he meant, I didn't know what arson was at the time. 

Q. Have you found out since then? 
·A. Yes, sir. , 
Q. \Vhere did you all go after that? 
A. I went on and got in the car and he brought me on down 

the road a little ways. He stoppe.d and let the other deputy 
out. 

Q. \\There was that at? 
A. I think it was at that church on 151. 
Q. \Vhere did you go then? 
A. Hirn, myself and Charlie Fisher came on in here. 
Q. Charlie Fisher was in the cad 

· A. Yes. 
page 236 (. · Q~ Then you came on down to the jail? 

A. Yes, sir .. 
Q. When was it that you found out that you were actually 

charged with arson? 
A. I think it was around March 16th or 17th, they had a 

hearing over here to see if I was rnentaJly insane. 
Q. Did they change the charge then from attempted arson 

to arson, and you knew about that? 
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·A. Yes. The deputy sheriff issued another warrant on me 
for violation of parole and arson. 

Q. Had you sworn out a warrant for Jim Robertson~ 
A. No, sir. 
Q. Walter Lee do you hold any grudge against-

Mr. Goad: \ 1•l e are getting back to a leading question again. 
By The Court: You can ask him what his feelings are to­

wards this man. 

Q. \Vill you express to the. Judge and the jury, the way you 
feel about Jim Robertson~ 

A. I feel very please with the man, that me and him never 
had an argument. I cooperated with the man; and me and 
him had pretty much the same trouble along the same line. 

Sometime ago he told me something about his past. 
page 237 r Q. What's your feeling towards him~ 

· A. I thought very much of him. 
Q. Yesterday and today there was some evidence about 

a jail break. vV ould you explain to the jury your feelings and 
all, in that jail break~ 

A. Well, t}rnt leads clear back to the night that I was . 
arrested. The little things they was doing to me the night· 
I was arrested. They carried me over there to the jail and 
they took all the covers and mattress away; and put me in a 
big c(3ll where they mostly keep women. I slept on that 
metal bunk for a period of three nights. Later I asked some­
body why they didn't give me a mattress and they asked me 
was I drunk, when they brought me in~ And I told them; 
"no". I had been drinking, but I wasn't nothing like drunk 
when they brought me in. They say they don't usually put 
nobody in there like that, unless they is drunk and then 
they don't usually put them in the women's cell anyway. 
That they got one ·particular cell that they put drunks in. 
Then later on after that, I observed the fact that I wasn't 
allowed but one phone call, when I came in, but I didn't bother 
to much about it. I· had a paycheck in Charlottesville that I 

· wanted to get straighten out. They denied every 
page 238 r little thing that I asked for, at the same time the 

others· was getting the same things. 
Q. vVell, what was it vValter, that prompted you to escape~ 
A. That was some of the problems right there. Later I 

said, "now, I went all this time trying to get by without 
being involved and going back down the road, doing those 
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eleven or twelve years that I got down the road. Then they 
would tell me little things; and tell me that I can't have it or 
wouldn't allow but so much in there, while others were getting 
the same thing at the same time. 

Q. After you escaped, did you give them any trouble when 
they rearrested you~ 

A. No, sir. 
Q. Have you given them any trouble since you got back 

over here~ 
A. No, sir. 
Q. The doctor came to the jail to treat you, is that right'? 
A. No, sir. They took me out of jail and carried me down 

there. 

Mr .. Kilgore: Alright Walter, you answer Mr. 
page 239 r Goad's questions. 

CROSS EXAMINATION 

·By Mr. Goad: 
Q. Walter, the beginning of ·this problem was when you 

left your wife and went to Doll Fisher's, wasn't iU 
A. My wife was concerned. It's strictly between me and 

her. 
Q. But you and your wife were living over to Jim Robert­

son's for several months before this happened, werent's you~ 
A. Years. 
Q. And two or three weeks before you got shot, you had. 

left your wife, hadn't you~ 
A. That's true. 
Q. And stayed over to Doll Fisher's~ 
A. No. I stayed up there with my sister in Amherst. 
Q. Well, you spent the night with Doll Fisher on March 

10th; and you started to spend the night there, Saturday 
March 11th, didn't you~ . 

A. That's because of this trouble. I had gotten permission 
to stay over to Mr. Robertson's before this 

page 240 r trouble. I had to see· my wife concerning my 
condition. 

Q. You and your wife were pretty mad with each other 
up there at R & H, near that big oak tree at about 6 :30 that 
Saturday night, weren't you~ 

A. We weren't exactly mad. We had a little dispute. 
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Q. Vv ell, she had gotten to the point 'vhere she was threaten-
ing to call the sheriff, wasn't she 1 · 

A. Not to my knowing. 
Q. Well, you just said that you were going to Doll's that 

night and she said if you do, I'm going to call the sheriff 1 
A. That's if I go up there-and spend the night. 
Q. Well, that Saturday' night she was mad enough that 

whe threatened to have you arrested if you went to Doll's, 
wasn't she1 

A. Yes, sir. 
Q. And you went right on to Doll's 1 
A. Yes, sir. 
Q. Did you threaten your wife that night f 
A. No'° sir. . 
Q. Didn't you threaten to kill her1 
A. No. 

Q. And then didn't your wife leave and walk on 
page 241 r down the main highway towards Patterson's 

Store and on the path going over to Jim Robert-
son's~ 

A. I don't know. 
Q. Then a few mii:tutes after she left, and after it had 

gotten dark, didn't you walk on down the main highway to­
wards Patterson's Store~ 

A. No, sir. 
Q. You knmv where that culvert over the c'reek is, don't 

you~ 
A. Yes, sir. 
Q. Right next to Patterson's Store and next to Mr. Camp­

bell's barn~ 
A .. Yes, sir. 

· Q. Did you pass these two witnesses that night; Annabelle 
Turner and Bonnie Lou Turner? 

A. I didn't pass them that night, cause I didn't go that 
night. . . . · 

Q. You heard them testify to that yesterday1 
A. Yes, si1;. I heard them testif)r, but-
Q. They said that they·were coming from Jim Robertson's 

and they met you at that culvert; and that you sat down 
on that culvert and asked them if they were mad at you. Do 

· you deny that~ 
page 242 r A. Yes,.sir. 

Q. And Annabelle Turner stayed with you a · 
minute or two longer than .the other one; and when she 
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walked down that road, the last she saw of you was that yon 
were walking from the culvert towards Patterson's Store, 
where the path crosses over to Jim Robertson's. Do you deny 
all of that~ 

A. Yes, sir. I seen them sometime that evening, before 
my wife and I was there. 

Q. Do you deny that you saw those two young women down 
at the culvert the way they described it~ 

A. Yes, sir. 
Q. You went over to Doll's that night, for certain, cause 

you were there when you -..vere arrested 1 
A. That's right. 
Q. And when the officer arrested you, didn't ·you tell him 

that you had been there three hours 1 
A. I don't know how long I told him. 
Q. \Vell, what did you tell him~ . 
A. I can't recall telling him anything. 
Q. Do you recall him asking you about this can of oil? 

Didn't you first tell him that you didn't know anything about 
it 7 

page 243 r A. No, sir. That_ was after we got to the 
sheriff's office. 

Q. I mean when Deputy Sheriff Quick questioned you about 
that can, didn't you first tell him that you didn't know any­
thing about it 1 
· A. Yes, sir. I co.uldn't recognize it at that time. 

Q. \V ell, were you drunk then or what 1 
A. I wasn't drunk. 
Q. Could you see alright 1 
A. I can't see good at no time. I've been turned down for 

quite a few jobs cause I can't see good. 
Q. And then a short time later, didn't you tell him that 

that was the can that you carried over to Jim Robertson's 1 
A. No, sir. . . 
Q. Didn't you tell the sheriff that you carried that can 

over there Friday night or Saturday morning from Doll 
Fisher's house over to Jim Robertson's house1 

A. Saturday morning, yes. 
Q. You did admit later that you carried the can over to Jim 

·Robertson's house1 
A. I didn't carry none over to his house. 

Q. \V ell, to his yard 1 · 
page 244 r A. No, sir. 

Q. 'ro his driveway1 
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A. No, sir. Beyond his driveway, there's a bush there of 
some kind, and right at that bush is where I set it. 

Q. I say you admitted that later on, after you first told the 
sheriff you didn't know anything about iU 

A. I didn't know anything about the can at the time. I 
couldn't admit to something that I didn't know about and 
hadn't seen good. · 

Q. Now, going back to Friday night. You went over to 
Jim Robertson's that Friday night, didn't you 1 

A. Yes, sir. 
Q. And you got in an argument with John Henry Cabell, 

didn't you1 
A. I don't know anything at all about an argument. 
Q. Well, did Jim Robertson order you out of his houseT 
A. Not to my knowing. 
Q. Well, were you drunk that day, did you know what was 

going on 1 
A. Pretty high that night. . 

Q. Do you remember being over there 1 
page 245 r A. Yes, sir. 

Q. You could walk, couldn't you 1 
A. Yes. 
Q. Then didn't you leave the house and come back again 

and have an argument, then leave again and come back again, 
two or three times 1 

A. No, sir. 
Q. Then this old elderly man, Jim Robertson; blind and liv­

ing on the Welfare, shot you for no reason at all 1 
A. I would like to know why and what was going on. J 

observed the fact that something was happening there, or 
something was going wrong. I don't know what, .but I was 
trying to find out for myself. That's why I lied to the sheriff. 

Q. Did you and John Henry Cabell get into an argument. 
Get right loud, and Uncle Jim told you to leave and got you 
outside one time. . Then you came back again and he had the 
door locked and you banged on the door and didn't you tell 
him "if you don't let me in, I'm going to knock this door down 
and kill you." 

A. The only time I remember, I remember finding my"self 
wandering near the creek, that's when I stumbled ancl . 

fell. 
page· 246 r Q. Didn't-you go back to Jim Robertson's house 

after you had been ordered out of there and the 
door was locked and started banging on the door 1 
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A. I didn't know it. 
Q. And didn't you tell him that you were going to come in 

that house and kill him 1 
A. No, sir. 
Q. Then didn't you hit the door with something hard or 

hit a hard blow to the door, and right after that you got shot? 
A. I don't remember hitting the door. 
Q. Right at that time didn't you tell them that this -shack 

would be burned down by tomorrow 1 
A. No, sir. 
Q. Didn't you tell them that you were going to Kill Jim 

Robertson 1 -
A. No, sfr. . 
Q. You don't remember any of that 1 
A. No, sir. 
Q. Then this old fell ow just shot you through the door 

for no reason at all, is that you explanation 1 
A. For what reason, I am trying to find out myself, cause 

I feel that there is something wrong in that house . 
. page 247 -r Q. Well, you've heard all these witnesses tell' 

what happened, havent' you 1 
A. "Yes, sfr. _ 
Q. Didn't John Henry Cabell owe you a dollar 1 
A. Yes, sfr. Do it look normal for a man to argue with 

somebody who's going to pay you some money. -It doesn't look_ 
normal to me. 

Q. You have been previously convicted of a felony ha vent' 
you1 -

A. Yes, sir. 

By The Court: I might point out to the jury that the fact 
that a person has been convicted of a felony, does not tend 
to prove the crime with which he's charged. You only con­
sider it in considering whether or not he's telling the truth. 

Mr. Goad: Alright, that's all. 

The witness stands aside; 

Mr. Kilgore: Your Honor, please, I would like to have a 
conference. -

page 248 r W. N. \iVHITEHEAD, recalled as a witness 
for the plaintiff, testifies as follows: 
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'DIRECT EXAMINATION 

By Mr .. Goad: . 
Q. You've heard this testimony by the defendant, of the 

complaints, that he wasn't treated exactly the way the other 
prisoners were treated in jail. Would you explain that to the 
Court and Jury, please? . 

A. Well, normal procedure for us when we arrest some­
one who has been drinking considerably, is to place them in 
a cell where there is.nothing that they can set fire to or hurt 
themselves. It's to protect them as much as to protect the . 
jail property. After Mr. Braxton had been in jail a sufficient 
length of time, until he was s.traight, he was transferred 
from a downstairs cell, where he was alone, to an upstairs 
cell, where he was in a cell with all the rest of the prisoners 

·that were in the jail, .with the same privileges that they had. 
As far as I know he had nothing denied to him, that wasn't 
denied to other prisoners. There is a limitation to what we 

can allow in jail. Certain items and foodstuff 
page 249 r can't be brought in and there is a lim'itation on 

what can be brought in. If I remember correctly 
we did limit the amount of candv and soforth that he can 
buy .. His wife came to visit him. and brought him money; 
and he had considerable money with which he wanted to pur­
chase candy and a lot of things; and we limited this like we 
do all other prisoners. However he had free range of the 
cell block, like all the other prisoners. 

By The Court: 
Q. Was he treated any differently than any other prisoner? 
A. No, sir. Not any different from any other prisoner. 

The only difference between him and the other prisoners, he · 
did obtain a hacksaw blade from some source and while he 
was out wandering around in the cell area, he did saw the 
bars out of the window and break out of jail. He was not 
confined in any specific area and he was treated just exactly 
like all the others. 

Q. Vv e understand that. After he made his escape and was 
recaptured or rearrested; did you then impose any additional 
restrictions on him? 

A. No restrictions, but I placed him in maximum security 
cell. I did nothing in the way of punishing him. 

page 250 r Q. Well was he treated like any other prisoner, 
who would be in a maximum security cell~ 
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A. Yes, sir. 

Mr. Goad: Alright, that's all. 

CROSS EXAMINATION 

By Mr. Kilgore: 
Q. Sheriff, after he was rearrested, after the excape, did 

you have any trouble ·with him~ 
A. When he was first arrested after his escape, he was a 

little bit sully, he had been drinking while he w'as out. But 
as soon as he sobered up, we didn't have anymore trouble 
with him. He did complain to me about the fact. that I. was 
punishing him, by keeping him confined in a maximum security 
cell. I e:x;plained that I was not attempting to punish him, 
but that I put him in a maximum security cell to keep him 
from doing what he had done before, escape again. Since 
you have started representing him, his attitude has improved 
considerably and since then I have released him and he has 

been at liberty in the cell block like he was when 
· page 251 ( he escaped. His privileges have been given back 

to be outside, because his attitude has changed. 

Mr. Kilgore: Alright, that's all. 

The witness stands aside. 

End of all tes.timony. 

By The Court: Members of the jury,. you may be at ease 
while we take up instructions. 

(IN CHAMBERS) 
I 

page 252 ( INSTRUCTIONS, AND OBJECTIONS AND 
EXCEPTIONS THERETO. 

Plaintiff's Instruction No. l (Granted): 

"The Court instructs the Jury that if they believe from 
the evidence, beyond a reasonable. doubt, that the accused, 
Walter Lee Braxton, did in the night time, maliciously set 
fire to and burn, in whole or in part, the dwelling house of 
Jim Robertson, and that the said dwelling house was then 
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and there occupied by a person· or persons, then the Jury 
shall find the accused guilty of arson and fix his punishment 
with death, or, in the discretion· of the Jury, by confinement 
in the penitentiary for life or any term not Jess than five 
years." 

Plaintiff's Instruction No. 2 (Granted) : 

"The Court instructs the Jury that it is not necessary that 
material facts be proven by direct evidence; they may be 
proven by circumstantial evidence, that is, the Jury may 
draw all reasonable and legitimate inferences and deductions 
from the evidence produced in the case." 

Plaintiff's Inst.ruction No. 3 (Granted): 

"The Court instructs the Jury that circum­
page 253 r stantial evidence is legal and competent, and a 

person charged with a ·crime may be convicted 
upon circumstantial evidence alone, or upon circumstantial 
evidence connected with other evidence, if the Jury believes 
beyond a reasonable doubt from such circumstantial evidence 
that the person so charged is guilty; therefore, the Jury has 
the right to convict the accused upon circumstantial evidence 
alone, or upon circumstantial evidence coupled with other 
evidence, if from all the evidence the Jury believes that the 
guilt of the accused has been proved beyond a reasonable 
doubt." 

Plaintiff's Instruction No. 4 (Granted) : 

"The Court instructs the Jury that while the Commonwealth 
must prove the guilt of the accused beyond a reasonable 
doubt, this does not mean proof to a point of mathematical 
certainty. If the Jury has an abiding conviction of the 
truth of the charge, then they are satisfied beyond a reason­
able doubt and must convict the accused. 

A reasonable doubt must be based upon the evidence, it 
must not be an arbitrary doubt without evidence to sustain it, 

it must be a serious and substantial doubt in 
page 254 r order to warrant an acquittal, it must be a doubt 

of material facts necessary for the Jury to believe 
to find a verdict of conviction, and not a doubt of immaterial 
and non-essential circumstances. 

A doubt engendered by sympathy or by a dislike to ac­
cept the responsibility of convicting the accused is not a 
reasonable doubt." 
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Defendant's Instruction No. A (Granted): 

"The Court instructs the Jury that the accused, in a 
criminal case, is presumed to be innocent until his guilt has 
been proven beyond a reasonable doubt. The burden of proof 
of guilt is upon the Commonwealth. This burden continues 
throughout the trial and never shifts. The presumption of 
innocence is so strong that not only is the accused entitled 
to the benefit of it, but if the case be a doubtful one, the 
presumption is sufficient to turn the scale in his favor. It is 
not sufficient that the ev:idence creates a suspicion or prob­
ability of guilt' but it must go further and exclude every 
reasonable hypothesis except that of guilt." 

page 255 r Defendant's Instruction No. B (Granted) : 

"The Court instructs the Jury that in the application of 
circumstantial evidence to the determination of the case, the 
utmost caution and vigilance should be used. Such evidence 
is always insufficient· where, assuming all to be true which 
the evidence tends to prove, some other reasonable hypothesis 
may still be true, for it is the actual exclusion of every other 

. reasonable hypothesis which invests mere circumstances with 
the force of truth. Y\There the evidence leaves it indifferent 
which of several hypothesis is true, or establishes only some 
finite probability in favor of one hypothesis, such evidence 
cannot amount to proof, however great the probability may 
be. · 

Therefore, although the Jury may .believe, from the evi­
dence in this case, that ·there is a strong probability that 
the accused is guilty of the offense charged in the indict­
ment, still, if upon the whole evidence, there is any other 
reasonable hypothesis consistent with his innocence, they 
cannot find the accused guilty, and this is true, although it 
may appear from the evidence that the probabilities of his 
guilt are greater than the probabilities of his innocence." 

page 256 r Defendant's bistructionNo. 0 (Granted): 

"The Court instructs the Jury that upon the trial of a 
criminal case by a jury the law contemplates the concurrence 
of twelve minds in the conclusion of guilt before a conviction . 
can be had. Each individual juror must be satisfied beyond 
a reasonable doubt of the defendant's guilt before he can, 
under his oath, consent to a verdict of guilty. Each juror 
should feel the responsibility resting upon him as a member 



144 Supreme Court of Appeals of Virginia 

of the jury, and should realize that his .own mind must. be 
convinced beyond a reasonable doubt of defendant's guilt 
before he can consent to a verdict of ·guilty. Therefore, if any 
individual member of the jury, after having duly considered 
all the evidence in this case, and after consultation with his 
fellow-jurors, should entertain such reasonable doubt of de­
fendant's guilt as is set forth in certain other instructions 
in this case, it is his duty not to surrender his own convictions 
simply because the balance of the jury entertain different 
convictions."· 

Defendant's Instruction No. D (Granted): 

"The Court instructs the Jury that the :finding of the 
indictment by the Grand Jury against the De­

page 257 r fendant in this case is not evidence against him 
and must not be considered as evidence in arriv­

ing at a verdict." 

Defendant's Instruction No. E (Granted): 

"The Court instructs the Jury that the credibility of wit­
nesses is a question exclusively for the jury, and the law is 
that where a number of witnesses testify directly opposite 
to each other, the jury is not bound to regard the weight of 
the evidence as equally balanced, the jury have the right to 
determine from the appearance of the witnesses on the stand, 
their manner of testifying, and their apparent candor and 
fairness, their apparent intelligence, and from all the other 
surrounding circumstances appearing on the trial, which 
witnesses are more worthy of credit, and to give credit ac­
cordingly." 

Defendant's Instruction No. F (Refused): 

"The Court instructs the Jury that every :fire is presumed 
accidental, rather than by an act of the defendant with a 
deliberate intent, and mere suspicion of guilt is not enough 
to convict the defendant of arson." 

Mr. Kilgore: I would like to object to Instruc­
.page 258 r tion "F" being refused. 

Defendant's Instruction No. G (Granted): 

"The Court instructs the Jury that if you believe from the 



Walter Lee Braxton ·v. Commonwealth of Va. 145 

evidence that any witness has been convicted of a felony 
then such fact shall not prevent the witness from testifying 
but the jury may consider it only for the purpose of affecting 
his credibility as a witness." 

Defendant's Instruction No. I ( Grante_d) : 

"The Court instructs the Jury that a reasonable doubt in 
every criminal case is not a 'mere form to be disregarded by 
the jury, but a substantial part of the law of this land, and 
before you can convict the accused in this case, you must 
have an abiding conviction in your minds, based upon the 
evidence in. this case that he is guilty beyond every reasonable 
doubt." 

Defendant's Instruction No. J (Granted): 

"The Court instructs the Jury that upon the trial of this 
case, if a reasonable doubt of any fact necessary to· establish 
the guilt of the accused as charged in the indictment be raised 
by the evidence or la(;k of evidence, such doubt is decisive, 

and the Jury must acquit the accused, since a 
page 259 ~ verdict of ."Not guilty" means no more than that 

the guilt of the accused has not been established 
in the precise, specific and narrow form prescribed by law." 

Defendant's Instruction No. K (Refused): 

The Court instructs the Jury that in this case where the 
evidence is purely circumstantial, in order to warrant a con­
viction the incriminatory circumstances, if any, must be in­
consistent with the innocence of the accused; and the burden 
being on the Commonwealth to prove the guilt of the accused 

. beyond a reasonable doubt, the Court further instructs the 
Jury that if there is any reasonable theory of the case upon 
which the accused may be innocent the jury must adopt such 
theory and acquit him." 

Mr. Kilgore: I would like to object to Instruction "K'' 
being refused. 

Defenrfant' s Instructioe'J( Ref1Med) ' 

The Court instructs the Jury that in all cases when the 
proof is circumstantial evidence, the time, place, means, 

. opportunity, motive and conduct or such of these 
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page 260 r facts as may be proved with other facts, if any, 
should all concur in pointing out the accused 

beyond a reasonable doubt as the guilty agent. 

Mr. Kilgore: I would also like to object to Instruction 
"L" being refused, as that is further explanation of ci:rcum­
stantial evidence .. 

Defendant's Instruction No. M (Refused): 

The Court instructs the Jury that if, upon the whole evi­
dence in the case, there is any reasonable hypothesis consis­
tent with the innocence of the accused, they must find him 
not guilty. 

Mr. Kilgore: I object to the refusal of granting Instruc-
tion "M". · 

Defendant's Instruction No. N (Granted): 

The Court instructs the Jury that if the jury believes 
that the evidence is equally susceptible of two or inore inter­
pretations, one of which interpretations points to the guilt 
of the accused and the other interpretation, just as reason­
ably, points to the innocence of the accused, then it is the 
duty of the Jury to accept the interpretation pointing to 

the innocence of the accused and give such ac­
page 261 r cused the benefit of the presumption of innocence 

and find the said accused not guilty." 

Defendant's InstructionNr(!}Granted): 

"The Court instructs the Jury that "\\Talte1· Lee Braxton, 
the accused, must be identified beyond all reasonable doubt 
as the person, who set fire to the house of Jim Robertson, 
before he can be convicted of this arson charge. Suspicion 
or probability of guilt is not enough to convict of arson." 

Mr. Kilgore: In Instructfon "0" I would like to object 
to the Court deleting the word "unearnl_y" and also would 
Jike to take exception to this Instruction. -

Defendant's Instruction No. P (Granted): 

"The Court instructs the Jury that flight, or escape from 
jail, where a crime has been committed raises no presumption 
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that Walter Lee Braxton is guilty of having committed Arson 
on Jim Robertson's home, but is an element, a circumstance 
which they may take into consideration along with other facts 
and circumstances tending to establish guilt or innocence. 

page 262 ( Mr. Kilgore: I would like to object to the 
change in Instruction "P", which the Court made. 

This changed the instruction materially, regarding the in­
troduction of this into evidence. 

I excepts to all of the Court's refusal of instructions re­
quested; also for the Courts changes in the Instructions. For 
that reason I would like to object to these refusals, changes 
and deletions and except to· the Court's action. 

Mr. Kilgore: If Your Honor, please, as Defense Counsel 
for the accused Walter Lee Braxtt;:m, at this time I would 
like to move that the Jury verdict be set aside as being con­
trary to the law and evidence. The fact that the evidence was 

insufficient to support a Jury verdict.· · 
page 263 ( Are you going to rule . on the motion about 

setting aside the verdict at this time. 
The Court: No, sir. I want to think about it and go over 

my notes. 
Mr. Kilgore: Is it in order to make any other motions at 

this time in order to perfect the appeal~ 
The Court:· No, sir. Not until I pass on your motion is it 

necessary to do anything to perfect the appeal. You have 
already put into the record your objections and exceptions 
to the Instructions. I will think about the matter and will 
let you know when I'm ready to decide it. 

page 264 ( The foregoing transcript of teatimony and other 
incidents of trial was stenographically tran­

scribed by the undersigned court reporter who was first duly 
sworn according to law. 

MARION D. QUESENBERY 
Court Reporter 

The undersigned, counsel for the defendant and for the 
Commonwealth, respectively, in the case of Commonwealth 
of Virginia vs. Walter Lee Braxton, pending in the Circuit 
Court of Nelson County, Virginia, final judgment wherein 
was rendered on the 25 day of Sept. 1967, hereby affix their 
signatures to the foregoing transcript of the oral testimony 
and other incidents of the trial of said case, as provided by 
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Rule 5 :1, section 3 ( e) of the Rules of the Supreme Court of 
Appeals, to the end that the same may becoine part of the 
record on appeal. 

Given under our hands this 21 day of Nov., 1967. 

JOSEPH P. KILGORE 
Counsel for Defendant 

ROBERT C. GOAD 
Counsel for Plaintiff. 

·page 265 r Tendered on this, the 21st day of November, 
l967, and within sixty days ::fter final judgment. 

C. G.QUESENBERY 
Judge of the Circuit Court of 

Nelson County, Virginia 

Signed on this, the ~lst day of November, 1967, and within 
seventy days after final judgment. 

C. G. QUESENBERY 
Judge of the Circuit Court of 

Nelson County, Virginia 

I, , Clerk of the Circuit Court of Nelson 
County, Virginia, do hereby certify that the foregoing tran­
script of the oral evidence and incidents of the trial of the 
case of Commonwealth of Virginia· against Walter Lee Brax­
ton was received by me on this, the 21st day of November, 
1967. 

* 

A Copy-Teste: 

AUSTIN EMBREY 
Clerk of the Circuit Court of 

Nelson County, Virginia 

* .* 

Howard G. Turner, Clerk. 
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