


IN THE

Supreme Court of Appeals of Vlrgmla

AT RICHMOND

Record No. 6925

"~ VIRGINIA:

‘In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of R1chmond on
‘Wednesday the 6th day of March, 1968.

WALT.ER LEE BRAXTON, o  Plaintiff in error,

agamst

COMMONWEALTH OF VIRGINIA Defendant in error.

From the Circuit Court of Nelson County
- C. G. Quesenbery, Judge

Upon the petltlon of Walter Lee Braxton a writ of error

and supersedeas is awarded him to a judgment rendered by-

the Circuit Court of Nelson County on the 25th day of Sep-
tember, 1967, in a prosecution by the Commonwealth against
-the, said petitioner for a felony: but said supersedeas, how-
" ever, is not to operate to discharge the petitioner from cus-
tody, if in custody, or to release his bond if out on bail.
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AFFIDAVIT OF POVERTY

* * * *® #*

Now comes your plaintiff in error and swears. under oath
that he is unable to pay or secure to be paid the costs of print-
ing the record and requests to proceed forma pauperis, as
prov1ded by Code of V1rg1n1a, 1950, Amended Section 19.1-
289.

Sworn to this 15 day of March, 1968.

WALTER LEE BRAXTON
Your Affiant

STATE OF VIRGINIA
| TO-WIT:

COUNTY OF NELSON

I, Selena H. Delk, a Notary Pubhc in and for the County
aforesald in the State of Virginia, do hereby certify that
Walter Lee Braxton, whose name is signed to the foregoing
writing dated this 15 day of March, 1968 has this day per-
sonally appeared before me in my qald County and swore to
the same. . . :

Given under my hand this 15 day of March 1968.

My commission expires the 2 day of March 1970.

SELENA H. DELK
Notary Public

Recd. 3/22/68. . HGT
* * * *b %
CERTIFICATE

This cause came on to be heard again on behalf of Walter
Lee Braxton, and after being argued by counsel, it appearing
to the Court after investigation that Walter Lee Braxton is
unable to pay, or secure to be paid, the cost of printing the.
record in his appeal, it is hereby- certlﬁed that Walter Lee -
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Braxton is 1nd1gent and should be allowed to appeal under
the poverty provisions of the law.

C. G. QUESENBERY, Trial Judge.
" Recd. 3/22/68. . H.GT.

*

* *

RECORD

page 14 ¢ INSTRUCTION “A”

.. The Court instructs the Jury that the accused, in a criminal
case, is presumed to be innocent until his guilt has been proven
beyond a reasonable doubt. The burden of proof of guilt is
upon the Commonwealth. This burden continues throughout
the trial and. never shifts. The prestmption of innocence

- 1s so strong that not only is the accused entitled to the benefit
of it, but if the case be a doubtful one, the presumption is
‘sufficient to turn the scale in his favor. It is not sufficient

that the evidence creates a suspicion or probability of guilt;

but it must go further and exclude every reasonable hypo-
thesis except that of guilt.

‘Given 7-25-67. | ' C. G. Q.
page 15 } INSTRUCTION “B”

The Court instructs the Jury that in the application of
circumstantial evidence to the determination of the case, the
‘utmost caution and vigilance should be used. Such ev1dence
is always insufficient where, assuming all to be true which the
evidence tends to prove, some other reasonable hypothesis
may still be true, for it is the actual exclusion of every other
reasonable hypothesis which invests mere circumstances with
the force of truth. Where the evidence leaves it indifferent
which of several hypothesis is true, or establishes only some

. finite probability in favor of one hypothesis, such evidence
cannot amount to proof however great the probability may
be.

Therefore although the Jury may believe, from the evi-
dence in this case, that there is a strong probability that the
accused is guilty of the offense charged in the indictment, still,
if upon the whole evidence, there is any other reasonable
hypothesis consistent with his innocence, they cannot find the
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accused guilty, and this is true, alfhough it may appear from
the evidence that the probabilities of his guilt are greater |
than the probabilities of his innocence. '

. Given 7-25-67. C. G Q.
page 16 } INSTRUCTION “C”

The Court instructs the Jury that upon the trial of a
criminal case by a jury the law contemplates the concurrence
“of twelve minds in the conclusion of guilt before a conviction
can be had. Each individual juror must be satisfied beyond
a reasonable doubt of the defendant’s guilt before he can,

under his oath, consent to a verdict of guilty. KEach juror -

‘should feel the responsibility resting upon him as a member

* of -the jury, and should realize that his own mind must be
convinced beyond a reasonable doubt of defendant’s guilt
before he can consent to a verdict of guilty. Therefore,
“if any individual member of the jury, after having duly con-.
sidered all the evidence in this case, and after consultation
with his fellow-jurors, should entertain such reasonable doubt
of defendant’s guilt as is set forth in certain other instruc-

~ tions in this case, it.is his duty not to surrender his own con-
victions simply because the balance of the jury entertain dif-
ferent convictions.

Given 7-25-67. : C. G Q
page 17 } INSTRUCTION “D”

The Court instructs the Jury that the finding of the indict- -
ment by the Grand Jury against the Defendant in this case is
not evidence against him and must not be considered as evi-
dence in arriving at a verdict.

Given 7-25-67. | - C. G. Q.
page 18 } . INSTRUCTION “E”

The Court instructs the Jury that the credibility of wit-
mnesses is a question.exclusively for the jury, and the law is
that where a number of witnesses testify directly opposite to
each other, the jury is not bound to regard the weight of the
evidence as equally balanced, the jury have the right to de-
- termine from the appearance of the witnesses on the stand,

their manner of testifying, and their apparent candor and
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fairnéss, their apparent intelligence, and from all the other
surrounding circumstances appearing on the trial, which wit-
nesses are more worthy of eredit, and to give credit accord-

ingly.
Given 7-25:67. - CG Q.
page 19 ¢  INSTRUCTION “G” ‘

The Court instructs the Jury that if you believe from .
the evidence that any witness has been convicted of a felony
then such fact shall not prevent the witness from testifying -
but the jury may consider it only for the purpose of affecting
his credibility as a witness. .

Given 7-25-67. S C. & Q.
page 20 | INSTRUCTION “1” |

The Court instructs the Jury that a reasonable “doubt in
every criminal case is not a mere form to be disregarded
by the jury, but a substantial part of the law of this land,
and before you can convict the accused in this case, you must
have an abiding conviction in your minds, based upon the
evidence in this case that he is guilty beyond every reasonable
doubt.

~ Given 7-25:67. 6
~ page 21 } . INSTRUCTION “J”

The Court instructs the Jury that upon the trial of this
case, if a reasonable doubt of any fact necessary to establish-
the guilt of the accused as charged in the indictment be raised
by the evidence or lack of evidence, such doubt is decisive,
_ and the Jury must acquit the accused, since a verdict of “not
guilty” means no more than that the guilt of the accused
has not been established in the precise, spemﬁo and narrow
form preseribed by law.

Given 7-25-67. e ' . C. G Q-
page 92 }  INSTRUCTION “N”

The Court instruets the Jury that if the Jury believes
that the evidence is equally susceptible of two or more in-
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terpretations, one of which interpretations points to the guilt
of the accused and the other intérpretation, just as reasonably,
points to the innocence of the accused, then it is the duty of
.the Jury to accept the interpretation pointing to the innocence
of the accused and give such-accused the benefit of the pre-
-sumption of innocence and find the said accused not guilty.

Given 7-25-67. - C. G Q.
‘page 23 } INSTRUCTION “0”

The Court instructs the jury that Walter Lee Braxton, the
accused, must be identified beyond all reasonable doubt as the
person, who set fire to the house of Jim Robertson, before he
can be convicted of this arson charge. Suspicion or prob-
ability of guilt is not enough to convict of arson. .

Given 7-25-67. | C. G. Q.

Excepté. ‘ |
page 24 } INSTRUCTION “P”

The Court iristructs the jury that flight, or escape from
jail, where a crime has been committed raises no presumption
that Lee Braxton is guilty of having committed Arson on Jim
Robinson’s home. But is an element, a circumstance which

they may take into consideration along with other facts and
circumstances tending to establish guilt or innocence. .

Given 7-25-67. - 06 Q
page 25 t INSTRUCTION NO. 1
The Court instrﬁctvs the Jury that if they believe from the

evidence, beyond a reasonable doubt, that the accused, Walter

Lee Braxton, did in the night time, maliciously set fire to and
burn, in whole or in part, the dwelling house of Jim Robert-
son, and that the said dwelling house was then and there
- occupied by a person or persons, then the Jury shall find the
. accused guilty of arson and fix his punishment with death,
or, in the discretion of the Jury, by confinement in the peni-
tentiary for life or any term not less than five years. :

Given 7-25-67. C. G. Q.




Walter Lee Braxton v. Commonwealth of Va. T

page 26 } INSTRUCTION NO. 2

The Court instructs the Jury that it is not necessary that
material facts be proven by direct evidence; they may be
proven by circumstantial evidence,- that is, the Jury may
draw all reasonable and legitimate inferences and deductions
from the evidence produced in the case. :

Given 7-25-67. . o C. G. Q.

" page 27 } INSTRUCTION NO. 3

. The Court instructs the Jury that circumstantial evidence
1s legal and competent, and a person charged with a crime
may be convicted upon circumstantial evidence alone, or upon
circumstantial evidence connected with other evidence, if the
Jury believes beyond a reasonable doubt from such ¢ircum-
stantial evidence that the person so charged is guilty; there-
fore, the Jury has the right to convict the accused upon cir-
cumstantial evidence alone, or upon circumstantial evidence
coupled with other evidence, if from all the evidence the Jury
believes that the guilt of the accused has been proved beyond
a reasonable doubt.

Given 7-25-67. - C. G Q~
page 28 }  INSTRUCTION NO. 4

The Court instructs the Jury that while the Commonwealth
must prove the guilt of the accused beyond a reasonable doubt,
this does not mean proof to a point of mathematical certainty.
If the Jury has an abiding conviction of the truth of the
charge, then they are satisfied beyond a reasonable doubt and
must convict the accused.

A reasonable doubt must be based upon the evidence, it
must not be an arbitrary doubt without evidence to sustain
it, it must be a serious and substantial doubt in order to
warrant an acquittal, it must be a doubt of material facts
necessary for the Jury to believe to find a verdict of convie-
tion, and not a doubt of immaterial and non- essentlal cir-
cumstances.

A doubt engendered by sympathy or by a dislike to accept
the responsibility of conv1ct1ng the accused is not a reason-
able doubt.

Given 7-25-67. v - C. G. Q.
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#* * * * *

page 34 t

3* * *

¥ . *

~ Circuit Court for the County of Nelson, on Tuesday, the
twenty-fifth day of July, nineteen hundred and sixty-seven.
Present: The Honorable C. G. Quesenbery, Judge.

* B T

*

*

'This day again came the Attorney for the CommOnwealth
as well as the accused, Walter Lee ‘Braxton, who was led to -
the bar in custody of ’rhe jailer, and also came J. P. Kilgoré,
attorney for the accused, and the same jury sworn on yester-
day .for the trial of this case appeared in Court according
to their adjournment.

Thereupon the jury having heard the remainder of the
evidence and having heard the arguments of counsel and
received the instructions of the Court, were sent to their
room to consider their verdict and after some time spent
therein returned into Court and presented their verdiet in the
following words and figures, to-wit: “We the jury find the
Defendant guilty as charged and fix his punishment at 7
years in the penitentiary. (signed) Harry L. Floyd, Fore- ‘
man” |

Whereupon the accused by counsel moved the Court to set
aside the verdict of the jury as being contrary to the law and
without sufficient evidence to support it, which motion the
Court doth take under consideration.

And the said Walter Lee Braxton is remanded to jail.

# * * * *

page 35

* * * * *

Circuit Court for the County of Nelson, begun' and held
- on Monday, the twenty-fifth day of September, in the year
of our Lord one thousand nine hundred and sixty-seven and
in the 192nd year of our Commonwealth.
Present: The Honorable C. G. Quesenbery, Judge.
* * *

L% *
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This day came again the Attorney for the Commonwealth,
and Walter Lee Braxton, who was brought into Court In
custody of the jailer and set to the bar. Also came J. P.
Kilgore, attorney for the accused. B

And the Court having considered the motion of the defend-
ant to set aside the verdict of the jury rendered on the 25th
day of July, 1967 in this case doth overrule the said motion.

And it being demanded of the accused if anything for-
himself he had or knew to say why judgment should not be
pronounced against him according to law, and nothing being
offered or alleged in delay of judgment, it is accordingly the
judgment of this Court that the said Walter Lee Braxton
be and he is hereby sentenced to. confinement in the peniten-
tiary of this Commonwealth for the term of seven years, the
period by the Court ascertained as aforesaid, and that the
Commonwealth of Virginia do recover against the said Walter
Lee Braxton its costs by it about its prosecution in this be-
half expended. - ' :
~ And it is further ordered that as soon as possible after the
entry of this order the prisoner be revoved and. safely con-
veyed according to law from the jail of this court to the said
penitentiary, therein to be kept, confined and treated -in the

» manner provided by law.
page 36 + The Court orders that the prisoner be allowed

: . credit for all time spent in jail awaiting trial. The
Court certifies that at all times during the trial of this.case
the accused was personally present, and his attorney was like-
wise personally present. ' .

And the said Walter Lee Braxton having asked for op-
portunity to appeal this case, execution of sentence is sus-
pended for sixty days to allow him to file an appeal. '

J. P. Kilgore, who has capably represented the defendant
in- this case, is hereby appointed to further represent the
defendant in perfecting his appeal.

And the defendant is remanded to jail.
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page 38 }

Lo * % * *.

NOTICE OF APPEAL AND
ASSIGNMENT OF ERROR

% * #* * *

NOTICE IS HEREBY GIVEN that the undersigned,
Walter Lee Braxton, will, as soon as can conveniently be done,
apply to the Supreme Court of Appeals of Virginia for a
writ of error and supersedeas to that indictment charging
him with Arson upon which he was tried in the above said
court on July 24th and 25th, 1967, and given (7) years by the
jury and the Court’s final Judgment rendition on September
25, 1967. Your defendant would apply for this writ by forma
pauperis proceedings.

As his grounds of appeal the sald Walter Lee Braxton
alleges the following errors:

1. The court erred in failing to set aside the verdwt of

the Jury as being contrary to the law and evidence.

2. The Court erred in failing to strike the evidence of the‘

Commonwealth at the conclusion of the Commonwealth’s evi-
dence, and again at the close of all the evidence.

3. The Court erred in the granting of the instructionsto the
Jury.

4. The evidence is insufficient to sustain the verdict as it
does not prove beyond a reasonable doubt that the fire was
incendiary, and in the alternative, if so, it is not proved
unerringly that the defendant was the guilty agent.

WALTER LEE BRAXTON

By: JOSEPH P. KILGORE
Counsel for Defendant

Filed in the Clerk’s Office the 28th day of Sept., 1967.
AUSTIN EMBREY, Clerk

* * * * *

A stenographic report of the oral evidence and other inci-
dents of the trial of the case of the Commonwealth of Vir-
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ginia vs. Walter Lee Braxton, tried on the 24th and 25th
day of July, 1967 in the Circuit Court of Nelson County,
Virginia before Honorable C. G. Quesenbery and jury. - -

APPEARANCES

Robert C. Goad, counsel for the plaintiff
Joseph P. Kilgore, counsel for the defendant. -

* * % #* * *

page 3 ¢ W. N. WHITEHEAD having been first duly
sworn, testifies as follows:

DIRECT EXAMINATION

By Mr. Goad:

Q. Sheriff, I hand you a sketch of the area involved in th]S
case, -and ask you if you will stand up here in front of the
Jury and explain where these different places are. .

A. This line running through here is 151. Piney River is
here up past H. & H. Store, the road that goes into the County
" dump. Here’s a bridge that goes across over 151 down here at
Patterson’s Store and then on out to the area of Henderson’s
Store. This area here, is Patterson’s Store and there is a
creek that comes here and crosses under 151 at this point;
and flows down across a cow pastiire field. The house in ques-
tion here, that was set fire, is this house that is designated
right here

Q. What state highway is this coming right here"l

A. This is State Route 674, coming from up here near
Henderson’s Store, down and crosses this same creek at this

point, Just north of the driveway that goes into
" page 4 t the Jim Robertson house, here; and continues on

down and comes out on 158 at Roseland Church.
Now, you’ll notice at this point, right across from the Jim
Robertson driveway, there is another driveway that comes
up here, past the Campbell home, right at this point. Vincent
Campbell’s home, here; and. right out here is Donnie Camp-
bell’s home. This road comes on throught, comes up the drive-
way .and connects here out on 151, just south of this culvert, .
under 151. These drawings here note a path, one of the paths
leads right here near this culvert, comes down the creek and
intersects with a path that comes from up here near Patter-
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son’s btore, in thls cow pasture, opposite this barn, these
paths connect. . Then comes down and crosses the creek with-
i about fifty yards or a little less of the driveway going out
from this Campbell property into the state road and straight
across from the Jim Robertson driveway.

Q. Now, approximately how far is it from the H. & H.
Filling Statmn up to this culvert over the creek there?

A. About a third of a mile.

Q. How about over here on the ‘map, the Fisher house, who
lives there?

A. Sally Mae F1sher whose nickname is Doll

page 5 t Fisher. She lives ‘about a third of a mile from

Patterson’s Store, and this is the place that the
Defendant was arrested, at this home.

Q. And how far is it from this culvert in a straight line
over to the Robertson house?

A. About a third of a mile.

Q. And is it about the same or a little further from this
culvert over to the creek on the mail highway up to H. & H. -
Service Station?

- A. It’s a little further. I’d say a half mile or maybe-two-
thirds of a mile.

Q. About how far is it from the Campbell farm, over to -
151 to this culvert? '
A. T'd say 1t’s two hundred yards

Mr. Goad: Your Honor, we would like to introduce this
Exhibit No. 1. :
By The Court: All right, sir.

Q. Sheriff, I want to show you a map of the county, and
there are four numbers on this map around this area.up
here. Will you tell the Jury what those numbers indicate?

A. nght here we have number one, and we have written -

- here that number one is Robertson’s house. Number
page 6 + Two, shows the culvert on 151. Number Three is

the H. & H. store. Number Four is the Fisher
house, which is located there by the Number Four.

Q. Ts that the Sally Mae Flsher or Doll Fisher house?

A. Yes.

Mr. Goad: Iintroduce this as our Exhibit No. 2.
Mr. Goad: I think that is all I’ll ask the Sheriff at this
time, but I’ll reserve the right to call him back.
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W.N. Whitehead
- CROSS EXAMINATION

By Mr. Kilgore: :

Q. Sheriff, can you walk from Patterson’s Store straight
through the woods, over to Doll’s house?

A. No, sir. You can’t walk straight through from Patter-
son’s Store; however there is a patch from the culvert, which
is just south of Patterson’s Store that goes up beside the
creek, up to the Sally Mae Fisher home.

Q. Is there a path up near the H. & H. going over to Doll’s
house?

A. Yes, sir. There is a well used path that goes

page 7 t from the H. & H. Service Station, up through the

woods, past the County dump and then on down by

Chester Fisher’s house and comes right in back of the house
that Doll Fisher lives in. o

Q. If you are walking from the County dump around to
Doll’s house, would you pass Doll’s house before you got to
Jesse’s Fisher’s house? -

A. Jesse Fisher’s, yes; but not Chester Fisher’s. -

Q. Jesse and Charlie, they live near Doll?

A. Yes, but you come to Doll’s first.

Q. Right.

A. Chester lives up near where the dump is.

Q. Do you know what time the fire was reported to the
Sheriff’s office. '

- A. No, sir. I don’t know what time. I was answering
another call and was in Charlottesville at the time that the

fire was reported and I couldn’t give you the exact time. I.

was enroute to the hospital in Charlottesville.

Q. Sheriff, now here’s the Campbell barn, is that right?

A. Yes, sir.

Q. Are there any fences in this particular area, here?

A. Yes, sir. ‘
page 8 ¢ Q. Would you point those fences out, please, to
the members of the jury?

'A. Immediately behind the barn, coming down to the creek,
there is a fence here. And there is a fence coming down to the
creek here and up the creek and back up to the barn. Then
just east of the barn where Mr. Campbell’s house is, he has
that area fenced in and that fence comes down hill towards the
creek; so you have two fenced in areas right here, one near
the house and one near the barn.

Q. Alright, sir. Now here on Route 674, up above Jim
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Robertson’s house, is there any fencing along this road, here?

A. Yes, sir. There is a fence extending from here, this
side of the creek. I think away on up this way the fence stops,
but I don’t know exactly where the line is, but wherever the
line comes across Mr. Campbell’s line; from there, the fence
comes down this way and extends along the highway all the .
way past the hill, over the crest of the hill.

Q. All along 674 past Jim Robertson’s house ?

A. Yes, sir. A 'fence all along this road, near this area,

"with the exception of right here ‘at this entrance
page 9 } right opposite Jim Robertson’s, Mr. Campbell has
a cattle guard there.

Q. Alright, sir. Now would you please locate on this map
here, for the benefit of the Jury, where Jesse and Charlie
Fisher live? ,

A. They live—, there is a group of houses right here where
this house is and they all are within fifty yards of one an-
other, right in this little—

Q. That’s Fisher Town, that is what they call Fisher Town?

A. What's known as Fisher Town and there is several
houses all right in a little group right in this area, and they
would be on this side away from her house.

Q. From your observation and investigation, do you know
where the big oak is or the little oak, along this path here,
do you know what I am talking about? Are you familiar those
terms, the big oak and the little oak?

A. T don’t know the big oak from the little oak, as far as—,
I know what you are referring to, I think, in this area, here;
it’s the gathering spot for the people that go down to H. & H.
and buy wine, they come back and get off the highway, come

back out into ‘the woods, and they sit and drink
page 10 } and shoot a little dice and do things of this nature.
Q. Can you put a circle in that area?

A. T don’t know which one you are referring to, but the
general area that I am talking about, is between the H. & H.
Serv1ce Station, along about thls pomt and out to the County
dump in the Woods with a path between, so it would be along
this general area, but just where I can’t tell you.

Mr. Kilgore: Alright, that’s all.

' _The witness stands aside
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JIM ROBERTSON, having been first duly sworn, testifies
as follows: S .
‘ » DIRECT EXAMINATION
By Mr. Goad:
" Q. Is your name Jim Robertson?
~.+ A, That’s right. -
. Q. How old are you, Jim?
- A. Sixty-three. :
Q. Do you live there on the road going from Henderson’s
Store going to Roseland Union Church?
v A. That’s right. _
page 11 } Q. And this was your house that was partially
S burned on the night of March 11th of this year?
- A. Yes, sir. : : :
- Q. Do you know Shirley Braxton, was Shirley Cabel, I
think, and married this defendant, you know her, don’t you?
- A. Yes, sir. She lives at my house. :
Q. Do you know this defendant, Walter Lee Braxton?
~A. Sure. '
Q. And he lived at your house?
A. That’s right. . :
Q. Were both of them living there on the Friday and Satur-
day night that this case came up, or had one of them left?
A. Well, there is just some things, with this stroke, there
is just some things—I can’t say that because I, you know—
. Q. You remember the Friday night that there was a shot
fired at your house, do you remember that? ' :
" A. Oh, yes. That was myself, is that who you are talking
about.
Q. Yes. Was that the night before the house caught on
fire? o ‘

page 12 +  Mr. Kilgore: Your Honor, please, I would like
- to object to all these leading questions. -
The Court: Well, they are leading, but there is nothing
of any great importance. ,

By Mr. Goad: . ' '
. Q. Go ahead Jim, tell us what happened on Friday night.
-A. What.
Q. On Friday night, March 10th of this year, tell us what
"happened at your house that night?




16 Supreme Court of Appeals of Virginia
Jim Robertson

A. Well, you see I don’t know when March was.

Q. Well, the night when the shooting took place, the nlght
that you shot through the door. Tell what happened that
night.

A. We was sitting in the house and thls boy and Walter
Lee, they got to talking and arguing.

Q By Walter Lee, do you mean Walter Lee Braxton?

A. That’s right. 'The best that I can tell it, they got to
squabbling and I said boys you all can’t squabble in here,
you'll have to go. Walter Lee, he hanged around awhile, T
don’t know what he was saying, but anyway I got him out

of the house and as soon as he went out, I locked
page 13 } the door. I couldn’t tell how long before he came
back, I don’t know how long that was, but any-
way when he came back; he knocked on the door. T said who
is that and he said it’s VValter Lee and open the door. I said
no, I'm not going to open no door. He said, if you don’t open
it, T am going to knock it down. I can remember that well.
Then he hit it and T was standing there. I had my gun and
when he hit it, T shot right the way the lick was.
You are bhnd aren’t you?
. Yes, sir.
Do you see anything at all?
. No, sir. T have been blind for over s1xty some years.
You shot towards the sound 1s that 1t?
. That’s it.
And then what happened?-
. Then I shot and just a second or two, he said you done
hit me. You done shot me, that’s what he said. I remember
saying, I told you not to hit on the door, I said something to
him like that and that was all of that.

Q. That was the end of the trouble on Fr1day mght”l

A. That’s right.

'Q. He didn’t come back anymore after you had: shot

him?
page 14 }  A. I’m not sure. I believe he did. You see the
people were right there with me and I told this
boy to tell him to go back, don’t come here.

Q. Go on to the next nlght now. Tell what you know about
the fire?

A. You know I couldn’t see, but the girl living with me,
Cora that’s her name. She had done told me that Walter
Lee— '

SOPOPOPO
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Jim Robertson

- Mr. Kilgore: If Your Honor, please.
The Court: Don’t repeat anythlng somebody told vou, just -
what you know yourself. .

Q. Now tell what you heard or what you smelled that night
of the fire?

A. I smelled the smoke. .

Q. What did you say and what did you do?

A. T said look, I smell something. I was the first one that
smelt it. And she went there and she said, “no, there is noth-
ing,” she went back and sit down. And I thlnk it was Shirley
and she was watching too. , ‘

Q. Watching what?

A. Watching for Walter Lee to—He had told Shlrley—

' . You can’t tell what he said? .
page 15 } A. T can’t talk then. :
. Q. Was the TV set on or not? -

A. No, it must not have been. I don’t know.

Q. You say Shirley and Cora looked around at the lights?

A. I know Cora did, she was right there with me.

"~ Q. What happened next? Did you find where the smoke
was?

A. Not then. I don’t know which discovered it, but they
were looking for it, you know I couldn’t see. I don’t know
which one seen it first.

Q. Your house didn’t burn down all the way, did 1t"l

A. No, sir.

Q They got the fire out"l

. Yes, sir. - - :

Mr. Goad: Alright Mf. Kilgore.
| CROSS EXAMINATION

By Mr. Kllgore
Q Jim, this is Joe Kllgore do you recognize my voice?
T know by the name, yes sir.
Q Do you remember I was up to see you two or three
times?
page 16 }  A. Yes, that’s right.
Q. Did you refuse to talk Wlth me on June 7th,
about this case?
A. T don’t know what time it was.
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Mr. Goad: I Thmh the Court should tell the J ury, he d1dn’t
have to talk to him. -
By The Court: That’s rlght

Q. How many times did I come up to talk with you?
A. I don’t know how many times.
Q. More than once wasn’t it? .
- A. T don’t know if it was or not You see I can’t remember
nothmg like that. :
Q. Do you remember that day I came up there with the
- gheriff? -
A. When you brought Mr. VVh1tehead
Q. Yes?
A. I'remember that.-
- Q. Jim, do you 1nsure that house? Do you got any in-
surance on it?
A. T haven’t got none on 1t I don’t know what the Welfare
got on it.
Q. Does the VVelfare own that house?
‘ A. The Welfare takes care and sees after me.
page 17 + ~Q Do you own that house, where you live at?
_ A. Yes, sir. :
- Q. You own it?
- A. That was given to me by my father. -
Q. Alright. Jim why did you shoot Walter Lee, that Frlday
night?
A. Well, if you had of been me and heard—
Q. No, you can’t—
A. I can’t talk. I have to tell it my way wa,y or else I can’t
- talk.

By The Court: You go ahead and tell it your way.

A. Now, what did he say
Q. I don’t know that is what I'm asking you“l

By The Court:
Q. He wants to know why you shot ‘Walter Lee Braxton? -
A. Tt’s what I told you a while ago. He come there, him
and the boy downstairs now. They:got to squabbling in my
house. I told them they had to cut it out and leave. I don’t
know what he was saying to me, cause he just left, but I
didn’t pay any mind. ;
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By Mr. Kilgore: :
Q. Who is the he. Which of these are you
page 18 | -talking about? ,
A. I was speaking of— .

Q. Alright, go ahead. He said what?

A. What is the last thing I say.

Q. Well, that’s what I'm trying to get straight?

A. You know how I am. I can’t talk. I got to say it my
way or I can’t say it at all.

Q. Well, what happened up there. Why did you shoot
Walter Lee, Jim? -

A. Well, it’s all on the paper. Everybody know it. Why
I did it and how I did it.” It's all down on the paper. You
know I am in this shape and I can’t deliver my speech. I aim
to say one thing and say another. That’s the way I am.

Q. You mean, youmean one thing and say another.

A. That’ what I’'m trying to say. But all of 1t is down how
that thing went.:

Q. Who wrote it down, Jim?

By The Court: Ask the question over again.

- Q. Now I want to have the benefit of what happened up

there on Friday night and I want the Jury to have benefit
of it. I don’t know it yet and I don’t think the Jury does.

It may be down, but I don’t have it.
page 19 } A, What do you mean.
: Q. Well, what happened up there on Friday

night?

A. They. know what happened up there.

By The Court:

Q. Well, you tell what happened the best you can in your
own words? -

_A. That’s what I did. That’s what I was doing.

Q. Tell it over again?

Mr. Kilgore: Judge, can I cross-examine him right sharp.
‘By The Court: Go ahead.

By Mr. Kilgore:

Q. How many times did Walter come in the house?

A. Well, I can’t tell that.

Q. Who was in the house at the time that Walter Lee got
shot, Jim?

A’ All of them was there.
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Q. All of who? Name them?
A. Cora and Shirley, who had been hvmg w1th me for
years.
Q. Alright, who else?
A. Don’t nobody else live with me.
page 20 } Q. Was John Henry Cabell there?
A. That’s how it started, from John Henry.
Q. What did he do?
, A. Well, I just told you a whlle ago. That h1m and Walter
Lee started to arguing.
Q. What was they arguing about”l
A. T done told you, I can’t keep going back over it.

Mr. Kilgore: Judge, I wish you would please instruct the
witness to try and answer the questions. -

By The Court: You are to answer as best you can, even
though you have stated it once, you will have to state it again
to defense counsel. So you ;]ust answer his questlons as best
as you can, in your own way. :

Q. Now, what were John Henry Cabell and Walter Lee
Braxton arguing about? _
A. I'm trying to think; what was they arguing about. They
was arguing, but what they was arguing about I don’t know,

but they was arguing.
Q. Who put Walter Lee outdoors?
A. Ain’t nobody put him out, I just told him to go on out
" the house. I couldn’t put that man out, I couldn’t
page 21 t even see him.
Q. Jim, you hadn’t had any trouble with Walter
Lee, before that Frlday night, had - you?
Al Trouble, how.
Q. Trouble. You hadn’t had no trouble with. him- before
Mareh 10th, 1967, the night you shot him had you?
. Well—
. He’d been living in your house, right?
Sure.
Has he ever worked for you?
‘Work for me.
Yes. Helped you around the plaee?
No.
You got any hay in your barn?
Not to my knowledge.
Got any straw?

b

OPOPOPOFO
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A. Not to my knowledge.
Q. You got a trap door in the house that goes down in
that little cellar, like?
A. There was a trap door in there, I mean a door that
you go into the house. =~
Q Can you get down that cellar from up in the house? -
A. Down in the cellar. :
page 22 + Q. Yes. Have you got a cellar in your house“l
A. In the house where I live.

. Q. Yes, sir?
A. What’s a cellar?
Q. Down underneath there, the back end of your house.
- A. Inever been under there if you call that a cellar.
- Q. Have you been back up under there, yourself ?
. A. Years ago, sure.
Q. Has 1t got any rocks back up underneath it?
A. No.
Q. VVhat kind of floor joist is down there, Jim?
A. Which.
.~ Q. Floor joist, what holds the house up off the ground?
" A. Stone and rock.
Q. Do you know how high that stone and rock is?
A. T couldn’t tell you that. I just know there is rock under
there.

Q. Is the open place in the back Where you ‘can crawl
under ? :

A. Where who crawled under?
. Q. Where you did?.

page 23 }  A. Inever said I crawled under.
Q. You said years ago you crawled under?

A. T don’t know what I said.
Q. You don’t know what you said?

A. T tell you I had a stroke I done told you all that. T

can’t dehiver my speech right.

Q. Do you know how h]gh that floor is, that you crawl

back under, Jim?

. No, sir.

' You don’t know how high it is off the ground? .

. No, sir.,

What was on television that mght that the fire was?
. Lord knows."

You don’t remember what was on?

. Oh, no. -

Have you got a braille watch, Jim?

OPOPOFrOP
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A. Got a which. ‘ : .

Q. Braille watch. A watch for blind people, so you can
tell time? ’ ,

A. No, sir. Not to my knowing. :

(). What time was that fire supposed to have started.

: A. When they told me the house was on fire.

page 24 } Q. No, I mean when you smelled smoke. What
’ time was that? ‘ '
Oh, Lord knows.
You don’t know?
No, sir. .
Where is your barn in relation to your house?
What do you mean “in relation”. ‘ '
Alright. Have you got a barn on your place?
. Listen, if you call it a barn, you seen it there when
you went down there. : : -

Q. Don’t you store stuff in it?

A. Store what. 4

Q. Well, ain’t you got nothing in it?.

- A. What have I got to store. :

Q. Whereabouts is the barn, Jim? Ts it close to your
house? _ o ’
A, All T can explain to you is that it is there and you can
see it from the house. , ' :

Q. How much hay have you got in that barn%
A. T don’t know if there is any in there, to my knowing.

POPOPOP

By The Court: You have been over that once Mr. Kilgore
and he said he didn’t have any. . ' :

page 25 } Q. Jim, who called the fire department?
A. Cora. , : :
Q. Is that Margaret? '
A. No,Cora. She is the girl what stay with me.
Q. Let me ask you this, do you know Margaret Jett?
" A. T might know her some other way, but not as Margaret
Jett. There is some people you have to tell me, cause I can’t
think. o
Q. Do you know what time the fire department was called
that night? '
A. No, sir. .1 know when it come, but I don’t know what
‘time or nothing. .
Q. Do you know what time the fire department got there?
A. No, sir. Cora knows all about it; cause she is the one,

and another boy that called it. :
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‘Who was that other boy that went with her?

. Lord knows.

Have you got a telephone?

No. : '

Do you know where she went to make the call?.

. No. I just know she went. I'd have to guess where
she went. - ‘

page 26 | - Q. Jim, did you see Walter Lee Braxton at all

on Saturda 7 9
A. Icouldn’t tell you that. T don’t when Saturday v7as.

Q. 'm talking about the Saturday that your house is
" supposed to have caught on fire?

A. I don’t know what night that was. I don’t know whether
it was Saturday or Sunday or when it was.

Q. Well, throw out the Saturday and Sunday. Did you
see Walter Lee Braxton the day that your house is suppose
to have caught fire?

A. I can’t tell that.

Q. Jim, how many boys was in your house the mght that
Walter got shot?

- A. T can’t tell you.

Q. You don’t know who was there?

A. No, sir.

Q. Have you ever been convicted of a felony, J 1m°l

A. What’s that.

Q. A crime. Have you ever been in Court as a defendant"l

A. What’s that for.

Q. Alright. Jim, can you state for a certalnty
page 27 } to this Jury, that there was a fire at your place?

A. I don’t want to say the wrong thing. State,
I don’t know what ‘you mean.

POP OO

By The Court:

Q. Well, did you house catch fire?

A. Yes, sir. It was a fire when they found it. They was
looking for it, I’m the one that smelt it, cause I said I smell
something, cause I couldn’t see. I was sitfen on th(, bed,
getting ready to go to bed and Cora—

Q. That’s all right, you have answered the question.

By Mr. Kilgore: ‘
Q. Jim, was it cold that night?
A. Lord knows. I don’t know nothing about the weather..
Q. Well, did you have a fire in the fireplace or the stove?-
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A. Tf I had it in there, T don’t know nothing about it.
Q. Do you know what month this fire was, Jim?
A. No, sir. :
Q. You don’t know if you had a fire that night or not?
AT don’t know nothing about it.
Well, Jim, can you state for a certainty to
: page 28 ¢+ th1s Jury, who set ﬁre to that house, if it was set
' fire to?
A. Now, that’s to much. Tdon’t thlnk—— I don’t know.

" 'Mr. Kilgore: I don’t have any further questions, Your
Honor.

The witness stands as1de

JACK CAMPBELL, having ﬁrst been duly sworn, testi-
fies as follows:

DIRECT EXAMINA-TION

By Mr. Goad:.

Q. Are you Jack Campbell“l

A. Yes, sir.

Q. "Where do you live?

A. At Piney River.

Q. What’s your occupatlon‘?

- A. Electrician.

~ Q. You are W1th the Piney River Volunteer Fire Depart-
ment‘?

A. Yes, sir. T am Assistant Chief.

Q. Were you Assistant Chief back at. ‘the time of this

fire, on March 11th, 19677
" page 29 } A. Yes, sir.
Q. Did you answer the call on this date‘?

A Yes.

Q. Do you know what time it was that you got the call or
got to the house?
A, Tt was the first part of the night. I don’t know what
time it was. I’d say between eight and nine o’clock.

Q. You didn’t make any record of it? ‘

A. No. The fire marshal is suppose to keep a record

Q. When you got to the fire, was this the Jim Robertson
house“l .
A. Yes.
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Q. Tell what you saw when you got there?

A. Well, the fire was around to the back of the house;
and we went around and it was burning right where the
house is joined together, on the outside. We ripped off the
boards and we put that out as the best we could. Then we
did what we always do at fires.

Q. Could you see flames?
© A. You could see the fire, but no flames; cause somebody
had thrown water on it, before we got there. The only thing
that you could see, was the logs on fire, but there wasn’t
R any blaze coming from them. We put water on
_ page 30 + the fire;-and I got a light and started to go under

: the house to see where it was burning. When I
got under the house I seen this bed with the hay had burnt.
There was hay that spilled over the rocks that hadn’t burned,
that T had to crawl over to get under neath the house. So
I put the fire out that burning in between the house and on
the floor joist. We had to rip off the stuff, cause it was still
burning in between the house, whese the addition was joined
on to the house. T had to go into the hallway and take off
the baseboard and sheetrock to get to the fire. It was burning
in between the walls. - .

" Q. Now, when you went under the house with a flashlight;
you could see some hay had been burned up? -
“-A. Yes. - _

Q. Could you see some hay under there that had not
burned? .

“ A. Yes. There was some hay on each side of the rocks
that was scattered around. -

Q. Could you say how far back from the side of the wall,
under the foundation, was the hay? '

A. T’d say ten to twelve feet.

"Mr. Goad: Alright, Mr. Kilgore
page 31 " CROSS EXAMINATION

By Mr. Kilgore:

Q. How old did you say you were?
-~ A. Forty-six.

Q. And what kind of work do you do? -

A. Electrician.

Q. Did you have any trouble getting up underneath there,
Mr. Campbell? .
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. No.
How high is it? '

I’d say two foot or a little better than two foot.

About twenty-seven inches, is that right?

Something like that. . :
. What was that great big ole beam, running through
there, what size was it, do you remember?

A. Tt runs this way. I don’t know exactly which way the
floor joist was running under the house, but the part of the
house that the fire was under was built onto the main part.
And the fire was two or three feet over from where it joins
onto the other house. ~ : -

Q. What kind of flooring was in there, Mr. Campbell ?

A. I never checked it. Wood though. .
page 32 t Q. It was wood, but you don’t know what kind?
A. No, sir.

Q. Well, this great big floor joist that was holding the
side of the house up; was that a two by four or a four by
six or a four by eight, or what?

A. I'd say at least a ten by ten. It might have been more
than that. ‘

Q. It was a pretty good size, wasn’t it? ‘

A. That’s right. It was a sill, it wasn’t a floor joist, it was
a sill. ‘ '

Q. Was that hand hued out, or was it from out of the saw
mill ? ' .

A. I didn’t check it. :

Q. What was the reaction of that fire? Did you all throw
water on it? ‘ '

A. Yes, sir. C ‘ ‘

Q. What was the reaction of that fire to the water? Was
it just a normal fire reaction? : :

A
Q.
A
Q.
A
Q

The Court: What do you mean, a normal fire reaction to
water?

Q. Was there any chemicals or anything used in that fire?
A. No, sir. Nothing but water.
page 33 t Q. What I mean, was there any chemicals that
- was put in that hay, that’s what I am talking
about? ' ' ) :
A. All we seen of the hay, except what was scattered on
the edges, was the bed where the hay had burned. I mean
there was about two or three inches of ashes in a bed under
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the house, right back to the edge and then there was some
hay scattered on the sides that hadn’t burned. There was
no hay burning in the bed, when I arrived on the scene.

Q. You say the fire was reported sometime between €ight
and nine o’clock?

A. Around nine, it was in the early part of the night, I
don’t keep a record, because we have a fire marshal that .
does that. ' »

Q. Did you observe a trap door in that back, when you
went back up under the steps to remove that baseboard, was
there a trap door or anything back there?

A. T didn’t see one, if there was. '

Q. When you all got there, was there any furniture out
in the yard or anything like that?

A. There was something out on the porch, but I never
check any furniture or anything like that. I mean I go to
the fire, cause that’s my business to fight the fire. I never

check on the furniture. There was something on
page 34 | the front porch, a television or something.
Q. How many people were there, when you got
there, in other words when the fire truck got there?

A. I don’t know.

- Q. Was John Henry Cabell there, when you got there? Do
you know him? -

" A. Yes, I know him. I seen him there sometime, but I don’t
know if he was there when I got there or not. I couldn’t say
truthfully who was there when I got there; because people
don’t concern me when I go to a fire. I go to fight the fire.

Q. Do you know who put the water on the fire? -

A. Well, I put some on it and there was another fireman,
but I don’t recall his name. :

Mr. Kilgore: Alright, I don’t have anything else.
RE-DIRECT EXAMINATION

By Mr. Goad: .

Q. Well, you all got the fire out, didn’t you?

A. Yes, sir. -

Q. Do you recall what kind of a foundation, this house
had, back there where the fire was? '

A. Rock. :
page 35 + Q. Did anybody knock any of the rock out of the
way? v
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-A. I don’t know whether they had to move any rock to
get under there or not. -

Q. How did you get under there?

A. I crawled under but whether we move any rock, I don
recall.

Q. Do you recall if there was any trap door, so that you

- could get up under this house? :

A. 1 didn’t see it. The underpmnlnv had been moved
down so low, but whether I had to move any to get under,
I don’t remember.

Q. You could see the hay from the out51de? -

A. Well it was dark and I couldn’t see it until I got the
light to go under and I wasn’t thinking about no- hay being
under. And when I got the. light, I seen this bed down
there—

Q. When you saw this bed of burnt hay, was you actually
under the house or on the outside?

A. T'hadn’t got under the house, yet.

Mr. Goad: Alright, that’s all.
RE-CROSS EXAMINATION
By Mr. Kilgore:

page 36 t Q. In relation to that area, Where it was burn-
ing, was there any loosé hay under there?

A. All the hay that I noticed was on the sides of the . =

rocks, under the house, besides what was on the outside of
the house

Q. In other words there wasn’t any scattered around under-
neath there, it was all in that one area, between the fire and
the rocks, is that right?
- A. I don’t recall. The ashes had been strewed back ten
or twelve feet back to the rocks, as I went under the house
That’s all I remember.

" Mr. Kilgore: Alright, that’s all. .

G H SAUNDERS havmg first been duly sworn, testifies
as follows: ‘

DIRECT EXAMINATION

By Mr. Goad:
Q. Youare Deputy Sheriff G. H. Saunders?
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A, Yes, sir.
Q. Did’ you investigate the occasmn, in Whlch this defend-
ant escaped from the jail here?
A. Yes, sir.
© Q. Tell us about that 1nvest1gat10n ? '
page 37 + . A.-We made a routine check about 9 00 P.M.
: on April 7th, and found that Walter Lee Braxton
had escaped; and he was picked up the following day in
~Ambherst County He escaped by using a hacksaw blade :

By Mr. Kilgore: Your Honor, please, I’d like to take ex-
ception to this evidence that is being introduced, because
1 don’t think it is relative to the arson charge.

By The Court: Alright, sir. T’ll overrule your obgectmn :
You note your exceptlon

By Mr. Kilgore: Alrlght Inotean exeeptlon

Q You say the bar was sawed into with a blade ?

A. Yes, sir. ‘A hacksaw blade had been used to saw a bar
at the far end of the jail.

Q. What time was it the next day that you plcked him up?

A. He was put back in jail at 2:45 P.M. on the eighth. It
must have been about two o’clock on April 8th. c

Mr. Goad: Alright, that’s all.
CROSS ‘DXA,MINATION

By Mr. Kllgore '
page 38 + Q. Have you had any trouble W1th h1m gince

then?
A. No.

Mr. Kilgore: No further questi-ovns.
The witness stands aside.

K. M. QUICK, JR having first been duly" sworn, testifies
as follows: ‘

DIRECT EXAMINATION

By Mr. Goad: '
Q. Is your name K. M. Quick, Jr ?
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A. Yes.

Q. And do you live down at Faber? -

A. Yes, sir.

Q. When this case arose on March 11th were you Deputy
Sheriff of this County?

A. Yes, sir. :

Q. Tell all you know about the 1nvest1gat10n of this case?

A. Wereceived a call at 11:05 A.M. on March 3rd -

Q. March the what?

"A. March 11th, I'm sorry. That Walter Lee
page 39 } Braxton had tr1ed to burn James Robertson’s—

By Mr. Kilgore: Your Honor, please. I object.
- By The Court: Thats’ hearsay, of course.

Q. You got a call about this case and what was done? :

A. I was on duty at the office at the time and the Sheriff
1nvest1gated it. :

Q. Then did you get another call that night? -

A. Yes, sir. There was another call at approximately nine
fifteen on March 11th.

Q. Asaresult of that call what d1d you do?

A. As the result of that call, T went to a fire at Massies
Mill, down at Jim Robertson’s home which had burned under-
neath and on the side. :

Q. Was the Fire Department there?

A. The Fire Department had the fire out, when I arrived
on the scene.

Q. Pardon me.

A. The Fire Department had the fire out, when I arrived
on the scene.

Q. You go that call at approximately 9:05 P.M.?

‘A. From 8:55 until 9:00 P.M., I'm not exactly sure what

time it was. It was right around nine o’clock.
page 40 } Q. Do you know what time you got up to Jim
Robertson’s house?

A At nine fifteen is when I arrived at the scene.

- Q. Did you make - any 1nvest1gat10n there at the house,
where the fire had been? :
. A. Yes, sir. I parked in front of the house and I saw hay
_strung from the road to the house. I followed it under the
house and found it burning.

Q. Did you see any hay under the house that wasn’t burn-
ing?
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- A. Yes, sir. .
Q. At that time, did you trace the hay back any further?
A. Not at that time.” No sir:
- Q. What did you do then?
A. T talked to the people that was at the scene. Received
.~ information from them.. v

| By The Court: Don’t say what you had been told.

Q. As the results of that 1nf0rmat10n where d1d you go
next?

A. As the results of that information, I went to talk to

Walter Lee Braxton. I arrested him for attempted
page 41 | arson and brought him in.
Q. Where did you arrest him?

A At the home of Sally Mae Fisher, right back of Hender-
son’s Store.

Q. Do you know what time you actually arrested him that
night?

A At 9:55 P.M.

By The Court:

Q. What was the Weather like that night, do you know?

A. Tt had been raining. The ground was wet. Actually
the ground was muddy. - :

By Mr. Goad:

Q. Tell what you found at the Sally Mae or ““Doll” Fisher
house when you arrested the defendant Braxton?

A. I found him there. T went in. He was in bed. While
he was dressing, I observed his shoes sitting beside the stove
and they had mud dripping off of them. I also asked him,

several hours, about three hours. -
Q Could you tell if he had been drinking?
A. Yes, sir. He had been drinking.
Q. Did he walk alright?
page 42 +  A. Yes, sir.
" Q. Do you know anythlng about th1s can with
kerosene on 1t.

. By Mr. Kilgore: Your Honor, please. I'm going to object
. to this line of questlomng The kerosene can doesn’t have
: anythmg to do Wlth it.

how long he had been there. He said he had been there for
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By The Court: I don’t know whether it has or not He can
certainly ask him where he found it.

Q. I'm asking, do you know anything about this can with
the kerosene?

A. Yes, sir. T found that can approximately twenty five
feet in front of Jim Robertson’s home, sitting by a rose
bush.

Was it out in the open or was it under the bush?
. It was sitting under the bush.
‘Was that the front, rear or side of the house?
. The front, right directly in front of it.
Where was it, in reference to the driveway? -
. The driveway runs up, right beside the bush.
Did you find it that night? .
. Yes, sir. T did.
Q. Is this the can here, and the oil that was in it
page 43 + A. Yes, sir. That’s the mark I made on it and '
how much oil that was in it.

O PO PO BO

Mr. Goad Your Honor, we would like to mtroduce this

into evidence.
By The Court: Alrlght That’s Exhlblt No. 3.

Q. Did you ask Walter anythmg about that oil can?

A. Yes, sir.. I ask him about it and he first denied seeing
1t; then later he told me that he had had it. Had brought
1t from Sally Mae Fisher’s to Jim Robertson’s home. I asked
him for what reason, he said, to make a torch so that he
could see in the dark to get across the creek.

Q. You testified that you made a preliminary run on thé
hay back to the road. Did you find anymore hay that evenmg
or the next day?

A. The only hay I observed was leading from the home
to the road. 1 went back approximately three hours later,
I traced the hay from the road across the cattle guard, in
front of the home leading up to Mr. D. B. Campbell’s barn
We traced it out to the field that night, it was dark;
we left and went back the next day and traced it from there
to Mr. Campbell’s barn, which is about a quarter of a mile

from Jim Robertson’s home. There’s a fence on
page 44 } Mr. Campbell’s property, where 1t had to be

crossed, with the hay busted open and about half
of it or maybe two-thirds of it was brought from the fence
to the home; and the rest of it was left at the fence.
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Q. Could you trace this hay from Jim Robertson’s? =

A. That’s correct. It was a clear trace. ‘

Q. When you arrested the defendant, did you find any
hay on him at that time?

A. Yes, sir. When I arrested the defendant, I found hay
in his clothing, on his T-shirt and in his jacket, that he had
on,

Q. What did you do with those particles of hay that were
on his person, at that time?

A. I put them in an envelope, a white envelope

Q. I hand you an envelope which is sealed with a sealy
which says, “evidence, Federal Bureau of Investigation,
Washington, D. C. Is that sealed up now?

A Itis.

Mr. Kﬂgore Could I see that, Bob.
Mr. Goad: Sure.

Q. Now, these are the particles of hay that you got off the
defendant’s clothing, that night? -

. page 45  A. Yes, sir. Plus some more, I imagine they

. got lost in the envelope, but there was some other
small partmles
Q. Did you put them in this envelope?
A. T did.
'Q. And turned it over to Sheriff Whitehead?
A Yes.

Mr. Goad: We can mark this No. 4. .
Mr. Kilgore: Your Honor, please, if that hasn’t been in
his exclusive care and custody and control, since he took

it over; I would like to object to the introduction of it.

By The Court: I ‘imagine you expect to trace it, don’t
you“l ,

Mr. Goad: Yes, sir. We're just starting off with the first -
step. s

Q. Now, we have another brown envelope, here; marked
hay found in Jim Robertson’s home. Is that sealed with a

_ seal that says Federal Bureau of Inv estlgatlon"l

A. Yes, sir.

Mr. Kllgore Is he the one that found that hay?
Mr. Goad: I’'m going to trace it through
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Q. Tell what you know about this hay, that is
from the Robertson house? = -
© A. T got that hay from. underneath the Jlm Robertson
home
v Q. ‘After the ﬁre"Z
= A, Yes, sir.
Q. And did you turn th1s partlcular haV over to Sherlff-
Whitehead of this county? : . Do
A. Yes, sir. : '
Q. Was Deputy Sheriff RonalD W00d W1th you at the
time? - -
. A. Yes, sir. He was. e w
Q. VVhere was this hay that was in the Robertson house
located in reference to the burnt hay?
" A. This was on the edge of it, where it had burned. There
was a long trail of it, leading out %o a hole.
' Q. How long, would you say, that this hay went back up
under the house?
~ A. About two thirds of the length.
Q. About how many feet? -
- A. Approximately ten or fifteen feet.

page 46§ -

Mr. Goad: This will be number five. .

page 47 + Q. T am going to hand you another envelope,
~ marked “hay from D. B. Campbell’s barn.” This
is likewise sealed with a sticker marked “evidence, Federal
Bureau of Investigation,” Washington D. C. What do you
know about this hay?
“A. Treceived this hay from Deputy Sheriff Wood.

Mr. Kilgore: Your Honor, please, I will object to it being
introduced into evidence at this time, since he didn’t get it,
himself. :

*The Court: He can go on and introduce the subject, plaomg
it. :

Q. Deputy Sheriff Wood got: this hay and gave it to you!
- A. That’s right.
Q. And you gave it to Shorlff Whitehead, along with the
other? .
A. Yes.

Mr. Goad: We can introduce it at this time or we can
wailt until Mr. Wood testifies.
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Mr. Kilgore: Judge, it’s-all based on hearsay evidence.

The Court: He JUSt 1dent1ﬁes it ‘as far as this witness is
concerned.

page 48 } that Mr. VVood gave him. That’s all he knows

-about it.

Mr. Kilgore: He doesn’t know where 1t came frorn '

! The Court: ‘No, sir. = - -

Mr. Goad: I will get to that next.

Mr. Goad: Alright that’s all.

~ CROSS EXAMINATION

By Mr. Krlgore
" Q. You say you arrested the defendant on Saturday, March
12th is that rlght? ,

: . March 11th." '

That was a Saturday night?

Yes, sir.

Had it rained that day, or the day before ?

I’'m not sure.

The ground was pretty well Wet?

Right.

You say you arrested the defendant, for attempted

arson"l .

@Pé?@?@»

A. That’s correct.

page 49 Q. Then when was he charged with the com--
_ pleted job of arson? -

A. He was charged with arson on March 15th.

Q. Four days later, is that correct?

A. That’s correct.

Q When you went to the fire, down there at Jim Robert-
son’s, did you see Walter Lee Braxton over there?
No sir. I did not.
Did you see him on Route one- fifty-one?
No, sir.
Did you see him Route six- seventy four?
No, sir.
D1d you see him over near Patterson’s Store?
. No, sir. -
See him near H & H?
. No, sir.
How about over to the County Dump?
. No, sir. I didn’t go there.
Alright, where did you find him at, when you arrested

B@>@5@>@e@e@e

=
=.
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A. I found him at Sally Mae Fisher’s home.
Q. Isthat near the County Dump? .
A. It’s right behind the Henderson’s Store.
page 50 ¢ Q. Alright then, how did you get over there ta
Doll’s house, Sally Mae Fisher’s house?

A. I drove in our truck.
© Q. Can you walk from Henderson’s Store, right straight
. across the field and get to Doll’s house?
. Yes, sir.
Is there a fence?
. Yes, sir.
Is there a creek?
Yes, sir. I believe there is. _
How far is Sally Mae Fisher’s house from H & H Store?
A quarter of amile. That’s justa guess.
But all your running around in that area, was by auto-
moblle is that right?

A. Up around Henderson’s Store, that’s correct

Q. Was Doll there, when you got to her house?

A. Yes, sir. .
fo Did the defendant have his pa;jamas on, had his clothes
off? -
A. Yes, sir. Had his clothes off.

@_»@P;om»

. Mr. Gbéd: What was that question, his clothes on or
- off. o

page 51 } Mr. Kilgore: I asked him if he had his clothes
' off and his pajamas on, and he said, “yes.”

Q. Mr. Quick, from your investigation, what size were
those floor joists, under that house?

A. Two by sixes, I would say, but I don’t know.

Q. You don’t actually know who went in Campbell’s barn,
do you? Do you know for a certainty who went in that barn?

A. No.

Mr Goad: That’s asking for his opinion.
Mr. Kilgore: I’'m asking him to a certainty:

Q. Do you know to a certainty, who went in there?- Do
you know to a certainty, who left the hay trail irom the barn
over to the Robertson’s house”l
A. No, SiT.
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Q. Looking at that plcture we drew this morning; here is
Campbell’s barn and back over here is Jim Robertson’s house.
Where is this fence at, that all this hay was found, this half
a bale that you just got through testifying about, where is
that fence at?

"A. There’s a fence up here near this barn, somewhere in
this area.

Q. Is that the fence that .runs down from the
page 52  barn to the creek?
- Al I’m not sure. All T know there is a fence

there. .
Q. Is that on the left hand side of the barn or the right
hand side of the barn, Mr. Quick? Where you found the
half bale of hay?
A. T'm not sure of that. ,
| -~ Q. Would you show the Jury here, the path that you fol-
lowed, about which way it was on this map, please?

AT followed it from Jim Robertson’s home, under his
‘home, through here, through his driveway to the cattle guard,
to the ‘entrance of the Campbell property, up through the
field to the fence. And I’'m not sure which side of the fence
it was on or where it is, but I went through the fence.

Q. Was there any hay up Route 674, this way? -

A. 1 didn’t see any, no sir.

Q. Whicli side of the house was the hay on, When you got
to Jim Robertson’s, was it on the left or the right, looking

. from the cattle guard towards Jim’s house?

A. Tt was on the left hand side, in the rear. . -

Q. You said something about this oil can. VVasn’t that
oil can found on Saturday morning?

A. Not by me, no sir.
page 53 } Q. Who found the oil can, do you know?
A. No, sir.

Q. Has a warrant ever been issued against Jim Robertson
for shooting Walter Lee Braxton, to your knowledge ?

A. Not to my knowledge, no sir.

Q. You didn’t see Walter Lee up near Jlms house that
night, did you?

A. No.

Q. You didn’t see him in that area?

A. The only place I saw him, was at Sally Mae Fisher’s.

Q. And how far is Sally Mae’s house from Jim Robert-
son’s house, if you had to walk? - .

A. Walk by road or by field.
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Q. Either one?
A. T'd say about a half mlle, but I'm a very poor Judge
- of distance.
Q. From your investigation, was there any inflammable
material or fluid to ignite that fire, to your knowledge?
- A. Not to my investigation.

 Mr. Kilgore: No further questions.
The witness stands aside

page 54 } RONALD WOOD, havmg ﬁrst been duly sworn,
testifies as follows:

DIRECT EXAMINATION

By Mr. Goad:

Q. You are Deputy Sheriff, Ronald Wood?

A. Yes, sir. :

Q. And you were acting as a member of the Volunteer Flre
Department of Piney River and also as Deputy Sherlﬂ in
this case? A

A. Yes, sir.
. Q. When you went to the Robertson house, Where the fire
was, did you go with the fire department‘l _

A. Yes sir.

Q. Was that on the night of Saturdav March 11th, of thls
year? .

A. Yes, sir.

Q. What time did the ﬁ1 e depar tment, go to the fire?

A. We received the call at nine o’clock.

" Q. And did you go right then?

A. Yes, sir.

Q. And got to the fire about what time?

- A. About 9:05.

page 55 + Q. Did you help put the fire out?
- A. I went around behind the truck and went
‘around the house with the assistant chief, and when we got
there we seen this row of ashes and the. a551stant chief told
me—

Q. No, you can’t say What someone told you.

A. The assistant chief asked me, well this house was set
on fire.
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Mr. Kilgore: Your Honor, please, I object to that as being
a conclusion and a hearsay statement '
By The Court: Just say what you saw.

Just say what you saw?

I saw hay on the rock.

What rock?

. Underneath the house. .

Did you trace the hay, yourself?

. Yes, sir.

Where did you trace it to? .

I traced the hay from the house, came on back down

the side of the house, down beside the fire truck to the road;

and then it went up 'the road, I’d say approximately five or
" six hundred feet to a barb-wire fence and a little

page 56 | path to the right. And just at the fence there was

‘ some hay in a pile. I crossed the fence and I

crossed the field. And just beyond the field, I'd say fifty

or seventy-five yards, there is a driveway to Mr. V1ncent

Campbell’s home. -

Q. Does that driveway run on by the barn?

A. Yes, sir. I walked to the barn and picked up a Tlittle
“hay. When I got there the door was open and ‘there was a.
little hay lying right there as you go into the door.

Q. Was this that night or was this the next day?

A. That night. Then the next morning, I went out there
and asked Booker Essex, he looks after the cattle for Mr.
Campbell. T asked him if he would go with me to the barn,
to check on the hay. He said he would.

Q. Did you go inside the barn?

A. The next morning, yes sir.

Q. You didn’t go inside the barn that night?

A. No, sir.

Q. What did you find when you went inside the barn, the
next morning?

A. 1 saw Just about or a little less than a half a bale of hay
on the floor.

By The Court: -
page 57 + Q. Was there a lot of hay in this barn?
A. I didn’t go upstairs, Your Honor.
Q. Was there any downstiars, except this half a bale?
A. Just this.
Q. Just this half a bale you saw?
A. Yes, sir. :

Poreo b>¢ o
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;'By Mr. Goad

Q. Here’s an envelope marked “hay from D. B. Campbell’
barn, now did you get that hay, yourself ?

A. Yes, sir.

Q. And did you turn it over to Deputy. Sheriff Quick?

A. Yes.

Q. Now, where d]d you get this hay, that is in this en-
velope? _

A. From the door step.

. Q. Of what?
_A. Of the barn.

By Mr. Kilgore:
Q. Where? . '
A. Atthebarn,as’you go in the door.
Q. On the outside?
A. Yes, sir. .
- Q. The door step?
‘page 58 }  A. Yes, sir.

By Mr. Goad:
Q. Was that where you started tracing it from?
A. Yes, sir.

-Mr. Goad: We would like to introduce this.
By The Court: Alright, that will be 1N0. 6.

Q. Mr. Wood, here is a big bag, there feels like there is
hay in it. Would you tell us what you know about that bag? -
A. That’s what I picked up from the barn to the house,
along the road, across the field."
All the way?
. Yes, sir.
From the barn to who’s house?
. Mr. Jim Robertson’s. .
You picked this up yourself?
. Yes, sir.
And put it in this bag?
. I sure did. And brought it to the sheriff’s office.

POPOPOPO

By The Court: Let me see What color it is.
By Mr. Goad: We would like to introduce that bag of hay,
as No. 7. '
page 59 b The Court: Alright sir. :
Mr. Goad: Alright, that’s all, Mr. Wood.
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.CROSS EXAMINATION:
* By Mr. Kilgore:- ' ,

Q. Does that look like the same kind of hay, Mr. Wood?
A. T ain’t much on hay, sir., :

Q. You don’t have any idea where this bale of hay here,

" came from, sitting here at my desk?
A. No, sir. . : _ :
Q. Is there anything unique about this hay, that’s been
introduced here today? You find it just anywhere, don’t you?
Don’t most of these farms around here in Nelson County
have it? - _
A. T imagine they do, but I picked this up from that barn
to the road. o o
Q. Now this is Patterson’s Store here, and up here is
. Henderson’s Store; and this is Route 674, is that where Jim
Robertson’s house is located? - |

A. Right. o _

~ Q. Now, this .is Campbell’s barn and Jim’s house is over
here, right?

page 60 } A. Yes, sir. v

: Q. Now look right here, You said awhile ago

that five or six hundred feet up the road, is where you

picked up about a half bale of hay. Show the jury, please,

along in here, where that was?

A. Here’s the barn. It came out the barn, up the road
here to Campbell’s driveway, and went straight across the
field to the barb-wire fence running along the road. .

Q. In other words thereis a fence, right here?

A. There’s a fence on this road. -

Q. Alright, we’ll put it right there. And this was, how .

far from Jim’s house?
A. T think approximately four or five hundred feet.
Q. Up the road?
" A. Yes, from the house up there.
- Q. Mr. Wood, you don’t know ‘who layed that hay trail
down, do you?
A. No, sir. -
Q. You don’t know when it was put down there, do you?
-~ A. No. I picked it up that night.
Q. I know, but it could have been put down there a week
before? o '
A. He had cattle in there.
page 61 } Q. Oh, hehad cattle in there, féeding?
A. I don’t know. ' :
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How many cattle do they feed there, in the course of
y"l
. I don’t know.
Who fed them, do you know?
Essex, I think,
Was there any loose fodder, down there in that barn?
. I didn’t look Zo close.
. How many bales of hay was in the barn, downstairs?
. Just a half of one, that we seen Sunday morning.
Did you go up in the loft?
No, sir.
Did you go Wlth Deputy Sheriff Quick around to “Doll’s”
house when Walter Lee was arrested”l
A. Yes, sir. .
Q: What time did you all get around there?
. A. It was around the last part of the night. .
Q. Was it close to midnight or closer to eleven o’clock, I
like to have a rough idea? '
- A. I'd say around ten or ten thirty,. something hke

a

@?@»@»@?@»Q@

that.
page 62 ¢ Q. Was Walter Lee Braxton in bed, when you

got there?

A. Yes, sir. '

Q. Did he have his clothes on?

A. No.

Q. Or off?

A. Off. .

By A Juror: Your Honor, I didn’t catch that.
‘By The Court: He sa1d he had his clothes off.

Q. Did he have a pair of pajamas on?

A. I don’t know.

Q. Now when you all got to the fire, Mr. Wood, from your
observation and of having been a ﬁreman how long d1d it
look like that fire had been started? Could you tell?

A. 1 couldn’t.

Q. You don’t know.

A. No. But Mr. Campbell was the first man that got there.

Q. Well, when you got there, how long did it look hke it had
been burnmg‘l

A. There had been some Water put on it.

By The Court: That’s a matter of opinion, Mr. Kllgore of
how long it had been burning.
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Q. Did you all send any of that dirt to the
page 63 + F.B.L. to be analyzed, where the fire was suppose
to have taken place? -
A. Who!
Q. Anybody?
A. Not L.
Q. Was the State Representative of the Fire Marshall’s
Office called into this case.
A. No. I don’t think so. .
Q. Is it normal procedure to call in the State Fire Marshal
if there is a question of a case being an arson case or not?
. A. That, I don’t know.
Q. You do know what Walter Lee was arrested for ‘that
- night?
~ A. Yes,sir.
Q. What was he arrested for?
A. Arson. . :
Q. Well, now do you all generally call in the State Fire .
Marshal Representatlve or one of his district men, if it’s a
question of arson or not? '
- * A. T think this is the first one we’ve had.
Q. Did you see Walter Lee Braxton at Jim Robertson’s
~house, when you got there that night?
page 64 -+ A. No. .
Q. Did you see him anywhere along Route 674,
as you pulled in.
No.
Did you see him anywhere near Route 151 ?
No.
And you saw him where? -
. At Doll Fisher’s, when we picked him up
At Doll Fisher’ 87
Right. ‘ '
About what time was it?
T’d say between ten and ten thirty.

PO PO PO OF

- Mr. Kllgore No further questions.
. R]] DIRLCT EXAMINATION

By Mr Goad v ’ ’
Q. Mr. Wood, when you went along and traced this hay
and picked up a bag full ; were you by yourself ?
A. Yes, sir.
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Q. Deputy Sheriff Quick wasn’t with you? ) ’
A. He was with me up-to the fence that night, but Sunday
morning from the fence to the barn, I was by my-
- self. : '
page 65 + Q. Did Quick come back the next day?
A. Not as far as I know. I came in the office
and gave him this sack of hay. .

Mr. Goad; That’s all.

RE-CROSS EXAMINATION

By Mr. Kilgore:
Q. Did you put that hay in that sack?
A. T sure did. ' : '
Q. Is that the sack? - .
- A. That’s the sack that I put it in. I got it from my barn,
- ‘myself. , - E
Q. How far is it from Jim Robertson’s house to H & H
Store? g ' : _
~ A. Depends on the way you came.
Q. You got to come out of the field, haven’t you?
A. You could come out the road. : o
Q. Say you are walking through the field, over towards
the culvert near Patterson’s Store and walk up Route 151,
how far would it be? .
' A. Oh, I'd" say approximately half or three
page 66 } quarters of a mile. '

Q. Now visualize yourself over to H & H Store,
going through the woods by those trailers, go by those big
oak trees, through that great big open field before you get
to the county dump and over to Doll’s house. How far is that?

A. T couldn’t tell you. ' ‘
Q. Couldn’t you give us a rough idea?
A. No, I couldn’t.

Mr. Goad: We've introduced the map and it’s gotvla scale
on it. ' ' .
Mr. Kilgore: I know that, but we’re working around the
other side of Doll Fisher’s house and I want to know—
By The Court: This man hasn’t testified to anything about
the distance over there or that he was ever there.

Q. How far is it from the dump to Doll’s house?
A. T don’t know. .
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. Mr. Kilgore: Alright, no further questions.
The witness stands aside.

page 67 + By Mr. Goad: I would like to 1ecall Sheriff
Whitehead. :

RE-DIRECT_ EXAMINATION

By Mr Goad :

Q. Sheriff Whitehead, we have three enmevlopes of hav
here, that have been introduced into evidence. The first one-
is the one that has the particles in it that came off of the
defendant’s clothes. Then there is a sample from the barn
and another sample from under Robertson’s house. Tell us-
when you came into possession of those three samples of hay?

A. Deputy Sheriff Quick had these in his possession and
I first saw them then, they were locked up in his locker, down.
in the sheriff’s office. VVe planned to make a trip to Washmg-
ton to the F.B.I. laboratory to turn them over to the F.B.I.
Deputy Sheriff Quick became incapacitated and could not go,
so I took these samples of hay into my possession and trans-
ported them to the F.B.I. laboratory in Washmgton D. C,
where I turned them over to the agent. -

Q. Do you know the name of the agent that you turned
: them over.to?

page 68 + A. I can’t recall his name right off hand but I
' can identify him.

Q. Did you get these samples back from the F.B.L.¢?

A. Yes, sir. They were mailed back to me.

Q. And did they come back, sealed up, like 1 showed this
morning, with these seals on them”l

A. Yes, sir.

S Q. And' they have been in your possession ever since?

A. They have been locked in my locker, downstairs in the

sheriff’s ofﬁce; and were brought up here this morning.

Mr. Goad: Alright, that’s all.

Mr. Kilgore: Your Honor, please, based on Mr. White-
head’s evidence; I still would Like to renew my motion that
that hay be’denied omission into this #radl, because it is mere .
hearsay as far as he was concerned that it came out of these
certain places.

By The Court: It wasn’t hearsay as far as the hay Mr
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Quick picked up, or as far as the hay Mr. Wood picked up.

They placed in the hands of Mr. Whltehead and he S placed
it in the hands of the F.B.I.

page 69 | Mr Kﬂgore I would hke to note an exceptlon’_‘

- RE- CROSS EXAMINATION

By Mr. Kilgore: :
- Q. Have you ever seen that 011 can before"l

A Yes, sir.

- Q. Did you see it on Saturday, the day the fire started?

A, Yes, sir. T assume it’s the same one, if Jt s not, it’s very
similar. ’

Q. Is that marked Commonwealth’s Exhibit No. 3?

A. Yes, sir. That is.

Q. We]l can you 1dent1fV that as the can that was found
up there?

. A. No,sir. Ican’t Idldn’t find it.

Q. Did you see it up there about eleven or twelve o’clock
on Saturday?

A. T just got through testifying that I saw that one or one
very similar to it.

Q Did it have any oil in it?

4 A. Yes, sir.
page 70+ Q. How much oil did it have in it as the time
you saw it?

A. Roughly half full, I didn’t measure it, I just look at it.

Q. You didn’t answer that fire call, that night, did you,
to Jim Robertson’s house?

A. No, sir. I’m not a fireman.

Q. I mean you didn’t investigate it?

A. Didn’t inv est]gate what.

Q. The fire?

A. Yes, sir. When the sheriff’s office first got the call, T was
just on thev outskirts of Charlottesville and overheard the
radio conversation between Deputy Sheriff Ronald Wood
and the dispatcher, in my office, talking on the radio about

the fire. I ealled them and told them that I would continue on

~ to the hospital and instrueted Deputy Sheriff Quick to proceed
on to the scene and start the investigation and gave him
specific instructions as what to look for, who to look for,
based on information that I received earlier in the day. I
subsequently returned from Charlottesville and proceeded to
the scene, where I assisted in the investigation. This was
after the defendant had been arrested.
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page 71 } . Q. What time was it that you monitored this
© - conversation about the fire? In. other‘ Words- the:
tlme that the fire was being reported? - .

»A.-T.didn’t make.any special note of the time, but it was
somewhere in the neighborhood. of 9: OO I don’t know exactly,
afew minutes before or after. . =~ ... .- - :

Q. But it was-about-9:007 - . '

7. A. Somewhere in that nei ighborhood.

“Mr. Kllgore Alright, I don’t have anythlng further

The \wtness stands aside:

RICHARD W. PLACH havmg first been duly sworn, tes-
t\ﬁes as follows:

DIRECT TXAM]NATION

By Br. Goad: .

Q. Is your name Richard W. Flach?

A. Yes.

Q. Where do you live?

A. T live at-3027 Aspen Lane Falls Church, Vir-
) ginia.-

' page 72 + Q. What is-your occupation?

"A. I am a special agent of the Federal Burean
of Investigation; and I am presently assigned to the Labora-
tory in Washington, D. C. as a geologist and botanist.

Q. What are the nature of your duties?
~ A. T examine items of evidence and materials that are
sent to the laboratory in connection with soils, minerals,
anvthmg of the mineral nature or botanical nature.

Q. That would 1nclude plants?

A, Yes. :

. Q. Such as hay?

A. Yes.

- Q. How long have you been employed in that position?

A. T have been a special agent since 1942; and was as-
signed to the laboratory in 1943. I have been in the laboratory
since 1943, making these examinations.

Q. What is your educational background and preparatlon
for-handling a case such as this one?

"A. I received a bachelor of science degree from North-
western University, majoring in geology and botany. And I
had two and a half years in graduate work at Northwestern
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in those same subjects. I spent two years as a
page 73 } botanist and geologist at Firestone Plantations

“Company in Liberia, West Africa. T was the inde-
pendent consulting petroleum geologist for almost five years
in the oil fields of southern Illmois. Then 1 entered the
Federal Bureau of Investigation in 1942.

Q. Since that time, could you say how many times you
have appeared in Court as an expert witness in these fields?

A. 1 don’t know the exact number, but over the past twenty
four years, I have appeared hundreds of times in Court. .

Q. It’s already been introduced into evidence, Common-
wealth’s Txhibit No. 4, which is a white envelope with a
cellophane  envelope inside of it. Commonwealth’s. Exhibit
No. 6, which is a brown envelope with particles of loose hay
and also some hay inside a cellophane envelope. And Com-
monwealth’s Iixhibit No. 5, which is another brown envelope,
with some loose hay and also a cellophane envelope with
hay in it. Now can you tell if you ever received the Kxhibits
that yvou have in your hands?

- A. Yes, I received all three Exhibits in the F.B.I. Labora-
tory from Sheriff Whitehead of Nelson County, on May 9th,

: 1967..
page 74 } Q. Then what did you proceed to do?

A. I made an examination of these itmes and -
returned it to the sheriff’s office, here in Lovmgston on May
16th, by registered mail.

Q. Did you put those seals on there that are marked
Federal Bureau of Investigation?

A. Yes, I received .the materials in the brown envelope
and the white envelope, but I took portions of the hay and
placed them in the cellophane envelops in order to make
other examinations. The material from the white envelope
I placed in this cellophane envelope.and then replaced it
back in the white envelope at the time I returned it.” The
same holds true of the one marked Exhibit No. 6.

Q. Will you explain what type of examination you made
of the hay?

A. The first examination was of the spec1man that I had
marked K-1, your Exhibit No. 6; in order to find What the
hay consisted of.

Q. Where was that hay in Exh1b1t No. 6 from"l

A. It is marked on the envelope “Hay from D. B. Camp-
bell barn”. I found that it consisted of two kinds of grass.

S One is known as orchard grass and the other
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page 75 } is known a¢ tall oat grass. I then examined this -

speciman, I had marked at Q-2, your Exhibit No.
5, which is the envelope marked, “hay found in Jim Robert-
son’s home”; and found that it cons1sted of those same two
grasses of about the same degree of drmess and physical
characteristics.

I then examined the material that was in this envelope, your
Exhibit No. 4, that I marked as Q-1, and found that the
fragments of grass in here, consisted of portions of leaves
of orchard grass and this portion was similar in character-
istics to the orchard grass in the other two specimens, it
could have come from either of.those sources or another
source of orchard grass.

Q. Does orchard grass have a technical name in Latin?

A. Yes, it’s known as dactylis glomerata, that is the genius
of species. All botanical or all plants are given Latin names, -
in order that they will be the same all over the world. Local
names vary from place to place.

Q. The other type of grass in the larger samples of hay
there, was oat grass, is that right?

A, Yes. That oat grass is wrrhenatherum elatius. Arrhen-
atherum-is the genius and the species is elatius; the common

name is tall oat grass.
page 76 + Q. Now, the orchard grass and the tall oat grass
is the only two varities that you found?

A. Yes, they were the only two kinds of grass that was .
present in these two specimans of hay. And the only one,
dactylis or the orchard grass was the only one present in
Exhibit No. 4, which is the fragments, Whlch are off of his
clothes.

Q. There was no oat grass in that?

A. No.

Q. Was the orchard grass in that smaller envelope off of
his clothes, is that similar to the orchard grass in the samples

" from under the Robertson house and from the-barn door?

A. Yes, it is the same genius and species; and has the same
phycical characteristics, in that it is partlally dried.

Q. Was that oat grass taken off the defendant’s clothes,
was that dissimilar or different in any way from the orchard
grass found at the barn and under the Robertson house?

A. No, sir. It was similar in all of it’s physical char-
_acteristies. ' :

Mr. Goad: Alright, Mr. Kilgore.
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page 77 } CROSS EXAMINATION

By Mr. K]lgore

Q. You talk about this genlus and the species and all of
that. Orchard grass is orchard grassisn’tit?

A. There are numerous species and the particular specie
which is identified in this case is glomerata.

- Q. Look at this, is that orchard grass?

- A. Yes, that’s 01chard grass.

Q. Is that similar in nature to the orchard grass that you
analyzed in the last few days?

A. T couldn’t determine if it was the same species, Wlthout
examining it under the microscope.

Q. You don’t know of your own knowledge, where th1< hay
came from, do vou? :

.~ A. No, sir.

. Q. You don’t know who put it out there, do you?

A. No, sir.

Q. Is that orchard grass sorta like straw?

A. Yes, most of the grass stems in a dry condltlon have
been regarded as straw.

Q. Now, these grass fragments, that you have been talkmg
about is that more or less a stem or what?

A. No. Are you speaking of IExhibit No. 4.
page 78 + Q. Number 4, you referred to grass fragment
leaves being from the orchard grass?

~A. Yes, this leaf fragment in here are orchald grass frag-
ments. v

. Q. Can you tell me what kind of hay thisis?

A. There is a number of different grasses in that, this
appears to be like timothy, I wouldn’t be able to 1dent1fy all
of those, without making an investigation.

Q. Is there any orchard grass in there?

A. Not that T can see right off hand, there may be buried
in there, but if you’ll notice the head of orchard grass, it is
different from these other heads appearing on the surface.

Q. Would you point for the Jury in that ]]xh]blt No. 6,
which kind of hay is that right here?

- A. That’s the orchard grass.

Q. Which is this? .

A. That is the tall oat grass.

Q.. Does that have another name?

A. Yes, that’s the arrhenatherum elatius.

Q. What is this big long thing called?
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A. T couldn’t name this off hand, without checking it.

Q. What kind of hay is this, that came out of
page 79 } this sack?

A. This is the orchard type.in here ‘When you
get to the piece of the stem, you can’t tell what it’s from.
You must have a piece of the leaves in order tell what it is.

- Q. Look at this sack, is that more or less like straw or is
it more like hay? Just from it’s appearance?

A. Well, the terms are used interchangeablly in many
~ places. Straw is usually the course stem portion-and hay is
_ used forpastures grasses and materials used for feed.

Q. You say the stuff in the sack is what, now?

A. This material by itself, I would call this straw and this
finer material is usually reo"arded a hay.

Q. Can'youlook at this thing and tell me what that is?

“A. Well, it looks like wild asparagus.

Q. Can you identify that leaf? '

A. One of them looks hke sassafras, I Wouldn’t say for
sure.

Mr. Kilgore: Your Honor, please, I would like to introduce
this as Defendant’s Exhibit No. 1.
page 80 } By Mr. Goad: Where d1d that sassafras come
from.
- By The Court: I don’t know, I guess he is gomg to follow
it up. . s

Q. Is this What you call tall oat grass?

A. No, this is not tall oat grass.

. Q. What is that that is in your hand?

A. I wouldn’t know the name until I made a run on it.
There are too many grasses alike.

Q. Where were you borned, Mr. I‘lach‘?

A. In Pickway, Ohio.

- Q. Is that a city?

A. Yes.

Q. Do you know the kmds of hay or kinds of grass, that
were in the bales of hay that we have been talking about
here, today?

A. No. The only speczmcms I examined were these that I
am holding here.

Q. But there could have been other kmds of hay in there?

By The Court: Obviously he doesn’t know.
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Q. Ts there anything peculiar about the hay in these plast1c
envelopes? Isita peculiar type hay?
page 81 ¢ ."A. No. Orchard grass and tall oat grass are
commonly known as pasture grasses and-are used
as hay.

Q. You say they are commonly known, but are they com-
“mon grasses in this area? :

A. Yes.

Q. There isn’t anythlng unique about orchard grass, is
there?

A. No, sir. ’

Q. Would you be likely to find it in a lot of dlfferent areas
in this county?

A. Tt’s quite possible that it would be found in many areas.

Q. Does it'have to grow to a high state of cultivation or
does it just sort of grow wild? -

A. It grows both.

Q. Is that sorta like sage brush. or not?

A. No. Tt’s entirely different.

Q. Were you asked to analyze any of the dlrt or any par-
ticles pertaining to the fire?

A. No, sir.

Q. You didn’t examine any charred material?

. A. No, sir, . |

Q. You don’t know whether inflammable ma-
page 82 § terial was used to start the fire or not?
A. No. .

Q. Did you personally conduct these tests?

A. Yes, I did.

Q. Mr. Flaeh there’s been evidence here today about the
barn and you talked about where the hay came from; and
the defendant’s clothes. Can you eliminate other sources of
orchard grass?

A. No, sir.

Q. You don’t know Whether there has been a fire or not,
- do you?

A. Nb, sir.

Q. Do you know anythmg about ﬁre ?

A. Yes; sir.

Q. If you've got a great big floor joist, under a house,
say 10 X 10, how long would it take to catch it on fire?.

A. Dependb on the cond1t10n of the floor joist.

By The Court . Also What is used to try and start a fire.
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Q. Alrlght assummg that we are going to use Nelson
County hay, how long would that hay burn?
A. T don’t know.
page 83 + Q. How long would it take an oak-or pine floor :
board to—

By The Court: Let’s deal W1th what was burned. Tt can’t
be oak or pine. -
. By Mr. Kilgore: I don’t know vet.
. By The Court: ‘Then the questlon is not proper.

Q. If it was oak flooring, which is ordinarly used, how
long would it take that to catch on?

By The Court There is no proof here, that there was an
oak ﬂoor You don’t need to answer that.

“A. T couldn’t answer: the question, no matter what was
used. :
Q. How long W111 a pile of this hay burn?
A. Green hay or dry hay.
Q. Like you just analyzed? - ‘
A. It would depend on how tight it was packed or how loose
it was. Ordinarily a pile of hay would burn for some time. -
Q What do you mean by sometime? :
Well, it varies on the amount of hay present the driness
of the hay Again you would have to know the condition
under which the fire was placed on the hay in order
page 84 | to tell how long the hay would burn. If necessary
. you would have to make some tests to see.
Q. And you didn’t conduct those kind of tests for this
case, did you?
A. No, sir.

- Mr. Kil gore I don’t have any further questions.
RE DIRECT EXAMINATION

By Mr. Goad:

Q. How many different species of .orchard grass Would
there be in this part of the United States?

A. There could be numerous species. 1 don’t exactly know -
how many could be in this area.
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Q. How many species of the oat grass would you ﬁnd in
this section of the United States?

A. There could be several species of oat grass. The spec1es
of oat grass is wide spread, especially through the eastern
half of the United States.

Q. Are there in fact, numerous species of orchard grass?

- A. Not of orchard grass by the common name. There are

other species of dactylis. Glomerata 1s the species
page 85  name. The first name is the genus, the big group,
then the species is the particular kind of grass,

in this case glomerata. There could other species by different

' names in this area.
By Mr. Goad: Alright, that’s all.
RE-CROSS EXAMINATION

By Mr. Kilgore: ,
Q. Fescue hay, is that sorta hke oat grass, that you are
talking about?
A. No, Fescuei is an entirely different gemus
Q. Does that grow around abundantly in this area?
A. As far as I know fescue is wide spread throughout the
east coast. :
© Q. You haven’t been out to the Jim Robertson home, have
you? C .
A. No, sir. -
Q. Could you state to th1s J ury that if a ﬁre started, how
the fire started? :
A. I haveno knowledge of any fire.

Mr. Kilgore: I have no further questions.
‘The witness stands aside.

page 86 + BOOKER ESSEX, having first been duly sworn,
© testifies as'follows:

DIRECT DXAMINATION

By Mr. Goad:
Q. You are Booker Essex?
A. That’s right.
Q. Where do you work?
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I work at Massies Mill.
How long have you worked there?
Iiighteen years.
Do you live on highWay 1512
. That’s right.
Right near Mr. Donme Campbell’s barn“l
. That’s right.
Back on March 11th, when this case came up, dld you
have charge of the barn, were you feeding the cattle for Mr.
Campbell?
A. That’s right.
Q. Everyday.
A. Not everyday. Ev ery other day.

Q. This case arose on a Saturday night. When
page 87 } did you go to the barn, before that or after that
_ And tell what you found?

. I went Sunday morning to the barn.
- When was the last time, before that?
I went Saturday evening. :
The day before?
. That’s r]ght
Was everything alrlght Saturday evenmg“l
. Yes, sir. -
How did you leave the door on the barn?

OPOFOFOR

>

b>@ b><;Ob><§D b

and shpped down that way. When I went there it was opened,
Sunday morning.
When you left the barn Saturday even]ng, did you leave

the door shut? Latched shut?

A. That’s right.

Q. When you left Saturday evening, March 11th, was there
any hay downstairs in the barn? _

A. No, sir.

Q. Where was the hay?

A. Upstairs.

Q. How much hay was up there?

A. Fifteen bundles.
page 88 Q. This barn that we are talking about is that
it right there near Patterson’s Store?

A. Yes. »
Q - When you went back Sunday morning, what did you

find ?
A. I found the door open and one bale of hay was thrown

- downstairs. I don’t know who got the hay.
Q. How many doors were open, when you went back"l

They had a stake in the door and a stick tied on a strmg '
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A. Only one.
Q. And how much of a bale of hay was downstalrs”l

A. Only one bale and it was broke.

Q. What part of the bale of hay was downstair, Sunday
morning? -
A. About half of it, but who got the hay, T don’t know.

Mr. Goad:: Alright, Mr. Kilgore.
CROSS EXAMINATION

By Mr. K]Igore
Q. Where was that half a bale of hay?
A It was down where I feed my cows at.
Q. Was that in the middle compartment of the
page 89 + barn, where you go upstairs?
A. That’s right. It was laying right on the floor.
Q. How many compartments are there in that barn?
A. T don’t know that.
Q. Well, have you got one section on the side towards your
' house where the cows go through?
A. Yes, there’s one there.
Q. Have you got another section going through there
Where you go upstairs? _
' . That’s right.
How about on the other side of that?
. I don’t know.
. Is there any loose fodder in there?
. T don’t know that.
Well, do you go in that barn?
.Igoin there.
."How often do you go in that barn?
. Bvery other day.
. Was you in there Vesterday”l
. No.
‘Was you in there Saturday?
. What Saturday.
" Q. This past Saturday? :
page 90 + A. No, I don’t go there on Saturday. I don’t
feed now. ‘
Q Oh, you don’t feed anymme”l
. No.
Q How many cows were you feedmg“l
A. Tighteen head. .

POPOPOPOFE >¢'>
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Big ones or small ones or what?
‘They wasn’t fo large. |

Did they eat up a lot of hay?

. I feed them about five. :
Every time you’d feed. Every other day?

Yes.

‘Where did you get the hay that Vou generally fed these :
cattle from? -

A. T didn’t have anything to do with that, cause Mr. Camp-
bell would. usually get the hay. Oh rd go upstairs and
throw them down.

Q Did you every bust any hay bales, throwing them down?

A. No, sir. T don’t have anythmg loose on the floor, cause
I would feed it to them.

Q You say about a half a bale of hay was downstairs?

© " A. And where it went, T don’t know.
page 91 + Q. You don’t know who put it down there, do
Vou?

A. No, sir. T don’t.

Q. You didn’t see anybody put 1t down there?

~'A. No, sir.

Q. Did you see anvbody carry any hay away from that
barn?

A. No, sir. C

Q. Did you go over to Jim Robertson’s house?

A. No, sir. -

Q Did you at any tlme, just before that fire at Jim Robert-
son’s or just after the fire, see this boy, Walter Lee Braxton?

~ A. No, sir.
Mr. Kilgore: Alright, nor further questlons ,

@?@»@?@

" The witness stands aside.

MARGARTT J ETT havmg ﬁrst been duly sworn, testlﬁes_
as follows:

CROSS EXAMINATION

: By Mr. Goad: '
page 92 t Q. Is your name Margaret J ett"l
: A. Yes. :
Q. Does some of them call you Cora Jett?
A. Yes, sir. _ '
Q.. VVe]l what is your name“l
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A. Margaret. ' Lo ' , '

-~ Q. Now, you recall the Saturday night that Jim Robertson’s
house was partially burned? S S E

A. Yes. _ :

Q. Were you in Jim Robertson’s house? : i

A. Yes, sir. ’
.+ Q. Up until the fire, how long had you been living there? -

A. 1 think I came over there in January. )

Q. How long had Walter Lee Braxton, the defendant, and
his wife Shirley been living there?

A. T don’t know exactly how long they have been living
over there. : ' ;

Q. The early part.of this year, had they been living over
there with Jim for sometime? : S

A. Yes, sir. . '

Q. Was Walter Lee still living there the day of the fire,

or had he left? SR .
page 93 } A. He had left.
: Q. About how long before the fire?

A. About three weeks., - - ) :

Q. Had he been back to Jim Robertson’s house after he
left three weeks before? ‘ ' '

A. I think he come back once to get some more clothes that
he had left over there. oo E

Q. Was he wife Shirley still living over to Jim’s?

A. Yes, sir. o , ,

Q. She was living there the day of the fire? -

- A. Yes, sir. .

Q. On Friday night before the fire, tell what you know
about what happened at Jim Robertson’s house that night?

A. On Friday night Walter Lee and Cosby Johnson came
up to the house. They sat down for a while and talked. They
stayed a pretty good little while. Then they left and they
‘hadn’t gotten no ways from the house and Walter Lee turned
around and came back. He layed down there on the sofa.

- Then John Henry Cabell and Louis Allen came and they
were sitting in there talking to Uncle Jim, then John Henry
went in there where Walter Lee was and were talking, then

they started to arguing and “Boy” told them to
page 94 | shut up that stuff, if they wanted to fuss and fight,
to get out of his house. . '

Q. Who is “Boy”?

A. That’s Uncle Jim.

Q. The blind man?
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A. Yes.

Q. Alright go ahead?

A. Then John Henry came in there, then Walter Lee came
in there and asked for a match and “Boy” say he didn’t
have one. Then he asked John Henry for a match and John
Henry say, he didn’t have any. Then Walter Lee said, “I .
betcha by morning that this shack will be.burned down,” then
he left. : ,

Q. Who said that?

A. Walter Lee. .

Q. Walter Lee Braxton?

A. Yes.

Q. After he left, what happened?. :

A. T don’t know how long he stayed away before he came

“back again. _ '
Q. Who came back? , '
A. Walter Lee came back. Then he asked Uncle Jim for a
mateh again, that he wanted to see how to get
‘page 95 } across the creek, cause he had lost something at
the creek. Uncle Jim told him that he didn’t have
one. Then he asked Uncle Jim to let his wife come to the door,
cause Shirley wouldn’t come to the door. Then he said, “if
vou don’t open the door, I'm going to knock it down, and if
I get in there to you, old man, I'm going to kill you.” Uncle
Jim said, “well come on in.” And he hid against the door
and that’s when he shot through the door. '

Q. Was the door locked -or not? :

A. The door was locked. v

Q. After the shot went off, what did you hear from outside?

A. Well, he hollered that you have shot me, then he stayed
out there for awhile, then he left. : !

Q. Did you hear anymore from him?

A. No. =~ :

Q. Now all of that was on Friday?

A. That was on Friday night. :

Q. Then on Saturday, the next afternoon, what happened? -

"A. Well, on Saturday morning me and Shirley and some
other girls, we went up to the store and then we left from the

store. .
page 96 + Q. What store are you talking about?
A. H & H Store. Then we left from the store
and Shirley stopped at a girl’s house. )

Q. Shirley is the defendant’s wife?

A. Yes. We went back down to the store and we saw
Walter Lee over there at Miss Hattie’s.
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Q. Hattie Johnson.
A. Yes. : N ‘ - '
Q. What time was it that you saw Walter that Saturday?
A. T don’t know exactly what time it was, it was in the
morning. About nine or ten or something like that. Then he
- came back up the road. Shirley went on over to the house.
Then me and Brenda went to another house and T called
down here, cause Uncle Jim had said to call and report what
had happened last night. Mr. Whitehead came up and I told
him about what had happened. After I was coming on from
calling down here, somebody had found some. oil, Shirley
found the oil sitting there next to the bush by the creek. ':

Q. Did you see the 0il? - ' :

A. T didn’t find the oil, but they showed it to me after T
o "~ got there. ‘ . ,
page 97 + Q. Who had it, when you first saw the oil?
. ~A. Naney got it and showed it to me.
. Q. When you first saw the oil, does this look like the can.
it was in? : - :

A. Ithink that’s it. If it ain’t, it’s a can likeit.

Mr. Goad: T’d -éhowed ‘her Commonwealth’s Exhibit No.

. Q. When and where was the next time that you saw Walter
Lee Braxton? ‘ , : :
A. That evening me and Shirley went out to the store.
Q. What store? ' ' ' '
A. 0 & H Store. : :
Q. Let me ask you this, when you all were leaving Jim
+ Robertson’s going to the store, how did you go? :
- A. We cut.across the field. :
Q. And across the creek?
A. Yes.
Q. Where would you come out on the main highway?
A. At Patterson’s Store or at the bridge. Sometime we
come up by the culvert or we’d come up the creek.
‘ Q. Is that the culvert where the creek runs
page 98 + under the highway? .
A. Yes. v '
Q. Alright, so you and Shirley went to the store that
~ Saturday evening? ‘
- A. Yes, sir.
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~saw Walter Lee that evening?

, Lee Braxton there in the woods?

. page 100 } . Q. Alright, you went on home and started
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Q ‘Where was Walter Lee, When you saw him the next

Him and some other boys was up in the Woods
‘What woods? :

A little bit from the store.

Did you see what he was doing?

Standing up there talking, T guess.

Is that a place where they hang around"l

. Yes, sir.

D1d you go on to the store?

Me and Shirley both went into the store, then I told
Shlrley that I was going back to the house, cause at 6:30
that I was going to watch Outer Limits.

Q. Is that you television program?

A. Yes. Well I left and headed on back: to the house.
Shirley went on up into the woods, and tell me that she be
on after awhile. :

Q. Did you see Walter Lee Braxton on your way
page 99 + back from the store? :

'A. Well he was up in the Woods when I left from
the store and Shirley went up in the woods where they were
and I went on to the house.

Q. Was it still daylight or was it getting dark when you..
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A. Tt wasn’t quite 6:30. :

Q. Is that when your TV program started"l

A. Yes and I was there when it canie on.

Q. Well, how long before 6:30 was it that you saw Walter

A. When me and Shirley were together and came out to
the store and I left Shirley and she went on up in the woods
and I went to the house; T didn’t see Walter Lee no more -
during that Saturday nlght '

Q. How light or how dark was it, when you left H & H .
and headed home just before 6:30% o

A. It wasn’t dark.

Q. Was it broad day light or was it beginning to get dark?

A. The sun was kinda going down, but you could still se¢

everywhere you wanted to see to.

watchlng your TV Show?

A. Yes. :
Q. Did you watch the whole show"l
A. No, sir.
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Q. You didn’t get to see the end of it?

A. No, sir.

Q. How long does it usually lasts?

A. It lasts a hour.

Q. Tell what happened to keep vou from watchmg the
whole show?

A. Well, T was there looking at television and Annabelle
Turner came in and ask where was Shirley and I said Shirley
was at the road someplace. And she said whereabouts did
you leave her, and 1 said I left her there in the woods with
Walter Lee and some others. Then Annabelle says—

Mr. Kilgore: Your Honor, please, I’ve got to object to
. all of this hearsay evidence. .

Q. Youhada converqatlon with Annabelle Turner”l
A. Yes, sir. |
. Q. Then did you leave the house?
A. Yes. ‘ .
page 101 } Q. ‘Where did you and the two Turner girls go?
A. We was headed across the field, then we met
Shirley. We stopped and talked for a minute and then they
went on and Shirley and me came on back to the house.
Q. When you got back to the house was the OUter Limits.
program still on or had it gotten over with?
. It hadn’t quite gone off. _
Alright you got back to the house a little before 7:30?
. Yes, sir.
Then did you watch the TV some more?
. Yes, sir.
What was the next thing that happened?
We was sitting there watching the television and Shirley
sald lets cut the television off and go in there and play some
- records. I said, alright. I didn’t cut the television off at
first, I went on into Boy’s room and when I got in there he
says isn’t there some smoke or something in here. And I say,
yeah, there some smoke in here, but there’s no fire in either
one of the stoves. He say, look around, it could be something
else I checked the lights and Shirley cut the switch off. I
went out doors and looked around, from the front .
page 102 } porch around to the side door. I dldn’t see noth-
ing. Then I said you better watch, cause Walter
Lee has said that he was going to—

OO POR
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Mr. Kilgore: 1 ob]ect

- By The Court: Don’t say what anybody said to you.

Mr. Goad: She has already testified to that, Your Honor,
that he was going to burn the house down.

: By The Court: Oh, that’s alright, whatever he sald That’s
an omission against 1nterest

Mr. Goad: Now she saying she told the others that.

" Mr. Kilgore : T know, that’s what I’m objecting to.

By The Court: That’s self serving, she has already testified
to it. So just don’t repeat what you say to other people, either.

Q. Alright, you all were checking around the house, then

What’s the next thing that happened"l
A. "Well, we'sat down ; and Uncle Jim was in his room.
Q. Could you smell any smoke?
A. Yes, sir. We could smell something burning,
page, 103 } but we didn’t know where it was burning.
- Q. "Who wasg' the first one to smell somethmg
burning?
A. Uncle Jim, in his room.

Q. How long before you found what was causing the smoke .

smell ?
A. Well, the curtain was pulled back where the telev1s10n
was s1ttmg And about that time Shirley looked and said.

By The Court: Don’t say what Shirley said.
A.. Anyway the fire was at the window.

By The Court:.
Q. Did you see it? _
A. Yeah, I saw the fire.

By Mr. Goad:
Q. Who saw the fire ﬁrst?
“"A. Shirley saw the fire first.
Q. Did you see flames or smoke?
A. Tt was flames coming up there by the window.
Q. Where were the flames that you saw?
A. They was blazing up beside the window.
. Q. What did you all do then; when you saw it?
"~ A. By the time that I got in to Uncle Jim’s room, some more
boys came, John Henry, Russell and Charlie
page 104 | Fisher. Then T told Russell to come and go with
me, and we called the fire truck; then we left.
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Q Where did you go to call the fire truck?
A. Up to—

Q How far away is that? .

A. Tt’s not fo far, just up the hill.

Q. About what fime was it that you saw those flames
beside the house?

A. It was between 7:30 or something to eight. .

Q. Do you know how long it took the fire truck to get
there, do you know what time they got there?

A. T don’t know what time they got there.

Q. Did you see them come?
- A. Yes, sir.

Had you come back to the house from calhng on the

phone, before they got there?

A. Yes.

Q. What did they do? Put some water on it.

A. Yes, they put some water on it.

By The Court:
Q. Did anybody7 throw any water on ‘it, before the fire
© company got there?
"~ A. Yes, sir.

page 105 } Mr. Goad: That’s all.
CROSS EXAMINATION -

By Mr. Kilgore:

Q.. Have you ever seen me before? -

A. Yes, sir.

Q. Have T been down to Jim Robertson’s house, to inter-
view you and talk to you about this case?

A. Yes, sir.

Q. How many times have I been down there and talked
to you about it? :

A. Three times.

Q. Have you at any time dlscussed the case with me?

A. No, sir.

By Mr. Goad: T think the Court should tell the Jury, that
she doesn’t have to tell him anything. :

By The Court: No, she doesn’t have to tell, except under
a Court Order.
By Mr. Goad: There wasn’t any Court Order.




‘Walter Lee Braxton v. Commonwealth of Va. 65
Margaret Jett

By The Court: No.

page 106 } Q. Margaret, why is 1t that you refused to not
once or twice, but three times to talk with me
about the case?

A. When you asked me up there, I told you that I'd rather
tell it in Court; so everybody could hear it. Didn’t I tell
you that.

Q. What if I tell you 'that another lawyer had represented
him and heard you before, didn’t he? '

A. Yes. '

Q. Who was at Jim Robertson’s house on Fr]dav night?
Just about the time that Walter Lee Braxton got shot?

. Me, Shirley, Uncle Jim. I think that was all.
‘Was.Raymond Sandidge there? .

. He could have heen.

Was John Henry Cabell there?

. No, John Henry wasn’t there.

He wasn’t there? '

. He had left. _

How about Russell Allen?

. No, Russell wasn’t there.

You mentioned about someone puttmg water on the ﬁre,
before the fire department got there, who did that?

A. I don’t know, cause I wasn’t there then.

Q. So, you don’t know whether anybody did then?

A. Well, somebody put water on the fire, cause
page 107 } the buckets was full of water when I Jeft, and
when I got back the buckets was sitten in the.

OPOPOPOFrOPis

kitchen.

Q. Did they drink the water?

A. No. Can’t nobody drink up a bucket of water that qu1ck

Q. Did you go down there to where the fire was?

A. No. I didn’t go until the fire depaxtment had been there.

'Q. Where is this trap door in Jim’s house, where you go
down through into that area back there. Under the steps?

A. What trap.

Q. Is there a trap door?

A. There was a trap door, but the door—ain’t no door there
now.

Q. Where was this fire, was it on the back side or the
front side?

A. Tt wason the back side of the house.

Q. Is there any rocks back there?
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A. Yes. -
Q Does that sorta hold the house off the ground“l
- AL Yes. - ~ Co

page 108 + Q. How high is ]t“l
A. It’s right high.
Can you show the Jury“l ' :
T can’t measure, cause I don’t know. how
Can you show them with vour hand?
About that high. It might not be'quite that hlgh
Did you go down there and see any hay on the: ground 7
. I seen some, where 1t was scattered out. :
Was it scattered out pretty good? .- -
No; where they had scattered it, when they put the fire

.How much hay was underneath there “l
. I don’t know.
Are you prejudice against Walter Lee?
. I’m just telling what T know about it. -
Are you any kin to Jim?
. Not much.
How much?
. We all call him Uncle Jim.
Is he your uncle?
: A. No, sir.
page 109 +} Q. \/Vhat time does H & H Store close?
A. 1 thinkit closes at9:00. -
Q. Who was in the woods up there near H & H, when you
saw Walter, when you was up there with Shirley?
A, There was more boys up in the woods, but I don’t
know exactly who was there.
Q Well, did you recognize Walter Lee?
Yeah I could see where he was standmg, some of them
: Wasn’t facmg the road.
- Q. Was John Henry up there? ‘ _
A. T don’t know who all was in the woods I know fthat'
Walter Lee was up there.
Q. Where was Walter Lee, was he up at the Blg Oak, or
the Little Oak, or where?
- A. Right thele at the edge of the woods.
Q. Did anybody have any wine bottles out there?
A. T can’t tell you.
Q ‘Was any of them drmkmg any Wme? :
. I don’t know that. :

OPOPOFrOPOT pOPO ?z@-‘?é
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Jim’s house?
A No, sir. '

Q. Did you see Walter Lee around Jim’s house,

page 110 ¢ about the time of the fire? . 7

- A."No, sir. - '
Q. Did you sée Walter Lee on the path between the culvert

and Jim’s house? v

‘When. -

"Right there at about the tlme of that fire? - -

N .

Did you see h1m over. at Campbell’s barn?

No, sir.- .

Did you see him at Patterson’s Store?

‘When. - .

Right around the t1me of the ﬁre”l '

No.

0?@?@?@?<§5P

from Henderson’s Store at all?

A. I don’t think so.

Q. Did you see Walter Lee after you left him up at the
_woods? ”

A. T'didn’t see him no more, after I left him up at the
woods.

Q. When Walter Lee said he wanted a match on Friday
nlght did he say for what reason he wanted that match?

~A. Well, he asked Uncle Jim for a match, then
page 111 } he asked J ohn Henry for one.
. Did he say what he wanted it for? .

A. They say they didn’t have none. Well, he said, “I

betcha by morning this shack will be burned down

Q. Alright you heard him say that. Well, did he say the _

purpose for what he wanted the match? -

A. Not at that time, but he came back, he sald he wanted
to see to get across the creek cause he had lost something.

Q. Is that a very deep cr eek where you have to cross?

A. There’s not much water, but it’s. pretty high up.

Q. How high up, stand up and show ‘the jury how deep
itis?

A. I figure it’s'about this deep..

Q. Is there any logs across it?

A. Yes.

Q. How many logs? - -

A. There’s two logs.

Q Did you see Walter Lee brlng that hay down there ‘to

1

Did you see Walter Lee on that road that comes around -
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Q. Are they side by side, or are they separated?

A. They are separated.

Q. How far apart?
page 112 +  A. I don’t know how far, but they aln’t close
together.

Q. Are they round logs or are they flat logs?

A. Well, round logs, then some planks down there:

Q. Do you all got any street lights down there?

A. No. '

Q. Did you see Walter’ Lee set a ﬁre down there at Jim’s
house?

" A. No. I didn’t see Walter. Lee set no fire.

Q. How many houses are .on that road, where you turn in
there at Henderson’s Store, on either side?

A. T think there is three on one side, and no houses on
the other side. '
. Where does the Cabell boy live?

. They live over on the other side.
. Through the cattle guard”l
. Yes.
How many trailers are they on 1 that road?
. One.
Where is it at? Where in relation to Jim’s cattle guard?
. Just a little ways.
Would that be over towards the Campbell’s barn?

A. There’s are house there as you are coming
page 113 } in from the cattle guard, you can come either

way, there are two ways. If you come from Uncle

Jim’s place, you get to a trailer, then there’s a house before
you get to the barn.

Q. If you walk through the road over close to the creek,
where you cross the cattle guard, that’s where the trailer and
- the house are, up there-close together, right?

‘Yes.

Do you remember what month this fire was?

. In March. Or February.

February or March?

. I forgot what month it was in.

Do you remember what day of the Week it was?

. Yeah, the shooting was done on a Saturday, when the
fire was.

Q. Was it cold? ‘

- A. It wasn’t what you call cold.
Q. Well, did you need a fire?

OrOpore Y
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A. Wehadn’ta ﬁre since early that mornmg

Q. Was there snow on the ground? -

"A. No, there wasn’t no snow on the ground.
" Q. Had it rained?
A A. No, it hadn’t rained.
page 114 + Q. When you walked up the road; through that
field and all to H & H, did you have. your coat on?

A. Thad asweater on, I didn’t have a coat on. _

Q. How long does it take you to walk to H & H from
Jim’s house, if you go by the path, and across over the fence
at the culvert?

- A. It don’t take me very long. I walk prettv fast.

Q. Well, would you say, twenty-five or thlrty mmutes ?

. A. No, it don’t bake that long.

Q. How long would it take you?

A. Tt probably take me around fifteen or twenty minutes.

Q. Have you ever been over to Doll’s?

A. Yeah.

Q: How far is Sa]ly Mae’s from H & H if you go through
the woods?

A. Tt would probably take you around about twenty five
or thirty minutes, it might take you that long.

Q. Do you know where the big oak is?

- A. Up in the woods.

Q.. Is that close to H & H Store?

A. Yeah. - . .

Q. Do a lot of boys hang out there and drink

wine ? ‘
page 115 } A. 1 can’t say what all they are dunkmg
' Q. And can you state to this Jury, Margaret,
to a certainty, who put that hay under Jim Robertson’s house’l

A. No, I don’t know who did it.

Q. Do you know who set fire to Jim Robertson’s house?

A. No, I don’t know who did that either.

Mr. Kilgore : Alrlght No further questions.
. The Witness stands aside

JOHN HENRY CABLLL havmg first been duly sworn, '

‘ . testifies as follows:
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| ;DIRECT EXAMINATION

By Mr. Goad:
- Q. Isyour name John Henly Cabell”l
A. Yes, sir. .
Q. How old are you? ‘ -
A. Twenty five.
Q Are you one of ones that help put out the fire at Jim’s
house, aren’t you?
page 116 A Yes, that’s right.
‘ Q. The Friday night before the ﬁre were you
over to Jim Robertson’s house?

A. Yes, sir.

Q. Was Walter Lee Braxton, the defendant over there
that night? _

A. Yes, he was over there. .

Q. Who got there first, you or Walter Lee”l

A. When me an Louis got thele Walter Lee was there lay-
ing down: -

Q. Start from ‘there and tell What happened on that Frldav
nlght‘? ’ ‘

A. Me and Loms went over to my Uncle Jims’ and after
we got there. I didn’t know Walter Lee was there. I owed
him a dollar. I went on in there and Shirley said Walter Lee
is sick. I said, Walter Lee, I owe you a dollar, and he jumped
up there and’ says, what are you all talklnfr about. I said,
nothing Walter Lee and we had a few Words So Uncle Jim,
say, you both cut that stuff out now or get out. We did,
and 1 went out the front door and Walter Lee went out the
other door: First he asked for a match ‘so T can see how
to get across the creek down there.” 1 left me and.Louis. T

went on to the store.
page 117 + Q. Did you ever hear the gun go off?
"~ A. No, sir.

. Q. You didn’t hear a shot fired at the house?

A. No, sir. After I come from the store, I came on down
the road and by the lights on Patterson’s Store, I could see
this person -coming. I said, is that you Walt? And he, said,
yeah, Uncle Jim done shot me; and he turned around and
I could ‘see that blood. 1 said, he told you to go on to start
with, if you had a went on like I went, maybe he wouldn’t
done it. I didn’t see Walter Lee no more. '

Q. What else did he tell you?
A. Nothing. .
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Q. Did Walter Lee walk on off?

A. Yeah.

Q. Could you tell if he had been drinking any?

A. Yeah, I know he had been drinking.

Q. But We could walk? .

A. Yeah. T didn’t see him no more. The next night
I asked Russell and Charlie Fisher to go on over to my
Uncle Jim’s. They said, yeah. We left and went down
through the field, we got across the fence and went on around

to that old bridge, I said what is that younder?
page 118 } Russell said, that looks like fire. - :
Q. Could you see Jim Robertson’s house from

that little bridge? :

A. Yeah.

Q. Was it dark, then?

A. Yes, it was dark I said, let go. And we took out run-
ning. After we got there, I crawled up under the house.
Charlie got up under there. Russ brought the water. We
was throwing water the best we could, cause we was laying
flat, it ain’t fo high. After we done the best we could, cause
it was getting hot under there, I took out to the T. H.
Hammer house; to call the fire trucks. Cora and Russell
went to the next house down the road. After the truck got
" there, they put water on it.

Q. When you all got up to the house, did you see flames?

A. Yeah, you could see the fire.

Q. What did you see?

A. You could see where that hay had been brought from
the gate and dropped.

Q. What did you do to put out the fire? -

A. Throw water.

' Q. Did you all get it put out before the fire
page 119 } department came or not?
. A. We come might near putting all of it out,

but it was still burning, it wasn’t laming. .

Q. When you first saw the ﬂames, how long had- 1t been .
dark, then?

. It was about 7:30 or 8 :00.

Had it been dark for sometime or not“l

.-Yes, sir. ‘

‘ Was it all the way dark?

. Yes, sir. It was good and dark.

~What time was it, when you got over to the house?
. I'd say about 7 30 or 8 :00, something like that.

POPOPOR!
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-Mr. Goad: Alright, now answer Mr. Kilgore.
CROSS EXAMINATION

By Mr. K]]gore
Q. Did I talk with you on June 26th up near H& H?
A. Yeah. -
. Q. Out in the woods?
S A. Yeah. '
page 120 + Q. Did you tell me at that tlme, that you were
Jig Coleman? .
A. Yeah.
Q. Do you remember me having a camera up there that
day, taking some pictures?
“A. Yes, sir. :
Q. Would you show the jury in this picture, the fence line
“and where the culvert is and where Uncle Jim’s house is?
‘A. The bridge is back across this way, this here is Mr.
Campbell’s baln Right here is where Uncle Jim lives.
. Who's house is that?
That’s Mr. Johnny Campbell’s house.
And who’s house is thls over here?
That’s a—
Is that a house right here?
A trailer house.- :
. Show the jury in relation to this trailer, Where Uncle
Jim’s house is?
A. Right on the other side.
Q. Is that a pretty big size ﬁeld that you have to walk
through there, John?
© A, Yeah, it’s a big field.
page 121 } Q. Does Mr. Campbell usually have cattle on
-~ that farm, does he feed cattle in the winter time?
A. Yes, sir. Mr. Essex was feeding them.
Q. Do you know how many cattle was there?
A. No.
Q. But there was some on the farmm?
A. Yes, sir.
Q. John, why did you tell me on June 26th, that you were
Jig Coleman when I was investigating this case? —
A. I'm going to tell you right now. I ain’t going to put '
nothing on Walter Lee and I ain’t going to.take nothing
~away from him. I is telling the truth. ‘
Q. Well, are you Jig Coleman?

e
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A. No. You see I didn’t know who you were.
Q. Didn’t I tell you who I was. I told you I was a lawyer,
didn’t I; that I was representing Walter Lee?

A, Yes, sir.. But I didn’t know that. '

By The Court: Let’s don’t pursue that.

- Q. John, what time does H & H close?
A. About nine or nine thirty, something like that.
Q Nine or nine thirty on Saturday nights?
Oh Saturday, I believe it’s ten on Saturday. |
. Q. Well, did: you see this boy, here, on Saturday
page 122 ¢ atall? -
A. Walter Lee.

Yes?
No.
The day that this fire is suppose to have happened‘l
.No, sir. I didn’t gee him.
You didn’t see.him at all?
No, sir. Until that Saturday night.
Where did you see him at Saturday ni ight?
T mean Friday. Friday is the last time I seen him.
Frlday after Uncle Jim shot him, I didn’t see him no more.
Q. Well, where did you see him at on Friday night, where
were you when you last saw Walter Lee Braxton? -
A. Right there at that bridge, where I showed you, where
T got across that fence. ' )
Q. That’s on Route 151, the culvert that goes down to the
creek? -
A. That’s rlght
, " Q. And that’s the last time you saW ‘him, on Frlday nlght
when he got shot? ,
A. That’s right. ‘
- - Q. Did you see h1m on Saturday mornmg"l
page 123‘ L A. No.
: Q. Did you see h1m Saturday night?

L rore .>é: >

A. No.

Q. Did ‘you see h1m carrymg any hay from Campbell’
barn over.to Jim’s house‘l . ,
~ A. No, sir. . o
. Q. Did you see him put any hay under Ji im’s house?

A. No, sir.
Q. Did you see him set ﬁre to J1m s house”l

A. No, sir.
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Q. Have you ever been conv1cted of a felony’l '

- A. Yes, sir.

Q. Can you state to an absolute certamty to th1s J ury,
John, who set fire to Jim Robertson’s house?

A. No, SiT.

*Mr. Kilgore: No further questions '
RE-DIRECT EXAMINATION

By Mr. Goad:

Q. Did Louis Allen go over to Jim Robertson S house W1th
you on Friday night? .

A. Yes, sir. o
Q. The mght of the shooting?
page 124 } A. Yes, sir.

Q. Did he leave with you?

A. Yes, he left, when T left. B

Q. Well did Russell Allen go over there with you over
there, Saturday night? :

A. That’s right. .

Q. Did he help you put out the fire?

A. Russell Allen and Charlie Flsher

Mr ‘Goad: That’s all.
The Witness stands aside.

BONNIE LOU TURNER, havmg ﬁrst been duly sworn,
testifies as follows: ‘

DIREC’I“ EXAMINA’I‘ION ‘

By Mr Goad: ' '
Q. Is yourname Bonnie Lou Tu1ner’~1
A. Yes sir. :

Q. HOW old are you?

, A. Fifteen. .
page 125 + Q. Where do you live?

- A. Tt ain’t to far from H & H Servme Station,
you turn off before you get to H&H. I hve in the second
house on the road.- -

Q. Going up to St. James Church? '
A. Yes. . '
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Q. Now, do you remember the Saturday mght that Jim
Robertson s house caught on fire? ,

A. Yes, sir. _

Q. Did you see Walter Lee Braxton, the defendant, that
night?

A. Yes, sir. '

Q. Where was he, when you saw him? .

A. On the brldge Sitting there on the blldge VVe met
him, and he stopped us and asked us if we were mad with
him; and we told him, no.

Q Were you and Annabelle together?

- A. Yes.
Q. When you first saw Walter Lee, that Saturday nlght
which way was he headed? _

A. He was headed down the road. -

Q. Was he going towards H & H, or was he going awav“l

A. Away from H & .
page 126 ¢} Q. Now, the bridge you are talking about, is -
' that where the creek comes under the road? »
'Yes, sir.
Can you see Patterson s Store from there?
Yes, sir.
Can you see Mr Campbell’s barn ?
Yes, sir.
That was on the main highway?
Yes.
Was it daylight or dark? -
. It wasn’t what you call real dark, just dusky dark
About what time was it? .
. Between seven and something to elght
Had it gotten all the way dark?
. No, sir. .
Did you see Walter Lee sit down on the concrete brldge
there? : :

A. Yes. .

Q. You left before your sister did?

A. T left before she did, because he was talkmg to her, he
Wasn’t talking to me.

Q. Did you see Walter Lee Braxton get up off
page 127 ¢ the bridge and head in any direction?

A. No, sir. The last tlme I seen him, he was
on the bridge. -

Q Which way did you leave, when you walked on away?

A. Up the road towards I & H, cause that’s where we live.

>
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Mr. Goad: Alright, that’s all.
' CROSS EXAMINATION

By Mr. Kilgore: -

. Bonnie, where is your sister, Annabelle, today?

She’s at home. . : :
Is she sick? .
Yes. ' : : : }
Is that the reason, she’s not here today?
Yes. ' :
What time does H & H close on Saturday night?
- I don’t know exactly, sometime they close at nine and
then sometime it will be after nine. '
Q.. Somewhere between nine and ten? -
. A. Yes. :
page 128 } Q. Why was you in a hurry down there at the
. . bridge, how come you didn’t stop there and talk
with Walter? - : -
~ A. Ikept on going, cause we was in a hurry.

Q. Why was you in a hurry? :

A. Well, it was getting dark, and we had to rush up there
before the store closed: We didn’t know exactly what time
it was.- ‘

Q. You didn’t know. what time it was, and you thought
maybe the store might be getting ready to close?

A. Yes.: E . ‘

Q. Alright, did you start running? : .

A. No, we didn’t run, until after Annabelle had done talked
to Walter Lee, then she caught up with me and we took out
running. _

. Q. Where you live now, is that where you lived at the
time? o
‘A. No, sir. - :
Q. You have moved closer to H & H?
"A. Yes. ' . o : )
Q. When you got to H & H, did you notice what time it
was? ' :
A. To tell you the truth, I didn’t go into the store. Anna-
belle went in and I waited on the porch and
page 129 | then came straight on up the highway, past Mrs.
o Johnson’s. T ran down the highway, then home.
Q. That’s on the road going to the VF'W Hall?
A. Yes. Welived in the field up from Doll’s.

FOPOPOPO
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You lived up in Flﬁhertown?

Yes.

. Was it cold about the time of thisfire?

No, sir.

Did vou have to wear a jacket or anythlng?

I did have on a sweater. ‘

. When you left Unc]e Jim’s 8, did they have a ﬁre in the
fr nt room?

A. There was a fire in his room.

Q. Which room is Uncle Jim’s?

A. Well, the dinning room had been his room.

Q. Was hlS room the first room as you go 1n the front“l

A. Yes, as you go in the front. ‘ ,

Q. Then you go through his room, and What’s in the next -
"room? :

A. Idon’t know.
" Q. Is that where the television is?
: A. Yes, sir.
page 130 } Q. And that’s on the backside of the house?
' A. Yes.
Q. Did you see Walter Lee anymore, after _you left him
down at the bridge?
- A. No, sir. ‘

Q. D1d you see Walter carrying any hay?

A. No, sir. When we met him, he was sitting on the brldgo
with a brown beer bottlein his hand -

Q. When vou left Walter, he was sitting on the bridge?

A. Yes, 51tt1ng on the brldge when I left him.

Q. Now, anytime  after that you didn’t see Walter mo
more?

-A. T didn’t see him no more.

Q. How long did it take you to walk through the field and
across the creek and come up the field to the culvert and get
_on 151, and walk up to H & H.

AT don’t know. .

Q. You don’t know how long‘l

A. No, sir.

Q. Were you the one that found that 011 can on Saturday
- morning?
A. No, sir.

b»@»@»@

Q. Do you know who found 1t”l '

page 131 } A. I don’t know who found it, cause it was
' found when Mr. Whitehead was over there. = -
Q. Did Mr. Whitehead have’ that can? Did you all show-it

to him? - v
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A Cora showed it to Margaret and she showed it to Mr. .
‘Whitehead.

Q. About what time was'that?

A. Around eleven, I guess. :

Q. About the m1dd1e of the day. Around eatlng tlme"l

A. Around that.

Q.- Can you state to this Jury for an absolute certa1nty,
how that fire started at Uncle Jim’s? ,

. A. No, sir.

Mr. Kilgore: No further questions. |
The witness stands aside

LOUTS ALLEN, hawng first been duly sworn, testlﬁes as
follows: , ‘

DIRECT EXAMINATION

By Mr Goad :
Q. Your name is Louis Allen“l
page 132 | -A. That’s right.
Q. How old are you, Louis?
A. Seventeen.
Q. Where do you work? :
A. T don’t know the name of the place. In VVavnesboro
Q. What do you do?
A _ .
Q. Do you remember the night that Uncle. Jim’s house
caught on fire? '
A. Yes.
Q. Well, the nlght before that, did you hear about Uncle
Jim shootlng through the door at Walter Lee?
A. Twas over there the early part of the night.
Q. Alright, the early part of that night, tell what you saw
and what you heard over there?
A. Well, John Cabell, told me that he was going to pay
Walter back. :

Mr. K11001e I object to that as being hearsay.
. By The Court: J ust tel] what you did and what you saw.

Q You Went over there with John Henry Cabell ?
A. Yes, I went over there with John Henry to
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page 133 + pay Walter baek he owed h1m a dollar He was
asleep. s

Q. Who was?

A. Walter Braxton. So.J ohn Henry Went in there and woke
' h1m up. Then him and John got into a few words.

:-Q.~ What was the argument?

A. T don’t know. ‘Then Uncle J ohn told them, “I’m not
going to have any of this, you all get out”. Then Walter left
and me and John stayed-there about ten.minutes after he
left and then we left. '

-:Q. Did you hear any conversation between Uncle Jim
Robertson and Walter Lee Braxton, before he left?
. Uncle Jim told-Walter Lee to get out and he got out
You didn’t hear the shot?

No. -

Where dld you and John Henry Cdbell go?

We went to the—

Did you meet Walter Lee Braxton on the Way"l

No, I didn’t.

You didn’t see Walter Lee Braxton?

No, I left John and went on home.

?@%@P@%@»

Mr. Goad: Alright, that’s all.
page 134 }  CROSS EXAMINATION

By Mr Kllgore

. Where do you work, Lou1s"3

In Waynesboro.

How long have you been working there ?
Since the week before last.

Three weeks?

. Not quite three weeks.

Have youdrawn a paycheek yet”b’

. Yes, sir.

. What is your pay?

a&@>@?@>@

" By The Court: What’s this got to do with this, Mr.
. Kilgore: . _

By Mr. Kilgore: I’'m trying to establish his ability to ob-
serve and his ability to know who he works for.

By The Court: But his paycheck is his personal busmess

Q. Areyou any kin to Jim Robertson?
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A. He’s my great uncle. - '
Q. Was you drinking any over there that night?
“A. No,Idon’tdrink. - ‘
page 135 t Q. Was John Henry drinking any?
A. He wasn’t dr1nk1ng right then

Q Did you see Walter Lee Braxton carry any hay around
Jim’s house?

A. No. ‘

Q. Did you see him put any hay under the house 7

A. No, I didn’t.

- Q. Did you see Walter Lee at all on Saturday, the day4
after he and John Henry got to argumg?

A. T seen him that morning.

Q. Where did you see him at? _

A. Him and his wife, Shirley, was in the car with some
man.

Q. That was on Saturday morning?

A. Yes.

Q. Did you see him around supper. time,. or after supper

~ on Saturdav night?

A. No, I didnt.
‘Mr. Kilgore: I have no fﬁrther’questiohs.
RE- CROSS EXAMINATION
Vol 1 of 2 Volumes.

JOSEPH P. KILGORE, p.d.
ROBERT C. GOAD, Com. Atty.

11/21/67 - S CGQ

page 136 } By Mr. Goad:
Q. You didn’t go over to Jlm Robertsons on
Saturday evening, did you?
A. No, I didn’t.
Q. Or anytime Saturday?
A. I'was over there that Saturday morning.

- Mr. Goad Alrlght that’s all.

The witness stands a=1de
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RUSSELL ALLEN havmg ﬁrqt been duly, sworn, testifies
as follows:

DIRECT EXAMINATION

By Mr. Goad
Q. What kin are you to Louis Allen"l
A. Brother.
Q. Did you go over to Jim Robertson S house the Saturday
night that the fire was? :
- A. Yes, sir.

page 137  night befoxe that?
A. No, sir. :

Q. Who did you go to Jim Robertson’s Wlth on Saturday
night?

A. John Henry Cabell and Charlie Fisher.

Q. Tell what you saw and ‘what you did, when you got to
the house? -

A. The only thing that I know was that we etarted across

the hedge and the house was on fire. Myself and Margaret_

Jett went toget the fire truck. That’s all I know.

Q. Did you see the fire, before you went for the fire truck.
Did you see the flames or smoke or what? -

A. T seen the ﬁre

Mr. Goad: Alrlght that’s all..
 CROSS EXAMINATION

By Mr. Kilgore:
. Q. How old are you, Russell ?
A. Twenty-one.
. Q. Where do you work at?
page 138 } A. In Waynesboro.
Q. Now, you wasn’t to Jim’s on Friday night?
A. No. ‘
Q. But you was over there on Saturday night?
- A. Yes, sir.

Q. Where did you get up. with Charlie Fisher and John
Henry Cabell, on Saturday night, when you all saw the fire?
A. Myself and Charlie were together with John Henry.
Q Where did you get together?

A. Up to Charlie’s house.

Q. Had you been over there on the Frlday‘
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Charlie Fisher's?

- Q.
A. Yes.
" Q. Was Charlie there When you got there?
-~ A. Yes.
Q. Did you and John Henry go up there together?
A. No.
Q. Who got there firt? - .
- A. John Henry and Charlie was up to Charhe g house.
-~ Qi They were there when you ‘got there?
A. Yes. . .
Q. VVhere was Jesse at?
R - A. At home. : )
page 139 } Q. Is Jesse any kin to Charhe'?
A. Yes, sir. :
- Q. What?"
A. Jesse is Charlie’s brother.
Q. Does Charlie live close to Doll“l
.- A, "Yeah.
Q. Did you see Walter Lee Braxton on Saturday?
~--A. T saw him that evening.
- Q. Where was that at?
. A. Down there next to the store, the O& H
“Q. T5 that close to the woods, is that where you are talkmfr
about now?
A. Yes, it’s close to the woods
Q. That’s near H & H?
- A. That’s right.
Q. About what time was that‘?
A. Around five o’clock.
Q. Did you see him anymiore after that?:
A. No, sir. .
- Q. Who was he with at that tlme do you know“’
A. No. e was there when Jim and I came down through

there. I don’t know who he came with.

Q. He was there by himself?
page. 140 } A. Yes, sir.

. Q. You didn’t see anybody else?

- A. No. :
Q. You didn’t see Walter Lee set fire to Jim Robertson’s
house did you? _ ‘ :

-A. No, sir.
Q Did you see him carry any hay"l
"A. No, 51r
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Q. When you went over there on Saturday night, did you
help put the fire out?
A. We started to put the fire out, but then it got so rough,
. I decided to call the fire truck.
Q. Then you call the fire truck? ,
A. Me and Margaret Jett.
Q. What time did you call the fire department?
A. Margaret called around about eight something.
Q. When you got over to the fire at Jim Robertson’s house,
was the fire going? :
A. Yes, sir.
Q. Did yotu see Walter Lee Braxton?
-A. No, sir. : .

Mr. Kigore: No further questions.

 page 141 } The witness stands aSJde

NANCY TURN ER havmg ﬁrst been duly sworn, teqtlﬁee
as follows: '

| DIRECT_ EXAMINATION

By Mr. Goad:
Q. You are Nancy Turner?
A. Yes, sir.
Q. How old are you?
- A. Thirteen.
Q. Have you ever seen a can with kerosene or fuel oil in
" it, that look like that before?

'A. T seen a can over there in my uncle’s driveway, it was
sitting there when me and Shirley came up the path. I didn’t
move it and she didn’t move it, we didn’t know if it was
kerosene or what. :

‘Q. What day was that?

A. Saturday morning.

Q. The morning of the fire that night?

A. Yeg, sir.
page 142 FooQ. Is that the first time you’d- seen it?
A. Yes, sir.
Q. Where was it, in reference to Jim Robertson’s dr1veway
~and house?
- A. It was right down there at the gate
Q. Was it closer to the house or to the state road?
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A. Closer to the state road.

Q. And you left it there?

. A. Yes, sir. _
Q. D]d you tell somebody about it? :
A. No. Me and Shirley’s little girl was playlng, we just

recognized it, but Shirley brought it up to the house.

Q. You saw Shirley.do that?
A. Yes.
Q. Were you there When Sheriff Whitehead or Deputy

‘Sheriff Quick got possession of the can?

A. I was there when Mr. Whitehead came.
Q. Did he get theé can? .
A. T don’t know. ,
Q. What time was that on Saturday that you saw the oil
* can, down beside the state.road?
A It was Saturday morning, before twelve o’clock.

page 143 }, Mr. Goad: That’s all.
"CROSS EXAMINATION

By Mr. Kilgore: ,

Q. You say they showed the can of oil to the sheriff, do-
you mean the middle of the day?

A. Yes, sir.

Q. Nancy, is Jim your uncle?

A. Yes, sir.

Q. \Vere you there on Friday night, when Walter Lee got
shot?

A. No, sir. :

Q. Were you over there.Saturday nlght when the house
was suppose to have caught on ﬁre?

“A. No, sir. ‘

Q. D1d you see Margaret J ett on the path between Uncle
Jim’s house and the culvert up there at Patterson’s?

. A. No, sir. '

Q. Did you see Walter Lee carry any hay from the Camp-.
bell barn over to Uncle Jim’s house?

~A. No, sir.
page 144 + Q. Did you see Walter Lee Braxton down near
Uncle Jim’s house?

. A. No, sir.

Q Did you see Walter Lee Braxton set fire to Jim Robert-
son’s house?
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A. No, sir.

Mr. Kilgore: No further questions.

The Witiless stands aside.

W. N. WHITEHEAD recalled as a Wltness, testified as
follows :

DIRECT EXAMINATION

By Mr. Goad:

Q. On Friday ‘night, the night of the shooting, did you
investigate that, and locate Walter Lee Braxton and talk to
him?

A. No, sir. The shooting that occured on Friday night was
not reported until about eleven o’clock, Saturday morning.
I was enroute to answer a call at Montebe]lo, and T received
a radio message from my office, advising me that this girl

had called, in regarding to. wanting me to come
page 145 } and see the defendant’s wife.
Q. Well, you investigated what happened on
Friday night, on Saturdav morning ?

A. Yes, that’s correct.

Q. D1d you go to Jim Robertson’s house? '

A. Yes. When I arrived at Piney River, just north of the
H & H, at the crest of the hill, where the road turns to g0
into the dump, I met the defendant’s wife, Shirley Braxton.
Since the information T received was to contact her, T stopped
and talked with her there, rather than proceedmg on to Jim
Robertson’s.

Q. After you talked with her, where did you go?

A. Based on the information she gave me, T went back to
Hattie Johnson’s home, where I found Walter Lee Braxton.
I received information that he had been shot, and T asked him
about it, and he denied having been shot. When T went into
the Johnson home, he was laying on the couch. While I was
talking to him, he got up and stood in the center of the room;
and there was a piece of furniture across the room from me -
with a mirror on it. I was able to look into the mirror on
the opposite wall and see Walter Lee’s back; and the back
of his trousers were bloody. At the time he was denying

having been shot, I told him that I can see blood
page 146 } on your trousers, I explained to him that I was
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looking in the mirror and could see the ‘blood
on the back of his trousers. So then he told me, “yes, T’ve
been shot.” His wife had accompanied me back there to the
Johnson home, and after he admltted that he had been shot,
she asked him—

By The Court: You can’t tell what she said.

A. Well, then he was urged to go to the hosp1tal and L
recommended to him that he go %o the hospital, and he
admitted to me that Jim Robertson had shot him at that
time. I .figured that there was véry little that I could do
there, he was drinking considerably. He wanted to know
if he was charged with anything at that time, and I told
him, “no”, he was not. I left him there with his Wife, thinking
that he was going to the hospital. There was several other
people present, all of them drinking and right much con-
fusion at the time. To my knowledge, he never went to the
hospital, but I left him there, thinking that he was and pro-
ceeded on to Jim Robertson’s home. ‘

When I arrived at Jim Robertson’s home, I questioned
him and questioned Cora Jett. I found out basically the samec.
information that they have testified here today, in regard as
to what occured that night before. While I was there, I was

shown a can, similar to that one, if it was not
page 147 } that one; approximately half full of what I as-

sumed to be kerosene and told that it had been
found out in the fron yard.

By The Court:

Q. This is on Saturday, before the fire?

A. Yes, sir. At that time there had been no fire. I ex-
plained to them at that time, that there had been no fire and
that I didn’t want the can, had no need for it. I-left the can
with them, what they did with it, I don’t know.

By Mr. Goad:

Q. Did you see the door through Whlch Jim shot?

A. Yes.

Q. Did it have a hole in it?

A. Yes, it had a hole in it, about this high from the floor.

Q. Did you see the pistol that was used?

A. No, sir. 1 didn’t. He told me that it was a .32 automatic. .
T had talked to Walter Lee and he had indicated that he
didn’t want to prefer charges against him; and at that
time I didn’t feel like I wanted to prefer charges against
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anybody and I had another call to go on, so I left the s1tuat10n
as it stood then.
page 148 + Q. You heard about the ﬁre“l
- A. Yes, sir.
Q Did you go to the house after the fire?
A. Yes, sir. I arrived on the scene sometime after mid-
night.
Q That night and smce then, haVe Vou ekammed the place
where the fire was?
A. Yes, sir. T have.
Q- Describe what part of the house burned?
- A. Well, the room that has been referred to today as
Uncle Jim’s room, in testimony today, is the main portion,
the older portion of the house, the log body part of the house.
This portion of the house is a step higher than the rest of
the house. The fire occurred on the side of the house opposfce_
the driveway and road, it would be to the back side of the
house. One of the Wings added on, extends directly back of
the house, and another wing runs north, parailel to the road,
-in front of the house; and it was in the corner where the
~wing joins the old part of the house. This room under the
house has a rock foundation.
Q. The house didn’t have any cellar, did it?
A. No, sir. The ground slopes from south to .
page 149 } north at that particular point, where the house
is built. And the house on the south side is just
one step up into the house, whereas on the north side, where -
this wing is, the house is about that high off the ground.
Q. Is that where the fire was?
A. Yes. And on this backside where the fire occurred,
adjacent to that, about six or eight feet from that, where the
- house joins together there is an opening in the rock under-
pinning, that’s about that wide and about two and a half
feet high. It gives kinda a square opening. When I arrived
at the scene, there was hay scattered outside this square
opening, going back under and inside, under this room is
where the fire had been, up against this wall. The fire went
up through the petition, between the old part of the house
and the new part. You can see the charred wood up in this
crack. And there was fragments of hay back off from this
wall where the main portion of the fire was; and back about
three feet or so, around the edge where the fire was, there
was oons1derable amount of hay scattered that had not
burned. Then there were ashes close to the wall, where the
fire had been.
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Q. Was some of the Weatherboardmg on the outside burnt
or taken off? .
page 150 +  A. Yes. Some of it was laying down on the
~ground, it was charred and had been pulled off,.
when T arrived.

Mr. Goad: Alright, that’s all.
CR_OSS EXAMINATION

‘By Mr. Kilgore: -

Q. Did Walter Lee Braxton, say why he didn’t want to
prefer any charges against Jim Robertson for shooting him?

A. No, he did not. The only thing he said to me in that
nature, was that he would like to go with me back over there.
I advised him that T wouldn’t take him back over there since
he’d been ordered to stay away from over there.

Q. Walter Lee did tell you that he didn’t want to prefer
charges against Jim Robertson for shooting him, is that

right?

A. That’s right.
Q. What time was it Saturday morning that they showed '
you that oil can? -
A I cant’ be sure, but I guess more than likely around
11:30 or somewhere in that neighborhood.

page 151'¢ Q. This Exhibit No. 2 had been introduced into

evidence, is that Jim Robertson’s house?

A. This looks like it’s Jim Robertson’s house taken from
the north near Feddie Campbell’s home. Lookmg in a south-
erly direction.

Q. Can you see a chimmey in that picture?

A. No, sir. I see a pole, buit I don’t see a flue.

Q. Is that a flue right there, or do you recognize it ?

A. Tt might be one there but I don’t know what it is.

Q. Show the Jury,.if you please Sheriff, where the fire
was, in relation to this wing of the house, rlght here?

A. The fire was under this portion of the house.  Under
this section is the erawlspace.

Q. In order to get around there where the fire was; you’d

‘have to walk around this way to walk around the house,

1s that right. :
A. Timagine you could get there from most anyplace

.. Mr. Kilgore: That’s all.
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. The witness stands aside.

: testlﬁes as follows:

page 152 ' MARGARET JETT, recalled as a witness,

DI ECT EXAMINATION

By Mr Goad

Q:

A
Q
A
Q.

A

Margaret, when you smelled smoke for the ﬁrst time

on that Saturday night, was it dark or daylight out51de ?

It was kinda dark.
‘Was it dark at the time of the fire?
Yes, it was dark at the time of the fire.

Was it dark when you smelled the smoke?
Yeah,

- Mr. Goad: That’s all.

' The witness stands aside.

ANNABELLE TURNER, having first been duly sworn,
testlﬁes as follows:

DIRECT EXAMINATION

By Mr. Goad :

Q. You are a sister to Bonnie Lou Turner, is

page 153 } that right?

A. Yes, that’s I'lQ,‘ht

Q. Do vou remember the night that they had the ﬁre at
Uncle Jim’s Robertson’s house, don’t you? -

>

FOPOPOPOFOFO

. Yes, you can.

. Yes, sir.

Do-you know Walter Lee Braxton the defendant"l

. Yes, sir.
" That night before the ﬁre, d]d you see h]m?

Yes, I met him on the road.
‘Where did you meet him?

. At the Patterson Bridge.

Is that near Patterson’s Store?
Yes.

‘Is that where the creek goes under the road”l

Yes.
Can you see. Mr. Campbell’s barn from there?
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Q. VVhen yvou first saw Walter Lee, was he walking and
which way was he going?

A. He was walking towards Patterson’s Store.

Q. He was coming from the direction of H & H Store?

A. Yes. -
page 154 + Q. Did you have some conversatlon with him?
' A. Yes. -

Q. What did you all talk about? : )

A. He said I guess you are angry with me, like the other"-
people; and I told him, “no”, cause he hadn’t done nothlng to
me.

Q. Did you leave with Bonnie Lou, or d1d she leave ahead
of you? :

A. She left a little ahead of me.

Q. Were you on the conerete bridge when you were talkmg
to him?

A. Yes, sir. He was s1tt1ng on the bridge there." -

Q: Did you ever see Walter Lee Braxton get up, from
sitting on that bridge?

. Yes, I did. '
. Which way did he go?
. Toward Patterson’s Store.
Was it daylight or dark?
. It was dark.
About what time was it?
It was something to eight then, cause it wds seven
thlrty when I left from my uncles.
Q. Had you watched any TV shows‘?
page 155 }  A. No.

BOPOPORD

Mr..Goad: Alright, that’s all.
QROSSfEXAMINAETON

By Mr. K11001 e:

Q. VVhen you were standing on the bridge, could you look
.over there and see Campbell’s barn, the nlght you were talk-
ing with Walter? :

A. Yes, you could see the barn.

Q. You could see the barn from where you were at“l

A. Yes.

Q. You say Walter sat on that br1dge for awhile and talked .
to you?
A. Yes.
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Then you all left going which Way ?
Towards H & H Store.
Did you walk or run?
. Walking real fast cause it was getting late.
Was you trying to get to the store ?
. Yes, sir.
D1d you think it was about clos1n0' time?
. No, it wasn’t closed.
. When you left where was Walter Lee Brax-
page 156 } ton, ‘when you left the bridge?
' A. He was walking on towards Patterson 8

 POPOPOPD

Store.
Q. Walking towards Pattersons Store, and that’s away .

© from Jim Robertson s house?

A. No, he was in the road
Q. On 1517 _
A. Yes, sir. _
Q. V\Talkln«r down 151 and you was gomg towards H&H?
A. Yes, sir.
" Q. When you went on up the road d1d Vou pass by where
Booker Iissex hved’l '
Yes.
Does the 1ane go on by Booker’s house on into the barn“l
Yes.:
Did you see Walter Lee Braxton around there?
. No, I didn’t.
Did you see Walter Lee over to the Campbell’s barn?
No.
Did you go back down to Uncle Jim’s?
No, I didn’t.

?>

POPOPFOFO

Mr. Kilgore: N o further questions.
page 157 | RE-DIRECT EXAMINATION

By Mr. Goad:

Q Did Walter Lee Braxton say anyth1ng to you, as you
all were leaving each other?

A. He asked me if T had seen his wife, Shlrley I told
him Shirley was over to my uncle’s.

Q. What did he say then?

A. He said, “I’'m going on in.’

Q. What? :
A. “Going on in.” I don’t know. What he meant
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'Q. Do you know where he was hvmg at that time?
A. T don’t exactly know.

. Mr. Goad: Alright, that’s all..

RE-CROSS EXAMINATION

By Mr. Kilgore:

Q Did you see Walter Lee Braxton, set fire to Jim Robert-
son’s house? . ‘
“A. No, I didn’t.

Mr. Kilgore:. Alright, no further questlons

The witness stands aside.

page 158 ¢ SALLY MAE FISHER, having ﬁrst been duly -
' sworn, test1ﬁes as follows:

DIREC.T EXAMINATION

: By Mr Goad
‘ - Is your name Sallv Mae Fisher?
. Yes, sir.
How old are you § Qally Mae?
_Twenty-two.
Do they call you Doll?
. Sometimes.
Are you married?
.-No, sir. '
You heard about the night- that J]m Robertson s house
' caught on fire? :
A. Theard about it the next morning.
Q. Well, that Saturday night, did you see Walter Lee
- Braxton?
“A. Yes, sir. I saw him. I don’t know what time it was, but:
I saw him about eight or nme
Q. Where was it?
A. He was at my house, then
. : Q. Had you been somewhere?
page 159 } A. Yes, sir. And somebody knocked on the
door right after I got in the house. I said, “who
was there”; and he said “Walter Liee.” So I opened the door
and he came on in and he sat over there beside the heater
in a big chair. I don’t know whether he was high or not.

OB FOPOPO
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Q. You thought he was?

A. T took that he was. He asked me’ ]f it would be alrlght

if he stretch out across the bed. I said, yeah.
Q. Did he undress and go to bed?
A. He took his shoes off. He pulled his jacket off.
Q. Then how long was it, before somebody else came to
your house?

A. About ten or fifteen mmutes, that’s what I ofuessed at :
Then the State Trooper came and he got.off the bed and put -
his shoes on. The State. Trooper took h1m outdoors and T

didn’t hear no more.
Q. Is that when they arrested h1m and took him away"l
A. Yes, sir.
- Q. Ten or fifteen mmutes after he got there?
A. That’s right. That’s the way I guess at it.
Q. Do you know whether it was a State Trooper or a
Deputy Sheriff?
‘page 160 } A. I don’t know who it was, they had the same
.. clothes on. ,
Q. Uniform.
A. Yeah.
Q. Now, your house is down in what they call F]Sherstown
isn’t it?
A. That’s rlrrht

Mr. Goad: Alright, that’s all. v
‘CROSS EXAMINATION :
By Mr. Kilgore:

Q. Doll, do you know what time the Deputy Sheriff came

* around and arrested Walter Lee?
A. No, sir. T am just guessing it was around about ten.
Q. Was it cold that night? ,
. A: It was kinda cool, but not ¢o cold. I was th]nkmg about
makmg us a fire.
'Q. Tt was cold enough tomake a fire?
A. To me, it was. -
Q. Well, did you need a fire?
A. I was going to make a fire, but I don’t know
page 161 v why I didn’t.
Q. Oh, you didn’t have no fire?
A. No, sir.
Q. \Vhat time did you qav Walter Lee came by your house,
on Saturday mght"/? .
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A. I guess it was around about eight or nine. -
- Q. When Walter got there did he stay there at the house,
unt11 the sheriff came? .

A. That’s right. He didn’t go nowhere, When he got there,
he stayed there
Q. Doll, how long would it take you to walk from your
house by the county dump, over to H & H Store?

-~ A. I don’t know exactly, it may take me forty-five mmutes,
I guess.:

A By The Court:"
Q. Did you say four or five minutes; or forty-five.
- Al I‘ortv-ﬁve mmutes I sald

By Mr. Kllgore
Q. How long would it take you to walk from H & H Store,
down to Patterson’s Store?
A. I don’t know. o
Q. Have you ever walked 1t‘l
A. Sure. I take my time. Somet1me I go fast
: page 162 | and I just don’t know.
Q. How long would it take you to go from the
culvert bridge there at Patterson’s, and go through that field.
. How long would it take yon to walk over to Jnn s house?
A. T still don’t know about that. -
Q. Doll, did you see Walter Lee over to J1m Robertson’s
_the night of this fire?
A. No, sir. If he was, I didn’t see him.
Q. Did you ever see Walter Lee carrymg any hay?
A. No, sir.
Q. Is there a creek going by your house‘l
A. Yes, sir.
Q. Coming from the store.over to your house, do you have
to cross that creek to get to your house?
+ A. Yes, sir. There used to be a bridge, but the Wate1 got.
up and washed it away.
. Q. Is that creek right deep now? -
. A. Right deep. You have to step on rocks to get across.
Q. Have you got any street lights out at your house?
- A. No, sir. .

Mr. Kilgore: I have no further questions.
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page 163 ++ RE-DIRECT EXAMINATION

By Mr. Goad: ,

Q. Did you have a watch or clock at-your house, that
night?

A. No, sir. ‘ :

Q. You came in with your baby, then how long was 1t before
Walter Lee Braxton came in?
* A. Around about five minutes.

Q. Then .you say it was ten or. fifteen mlnutes after that,
that the officers got there? '

A Yes, sir.

Mr Goad "That’s all.
RE-CROSS, DXAMINATION ‘

By Mr. Kllgore
Q. How long had Walter Lee been to your house, when the
Deputy Sheriff got there?

A. 1 don’t exactly know.

Q. About how long? ' '

A. 1 guess about ten mmutes, maybe fifteen, I'm just-

. guessmg

Mr. Kilgore: That’s all.
The witness standsiaside ' .

page 164 By The Court: It’s past adjourning time, so
c We’ll adjourn untll tomorrow mornmg at 9:30
o’clock.

(RECESS) ,

TJuly 25th, 1967
9:30 AM.

By The Court Mr: Goad do you have any further evi-
dence? : _ _

Mr. Goad:. No, sir.

By The Court: Was she sworn yesterday“l

Mr. Kilgore: Yes, sir.. She testlﬁed
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EVIDENCE FOR THE DEFENDANT

SALLY MAE FISHER, recalled as a Wltnees on behalf of
the defendant, testifies as follows

page 165 + DIRECT«EXAMINATION

By Mr. Kllgore
Q. Doll, what time was"it, that you say Walter Lee got .
~ over to your house, on Saturday night?

By Mr. Goad: We went over this yesterday
By The Court: That was on cross exammatlon I’ll let him
go into it again. »

A. I guess around about eight or nine.

Q. Did you hear a ﬁre siren ? _

A. Yes, sir. -

Q. At the time you heard this ﬁre s1ren was Walter Lee
Braxton at your house or not?

"A. He was there.

Q. At your house?’

A. Yes, sir.

Mr. Kilgore: No further questlons
CROSS EXAMINATION

Q They call you Doll, is that rlght"l
< A. That’s my nlckname, sir. :
Q. Two or three weeks before the ﬁre, Walter had left h]S
- wife, Shirley, and he had moved in with you,
page 166 } hadn’t he?
A. No, sir. He came up there two or three
times, but he was not staying there.
Q. Well, he came there this night and took off his clothes
and went to bed, didn’t he?
A. He layed down, I think he was ‘kinda high and he
layed down. That ain’t no sign he was staying there.
Q. There ain’t but one bed in your house, is there?
A. That’s right. -

Mr. Goad: That’s all




Walter -_Lee Braxton v. Commonwealth of Va.
W.N. Whitehead
- RE-DIRECT EXAMINATION

By Mr. Kilgore: o

Q. Have you gota big sofa in your front room?

A. Yes, sir.

Q. Who was on the sofa and who was on the bed"l

A. Nobody. Me and the baby sleep in the bed. : 7

Q. I méan the night that Walter Lee came up there, on
Saturday night. Where was he at?

A. On the bed.

Q. Well, where was you at?

A. Standing up beside the heater;, had on a]l

page 167 + my clothes. T had on shorts and a blouse

~ Mr. Kilgore: ‘That’s all. _
RE-CROSS EXAMINATION

~ . By Mr. Goad:

Q. Well, he was planning to spend the n1ght wasn’t he?

A. No. Ifhe did, he didn’t say nothing to me about it.

Q. This siren you heard, you don’t know if that was a
police siren or a fire siren, do you?

A. T heard the fire Whlstle go off, but he was there when
that fire whistle went off. .

Q. You didn’t have a clock‘l

A. No, sir.

Mr. Goad: That’s all.

The witness stands aside.

- W. N. WHITEHEAD, recalled as. a witness on behalf Of :

the defendant, testifies as follows:
page 168 t DIRECT EXAMINATION :

By Mr. K11g01e

Q. Mr. Whitehead, 1 show you this picture, wh1ch is the
Defendant’s Exhibit No. 4. Is this the area down there where
they cross over the creek, next to Jim’s house ?

A. Tt looks like it is.

Q. I show here picture No. 7, would you describe to the
J ury, what that shows?
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A. Tt appears to be Route 151 in"the foreground, looking
in a northeasternly direction across the pasture field be-
tween Patterson’s Store and the Campbell barn.

Q. Is that the barn located on the right hand side of the
picture?

A. Yes. ‘

Q And Patterson’s Store is on the left?

" A. ‘On-the opposite side just out of the picture.

Q Then H & H Store will be up to the right on the side
of the barn?

~A. Yes.

Q. In other words if you are at the bridge culvert and
have to walk through this field here, there’s a path there?

A. Yes there’s a path, but you don’t have to go that
way. _

- page 169 } By The Court: :
Q. But you could go that way?
A. You could, but you don’t have to.
By Mr. Kﬂgore
Q. Do vou recognize that as being a part of the woods
up near H & H Store? .
A. I don’t think I can say that

Mr. Kilgore: If Your Honor, Please, I would like to show
this to the Jury. ‘ :

Q. I show you picture No. 8, does that show the barn or
the Campbell house or a trailer or anything close to Jim
Robertson’s house?

A. I recognize the home of Mr. Donnie Campbell, the home
of Mrs..Vincent Campbell and the trailer homme of Mr. Ted
Campbell.

- Q. Where is. Mr. Jim Robertson’s house in relation to that
trailer?

A. The trailer in that p1cture is to the left and it Wou]d
be slightly to the left of that.

Q. After you arrived at the scene of this alleged crime, did
you follow these hay tracks?

A. Yes, sir. I followed them from the fire scene back over
. to the cattle guard just below this house.
page 170 } Q. In other words, is this cattle guard close to

Jim Robertson’s house?
. A. Yes, sir, It’s directly across the state road from the
Robertson driveway. The Campbell driveway and the Robert-
son driveway are opposite each other.
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Q. How much hay did you find at that cattle guard?

A. T don’t know how to tell you how much hay, I just saw
bits of hay as I was walking along in the night time with a
' ﬂashhght

Q. Is that part of the hay that is in that sack?

A. No, sir. Not that I know of.

Q. Look at- that plcture No. 2, is that road there Route
674 leading into Jim’s house?

'A. This is the road that goes by Jim Robertson’s home
and I think the number is 674.
~ Q. Where is- the cattle. guard in relation to the home"l '
Which side of that picture?

A. On the 11ght hand side of that road.

Q. Where is the creek in relation to the cattle guard and
in relation to Route 1517

A. The creek passes about fifty feet north of the ecattle
guard and crosses under Route 674 there a bridge there, just

about fifty or seventy-ﬁve feet north of the cattle
page 171 } guard.

Q. This is Commonwealth’s Exhibit No. 1. If
you will please show the Jury apprommately Where this
cattle guard is? ,

‘A. This is the creek. This shows the driveway around the
barn and around by Vincent Campbell’s house and Ted Camp-
bell’s and down to a point here across from.this driveway; -
and the cattle guard is e this point and the path in here
and crosses the creek Here; and up through the field.

Q. Would you locate on this where Booker Essex lives?

A. This driveway that you see here, comes on by the barn
and out through this area into 151 at 'this point, and Booker
IEssex lives rlght beside 151, right beside that driveway.

Q. Now, I show you plcture No. 5, do you recognize that
area?

A. Yes, sir. This picture was taken on the driveway of'
H & H Service Station and was focused in a northwesternly
direction, towards the woods, which there is a path leading
over toward the Fishertown area.

Q. From this point right here, how far is it
page 172 } over to the County Dump, going on that path

that you just described?

A. About a quarter of a mile.

Q. And following that same path by the County Dump on
around the woods, how far is it over to Fishertown?

‘A. About a third of a mlle
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Q. On that same path, going from the dump through the

~woods, would you ordinarily walk by Doll’s house in-order
to get over to Charhe and Jesse Fisher’ s house‘l

A. You could, yes sir.

Q. I show you picture No. 3. Would vou describe to the
Jury, what that shows, please?

A. Thisis a plcture of H & H Store, taken from a position
just south of the store near H1ghwav 151, looking 'in a
northernly direction towards the store and ‘into the same
woods, T just deseribed.

"~ Q. Sheriff, do you remember me having d]fﬁculty in gettmg
onto the premises there, where this house burned; and you
meeting me and a photographe'r on the premises on J tly 10th,
when some pictues were taken?

A. T don’t remember you having any d]fﬁcultv Mr. Kilgore.
‘When I went there you didn’t have any difficulty gettmg there,

when I was with you. But I remember your
page 173 '} being there and remember meeting you; and re- .
_ member your telling me that you had difficulty in
getting onto the property. But when I was with you you
didn’t have any difficulty in getting onto the property.

Q. The Court saw that.I got there, didn’t they?

A. T received a message asking me to accompany you there?
Which I did do.

© Q. Ishow you picture No. 10, and what does that show?

A. This shows the road leading by Jim Robertson’s home,
which I think is 674, taken from a point north of Jim Robert-
son’s home- at about the intersection of the Campbell drive-
way, looking in a southerly direction.

Q. Can you see-a chimmey in that picture?

A. No, sir. I can’t see a chimmey or smoke or anything.
I see here a power pole and I see the north side of Jim
Robertson’s house and there’s no chemmey on that side of the
house.

Q. How about the back side? Of your own know]edge is
there any chimmeys in that house?

A. Yes, sir. There’s one on the east end of the house where
the kitchen is, and there’s one on the south side of the house

in the room that has been referred to as Jim’s
page 174 } room.
Q. I show you another picture, would you de-
scribe to the Jury what that is?
A. This picture looks like it’s the doorway going into
Jim’s dinning room on the south side of his house, which
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I found the bullet hole, but I can’t positively say that that
is it, because I don’t have any way of identifying it. :
Q Did we put a little something white in that door?
A. Yes, sir. 1T put something whlte in the bullet hole in
- the door.
Q. Isthat it? Look at it real close and see?
A. 1 see something that looks like it to me, but I can’t be’
posmve
Q. Was it close to the doorknob that the shot went through?
A. Yes.
Q. Here is' Defendant’s Fixhibit No. 11, now what does that
picture show?
A. This is a front view of the Jim Robertson home The
right hand side of the picture would be the south side of the
- house. And the left hand side of the picture would be the
- north side of the house.
page 175 + Q. Now in relation to this picture No. 11, Woula
you show to the J ury where the burnt port10n of
that house was?
A. This doorway leads into a hallway and stralght back
in this hall from thls door is where the fire was.

By The Court: _
Q. Well, that’s the front of the house and the fire was -

in the back of the house? '
A. Yes, sir.

By Mr. Kilgore: : ' '

Q. Which side of thls plcture was the fire, on the left or
right?

A. Coming around this end of the- house here, to the back
side of this room, this wing that comes out on this side and
the fire was on the back side of that, and it would be straight
back from this doorway at the end of the hall. _

Q. Underneath this one room, is that ri ight?

A. Yes. :

Q. Now, I show you the Defense Exhibit No. 12, can you.
tell me what that is?

A. This is a picture 1ook1ng into the corner of the-
‘house, directly at the portlon of the house that was

burned.
page 176 } Q. Would you pomt out to the J ury here please,
the location of the fire?

A. This dark area that you see right here, is the charred
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area and at the time this picture was taken these boards have
been replaced. They had been put back up here after the
fire. The fire was under this general area back under here.

Q. Now I show you Exhibit No. 13. Do you see any hay
on that ground there that was not burnt?

By The Court: Is this picture taken in just the last few

weeks ? ‘
By Mr. Kilgore: It was taken on July 10th.

Q. Would you tell the Jury what that picture shows?

"A. This picture is looking under the house and this shows
the floor joists, immediately above the fire area. The fire
area was along in this general area in here. It also shows
some hay left here on the ground that day that Mr. Kilgore
was there taking these pictures.

Q. How much hay, would you say, was under there?

A. Maybe if you scraped it all up, you’d have as much as
is in this box, it’s hard to say. -

Q. From your investigation, how big is that big sill, run-

ning under there, do you know?
page 177 +  A. No,sir. I didn’t measure it. o
‘ - Q. Now, I show you picture No. 14, is that still
the area underneath Jim Robertson’s house? '

A. Ttlooks like it, but I have no way of knowing.

Q. These rocks here in front, are these the rocks that
have been referred to as right underneath the house?

A. Yes, sir. These rocks apparently were at one time, were
part of the foundation. They are not touching up under the
sill, but they have been pulled down or fallen down. There
is an area betweeén the floor joist and these rocks where you
can see back under the house.

Q. In relation to this picture here, was the fire up close to
this rock wall here? '

A. Yes, sir. . :

Q. How high did you say that the back end of that house
was off the ground? :

A. Approximately two and a half feet or something like
that.

Q. Then how high is this main floor joist, going through-

there, can you tell that? o

A. T don’t believe I quite understand.

Q. WEIL, how thick 1s that floor joist?

A. I don’t know, sir.
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page 178 + Q. Do you know how far the floor itself is from
the ground?

A. Somewhere in the neighborhood of three feet would be
my guess, but I really don’t know.

Q. Sheriff, I show you a yardstick, is that three feet"l

A. Yes, sir. I reckon it is.

Q. D1d you see any hay going up Route 674, leading to-
wards the Rhoads Union Church? |

A. No, sir. I didn’t go any further than the cattle guard.

Q. Did you follow any hay trails from the cattle guard
-through that field over to the Campbell barn?

A. No, sir. I did not.

Q. In other words, you stopped at the cattle guard?

A. WEI], I didn’t stop right at the cattle guard, I stepped. |

over the cattle guard, but I didn’t follow any hay trails to
the barn. When I stepped over the guard, there was a man
there with a thirty-thirty rifle, wanting to know What I was
doing over there af that time of mght

Q. At that time how far were you away from the guald
towards Route 151?

A. Maybe fifty feet, at the most.

page 179 + Mr. Kilgore: I don’t have any further ques-
tions. o

CROSS EXAMINATION
By Mr. Goad

'Q. Sheriff, when you testified yesterday and then again .

today about this fire being where these two wings together
on the backside. What part of the house is Jlower than the
other?
. A. This part of the house over here is lower than the room
here This is the old part of the house, right between these
two parts here.
Q. Did you say yesterday, that fire had gotten up into the
wall?
- A. Yes, sir.
Q. When you got there, that night, was there any weather-
boards on that area?
A. No, sir. They had been pulled off.
Q. And they were burnt?
A. Yes.
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Q. Now, this p1cture No. 13, do you know exactly where that
Lt?

A. As 1 said previously, I am not positive about

page 180 | this picture, but this looks like the mint growing

: in the mint bed down near these rocks and there

is hay similar to this under the Jim Robertson home. I

assume this to be that, but I have no way of positively identi-

fying it as such. But this is the wall of the old part of the

house and the picture is taken at an angle to the wall and .
the fire would be along the edge of the wall, like this.

Q. But you don’t get a picture inside of this corner, where
most of the fire was, between the two wings?

A. This is back under the house. The picture was taken
-about here, looking back under the house. You see a little
opening to the right of this mint bed, well the picture had to
be taken through this opening here.

Q. Is this picture No. 12, there was some talk yesterday
about a trap door or an opening up under the house. Where
is that?

A. There is room for a door there, but there is no door
there at this time. And there is no evidence of any rock
having been in this immediate area. This is what normally
would be the access area to get back under this room, but
there is a framed up area like there might have once been a
door there. '

: Q. And these picture were all taken on July 10th?
page 181 . A. Asfar asknow. ‘

Mr. Goad: That’s all T have.
The witness stands aside '

_ 'G. H. SAUNDERS, recalled as a- Wltness on behalf of the
_ defendant, testifies as follows

DIRECT EXAMINATION -

By Mr, Kﬂgore '

Q. Do you know when VValter Lee was arlested for this
arson charge?

A. Not without my 1ecords I don

Q. Do you know the date he eseaped from jail? -

A. T think it was April 7th, and apprehended on April 8th.

Q. At the time you rearrested him, did you have any
trouble with him?"
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James Cabell
A. No.
Q. Have you have any drfﬁculty with him since?
A. No.- -
Mr. Kilgore: That’s all.

page 182 ¢ The witness stands aside

JAMES CABELL, havmg first been duly sworn, testifies - 4
as follows:

: DIRECT EXAMINATION

By M. Kilgore:
. What is your name?
. James-Cabell...
‘What is your age? :
. Thirty seven.
Where do you live?
. Piney River.
Do you know Walter Lee Braxton?
. Sure. :
Do you remember the mght that Jim Robertson’s house
is suppose to have caught on fire?
A. Yes, I remember that.
Q. Were you over there that mght‘l
~A. Over in jail.
Q You were in jail?
A. That’s right.

@ b O PO PO PO

page 183 } Q. Were you looking for Walter Lee Braxton '

" in the neighborhood of H & H Store that evening?
. That’s right. 4

Did you see Walter Lee that mght”l

. I saw him that evening.

Did you see Deputy Sheriff Wood, that evemng‘l

. Yeah. .

Was you looking for Walter Lee?

. Yes, sir.

Why were you looking for him?

. T saw his wife and she said she was looking for h1m

. Whereabouts were you?

I was going straight out the road. You know Where
Mr. G. T. Campbell lives.

Q. Is that near H & H Store?

>@>@>@>@>@>
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A. That’s on the other side of H & H.
Q. Who arrested you? '
A. Mr. Wood.
Q. Deputy Sheriff Wood?
A. That’s right. -
Q. What time was that, do you remember ?
“A. 1 couldn’t tell you.
page 184 Q. Was it after dark?
‘ . A. It was just about dark.
Q. Do you know where the big oak tree is?
- A. Yes, sir. '
Q. Whereabouts is it?
A. Rightabove H & H Serv1ce Station.
Q. Is that on the path leading 1nto the County Dump?
A. That’s right.
Q. And you don’t remember what time it Was that the
deputy sheriff arrested you? :
- A. No, sir.

Mr. Kilgore: That’s all. o
CROSS EXAM_INATION

By Mr. Goad:
Q. You say you were down near George Campbell’s ?
A. That’s right. :
. Q. Well, that’s a mile or so near Piney Rlver side from
H & H isn’t it?
A. That’s right..
Q. In fact George Campbell is almost down to Shady Lane,
right there at that intersection?
page 185 +  A. Just before you get to the intersection.

Mr. Goad: That’s all.
The witness stands a51de

MARGARET JETT, 1eca11ed as a w1tness for the defense
testifies as follows

v DIRECT EXAMINATION
By Mr. Kllgore

Q. Would you state your name, please?
~A. Margaret Jett. :
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Q. How old are you?

A. Seventeen. : ‘ ' '-

Q. Would you please tell the Jury who was at'Jim Robert-
son’s house the night of the fire? '

A. Me, Jim Robertson, Shirley and Raymond Sandy. -

Q. Who else? : X '

A. That’s all. .

Q. Had the Turner girls been there?

A. Yes. .

Q. Had Cosby been there that evening?
page 186 + A. Cosby hiad been there that day; in the morn--
ing, but he wasn’t there that night. :

Q. Well, who was there that afternoom, around about four
or five o’clock, do you know ¥

A. T don’t know exactly who all was there that evening.
- Q. Had Charlie Fisher been there?

A. T don’t exactly know if he was there..

Q. Was Charlie there right around the time of the fire?
- A. Charlie and John Henry and Russell, they came over
when the fire was burning. . When I got to the door, they was
at the door. '
" Q. In other words they was there and helped put the fire
out? - ' ' . : : :

A. Yes.

Q. Do you smoke?

A. Yes, sir.

Q. Do Jim smoke?

A. No.
Q. Does Shirley smoke?
. Yes,

b

. Q. Does Charlie Fisher smoke?
page 187 + = A. I think he smokes. :
_ Q. How about John Henry Cabell?
A. Yeah. - o
Q. Raymond, who is Raymond Sandy, anyway?
A. He lives up in Amherst. _
Q. A friend of yours?
A. Yes, sir.
. Q. Does he smoke?
A. Yes, sir. . ' ;
'Q. Do you remember seeing my last Friday, on July 21st,
on the road next to Campbell’s barn? ' ' _
A. Yes, sir. ’ :
Q. At that time was I carrying this bale of hay, right here?
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A. I don’t know what kind of hay you was carrying, but yon
had some. _ ' '

Q. Does this look like it? »

A. Like I say, I don’t know one kind from the other.

Mr. Kilgore: That's all.
The witness stands éside..

page 188 + - HATTIE JOH.NSON, having first been duly
' sworn, testifies as follows: ‘ o

DIRECT EXAMINATION -

By Mr. Kilgore: ‘
. Please state your name?
. My name is Hattie Johnson.
‘Where do you live?
-Roseland, Virginia.
Is that close to the H & H Store?
‘That’s right. Next door to it. ,
Across the road or next door to it?
. Across the road. '
‘What is your age, Hattie?
. Sixty four. : o
Do you know this boy here, Walter Lee Braxton?
I have been knowing him every since he was a baby.
Are you any kin to him?
. Not a bit, just friends. v
Now if you will please, will you tell. the Jury, if you
Walter Lee Braxton, on Saturday, the day that Jim
; Robertson house is suppose to have caught fire?
page 189 ¢ A. T certainly saw him. He came to my house
- at 6:30 that morning, and he stayed there until
6:00 P.M. that night. R
Q. You mean he came to your house early Saturday morn-
ing? ' ' co
. A. That’s right.
Q. And he stayed there all day? : .
-A. That right. The only timeé he left, he left with his wife
and come back.: ' o ‘
Q. What time did he leave your house? =
A. 6:00 PM. - ’
Q. That night? -

Q
A
Q.
A,
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A. That’s right.

Q. That was the same day?

A. Yes. .

Q. Did you find out anything about him being shot.

A. I heard it; then later on Mr. Whitehead came and saw
the place on his pants

Q. You saw the blood?

A. Yes. '

Q. Did Walter Lee make any statements to you, about why
he didn’t say anything to you? '

A. No, he didn’t.

‘page 190 + Q. Did he say anything about J 1m°l
A.

No.
Q. Do you know Cosby Johnson ?
A. That’s my son.

Mr. Kilgore: That’s all.
Mr. Goad: No questions. -

. The witness stands aside.

COSBY JOHNSON, having first been duly sworn, testifies
as follows:

DIRECT EXAMINATION

By Mr. Kﬂgore
. Is your name Cosby Johnson ?
. That’s right.
How old are you?
. Thirty.
‘Where do you live?
. Piney River.
Is that on Route 15117
A. That’s right.
page 191.+ Q. Do youlive right next to the road?
A, That’s right. _

- Q. How far do you live from H & H? -

A. Not quite a half mile.

Q. How long would it take you to walk from H & H down
to your house? .

A. About fifteen minutes.

Q. If you were walking on Route 151 from H & H down
to Patterson s Store, would you pass by your house?

OPOFOFO
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A That’s right.

. Q. Is your house in between Patterson’s and H & H?

A. That’s right.

Q. Which side of the road are you on, in relatlon to the
H & H Store?

A. The opposite side. ' :

How long would it take you to walk from your house
“down to the culvert?

A. Abeiit fifteen or twenty minutes.

Q. Then how long would it take you to walk from the
culvert on that path through that field on over to Jim Robert-
‘son’s house?

A. It would take about thirty-five or forty minutes.

Q. How long would it take you to walk through
page 192 } that field there and cross over Route 151, to get .
over to Doll I‘lsher s house? Do you know Doll

~Fisher? .
A. Yes, sir. :
Q. Do you know where she lives?
A. Yes, sir.
Q. VVel] how long would it take vou”l

The Court: From where?
Mr. Kilgore: From Jim Robertson’s over to Doll’s.

A. I don’t know for sure, but I would say around forty
five or fifty minutes.

Q. Do you know where Patterson’s Store 1s?

A. Yes, sir. : : ‘

Q. And vou know where Doll lives? |

A. That’s right.

Q. Can you “walk a Stlalo‘ht line from Patterson’s Store - |
over to Doll’s house? |

A. No, sir. o

Q. Whv can’t you? :

A. You see, you got to turn dnd go by the dump. You
could cut across the field there at the brldoe, but that’s
posted

' Q. You can’t go through there?
page 193 + A. No, sir.
Q. Is there a creek up near Doll’s house”l
A. Yes, sir.
Q. Does that creek run through the path running’ from
Doll’s house over to the dump?
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A. That’s right. '

Q. Lift that bale of hay there and tell me how much it
welghs? S A

"A..T’d say around fifty or sixty pounds.

Q Do you know Walter Lee?.

-:A. That’s right.

Q ‘Did you see him.on Saturday mornmg?

~A. Yeah. : .

Q About what time was the first time you saw him? And
where did you see him at? -

A. He was standing in front of the house.

Q. Who’s house?

- A.; Standing in‘front of where I live at,

Q. In front of your house? : '

A. That’s right. He hollered at me; and 1 was standmg
- out there talking to my hrother-in-law.

Q. What time was that? . .
A I’'d say -around six or six ' thirty or maybe
' seven. . : A
page 194 + Q. Did you talk with h1m there at your house?

~A. Yeah, we stood there and talked.

. Q. Then wheré did you go?

A. On down towards H & H. »

Q ‘Where did you go then? '

7 A. We went into the woods and stood there and talked and
we drank some beer.

Q. Then did you go to your Mama’s house?

A. Yes.

By The Court: That’s leading, Mr. Kilgore.

Q. Do you know where Walter Lee stayed that day?
A. I1eft him down at Mama’s. .
Q. When was the next time you saw Walter Lee?
. A. I came back that evening and him and I got together.
~."'Q.. Do you remember what time it was?
A. T say around about 6:30 or 7:30, somewhere along in
there.
Q. Now, that was what mght“!
A. Saturdav night.
Q. Did you buy any wine or anything like that?
A Ibought a half gallon of wine for me and h]m
: Q. Who bhought the wine?
page 195 } A. T bought it.
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_ Q. Where did you buy the wine at?

A.H&H.
Q. Who helped you drink it and where did you drink it at?
A. Him and I. T told him to go on up in the woods, cause
he was walking so bad. And then T went to the store and
got the wine. Me and him and his wife were sitting up there
in the woods drinking and my brother-in-law came along with

a jug to get some water in. We drank the wine and then I went

on home. I left him in the woods.

‘Who is your brother-in- law?

. Russell Allen.

Now who helped drink that wine?

. Walter and his wife and myself and my brother-in-law.

The four of you?

Yes.

Where did you drink that wine at?

. The big oak tree in the woods.

Is that on the path leading from the H & H Store,

, through the woods over to the county dump and then over

to Doll’s?

page 196 } A. That’s right.

Q. When you get over there to the big oak is
it an open field or is it just woods or what?
A. Well, part of it is open.

Q. Does any hay or any oats or anything like that grow

in that field ?

. There’s some grass or somethmg

Now, how much wine did you all have?

. A half a gallon.

. ‘What kind was it?

. Apple wine.

. Do you know the brand?

. I guess it was Shady Lane.

. What time was it that you finished that bottle of wine
and left the woods? .
A. T’d say it was around 7:30 or 8:00 or something hke

that.

Q. When you left where was Walter Lee?
. A. Tleft him and his wife in the woods. '
Q. Where was Walter in relation to that big oak tree?
A. That’s where we was drinking.
Q. Well, where was he when you left?
- A. T left him right there, 51tt1ng down beside
page 197 } the tree.

@>@>@>@>@
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Q. Which tree?

A. The big oak tree.

Q. Now, who was sitting under the b1g oak?

A. Him and his wife.

Q. How did you know it was about 7:30%

i Ak I just ﬁgured it was about that time, cause it was getting
ar

Q. Did you notice how Walter Lee was walking?

A. He was limping kinda bad, that’s what made me tell
him to go on up there and sit down that 1'd go and get the
wine and come on up there. _ .

Q. Did you all drink any wine?

A, Yes, sir. _

By The Court: He’s already said they drank a half gallon

Q. Did you see Walter Lee anymore that night?
A. N 0, Sir. _

Mr. K]lgore: That’s all.
CROSS EXAMINATION

By Mr. Goad:
page 198 }° Q. When you left Walter Lee and his wife
that night, it wasn’t quite dark? _

A. No.

Q. Was it about dusky dark?

A. About that.

Q. You could stlll see?

A. Yeah.

Q. Where you left him there in the woods, was that close
to the main highway and close to H & H? :

A. That’s right.

Q. And not far from the main hlghway"l

A. Not to far.

Q. What you told us about meetmg him in front of your
house, that was Saturday mormng"l

A. That’s right.-

Q .Six o’clock in the mornmg“?

. Six or six thirty, somewhere along in there

Q And then early that Saturday morning, you and Walter

Lee walked on down from your house tothe H & H?

A. That’s right.
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Q. Did Walter Lee buy a new pair of pants i m there?

A. I don’t know.

_ Q. Well, you -saw his pants all bloody in the
page 199 | back Whe1e he had been shot, didn’t you?
A. Yes, sir.

"* Q. When the sheriff came by your mother’s house, were you
there then? v

A, Yes. ”

Q “Wasa lot of people there drunk or drinking?

- A. Not to many.

Q. And did you see the clean pants that he had on? They
‘weren’t the same pants that he had on when you met him
at six that morning, were they?

A. 1 can’t say for sure, cause I didn’t pay that much at-
tention to them.

Q. How much had you had to drink that day?

A. Twas feeling pretty good, to tell you the truth.

Q. You had been drinking all day, hadn’t you?
A. That’s right.

© Mr. Goad: That’s all.
RE-DIRECT EXAMINATION

By Mr. Kilgore:
Q. When you saw Walter Lee, did he havc on a pair of
slick britches, was they creased or what?
A. T tell you the truth, I didn’t pay to much
page 200 | attention to them.
Q. Well, was they like the kmd ‘you have on,
or what kind were they ?
~A. T don’t know.
Q. He didn’t say anything about havmg bought any
britches, did he?
A. No.

RE-CROSS EXAMINATION

By Mr. Goad:
Q. How long were you with Walter Lee and his wife, there
at the H & H, on the edge of the woods?
A. About a hour or hour and a half.
Q. Was Walter Lee and his wife arguing?
A. I didn’t hear them if they were.
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Q. You didn’t hear them.
A. I didn’t hear them arguing.
Q. Had you past out at that time?
A. No, I went on home.
Q. Affer you finished your part of. the half gallon, you
went on home? -
A. That’s right.

Mr Goad: That’s all. v
page 201 }  The witness stands aside -

JESSE I‘ISHDR having first been duly sworn, testlﬁes
as follows:

DIRECT EXAMINATION

By Mr. Kilgore: _
. What’s your name, please?
Jesse Fisher. )
How old are you?
Sixty six.
And where do you live?
Next to Piney River.
Is that close to the county dump, or not?
Yeah.
Is it what they call Flshertown? '
Yeah.
Do you live up close to Doll Fisher’s house?
Yes, sir.
. On the Saturdav night that Jim Robertson’s house is
suppose to have caught ﬁre, was you on that path going
down to the H & H Store?
A. Yes, sir. :
page 202 } Q. Did you go down to get any wine or any-
thing?

A. No, sir. I didn’t get no wine. I went to get somethmg
to eat.

Q. But you did go down to the store?

A. Yes, sir.

Q. Is that on the path where the big oak is?

A. Yes, there’s a big oak tree there.

Q. Did you see anybody on that path?

A. I seen Walter Lee and his wife.

©P@?©?@P©?©P©
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- Q. This boy sitting ri ight here, is that Walter Lee?
A. Yes.
Q. Was that sorta in the woods there, next to H & H is
that where the big oak is? :
A. Itisn’t so far from H & . -
Q. About .what time was that, that you saw Walter Lee
Braxton and his wife?
A. About as near as 1 can get at it, 1t was between 7:30
- and 8:00.
'Q. Was anybody walking that path with you?
A. My son.
Q. And what’s his name?
A. Charlie.
Q. Your son was with you?
page 203 '+ A. Yeah. ‘
Q. Did he go down to H& H, too?
A. Charlie and me went together.
Q. Did you see Walter Lee anymore that night?
Al No, I never did see him no more after I went on to the
store.
Q. Did you go over to Jim Robertson’s house, when it
. caught on fire?
No.
‘When you got home, who was at your house?
Nobody.
Did you hear the fire siren?
No. T reckon I was in bed.
Did Charlie hear it?
Charlie went out there.
Charlie went to the fire?
Yes. ,
Do ‘you know who went to the fire with him¢
No.
Does Doll live close to your housein Flshertown?
Yes.

P
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Mr. Kilgore: That’s all. |
page 204 b CROS_S EXAMINATION

By Mr. Goad:
Q. Jesse, how far is Doll’s house from your house?
A. I don’t know.
Q A short distance, 1sn’t 1t"l
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A. I just couldn’t tell you.
Q. You can see it, can’t you“l ,

A. Yes, it ain’t to far.

Q. Did you know that Walter Lee had left his wife and
was staying over with Doll, two or three Weeks before that
"night?

A. I didn’t know that.

Mr. Kilgore: Your Honor, I don’t think we have any
evidence to that effect, here today. :
*The Court: Well, he can lay the ground Work

Q. Did you know that?
A. T didn’t know nothing about if.
-~ Q. Had you seen him over there to Doll’s two or three weeks
before the fire?
A. T ain’t seen that man before that night that I seen him
down at the store.
Q. You knew that the officers arrested Walter Lee at Doll’s
house that night?
page 205 } A. Idon’t know.
: Q. Was it dark when you came by ‘Walter Lee -
and his wife going to H & H?
. I believe it was 7:30.
It hadn’t quite gotten dark yet thouo"h?
Not to dark.
Could you see alright?
. You could see pretty good.
Was it dusky dark, would you say?
. That’s about it. '
Was Walter Lee and his wife having a fuss there near
I & H?
A. T don’t know. o
Q. You didn’t see them having any fuss?
A. No.

©>©>@P©>

Mr. Goad: Alright that’s all.
The witness stands aside. .

CHARLIE FISHER, having first been duly sworn, testifies
as follows:
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page 206 } DIRECT EXAMINATICN S

By Mr. Kilgore:
. 'What is your name?
Charlie Fisher.
How old are you?
. Thirty.
Are you any kin to Jesse?
. That’s my Daddy.
Do you live up close to Doll’s house?
Yeah.
Is that up near the county dump?
. You can pass the road that goes around that way.
Do you remember the night that Jim Robertson s house
caught on fire?

A. T helped put it out.

Q. Did you have an occasion to go over to the H & H Store
that night?

A. T went to buy cigarettes.
. Q. Do you know where the big oak tree is?

A. Yeah. It’s on my path.

Q. What do you-mean by that?

A. T pass by it when I go to the store.
page 207 ¢ Q Where does that path go to?
. Goes by the dump. Goes by Mr. Howard

@»@?@»@»@?@

Thompson’s.

And it goes by the big oak?

. Yes, sir.

And Howard Thompson, is that the H&H Store.

. Yeah, that’s right.

Do youknow Walter Lee Braxton?

. Yes, sir.

Are you any kin to him?

No. . '

How long have you been knowing him?

. I’d been knowing him a pretty good while.

A year or five vears or what? .

. A year.

- Did you see him there at all on Saturday, anywhere

around in that area? '
A. I'saw him down there at the oak tree that night, when

I was coming down to get a pack of cigarettes.

Q. Was anybody with him?

A. His wife.

S OPOPrOPOPOPOPD
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’ By The Court: - .
Q. What were they doing?
A. Just standmg up, he Wasn’t domg nothmg
page 208 ¢ Q. Just standing there?
A, Yes, sir. '
Q.. Was this in daylight or dark?
A. Between 8 :OO and 7:00.-- -

By Mr. Kilgore: , .
Between what? - : . ' ' |

. Between 8:00 and 7:00. |
Between seven and eight?
. Yes, sir.
Had the sun set?
. It’s bound to of been.
For -how long had the sun been down, or do you know?
. I don’t know.
Well, was it dark?
. Well the sun was down.

Who was up 1n the WOOdS with. Walter Lee‘l
. His wife. = .
Did you see anybody else?
. No, sir. '

. And you say you saw Walter Lee and his wife,on the
way back home? :

A. Yes siT. ' '

page 209 } Q. When you got home; was you in front of .
your Daddy or behind him? I mean gomg down

OPOPOPO t»@t»@ > b

the path?
. We was both going home together

When you got home, who was at your house?
Nobody.

Did you see John Henry Cabell, ‘that mght”l
Yeah. :

Where did you see him at?

He came to my house.

Did you hear a fire siren or anything?

Yes, sir. We heard a siren.

Was it a fire whistle or what”z

Yes, sir.

Where were you when you heard it?

At home.

And John Henry Cabell Was there with you?
Yeah. ,

POPOPOPOPOFOPOP
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Q. Where did you go?
A. Twent over to help put that fire out
" Q. How did you get over there"l
A. T walked.
Q. Did you see the fire truck?
A. Yeah. '
page 210 } Q. Did John Henry seeit?
A. Yeah.
Q. How far along was the fire when you got there"?
A. You could see it from Mr. Campbell’s house:
Q. Did you see Walter Lee Braxton anywhere along 1n
that area?
A. No.
Q. Did you go straight home?
A. Yes, sir. ’
Q. After you saw Walter Lee on the path, you went straight
home?
Yeah.
‘When you all heard the fire siren, where were you?
We was at the house. :
Did you see the fire truck go down 1517
. Yes.
Did you make any statements about where the fire was?
. No, I:didn’t know.
Did John know where the fire was?
. No, he didn’t know where it was neither.
You say you helped put the fire out?
A, Yes, sir.
page 211~ } Q. Who was over ther at Jim’s when you got
_ there? o
A. T didn’t pay no attention who was there.
Q. Was you fighting the fire?
A. T was helping put the fire out, that’s all.
Q. Who wanted to go over ‘there to the fire, you or John
Henry Cabell?
A. We didn’t want to go; we Just Wanted to see where it
" was.
Q. When you was at your house, did you know where the
fire was? :
A. No, sir.
Q. How long does it take you to walk from Doll’s house
by the dump and by the big oak to I & I % '
A. Tdon’t know. I don’t have a watch or nothmg
Q. Do you know how long it Would take to walk from Jim’s
house up.to the H & H? :

i>
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A. No, I don’t. :

Q. You say the sun had already set, when you saw Walter
Lee on the path?
" A. Yeah, it was between seven and eight.

- Q. How long had the sun been down, do you know?

A. No. I don’t know about that.
Mr. Kilgore: Alright, Mr. Goad.
page 212 | CROSS EXAMINATION:

By Mr. Goad: : A :

Q. It was not all the way dark at that time?
A. No. : ,
Q. Just dusky dark?

A. Yes, sir. : : : ' _
Q. Did you see Walter Lee and his wife Shirley, there n.

the woods, when you were on the way to the H & H, is that
right? - .
~ A. Yes, sir. :

Q. You didn’t see them on the way back?

A. No. . : . ,

Q.. When you went back home from the store, they weren’t
there? ’

A. No. .

Q. You stayed at the store a few- minutes and got some
cigarettes and went back on home?

A. Yes, sir. .

Q. And you live over there near Doll’s, don’t you?

A. Yes, sir.

Q. And you say you heard a siren go off ?

A. Yes, sir.
. And you were two thirds of a mile or so

page 213 } from Jim Robertson’s house?
A. That’s right.

Q. As soon as you heard a siren go off, you and John
Henry went right straight to Jim Robertson’s house?
- A. Yes. ‘ »

Q. Did you think there was going to be a fire over there?
"~ A. No. We went to the road to see where it was. '

Q. You got there hefore the fire department, didn’t you?

A. Yes, sir.
Mr. Goad: Alright..
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RE-DIRECT DYAMINATION

By Mr. K]lgore
Q. Let’s get this straight. Did you see Walter Lee and
his wife as.;you went to the store or- after you come out of
the store? -
A. T seen them when I come down there from home.
Q. When you came from your house down to the store?
A. Yes. .
Q. Did you see them there after you left? When you left
H & H going home, was he on the path?
page 214 } A. No, he Wasn’t there.
: Q. Did you leave H & H and go straight home?
A. Yes, sir. ;
Q. How long after you got home, was it that you heard |
the fire whistle?
I don’t know what time it was.
Well, was it a long time after you got home?
. Yeah a long time.
How long
. I don’t know how long.
Well, was J ohn Henry there When you got there?
Yeah .

Mr. Kilgore: That s all.

The witness stands aside.

- JOHN HENRY CALDLL recalled as a W1tness on hehalf
of the defendant, testifies as follows

DIRECT EXAMINATION

FOFOPOFS

By Mr. Kilgore:

v Q. Your name is what?
page 215 } A. John Henry Cabell. .

Q. How old are you?

A. Twenty-five.

Q. Did you and Charlie Fisher, the boy that just test1ﬁed
did you all go to Jim Robertson’s house“l
A. That’s right.
Q. After it caught on fire?
A. Yes. And Russell Allen.
Q. Did you get up W1th Charlie at his house?
A. Yeah.
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Did you hear the fire whistle? -
No, sir.
You didn’t hear the fire whlstle?
. No, sir.
Did you know where the ﬁre was?
. No, sir.
Was the fire going on, When you all got there?
. The house was on fire then.
Did you get there before the fire tluck or after the fire
truck“l
A. Got there before the fire truck.

ZOPOPOPOFS

By The Court:
, Q. What attracted your attention to the fir e,
page 216 } did the fire truck go by or anything? -
- A. No, sir.
Q. How did you happen to go up there“l
A. T always go over there every weekend.
Q. Oh, you were just going over there for a visit?
A. Yes, sir.
Q. And on your way over you discovered there was a fire
there?
A, Yes, sir.

By Mr. Kilgore:
Q. Did you make any statements to Charlie about where
the fire was or anything, when you saw the fire truck?

By The Court: He didn’t say he saw the fire truck.

Q. You didn’t see the fire truck? "

A. No. After we got up under the house the ﬁre truck
came.

Q. Well, you got there before the fire started?

A. No. T didn’t get there before it started. It was burning
when I got there at the bridge. I could see it.

Q. But you didn’t make any statement to Charhe, about
: where the fire was or anything?

page 217 + A. No, sir.

Mr. Kilgore: That’s all.
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- CROSS EXAMINATION

By Mr. Goad:

Q. Charlie Fisher was with you?

A. Yes.

Q. You were go1n0 over there just to visit?

A. Yes.

Q. And you first saw the fire, when you got close enough
to see the house?

A. That’s right.

Q. And you were the one that actually called the fire de-
partment, weren’t you?
A. That’s right. I went over to Campbell’s.

Mr. Goad: That’s all.
The Wltness stands aqlde

CHARLIF FISHER recalled as a witness, testifies as
follows

- DIRECT EXAMINATION

page 218 } By Mr. Kilgore:
Q. Did you and John Henry Cabell hear the

fire whistle or not?

A. Yes, sir. I heard it.

Mr. Goad: Now, we have alr eady been over this. You
can’t cross examine him. ‘

By The Court: Yes, you have been over that.

Q. Did John Henry Cabell make any statements to you‘l

A. No, sir. He made none.

Mr. Kllg01e That’s all.
The witness stands aside.

.VVALT]]R LEE BRAXTON “having ﬁrst been duly sworn

testifies as follows: ’

DIRECT EXAMINAT.ION
By Mr. Kilgore:

Q. Your name is Walter Lee. Braxton ?
A. Yes, sir.
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Q. How old are you?
A. Forty two.

Q. You know that you are charged with arson, don’t _

you?
page 219 L A. Yes, sir.
Q. When Deputy Sheriff chk arrested you,
did you know what you were charge with? .
. A. I didn’t know at the time..

Q. Walter do ‘you have any difficulty in speaking, or have

you ever been operated on or anything? -

A. Yes, sir. I had three serious operations.

Q. Haveyou had any operations on the head?

A. Yes, sir. :

Q. Did that slow you up any in the Way you speak ?

A. Yes, sir.

Q. Let’s go back to Friday night March 10th, was you
over to Jim Robertson’s house?

A. Yes, sir.

Q. Did you go into the house?

A. Yes, sir.

Q. How long did you stay‘l
. Q. I don’t know exactly how long 1t was. I got over there
around 8:30 or 9:00.

Q. Did you have any argument W1th Ji im Robertson ?

A. No, sir. Not to my knowing. : :

Q. Did- you have any difficulty with John Henry
, Cabell? '
page 220 } = A. No,sir. I didn’t know it at that time.

Q. Did you get shot over there that mght"?

A. Yes, sir..

Q. Would you stand up and show the Jury the part of
your leg, where the bullet went in? :

Mr. Kilgore: Would it be proper for h1m to dlsplay h1s
leg, Judge.
- The Court: I think he can.

Q. It entered from the back"lv
A. Yes, sir.

Q. Turn around and show the J ury It went in r1ght there?

A. Yes, sir.

Q. Do you know Who shot you‘l

A. At that time I didn’t know who exactly I observed the
fact that he was talkmg to me. :
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Q. Who was?

A. Mr. Robertson.
Q. Did you give him any occasion to shoot you?

.A. No, sir.

Q. Describe to the Jury, this creek over there on the other
side of the cattle guard on the Campbell property. Are there

any logs or anything over there?
page 221 } A. Yes, there is a couple of foot logs.
_ Q. Are 'there any street lights down there?
A. No, sir.

Q. Is it hard to see crossmg there or not?

A. Very hard.

Q. You heard it testlﬁed to here, about you coming back.
Did you ask for a match or anythmg?

- Mr. Goad: Judge, these questmns are leading.
By The Court: Yes.

Q. Well, describe to the Jury, your ability to see?

A. It was dark and I found myself kinda wandering down
there and stumbling and I fell. When I took by hand out of
my pocket, I dropped some papers and I couldn’t tell exactly"
where they were. I felt around on the ground and I couldn’t
find anything, it was dark: So I left and went back to the
house, not knowing that I had an argument, whatsoever.

Q. At the time you lost those papers, had you already
been shot or did you get shot later?

A. T got shot when I went back to the house.

Q. What was said and what happened then?

_ A I knocked on the door and Mr. Robertson hollered, “who

is. that” and I told him. He said, “you leave right
page 222 | now”. I asked him then what’s ‘happened. He

said, you leave right now.” So I turned around
slowly and trymg to figure out what had gone wrong and
about that time I heard a shot and I stinged right in my leg.
‘When I went to step off that little step there, I fell in the
yard. I asked him what I was shot for: cause I asked you
for a match, a little match If you had grven me a mateh, I
was going on my way.”

Q. Did you tell what you wanted the mateh for?

A. When I asked for the match, I said to find some papers
that I dropped down at the creek and to see how to get
across the creek. :
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" 'Q. Did you or did you not make any statements about
breaking a door down or something like that?
A. No, sir.
Q. After you were shot d1d you or did you not go back
into Jim’s house?
A. No, sir.
Q. Affer you were shot, where d1d you go? -
A. T went on down to the road and I stood there by a pole
and tried to think what had actually happened.
Q ‘Where did you go after that?
~ A. I went on down to the creek and I fell off
page 223 t into the water. ‘
Q. Did anybody help you out of the creek? -
. No, sir.
- Was theré any water in the creek‘?
. Yes, sir.
‘Where did you go after that‘l
I went on up to Doll Fisher’s.
Saturday morning, what did you do?
I got up early Saturday morning and observed the fat
that I had blood on me. I decided that I would try to get
home, if I could ; and go up to my sister’s house.
Q. Where’ does your sister live?
A. In Amherst County.
- Q.- Alright, go ahead.
A. I left Doll Fisher’s and come on back down to the ereek.
Q. Where is that creek at: is that the creek near Jim
Robertson’s? o o
- A. Yes. I left some kerosene in a can, there, to light me a
light so I could see how to get across, to find what I had lost.
I Jost some money, I observed after I got down there. The
daylight broke through and I found the money.
page 224 + I found one twenty laying up on the bank and
the other twenty laying down near the bank.
- 1Q.- Was it dark when you left Doll’s ?
A. Yes, it was dark. That was the purpose of going back
to get the keosene, so I could see.
- Q. When you found your money, where did you go. then?
. A. I was standing there on the hridge and observed that
John Cabell was on the porch of Mr. Robertson’s house.
Q. Then where did you go?
A. Then I went on back to Patterson’s Store.
- Q. What did you do there?

ordror
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A. Well, I owed a little bill there, and I pald it and bought
me a-new pair of pants.

Q. What kind of pants did you buy‘?

A. Yellow khaki pants.

Q. Do you still have those pants?

A. Tdon’t have them here with me.

Q. Where are they?

A. They are over in Amherst.

Q. Have you had an opportunity to go get them?

A. No, sir.

. After you bought these pants, where did you go then,

: : Walter?

page 225 + A. I went on to the Hollywood Inn and pulled
off the ones I had on. On the toilet, they have a

little blind around it. I hung the old ones up on that bhnd

and put the new ones on and went on out the road.

Q. Is this toilet that you are talkmg about, is that indoors
or outdoors?

. That’s qutdoors.

Have you been able to locate those old britches?

. No, sir. -~

After that what did you do?

. I went on up the road where Cosby Johnson lives.

Well, did you see anybody or what happened?

. Cosby was down in his yard and he came up to the road.
Then what did youand Cosby do?

. Me and him talked there a while, then Russell Allen
come along.

- Q. Where were you all at this time and what time of day
was 1t ?

A. There’s an old shop right there in front of Cosby’s
house

Q. You mean that old garage? .
4 A. Yes. '
page 226 + Q. What were you all do1ng, and then where

did you go after that?

A. We stood there and talked a few minutes and then went
on down to the H & H. We went in the store there and
bought some beer and went back across the road over in the
woods just opposite the store.

Q. What store?

A . H&H.

Q Did you or did you not ever get down to Hattie J ohn- ,
son’s ?

&£
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A. Yes. We finished drinking the beer we had, and then
went on down there, me and Cosby.

Q. Do you know about what time you got to Hattie John- -
son’s? :

A. I don’t know exactly. I assume it was around 6:30 or
7:00, somewhere in that neighborhood.

Q. In the mght or morning ¢

A, Morn]ng

By The Court:
Q. Well, what time does this H & H Store open?
A. If you can catch Mr. Thompson around there, he’ll let

you in and he was around there then. It usually opens up at
7:00.

page 227 | By Mr. Kilgore:
Q. Did you get in that morning?

A. Not me. Theboy that was with me, went in.

Q. How much time did you spend that day over to Hattie’s?

A. T stayed there all day.. I was looking for my nephew
to come and pick me up.

Q. Did you have an occasion to see Sheriff Whitehead at
Hattie Johnson’s that day?

A. Yeah, right around 10:00, he come in and questioned
me about belng shot. I told him T wasn’t shot, cause I didn’t
want to get involved with the law and didn’t want to put Mr.
Robertson to any trouble, cause he’s drawing welfare money
Who was drawing welfare"l
. Mr. Robertson.

‘Which Robertson?
Jim Robertson.
Is that the blind fellow"l ‘
. Yes.
Alright, go ahead and tell what happened when the
sheriff got there?
A. Well, T thought when he come in, that he
‘page 228 } might of had a warrant for me; or Mr, Robert-
son might have got a warrant for something. '

Q. For what? ,

A. I don’t know. Something maybe that I might had.said
over there, I didn’t know exactly what had happened.

Q. What is that in relation to? The night before or last
week or what?

A. The night before, when I got shot. -

@>@>@>@
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Q. Alright go ahead?
A. The sheriff asked if I had been shot; then I was kinda
- wondering how did he know, unless somebody had took out a
warrant against me. I was on parole. So I told the sheriff
I wasn’t shot, trying to observe the fact of what he knew
about it, or how the word was getting around.

Q. Did you ask the sheriff why you got shot?

. A. No, I asked the sheriff to take me over there

Q. Where?

Q. To Mr. Robertson’s.

Q. Go ahead?

A. Well, the sheriff, flatly ‘refused to take me over there.
He asked me, if 1 Wanted to get a warrant for Mr. Robertson,

and T told him, no. So he asked me to go to the-
page 229 } doctor and I told him if I went to a doctor, I
would still loose my parole, cause they would

Want to know how I got shot and soforth.

Q. Did you go to the doctor?

A. No, sir. Not then.

Q. You was treated after you got to the jail?

A. Yes, sir.
Q. How long did the sheriff stay there at Hattie’s with
you?

A. He didn’t stay but a short Whlle, five or ten minutes,
if that long. » _ :

Q. After the sheriff left, what did you do?

A. T hung around there at Mrs. Johnson’s all the rest of
the day.

Q. Did you eat anything there, that day? :
"~ A. She offered me some food, but I Wasn’t hungry so I
didn’t eat anything.

Q. Do you know about what t1me you left Hattle Johnson’s
that day?

A. Right around 6:00.

Q. Where did you go after that?

A. I went on back'to H & H.

Q. Did you see anybody there? ' :
- page 230 + A. I dide’t know any of them, but there was
' quite a few people around there at the time. T
went in the store-and made a call. When I come out of the
store and started on up the road, I observed Nancy Turner.
Q. Who else did you see?

A. Cosby. ' '

Q. What did you do then? Did anybody buy any wine?




Walter Lee Braxton v. Commonwealth of Va.

131

Walter Lee Braxton

A. Yes, Cosby went to the store and hought some and told
me to go on.and wait and he’d bring it on.

Q. Who helped you drink that wine, and where were you
at? ' ‘ -

A. Up in the woods. A

Q. Whereabouts in the woods?

A. There at the big oak tree.

Q. Isthat on the path between H & H and—?
-~ A. Yes.

Q. Are they or are they not any open fields up in there?

A. Well, just beyond the oak tree is an open field on

towards the dump.
Q- Who helped drink that wine?
A. Me my wife and Cosby Johnson and James Cabel]
Q. Did you or did you not see any of the
page 231 } Fisher’s along through there?
A. Yes, sir. Me and my wife was sitting there
talking after the others had gone.
" Q. Now who was there at the big oak?
A. Nobody but me and my wife.

The Court: It’s about 12 :10, and I can see that this is going
on for sometime, and I think that we had better adjourn
for lunch. We’ll adjourn until 1:10.

(RECESS)

July 25th, 1967
Afternoqn Session.

By Mr. Kilgore:
Q. Well, Walter, I believe the last question, we had you
down there at the path between H & H and the county dump.
Did you see any of those Fisher’s?
A. T'seen Mr. Jesse Fisher and his son Charlie Fisher.
Q. Who was with you down there, when they came by?
A. My wife Shirley.
~page 232 t Q. Were you on the path?
. Yes, sir.
Q. Do you know about what time that was? 7
A. I don’t know exactly. 1’d say around 7:30 or 8:00.
Q. Was it daylight or dark?
A. It was dusky.
Q. How long had the sun been down?
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A. Well, it was in March and 1t’s get dark qmcker at
that time of the year.

. Q. Which way was the Fisher’s going, when you saw them?

A. They was going towards H & H, when' I first saw them.

© Q. What did you do after-that?

A. I was sitting around there discussing with my wife
_some problems. She asked me where I was going.

Q. Where did you tell her you were going?

A. That I was going on up here to Sally Fisher’s.

Q. Then what happened after you told her that?

A. She told me that if T go up there, that she is gomg to
send the sheriff after me. . .
Q ‘What did Shirley do or what d1d you do then?

page 233+  Mr. Goad: T object to this as hearsay.
: The Court: I'll ask the Jury to disregard that.

. What happened after that?
. I proceeded up to Doll Fisher’s
‘Which way did you go? '
. Straight up through the woods.
Was it dark or not?
Yes, it was dusky dark.
Are there any creeks?
.-Yes, there is a httle branch rlght at the back of her
e.
Do you have to cross that creek to get to Doll’s?
Yes, sir.
About what time did you get up to Doll’s hounse?
I’d say it was around 8:30 or something to 9:00.
‘What happened up there, did Doll have a fire or not?
No, sir. She didn’t have any.
Did you go in?
. Yes, sir. I knocked on the door and she came to the

FOPOPOFO.
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. Q. D1d she invite you in? -
page 234+ A. Yes, and I asked her about laying down and
- she said, sure.
Q. Did you lay on the bed or sofa?
A. Tlayed on the bed.
Q. About how long had you been there, before the sherlff
got there?
- A. T dor’t know exactly. T was drinking and T fell off to
sleep. '
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Do you know where Doll was at that time?
When I went to sleep, she was laying over on the couch :
‘Where’s the couch?
Right opposite the main bed, against the Wall
Is that on the other side of the room?
Yes. .
‘Who came up there and arrested you?
Deputy Sheriff Quick. . .
Was he by himself?
No, sir. He had another deputy with him, but I didn’t
know him at that time.

Q. Who did you find out that he was?

A. Mr. Ronald Wood.

' Q. Is he the same one that test1ﬁed yesterday?
page 235 } A. Yes.
- Q. After you were arrested, where did you go

PO PO PO ?@ O

then?

A. T thought my wife had sent him; and I told him, “well,
she finally sent you after me, didn’t she?” He told me to put
my clothes on, that he wanted to talk to me a minute. 1 got
up and put my shoes on. We went out to the car. 1 asked
“him if my wife had got a warrant for me or what. He said,
““no.” I was kinda slow about going and then he said, “Tm
charging you .with attempted arson.” I didn’t really know
~ what he meant, I didn’t know what arson was at the time.

Q. Have you found out since then?

"A. Yes, sir.

Q. Where did you all go after that"l
- A. I went on and got in the car and he brought me on down
" the road a little ways. He stopped and let the other deputy
out.

Q. Where was that at?

A. I think it was at that church on 151.

Q. Where did you go then? -

A. Him, myself and Charlie Fisher came on in here.

Q. Charhe Fisher was in the car?

A, Yes. '
page 236 | -Q. Then you came on down to the jail?
A. Yes, sir. |

Q. When was it that you found out that.you were actually

charged with arson? '

A. T think it was around March 16th or 17th, they had a - |

V hearing over here to see if I was mentally insane.
Q. Did they change the charge then from attempted arson
to arson, and you knew about that?
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A Yes. The deputy sherlff issued another warrant on me
_ for violation of parole and arson.

Q. Had you sworn out a warrant for Jim Robertson ?

A. No, sir.

Q. Walter Lee do you hold any grudge against—

Mr. Godd: We are getting back to a leading question again.
By The Court: You can ask him what his feelings are to-
wards this man.

Q. VV111 you express to the Judge and the Jury, the way you
feel about Jim Robertson?

A. T feel very please with the man, that me and him never .
had an argument. I cooperated with the man; and me and
him had pretty much the same frouble along the same Iine.

Sometime ago he told me something about his past.
page 237 + Q. What’s your feeling towards him?
‘ A. 1 thought very much of him.
- Q. Yesterday and today there was some evidence about

a jail break. Would you explain to the jury your feelings and

all, in that jail break?

A. Well, that leads clear back to the night that I was

arrested. The little things they was doing to me the night’
1 was arrested. They carried me over there to the jail and
they took all the covers and mattress away; and put me in a
big cell where they mostly keep women. I slept on that
metal bunk for a period of three nights. Later I asked some-
body why they didn’t give me a mattress and they asked me
was I drunk, when they brought me in? And I told them,
“no”. I had been drinking, but 1 wasn’t nothing like drunk -
When they brought me in. They say they don’t usually put
nobody in. there like that, unless they is drunk and then
- they don’t usually put them in the women’s cell anyway.
That they got one particular cell that they put drunks in.
Then later on after that, I observed the fact that I wasn’t
allowed but one phone call, when I came in, but I didn’t bother
- to much about it. I'had a paycheck in Charlottesville that I
wanted to get straighten out. They denied every
page 238 { little thing that I asked for, at the same time the
others was getting the same thmgs
Q. Well, what was it Walter, that prompted you to escape?
A. That was some of the problems right there. Later I .
said, “now, I went all this time trying to get by without .
being involved and going back down the road, doing those




‘Walter Lee Braxton v. Commonwealth of Va. 135
Walter Lee Braxton

eleven or twelve years that I got down the road. Then they
would tell me little things; and tell me that I can’t have it or
wouldn’t allow but so much in there, while others were gettlng
the same thing at the same time.

Q. After you escaped, did you give them any trouble when
they rearrested you?

A. No, sir. :

Q. Have you given them any trouble since you got back
over here?

A. No, sir.

Q. The doctor came to the jail to treat you, is that right?

A. No, sir. They took me out of jail and carried me down
there.

Mr. Kilgore: Alright Walter you answer Mr.
page 239 } Goad’s questions. _

CROSS EXAMINATION

-By Mr. Goad: . ' »

Q. Walter, the beginning of this problem was when you
left your wife and went to Doll Fisher’s, wasn’t it?

A. My wife was concerned. It’s Strictly between me and
her.

Q But you and your wife were living over to Jim Robert-
son’s for several months before this happened, werent’s you?

A. Years.

Q. And two or three weeks before you got shot, you had-
left your wife, hadn’t you?

A. That’s true.

Q. And stayed over to Doll Fisher’s?

A. No. I stayed up there with my sister in Amherst

Q. Well, you spent the night with Doll Fisher on March
10th; and you started to spend the night there, Saturday
March 11th, dldn’t you? ' ’

A. That’s becausé of this trouble. I had gotten permission

to stay over to Mr. Robertson’s before this
page 240 } trouble. I had to see'my wife concerning my
condition.

Q. You and your wife were pretty mad with each other
up there at H & H, near that big oak tree at about 6:30 that
Saturday night, weren’t you?

- A. We weren’t exactly mad. We had a httle dispute.
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Q. Well, she had gotten to the point where she was threaten-
ing to call 'the sheriff, wasn’t she?

A. Not to my knowmg

Q. Well, you just said that you were going to Doll’s that
night and she said if you do, I’'m going to call the sheriff?

A. That’sif I go up there-and spend the night.

Q. Well, that Saturday night she was mad enough that
whe threatened to have you arrested if you went to Doll’s,
wasn’t she?

Yes, sir.

And you went right on to Doll’s?

Yes, sir. ’
Did you threaten your wife that night?
Noy sir.

Didn’t you threaten to kill her?

No.

roPOFOR

Q And then didn’t your wife leave and walk on
page 241 t down the main highway towards Patterson’s
: Store and on the path going over to Jlm Robert-
son’s? - ' : o

A. I don’t know.

Q. Then a few minutes after she left, and after it had
gotten dark, didn’t you walk on down the main h]ghway to-
wards Patterson’s Store? :

A. No, sir. '

Q. "You know where that culvert over the ecreek is, don’t
you? .

A. Yes, sir.

Q. Right next to Patterson s Store and next to Mr. Camp-
bell’s barn?

A. Yes, sir. .

Q. Did’ you pass these two witnesses that nlght Annabelle
Turner and Bonnie Lou Turner?

A. T didn’t pass them that nlght cause I dldn’t go that
night.

"~ Q. You heard them testify to that yesterday?

A. Yes, sir. I heard them testify, but—

Q. They said that they were coming from Jim Robertson’s
and they met you at that culvert; and that you sat down
on ‘that culvert and asked them if they were mad at you. Do

you deny that? ’
page 242 + A. Yes, sir.
Q. And Annabelle Turner stayed with you a
minute or two longer than the other one; and when she
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. walked down that road, the last she saw of you was that you

were walking from the culvert towards Patterson’s Store,
where the path crosses over to Jim Robertson’s. Do you deny
all of that?

A. Yes, sir. I seen them sometime that evening, before
- my wife and I was there.

Q. Do you deny that you saw those two young women down
at the culvert the way they described it.?

A. Yes, sir.

Q. You went over to Doll’s that night, for certam cause
you were there when you were arrested?

A. That’s right.

Q. And when the officer arrested you, didn’t’ you tell him
that you had been there three hours?

A. Idon’t know how long I told him.

Q. Well, what did you tell him?

AT can’t recall telling him anything.

Q. Do you recall him asking you about this can of o0il?
Didn’t you first tell him that you didn’t know anything about

it?
page 243 b A. No, sir. That was after we got to the
sheriff’s office. -

Q. I mean when Deputy Sheriff Quick questioned you about
that can, didn’t you first tell him that you didn’t know any-
thing about it?

A Yes, sir. I couldn’t recognize it at that time.

Q. VVell were you drunk then or what?

A. T wasn’t drunk. :

Q. Could you see alright? .

A. T can’t see good at no time. T’ve been turned down for
quite a few jobs cause I can’t see good.

Q. And then a short time later, didn’t you tell him that
that was the can that yon carried over to Jim Robertson’s?

A. No, sir.

Q. Didn’t you tell the sheriff that you carried that can
over there Friday night or Saturday morning from Doll
Fisher’s house over to Jim Robertson’s house ?

A. Saturday morning, yes.

Q. You did admit later that you carried the can over to Jim
"~ Robhertson’s house?

A. Tdidn’t carry none over to his house. -

' ' Q. Well, to his yard?
page 244 } A. No, sir.
' Q. To his driveway?
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A. No, sir. Beyond his driveway, there’s a bush there of
some kind, and right at that bush is where I set it. '

Q. I say you admitted that later on, after you first told the
sheriff you didn’t know anything about it?

A. I didn’t know anything about the can at the time. I
couldn’t admit to something that I didn’t know about and
hadn’t seen good.

Q. Now, gomg back to Friday night. You went over to

~ Jim Robertson s that Friday night, didn’t you‘?

A. Yes, sir.

Q. And you got in an argument Wlth John Henry Cabell,
didn’t you?

A. T don’t know anything at all about an argument.

Q. Well, did Jim Robertson order you out of his house?

A. Not to my knowing.

Q. Well, were you drunk that day, did you know what was
going on?

A, Pretty high that night.
) Q. Do you remember being over there”l
page 245  A. Yes, sir.

Q. You could walk, couldn’t you?

A. Yes.

Q. Then didn’t you leave the house and come back again
and have an argument, then leave again and come back agam
two or three times?

A. No, sir. '

Q. Then this old elderly man, Jim Robertson ; blind and liv-
ing on the Welfare, shot you for no reason at all?

A. I would like to know why and what was going on. I
observed the fact that something was happening there, or
something was going wrong. I don’t know what, but I was
trying to find out for myself. That’s why I lied to the sheriff.

Q. Did you and John Henry Cabell get into an argument.
Get right loud, and Uncle Jim told you to leave and got you
outside one time. Then you came back again and he had the
door locked and you banged on the door and didn’t you tell
him “if you don’t let me in, I’'m going to knock this door down
and kill you.”

A. The only time I remember, I remember ﬁndlng myself
Wandermg near the creek, that’s when I stumbled and .

fell.
page 246 . Q. Didn’t you go back to Jim Robertson’s house
after you had been ordered out of there and the
door was locked and started banging on the door?
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A. T didn’t know it.

Q. And didn’t you tell him that you were going to come in
that house and kill him?

- A. No, sir.

Q. Then didn’t you hit the door with somethmg hard or -
hit a hard blow to the door, and right after that you got shot?

A. T don’t remember hitting the door.

Q. Right at that time didn’t you tell them that this shack
would be burned down by tomorrow?

A. No, sir.

Q. Didn’t you tell them that you were going to Kill Jim
Robertson?

A. No, sir.

Q. You don’t remember any of that?

A. No, sir.

Q. Then this old fellow just shot you through the door
for no reason at all, is that you explanation?

A. For what reason, I am trying to find out myself, canse
S I feel that there is something wrong in that house.

page 247 '+ Q. Well, you've heard all these witnesses tell’
what happened, havent’ you?

A. Yes, sir. |

Q. Didn’t John Henry Cabell owe you a dollar‘?

A. Yes, sir. Do it look normal for a man to argue with
somebody who’s going to pay you some money. Tt doesn’t look .
normal to me:

Q. You have been previously convicted of a felony havent’
you?

A. Yes, sir.

By The Court: I might point out to the jury that the fact
. that a person has been convicted of a felony, does not tend
to prove the crime with which he’s charged. You only con-
sider it in considering whether or not he’s telling the truth.

© Mr. Goad: Alright, that’s all.

The witness stands aside:

Mr. Kilgore: Your Honor, please, I would like to have a
conference. ' :

page 248 + W. N. WHITEHEAD, recalled as a witness
: for the plaintiff, testifies as follows:
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‘-DIRECT EXAMINATION

By Mr. Goad: '
Q. You’ve heard this testimony by the defendant of the
complaints, that he wasn’t treated exaetly the way the other
_ prisoners were treated in jail. Would you explain “that to the
Court and Jury, please?

A. Well, normal procedure for us when we arrest some-
one who has been drinking considerably, is to place them in
a cell where there is-nothing that they can set fire to or hurt
themselves. It’s to protect them as much as to protect the
jail property. After Mr. Braxton had been in jail a sufficient
length of time, until he was straight, he was transferred
from a downstairs cell, where he was alone, to an upstairs
cell, where he was in a cell with all the rest of the prisoners
~tha,t were in the jail, with the same privileges that they had.
As far as I know he had nothing denied to him, that wasn’t
denied to other prisoners. There is a limitation to what we

can allow in jail. Certain items and foodstuff -
page 249 } can’t be brought in and there is a limitation on
what can be brought in. If T remember correctly
we did limit the amount of candy and soforth that he can
buy. His wife came to visit him and brought him money;
and he had considerable money with which he wanted to pur-
chase candy and a lot of things; and we limited this like we
do all other prisoners. However he had free range of the
cell block, like all the other prisoners.

By The Court: . :
Q. Was he treated any differently than any other prisoner?
A. No, sir. Not any different from any other prisoner.

The only difference between him and the other prisoners, he

did obtain a hacksaw blade from some source and while he

was out wandering around in the cell area, he did saw the

bars out of the window and break out of jail. He was not
confined in any speciflc area and he was treated just exactly
like all the others.

Q. We understand that. After he made hlS escape and was
recaptured or rearrested; did you then impose any additional
restrictions on him?

A. No restrictions, but I placed him in maximum security

cell. T did nothing in the way of punishing him.
- page 250 + Q. Well was he treated like any other prisoner,
* who would be in a maximum security cell ?
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A, Yes, sir. ‘

Mr. Goad: Alfight, that’s all.

| CROSS EXAMINATION

By Mr. Kilgore: '

Q. Sheriff, after he was rearrested, after the excape, did
you have any trouble with him? .

A. When he was first arrested after his escape, he was a
little bit sully, he had been drinking while he was out. But
as soon as he sobered up, we didn’t have anymore trouble
with him. He did complain to me about the fact that I was
punishing him, by keeping him confined in a maximum security
cell. I explained that I was not attempting to punish him,
but that I put him in a maximum security cell to keep him
from doing what he had done before, escape again. Since

‘you have started representing him, his attitude has improved

considerably and since then I have released him and he has
been at liberty in the cell block like he was when

" page 251 ¢ he escaped. His privileges have been given back

to be outside, because his attitude has changed.
Mr. Kilgore: Alright, that’s all.
~The Witn_eés stands aside.
End of ail tes"tirinony.

By The Court: Members of the jury, you may be at ease
while we take up instructions.

(IN CHAMBERS)

. ! I. .
page 252  INSTRUCTIONS, AND OBJECTIONS AND

EXCEPTIONS THERETO.
Plawnivff’s Instruction No. 1 (Granted) :

“The Court instructs the Jury that if they believe from
the evidence, beyond a reasonable doubt, that the accused,
Walter Lee Braxton, did in the night time, maliciously set
fire to and burn, in whole or in part, the dwelling house of
Jim Robertson, and that the said dwelling house was then
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and there occupied by a person or persons, then the Jury
shall find the accused guilty of arson and fix his punishment
~ with death, or, in the discretion of the Jury, by confinement
in the penltentlary for life or any term not less than five
years.”

Plaintiff’s Instruction No. 2 (Granted) :

“The Court instructs the Jury that it is not necessary that
material facts be proven by direct evidence; they may be
proven by circumstantial evidence, that is, the Jury may
draw all reasonable and legitimate mferences and deductions
from the evidence produced in the case.’

Plaintiff’s Instruction No. 3 (Granted) :

“The Court instructs the Jury that circum-
page 253 | stantial evidence is legal and competent, and a
person charged with a crime may be convicted
upon circumstantial ev1dence alone, or upon circumstantial’
evidence connected with other evidence, if the Jury believes
beyond a reasonable doubt from such circumstantial evidence
that the person so charged is guilty; therefore, the Jury has
the right to convict the accused upon circumstantial evidence
alone, or upon circumstantial evidence coupled with other
evidence, if from all the evidence the Jury believes that the
guilt of 'the accused has been proved beyond a reasonable
doubt.”

Plaintiff’s Instruction No. 4 (Granted) :

“The Court instructs the Jury that while the Commonwealth
must prove the guilt of the accused beyond a reasonable
. doubt, this does not mean proof to a point of mathematical
certainty. If the Jury has an abiding conviction of the
truth of the charge, then they are satisfied beyond a reason-
able doubt and must convict the accused.
A reasonable doubt must be based upon the evidence, it
must not be an arbitrary doubt without evidence to sustain it,
it must be a serious and substantial doubt in
page 254 } order to warrant an acquittal, it must be a doubt
of material facts necessary for the Jury to believe
to find a verdict of conviction, and not a doubt of immaterial
and non-essential circumstances. ,
A doubt engendered by sympathy or by a dislike to ac-
cept the responsibility of convieting the accused is not a
reasonable doubt.”
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Defendant’s Instruction No. A (Granted) :

“The Court instructs the Jury that the accused, in a
criminal case, is presumed to be innocent until his guilt has
been proven beyond a reasonable doubt. The burden of proof
of guilt is upon the Commonwealth. This burden continues
throughout the trial and never shifts. The presumption of
innocence is so strong that not only is the accused entitled
to the benefit of it, but if the case be a doubtful one, the
presumption is sufficient to turn the scale in his favor. It is
not sufficient that the evidence creates a suspicion or prob-
ability of guilt’ but it must go further and exclude every
reasonable hypothesis except that of guilt ?

‘page 255 4 Defendant’s Instruction No. B (Gmmfed):

“The Court instructs the Jury that in the application of
circumstantial evidence to the determination of the case, the
utmost caution and vigilance should be used. Such evidence
is always insufficient where, assuming all to be true which
the evidence tends to prove, some other reasonable hypothesis
may still be true, for it is the actual exclusion of every other

- reasonable hypothesis which invests mere circumstances with
the force of truth. Where the evidence leaves it indifferent
which of several hypothesis is true, or establishes only some
finite probability in favor of one hypothesis, such evidence
cannot amount to proof, however great the probability may

be. :
" Theiefore, although the Jury may believe, from the evi-
dence in this case, that there is a strong probability that
the accused is guilty of the offense charged in the indict-
ment, still, if upon the whole evidence, there is any other
reasonable hypothesis consistent with his innocence, they
cannot find the accused guilty, and this is true, although it
may appear from the evidence that the probabilities of his
guilt are greater than the probabilities of his innocence.”

page 256 + Defendant’s Instruction No. C (Granted):

“The Court instructs the Jury that upon the trial of a
criminal case by a jury the law contemplates the concurrence
of twelve minds in the conclusion of guilt before a conviction -
can be had. Each individual juror must be satisfied beyond
a reasonable doubt of the defendant’s guilt before he can,
under his oath, consent to a verdict of guilty. Each juror
should feel the responsibility resting upon him as a member
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of the jury, and should realize that his .own mind must be
convinced beyond a reasonable doubt of defendant’s guilt
before he can consent to a verdict of ‘guilty. Therefore, if any
individual member of the jury, after having duly considered
. all the evidence in this case, and after consultation with his
fellow-jurors, should entertain such reasonable doubt of de-
fendant’s guilt as is set forth in certain other instructions
in this case, it is his duty not to surrender his own convictions
simply because the balance of the jury entertain d1ffe1ent
- convictions.”

Defendant’s I nstrucﬁon No.D (Gmﬂied) :

“The Court instructs the Jury that the finding of the
indictment by the Grand Jury against the De-
page 257t fendant in this case is not evidence against him
and must not be considered as evidence in arriv-

ing at a verdict.”

Defendant’s Instruction No. E (Ghmted): |

“The Court instructs the Jury that the credibility of wit-
nesses is a question exclusively for the jury, and the law is
that where a number of witnesses testify directly opposite -
to each other, the jury is not bound to regard the weight of
the evidence as equally balanced, the jury have the right te
.determine from the appearance of the Witnesses on the stand,
‘their manner of testifying, and their apparent candor and
fairness, their apparent intelligence, and from all the other
surrounding circumstances appearing on the trial, which
witnesses are more worthy of credit, and to give credit ac-
cordingly.” : .

Defendant’s Instruction No. F (Refused) : -

“The Court instructs the Jury that every fire is presumed
accidental, rather than by an act of the defendant with a
deliberate intent, and mere suspicion of guilt is not enough
to convict the defendant of arson.”

Mr. Kilgore: I would like to object to Instruc-
page 2568 } tion “F” being refused.

Defendant’s Instruction No. G (Granted) :

. “The Court instructs the Jury that if you believe from the
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evidence that any witness has been convicted of a felony
then such fact shall not prevent the witness from testifying
but the jury may consider it only for the purpose of affecting
his credibility as a witness.” ' -

Defendant’s Instruction No. I | (Gramted) :

“The Court instructs the Jury that a reasonable doubt in
every criminal case is not a ‘mere form to be disregarded by
the jury, but a substantial part of the law of this land, and
before you can' convict the accused in this case, you must
have an abiding conviction ‘in your minds, based upon the
evidence in this case that he is guilty beyond every reasonable
doubt.” ' :

Defendant’s Instruction No. J (Granted) :

“The Court instructs the Jury that upon the trial of this
case, if a reasonable doubt of any fact necessary to establish
the guilt of the accused as charged in the indictment be raised
by the evidence or lack of evidence, such doubt is deecisive,

: and the Jury must acquit the accused, since a
page 259  verdict of “Not guilty” means no more than that

the guilt of the accused has not been established
in the precise, specific and narrow form prescribed by law.”

Defendant’s Instruction No.K (Refused) :

The Court instructs the Jury that in this case where the
evidence is purely circumstantial, in order to warrant a con-
viction the incriminatory circumstances, if any, must be in-
consistent with the innocence of the accused; and the burden
being on the Commonwealth to prove the guilt of the accused

‘heyond a reasonable doubt, the Court further instructs the

Jury that if there is any reasonable theory of the case upon
which the accused may be innocent the jury must adopt such
theory and acquit him.” .

Mr. Kilgore: I would like to object to Instruction “K” -
being refused.

Defendant’s I nstructio'(Refused) :

The Court instructs the Jury that in all cases when the
proof is circumstantial evidence, the time, place, means,
~opportunity, motive and conduct or such of these
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page 260 { facts as may be proved with other facts, if any,
should all concur in pointing out the accused .
beyond a reasonable doubt as the guilty agent.

Mr. Kﬂgoi‘e:"I would also like to object to Instruction
“L” being refused, as that is further explanation of circum-
stantial evidence. - :

Defendaﬁt’s Instruction No. M (Refused) :

The Court instruets the Jury that if, upon the whole evi-
dence in the case, there is any reasonable hypothesis consis-
tent with the innocence of the accused, they must find him
not guilty. '

Mr. Kilgore: I object to the refusal of granting Instrue-
tion “M”, o

Defendant’s Instruction No. N (Granted) :

The Court instructs the Jury that if the jury believes
that the evidence is equally susceptible of two or more inter- -
. Dretations, one of which interpretations points to the guilt
of the accused and the other interpretation, just as reason-
ably, points to the innocence of the accused, then it is the
duty of the Jury to accept the interpretation pointing to

~ the innocence of the accused and give such ac-
page 261  cused the benefit of the presumption of innocence
and find the said accused not guilty.”

Defendant’s Instruction N (@Gmnted) :

“The Court instructs the Jury that Walter Lee Braxton,
the accused, must be identified beyond all reasonable doubt
as the person, who set fire to the house of Jim Robertson,
before he can be convieted of this arson charge. Suspicion
or probability of guilt is not enough to convict of arson.”

Mr. Kilgore: In Instruction “O” T would like to object
to the Court deleting the word “unearnly” and also would
like to take exception to this Instruction. .
Defendant’s Instruction No. P (Granted) :

“The Court instructs the Jury that flight, or escape from
jail, where a crime has been committed raises no presumption
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that Walter Lee Braxton is guilty of having committed Arson
on Jim Robertson’s home, but is an element, a circumstance
which they may take into consideration along with other facts
and circumstances tending to establish guilt or innocence.

page 262 + Mr. Kilgore: I would like to object to the

change in Instruction “P”, which the Court made.
This changed the instruction materially, regarding the in-
troduction of this into evidence.

I excepts to all of the Court’s refusal of instructions re-
quested ; also for the Courts changes in the Instructions. For
that reason I would like to object to these refusals, changes
and deletions and execept to'the Court’s action.

Mr. Kilgore: If Your Honor, please, as Defense Counsel
for the accused Walter Lee Braxton, at this time I would
like to move that the Jury verdict be set aside as being con-
trary to the law and evidence. The fact that the evidence was

insufficient to support a Jury verdict.
page 263 }  Are you going to rule .on the motion about
setting aside the verdict at this time.

The Court: No, sir. I want to think about it and go over -
my notes. ‘ .
~ Mr. Kilgore: Is it in order to make any other motions at

this time in order to perfect the appeal ?

The Court: No, sir. Not until I pass on your motion is it
necessary to do anything to perfect the appeal. You have
already put into the record your objections and exceptions
to the Instructions. I will think about the matter and will
let you know when I’'m ready to decide it.

page 264 } = Theforegoing transcript of teatimony and other

incidents of trial was - stenographically tran-
seribed by the undersigned court reporter who was first duly
sworn according to law.

MARION D. QUESENBERY
Court Reporter

The undersigned, counsel for the defendant and for the
Commonwealth, respectively, in the case of Commonwealth
of Virginia vs. Walter Lee Braxton, pending in the Circuit
Court of Nelson County, Virginia, final judgment wherein
was rendered on the 25 day of Sept. 1967, hereby affix their
signatures to the foregoing transeript of the oral testimony
and other incidents of the trial of said case, as provided by
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Rule 5:1, section 3(e) of the Rules of the Supreme Court of
Appeals, to the end that the same may become part of the
record on appeal.

Given under our hands this 21 day of Nov., 1967.

JOSEPH P. KILGORE
Counsel for Defendant.

ROBERT C. GOAD
Counsel for Plaintiff.

Tendered on this, the 21st day of November
1967, and within sixty days after final judgment.

~ page 265 }

b

C. G. QUESENBERY
Judge of the Circuit Court of
Nelson County, Virginia

Signed on th1s the 21st day of November, 1967, and within
~ seventy days after final judgment.

C. G. QUESENBPRY
Judge of the Circuit Court of
Nelson County, Virginia

1, , Clerk of the Circuit Court of Nelson
County, Vi 1rg1n1a, do hereby certify that the foregoing tran-
seript of the oral evidence and incidents of the trial of the
case of Commonwealth of Virginia against Walter Lee Brax-
ton was received by me on this, the 21st day of November,
1967.

‘ AUSTIN EMBREY
Clerk of the Circuit Court of
Nelson County, Virginia

A Copy—Teste: v »
v Howard G Turner, Clerk.
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