


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 6912 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on 
W ednesday the 6th day of March, 1968. 

WILLIAM J. KIRBY AND 
MARGARET KIRBY, 

against 

E,IRST AND MERCHANTS 
NATIONAL BANK, 

P laintiffs m error, 

Defendant in error. 

From the Circuit Court of the City of Virginia Beach 
Paul Vl. Ackiss, Judge 

Upon the petition of ·william J. K irby and Margaret 
Kirby a writ of error i awarded them to a judgment ren­
dered by the Circuit Court of the City of Virginia Beach 
on the 6th day of October, 1967, in a certain action at law 
then ther ein depending, wherein First and Merchants Na­
tional Bank was plaintiff and the petitioners were defend­
ants; upon the petitioners, or some one fo r them, entering 
into bond with sufficient security befor e the clerk of the said 
circuit court in the penalty of $300, with condition as the law 
dir ects. 
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RECORD 
* * * * * 

page 1 ~ Commonw alth of Virginia, City of Virginia Beach, 
To-wit : to the Hio·h Constable of aid City : 

I her eby command you in th e name of the Commonwealth 
to ummon v\ illiam J. c Margaret Kirby, Lillian Ave., Va 
Beach, Va. to appear before the Judge of Muni cipal Court of 
the City of Virginia Beach, to try thi warrant, at ity Hall , 
Borotwh of Princes Anne, Princess Anne, Virginia, in said 
City, on the 8th day of F ebruary 1967- 10 :AM to an swer the 
complaint of First & Mer chants National Bank upon a 
claim for money, to-wit: for th e urn of $543.47 due Open 
Account with inter est from 12j30j 66 of 6% per annum until 
paid, and costs, and then and ther e make your r eturn. 

Given under my hand this 1 th day of January 1967. 

ALVIN L. RODGUS, Just ice of the P eace 

* * * * * 
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* * * * * 

AFFIDAVIT AND PJ~~CITION FOR REMOVAL 

* * * * * 
This day per sonally appeared befor e me, Margaret S. 

Kindley, a Notary Public in and for the City of Norfolk, 
State of Virginia, in my City aforesaid, \i\Tjlliam J . Kirby 
and Margaret Kirby, who being duly sworn according to law, 
made oath and stat d : That they are the defendants in the 
above entitled action; that the amount in con trover y, ex­
clusive of inter e t, exceeds the sum of Three Hundred 
($300.00) Dollar ; and that they haYe a ubstantial defense 
to the plaintiff's claim. 

* * 

·wiLLIAM J . KIRBY 

MARGARET KIRBY 

* * 
Filed in th e Clerk's Office the 10 day of F eb., 1967. 

Teste : 
J. V. F ., Clerk 
BILLY \Y. BALLOU, D. C. 

* * :)i.: * 



\l.,T. J . Kirby, et al. v. First & Merchants at'l. Bank 3 

page 4 r 

* * 

VIRGINIA : 

In the Clerk's Office of the Circuit Court of the City of 
Virginia Beach: 

First & Merchants National Bank, Plaintiff 
vs. 

·william J. Kirby & Margaret Kirby, Defendant 

To First & Merchants National Bank 
31st Street & Pacific Ave 
Virginia Beach, Virginia 

YOU ARE HEREBY NOTIFIED That the above suit 
was r emoved from the Municipal Court of City of Virginia 
Beach to the Circuit Court of said City of Va. Beach on the 
8th day of F ebruary, 1967, and that said case has been duly 
docketed in said Circuit Court for trial, as provided by law. 

WITNESS, John V. F entress, Clerk of our said Court, a t 
the Courthouse, thi s lOth day of F ebruary, 1967, and in the 
191st year of the Commonwealth. 

JOHN V. FEN TRESS, Clerk. 

By BILLY W. BALLOU, D.C. 

* * * * 
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* * * * 

ORDER 

For good cause shown and upon motion duly made, the 
defendants each being agreeable ther eto, Reid M. Spencer is 
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permitted to withdraw from further participation in this 
case, and his name, as counsel for the defendants, shall 
be struck from the r ecord. 

Enter 8j29 j 67. P. W. A . 

• • • • • 

page 6 r 
• • 

IN THE CIRCUIT COURT OF THE CITY OF VIR­
GINIA BEACH ON THE 11TH DAY OF SEPTEMBER, 
1967. 

• • • 

ORDER 

This day came the parties, and their attorneys, and a jury 
not being demanded, the whole matter of law and fact was 
submitted to the Court for consideration and after hearing 
the evidence and argument of counsel, the Court doth find 
for the plaintiff, in the amount of Five Hundred Forty Three 
Dollars and forty seven cents, ($543.47), said amount being 
due by open account. 

Whereupon, it is consider ed by the Court that the plain­
tiff r ecover against the defendants, the amount of Five 
Hundred F orty Three Dollars and F orty Seven Cents 
($543.47), with inter e t from September 11, 1967, until paid 
and his cost s in this behalf expended . 

• 
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* * * 

MURPHY AND McGEEIN 
Attorneys at Law 

2474 East Little Creek Road 
Norfolk 18, Virginia 

September 19, 1967 

Mr. Floyd E. K ellam, Jr. 
Kellam and K ellam 
Board of Trade Building 
Norfolk, Virginia 

Re : First & Mer chants National Bank 
v. 
William J . Kirby and Margaret K irby 

Dear Floyd : 
In accordance with your letter of September 18th indicat­

ing that September 27th would be a convenient time for you 
to argue my motion to set aside judgment in connection 
with th e above matter, I shall at that time move the Court 
to set aside the judgment. 

At 9 :30A.M. 
The r eason for the motion is that I believe the judgment 

is contrary to the law. First, 8.4-213 of the Code of Virginia 
(Uniform Commercial Code) indicates a item is finally paid 
when the bank has paid the item in cash. The testimony of 
Floyd Waterfield indicated that his bank had cashed the 
check in question and, of course, the check was also drawn 
on his bank. Therefore, once the bank had cashed the check 
drawn on itself the item, according to the above mentioned 
Code section, is finally paid and the matter then rests between 
the bank and the drawer of the check 

Secondly, should the Court det ermine that the check was 
not cashed, and frankly I can see no conclusion by the Court 
that the check was not, in fact, cashed, but if it had not been 
cashed and was merely accepted for deposit, Section 8.4-302 
indicates that if the bank r etains the item beyond it s midnight 
deadline, it is still accountable for the check, if it does not 
send notice of dishonor as r equired by this section. So, in 
any event, it would seem that since First & Mer chants was 
both the depository bank and the payor bank, it would be 
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tuck with the ch ck under this section, even if the check 
had been in fact depo ited. 

I had always consid r ed the point so elementary as far as 
the law of negotiable instruments is concerned that 

page 8 ~ I had not checked the ca e Jaw on the subject. I 
still have not had an opportunity to completely 

brief th e point, but I have checked Mi chie's Jurisprudence 
and under Bank and Banking in Volume 3, page 57, it cites 
the case of Citizens B ank ver sus S chwarz child as follows : 

"In the ca e of a check, the cashier is called upon to pay 
away the funds of the bank. If the drawer ha no funds ther e, 
it is the folly of the bank's offi.cer to pay it; wher eas the payee 
is in no default, and ther efore he should not be bound to 
r efund, since it ·would be hard to turn him round to the 
drawer, who may no longer be solvent." 

In the arne annotation the following quote is taken from 
an article in 2 Va. L. R v. 447: 

"Generally, money paid under a mi stake of fact may be 
r ecover ed back, but th payment of a check or note by a bank 
upon which it is draw11, or at which it is made payable, under 
the mistaken belief that the drawer of the ch ck or the maker 
of the note has sui1i.cient funds to hi s cr edit to pay the check 
or note seem to be an exception to the general rule. Such 
payments cannot be r ecover ed back. The payment i a 
finality, and the fact that the drawer or maker had no funds 
on deposit doe not alter the situation." 

I have asked the court r eporter to type a transcript of 
the testimony, ·which I have been promised will be completed 
prior to th e 27th. I will have this at the hearing on my 
motion in the event ther e is any controver y or mi sunder­
standing as to the testimony in the case. 

You will note I am sending a copy of this 1 .tter to Judge 
Acki ss in the event he should desire to check th e applicable 
statutes and the cases mentioned prior to the date of the 
argument and at that time I expect to pre ent additional 
authority in support of my motion. 

Very truly yours, 
JAMES A. MURPHY, JR. 

JAMj zb 

Copy to : The Honorabl Paul W . Ackiss 
Judge of the Circuit Court 
City of Virginia Beach 
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* * * * 

KELT AM AND KELLAM 
Attorneys and Counselors at Law 

Board of Trade Building 
Norfolk, Viro·inia 

September 29, 1967 

Honorable Paul \V. Acki ss, Judge 
Circuit Court of Virginia Beach 
City Hall 
Pr incess Anne Station 
Vi r o· inia Beach, Virgini a, 2345G 

Dear Judge Ackiss : 

R e : First & Merchants National Bank v . 
\Villiam J. Kirby and Margaret Kirby 

As attorney for th e plaintiff in the above tyled ca e, I 
des ir e to submit th e following bri ef memorandum in reply to 
th o memorandum of James A . . Murphy, Jr. dated September 
19, 1967. 

Th e suit by the plaintiff on an open account was originally 
filed in the Municipal Court of Virginia Beach, Virginia, and 
snb ·equontly r emoved to the Circuit Court of Virginia Beach, 
Virginia. 

It i the plaintiff' s contention that the open account was 
created by virtue of both defendants endor ing a check which 
was presented to the plaintiff bank on December 30, 1966. 
Both defendants by so endorsing the check agreed to pay the 
instrument according to its tenor at the time of th eir endorse­
ment to the holder (this ca e, the plaintiff bank). In support 
of thi s po ition I quote the following provisions of Section 
.3-414 of the Code of Vir,. in ia, 1950, as Amended (Uniform 

Commercial Code) : 

"Contract o indorser; order of liability.-(1) Unless the 
indor ·ement otherwi se specifies (a by such words as 'without 
recourse') every indorser engages that upon di honor and 
any necessary notice of dishonor and protest he will pay the 
in trument according to its tenor at the time of his indorse­
ment to the holder or to any subsequent indorser who takes 
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it up, even though the indorser who takes it up was not 
obligated to do so." 

In view of the foregoing, the question of whether or not 
the check in question was finally paid, as contended by counsel 
for the defendants, is immaterial. Assuming, however, the 

question of whether or not payment was finally 
page 10 r made by the bank is material, counsel for the 

plaintiff as erts such payment or cr dit is con­
troll d by the d positor's contract, which was r eceived in 
evidence as a plaintiff exhibit. The contract p rovided that 
l!...,irst & Merchants ational Bank acts only as depositor's 
collecting agent and a sumes no r esponsibility beyond it 
exercise of due care. All items are cr edited ubj ect to final 
payment and to r eceipt of proceeds of final payment in cash 
or solvent cr edits by thi s bank at its own office. 

Defendants contend that Section 8.4-302 of the 1950 Code 
of Virginia might control in this particular case. As set 
forth in Mr. Murphy 's letter of September 19, 1967, defend­
ants claim that the bank i accountable for the check if the 
bank r etain the check beyond its midnight deadline, if notice 
of di honor is not sent. The evidence at the trial (testimony 
of Mr. Floyd E . ·waterfield, Jr.) was as follow : The check 
in question was deposited after 4 :00 P .M. on Friday, Decem­
ber 30, 1966. Any deposit r eceived afte r 2 :00P.M. on a Friday 
is considered Monday's work, except when Monday is a 
holiday, in which case it would be consider ed Tuesday's work. 
Ther efore, in this particular case, for banking purposes, the 
check was deposited on Tue day, January 3, 1967 (Monday 
b ing a holiday ). On the ni o-ht of January 3, 1967, the check 
was forwarded by the branch bank to the main branch of 
Fir t & Merchants ational Bank and in accordance with 
normal procedure wa posted the following day, tha t i , 
J anuary 4, 1967. This is the date that the bank discover ed 
that the maker of th check did not have sufficient fund in 
its account. Ther efore, the check was r eturned to the branch 
bank on the following day (January 5, 1967) . On January 
5, 1967, the endorser s, the defendants her ein, were notified 
that ther e wer e insufficient funds in the maker's account. 
According to Mr. Waterfield's testimony, the defendants wer e 
notified of this situation several times each dav. 

The official comment to ection 8.4-213 of the 1950 Code of 
Virginia, at Page 3 1, sta tes as follows : 

"If the r eceipt, d po it ticket, passbook or other agTeement 
with A is to the ffect that any cr edit so nter ed is pro­
visional and may be r evoked pending the time r equired by the 
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payor bank to process the item to determine if it is in good 
form and there are funds to cover it, such r eservation or 
agr eement keeps the r eceipt or cr edit provisional and avoids 
it being either final settlement or final payment." 

In the case at hand, the depositor's contract provided that 
all items are credited subj ect to final payment and r eceipt of 
proceeds of final payment in cash or solvent credit by this 
bank at its own office. 

In summary, plaintiffs contends that both defendants are 
liable on an open account by virtue of their endorsement 
of the check in question. \ iVb ether or not payment was final 
(according to the defendants' contention) is immaterial; how­
ever, if material, th e defendants are still liable, and the 
judgment of the Court r endered on September 11, 1967 should 

not be set aside. 
page 11 r In conclusion, the defendants should not be 

allowed to r eceive money from the plaintiff bank 
on a worthless check which they had agreed to pay according 
to its tenor. They agreed to pay the instrument by virtue of 
their endorsement which runs to any holder . (See official 
comment to Section 8.3-414, above) 

vVith kindest r egards, I r emain, 

Very truly yours, 
FLOYD E . KELLAM, JR. 

FEK:smw 

cc : Mr. James A. Murphy, Jr. 
Filed Oct. 2, 1967. 
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* 

JOHN V. FENTRESS, Clerk 

By R. H . vVENT, D.C. 

* * 

JUDGMENT 

This 29th day of September 1 1967, both parties appeared 
before this Court by Counsel to agrue the motion of the 
Defendants to set aside the judgment of this Court r ender ed 
on the ltlh day of September, 1967, to ·which judgment the 
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Counsel for the Defendant took exception and made motion 
to set aside the judgment and upon which motion the judg­
ment was suspended and the cause continued; a written mo­
tion to et aside the judgment of the Court was filed by 
the Defendant under a plea dated September 19, 1967, and the 
motion was answer ed by a written plea of Counsel for the 
Plaintiff of September 29, 1967, which pleas are filed with 
the papers in this cause ; after due consideration of the 
pleas of counsel for all parties to this cause and the argument 
of Counsel and the r ecord of trial, the Court doth overrule 
the motion of the Defendant to set aside the judgment of 
this Court rendered on the 11th day of September, 1967, and 
the Court doth find for the Plaintiff in the amount of Five 
Hundred Forty-three and 47 j 100 Dollars ($543.47) due by 
open account and whereupon it is considered by the Court 
that the Plaintiff r ecover against the Defendants Five Hun­
dred Forty-three and 47/ 100 Dollars ($543.47), together with 
interest from the 29th day of September, 1967, until paid and 
costs; to which judgment and action of the Court Counsel 
for the Defendants doth duly except. 

Enter this 6 day of October, 1967. 

PAUL \TV. ACKISS, Judge 

I ask for this : 
FLOYD E. KELLAM, JR., p.q. 

Seen and Except : 
DONALD C. GREY, p .d. 
JAMES A. MURPHY, JR., p.d. 

page 13 r 

* * 

NOTICE OF APPEAL AND 
ASSIG MENTS OF ERROR 

To the Clerk of the Circuit Court of the City of Virginia 
Beach: 

Counsel for \lVilliam J. Kirby and Margaret Kirby, the 
defendants in the above styled case in the Circuit Court of 
Virginia Beach, Virginia, hereby gives notice of appeal from 
the Judgment and order enter ed in this case on October 6th, 
1967, and sets forth the following assignments of error: 
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1. That the court erred in refusing to grant the defend­
ants' motion to strike the plaintiff's evidence and in failing 
to grant the defendants a summary judgment. 

2. That on September 11th, 1967, the day of the trial before 
the Judge, the court err ed in finding for the plaintiff and 
awarding judgment to the plaintiff in any amount because the 
judgment and the order of the comt enter ed that day wer e 
unsupported by the evidence and contrary to the law. 

3. That on September 29th, 1967, the court erred in re­
fusing to grant the defendants' motion to set aside the judg­
ment of the court r endered on September 11th, 1967, in that 
the judgment was contrary to the law and evidence. 

4. That on October 6th, 1967, the court er red in entering 
an order finding for the plaintiff and granting judgment to 
the plaintiff in the amount of $543.47 or in any amount on 
open account or otherwise, as such finding and judgment are 
unsupported by the evidence and contrary to the law. 

Filed Nov. 10, 1967. 

JAMES A. MURPHY, JR. 
Counsel for William J . Kirby and 

Margar et Kirby 

JOHN V. FENTRESS, Clerk 

By BILLY vV. BALLOU, D.C. 

page 14 r I certify that a copy of the foregoing Notice of 
Appeal and Assignments was mailed to Floyd 

E. K ellam, Jr., Counsel for the Plaintiff, and that a copy 
ther eof was personally deliver ed to him, at his offices in 
Virginia Beach, Virginia, on the lOth day of November, 1967. 

JAMES A. MURPHY, JR. 
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* * * * 

NOTICE 

TO: Floyd E. K ellam, Jr., Esquire 
Counsel for the Plaintiff 
115 North Plaza Trail 
Virginia Beach, Virginia 

PLEASE TAKE NOTE that on the lOth day of November, 
1967, at 5 :15 O'clock P .M., I deliver ed the stenographic Teport 
(original copy only ) of the testimony and other proceedings 
of th e trial to the desk of Judge Paul W . Ackiss, Judge of 
the CiTcuit Court of Virginia Beach, at his office in the Court 
House of the Circuit Court of ViTginia Beach, Princess Anne 
Station, Virginia B each, Virginia. 

PLEASE TAKE NOTICE that I will appear before Judge 
Paul \.,li,T. Ackiss at 10:00 O'clock A.M. FTiday, November 17, 
1967, or as soon theTeafter as counsel may be heard, to make 
any conections, deletions or additions in the said transcript 
and stenographic r eport that Judge Ackiss may direct and 
to make any additions, deletions or corrections to the record 
that counsel may agree to andj or have approved and au­
thorized by Judge Ack:iss, and at that time I will a k that 
counsel affix a certificate to the r ecord certifying that the 
r ecord and tran cript and stenograph ic r eport are a true and 
correct r eport of all trial proceedings. 

* * 

Filed Nov. 13, 1967. 

WILLIAM J . KIRBY and 
MARGARET KIRBY 

By DONALD C. GREY 
Of Counsel 

* * * 

JOHN V. FENTRESS, Clerk 

By R. H . vVEST, D. C. 
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K E LLAM AND KELLAM 
Attorneys and Counselors at Law 

Board of Trade Building 
Norfolk, Virginia 

November 16, 1967 

The Honorable Paul \V. Ackiss 
Judge of the Circuit Court of Virginia Beach 
City Hall, Princess Anne Station 
Virginia Beach, Virginia, 23456 

Dear Judge Ackiss : 

Re : First & Merchants National Bank, Plaintiff 
vs. 
-William J . Kirby and Margaret Kirby, Defendants 

In connection with the above-styled case, it is r espectfully 
submitted that the transcript of the or al testimony, which 
counsel for the defendants have purportedly tender ed to you, 
cannot under the Rules of Appellate Proceedings be certified 
by you. 

Rule 5 :1, Section 3 (e) provides that the transcript be 
tendered to the judge within 60 days after final judgment. 
Rule 5 :1 Section 3 (f) further provides that counsel tender­
ing the transcript must fulfill two r equirements : first, give 
opposing counsel reasonable written notice of the time and 
place of tendering the transcript; and second, give opposing 
counsel a r easonable opportunity to examine the original or a 
true copy of the transcript. 

Counsel for th e plaintiff submits that the transcript was 
not tender ed to the judge within sixty days after final judg­
ment. In fact, notice of counsel for the defendants indicates 
on its face that th e transcript has never been tender ed to the 
judge. The notice states that "on the lOth day of November, 
1967, at 5 :15 o'clock P .M., I deliver ed the stenographic r eport 
(original copy only) of the testimony and other proceedings 
of the trial to the desk of Judge Paul M. Ackiss-." Counsel 
for plaintiff at this time knows of no action taken by counsel 
for the defendants to tender the tran scr ipt to the judge, as 
required by Rule 5 :1, Section 3 (e). 
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Notwithstanding th foregoing, counsel for the plaintiff 
further respectfully submits that counsel for the defendants 
did not give counsel for the plaintiff (1) reasonable written 
notice of the time and place of the tendering of the transcript 
or (2) a r easonable opportunity to examine the transcript. 

Counsel for the defendants delivered to counsel 
page 17 ~ for the plaintiff on November 10, 1967, at 4 :30 

o'clock P .M. at the law office of Kellam and 
Kellam, Attorneys, Board of Trade Building, Norfolk, Vir­
ginia written notice that "on the lOth day of November, 1967, 
the under signed (counsel for d fendant ) will bring to the 
Honorable Paul W. Ackis , Judge of the Circuit Court of 
the City of Virginia Beach, Virginia, at the courthouse of 
said city, the stenographic r eport of th testimony and other 
proceedings of the trial for the purpose of pres nting the 
arne to the Supreme Court of Appeal of Virginia-." It 

is apparent on the face of the notice that counsel fo r the 
plaintiff was not given r easonable written notice or a reason­
able time to insp ct th r ecord. In fact, the r ecord was 
hurriedly presented to counsel for the plaintiff with the 
r equest that he accept legal service so that th transcript 
could be immediately taken to the "courthouse." Counsel for 
plaintiff never had any opportunity to examine the tran cript. 

In Steingold v. S eaton, 187 Va. 923, 4 S.E. 2d 908, the Su­
preme Court of Appeals held that the tender of the transcript 
within the sixty days is mandatory. Furth rmore, the Su­
preme Court of Appeals held in the ca e of Kornegay v. 
Richmond, 185 Va. 1013, 41 S.E. 2d 45, that the r equirement 
that counsel tendering the transcript shall give opposing 
counsel r easonable written notice is an important step in 
p rfecting an appeal, and that its plain purpo e i to give 
opposing counsel an opportunity of examining the purported 
r ecord and ascertaining ·whether it contain an accurate de­
tail of what has transpired in the court below. 

The Supreme Court of Appeal held in Fall Church v. 
Myers, 187 Va. 110, 46 .E. 2d 31, that with r egard to giving 
opposing counsel r easonable written notice, what is a r eason­
able time depends upon circumstances and usually is deter­
mined by the trial judg ; and in the case of tockely v. Owens, 
1 9 Va. 248, 52 S.E. 2d 164, the same Court stated that the 
provision as to r a onable notice is governed by the ci rcum-

tanc s in each cas and that the notice should be given at 
uch time a will afford oppo ing coun el an opportunity to 

appear and to examine the transcript. 
In thi particular ca e, counsel for the defendants insisted 

that counsel for the plaintiff "accept legal service." In Falls 
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Clvu.rch v. Myers, infra, the Court stated that leaving a copy 
of the notice at the office of opposing coun el and talking to 
him two days later, just before tendering the transcript to 
the trial judge, and insisting, over the objectio'n of opposing 
cownsel, ttpon immediate certification, is not r easonable notice 
within the purview of the statutes or the rule. And in the 
ca e of S'nead v. Commonwealth, 200 Va. 850, 108 S.E. 2d-
399, the Court stat d that notice delivered to the Common­
wealth's Attorney at his r esidence thirty minutes befor e ten­
derinO" a narrative tatement of the evidence to the trial judge 
for his signature, does not constitute r easonable notice within 
the plain meaning of Rule 5 :1, Section 3 (f ) . 

Although counsel for the plaintiff desir es to accommodate 
counsel for th def ndants to any extent possible, 

page 18 r the und r signed cannot waive the rights and pro-
tections guaranteed the plaintiff in this case, es­

pecially, where plaintiff and its counsel are of the opinion 
that th def ndants seek to be unjustly enriched to the detri­
ment of the plaintiff. 

Ther efore, in view of the foregoing, it is r esp ctfully sub­
mitted that the transcript cannot and should not be certified 
by the Court. 

Respectfully submitted, 

FLOYD E. KELLAM, JR. 

This is to certify that counsel for the plaintiff mailed a copy 
of the foregoing letter to Murphy and McGeein, 2474 Ea t 
Little Creek Road, Norfolk, Virginia, on Novemb r 16, 1967. 

FLOYD E . KELLAM, JR. 

FEK:smw 
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TO: Floyd E. K ellam, Jr. , Esquire 
Counsel for the P laintiff 
115 North Plaza Trail 
Virginia Beach, Virginia 

PLEASE TAKE NOTE that on November 17th, 1967, I 
formally presented the original of the trial transcript and 
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tenographic r eport of the trial proceedings in this cause 
to Judge Paul \¥. Acki , one of the Judges of the Circuit 
Court of the City of Virginia Beach, Virginia, for hi s r eview 
and examination prior to certification, and in accordance 
with his order of that day, with both Couns 1 pr s nt, and 
later announced in an ord r enter ed, I was r equired to give 
you notice of the date on which Counsel for the Defendant 
would r equest certification of the record. 

PLEASE TAKE NOTICE that I will appear before Judge 
Paul W. Acki s at 10 :00 A.M., Friday, Decemb r th, 1967, 
or as soon th er eaf ter as Counsel may be heard, and r equ st 
certification of the transcript and stenographic r eport of th e 
trial proceedings by th trial judge. 

-wiLLIAM J. KIRBY and 
MARGARET KIRBY 

By DONALD C. GREY 
· Of Counsel 

DO LD C. GREY, p.d. 
24 7 4 East Little Cr ek Road 
Norfolk, Virginia 

I certify that a true copy of the foregoing notice was 
mailed to Floyd E. K ellam, Jr., E squire, at hi offices at 
115 North Plaza Trail, Virginia Beach, Virginia, and to Paul 
\¥. Ackiss, Judge of the Circuit Court of the City of Virginia 
Beach, Virginia, this 2 th day of November, 1967. 

DO JALD C. GREY 

page 20 ~ 

* 

This 17th day of November, 1967, Donald C. Grey, Counsel 
for the Defendants, and Floyd E. K ellam, Jr. , Counsel for 
the Plaintiff, appear d befor e me, Paul \¥. Ackiss, one of 
the Judges of the aforesaid Court. They appear d upon the 
notice of Counsel for th e Defendants addressed to Counsel 
for the Plaintiff dated November 11, 1967, a copy of which 
is filed with the paper s in thi s cause, wherein it was stated 
that Counsel for th Defendants de ired to appear before the 
Judge to make corr ction , deletions and additions in the 
transcript and stenographic r ecord of the trial proceedings 
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as the Judge or the Counsel for the Plaintiff may r equire 
and to have the record certifi ed by Counsel for both sides; 
and they also appeared upon the notice and motion of Counsel 
for the Plaintiff that he was opposing any certification of the 
record on the grounds that the r ecord of the trial was not in 
fact tendered to the trial Judge within sixty (60) days of the 
final judgment, and the fact that ther e was no r easonable 
notice to Counsel for the Plaintiff as to wh en the r ecord 
would be tender ed for certification, and also upon the grounds 
that Counsel for the Plaintiff did not have a r easonable 
opportunity to examine the transcript of the trial proceed­
ings before certification of the transcript by the trial Judge. 

Counsel fo r the Plaintiff r efus ed to certify the transcript 
of the trial proceedings at the time of this appearance on 
November 17th, 1967. 

vVhereupon, Counsel did argue their motions. 
Counsel for the Defendants did deelare : 
1) That he did not want certification of the transcript of 

the trial proceedings by the Judge on this date or any time 
before Counsel for the Plaintiff or the Judge had a r easonabl e 
time to r eview the transcript of the proceedings and, if nec­
essary, to make appropriate corrections, deletions or addi-

tions ther eto ; 
page 21 t 2) That when the record was left on the trial 

judge's desk at 5 :15 P .M. on November 10, 1967, 
he was only providing the judge with the original of th e 
transcr ipt and stenographic r eport in order that the judge 
might begin r eview thereof; 

3) That Coun sel for the Plaintiff was notified of thi s fact 
by Counsel for the Defendants at 4 :30 P.M., November lOth, 
1967, so that Counsel for the Plaintiff could later appear 
and object to any portion of the record and make or have 
made any corrections that he may desire ; 

4) That by giving notice of the time it ·was presented to 
the judge, he did not desire to limit the Court or Counsel 
for the Defendants in the time available fo r examination and 
review of the trial transcript and stenographic r eport; 

5) That he was in fact formally presenting th e tran script 
of the trial testimony and other proceedings to Paul \J...T. 
Acki ss, Judge, this 17th day of November, 1967, upon notice 
to Counsel for the Plaintiff dated November 11th, 1967; and 
that he did not desire certification of the r ecord and transcript 
until both Counsel for the Plaintiff and the trial judge had a 
r easonable opportunity to review and examine the transcript 
and make any appropriate or necessary changes ther ein. 

Counsel for the Plaintiff did argue, in accord with his brief 



18 Supreme Court of Appeals of Virginia 

dated November 16, 1967, which was filed with the Court on 
November 17, 1967, that the final judgment in this cause was 
enter ed on September 11th, 1967, and that therefore the 
time of presenting the r ecord for certification and the r eason­
ableness of the advance notice th er eof on November lOth, 
1967, was criti cal as to the perfection of an appeal. 

UPON CONSIDERATION \?\THEREOF, the Court does 
ORDER and ADJUDGE: 

1. That a judgment was r ender ed by this Court on Septem­
ber 11th, 1967, to which action of the Court Counsel for the 
Defendants took exception. 

2. That Counsel for the Defendants made a motion to set 
aside the judgment by hi letter dated September 19th, 1967, 

addressed to Floyd E. K ellam, Jr., Attorney for 
page 22 ~ the Plaintiff, a copy of which letter is filed with 

the papers in this cause and which was furni shed 
to the trial judge. 

3. ·That Counsel for the Plaintiff opposed the motion to 
set aside the judgment of the Court by his letter dated Sep­
tember 29th, 1967, addressed to the Honorable Paul \V. 
Ackiss, Judge, a copy of which was furnished to Counsel for 
the Defendants. 

4. That on September 29th, 1967, Paul W. Ackiss, one of 
the Judges of this Court, did hear the motion of Counsel 
for the Defendants and, after hearing arguments from Coun­
sel for the Plaintiff and Defendants, did overrule the motion 
to set aside the judgment of this Court render ed on the 11th 
day of September, 1967, and did find for the Plaintiff in the 
amount of $543.47 and give judgment for the Plaintiff in 
said amount, together with inter es t from the 29th day of 
September, 1967 until paid and costs, all of which action of 
the Court was announced in an order entered by Paul Y.l. 
Ackiss, Judge, on the 6th day of October, 1967. 

5. That the judgment of September 11th, 1967, was not a 
final judgment. 

6. That Counsel for the Defendants has not demanded, r e­
quested or insisted upon an immediate certification of the 
r ecord by the trial judge. 

7. That the record and transcript of trial was fo rmally 
presented for certification by Counsel for the Defendants 
on November 17th, 1967. 

8. That Counsel for the P laintiff shall have a r easonable 
time, beginning with November 17th, 1967, within which to 
examin e the transcript of the trial proceedings and propose 
any corrections, additions or deletions, that he may consider 
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appropriate or necessary, prior to certification by the t rial 
judge. 

9. That the trial judge will not certify the transcript and 
stenographic report of the trial proceedings as presented to 
him on November 17th, 1967, unless and until Counsel for 
the Defendants shall appear before him, upon r easonable 
notice to Counsel for the Plaintiff, r equesting such certifica-

tion. 
page 23 ~ To which action of the Court, Counsel for the 

Plaintiff duly excepted. 

ENTER THIS 5 DAY OF DECEMBER, 1967. 

P. vV. A., Judge 
I ask for this: 
DONALD C. GREY, p.d. 

SEE and EXCEPT : 
FLOYD E . KELLAM, JR., p.q. 

* 
TRANSCRIPT OF TESTIMONY 

Following is stenographic transcript of the testimony in­
troduced and proceedings had upon the trial of the above 
entitled case, in said court, on the 11th day of September, 
1967, before the Honorable Paul W. Ackiss, Judge of the 
Circuit Court of the City of Virginia Beach. 

APPEARANCES : 
FLOYD E. KELLAM, JR., ESQ. 
Counsel for the P laintiff 

DONALD C. GREY, ESQ. 
JAMES A. MURPHY, JR., ESQ. 
Counsel for the Defendants 

page 2 ~ 

* * * * 
(Editor's Note : Page numbers refer to transcript of evih<u..«J 

EXHIBITS 

Plaintiff's Exhibit 1 (Record of Account) 
Plaintiff's Exhibit 2 (Check) 
P laintiff's Exhibit 3 (Signature card) 

PageS 
8 

10 
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Defendant's Exhibit 1 (Deposit slip) 
Defendant's Exhibit 2 (Debit memo) 
Defendant's Exhibit 3 (Checks) 
Defendant's Exhibit 4 (Statement) 

page 3 r 

TO : FLOYD E. KELLAM, JR. , ESQ. 
Counsel for the Plaintiff 

18 
24 
36 
39 

PLEASE TAKE NOTE that on the lOth day of Novem­
ber, 1967, the under signed will bring to the Honorable Paul 
W. Ackiss, Judge of the Circuit Court of the City of Virginia 
Beach, Virginia, at the court house of said city, the steno­
graphic r eport of the testimony and other proceedings of the 
trial for the purpose of presenting the same to the Supreme 
Court of Appeals of Virginia with a petition for a writ of 
error and supersedeas to the final judgment in the trial court 
in said case. 

* 

\iVILLIAM J. IURBY and 
MARGARET KIRBY 

DONALD C. GREY 
Counsel for the Defendants 

* 

I certify that a copy of the foregoing notice was deliver ed 
to Floyd E . K ellam Jr. at 4:30P.M. November 10, 1967. 

DONALD C. GREY, p.d. 

page 4 r Mr. Grey : Counsel at this time moves the Court 
to direct the plaintiff in this action to furnish coun­

sel for the defendant with a statement of the account between 
the plaintiff and the defendant with r espect to the banking 
account at First and Merchants National Bank, none of which 
statements have been r eceived since January of this year. 

Mr. K ellam: Your Honor, this case has been pending since 
January 1 of this year and I think it's a little late-

The Court : I think it's a little late to come in and ask for 
the ground-

Mr. Grey: Our position is, according to their warrant, they 
have proceeded on open account. Of course, we are a little 
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in the dark in that r espect. However, if they are talking 
about some contracts or r elationship between th e parties, 
this would include a statement of account which would be due 
each month under agreement between the parties and non e of 
which have been furni shed to the defendant to put him in a 
position of presenting to this Court a history of the transac-

tions between the individual and the in stitution 
page 5 r which brings thi action. 

The Court : Of course, the amount ued fo r is 
$543.47, January 18, 1967. After that date, I think it is 
admissible. 

Can you give him an account up to that date~ 
Mr. K ellam: They had an account prior to that date and 

it was not necessary to r ender them one afterwards. 
Mr. Grey : Th e evidence in this case will indicate, I am 

sure, that they intend to r ely on matter s tha t have taken place 
both before and after the date r eferred to and, of course, 
the evidence will certainly r elate the matter s befor e and 
after that date, and there has been no statement of account 
furnished to the defendant in that case since December 9, 
1966. 

The Court : It seems you all could have gotten it. This 
was set at the r egular docket call, wasn't it, Mr. Kellam ~ 

Mr. K ellam: Yes, sir. This is the third time it has been 
et. 

Mr. Gr ey : \ i"\T e actually came in this ca se a couple of weeks 
ago as counsel. 

pag 6 r The Court : I know. vVasn't it Mr. Spencer ~ 
Mr. K ellam : Correct. 

The Court: I overrule your motion to which action you 
note your exception. 

1r. Grey: \V e except. 

(\~Titness sworn). 

(Reporter sworn). 

Mr. K ellam : I have no op ning statement, Your Honor. 
Mr. Grey : vVe have no opening statement. 
The Court: Call your :first witn ess. 

(Floyd E. \iVaterfield called to witness stand by Mr. 
K ellam ). 
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FLOYD E. ,WATERFIELD, Witness call d by Counsel 
for the Plaintiff, having be n first duly sworn, was examined 
and testified as follows : 

DIRECT EXAMINATIO 

Examined By Mr. K ellam : 
Q. State your name. 
A. Floyd E. v\ ater:fi eld. 
Q. vVhat is your position in First and Merchant ational 

Bank ~ 
page 7 r A. Vice-president. 

Q. Where are you locat d. 
A. Princess Ann Plaza. 
Q. How lona have you been there~ 
A. -with the Prince s Anne Plaza, two y ars last Sep-

t mber . 
Q. How long have you been with the bank. 
A. Eleven and a half y ars. 
Q. Does the bank have an account with hs. \ iVilliam J. 

Kirby, or did they have an account ~ 
A. They did. 
Q. I s this a r ecord of Mrs. Kirby's account at the bank ~ 
A. That is correct. 
Q. ·what was the unpaid balance as of December 30, 1966, 

on that account~ 
A. 1966 ~ 
Q. Yes, 1966. -what is the unpaid balance on that account 

at this time~ 
A. At this time, w how that they have an overdraft 

which we have closed out at the present time. 
Q. \ iVhat was th e amount. 
A. $543.47. 

Mr. K ellam: Your Honor, we would like to have this 
marked for identification and admitted into evi­

page 8 r dence. 
The Court : So marked. ( P1) . 

Mr . Kellam : 
Q. Did Margaret Kirby or William Kirby bring you a 

check to deposit on December 29, 1966 ~ 
A. Yes, sir, they did. 
Q. Wa that check presented to the bank ~ 
A. Correct. 
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Q. \Vho is the maker of that ch eck ~ 
A. Neu e Engin eering and Dredging Company. This was 

on a Friday n ight. 
Q. Is that check endorsed ~ 
A. Y s, sir, it is. 
Q. By whom. 
A. By \Villi am J. Kirby and Margaret Kirby. 
Q. \Vhat is the amount of that check . 
A. The amount is $2,500.00. 

Mr. K ellam: \Ve offer that in evidence, Your Honor. 
The Cour t: P2. 

Mr . K ellam: 
Q. Tell what happened to thi s particular check. 
A. \Ve r eceived it for deposit on Friday night, the 29th. 

IN e deposited $2,300.00 and gave back cash, $200.00. 
paO'e 9 ~ This check on Friday's work did not go through 

until the following day. In other word , our Friday 
night's work goes through on Monday. So, in other words, 
you will find on the back of the check it wouldn't be stamped 
the 29th. Our work is carried over until the following day. I 
think you will find all bank continue their ·work over. 

Q. Did the check clead 
A. No, sir, it did not clear because the Neuse Engin ering 

Company, well, th ey had insuffici ent fund and it was r e­
turn ed back to Mr. and Mrs. Kirby. 

Q. vVhen tl1 e bank discover ed that ther e wer e not ufficient 
fnnds in the Neuse account, what did the bank do 1 

A. \li,T ell, we contacted Mr. and Mrs. Kirby in reference 
to thi. to let them lmow that the check had come back, fo r 
them to r eimburse us because at that particular time we 
could not charge it to their account because they had over ­
drawn their account and th er was insufficient fund s to charge 
it back to the account. 

Q. And what happened 1 Did they make the check good 1 
A. They did not make the check good and we continued 

to hold this check which they stated they would b 
page 10 ~ in to cover and, at the present time, it has not been 

cover ed. 
Q. So when it >vas not covered, what did the bank do 
A. Vlell, ·we had to charge it off as a loss. 
Q. Did you apply the fund of Mrs. Kirby's account to this 

check ~ 
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A. Yes. 
Q. And that left a balance of what in thi account1 
A. $543.47. 
Q. Mr. \Vaterfield, is this a r ecord of Mrs. Kirby's ac­

count with the bank ~ I s that her account card ~ 
A. Yes. That is her signature card when she opened 

the account. 

Mr. K ellam: Your Honor, we offer this in evidence. 
The Court: P3. 
Mr. K ellam: I have no further questions of this ·witness, 

Your Honor. 

CROSS EXAMINATION 

Examined By Mr. Murphy : 
Q. Mr. vVaterfield, I am going to place this in front of 

you so you can see it. It might be helpful in answering the 
questions. 

This statement begins on January 10, 1967, is 
page 11 ~ that correct ~ 

A. Yes, sir. 
Q. It shows at that time a balance in the account of 

$1,654.53 ~ 
A. That is right. 
Q. On January 9, ther e was some activity on this account. 

Does this indicate a deposit that was made to the account 
of $302.00 ~ 

A. That is correct. 
Q. So your r ecords, then, r eflect a deposit to this account 

of $302.00 on January 9 ~ 
A. Yes, sir. 
Q. Can you determine whether this was actually a deposit 

or another check that had originally been honored by the 
bank and the bank r eceived the funds and then cr edited the 
amount back to the depositod 

A. I don't have the accurate r ecords her e with me. I 
couldn't tell exactly what the $302.00 was, but-No, sir, I 
don't know about the $302.00. 

Q. On January 10, we see $2,500.00-TDT indicated on the 
bottom. This r eflect s a debit to the account, is that true~ 

A. Yes, sir. 
Q. I assume that was the check of Neuse En­

page 12 ~ gineering that you have previously identified, is 
that correct~ 
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A. Yes, sir. 
Q. So, then, do I under stand that the bank r efl ects a charge 

back to this account of $2,500.00 on the lOth of January~ 
A. Yes, sir. 
Q. That is when you charged the account back ~ 
A. Yes, sir. 
Q. This check for $2,500.00 that I show you again is also 

drawn on your bank, isn't it 1 
A. That is true, yes, sir. 
Q. And you have indicated that the deposit was received 

by the bank on the 29th of December, is that ri ght ~ 
A. That is correct. 
Q. Does the r ecord of the bank r efiect that you have sent 

to Mr. and Mrs. Kirby a statement such as the one you have 
presented in court this morning ~ 

.N They should have gotten one. I could not tell you if 
they got one or not. They should have gotten one. 

Q. But you have no knowledge, th en ~ I s that what you a re 
saying ~ 

A. No, sir. In other words, I can't tell if any­
page 13 r one gets a sta tement. 

Q. H ow could you tell if you r eceived the deposit 
of $2,500.00 that you r eferred to on the 29th of December ~ 

A. $2,300.00. How do I know we took it in 1 vV e had a 
deposit slip for it. 

Q. Do you have it with you today 1 
A. I believe it's in the folder. Yes, sir, I have a photostat 

of the deposit slip. 
Q. May I see it ~ 
A. Yes, sir. 
Q. This indicates, Mr . vVaterfield, that currency m the 

amount of $2,300.00 was deposited to the accoun t on the 
30th of December. 

A. W e have our check number there of-\Vell, you can see 
wher e we have subtracted the difference on it. vVe did not 
deposit the full check, correct. 

Q. You mean you cashed half the check and deposited half 
the check ~ 

A. vVe deposited $2,300.00 of the $2,500.00 check. 
Q. Did you cash the check before you credited thi deposit ~ 

A. Yes, sir. 
page 14 r Q. So the bank, in effect, cashed the check for 

$2,500.00 and then gave the defendant her e a cr edit 
of $2,300.00 to their account and gave them $200.00 in cash 1 

A. Correct. 
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Q. After they had cashed the ch eck ~ 
A. Correct. 
Q. Now, you are positive that that is what happened ~ 
A. Yes, sir. The teller took the check in. She put $2,300.00 

in the account and gave them back $200.00. 
Q. And you have no r eservations when you say that this 

eheck for $2,500.00 wa cashed, that the defendant got $200.00 
and that the other $2,300.00 in currency was deposited to the 
account? 

A. $2,300.00 was deposited to the account. $200.00 was 
given back in cash. 

Q. Did you understand the question as I asked you ~ I 
said, you have no r eservations with r egard to exactly what 
happened and this is what happen ed ~ 

A. vVe deposited $2,300.00 to the account and gave back 
$200.00. 

Q. So you cashed the check for $2,500.00 ~ 
page 15 r A. Yes, sir. 

Q. Now, can you tell the Court why you waited 
until the lOth of January to charge the account back ~ 

A. Yes, sir. Because we had contact d Mr. Kirby to see if 
he would come in and deposit more money in the account 
to cover this check which came back to us. 

Q. When did you contact him 1 
A. Several times. 
Q. \iVhen did you :first contact him 1 
A. vVhen the check came back. 
Q. When did the check come back ~ 
A. I do not have the exact date on this, but the check, of 

course, we had a holiday in ther e and I do not know the 
exact date that it did come back. May I check~ 

Q. Yes, indeed. 

(Witness looks in folder) . 

A. No, I do not have the exact date that it came back to 
me. 

Q. Do you have any way of determining the exact date~ 
A. Yes, sir. W e have a r ecord that we keep at the bank 

when it came back. 
page 16 r Q. vVhat r ecords would r eflect the date that it 

came back, Mr. vVater:field 1 
A. We have a r ecord when it comes back to our particular 

office. 
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Q. \Vh er e would that r ecord be now ~ 
A. It would be at the Virginia Beach office, 31st Street. 
Q. \ iVhat would the r ecord show ~ 
A. It would show the date that it carne back f r om Neuse 

E ng ineering and Dredging Company and went back to our 
office. 

Q. \Vould you say f r om looking at these r ecor ds tl1at it 
was ar ound the lOth of January 1 

A. No, sir. W e had it earlier than that. In other words, 
we had it earlier and we wer e holding it in our work with the 
under standing that Mrs. K irby was corning in to pick thi up. 

Q. Didn't you know that today you would b called upon 
to answer these question ~ 

A. Yes, sir. 
Q. Thi matter has been discussed at length ·with you, 

right ~ 
A. Well, yes, sir. 
Q. Did you have any r eason for not corning prepar ed to 

answer the e qu stion ~ 

page 17 ~ Mr. K ellam : Your H onor, I don't think that is 
a proper quest ion. 

The Court : This is cross xarnination. I ·will permit it. 

Mr. Murphy : 
Q. vVny didn't you come prepared ~ 
A. The reason I didn't come prepared-V\T ll, in other 

words, I am in banking and I am in cour t now and I had no 
id a- In other words, I l1 ave my r ecords in the bank to show 
wh nit did come back. W e keep accurate r ecords on it. 

Q. F or the purposes of the r ecord, then, on January 10 
this statement, going back, it hows a r ed balance. ·w ould 
you call that a debit balance as far as the bank i concerned ~ 

A. It would be an overdraft. 
Q. Of $543.471 
A. Yes, sir. 
Q. And you have a $2.00 SC. I s that service charge~ 
A. Yes, sir . 
Q. E nter ed on what date~ 
A. Enter ed on the 17th. 
Q. Of January, 1967 ~ 

A. Yes, ir. 
page 1 ~ Q. And then what is this transaction on January 

18, 1967,Mr. Waterfi eld ~ 
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A. January 18, 1967, was a $2.00 deposit memo which was 
a r eimbursement of the $2.00 service charge. 

Q. That brought the balance back to what ~ 
A. $543.47. 
Q. Overdraft ~ 
A. Yes, sir. 
Q. And then on May 24, what is that entry that you have 

on the 24th of May~ 
A. That is a deposit of $543.47 which closed the account 

out. vV e charged this account off. 
Q. vVith $543.47 ~ 
A. Yes, sir. 

Mr. Murphy : I would like to offer this in evidence, Your 
Honor, if I may. It's the deposit slip. 

(D1) . 

Q. Do you r ecognize this, Mr. vVater:field ~ 
A. This is one of our r egular forms that w have at the 

bank. 
Q. Does it indicate a deposit in your bank of $250.00 ~ 
A. This shows a deposit to the First and Mer chants N a­

tional Bank, correct. 
page 19 r Q. That is your bank, isn't it 1 

A. That is true. We have many branches. This 
doesn't say which office. This is not our r egular deposit slip. 

Q. It shows a deposit on January 3 of $250.001 
A. It doesn't say-
Q. Just answer the question, please. It show a deposit 

on January 3 of $250.00 1 
A. Yes, sir. 
Q. After $250.00, it has D37. Does that mean anything to 

you ~ 
A. No, sir. 
Q. vVhat does this symbol designate 1 
A. It did not come to my office. It has nothing to do with 

the Virginia Beach office. 
Q. Does this designate the office~ That is my question. 
A. Jo. 
Q. vVhat does it de ignate, the telled It mu t designate 

som thing. 
A. It would be a teller's machine. I don't know. I have 

never seen that slip before. 

J 
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Mr. Kellam: May I see that ~ 

(Mr. Murphy hands deposit slip to Mr. K ellam) . 

page 20 r Mr. Murphy : 
Q. I show you another check, Mr. ·waterfield. 

It's a check for $250.00 drawn by Mrs. ·w illiam J . Kirby pay­
able to the order of Billy Rhodes. Can you tell whether 
your bank has handled that check or not ~ 

Mr. Kellam: I object, Your Honor. This deposit slip 
does not show what account or anything else. 

Mr. Murphy: The whole thing is tied up to this account, 
Your Honor. 

The Court : You have a check ther e payable to Billy Rhodes. 
Mr. Murphy: It's drawn by the defendant in this case. 
The Court: It's not payable to First and Merchants, is it ~ 

How could it be a credit on his account ~ 
Mr. Murphy: For the purpose of this line of questioning, 

Your Honor, it's to show that on January 17, this item was 
charged back and ther e is nothing on the record of the 
statement submitted by the bank to show any activity on this 
thing after the lOth of January except a service charge and a 

credit back of that service charge. 
page 21 r The Court: You go ahead. I don't see what the 

Rhodes check has to do ·with it. 
Mr. K ellam: Your Honor, I believe it's immaterial trying 

to proceed with that phase of it. 
The Court: If he can show the Rhodes check went to this 

account-
Mr. Murphy: It was drawn on this account, Your Honor. 
Mr. K ellam: At that time, the account was already over­

drawn. 
Mr. Murphy : It was overdrawn prior to that time, too. 
The Court : Go ahead. 

Mr. Murphy : 
Q. Can you tell whether your bank ever handled this check, 

Mr. Waterfield, by looking at it ~ 
A. \Vell, we have our stamp on the back, but it has been 

canceled. 
Q. Can you tell the date that it was canceled ~ 
A. I don't know if that is the 11th or not. 
Q. Can you t ell on the front of the check the r eason it was 

returned ~ 
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A. It was returned for insufficient funds. 

The Court : That is the check to Rhodes~ 

page 22 r A. Yes, sir. 

Mr. Murphy : 
Q. Drawn on th e account of the defendant, is that correct~ 
A. That is right. 

The Court: The returned check for insufficient funds does 
not reflect on the customer's account, the Kirby account ~ 

A. No, sir. It would never be posted on their account. 
The Court: That is what I mean. 
A. No, sir. 

Mr. Murphy : 
Q. I show you another memo from your banlc That is 

dated January 17,1967, is that true ~ 
A. Right. This is dated January 17, right. 
Q. And it indicates that the account of Mrs. Althea Rhodes 

was debited on that date with $250.00 for the check of Mrs. 
William J. Kirby, does it not 1 

A. That is correct. 
Q. Now, can you explain to the Court why the date of 

January 17 would appear on this for the debit of this 
account when the last item you have on Mrs. Kirby's is Jan­

uary 101 
page 23 r A. This deposit of $250.00 doesn't have anything 

to do with Mrs. Kirby as far as the deposit is 
concerned. This was charged back to Mrs. Rhodes ' account. 

Q. This account was credited with this item on January 3, 
according to this deposit slip, was it not 1 

A. I cannot say this went to Mrs. Kirby's account. 
Q. I am asking you if it went to Mrs. Rhodes' account on 

January 3, can you explain to the Court why it was not 
charged back to her account until the 17th of January1 

A. I am not familiar with Mrs. Rhodes' account at all. 
Q. You are familiar with the operations of your bank, aren't 

you1 
A. Yes, sir. 

Mr. K ellam: H e can't be expected to know everybody's 
accounts. It has nothing to do with this case. 
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Mr. Murphy : It is difficult for counsel to under stand how 
a check drawn on the defendant's account on the 2nd of 
J-anuary and deposited in the plaintiff's bank on the 3rd of 

J anuary is not charged back to the payee's ac­
page 24 r count until the 17th of January. I want to know 

what happened in the meantime. As a matter of 
fact, I am questioning the accuracy of this statement sub­
mitted by the bank, if Your Honor please. 

The Court: At no time is that r equired to be posted. That 
is insufficient funds. It doesn't have to be posted on the 
Kirby account. 

vVitne s : May I say something ~ 
:J1r. Murphy : If the Court will allow you. 
The Court: Yes. 
The Witne s : Y.,T e have many branches and First and Mer­

chants has t eller s' machi nes in other branches. Thi s looks 
llke the yellow slip you have ther e was not taken in the 
Viro-inia Beach offices and I cannot know whether this went 
through a machine- Well, I don't know anything about Mr. 
Rhod s. I am just not familiar with that. 

Mr. Murphy: I would offer these in evidence, Your Honor. 
The Court: All right. I will clip them together, 

page 25 r all three of them, Defendant's Exhibit Number 
2. 

Mr. Murphy : 
Q. I show you P laintiff's Exhibit Number 3 which you 

have previously identifi d, Mr. Waterfield. V\That do you call 
that card ~ 

A. That is a signature card, authorization of the irnature. 
Q. vVhat is the purpose of that card 1 How do you use it 1 
A. How do we use it ~ ""\Vell, we have to have some way of 

knowing this par ticular account, which happened to be opened 
in Mrs. vVilliam J. Kirby's name, so she signed the card . Y.,Te 
have also the day it wa op ned and the initial deposit. 

Q. Does it serve as any contractural r elation ship between 
th e plaintiff and the defendant1 

A. That is true, yes, sir. 
Q. And what is that contractual r elationship, Mr . vVater -

field . 
A. Well, they agree to abide by the bank's laws. 
Q. Regulations ~ 
A. Regulations. 
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Q. And are the r egulation s of the bank printed on the 
r ever se side of that card 1 

page 26 ( A. Yes, sir. 
Q. And is that the total and complete contract 

between the defendant in this case and your bank 1 

Mr. K ellam: Your Honor, I don 't think this witness can 
be expected to know whether ther e wer e other agreements 
that modified that. 

The Court : If he knows of his own knowledge. 
ViTitness : To my knowledge, ther e are other r egulations in 

the bank that would govern thi s too, as far as I know. 

Mr. Murphy: 
Q. You don't have anything else with Mrs. K irby's signa­

ture on it, do you 1 
A. No, sir. 
Q. Now, you have sued in this instance ·william J. Kirby 

and Margaret Kirby. Could you tell the Court the purpose 
of the name .. William J. Kirby in this action 1 

A. I believe in endorsing the check, I believe here we have 
William J. Kirby and Margaret Kirby endorsed the check. 

Q. Are you proceeding on the endorsement of the check 
or the open account, the way the suit was brought, Mr . .. Water­
fi eld 1 

page 27 ( Mr. K ellam : All the witness can testify to is 
the facts. I can argue the law when the time 

comes. 
The Court : Yes. . 
Mr. Murphy: Does the Court sustain the objection 1 
The Court : Yes. 
Mr. Murphy: '\¥ e take exception to it, if Your Honor 

please. 
The Court : Yes. 
Mr. Murphy: If Your Honor please, I would like to have 

into the r ecord the depositor's contract which is on the r ever se 
side of Plaintiff's Exhibit Number 3 and, with the Court's 
permission and counsel 's indulgence, I would simply give 
this to the r eporter and ask her to write it in the r ecord. 

The Court: It has already been introduced in to evidence 1 
Mr. Murphy : Yes, sir. 
The Court : Then it's in evidenee. I have forgotten what 

the exhibit is. 
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Mr. Murphy : All right, sir. It's the so-called signatme 
card. 

Q. I show you several other checks, Mr. Waterfield, drawn 
on your bank by the defendant, Mrs. \Vimam J . 

page 2 r Kirby, and I a k you if these checks-

Mr. K ellam : May I see them . 
Mr. 1urphy : I am sorry. 

(Mr. Murphy hands checks to Mr. Kellam). 

Mr. K ellam: Your Honor, I am going to obj ect to the 
introduction of these checks into evidence. All of the t ransac­
tions occurred after the account was overdrawn and r eached 
the bank after these events had. taken place and apparently 
they are r eturned marked 'insufficient funds'. I don't see that 
they are material. 

Mr. Murphy : These are the checks drawn on the plaintiff 
bank, each of which the defendant's bank handled and it would 
be the purpose of my inquiry to determine the differ ent r ea­
sons indicated on the items that were r eturned for returning 
them. 

The Court: All of them wer e r eturned for insufficient 
funds~ 

Mr. Murphy : Yes, sir. 
The Court : None of them have been paid ~ 
Mr. Murphy : None of them have been paid, but all of them 

have been handled by the defendant's banlc and 
page 29 r they wer e checks drawn on the funds in question. 

Mr. K ellam: That is "not sufficient funds" and 
they wer e returned. 

Mr. Murphy : "Holding funds" is one you skipped, Mr. 
K ellam. That is the purpose of my inquiry. 

The Court: "Holding funds" ~ 
:J1r. Murphy: "Holding funds" is on some checks, "In­

sufficient funds" on the others. There wer e differ ent reasons. 
:Jfr. K ellam: They weren't going to honor them. 
The Court: They wer e all r eturned after January 17 or 

the lOth ~ 
Mr. K ellam: They wer e all returned after-
:Jfr. Murphy: \ iVait a minute, Mr. K ellam, unless you are 

prepared to answer the Court's questions. Ther e are dates 
on the back of this thing which looks to me like it wa handled 
by this bank on the 7th of January. 
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Mr. K ellam: Your Honor, that is after the check for 
$2,500.00 had bounced at the bank. 

Mr. Murphy: That was prior to the lOth of the month when 
the $2,500.00 debit-

The Court: Up to th e lOth, the time the check was charged 
against the account-

page 30 r Mr. Grey : May it please the Court, will you 
hear from other counsel for the defendant ~ 

The Court : Sure. 
Mr. Grey : \lV e seem to be tied to this one date of January 

10. I don't understand the Court's position. W e have a suit 
on what is brought on what was stated to be open account. 
The warrant doesn't specify any specific period of. time and 
plaintiff in this case introduced an account which runs up to 
May of 1967. In other words, ther e hasn't been any specifity 
on the charge of the open account. 

The Court: The Court will consider everything up to that 
charge. 

Mr. Murphy: 
Q. I show you a check dated December 29, 1966, to the 

Investors Loan in the amount of $52.00. Can you t ell me if 
your bank ever handled that check from the dates and stamps 
on it~ 

A. When it came to our bank, we canceled it in error. 
Q. What do you mean, canceled it in error ~ 
A. The cut that we have on the check, it was canceled. 

Thi we canceled also. This was cut in error. 
page 31 r Q. vVhen do you cut a check or cancel it ~ 

A. "'When it's being-
Q. Paid1 
A. No, sir, not at that particular time. vVe cancel it 

before it's filed. 
Q. That is after it's paid and put with the customer 's 

account or ledger ~ 
A. Normally. 
Q. \i'\Then was this cut and canceled 1 
A. I don't know, sir. In other words- W ell, I could not 

tell you. Like I say, it was cut and it was canceled in error, 
it states on the back. 

Q. Under what other conditions of payment would your 
bank cancel or cut a check, Mr. 'N aterfield 1 

A. lt's possible that it could be done in error. vVe all make 
mistakes. 
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Q. When you do that, you reflect that on the customer's 
account, do you not ~ 

A. Not necessarily, no, sir. 
Q. All right. Can you tell the Court when thi check 

reached your bank, then, th date reflected on the back of it 
by your bank stamp~ 

A. ro, sir. I can't ee it from that. I don't know what 
that figure is. 

page 32 ~ Q. It has to be one digit, doe it not ~ So it 
has to be prior to the lOth of January~ ·w onld you 

say that is true~ 
A. It could be t rue. 
Q. All right. I show you now, Mr. ·waterfield, a check 

drawn on your bank by the defendant, Mrs. vVilliam J . 
Kirby, payable to C & P Tel phone Company in the amount 
of $30.67 and dated January 3, 1967. Can you examine thi s 
check and tell what time it was handled by your bank after i t 
was drawn ~ 

A. It looks like January 5. 
Q. Can you explain to th Court the r eason that that 

wa n't honored if you didn't charge the account back until 
January 10 with this $2,500.00 item~ 

A. The balance was being held. That wa at a different 
time. 

Q. You wer e holding the balance~ 
A. Ye , because of th!'l $2,500.00 check that we were going 

to charge back and Mr. and Mrs. Kirby led us to believe 
that they would be in to tak car e of this check. 

Q. The r eason for the r eturn of this check wa "I olding 
fund "~ 

A. That is what i indicated on ther . 
page 33 ~ Q. By your bank. 

A. By our bank. 
Q. I show you another check dated January 3, 1967 drawn 

by Mrs. Kirby on your bank payable to the order of GMAC 
in the amount of $120.00. Can you tell the Court when that 
check was presented to your bank for payment~ 

A. Not by looking at th check, I cannot. 
Q. Can you tell what time it ·was handled by another 

deposit at the bank which r eceived that check~ 
A. January 4, 1967. 
Q. W11at bank was it ~ 
A. That was Virginia National Bank of Norfolk. 
Q. If that wa received by the Virginia National Bank 
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on \ iVednesday, the 4th of January, when would it be nor­
mally presented to your bank for payment in accordance with 
established bank procedures and the r egulations of the local 
clearing house~ 

A. It's possible it could get ther e, depending on what office 
of Virginia National took it in, on Thursday or Friday, 
depending on when they r eceived it themselves. 

Q. In the r egular course of banking, if they 
page 34 ~ got it on W ednesday, would you say Friday would 

be generally the latest day your bank would have 
r eceived it for payment ~ 

A. Generally, yes, sir . 
Q. If your bank r eceived it on Friday, can you explain 

to the Court why thi s is not paid or r eflected on the defend­
ant's account h ere~ 

A. Because it wa r eturned. 
Q. Why was it r eturned 1 
A. It states her e they wer e holding the balance. That is 

what it states her e. It's still insufficient funds at that par­
ti cular time. 

The Court: It was drawn on uncollected funds 1 
A. That is correct . This was written in by the bookkeeper 

and-V \T ell, this was written in by the bookkeeper, sir. 
The Court: Same thing prior to all these checks you have 

shown, drawn on uncollected funds ~ 
A. Yes, sir. V\Te normally hold the balance until the check 

is cleared. 

Mr. Murphy : 
Q. Do you do that when cash is deposited instead of a 

check ~ 
A. \:V e can, yes, sir. V\T e have very right to hold that 

account until the check is paid. 
page 35 ~ Q. That is not r esponsive. I said, do you hold 

the deposit when the deposit has been in cash ~ 
A. Yes, sir. 
Q. \Vhat is the purpose of that1 
A . If we had $2,500.00 cash in your account and you came 

in and wanted to cash a check for $2,500.00, we could hold the 
$2,500.00 in your account until it was cleared. This is one 
of th e banking-

Q. Cash doesn't have to clear, does it ~ 
A. Cash ~ 
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Q. That doesn't have to clear anything, does it 1 

The Court: Ther e was a check ·which had been cash d, 
endorsed by the defendant, and I think if you look at your 
contract, the bank actually paid it for the depositor s and 
until that check is paid, they have a right to go back on the 
depositor. 

Mr. Murphy: Your Honor, this suit is brought against Mr. 
Kirby and Mrs. Kirby. 

The Court: I sn't that the 'Nay the account was 1 
Mr. Murphy : No, sir. The account is Mrs. Kirby only. 
Mr. K ellam: Your Honor, the suit was brought in Munici-

pal Court on both defendants ; not necessarily this 
page 36 ~ particular banking account, on an open account, 

because Mrs. Kirby owed it under her arrangement 
with the bank and Mr. Kirby owed it because he endor sed 
the check for which they received cash. 

The Court: Both endorsed th e check ~ 
Mr. K ellam: Yes, sir. 
Mr. Murphy : They are not proceeding on the endor sement 

of the check but the open account. 
\Ve have several other checks, but I will not belabor it. 
The Court: \Ve will allow you to put them in . Defendant's 

Exhibit Number 3. I will put them all together. 

Mr. Murphy : 
Q. Do you have with you today the r ecords of the defend­

ant's account immediately prior to January 9, 1967, when this 
statement starts 1 

A. I believe so. Let me check. 
I have from December 13, 1966, until then. December 13. 
Q. May I examine it ~ 
A. Yes, sir. 
Q. This shows on January 3 a deposit of $2,300.00. That 

is the one in question, I assume~ 
page 37 ~ A. Yes, sir. 

Q. 'What does "CC" indicate? I s that Certified 
Check1 

A. No, sir. 
Q. What does it mean in your statement1 
A. It says "Collection" on that statement, but.­
Q. vVhat does "Collection" mean 1 
A. I haven't seen the check. I would have to see the 

check before I could give you an answer on it. 
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Q. This is an item of $327.10. I s that the 4th or 3rd of 
Januarv 1 

A. On the 4th. I would need to see the check. 
Q. It was charged on this account and you can't t ell 

exactly what it was 1 
A. I would have to see the check. 
Q. But you do know it was on the 4th of January~ 
A. Correct. 
Q. ·v\Tould that be any time during the 4th of January 

f r om th e time your office opened until the posting was com­
pleted at the end of the day1 

A. V\Tell, it normally would. W e don't go by 
page 38 ~ number s at the present. W e go by alphabetical 

order and it would be posted in order more than 
likely and at this time it would be sorted. It would be posted 
on January 4. 

Q. Do you have central bookkeeping for all of your offices 
in Tidewater ~ 

A. ro, sir, not in Tidewater. We have our Virginia Beach 
r egion where it is kept at one of the locations, Virginia Beach 
office. Of course, we have one in Chesapeake and various 
other places. 

Q. On the 4th of January, then, fo r the purpose of the 
record, you show a service charge of $2.00, is that correct ~ 

A. That is correct. 
Q. And then you show a charge of $327.10 that has "CC" 

after it, and you don't know what that means~ 
A. That could be just a r egular check. 
Q. And we have an item of $250.00 which apparently is a 

check that was honored, correct~ 
A. Correct. 
Q. And we have an item of $52.00 which apparently was 

a check that was honored, correct ~ 
A. Correct. 

Mr. Murphy: I would like to introduce this into 
page 39 ~ evidence, if I may, Your Honor. 

Those are all the questions I have. 
The Court : This is D4. 
Mr. Waterfield, is Mrs. "Villiam J. Kirby and Margaret 

Kirby one and the same person ~ 
A. Yes, sir. 
Th e Court : \Vas this check, which is in question, for 

$2,500.00 taken in the afternoon of December 29 during the 
banking hours~ 
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A. Yes, sir. 
The Court : January 3 was the first business day afte r 

December 29 and New Years Day? 
A. Yes, sir. 
Mr. Murphy : Monday wa a holiday because New Years 

Day came on a Sunday. The next business day was Tuesday, 
J·anuary 3. 

RE-DIRECT EXAMI JATION 

F..Jxamined By Mr. Kellam: 
Q. This check for $125.00 bore an endors ment ? 
A. Yes, sir. 
Q. Who endorsed it 1 
A. William J . Kirby and I think Mrs. Margaret K irby on 

the back of the check 'The r eason fo r the delay 
page 40 r was the holiday . .. William J . Kirby and Margaret 

Kirby. 
Q. \iVhat are the notation s indicated on that check ~ 
A. Cash for deposit. 

Mr. Murphy: If Your Honor please, may we have a hort 
recess to give Mr. Grey and I a chance to r ead the contract 
on the r everse side of that deposit card there so that we can 
be prepared? 

I have one question of Mr. Waterfield, Your Honor. 

RE-CROSS EXAMI JATION 

Examined By Mr. Murphy: 
Q. I show you Plaintiff's Exhibit Jumber 1 which i the 

statement of the defendant. Attached to it is a service 
charge of $2.00 and a copy of a notice dated January 10 to Mr. 
and Mr . Kirby notifying them of the r eturned check, is that 
correct~ 

A. That is corr ect. 
Q. Now, what would have happened to the original of this 

note~ 
A. It was attached to the check 
Q. And then what do you do with that ? 

A. We send it back to the customer, normally. 
page 41 r Q. Did you do that in this case 1 

A. No, sir. 
Q. This i it right her e? Isn't this the notice and the 

$2,500.00 check ? 
A. Yes, sir. 
Q. So you never sent Mr. and Mrs. Kirby anything m 

writing1 
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A. No, sir. They hould have gotten a statement, the 
overdraft. They should have gotten a copy just like I have 
here. 

Q. But thi s is the copy th y would normally get 1 
A. J o. I am sp aking of the statement. They would not 

get this because we charged the check back to their account. 
Q. So what you ar e aying is they hould have gotten 

thi statement her e1 
A. Yes, sir . 
Q. \iVhen did you mail it out 1 Do you have any records~ 
A. They hould have gott n it around May 24 or 25. It 

was clo ed on the 24th. Our r ecords show it should have been 
mailed out that day, 24th or 25th. 

Q. So they would have been notified formally and officially 
in writing at that time1 

pa"'e 42 r A. Th ey should have gotten the stat ment, yes, 
SJT. 

Q. o since you kept this, they didn't get anything until 
th e last part of May, then. 

A. That is true. 

RE-DIRECT EXAMINATIO 

Examined By Mr. K ellam: 
Q. Mr. and Mrs. Kirby were notified that the Neuse check 

dated-

Mr. Grey : Objection. 
The Court: H e already answer ed that he talked to them 

two or three times. 
w -itness: I talked to them two or three times a dav on it. 

I talked to them quite a bit. · 

RE-CROSS EXAMINATION 

IDxamined By Mr. Murphy : 
Q. vVh en did the check come back 1 
A. I don't have the exa t date, but as th r cords show 

on the statement, if I may see the statement-
Q. Yes, sir. 
A . Could I have the photostat one1 I cannot give you the 

exact date on this, but it would have been right after or 
around the 5th of January, and the r eason I say 

page 43 r this is because we started holding the balance on 
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the 4th when we found that the check was returned 
for insufficient funds from J euse Engineer ing and Dredging. 

RE-DIRECT EXAMINATI ON 

Examined By Mr. K ellam : 
Q. Mr. \Vaterfield, you testified this statement was mailed 

in May, correct ~ 
A. Ye , sir. 
Q. W er e monthly statements mailed prior to that one~ 
A. ·w ell, at that particular time, we were mailing the 

statements out whenever the sheet was filled. Whenever the 
sheet was filled at the end, we mailed it out, unless they r e­
que ted it, and we would end them out each month if they 
r eque ted it. v\T e would have gotten one out. Any time it's 
closed, we would send a statement to them. 

RE-CROSS EXAMI ATION 

Examined By Mr. Murphy : 
Q. How can you tell by looking at this it wa the 4th you 

started holding the funds . 
A. W e started holding fund after January 4, right, after 

paying the other checks, right. 
Q. And you r ealize that by this penciled handwriting in 

her e, is that right, thi s penciled note~ 
page 44 r A. Yes, sir. 

Q. And that run the 4th, 5th, and almost to the 
9th, doesn't it¥ 

A. That is right. 
Q. So it could have been any time between the 4th and the 

lOth, then, really, couldn't it ~ 
A. No. \~Te held it. It wa before the lOth. I say I can­

not give you a definite date. I would say it would be around 
the 4th or 5th because we put a "Hold" on it. I can check 
the r ecords at the bank and O'ive yon the exact date on it. 
I do not have those r ecords. 

Q. So of your own knowledge, you can't say wh en any 
statements wer e sent out or any notice was given, correct ? 

A. I can't keep up with every statement, but normally we 
send tbem out, whenever a sheet i filled or once a month 
if they a k for it. 

In this particular case, we would mail it out just as soon 
as we charged the account and then right aft er the 24th. 
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Mr. Murphy : I have no other questions. 
Mr. K ellam: I have no other question . 

Mr. K ellam : The plaintiff has no oth er evidence. 
page 45 ( The Court: I under stand. You r e t . 

Mr. Murphy : \Ve move to strike, if Your Honor 
plea e. 

R eferring to the Uniform Commercial Code, Section .4-
213, it d fines final payment; it says, "An item is finally paid 
by a payer or bank when th bank has done any of the follow­
ing, whichever happen fir t: 

. Paid the item in cash." 
It's out contention that when this check was pre ented to 

th bank by Mrs. I irby that they cashed the check. Mr. 
\ i\Taterfield testified they did, and they shovr a currency cr edit 
to the account of $2,300.00 on the r ecords of th bank. 

In addition to that, Section .4-302 entitled "Payer Bank' 
Responsibility for R eturn of Late Item", it says, "In the 
absence of a valid defen e such as breach of presentment 
warranty, settlement is affected or the like if settlement is 
r eceived by the payer bank and is accountable for the amount 
of a demand item other than the depo it of a documentary 

draft whether properly payable or not at the bank 
page 46 ( in any case wher e it is not also the depository 

bank r etain d the item beyond midnight of th e 
banking period or r egardles of whether the d pository bank 
does not pay the it m until its midnight deadline." 

And then th e midnight deadline is defin d by Section 8.4-
104, "Midnight deadline with respect to a bank i midnight 
on its next bankino- day following the banking day on which 
it r eceives the r elevant it m." 

So it's our contention in this case, Number 1, that the item 
was finally paid a not being able to be charged back after 
it was presented to the bank and cashed which Mr. \Vater ­
field testified that it wa and, Number 2, ev n if we consider 
that it's an item accepted for deposit, they have a midnight 
deadline in this case of not later than vVednesday nigl1t. 

Now, the contracts, which Your Honor ha , the contracts; 
it's the first paragraph on the r ever se of this so-called igna­
ture card. The last entence in this paragraph which we 

think i controlling her e say , "The bank may 
page 47 ( charge back at any tim e prior to midnight on it 

business day next following the day of r eceipt 
of any item drawn on this bank ·which i ascertained to be 
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drawn against insufficient funds or otherwise not good and 
payable. 

Any item r eceived afte r thi s bank's closing hour is the next 
business day." 

The Court : That says "May charge back". 
Mr. Murphy : May charge back, provided they do it at any 

time pri or to midnight on its bu iness day next following 
the day of r eceipt. That qualifies th e wh ole thing, if Your 
Honor please. 

The Court : It's permi. sive. It says they can do it if they 
want. 

Mr. Murphy : But it doesn't mean they can go outside 
this contract, and if they wait past this midnight deadlin -

The Court: It's simply because it shows this check was 
cashed whi ch, in reality, it was not. That is the banking 
jargon, so to speak. H e got $200.00 and then th e $2,500.00. 
They are still liable as endor ser · on the check. 'l'he f act 

they got cash on it doesn't mean they can go to the 
page 48 ~ bank and cash a check that is no good and then 

come into court and say, "vVe are not liable." 
:Mr. Murphy : Your H onor , they could have tak n this to 

any bank in th e world other than First and Mer chants a­
tional Bank and cashed that check and what the Court has 
said would be absolutely t rue, but once the payer bank cashes 
the check, that is the end of the line. 

Jumber 1, and Number 2, if they don't charge i t back, 
if they don't charge it back, accept the position that it might 
have been an item fo r deposit, unless they charge i t back 
by their midnight deadline, they are stuck with it. That is 
the whole purpose of the section. 

Th e Court : The Court doesn't see it like you do. 
The Court overrules your moti on to which action you 

except. 
Mr. 1urphy : W e except. \Ve don't desire to-
Th e Court: Judgment will be for the plaintiff, to which 

action of the Court counsel duly excepts. 
Mr. Murphy : Yes, sir. 

CE RTIFICATE OF ATTORNEYS OF RECOl~D 

I, Donald C. Grey, counsel of r ecord, in the case of First 
and Merchants National Bank vs. vVilliam J. Kirby and 
Margaret Kirby, tried in said court in Virginia Beach, Vir­
ginia, on September 11, 1967, do cer tify that the fo regoing 
is a true and correct. r eport of all the evidence, together 
with all motions, objections, and exceptions on the part of 
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the respective parti s, the action of the Court, all xhibits, 
and all other proceedings of said trial. 

I do further certify that the exhibits offered in evidence as 
described by the foregoing r ecord and designated as Plain­
tiff's Exhibits 1 through 3 and Defendants' Exhibits 1 through 
4 are all the exhibits offer ed upon said trial and the originals 
thereof have been initialed by the Judge for the purpose of 
identification. 

Given under my hand this 8 day of December, 1967. 
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FLOYD E. KELLAM, JR. 

DONALD C. GREY, p.d. 

JUDGE'S CERTIFICATE 

I, Paul W. Ackiss, Judge of the Circuit Court of the City 
of Virginia Beach, Virginia, who presided over the foregoing 
trial in the case of Fir t and Mer chants National Bank Vs. 
Wmiam J. Kirby and Margaret Kirby, tried in aid court 
in Virginia Beach, Virginia, on September 11, 1967, do certify 
that the foregoing is a true and correct r eport of all the 
evidence, together with all motions, objections, and excep­
tions on the part of the r e pective parties, the action of the 
Court, all exhibits, and all other proceedings of said trial. 

I do further certify that the exhibits offered in evidence 
as described by the foregoing r ecord and designated a Plain­
tiff 's Exhibits 1 through 3 and Defendants' Exhibits 1 through 
4 are all the exhibits offered upon said trial and the originals 
ther eof have been initial d by me for the purpose of identifica­
tion. 

I further certify that the attorneys for th Plaintiff and 
for the Defendants had r ea onable notice in writing of the 
place at which the same would be tendered for certification. 

Given under my hand this th day of December, 1967. 

PAUL W. ACKISS, Judge 

A copy, teste : 

Judge 

page 50 r CLERK'S CERTIFICATE 
I, John V. F entress, Clerk of the Circuit Court of the 

City of Virginia Beach, VirO'inia, do her eby certi fy that the 
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foregoing transcript of the testimony and other proceedings 
of the trial of the case of First & Merchants National Bank 
Vs. \Villiam J. Kirby and Margaret Kirby, duly certified 
by the Judge of the said court, together with the original 
exhibits introduced upon the trial of said case, identified by 
the initial of said Judge, was filed in my office on the 8 
day of December, 1967. 

• • 

A Copy- Teste : 

JOHN V. FENTRESS, Clerk 

By : R. H. WEST, D.C . 

• • • 

Howard G. Turner, Clerk. 
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