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In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the C1ty of Rlchmond on F11—
day the 12th day of January, 1968.

VVILLIAM'HENRY ANDERSON, . Plaintiff -in error,
a,gainst

C. C. PEYTON, SUPDRINTENDD\TT ETC,
' Defendant in error.

From the Cirenit Court of Hanover County
Ernest P. Gates, Judge Designate

Upon the petition of William Henry Anderson a writ of
error is awarded him to a judgment rendered by the Circuit
Court of Hanover County on the 5th day of May, 1967, in a
certain proceeding then therein depending, wherein the said -
petitioner was plaintiff and C. C. Peyton, Superintendent of

. the Virginia State Pen1tent1a1y, was defendant; no bond be-.
Ing required. '
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PETITION FOR WRIT OF HABEAS CORPUS
AD SUBJICIENDUM

TO THE HONORABLE EDWARD P. SIMPKINS, JR.,
JUDGE OF THE AFORESAID COURT:

Your petitioner, William Henry Anderson, exhibits this
his petition, verified by affidavit against C. C. Peyton, and
respectfully represents as follows: _

1. On February 13, 1966 a warrant was issued in Hanover
County, Virginia for the arrest of your petitioner charging
him with breaking and entering on February 7 or 8, 1966
the store of J. R. Mills located in Hanover County, Virginia.

9. Subsequent to the issuance of the aforesaid warrant the
petitioner was arrested and did appear March 17, 1966 in the
Hanover County Court and made request for Court Ap-
pointed counsel which was granted and James C. Kent, Es-
quire, a member of the Hanover County Bar was appointed
to represent the petitioner.

3. On March 31, 1966 the matter was heard in the Hanover
County Court and the Judge of that Court entered an Order
of probable cause and certified same to the Grand Jury
which returned a true bill and the indictment charging pe-
titioner with statutory burglary was filed May 16, 1966 in
_this Court and on the same date James C. Kent, Esquire
was designated and he did accept the appointment as court

appointed counsel for petitioner. .
page 2 + 4. On June 1, 1966, petitioner was represented

by his court appointed counsel, James C. Kent,
and the jury found petitioner guilty of Statutory Burglary
as charged in the indictment and fixed his punishment at five
years confinement in the penitentiary and the final Order of
Conviction was entered the same day by this Honorable Court
in Common Law Order Book 30 at page 197.

5. On July 13, 1966 this Court at the request of your pe-
titioner entered an Order relieving James C. Kent as pe-
titioner’s court appointed counsel and substituted Robert P.
Beaver in his stead for purposes of an appeal.
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6. Notice of Appeal and Assignments of Error were filed
July 29, 1966 and on November 30, 1966 the Supreme Court
of Appeals of Virginia entered an Order refusing to grant
petitioner a writ of error and supersedeas, the effect of which
was to affirm the judgment of conviction entered by this
Court on June 1, 1966.

7. That since his trial your petitioner has been confined
in the Hanover County Jail awaiting transfer to the per-
manent custody of the respondent and that he is now illegally
detained by the respondent pursuant to the final judgment
Order of this Court entered June 1, 1966.

8. Your petitioner alleges that this is the only time that he
has attacked by habeas corpus proceeding the conviction of
June 1, 1966 as set forth herein.

9. Your petitioner alleges that he was denied his constitu-
tional right of due process of law in that he was denied a fair
and impartial trial in this Court on June 1, 1966 and was
convicted because of his ineffective and incompetent court
appointed counsel and that the final judgment order of con-
viction ought to be set aside as void or voidable.
10. Your petitioner further alleges that his court appointed
counsel at his trial on June 1, 1966 in this Court committed
numerous errors of commission and omission to wit: failed
in his prefunctory duty in the selection of the jury; failed to
refraining from cross examination of the investigating State
Trooper who failed on direct examination to prove petitioner
was identified in any manner with the crime alleged; failed
to make proper procedural motions, solicited the introduction
of hearsay evidence which was prejudicial to the
page 3  petitioner; failed to object to inadmissible evidence ;
failed to object to leading questions by the Com-
monwealth attorney with the latter being argumentative with
the Commonwealth’s witness; failed to require the Common-
wealth to lay the proper foundation by questioning of a wit-
ness for the Commonwealth who allegedly was adverse prior
* to attempting to impeach the witness for the Commonwealth;
failed to object to remarks made by the Commonwealth at-
torney in his closing argument on matters which were not
in the evidence; and failed to offer any instructions on be-
half of the petitioner for the court and jury to consider. Your
petitioner further alleges that the foregoing delinquencies of
his court appointed counsel were not a risk and he voluntarily
assumed and. that the representation he received on June 1,
1966 in this Court was so transparently inadequate as to
make his trial a farce and a mockery of justice. ]

WHEREFORE, petitioner prays that this Petition be filed

by leave of Court; that he be granted permission to proceed
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in forma pauperis; that this Court appoint an attorney to
represent him; that this Court order that the respondent
appear before the Bar of this Court within a reasonable time
hereafter to show cause why a writ should not issue from
this Court setting aside the petitioner’s conviction of June
1, 1966 in this Court and why he ought not to be discharged
from the respondent’s custody and either granted a new trial
or released from confinement.

WILLIAM HENRY ANDERSON
Petitioner

Tiled Dec. 9, 1966.
Teste :

LYNDIA L. FULTON, Deputy Clerk -

ORDER

~ The Court having received from the Petitioner a Petition
for a Writ of Habeas Corpus, the Court doth ORDER the
same filed, and the Petitioner is permitted to proceed
. forma pauperis. : ‘ , .

The Court doth hereby appoint Robert P. Beaver to repre-
sent the Petitioner in this matter. '

And it appearing proper, the Court doth ORDER that the
Respondent file an answer to said Petition on or before Jan-
uary 13, 1967 and show cause, if any he can, why a Writ of
Habeas Corpus should not issue. ,

It is further ORDERED that a copy of this Order be for-
 warded to the Respondent and a copy forwarded to the At-
torney General of Virginia. <

~ EDWARD P. SIMPKINS, JR., Judge
December 13, 1966.
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ANSWER

Now comes the respondent, by counsel, and files his answer
to the petition for a writ of habeas corpus and says as fol- -
lows: v )
- 1. On February 10, 1966, a warrant was issued, charging
the petitioner with statutory burglary. (See exhibit I) '

2. At the May, 1966 term of the grand jury of this Court
an indictment was returned charging the petitioner with
statutory burglary. (See exhibit IT)

3. On May 16, 1966, an order was entered by this Court,
appointing J. C. Kent, an able and competent attorney, to
represent the petitioner. (See exhibit I1T) : _

4. On June 1, 1966, petitioner represented by his attorney
who had been previously appointed by the Court, entered a
plea of not guilty, was tried by a jury, found guilty as
charged in the indictment and sentenced to serve a term of
five (5) years in the Virginia State Penitentiary. (See ex- .
hibit V) .

5. Respondent is now detaining petitioner pursunant to the
aforesaid judgment of this Court. '

6. Respondent denies each allegation set forth in the pe-
tition for a writ of habeas corpus which is not expressly ad-
mitted, and says the petitioner was not denied any of his

constitutional rights in connection with his trial in this
' Court. ‘
page 9 . Wherefore, respondent prays that the petition

for a writ of habeas corpus be denied and dismissed.

C. C. PEYTON, Superintendent of
‘the Virginia State Penitentiary

By: CURTIS R. MANN
Counsel

TFiled Feb. 14.
Teste:

* * * Deputy Clerk



6 Supreme Court of Appeéls of Virginia

page 9-F } EXHIBIT 1V

June 1, 1966
Commonwealth of Virginia :
vs. Upon an Indictment for a Felony, to-wit: Breaking and
Entering

" William Henry Anderson

This day came the Attorney for the Commonwealth and
William Henry Anderson who stands indicted of a felony,
to-wit: Breaking and Entering, as charged in the indictment,
was led to the bar in the custody of the Sheriff of this
County and also came James C. Kent, Counsel for the de-
fendant. ’ S

Whereupon the accused was arraigned and after private:
consultation with James C. Kent, his counsel, pleaded not
guilty to the indictment, which plea was tendered by the
accused in person, and the Sheriff of this County having re-
turned the writ of venire facias issued by order of this court
entered on the 5th day of May, 1966, together with the names
of twenty persons summoned by him in pursuance thereof and
taken from the list of twenty four names attached to said
writ and drawn by the Clerk of this Court in the presence of
the Judge of this Court from the box and in the manner
provided for by law and of the veniremen so snmmoned and
attending a panel of twenty qualified jurors, free from excep-
tion for the trial of the said defendant, was made up and
completed. ‘

And the Attorney for the Commonwealth and the Attorney
for the Defendant having alternately, beginning with the At-
torney for the Commonwealth, each stricken from the said
panel the names of four of the said veniremen, the remaining
twelve, to-wit: Stuart C. Thomas, James Baker, Luther
Holmes, William R. Shelton, Jr., Floyd T. Ball, A. L. Joyner,
L. D. Campbell, Sr., Thomas Mallory, Walter Howard, Harry
L. Corker, Leslie A. Bell, Jr., J. Ellis Hughes, constituted

“the jury for the trial of the defendant, who were sworn the
truth of and upon the premises to speak and having heard
the evidence of the Commonwealth and the defendant, the
instructions of the Court and argument of counsel, were sent
to their room to consult upon their verdict and-after sometime
returned into Court and presented their verdict in the fol-
lowing words to-wit: “We the jury, find the accused guilty of
Staturory Burglary as charged in the indictment and fix his
punishment at five (5) years confinement in the penitentiary.
“Signed S. C. Thomas, Iloreman. .

‘And the jury being discharged, Counsel for the accused
moved the Court to set aside the verdict as being contrary



William H. Anderson v. C. C. Peyton, Supt., ete. 7

" to the law and evidence, which motion was overruled by the
. Court, to which action objection and exception was noted by
the attorney for the defendant. : -

And it being demanded of the accused if anything for
himself he had or knew to say why judgment should not be
pronouneed against him according to law, and nothing being
offered or alleged in delay of judgment, it is accordingly the
judgment of this Court that the said William Henry. Ander-
son be and he is hereby sentenced to confinement in the peni-
tentiary of this Commonwealth for the term of five years, the
period by the Jury ascertained as aforesaid, and that the
Commonwealth of Virginia do recover against the said Wil-
liam Henry Anderson its costs by it about its prosecution in
this behalf expended. '

And it is further Ordered that as soon as possible after
the entry of this order the prisoner be re removed and safely
conveyed according to law from the jail of this Court to the
said penitentiary, therein to be kept, confined and treated
in the manner provided by law. .

The Court orders that the prisoner be allowed eredit for
the time spent in jail awaiting trial. The Court certifies that
at all times during the trial of this case the accused was
personally present.

And the prisoner is remanded to jail.

A Copy Teste:

F."A. TAYLOR, Clerk
By RICHARD L. MILTON, D.C.

~ page 32 }

FINAL ORDER

This proceeding came on to be heard on April 26, 1967,
upon the petition of William Henry Anderson for a writ of
habeas corpus and the answer of the respondent, the pe-
titioner appearing in person and by Robert P. Beaver, an
attorney previously appointed by this court to represent him,
and the respondent being represented by Curtis R. Mann,
Assistant Attorney General.

Whereupon, the court heard the evidence and argument of
counsel for petitioner and respondent, and for the reasons
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stated from the bench at the conclusion of the hearing, the
court is of the opinion that the writ should not issue as
prayed. : '

It is, therefore, adjudged and ordered that the writ of
habeas corpus be denied and dismissed, the writ discharged,
and the petitioner remanded to the custody of the super-
intendent of the Virginia State Penitentiary, to all of which
action of the court, the petitioner, by counsel, objects, excepts, -
and notes an appeal. .

It is further ordered that the Clerk of this court forward
a certified copy of this.order to the petitioner, his attorney,
the respondent, and the Attorney General of Virginia.

Entered this 5 day of May, 1967.
ERNEST P. GATES, Judge Designate
‘page 33 ¢ - v

* % * *. * -

CURTIS R. MANN
Counsel for Respondent

Seen and objected to:
ROBERT P. BEAVER
Counsel for Petitioner

page 38
o NOTICE OF APPEAL
TO: F. A. Taylof, Clerk

Circuit Court for the County of Hanover
Hanover Courthouse, Virginia

The Petitioner, William Henry Anderson, by his Court
. appointed counsel, hereby gives notice pursuant to the pro-
visions of Section 4, Rule 5:1 of the Rules of the Supreme
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Court of Appeals of Virginia of his appeal of the final Order
of Jl}dgnlent entered May 5, 1967, in the ahove styled case.

WILLIAM HLN RY AND]&RSON

By ROBERT P BEAVER
Court appointed counsel

* * #* %

Teste:
Iiled Jun. 2, 1967.
F. A. TAYLOR, Clerk.
By VIRGINIA W. JOHNSON, Dep. Clerk

page 39 }

* % % % %

, ASSIGNMENT OF ERROR

It 1s 10spectullv submitted that the Petltloner ‘William
Henry Anderson, will rely upon the following a551gnment of
~error in his appeal from the final order of judgment entered
May 5, 1967, in the above captioned case: _
1. The Court erred in denying the Petitioner a writ of
habeas corpus on the ground that his conviction was solely
due to ineffective and ]ncompetent conrt appomted counsel.

WILLIAM HENRY AND]LRSON

By ROBERT P. BDAVLR
Court appointed counsel

* * * E *
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~IN THE SUPREME COURT OF APPEALS

* . * #: *

AFFIDAVIT OF POVERTY

APPLICATION TO PROCEED IN FORMA PAUPERIS
AND TO PRINT RECORD AND BRIEF AT THE
. COST OF THE COMMONWEALTH OF
VIRGINIA

STATE OF VIRGINIA,
COUNTY OF AUGUSTA, to-wit:

I, the undersigned, Notary Public in and for the County of -
Augusta, State of Virginia, do certify that William Henry .
Anderson personally appeared before me this day and after
being duly sworn according to law on oath deposes and says:

1. That he is the plaintiff in error in the case of William
Henry Anderson, v. C. C. Peyton, Record No. 6870, now pend-
ing in the Supreme Court of Appeals of Virginia. -

2. That he is a pauper without sufficient funds to pay for
the aid and assistance of counsel to prosecute his case for
him nor is he able to secure funds to pay counsel or the cost
of printing the record 'and his brief in the afmement]oned
Court.

3. That in the trial Coult he was permitted to ploceed i
- forma pauperis both in his trial for which he was charged
and convicted of statutory bulg]a1\ and at his subsequent
habeas corpus hearing.

\VILLIAMI -HENRY AN DERSON

. Sworn and subseribed to before me this 29
page 44 B } day of Janualy, 1968.

My Commlqsmn expires: July 11, 1970.
- J. P..JORDAN, Notary Public

* * * # *
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‘ William Henry Anderson
page 44-C } VIRGINIA: |
IN THE SUPREME COURT OF APPEALS

CERTIFICATE OF TRIAL JUDGE

This is to certify that I have investigated the abilities of
William Henry' Anderson to pay the costs of printing the
“record and his brief in this case and am of the opinion that
the plaintiff in error is unable to pay, or secure to be pa]d
such costs of prmtmg the record and his brlef

v ERNEST P. GATES, Judge Designate
Reed 2-8-68. . 3 I G T.

page 1 }

By The Court: You will call your first witness Mr. Beaver.

WILLIAM HENRY ANDIERSON is called as the ﬁrst
witness and duly sworn.

Q. -Mr. Anderson, for the purposes for the record will you
give vour full name sir.
4/26/67 A. William Henry Anderson.
page 2 + Q. At the present time are you confined in the
penitentiary as a result of the conviction of June
1, 1966 for statutory burglary from this Court.
"A. Yes sir, I am.
Q. On June 1 of 1966 did you have Counsel of your own
choosing or did-youn have Court appointed Counsel.
A. Court Appointed Counsel.
Q. And who was that. '
A. Mr. James Kent '
Q. Prior to that trial did that same Counsel represent
you in the County Court at the Preliminary Hearing.
A. Yes sir.
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William Henry Anderson

Q. Can you recall from the time he was appointed in the
County Court until you were tried in this Court on the 1st
of June in 1966, how many times he conversed with you.

A. One time.

Q. And where was that.

A. Over in the City Jail in a little room on the back side.

Q. Now when you refer to the City Jail you are indicat-
ing—

A. Hanover County Jail.

Can you recall appl oxnnateh7 how long it was
4/26/67 that he did talk to you.
page 3 } A. Approximately fifteen or twenty mmutes.

: Q. Do you know of your own knowledge whether
or not he talked to anyone else in reference to any witnesses
for your trial.

A. T believe this boy Woody that was in this case, he was
in the next cell, and he asked me if any of the boys were
there that were supposed to identify me in this case. I told
him that one of the fellows was in the next cell. He went
over and asked the boy “did this fellow have anything to do
with the crime” and he said “no sir, he didn’t, I don’t even
know the fellow.”

Do you recall being present during all the stages of the
trial on the 1st of June.

A. Yes sir.

Q. Can you tell the Coult briefly in your own words what
are some of the reasons why you are complaining in reference
to the representation that Mr. Kent gave to you on that day.

A. T didn’t feel that he represented me properly because
he didn’t question none of the jurors as to why they should
be stricken, I thought about that afterwards. Kverything
the Prosecutor said, he didn’t object to anything in the whole
~case. That was unusual. Not a question did he object to in

the whole case. I wroté Judge Simpkins a letter

4/26/67 and asked him to appoint me another Counsel.
page 4 } Q. When did you write that letter to Judge
' Simpking. Was it before or after your conviction.

A. After my conviction. I wrote to Mr. Kent and asked
him to come to see me. IHe come to see me one time after
" the case, and I wrote to him again and I never could get no
reply from him, so I wrote to Judge Simpkins and asked him
to appoint me another Counsel as I didn’t seemi to get no
head way out of Mr. Kent at all.

Q. Then subsequent to that I was appointed as your Coun-
sel.
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William Henry Anderson

A. Yes sir.

Q. And you appealed your case to the Supreme Court of
Appeals of Virginia.

A. Yes sir.

Q. What was the result of that appeal.
~ A. They upheld the lower Court decision.

'Q. Have you at any time filed any other Habeas Corpfus
proceedings attacking your conviction of June 1, 1966.
. No sir.
This is the first one.
. Yes sir.
Do you recall Mr. Mills testifying at your trial.
. I recall him testifying, yes sir.
‘Who was Mr. Mills.
. He was the fellow that was supposed to own the store,
: as far as I know.
4/26/67 Q. To the best of your knowledge from your
page 5 } recollection of the evidence at the trial, did Mr.
: Mills, in his testimony in any way shape or form,
connect you with the alleged crime.

A. No Sir, he did not.

OO PO RS

Mr. Mann: Your Honor, I think we are getting into the
sufficiency of the evidence that took place in the original trial.
This is a Habeas Corpus hearing and he can not go into the
sufficiency of the evidence. This man was tried by a jury.

By The Court: I also understand that a Petition was filed
for a Writ of Error with the Supreme Court of Appeals and
that was denied.

Mr. Mann: Correct.

Mr. Beaver: The purpose of this testimony is I expect to
introduce the whole transeript, if the Court wants me to go
into detail with reference to it, I will, if not then I would
ask that the original transcript be mtroduced as Exhibit #1
on behalf of the Petitioner.

By The Court: Do you have any objection to that Mr Mann.

‘Mr. Mann: I have no objection to that.

By The Court: The Court will admit this as Exhibit #1
on behalf of the Petitioner. The transcript of the original
trial in the Circuit Court of Hanover on June 1, 1966.

Mr. Beaver: While this particular case has been pending
have you and I discussed that transcript in detail.
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4/26 /67 A. No sir.
page 6 + Q. Your answer is No. .

A. You came over there and discussed one with
me and I imagine that was the one.

Q. Do you recall me reviewing with you the various testl—
mony of the people who testified at your trial.

A. Yes Sir, I do.

Q. Do you recall me asking the question as to whether
or not you were present at the time that the Commonwealth
Attorney and your Counsel discussed any instructions for the

- Court to give to the Jury.

A. Yes sir.

Q. Do you know of your own knowledge whether any in-
structions in yvour behalf were given to the J ury.

A. No sir, I don’t.

~ Mr. Beaver: NOW will you answer Mr. Mann’s questions.

CROSS EXAMINATION

By Mr. Mann:

Q. Mr. Anderson, have you ever been convicted of a felon\'
. before. :

A. Yes sir.

Q. Did you prepare your own Petition or did Mr. Beaver
prepare it. '

A. Mr. Beaver prepared it.

Q. You signed it, and you sworn as to everythmg in it bemg
correct, is that rlght .

A Yes sir.
Q. Do you know of your own knowledge, Whether
4/26/67 any instructions were prepared.
page 7 A. No sir, to my knowledge, I don’t know.
Q. Did you have any Wltnesses

A. No sir.

Q. So you had no names of any witnesses that you could
give your Attorney to appear in Court to testlfy in your
behalf.

A. Nosir, 1 didn’t have no witnesses.

Q. What else did Mr. Kent not do, that you thought he
should have done besides make some obgeetlons ,

A. Mr. Beaver he has all that down.

Q. Mr. Beaver can’t answer for you.

A. T don’t know much about the law,; but to the best of my
knowledge there were two fellows on the Jury that should
have been stricken. If he had been representing me properly
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James C. Kent

he would have found out about those men and stricken them
from the Jury. He didn’t argue my case at all. Everything
that the prosecutor said he ;]ust went along with it. ,

Q. You mean to tell me that Mr. Kent did not argue your
case to the Jury.

A. He just got up there and said “I think you should find
this man not guilty”, but everything that the prosecutor said
he didn’t object to any of it, and it is very unusual in a felony
case that the Attorney don’t object to some things that the
prosecutor say against the man,

Q. Did he cross examine the Commonwealth’s
4/26/67 - witnesses.
page 8 + A. He just asked them if T was the fellow that
went with them on the crime.
And that is all he asked.
. To the best of my knowledge.
Did Trooper M1tchell testify at your trial.
. Yes sir.
Do you realize that you are under oath.
. Yes I do.
And you are going to set .there and tell me that your
Attorney did not vigorously cross-examine Mr. Mitchell.

A. Yes sir, he questioned Mr. Mitchell, but I am speaking
of the three guys that was the Prosecutor s witnesses. He did
cross-examine Trooper Mitchell.

Q. Oh, he did.

A. Yes sir. But the three boys that testlﬁed in the case the
only thing that he asked them was did I carry them up there
to commit the erime. Two of the bhoys testified they didn’t
know me, and the other boy testified that I didn’t have nothing
to do with the crime and didn’t know anything about it.

Q. Were vou present in the Court when they were tried.

A. No sir I was not.

Q. Do you know what they testified to with regard to you

when they were tried.
4/26/67 A. No sir, I do not.

=

OpO>O

page 9 }  No further questions.

JAMES C. KENT is called as W1tness for the Petitioner,
and duly sworn.

Q. Mr. Kent, will you give your full name, sir.
A. James C. Kent.

Q. What is your occupation.

A. I am an Attorney at Law.
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Q. How old are you, Mr. Kent.

A. 47,

Q. Where is your office.

A. In Ashland, Virginia.

Q. Primarily you are engaged in the practice of law in
Hanover County and surrounding counties and the City of
Richmond.

A. That is correct.

Q. How long have you been practicing law, Mr. Kent.

A. Since 1951, I believe I started.

Q. Is that the year that you were admitted to pract1ce in

‘ this state.

A. T was admitted in 1950.

Q. During that time has your practice been a general
practice, or has it been a specialty in a particular field.

A. Tt has been general.

Q. Do you recall acting as Coumel for William Henry

Anderson.
4/26/67 A. Yes I do.
page 10 ¥ Q. Did you act as his Counsel in both the County
Court and the Circuit Court of Hanover County,
in reference to his charge of statutory burglary.

A. Yes I did.

Q. When was it that you were first appomted as Counsel
for him in the County Court.

A. I received a telephone call on March 17, 1966 from Mrs.
Hart in the Clerk’s Ofrice indicating that the Judge intended
or wanted me to serve as Counsel. 1 wrote the defendant on
that same day confirming it.

- Q. Was it then on March 31, 1966 that the matter was

heard at the County Court on the Preliminary Hearing.

A. That is correct.

Q. All right, from March 17 until March 31 did you at any
time talk to the accused.

A. Yes sir, I did. I talked to him on March 30. I 1nter-
viewed him at the jail.

Q. Then, the result of the Preliminary Hearing was that
it was certified for probable cause. Was it not.

A. That is correct.

Q. You were then appointed by Judge Slmpkms to repre-
sent him in the Circuit Court.

A. That is correct.

Q. Can you recall the date of your appointment

4/26/67  for that.
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James C. Kenit

page 11 + A. I think it was the same date of the trial. I
don’t think my notes show the actual date.

Mr. Beaver: Let the record show that Counsel was willing
to stipulate that it was May 16, 1966 that you were appointed.

Q. Now, from the time of the Preliminary Hearing until
June 1 of 1966 when this matter was tried did you again
confer with Mr. Anderson.

A. Tdid.

Q. How many times.

A. I am not sure. I think I was at the jail twice. I know
that I was there once.

Q. On each of these occasions how long were your con-
ferences with Mr. Anderson.

A. T did not time either of them.

Q. During your conversations with him, did you ascertain
the names of any witnesses for his behalf.

- A. Yes sir, I did.

Q. Who were they.

- A. Hammond William Wood, Travis Ray Chisholm, and
one more, two brothers. I thmk he was uncertain as to the
name at the time. T'got it later on.’

Q. Were these three likewise being charged in Hanover
County for an indictment involving Mills’ Store.

A. That is correct, to the best of my knowledge they

were.
4/26/67 Q. Do you recall whether or not the two Chis-
page 12 + holm boys and the Wood boy were tried in the
County Court at the same time that Anderson was
at his Preliminary Hearing.

A. I don’t recall them being tried, I certainly don’t recall
them being present.

Q. Did you attend any of their hearings.

A. T did not.

- Q. Did you attend the hearlng of Travis Ray Chisholm
in this Court. v

A. No sir, I did not.

Q. Did vou attend the tual of Hammond ‘Wood in this
Conrt. .

A. No sir. : '

Q. Did you talk to Trooper L. B. Mitchell of the Virginia
State Police with reference to this incident.

. A. Yes sir, on several occasions.
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James C. Keni

Q. Did you ascertain from him as to whether there were
any additional witnesses, in behalf of Anderson.

A. T got no additional information, as I remember, from
hirh, possibly the first name of the Wood boy, but there were
three that were given me by the defendant and I did not
ascertain any others.

Q. Can you tell the Court how mueh time was expended
by you in the preparation of this trial.

A. If you will give me just a minute T will re-
4/26/67  view what I have here. You mean just the trial in
page 13 } the Circuit Court. '
Q. Yes sir, or in the County Court too.

A. Fxclusive of Court attendances from my notes I would
estimate, and that is the best I can do, about five to six
hours.

Q. Those five to six hours were expended in doing what.

A. Interviewing Trooper Mitchell, interviewing the defend-
ant, talking to two of the boys, W1tnes&es, and many phone
calls, :

Q. And those phone calls were to whom.

A. Actually receiving many phone calls. I received many
from the defendant during the week unmedlatel} following
his trial in this Court.

Q. Can you recall what those phone calls-pertained to.

A. Come to see him. I got to see him as quickly as 1 could.
I think there was three or four days delay in there, possibly
a week.

Q. Have you from time to time run fOI pohtlcal ofhce
in Hanover County. ‘

- A. On one occasion I actually made a run, I suppose vou
would call it.

Q. Who was your opposition.

A. Leslie D. Campbell.

Mr. Mann: Your Honor, I don’t see the relevancy—
Mr. Beaver: The relevance is to. the persons who served on
the Jury.
By The Court: T will let 1t m. I overrule your
4/26/67  objection. :
page 14 } Mr. Mann: I notemy ‘exception.

. Q. Who was your ossposition, Mr. Kent.’

A. Leslie D. Campbell, Jr. ‘

Q. Are you personally acquainted, or are you aware of
Leslie D. Campbell, Jr’s. father.
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A. Yes sir. ‘

Q. Do you know him personally.

A. Yes sir.

Q. Did you know him personally on June 1, 1966

A. Yes sir.

Q. Are you aware that he was one of the members of the
Jury in Mr. Anderson’s case.

A. Yes sir. .

Q. You were likewise aware that Andrew J. ]hlhs, Jr. was
Commonwealth Attorney. :

A. That is correct. :

Q. You were likewise aware that Senator Campbell and
Mr. Ellis are Law Partners.

A. That is correct.

Q. Can you give the Court any reason as to why you d1d
not interrogate Mr. Campbell, Sr. as to whether he could.
render. a. fair and impartial trial or not, since he was re-
lated to Mr. Campbell, Jr., who is a partner of Mr. Ellis.

‘A. I saw no reason for so interrogating him. I am pretty
: well acquainted with him, I knew him well enough
4/26/67 to feel at this point that this had no bearing. I
page 15 } couldn’t conceive that there was any bearing be-

tween the Commonwealth’s Attorney and his
partner for the purposes of other practice, because after all
that is different entirely.

Q. Did you think it appeared unusual in any sense that
Mr. Campbell, Sr. was going to be a member of this particnlar
jury.

A. No.

Q. Did you know Floyd T. Ball.

A. No sir,  am not acquainted with him.

Q. Did \ou question any of the jurors with reference to
whether or not they were the owners of a store similar to
the Mills store.

- A. No sir, I did not A
Were you aware at the trial of this matter that Mr.

Ball’s father owned a store similar to the Mllls store that

had been robbed in a similar incident. :

A. No sir I was not. , ' .

'Q. Did you question the jurors in any manner, shape or
form, in reference to anything as to why they could not give
the deferidant a fair trial. ‘

A. I did not.

Q. Do you recall who you struck from the j jury.

A. No sir, I do not recall from memory.
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Q. T hand yon the list of the jury panel for June 1, 1966

and ask you if you can recall who. you str ek from

4/26/67 the jury and whether or not you did it for any

page 16 | reason, or just for the fact to reduce the jury to
the correct number.

A. There were reasons, I am certain, for the striking of the
ones that I did. As to which ones they were or the reasons
at this time T do not know.

Q. Mr. Kent, I am looking at a certified tlanscrlpt of the
trial and 1 see that on this list Stnart C. Thomas, James
Baker, Luther Holmes, William R. Shelton, Jr. Floyd T..
Ball, A. L. Joyner, L. D. Campbell, Sr., Thomas Mallory,
Walter Howard, Halrv L. Corker, Leslic A. Bell, Jr. and
J. Ellis Hughes ; now, can you pick out who you stluck
No sir, I can not.

Well, do vou recall striking Curtis Pilson.

. No sir.

Do you recall striking T. L. Bomne Jr.

. No sir.

Do you recall striking Garland F. Dunn.

. No sir.

You are telling the Court then to the best of your recol-
1ect1on, you don’t recall striking anyone, but you believe there
-was cause for striking them.

A. T remember striking, but I don’t remember whlch ones
I struck. ‘I am sure that I had reasons for it.

Q. At- my request, after you were notified of this pro-

ceeding, have you read the transcript of the
4/26/67  trial.
page 17 ¢+ A. Yes I have.
Q. Do you recall from the reading of that the
details of the trial.

A. Fairly well, I think.

Q. Is it not true that the first witness who testified, Mr.
‘Mills, in no way shape or form connected the defenddnt
William Henry Anderson, with the commission of the erime.

A. That is correct, it was my opinion that he did not.

Q. And is it not likewise true that on the direct examination
by the second Commonwealth’s witness, Trooper L. B..
Mitchell, that in no way shape or form did he in any manner
connect the defendant William Henry Anderson, Wlth the
commission of the crime.

A. That is correct. I did not feel that he did.

Q. Will you tell the Court why you asked any questions
on cross-examination knowing this to be a fact. Knowing

OrOPOPOPEE
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that the State Trooper in no way had connected the defend-
ant with the commission of a erime. Why did you ask any
questions on cross-examination.

A. T would like to-have ‘the benefit, I think I can answer
that, but I think I would have to be reminded of what ques-

. tions he asked and what questions I asked. I can
4/26/67  tell you why then. (Mr. Kent looks at transcript)
page 18 ¢ Q. Mr. Kent I direct you to Page 9 of the

original transeript, starting with Trooper L. B.
Mitchell’s tcstlmonv :

A. The general reason now, from the viewing, I wanted to
make sure that his constitutional rights hadw’g been breached
and also wanted to find out, or I wanted to illustrate, because
I knew most of this was on information that the Trooper
acted, which his answers so indicated. .

Q. Looking at Page 9 of the Trooper’s testimony, is it not
true that merely is a deseription of the Trooper’s saying that
he investigated the accident involving Mr. Mills’ store, and
what the condition of the building was during his investiga-
tion.

A. You mean just on page 9.

Q. Yes sir.

A. Just on Page 9 1 don’t think he did get beyond that.

Q. On Page 10 was not his testimony solely limited to what.
Mr. Mills reported the value for the stolen goods, and that he
visited the home of Travis Ray Chisholm in the City of.
Richmond along with other police officers, and searched the
Chisholm home. Now, is that not all of the testimony.

A. Basically, I think that is all it reduces to.

Q. Is there anything pertaining to Mr Ander-
4/26/67 son on Page 9 or 10.
page 19 + A. Iseeno Ieference to Mr Anderson.

Mr. Mann: If Your Honor please, again I want to note an
exception to this line of questioning. The Transcript has
been admitted as a part of this hearing, and it seems to me
that Counsel is just trying to get into all the evidence, the
sufficiency of the evidence that took place in the Jury Trial
here in this Court. This is not a trial. This is a Habeas
Corpus hearing. In Hobson vs. Ewell, 177 Va. 906 says that
you can not go into the sufficiency of the evidence that took.
place at the original trial. This case has been appealed and
it was denied.

Mr. Beaver: Your Honor, I.am not going into the suffi-
ciency of the evidence except for purposes of -questioning
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the Defense Counsel as to his knowledge of that evidence and
then attacking his ability, his effectiveness, knowing that
* there was no evidence in the direct examination by the Com-
monwealth Attorney of the State Trooper as to why this
Counsel asked the very first question or any questions on
cross-examination. This is’ one point that is alleged in the .
Petition that ought not to have been done by this Counsel.

By The Court: In a Habeas Corpus Proceeding is trial
strategy and the burden of ecross-examination subject to
: judicial review.

4/26/67 Mr. Beaver: My position is that it is.

page 20 }  And the main thing that I am trying to as-
certain from Mr. Kent is why he asked any ques-

tions. In the direct examination there is not the first inkling

of Mr. Anderson in the commission of this crime. 1 am

trying to find out, because I have the burden in this proceed-

ing to show the ineffectiveness of Counsel.

By The Court: T believe you have the right to examine him
as to why he did cross examine him. I overrule the obJectlon

Mr. Mann: Note my exception.

Mr. Beaver: I don’t recall Mr. Kent, have you answered
the question, in reference to whether Page 9 or 10 has any-
thing in the transeript attaching Mr. Anderson with the crime
as testified by the Trooper.

A. Nothing that I can see. But there is information in
there that could have effected the Jury.

" Q. In what way affecting Mr. Anderson.

A. In terms of referring to the PPolice Department, City
of Richmond, worked with them getting information, some-
thing of that nature. I felt that might bear some reviewing
to illustrate that it did not connect Anderson with it.

Q. On Page 11 is there anything in reference to the Police
investigation or anything that the Officer testified to con-

necting Mr. Anderson with the commission of the
4/26/67  crime which he was charged.
page 21 + A. Nothing. In fact I don’t think you will find
anything.

Q. That being true, previously you sald that you were con-
cerned with hls constitutional rights, how would that in any
way effect the defendant that you were representing when
none of the testimony to that point in the trial has connected
Anderson with the commission of a crime.

A. The charge had been read, as to whether the Trooper
had actually testified to the issuance of the warrant, I don’t
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.recall, but I think he did, and the investigation and issuance
of the warrant would have bearing on it.

Q. Why were you concerned with the issuance of the war-
rant against Anderson when there wasn’t any evidence to this
point in the trial.

A. I was mightly concerned. I was trying to defend him.

Q. Why were you concerned with how or why the warrant
was issued when there was nothing in the evidence to this
point to effect Anderson.

A. That is the reason he was there.

Q. Did you realize that after you asked the question, on
Page 12 of the transeript “what was your basis for issuing
those warrants” that you then permitted the Trooper to

introduce all kinds and types of hearsay evi-
4/26/67  dence.
- page 22. v A. Yes I did. I realize that this showed on its
; faith. It was on information and not on actual
facts.

Q. And was it not as the result of your questioning from
that point on that evidence was introduced by the Trooper
which was sufficient to convict Mr. Anderson.

A. May I read on to review my memory.-

Q.. Yes sir. _

A. T realize that he did make statements that were hearsay,
that was the purpose really to illustrate that was what he
based all of his evidence on, and the cross-examination as to
the uncertainty of identification and his answer was pretty
long as I remember on that, showed that he had worked with -
some picture that he didn’t have at the trial, for identification
purposes, which I felt were beneficial to us.

Q. How, in your opinion, was it beneficial to Mr. Anderson
when the Officer testified that on hearsay evidence this man
participated in the commission of the crime.

‘A. You mean as to his identification. ‘

Q. Yes, or in any way, you said you thought this cross-
examination was beneficial to Mr. Anderson.

A. It was beneficial in that it indicated that there was

no identification. His testimony did not constitute

4/26/67  that. He testified that he did not have the picture,
page 23 | and that

Q. Well, on Page 12 and on top of Page 13 after

you asked the most damaging question, “what was your basis

for issuing those warrants”, the answer was “I discussed this

with James Randolph Chisholm and Hammond William Wood

and Travis Ray Chisholm, each one identified a picture of
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‘William Henry Anderson. Travis Ray Chisholm pointed out
to me when he was arrested that a green 1957 Chevrolet
pickup Truck bearing Virginia License No. T9-744 which is
registered in the name of Leo Jessup, 3724 Rayburn Road,
Richmond, was the vehicle which was used and identified
"Anderson as the Driver”. Now, how was that beneficial to Mr.
Anderson..

A. Iwouldn’t say that statement was. ‘

Q. Well, at any time from that point on, did you object to
any of the evidence that was introduced from the testimony
of Trooper Mitchell.

A. Nosir, as I remember I did not.

Q. Was not the majority of 1t hearsay evidence, and not
responsive to your question.

A. 1t was hearsay.

Q. And you didn’t object to any of it.

A. No, because I knew it was confusing and I felt the best

basis of defense was based on the identification
4/26/67 and the confusing things that arose both as to
page 24 | hisstatements and to the other.

Q. Is there any better defense to an alleged
crime than if there isn’t any evidence at, all against the de-
fendant.

A. I felt there was in this particular case.

Q. Point out to me Mr. Kent where it was in those first
- few pages of the Trooper’s testimony.

A. Based on the trial and from what I could gather, the
attitude of the J ury, and the people present, I thought that
it was beneficial in that it would develop the fact that there -
" was vagueness and confusion in the testimony, and identifica-
tion. -

Q. At this point there wasn’t any vagueness in the Officer’s
testimony and Mr. Mills’ testimony was 1t

A. You mean prior to my cross.

Q. Yes sir.

A. No, they pretty clearly indicated that I think if we
stood on that ground that the jury would have convicted him
if we hadn’t done something. Though I didn’t feel as a techni-
cal matter that they had identified him with anything.

Q. Didn’t you just testify previously that there was nothing
in Mr. Mills’ testimony or the Trooper’s testimony on direct
examination that there was anything to convict this man.

A. That was my feeling. I didn’t even feel that
4/26/67 it happened after their testimony. -
page 25 + Q. So again I ask the question, why did you
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‘ask the first question or any questlon on cross-
examination.

A. Tt was not what I thought but what the jury would
have to decide.

Q. What did the Jm) have to detelmme or eon51der if
there was not the first word of this man’s name mentioned
in the commission of the erime.

A. There was reference, I believe, I am not certain on
that. At the time I know I felt that more would have to be
illicited in the way of statements or they would properly have
convicted him on that statement. That was my feeling based
- on the attitude of the jury, the way things were going and the
way the Officer testified. That was a matter of opinion.

Q. Now, you referred that vou were particularly interested
in protecting the rights of Mr. Anderson in reference to his
constitutional rights as to the Police Officer to what he did.
Now, is there anything in your questioning to the Trooper
pertaining to. his constitutional rights. Did you ask that
question.

A. I am pretty sure I did as to what he advised him of.
That was the purpose to find out if he had or not.

Q. Look on Page 18, sir. That pertains to your question

.with 1efelence to his constitutional rights, does
4/26/67 it not. On Page 16 Line 8 vou asked the question
page 26 | in reference to his Constitutional rights. Was this

primarily your concern, or was your concern really
why the warrant was jssued agalnst Anderson.

A. They were both considerations. The examination as to
his constitutional rights, it was something that I thought
should be done. "As to which one would have been most im-
portant, I don’t know.

Q. Turn to Page 19 of the transcript sir, Line 5 this was
Mr. Ellis on redirect examination, asking the question “you
were asked on Cross examination of the basis of your 1ssu]ng
the warrant against the defendant in this case, Anderson”
and if you read from that point on by your asking that
question previously why the warrant was issued, were you
not subjecting the introduction of hearsay evidence in refer- -
ence to anything pertaining to the Warrant as to what others
had told others or the Trooper. - .

A. I think it would have opened the door, as to anything
bearing on the issuance of the warrant.

Q. Now, in fact it did open the d001 to the introduction
of hearsav evidence, did it not.

A. Yes'it did.
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Q. And on Line 14 of Page 19 where the question was
asked “would you relate that to the Court” and the answer
was “I believe it was Travis Ray Chisholm, who
4/26/67 .said they were in a beer joint together in Rich-
page 27 | mond”. You didn’t make any objection to that on
the basis of hearsay evidence.
A. No.
Q. And likewise, as to any thmg that was said by James
Randolph Chlsholm on that same page. :
A. That is right.
Q. And that was hearsay evidence likewise, was it not. 1
call your attention to the introduction, or the lack of in- .
troduction of photographs. Do you recall during the trial

the Trooper indicated that he had shown various photographs

or a photograph to Travis Ray Chisholm, to James Chisholm
and to Hammond Wood, the. other three alleged boys who
participated in the crime.

A. Yes I do.

Q. Did you in any way try to ascertain where that photo-
graph was.

A. No, I didn’t want to see it. I was glad it Wasn’t there.
I made reference to that later on.

Q. In what way did you make reference to 1t.

A. 1 don’t remember exactly how it was brought about,
whether it was in the closing statement or in some of the
statements that were made. )

- Q. Did you in any way object to any introduction of the
evidence pertaining to the photograph when the photograph -
was not available "and 1ntroduced in the ex-
4/26/67  hibits. '
page 28 +  A. No, I did not.
Q. Why. '

A. Because as we have so indicated I had opened the door
as to this discussion as to how he came to issue the warrant.
All this was his testimony as to how he came about doing it.

Q. In the preparation of this trial I believe you testified
that you talked to the other boys who were alleged—

A. T talked to two of them.

Q. And those two were whom.

A. T believe I put both of ‘them on as defense witnesses.

Q. You have a copy of the transeript and is it not true
that you called Hammond W. Wood, Jr. and William Henry
Anderson as your only witnesses.

A. That is probably correct. The Commonwealth had al-
ready called the two Chisholm boys.
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Q. In your preparation for this trial in your conversation
with the two Chisholm boys did they tell you that the Trooper
did not show them any picture.

A. I believe that they did.

Q. You likewise knew of this with the Wood boy because
you called him and specifically dwelt on that point, that no
picture was shown by Trc ooper Mitchell to the Wood boy, is
: that not so.

4/26/67 A. Ibelieve so, I know that I brought it up.

page 29 t Q. Now, if you knew that and if you knew from
listening to Mr. Mills and the State Trooper that

neither those two or any of the boys were going to connect

Mr. Anderson with the commission of the crime, I again ask

the question, why did you ask the first question on cross-

examination to the State Trooper. :

A. Please phlase that again because you are jumping
back to—

- Q. I asked you in the preparation of this case, you .ascer-
tained from the oldest Chisholm boy, Travis Ray, and from
the Wood boy that they would testify in this Court that
Trooper Mitehell did not show them any photograph

A. T said I believed I had asked that, I am not certain. I
know that the boys insisted that the defendant had nothing
to do with it and they had not made any statements indicating
that he had.

Q. You were aware from all three, the other alleged boys,
who had previously been convieted that in no way were they
going to connect Anderson with the commission of the erime.

A. I had learned this from two of them. The other boy
was the Commonwealth’s witness and I did not 1ntelrogate
ham.

Q. You knew that the two Chisholmn boys would
4/26/67  be called as Commonwealth witnesses, did you not.
page 30 }  A. I figured they might call all- of them. But .
from the record I don’t remember if I actually

checked it out or not. T assume that T did.

Q. So when you came to Court that day on what you
had ascertained in the preparation of the trial you felt reason-
able sure, did you not, that the boys would all protect Mr.
Anderson in their test1mony

A. T felt this would be what they would do because the
two had so stated in my interviews. I felt that their statement
wounld be as it was. That he had nothing to do with it.

Q. My question is, knowing that during the course of the
trial after Mr. Mills testified and after the State Trooper
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testified on direct examination in which you agree from
reading the transcript that in no way was Mr. Anderson
. connected with the alleged offense, I again ask the question,
-why did you interrogate the Trooper on cross-examination.

A. Of course, all of this testimony I didn’t have the benefit
of at that point— - .

Q. I will ask you in another way, if you hadn’t asked any
questions, how did you expect the Commonwealth to prove the
case against Mr. Anderson.

A. Tfelt the jury would feel that they had.

Q. On what basis, Mr. Kent.
4/26/67 A. That.was on the basis of the attitude and the
page 31 | status of the circumstances at the trial. This
was my feeling.

Q. What did the jury do to reflect any type of attitude
towards you, or towards Anderson, other than that they
knew they were trying him for Statutory Burglary.

A. In trying to determine what a jury is thinking, as you
and I both know, this is one of our most difficult assignments
we interpret by eyebrow movements, shuffling of feet, you can
name all sorts of reasons for feeling that a jury was accept-
ing the Commonwealth’s line.

Q. While Mr. Mills was testifying or while the Trooper
was testifying what, if anything, did you detect from the
jury that would implicate or make you think that the jury
was implicating this man and his name hadn’t even been
mentioned. '

A. There must have been a lot of it, or I wouldn’t have
asked the question.

Q. Did you discuss with Mr. Anderson in reference as to
whether or not he should take the stand in his own behalf
or not. :

A. T don’t remember whether I discussed it with him or
Tnot. :

Q. Did you know his past record, that he had been con-

victed of a felony. -
4/26/67 A Tdid. .
page 32 ' Q. So you don’t know whether today whether
it was your decision to put him on the stand or
whether it was his idea. ' .

A. T was conducting the trial and it must have been my
decision. As to whether I prediscussed it with him I do not
know. ‘

Q. Now, turn to Page 32 of the transeript. At that point

vou put Mr. Anderson on the stand, and you asked him his
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full name and he gave that. Your second question to him then
was “are you sometimes known as Willie”. Why did you ask
him that question when all the previous testimony was linking
up either Anderson or.the boys only knew this fourth man
as “Willie”. Why did you ask that question.

A. My main reason, as I remember, for asking was to
illustrate that Willie and William are almost anonymous. T
didn’t pursue it any further, I don’t believe.

Q. Up to that point, was not some of the testimony refer-
ring to a fourth man only as “Willie”. -

A. Only as “Willie”, that is correct.

Q. What did you expect to accomplish by asking Anderson
if he was known as “Willie”. ’

A. Only to illustrate that Willie and William is synony-

: mous. .
4/26/67 Q. How did that help Anderson.
page 33 + A. They hadn’t identified him, T didn’t feel.

o Q. Now, Sir, turn to Page 38 of the transcript.
You recall just previous to that there was testimony in
reference to a conversation between Mr. Anderson and the
State Trooper in the hallway of the County Court Building.
You remember evidence on that. :

A. T remember some evidence on that point.

Q. All'right, on Line 11 of Page 38 in cross-examination by
‘Mr. Ellis, the question was “you told him at that time also
that you were drinking and drove these boys up to Mills’
store, but that yon didn’t know they were going to break in, is
that right”. Answer, “no sir’—Question “You mean to say
that Trooper Mitchell sat on that stand and told something
that was false”—Answer “if he told that he did”, I don’t re-
member telling him nothing at all like that, the only thing I
ever told him was that I didn’t know nothing about it”. Now,
were you aware at that point that the Commonwealth At-
torney in his question was asking something that was outside
_ of the evidence presented to this point. In other words, that
Trooper Mitchell didn’t testify to anything in reference to
what Anderson had told him about driving the boys up there.

You understand my question. At that point, was
4/26/67 not Mr. Ellis asking a question of your client that
page 34 } was not in the evidence of any testimony by the
Trooper.

A. T was not aware of it because I thought it was in the
evidence.

Q. So that is your reason for not objecting, you were not
aware of it. On Page 39 I ask the same question Line 4—



30 Supreme Court of Appeals of Virginia

James C. Kent

Question “you didn’t tell him you let the boys off at the
Intersection of Rt. 33 and Rt. 670,” Answer by Mr. Anderson
“no sir” Question “Then if he makes that statement he is not
telling the truth” Answer “That is right”. Now, were you
aware at that point that the Trooper had not testified during
the course of the trial that Anderson had told the Trooper
that he let the boys off at the Intersection of Rt. 33 and Rt.
670. :
A. This statement had been made to me by Mitchell. At
that time I did not know it, I felt that it had been in the
testimony.

Q. So that is your reason for not objecting.

A. Yes.

Q. Do you recall having a luncheon recess and at the
termination of the luncheon recess Mr. Ellis came back and:
asked the Judge to put the State Trooper back on the stand
because he was surprised with the testimony of the two

Chisholm boys. Do you recall that.
4/26/67 A. Yes.
page 35 + Q. The purpose of calling the Trooper back on
the stand was to impeach the two Commonwealth’s
witnesses, who were the two Ch1 gholm boys.

A. Correct. !

Q. Now, didn’t you think that was a little unusual.

A1 ob;]ected to it, as I remember.

Q. You objected fo it, but how strenuous was your objec-
tion, Mr. Kent.

A, Tt was strenuous enough to get it into the record.

Q. I understand that. ‘

A. T made it, and I also, as I remember argued that he
had laid no ground work or asked that they be pleaded as
adverse witnesses.

Q. This is true, you said they ought to have been adverse
witnesses, but I ask the question, when the Trooper got back
on the stand you then did not object to anything which was
asked by the Commonwealth with reference to the proper
foundation, did you.

A. That I did not do anything to lay the proper foundation.

Q. Object to the Commonwealth Attorney laying the proper
foundation.

A. T objected to going into it.

Q. All right, turn to Page 45 sir, excuse me the bottom of
Page 44, line 20, starting By the Court—I understand that

Counsel for the Defendant, that being you, wants
4/26/67 to object and except to this testimony. The testi-
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page 36 { mony being to allow the Trooper to be recalled on

the stand. Mr. Kent—that is correct, Your Honor.
By the Court—now listen carefully, Mr. Kent—“there may be
certain matters that come up that I haven’t ruled on and if
you want objections to those, you better make them to the
specific question because that was a broad ruling I gave, the
specific question you still have to object to if you want to.
I don’t want to mislead you.” Do you understand what the
Court was telling you at that point.

A. It was overruling my motion on the fact that I objected
to his testifying. _

Q. Right, and if you wanted to object to anything from that
point on, you had better do it by each specific question. Now,
Your Honor, may we have time for Mr. Kent to read Page
~ 45-1n its entirety. (Mr. Kent reads the page). My question
is this, does not that pages relate to the testimony of the
Trooper that he testified in the case of Commonwealth vs.
Hammond Wood and at the trial of Travis Ray Chisholm.

A. Yes it does. o

Q. Further that the Officer testified under oath, and who
was with the Chisholm boy at the time of the alleged offense.

The Wood boy, excuse me. v
4/26/67 A. I know that the Officer testified that one of
page 37 t the Chisholm boys stated that the two Chisholm

boys were with the boy and that “Willie” Ander-
son was with them.

Q. My question is, you knew that this was for the purpose
of impeaching the Commonwealth’s own witness, why at that
point did you not require the Commonwealth Attorney to lay
down the specific foundation for where, when and under
what circumstances the testimony was given in the Wood case,
and likewise in the Chisholm cases, before you allowed them
to just bluntly go into testifying to who was with who.

A. I thought my general objection would be sufficient to
cover it.

Q. And that you wouldn’t have to object to each specific
question as the Court had just previously told you to do.

A. And indicated that he would want me to do. I felt
that it was broad enough to cover it.

Q. Now, sir, when the evidence was all concluded, did you -
have any instructions on behalf of William Henry Anderson
that you submitted to the Trial Judge for the Jury to con-
sider. :

A. I had some instructions, but as I remember, I did not
submit them.
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Q. Why sir.
4/26/67 A. Because the Commonwealth’s Instruction was
page 38 } basically the same that I had. _
' Q. Will you turn to Page 49 of the transeript
then, sir. Is it your recollection that there were only two
: 1nstruct10ns offered in the trial of this case.

A. I can look at my own notes, I am pretty sure that 18
true. There were just two. .

Q. Were both of those instructions that were given offered
on behalf of the Commonwealth.

A. That is correct.

Q. Is it likewise true that you didn’t have the Jury con-
sider any instriiction on behalf of the Defendant, that you
prepared.

A. That is correct, I did not. My Instructions were near
enough those of the Commonwealth Attorney that I did not
ask for specific additional instructions.. I felt that it would
just confuse the issue.

What was your argument on behalf of Mr Anderson
That he was not at the scene of the crime.

A. That there had been no identification, that the Com-
monwealth had presented nothing but confusmn in the testi-
mony. I am saying this in a general manner. You can read
my words there. If you want me to give my impressions of .
why I can do that.

Q. Briefly, you recall starting out at the trial of the case
,that you made the statement that in no way shape or form

was this man going to be connected with the crime.
4/26/67 Basically an alibi. Is that not so.
page 39 +  A. I don’t remember thinking of any alibi. I
just thought they would not connect him with it.

Q. So where are the instructions that were offered to the
Court as to anything pertaining to identification of the ac-
cused or anything in reference to whether or not he was at
the scene of the crime. :

A. They were not given. -

Q. Why, Mr. Kent. Because you hadn’t prepared them you
didn’t think they were apphcable or what.

A. T hadn’t prepared some that developed on some parts
of the conflicting testimony because I didn’t know it was
going to be that kind of conflict.

Q. Who made the conflict.

A. The testimony.

Q. And who solicited the testimony that made the conflict.
Was it not by your questions, sir.
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A. T have answered that question several times before. 1
asked the question about the basis of the warrant.

Q. Didn’t you feel that it was a little unusual for a jury
in Hanover County Circuit Court for a man who was ac-
cused of Statutory Burglary not to have one jury instruction
submitted for their consideration.

A. In this case, I didn’t feel that it was necessary at all.
By the time that the testimony was in there was so much
evidence of lying that I felt and was firmly convinced that

- the Jury would not convict this man on the basis
4/26/67 that there was mo much evidence of lying that I
page 40 } could hardly see that it could take the same wit-

nesses that the Commonwealth had impeached and
take their statements as related by the Officer to conviet the
defendant. I saw no basis whatsoever for the conviction. That
~ was my personal opinion. That was the way I sized it up.
They didn’t agree with me.

Q. It is obvious they didn’t or we wouldn’t be here today.
Please turn to Page 52 of the transcript, Line 21. Does
this appear to be a fair question as to the summary of what
the jury had to consider in this case “the question and sole
issue in this case is was the accused William Anderson the
- man who accompanied them and drove them to the store and .
drove them back to Richmond, and did he know at the time
of going out there and going back that the store was to be
broken into and had been broken into”, which was made by
Mr. Ellis in his closing argument.

~A. Now, what was the question.

Q. The question is, was that not the real issue to be decided
in that case. :

A. Yes, identification.

Q. Were you pressed at the end of the trial for time where-
by vou were not allowed by the Trial Court to ask for an

instruction or time to prepare an instruction on
4/26/67  identification.
page 41 } A. No, we had time.
Q. Did vou ask the Court to give an ]nstluctlon
along that line. :

A. On identification, I did not.’

Q. All right, Sir, tarn to Page 54 of the transeript, Line 15,
excuse me Line 12. This again is Mr. Illlis in his closmg
argument “that brings us dowp to the accused himself, what
have heen his actions regarding this crime. He is not to be
found immediately after the perpetration of the crime and
was picked up some time later. He denied any participation -
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in the crime.” That is true to that point, is it not. Continu-
ing “subsequent outside the Court Room he had a conversation
with Mr. Mitchell, apparently he wants to make some kind of
a deal. He wants to give some information, and if he can
work out a deal whereby he can get out of these charges,
but no deal was to be made and he tells Mr. Mitchell at that
time, ves I drove the car out there, I let the boys out at Rt.
33 and Rt. 670 at the intersection and I waited a while then
I drove them back to Richmond. That I was drunk and I did
not know what 1 was doing. 1 didn’t know they were going
to break and enter”. Now sir, my question is, was any of that .
in the evidence of the trial of this case.
4/26/67 A. T felt it was, I felt it had been induced at
page 42 } some place in the evidence here, if you gave me
time I could go back and search, but I felt it had
been set forth.

Q. You believe it is in this tr anscnpt

A. T think it is.

Q. And you have read the transeript.

A. As T stated to the Court, I didn’t review on every
specific thing in here.

Q. If it were not in the evidence of the trial of this Lase
~ would you have objected to 1t

A. Yes.

Q. On the basis that it was not apploprlate for the Com-.
monwealth to argue somet]nnor that wasn’t in the evidence.
Is that right.

A. That is correct. '

Q. But you are not sure whether it is in the evidence or
not. :

Mr Beaver: Mr Mann, you don’t have a copy of Mu.
Ellis’ answer, do you.

A. No, I do not.

Mr. Kent: On Page 35, that is what Anderson said. I
better not read you that, that was on my direct. I know
I was anticipating the Officer saying that. I know it was in:
the evidence that he had talked to him in the hall.

Mr. Beaver: This 1s a copy of the answer that
4/26/67 was filed by Mr. Ellis on the original appeal. 1
page 43 | would like to introduce—

Mr. Mann: Isn’t that already a part of the
record.

Mr. Beaver: Not in this particular file. 1 would like to in-
- troduce on behalf of the Petitioner, the answer filed on behalf
of the Commonwealth of Virginia— .



William H._Anderson v. C. C. Peyton, Supt., ete. 35

James C. Kent

Mr. Mann: Excuse me for interrupting, but Why couldn’t
we introduce all of this that deals with this man’s trial. . You
have already introduced the transeript. So why not put in
all of it.

Mr. Beaver: Let the record show that all the papers in
the case Commonwealth of Virginia vs. William Henry An-
derson or vice versa be made a part of this record.

By The Court: Any objections, Mr. Mann.

A. No sir.

By The Court: The Court will so admit these into evi-
dence. I will just mark the file No. 88, 1965 Commonwealth
of Virginia vs. William Henry Anderson as Kxhibit B, on
behalf of the Petitioner. ‘

Mr. Beaver: Mr. Kent, have you found anything in the
transcript with reference to that point.

A. No, it is not there. Not the way he worded it in his
argument, but I was under the impression that it was at the
time.

Q. You were under the impression that it was at the -time.
You made no ohjection.
4/26/67 A. T knew there had been testimony of state-
page 44 } ments he had made and something about a deal
I don’t see it in this.

Q. At the conclusion you made a motion to set it aside, d]d
vou not. :

A. Yes sir.

Q. Did you ask the Court for a specific time for a hearing
to argue your motion.

A. No, I did not.

Q. V\Thv

A. T didn’t feel that it would take that much time for him
to rule on it.

Q. Well, it didn’t take any time, because he overruled your
motion nnmed]atel\ afterwards and sentenced the man to five
years in the penitentiary. You didn’t think, in your opinion,
that there was any merit to the motion.

A. Oh, yes T did. I thought it was very honest, I felt that
all the testimony bearing on the defendant had been im-
peached. In the impeachment of them as witnesses, they had
nsed that evidence, 1 thought, to conviet.

: Did.you argue your motion, or did you just make your
motion and the Court overruled it.

A. T made it and the Court overruled it. I don’t think
there was any argument.
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: Q. You didn’t ask, even though you felt the evi-
4/26/67 dence was not suﬁ1c1ent fora hearmg on it.
page 45 } A. I did not ask f01 a special hearing on if.

Q. I believe, if I understood you correctly, that
once you started the tral of th]s matter you were in charge.

Is that correct. :
~A. T was conduecting the trial.

Q. What decisions were made during the course of the
trial were your decisions and not Mr. Andersons’.

A. That is essentially correct. :

Q. In your opinion, he wasn’t qualified to make any de-
cisions on legal points involved, was he.

A. T don’t remember him askmg anythlng that wasn’t
done or vice versa.

Q. Do you know how many objections you made during the
course of this trial.

A. Very few.

Q. Having read it, do you believe vou should have made
more. .

A. In the afterlight, I believe there should have been more
objections. At the time I felt it was absolutely the best way to
try this particular case. I thought it would be thrown out
on the conflict in the identification of the testimony of all the

" witnesses.

Q. Do you believe that if this matter were to be tried again
you would again ask any questions on cross-examination
based on what Mr. Mills and the Trooper testified -
4/26/67  to, on direct examination.
page 46 }  A. I could not answer-that Mr. Beaver, because
until T saw the Jury and saw the actual conduet,
you are not always relying on just written word. The people
involved are probably as important part of a trial as the
words they utter. I would not be able to say how I would
conduct all facets of this trial were it to be tried again.
The major decisions would be made under the gun.

Q. Do vou believe during your practice that the mere fact
that a person is accused of a felony, that that in itself puts
- into the minds of the jury that he is guilty.

A. In many cases I am convinced that it does, despite the
rules to the conﬂlct that the mere charge does and certainly
with any evidence at all, they would so feel.

Q. Do you believe that if a jury did find an accused guilty
and there was not sufficient evidence that the Court likewise
would not overrule the verdict of the jury.

A. T felt that happened in this case. That was my opinion.
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Q. In your opinion, after now having read the.transcript,
do you believe that the defendant, William Henry Anderson,
received a fair and impartial trial in this matter.

Mr. Mann Your Honor, I object to that type of
4/26/67  questioning.

page 47 + By The Court: I sustain the objection.

Mr. Beaver: I have no further questions pf Mr.
Kent at this time.
Mr. Mann: I have no Questions. at this time, but I would
like to reserve the right to recall him.
By The Court: All right.

TROOPER MITCHELL is called as the next Wltneqs for
the Petltlonel and duly sworn.

Q. Mr. Mltchell will you state your full name for the pur-
poses of the record.

A. L. B. Mitehell, Virginia State Police.

Q. You were likewise employed by the State ‘Police on
June 1, 1966 A

A. Yes sir.

Q. And in that capacity you testified in this Court in the
case of William Henry Anderson, the defendant.

A. Yes sir.

Q. Since that time to the present time have you been re-
quested or had an opportunity to look at the trial transecript.

A. No sir. :

Q. Can you recall test1fy]ng in this matter.

A. Yes sir.

Q. Can you recall in your direct examination by Mr. Ellis
that in no way shape or form did you connect the defendant,

William Henry Anderson, with -the alleged com-
4/26/67 mission of the crime for which he was charged.
page 48 }  A. I was under the impression that I did con-
nect him. I have not read the transeript.

Q. Do you recall in your testimony that a tremendous
amount of it was hearsay testimony that you had received
the information from what other people had told you.

A. The identification of Anderson came from other people
involved in the crime. By the nickname of “Willie” and fol-
lowing the use of this name, plus-the name of some beer
joint, I believe in South Richmond, that he hung around.

Q. Right, but the majority of your testimony was all based
on what somebody else told you. Is that not so.
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Yes sir, plus Mr. Anderson’s confession.

You say Mr. Anderson s confession.

Yes sir.

You didn’t 1ntroduce that in the orlgmal trial did you.

I am sure I did sir.

‘Was it a written confession. :

No sir, it was an oral confessmn made outside the

County Court Room. -

Q. You didn’t testify in the previous trial that he had con-

fessed he had taken part in it, did you.

4/26/67 A. He didn’t confess to going into the store. '

. page 49 + Q. And you didn’t testify that he was a partici-
pant in the trial, did you.

A. T testified, sir, that he admitted driving the trnck.

Q. Not from what this man told you.

A. Yes sir. He told me that he was drunk, that he took
the boys up Rt. 33.

Q You are saying that you testified to that in this case.

. I feel certain I did sir.

Q Now let me ask you this, how many times involving the
breaking and entering of the Mills store did you testify in
this Court.

A. Ibelieve three of them were tried as adults—

Q. Now, let me review this with you. Did you testify in the
hearing in the Wood case.

A. Yes sir.

Q. Did you likewise testify in the Juvenile and Domestic
Relations Court of Hanover County in the case of Jimmy
Chisholm. :

A. Yes sir.

-Q. Did you likewise testify in the Prehmmary Hearing
for Travis Chisholm. .

A. Yessir. .

Q. And likewise for Anderson.

4/26/67 A. Yes sir.
page 50 } Q. Were they all four separate hearings.

A. As best I recall James Rudolph Chisholm
and Hammond Wood received Juvenile Hearings at the same
time.

Q. Both as Juveniles.

A. Both were actually juveniles, and they had the hearings
and the Juvenile Court ruled that \Vood would be tried as an
adult.

Q. So you had how many hearings in the Countv Court
three or four

POPOPOP
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A. 1 believe three. One for Anderson, one for Travis Ray
Chisholm, and one for James Chisholm and William Ham-
mond Wood.

Q. They were all certified to the Circuit Court.

A. Yes sir.

Q. How many - of those trials did you testify in, in the
Circuit Court involving those four names. -

A. If Wood was tried in the Cireuit Court, and I beheve
that he was, in three.

Q. And he pleaded guilty, did he not.

A. Tdon’t recall what the plea was. :

Q. On Travis: Ray Chisholm, you testified in his trial did
vou not.

A. Yessir.

- Q. He likewise pleaded gmlty

A. T don’t remember his plea either.
4/26/67 Q. Do you recall what Jimmy Chisholm’s was
page 51 | in the Juvenile and Domestic Relations Court.

"A. I don’t recall his plea, but I believe he was
committed to Beaumont after the hearing.

Q. So all told, out of this one offense involving four ac-
cused, you testified three times in the County Court and at
last three times in the Circuit Court. Is that not so.

A. T believe that is right, yes sir. ,

Q. You were rather sick and tried of this case, weren’t you.

A. Not particularly, no sir.

Q. Is it possible that some of the evidence in the Anderson
case you omitted that you may have testified to in some of
the others.

A. Really I remember the Anderson case better because it
was before a Jury. The testimony was much more.

Q. You recall there being a questlon arise in reference to
photographs of Mr. Anderson.

A. Yes sir. '

Q. Can you tell this Court why those photographs were-
mnot present in Court. .

A. Yes sir. When the first accused was first arrested in
this case he gave the nickname “Willie”, I.got a photograph
of this man William Henry Anderson and I showed it to him

and he said this was the man. I showed it to Ham-

© 4/26/67 mond Wood a short time later and he said this

" page 52  was the man. Within an hour or two after Travis

Ray Chisholm had been arrested I showed him the

photograph and he said it was the man. When I searched
the City of Richmond for this man I could not find him.
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Q. You are not answering my question, my question is
why were not the photographs available for the trial on June
1, 1966.

"A. When I first searched for this man in R1chm0nd on the
13th day of February I could not find him. The next informa-
tion T had about h1s Whereabouts was on the 11th day of
March, 1966,

Q. Agam T say you are not responsive to the question that
I am asking, I am asking why weren’t the photographs here
on June 1, 1966.

A. I am trying to answer your question, sir. On March
11th after I had looked for the accused back in February
and could not find him, on March 11th I received informa-
tion from a Detective in Henrico County that this man was
in Varina and I took my warrant and the picture to this
detective, he was to use this picture to show to Henrico
Officers working Varina distriet, so that they could be on the
lookout for this man. On the 19th which was the day after I
delivered the photograph and the warrant to the Henrico

Detective I was called to the Henrico Police De-
4/26/67  partment to pick up William Henry Anderson who
page 53 } had been arrested I did not receive the photo-
graph back.

Q. Whose photograph was it.

A. It was a picture of William Henry Anderson.

Q. I didn’t ask you that, whose photograph was it, who
did the photograph belong to.

A. The City of Richmond had taken the photograph. '

Q. And as a State Trooper you have the opportumty to
obtain additional copies, do you not. -

A. Yes T am sure I do.

Q. Is it not true that of the photographs there are likewise
negatives on file.

A. T am sure there is. '
~ Q. Did you make any effort to have the photograph avail-

able for the trial on June 1, 1966. .

A. No sir.

Q. Did Mr. Kent,-during the course of the trial, object to
any testimony in 1eference to you giving pertalnmg to the -
Photograph.

A. T don’t recall before being asked what happened to the
photograph.

Q. Are you telling the Court that a copy of the same photo-
graph was available on the 1st of June, 1966 or not. '

A. T am sure Richmond Police Department still has a copy.
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Q. You don’t have any photograph with you to-
dayv, '
4/26/67 . A. No sir.
page 54 } Q. Did you ever ha\e the photograph In your
possession.
A. Yes sir, from the early morning of the 13th of Feb-
ruary to the 11th of Mareh.

Mr. Beaver: T have no further questions.
Mr. Mann: [ have no questions at this time.

TRAVIS RAY. CHISHOLM is called as the next witness
for the Petitioner and duly sworn:

Q. Mr. Chisholm would you give your full name, sir. -

A. Travis Ray Chisholm.

Q. How old are vou. -

A 20

Q. Travis, I believe you were one of three boys who were
tried and convicted in Hanover County for breaking and
entering Mills store.

A. Yes sir.

Q. You have served your time and completed that.

- A. Yes sir.
Q. Do you recall testltymg in the case of Commonwealth
~ vs. William Henry Anderson, on June 1, 1966 in this Court.
A. Yes sir.
- Q. Do vou further recall testifying that William Henry
Anderson was not a participant in the erime to which you
had pleaded guilty. :
4/2-6/6( A. Yes sir, I do.
page 55 + Q. Is that still your belief.
A. Yes sir.

Q. Do vou recall likewise testifying that no photograph ‘
was shown to vou by Trooper Mitchell of William Henry
Anderson.

A. Yes sir.

Q. Is that still your testimony.

A. Yes sir.

Q. Do you have any interest or in any way are Vou in-
 debhted to William Henrv Anderson. o

A. No sir, I don’t.

Q. Has he in any way thr eatened you now, or in the future.

A. No sir.

Q. Are you aware of the 1a1n1ﬁcat10ns in the event that you
testify under oath, which you now are, that if you do not
tell the truth you are subJect to the charge of perjury.
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A. Yes sir, I do.

Do vou likewise recall testifying in this Cou1t on June
1, 1966 in the Anderson case that you knew William Henry
Anderson before you got involved in-the offense in Hanovel
County. ‘

A. Yes sir, I do.

Q How did you know him. .

. He had come over to a place called Metros, a beer
. joint, and he and I had had a few beers to-
- 4/26/67  gether.
page 56 + Q. On the day of the night. that the offense
.happened were you under the influence of intoxi-
cants.

A. Yessir, I had had a few beers.

Q. Can you recall everyone who was with you.

A. Yes sir.

Q. Do you recall likewise testifying in this Court on the
same and place that you never referred to Mr. Anderson
as being with you.

A. Yes sir, I do.

Q. Do you still deny as you did in the trial before that you
never told anyone that VV]lham Henry Anderson was w1th,
you.

A. Yes sir, 1 still deny that.

.Q. Did you tell all of these facts to Mr Kent who was -
the Attorney representing Mr. Anderson, prior to Mr. An-
derson’s trial.

A. Yes sir.

Q. Do you recall where you told him that.

A. Yes sir, in Hanover Jail.

Q. Did you ever testify in this Court in the case of Com—
monwealth vs. Hammond Wood that “Willie” Anderson was
. with you at the break-in at Mills store.

A. No sir, I didn’t testify to that.

Q. And that was likewise your tes’mmony in the Andel son

case, is that correct.

' : A. Yes sir.

4/26/6{ Q. Other than the Wood case did you testlfv in

page 57 t any other cases involving the other two bovs,
your blother or, well your brother was the only

other one.

A. That is all I ean recall.

Q. Are you in fear of any person whatsoever who may be
related or known to William Henry Anderson to cause you
to give any testimony today other than what you have given.

A. Absolutely not.
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\V]ll } ou answer Mr. Mann’s questlons——
CROSS LXA\MNA'I‘ION

By Mr. Mann:

Q. Your name is Travis Ray Chisholm.

A. Yes sir.

Q. You say that you did testify in the Wood case.

A. Yes sir. _

Q. Did you, in testifying in the Wood case, not connect
Mr. Anderson with taking you all to the scene. .

A. No sir, I did not testlfy to that.

Q. You are ]Josm\ e of that

A. Yes sir.

Q. What were you convicted of. '

A. T was convicted of breaking and entering Mllls General
Merchandise Store.

Q. Had you been convicted of a felony prior to that.

A. T am not too sure, I can’t recall.

4/26/67 Q. I mean were you Qent to the penitentiary.
page 58 +  A. Before th]s no sir I was not.

* No further questions.

MR. ELLIS is called as the next Wltness for the Petitioner
and duly sworn:

Q. Mr. Ellis, for the purpose of the 1ecord will you give
your full name and by whom you are employed.

A. Andrew J. Ellis, Jr., I am an Attorney and Common-
wealth’s Attorney for Hanove1 County.

Q. How long have you been Commonwealth’s Attorney in
Hanover County.

A. Since 1963. ' '

Q. Primarily your duties as Commonwea]th Attorney are

- . what.

A. They are many and varied. They deal with prosecu-
tion of all eriminal cases in the Cireuit Court, attendance in
County Court, attendance at the Board of Super\lsors meet-
ings, various Plannlncr Commission and hodies of the County.

Q. Do you recall aetlng as prosecuting attorney in the
case of William Henry Anderson June 1, 1966.

A. I remember prosecuting the case, I remember it was in
May or June of last year. -

Q. Do you recall likewise that Mr. Kent was Court ap-
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pointed Counsel representlng the defendant MI
4/26/67  Anderson.
page 59 } A. I do.
Q. Do you recall defendants in similar cases
growing out of the same incident.

A. T recall the case. T believe the defendant was chalged
with breaking and entering J. R. Mills Store, which is located
on Rt. 33 in Hanover County. There were three other
younger hoys charged with the same offense. I don’t recall
their names, but I “believe two of them were Chisholms and
© they were brothe_rs and the other boys name I don’t recall at
this time. - _ )

Q. Did you attend the Preliminary Hearing in the other
three boys case along with the Anderson case, in the County
Court.

A. T made it a practice of attending all preliminary hear-
ings in felony cases and I don’t recall specifically these cases
“in the prelnnlnary hearings but'T feel sure that I probably
did.

Q. Dealing in particular in the case of Travis Ray Chis-
holm, did he not plead guilty. That is the older of the two
Chisholm hoys.

A. T recall that one of the Ch]shohn boys was represented
by Mr. Lynn Owens and if that was Travis Chisholm then
he pleaded guilty over the obgectlon of h]S own attorney as
I remember.

Q. The younger Chisholm bO\ never reached the

Cireuit Court. He was tried as a Juvenile, 1s that
4/26/67 right. :
page 60 + A. One of the three younger defendants was
: treated as a ‘Juvenile, and I believe the younger
boy was a Chisholm, and he was treated as a Juvenile and
disposed of through the Juvenile and Domestic Relations
Court of Hanover County.

Q. Hammond Wood, his case was disposed of in the Circuit
Court, on a plea of gmlty likewise.

A. T don’t recall that he pleaded guilty. :

Q. In the Anderson case, you recall that bemfr a Jury
trial.

A. T do. ‘

Q. At the inception of the trial, did it appear any way odd
to you that your law partners father was one on the panel
of the jury, L. D. Campbell, Sr. ,

A. Did it appear odd to me that he was on the venire, no
sir. '
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Q. Do you recall whether Mr. Kent in any way questioned
the Jury as to their qualifications, or interest or bias in
reference to the trial of the case.

A. T do not believe he did.

Q. In your opinion, do you think that he ought to have.

A. T don’t believe that I could express an opinion as to

_the proper way to defend the case, that was up to him.
Q. Were you aware of Mr. Floyd Ball likewise being on
the Jury.
4/26/67 A. Yes, I recall that Mr. Ball was on the Jury.
page 61 } Q. Was Mr. Ball the owner of a store similar to
the Mills store.

A. T don’t know that Mr. Ball is owner of a store that is
similar to Mr. Mills’ store. Mr. Ball owns a general mer-
chandising store in the lower end of the county, not neec-
essarily as so much general merchandising, more for groceries
and things of that nature.

A. That is in the Mechanicsville area.

A. Yes sir, in the lower end of the county.

Q. Prior to the incident involving the Mills store, was not
Mr. Ball’s store held up and a robbery or breaking and
entering charge was involved in Ball’s store.

A. Yes, I recall that I prosecuted two men, Herring and
Bevins, for the armed robbery of Ball’s store which occurred
some good while before the inéident involving the Mills store
for which Anderson was being prosecuted. .

Q. Did this receive general publication throughout the
county in the newspaper.

A. Not undue publication, no I don’t think so.

- Q. Do you know whether or not Mr. Kent was aware of
this. '

A. T have no idea.

Q. Did you ask Mr. Ball any questions in refer-

4/26/67 ence to whether or not the incident involving his

page 62 | store, knowing that the Mills store was of similar
nature would have any effect on his decision. -

A. None whatsoever. :

Q. Have you looked at the transcript of the case that we
are talking about, William Henry Anderson.

A. T scanned through it hurriedly shortly after it was
typed and then again when I believe I prepared a response
for a Petition for an Appeal, which went to the Court of
Appeals and was subsequently denied.

Q. In your scanning through it in your preparation for the
Appeal did you notice that in the examination of Mr. Mills
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that in no way shape or form did he connect the defendant
Anderson, with the commission of the alleged erime.

A. T recall that as a fact.

Q. Do you likewise recall as a fact that on direct examina-
tion of the State Trooper, L. B. Mitchell, that in no way
shape or form did hé connect the defendant, Anderson, with
the alleged crime. v

A. T would say on the initial direct there may be some
question about it, but several times on redirect examination
he was connected with it.

Q. Limiting yourself to just the original direct examination,
is it not a fact that in no way shape or form the defendant,

Anderson, was connected with the commission of
4/26/67  the alleged crime.’
page 63 + A. I would say that to the best of my memory
he did not, but the transecript will speak for itself
in that regard.

Q. Were you surprised when cross-examination was con-
ducted or initiated by Mr. Kent at the conclusion of your
interrogation on direct examination.

A. What was that again.

Q. Were you surprised when Mr. Kent asked any questions
on Cross- examlnatlon when you conc]uded your direct ex-
amination.

A. T would not say that I was surprised that he asked
any questions.

Q. Since you subsequently have reviewed the transcript
does it now appear to you that no cross-examination was in
order.

A. What I myself may have done and what Mr. Kent did
are two entirely different things. Now, are you asking what
I would have done if I had replesented him, or if I was
surprised at what Mr. Kent did.

Q. I am asking you, having now read the transcript are
you surprised that Mr. Kent asked the first question on cross-
examination, in view of what you asked on direct examination.

A. If T may, T will answer it this way, that if T had been de-

fending him I would not have asked any questions.
4/26/67 Q. And why would you not -have asked any
page 64 | questions on cross-examination.

A. As I recall the transcript, the defendant had
not been connected up by Mr. Mitchell’s direct testimony with
the crime and for that reason I would not have asked any..

Q. After cross-examination was commenced by Mr. Kent
was not the door opened for a tremendous amount of hearsay
evidence to be admitted.
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A. Yes sir.

Q. Didn’t you welcome cross-examination at that point.

‘ A. I welcomed re-direct examination.

3 Q. Your redirect examination was based on soliciting a lot
- of hearsay evidence at that point. -

A. Tt was based on what had been brought out on cross-
examination.

" Q. And that was based on hearsay.

A. Not entirély, to some extent I would say.

Q. Do you recall while the Appeal was either being pre-
pared or while it was at least pending, that I discussed with
you part of your closing argument.

A. Yes I do. '

Q. And in the Appeal did you not admit in your response
that some of your closing argument was out of the realm of
the evidence. : :

A. Idid. '

Q. And that no objection was made while you
4/26/67  were so doing it.
page 65 ¢ A. That is correct.

Q. During the course of the trial was there
much objection by Mr. Kent in reference to lead questions,
hearsdy evidence being admitted in questlons which you
asked.

A. As I recall the trial went very smoothly. I don’t recall
asking any particular leading questions or questions that
would have solicited hearsay evidence.

; Q. When you say it went very smoothly, it went very
‘ smoothly for the Commonwealth, did it not. '
A. When T say smoothly, I mean there was little objection
on either side.
: Q. At the conclusion of the case was it your opinion that
i through questions asked by Mr Kent it was inevitable that
the accused had to be convicted.

A. No necessarily so. '

Were there any instructions offered on behalf of Mr.
Kent to the Court, or by Mr. Kent on behalf of the defend-
ant. .

I don’t recall any. '

Do you know why there were none offered.

I have no idea.

Did you see any being tendered and refused.

I don’t recall any.

Is it the usual practice by Judge Simpkins that if
Counsel in a criminal case tenders an instruction

@»@»@»
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4/26/67 that he will except to it and refuse it, and mark
page 66 { it so. -

A. That is the practice of every Judge that I
have practiced before.

Q. On Page 52 of the transcript, in your closing argument
you said “the question and sole issue in this case is, was the
accused William Anderson the man who accompanied them
and drove them to the store and drove them back to Rich-
mond, and did he know at the time of going out there and
going back that the store was going to be broken into and had
* been broken into”. Now, was that not the real issue in the
case.

A. T believe so. As I recall it the situation was that the
boys did the actual breaking and entering. Their contention
being that someone accompanied them with a truck, and let
them out and then returned them to Richmond with certain
goods, and the question which was submitted to the jury as I
saw it was whether or not this defendant was that man and
if he was the man if he had knowledge of the breaking and
entering and the taking of the goods. Which I believe is in
essence what I said there.

Q. And in the two instructions that were offered from the
Court to the Jur y was there anything in reference to identi-
fication.

A. I don’t recall the exact words of the instrue-

4/26/67 tions, but the instructions would have been tailored

page 67 | to, if they believed this defendant was the man

that drove the truck or assisted in the ‘breaking

and entering. I don’t recall at this point how many I ten-
dered.

Q. To your, knowledge Mr. Kent was Court appointed, was
he not. .

A. Yes sir. As 1 recall.

Q. Can you tell this Court, in reference to questions per-
tai.ning to the use of a photograph, why the photograph was
not in Court on the day in question.

A. As I recall the questions as regard to the photograph
were initiated by Counsel for the defense. I had not planned
to introduce the photograph, and for that reason I had not
requested the Officer to bring it here. The photograph, as
testified to, was the property of the Richmond Police De-
partment, and as I recall was retained in their files after its
use for identification of the defendant.

Q." The other question I have Mr. Ellis is, without—or 1
will ask it this way, in your opinion, as Commonwealth’s
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- Attorney of Hanover County, if no questions would have been
asked on cross-examination and in view of the subsequent
testimony of the Chisholm boy and the Wood boy, would
there have been enough evidence for a conviction in this
case.
4/26/67 . A. I think T would have to answer that, and
page 68 | you are asking purely’ a question of opinion, I
would say that you can never tell what a jury
will do, and this was a jury case—

Q. Ail right, T will ask you this question, on evidence
which the Commonwealth offered, without any cross-examina-
tion of the State Trooper, as you now know the transeript,
would there have been enough evidence for the Court to have
submitted the matter to a jury to consider a verdict.

A. Let me say this, as I recall the transeript, and I ask
you to correct me if I am wrong, that the Chisholm actually
went back on his prior testimony and the Court permitted
me to cross-examine him. Am I correct in making that state-
ment.

Q. You came back after lunch and indicated to the Court
that you were surprised with the testimony of the two Chis-
holm, Travis Ray and Jimmy, on the basis that they. testified
to your questions that in no way did the defendant connect
with the alleged crime. You then called the Trooper back on
the stand to question him in reference to the use of the
photograph and likewise conversation which the two Chis-
"holm boys had with the Trooper for the purpose of showing
the impeachment of the two Chisholm boys. Now, my question

to you is, as you now review ‘the testlmony of Mr.
4/26/67  Mills, who was the first witness, Trooper Mitchell
page 69  who was the second and the two Chisholm boys,

eliminating any cross-examination by Mr. Kent of
the Trooper, do you believe there was sufficient evidence for
the Court to have submitted the case to a jury, or would the
Court have been compelled to stricken. the Commonwealth’s
evidence.

A. I can’t say that the Court would have been compe]led
but you are asking me for my opinion, and I would say that
based on your question that there was insufficient evidence.

Q. All right, to ask you the question the other way, from
vour review of the transeript is it not a fact that as the result
of the cross-examination of the State Trooper by Mr. Kent,
a case for the Commonwealth was made out.

- A.-T won’t say that that was the sole. case but that was a
contributing factor.
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Q. What else was contributing to it. :

A. T think the evidence as a whole, making out a case in-
volves a lot more than simply naming the defendant as the
man.

Q. Do you recall that the only testimony by Mr. Mills was
that he was the owner of the store and that the store was
broken into, and that he ta]ked to the Police Officer and
reported it.

A. If you would limit your guestion as to whether
4/26/67  or not this defendant was the man, I thlnk I cou]d
page 70 |} answer it, in the affirmative.

Q. All rlght on direct examination could the
Commonwealth prove by its evidence that the defendant,.
Anderson, was the man who participated in thls crime.

A. As contalned in the record.

Q. Yes.

A I don’t believe s $0.

Mr: Beaver: I have no further (‘questions. _
CROSS. EXAMINATION

By Mr. Mann:
"~ Q. Mr. Ellis, was there a confession, from Mr. Anderson :
used in his trlal

A. No sir.

Q. Theré was no confession: Did you | at any tune see any
confession.

A. No sir. .

Q. Did you prosecute Tl avis Chisholm.

A. T did, sir.

Q. Did he testify at his trial.

A. Was he the older or the younger of the two Chisholm
boys..

Mr. Beaver: Travis was the older, Mr.'Ellis‘.

A. Yes, he testified at his trial.
Q. In his testimony, did he or did he not connect Mr.
Anderson with the alleged crime.
4/26/67  A. AsTrecall his testimony, he d]d.

page 71 | Mr. Beaver—But in the Anderson case he denied
that Mr. Anderson was with them participating in
the-alleged crime. -
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A. e went back on me, yes.

Q. And when you say he went back on you, vou did not
specifically refer to the time, the date, the place or anything
by way of laying the foundation to the exact statement that
the man made in his own trial, did you.

A. Yes, I'referred to when he testified in this Court in his -
own trial. There was only one occasion when he did.

Q. Did you not limit your question solely “did you not
testify in the case of Commonwealth vs. so and so that Willie -
Anderson was with yon at the time at the scene of the crime.”

A. I may have, but as far as I can recall I have only tried
one case of that nature:

Q. Didn’t he deny in the Anderson- case, no, and that was
the su1pr1se to you.

A. That is correct. .

Q. And although you were surprised, no additional pro-
ceedings of any nature have been brought against the Chis-
holm bov »

A. No, he served h]S time for this offense

Q: What you are testifying to toda\ is to the
4/26/67  best of your memory. :
page 72 A. Yes.
' Q. And you have not seen the wrltten tramonpt
of the Chisholm case.

A. No. h

Q. All through the Anderson case did not Travis Ray
Chisholm, the oldest boy, continually deny to you that Ander-
son was connected with the offense.

A. During the Anderson case he did, you asked me a
question a moment- ago about the Chisholm case, not having
seen the record, I don’t know that it has been printed or
typed, but 1 spemﬁcallv remember asking Chisholm in his
trial about Anderson, I make a practice of doing this where
there are several defendants for his identification of the man-
who was with him, and in that trial he specifically said Ander-
son. Identified Mr. Anderson.

Q. Then subsequently denied it in the Anderson case. And
what you are testifying to Jack, is to the best of your memory.

A. Yes.

No further questions of Mr. Ellis
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4/26/67 The Petitioner rests:

page 73 ¢ Mr. Mann calls TROOPER MITCHELL as
witness for the Respondent

Q. Trooper Mitchell, did you or did you not testify in
the Travis Chisholm case. '

A. Yes I did.

Q. Were you present during the entire proceedings.

A. Yes .

Q. Did Travis Chisholm testify in his case.

A. Yes sir, he did.

Did he, in his testimony, in any way connect the Pe-

t1t10ner, Mr. Anderson, with the alleged crime.

A. Yessir, he named him as being a participant.in it.

Q. Did you attend any one of the other trials.

A. Yes sir, Hammond Wood.

Q. Do you ’ recall whether Travis Chlsholm testified in that
case.

-A. He did.

Q. Did he, in his testimony in that case, connect this Pe-
titioner with the alleged crime.

A. Yes sir, he did.

Q. And you are posmve
"~ A. Yes sir.

Q. Did you have any occasion at all to take any statement
at all from Mr. Anderson.
A. He made an oral statement to me, yes sir.
Q. Was it later reduced to writing. :
A. No sir, it never was.

4/26/67 -

No further questions

CROSS EXAMINATION

page 74 ¢

by Mr. Beaver:

Q. Mr. Mitchell, did you not testlfv in the Anderson case
on at least two occasions that Anderson always denied to
you that he was a participant in the alleged offense. '

A. I don’t believe so, because he confessed to me and 1 felt
such this confession was in the transeript. You tell me today
that it is not. But I recall talking with the Commonwealth”
. Attorney about a deal that Mr. Anderson wanted to make.

Q. I didn’t ask you that question. I asked you, do you.
recall testifying during the Anderson case on at least two
occasions that Mr. Anderson always denied to you that he
was a participant in the crime.



William H. Anderson v. C. C. Peyton, Supt., ete. 53

Trooper Mitchell

A. 1 don’t believe so, the day he was turned over to me
denied it, which was the 12th of March. On the 17th of March
outside the County Court Room lie made a statement to me. .

Q. Do you recall being asked the question, “you stated when
you first arrested the defendant that he denied any knowl-
edge of J. R. Mills Store or any participation in this”, and
your answer being “I personally didn’t arrest him on the
warrant, he was arrested by Detective Baker of the Police

Department of Henrico County and subsequently
4/26/67 turned over to me at 2:30 p.m. on the 12th day of
page 75 + March”. Now, to that point it is true, is 1t not.
: A. Yes sir. '

Q. And you further testified “he had issued it on the date
on the information that he had gotten from the boys” answer
“yes sir’—Question—“he denied any knowledge at all” An-
swer—“he denied. having been at or near Mills Store”. Do
you recall testifying to that.

A. That was the day he was turned over to me, he denied
it.- .

Q. At that time he denied being a participant in the crime.
Do you likewise recall being asked the question in reference
to were they all together, speaking of the four, of giving the
description then as follows: ‘“‘yes sir, that William Henry
Anderson furnished the truck and they went up Rt. 33 and
the information they gave me was that Mr. Anderson stopped
in front of Mr. Mills store after James Randolph Chisholm
pointed it out as the place they were going to break into, that
they got out of the truck, that Mr. Anderson drove up-and
down Rt. 33 while the other three boys went in the store,
gathered the Merchandise, set it just outside the front door,
and that when Mr. Anderson passed they stopped him, and he

pulled up in front of the door and they put the
4/26,/67 Merchandlse into the truck and returned to Rich-
page 76 } mond”. This does not correspond with what An-

derson said about it.” Now, you recall testifying
to that.

A. Yes sir, I do.

Q. Now, that is at least two occasions that you testified in
the Anderson case on the st of June that Anderson denied
being a participant. ‘

A. At that time I don’t think I was saying that Anderson
denied being-a participant, 1 said that was not what Andel-
son said about it.

Q. You were present or were you excluded du11ng the trlal
of Anderson on June 1.
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A. I was excluded.
Q. Were you excluded in the other cases.
A. No sir. :

I have no further questionsi

RE-DIRECT EXAMINATION

By Mr. Mann:

Q. Trooper Mitchell, did Mr. Kent discuss the Anderson .
case with vou.

A. Several times before the trial.

Q. Was Mr. Anderson tried first or were the othe1 bO}S
tried first. .

A. Mr. Anderson was the last one to be tried.

Q. In the course of your distussion of the case with Mr.
Kent, did you tell him what Travis Ch]sholm had testified
to at ]ns own trial.

v A. Yessir, I am sure I did.

4/26/67 Q. On the witness stand, did Mr. Kent cross-

page 77 | examine you. ‘
A. Very much.. -

Q. Did he in any way try to block your testimony.

A. I don’t recall that he did, sir. ,

Q.  But he did cross-examine you very much.

A. Both times, originally and redirect.

That is all :
RE-CROSS EXAMINATION

By Mr. Beaver: »

Q. When he was cross-examining you a tremendous amount
of your testimony was based on what somebody else had told
vou, is that not so. ,

Al I believe so, I answered his questions. Some of the
answers were based on what the other three accused had told
me.

Q. Right, and not of your own personal knowledge

A. Very little of this case, was my own personal knowledge.

Q. Right, and in addition to that no ObJeCtIOH was made to -
any of the naswers that yvou gave.

. I don’t recall whether there were or were not.

I have no further questions.

4/26/67 The Respondent rests.
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page 78 ¢ By The Court: Mr. Beaver do you wish to
argue it.

A. Yes sir. May it please the Court, I realize the burden
is upon the petitioner as as such I would say right at the
inception the law in Virginia Courts on a point like this is
that the Petitioner has the burden of going forward and to
show that his Court appointed Counsel is not merely successful
but that he did much worse by way of defending-this in order
to sustain the burden. I submit from the beginning of this
case to the conclusion of the case of the lst of June, 1966,
in all respect to a brother of the Bar, that Mr. Kent did not
conduct the case in the manner Which 1t ought to have been
done. In the first place, from the time prior to entering the
Court Room he.had tried the case over in the County Court :
even though he did not know the result of the other cases,
by even taking time to listen to the other cases, he knew
when he came here on the 1st of June that the two Chisholm
boys and the Wood boy, who freely admitted either to the
County Judge or Judge Simpkins, who decided the case on
their pleas of guilty, recognized that they were participants.
Knowing that when he came here on the 1st of June as to what

their testimony was going to be, which was defi-
4/26/67 nitely against Jack Ifllis as Commonwealth At-
page 79 } torney and the Commonwealth’s case that if the

Court and I ask in all seriousness that I can
muster that Your Honor read these 54 pages in detail, before
it makes its decision, because right at the very beginning if
you read the Mills testimony, who was the owner of the store
mm no way shape or form does Mr. Mills know who broke
ito his store. I believe I know what happened. I am only
speculating. I believe in fairness to the Commonwealth At-
torney and to the State Trooper, that they had been through
this same evidence in five cases, that they were sick and
tired of it, and when they came to the Anderson Case they
thought they had a smooth road to haul, and they didn’t have
it, and if the Court will read the direct examination of Mr.
E]hs to Trooper Mitchell it is inconceivable that at that point
there would have been any question asked by Mr. Kent. T
say it with all seriousness, a layman would have stopped at
that point because this man’s name was not even mentioned,
Judge. It was mentioned in no way shape or form, time, place,
or any connection with it. I say if Mr. Kent would have
known at that time, and he is bound to know, because he
testified that the two Chisholm boys and the Wood boy told

him that when they got to Court they were going
4/26/67 to testify that Anderson wasn’t a part of it. So
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page 80 } if Kent would have stopped and the Common-
wealth which it did put on Travis Ray Chisholm,
the older boy, and then the younger boy. They went back as
Jack Kllis testified. They went back on the Commonwealth.
So there was no way in the world to conviet this man. I
submit this is not merely an error of judgment. This goes
further than that, much further as far as this man’s rights are
concerned. But, what was the first question that he asked.
“Officer, why did you issue the warrant” and the Officer goes
on for three pages. It is nothing but hearsay evidence coming
in, what the Chisholm boy told me, what the other Chisholm .
‘boy told me, what the Wood boy told me. This record of 59
pages, I submit, and I am willing as Counsel in respect to the
Court, of the 59 pages there is at least 15 pages of hearsay
evidence and that is a minimum. It wag all solicited from the
part of this man’s Court appointed Counsel. I would say
that it would be a little bit different if he had had Counsel
of his choosing, and say that he assumed the risk by getting
whoever he got as his Counsel, but this man had Court ap-
pointed Counsel and as Mr. Kent sat and testified when he
started this case he was in charge. All the way through he
was in charge. B3ut there are only two objections in
4/26/67 the 59 pages and one of the two obhjections deals
page 81 } with when this man was put on the stand, Mr.
Ellis as Commonwealth Attorney, asked the first
question, which I have heard Your Honor ask many a de-
fendant, “have you ever been convicted of a felony”, when
you were Prosecuting Attorney. Naturally, vou were in-
terested in it and so was Mr. Ellis. The man was bound to
answer that question, “yes I have”. The next question was
“are you known as “Willie”. No need to ask that question
because the whole evidence was either “we only knew this
man as “Willie”, we didn’t know him as Willie Anderson, so
from beginning to end he admits the case is on the point of
identification. Is there any Instruction to that point. Of the
two instructions which were offered, I submit that the man
who testified as Counsel didn’t tender the first Instruction.
He didn’t think it was necessary. Yet, he will say that the
whole question was a question of identification. It is in-
conceivable to me that you would allow a man to be tried by
his peers and not submit one instruction. If he were not able
to have drawn the Instruction, he certainly could have asked
the Court to give an Instluctlon along that point. I think
the Court ought to have given an Instruction, but it is not up
to me to say what the Court ought to have done,
4/26/67  there is no evidence along those lines. Of the two
page 82 } obhjections, the one is have you ever been convicted
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of .a felony. We got to the end of the case and
the man is given five years and he says I don’t think the
evidence was sufficient for five years. I can say honestly to
the Court, there is enough evidence in here to convict this
man and if he could have gotten more than five years I believe
he would have gotten ten. But it all came in as a result of
Mr. Kent’s questions. This man would have béen better off
without a Lawyer. They are his own words to me sitting
down here in the Jail, “1 would have done better without
counsel”. 1 submit, sir, that that is a true statement.

This Petitioner is merely asking that this case be tried
over again or that he be released and although 1 don’t think
Mr. Mann is going to make issue of it, I will say to the
Court in case the Court has some question about it, in fair-
ness to all parties concerned, when I was designated by Judge
~ Simpkins to Appeal, of - the 60 day period I didn’t get the
record until some 45 days subsequent. Hurriedly in reading
the record, I made an aSSJgnment of ineffectiveness of Counsel
and at the time that I argued it before the Court of Appeals

I told the Justices Spratley, Snead and Carrico
4/26/67  that this was one of my assignments, but I thought
page 83 | the proper remedy was by Habeas Corpus, and

in the Appeal there was only one real assignment
of error of the four that had any merit and that dealt with
improper argumeut of the Commonwealth Attorney, which
Mr. Ellis admits was improper because it went outside. the
realm of evidence. No objection was made to it, and I submit
that all the way through that Counsel was most lackadaisical
and brought in evidence which was enough to conviet this
man and I submit that he didn’t receive the trial that he
ought to have received, and solely because of his Counsel. I
ask that the Court give consideration to this Petition and
either release him within due time or grant him a new trial.

By The Court: Did the Court of Appeals deny your Pe-
tltlon, Mr. Beaver.

A. Yes sir.
Q. You did raise the question of ineffective Counsel.
A. 1 did. But.in argument of it, in all fairness to this
-Court and to that Court, I indicated to them that I made the
assignment, T didn’t think it was a proper assign-
4/26/67 ment, althongh I didn’t abandon it. ° '

page 84 + Closing Argument—Mr. Mann

Mr. Mann: If Your Honor please, there is some conflict
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in the testimony here hetween the witnesses. Travis Chisholm
has testified that he never testified in any Court connecting
Mr. Anderson with this case. Trooper Mitchell has testified
that he was connected with the case in the other trial. The
Commonwealth Attorney has so stated, because he did not
know at this trial that there was going to be any change in
that. It is true that Counsel was appointed in this case of
William Henry Anderson, but he wasn’t appointed without
any knowledge of what had gone on because he represented
the man in the Preliminary Hearing. In the case of Peyton
vs. Ellerson, 207 Va. 423 that case held that there is no,
requirement that Counsel fabricate a defense where in fact
none exists. Furthermore, there can be no predetermination
of time for Court Appointed Counsel to prepare for a trial,
because what might be reasonable in one case could be quite
unreasonable in another. Mr. Anderson has testified that he
had no witnesses. He came into Court with his Court Ap-
pointed Counsel, he tendered a plea of not guilty, he was tried
by the Jury, so there must have been sufficient reason for the
Jury to believe that Mr. Anderson was connected and they

found him guilty. This is a Habeas Corpus pro-
4/26/67  ceeding and it is not a trial. The verdict of the
page 85 } Jury or the sufficiency of the evidence can not

be gone into in a Habeas Corpus proceeding. Mr.
Anderson appealed his case, and the judgment of this Court
was affirmed. The judgment of this Court is now heing col-
laterally attacked and it carries with it the presumption of
regularity. Johnston vs. Zerps, 58 S. C. 10-19. We say that
Mr. Anderson has failed in his Habeas Corpus proceedlng to
carry the burden of proof. The burden is upon him. If he
had been tried by the Court it may be a little hit different,
but he was not tried by the Court, he was tried by a Jury.
We pray that his Petition for a Writ of Habeas Corpus be
denied and dismissed, the Writ discharged and the Petitioner
remanded to the custody of the Superintendent of the Vir-
ginia State Penitentiary.

Mr. Beaver: T agree with everything that Counsel has said
in reference to what the Law is on the matter. 1 don’t agree
with him that the man ought to be remanded to the Peni-
tentiary because of the mere fact that the Jury has found.
him guilty. T can agree to all of that and T can agree to what
the evidence was in the trial Court, but I submit that the
burden here, which this man has presented and which has not

been strongly contested as a fact, the only way that
4/26/67  this man was ever convicted was because of the
page 86 | irregnlarity which may have not only been mis-
takes, but gross mistakes of inadequacy of counsel.
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As I have said before, it is inconceivable on the evidence, if
you had been sitting here and listening to it, of what the
Trooper and Mr. Mills said that there would have been any
need, I know that Mr. Bremner and older members of the Bar
have always pounded into my head, don’t ask too many ques-
tions. Oops! you asked one too many. That is what hap-
pened here. e says his reason for it, he wanted to find.out
about the constitutional rights of the man. I submit, Sir, there
wasn’t anything to do with the Constitutional rights of this
man when he is charged with breaking and entering, and
there isn’t anything even connecting him with it. He didn’t
need to ask that question. But after he got the ball rolling
he then could have done something to stop the momentum
imnstead of allowing all the hearsay and leading questions to
come in. Again I ask the Court in all seriousness to take
the time to read the transcript, which has been introduced
before making its decision, and although the Supreme Court
in numerous cases has said that ordinarily lack of prepara-
tion and mistakes and errors of judgment or improper advice
or trial strategy in connection with the case are insufficient to

setting aside a judgment of conviction, which I
4/26/67 agree with in the ordinary case; but this is more
page 87 } than just trial strategy to this. There wasn’t any

strategy to this. This was just asking one too
many questions, and once it did it was enough to open the
door to convict this man, and I submit that even if this man
gets another trial now, on June 1st they wouldn’t have con-
vieted him if it had been done in a proper way, and they
won’t conviet him now if he gets a new trial. 1 submit to the
Court in fairness and justice to this man, he ought to be
granted a new trial in this matter.

By The Court: I have carefully scanned the transeript, Mr.
Beaver during the course of your examinations of Mr. Kent
regarding testimony of Mr. Mills and also of the Trooper.
The sufficiency of the evidence, has been decided, I believe,
by the Supreme Court of Appeals when they denied your
Petition for Appeal. Mr. Kent preserved the exception of the
sufficiency of the evidence when he moved to set the verdict
aside as contrary to law and evidence at the Conclusion of the
Jury trial, which gave the Supreme Court of Appeals the
opportunity to examine the sufficiency of the evidence. As
you have stated, Attorneys in the past and Attorneys in the
future will always ask questions too many. This is a trial
tactic that an Attorney has to use with a great deal of de-

liberation. We don’t know what was in Mr. Kent’s
4/26/67 mind. We know that he had interviewed Trooper
page 88  Mitchell. He was aware of Trooper Mitchell’s
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conversation with the defendant. He also was aware
from the testimony here today that Travis Ray Chisholm
was to testify for the Commonwealth. He had been sub-
poenaed by the Commonwealth. The evidence of Mr. Kllis
is that he was surprised by this testimony, anticipating that
Mr. Chisholm would testify that this was the man who was
with him. It may have been incumbent upon Mr. Kent to
cross-examine Mr. Mitchell to show the insignificance of the
identification. I don’t believe that the trial strategy of an
Attorney during the course of a trial, his method of cross-
examination, his decision to cross-examine and not to cross-
examine is subject to judicial review. lIn every case that is
tried, there will be errors made by attorneys, and I don’t
believe that these errors during the course of a trial shounld
be grounds to set aside the conviction of the defendant. This
man was appointed his Attorney, interviewed him, prepared
the case, he interviewed witnesses, the man was aware of
his constitutional rights since he demanded a trial by jury,
he snbmitted to a trial by jury, his attorney was present, he
argued the case, and he concluded that the Instructions that
were presented to the Court were sufficient to frame
4/26/67  the issue before the jury. This is a question also
page 89 | that an attorney must make a decision on when
he tries a case, whether or not he should encumber
the record with a whole lot of instructions or whether the
question reasonable doubt is sufficient for a man to present
his case to the jury so that the jury would understand that
. the evidence has to be to that degree that is required by law.
The instruections were very fair toward the defendant. The
instructions of the Commonwealth clearly framed the issue
that the jury should decide and I don’t believe that the evi-
dence introduced here today in the record in this case is
sufficient to show that a farce was committed, that a trial was
just a sham, that the defendant was denied his constitutional
rights. So therefore, I am denying the release sought by the
Petitioner, I don’t believe he has shown the burden of proof,
I am discharging the Writ and remanding the defendant to
the Virginia State Penitentiary in the custody of the Super-
intendent.

Mr. Beaver: Your Honor, for the purposes of the record, 1
would like it to show that the Petitioner so notes an appeal,
and excepts to the ruling of the Court.

By The Court: All right.

Mr. Beaver: We would ask the Court to allow the transeript
of this hearing to be typed.

By The Court: So granted.

-




William H. Anderson v. C. C. Peyton, Supt., ete. 61

#* * ok * *

EXHIBIT NO. 1

Exh. #1

6/1/66 _

page 1 + By The Court: Mr. Kent, are you ready.

' Mr. Kent: Have your client come up by you.

Jean C. Harris sworn to record proceedings of trial.

Accused is arraigned. Plea of not gmlty entered. Wished
to be tried by a Jury.

Jury is called. Stuart C. Thomas, James Baker, Luther
Holmes, William R. Shelton, Jr., Floyd T. Ball, A. L. Joyner,
L. D. Campbell, Sr., Thomas Mallory, Walter Howard, Harry
L. Corker, Ulysses G. Winston, Leslie A. Bell, Jr., J. Ellis
Hughes, W. M. Byrd, and M. L. Duling, Jr. and Joseph C.
Eanes, Garland F. Dunn, T. L. Bourne, Jr., Curtis Pilson

By The Court: Mr. Kent, we have nineteen and the Com-
- monwealth Attorney has indicated that he is willing to take
the 20th one as his strike, is that all right with you, Sir.
* Mr. Kent: Yes Sir.

All Jurymen sworn.

By The Court: Gentlemen, are all of you residents of Han-
over and have been residents for at least.one year preceding
this day—this is a charge against William Henry Anderson
who is charged. with breaking and entering the storehouse
of J. R. Mills on the Tth or 8th of February, 1966, with in-

tent to commit larceny and with stealing certain
Exh. #1 merchandise. Are any of you related by bhlood or
.6/1/66 marriage to William Henry Anderson, now if you
page 2 | remain quiet I assume that the answer is “no”, if-

the answer is going to be “yes” 1 expect you to
speak up. Do any of vou have any interest in the outcome of
this case. Have any of you expressed or formed any opinion
about the case. Are you sensible of any bias or prejudice
either for or against William Henry Anderson or for or
against the Commonwealth. Have vou discussed the case
with anybody, anybody talk to you about the case. Do any
of you live within two miles of the storehouse of J. R. Mills—

Ulysses G. Winston states that he does.
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By The Court: That disqualifies him, Mr. Ellis.

Mr. Ellis: T will strike him.

By The Court: Hereafter we ought to get 22 in all cases.

By The Court: Let the record show that Winston stands
aside and Mr. Ellis waives one of his strikes.

Do any of vou know of any reason whatsoever why you
should not give a fair and impartial trial to the Common-
wealth and to the accused according to the law and evidence.

All right, pass the list down and let it be shown and Mr.
Winston is Mr. Ellis’ first strike, and the other one as his
second strike.

Mr. Ellis: Let the record show that T used Ulysses Wins-
ton as my first strlke 1 will use A]bert Cosby as my second
strike.

Exh. #1. Jurymen stricken called and asked to step from
6/1/66 Jury Box.

page 3 'J urymen selected to serve:

Stuart C. Thomas James Baker, Luther Holmes, \Vﬂham
R. Shelton, Jr., I‘losd T. Ball, A. L. Joyner, L. D. Campbell,
Sr., Thomas Mallory, Walter Howard, HarrV L. Corker,
LesheA Bell, Jr., and J. Ellis Hughes :

Jurymen sworn and administered oath:

Indictment read again. Instructions to Jury as to their
- duties and punishment if the accused is found guilty.

Mr. Ellis: T would like to call all the witnesses, have them

sworn and excluded.
By The Court: Call the witnesses.

Following witnesses called by Clerk and sworn:

J. R. Mills, L. B. Mitchell, Travis Ray Chisholm, James
Rudolph Chisholm, Hammond Wood, and accused.

OPENING STATEMENT

By Mr. Ellis: :

May it please the Court, Gentlemen of the Jury, my name
is Andrew J. Ellis, Jr. and T am Commonwealth’s Attorney
for Hanover County, and as such prosecute all felony cases
such as we have here this morning. Mr. James C. Kent, an
Attorney from Ashland represents the accused. I am going
to make an opening statement to you as to what I expect the

- evidence to show. What I say is merely a state-
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Ixh. #1 ment, nothing more, and if there is a variation be-
6/1/66  tween the evidence and between what I say, I want
page 4 } to tell you now that you must, of course, believe
the evidence and not what I say. The Common-
wealth expects to show in this case that on the night of
February 7th or 8th, during that night-time, J. R. Mills’
(reneral Merchandise store located on Route-33 in Hanover
County, Virginia was broken into, and certain items among
which was a skill saw and various items of merchandise were
taken from that store. Now, we expect the evidence to further
show that there were four participants in this crime, two
brothers, James Rudolph Chisholm, Travis Ray Clnsholm
Hammond Wood, and the accused in this case. The four of
them met together at a place called “Metros” in Richmond
which is a local beer hall, gatherine place in Richmond. There
they discussed what they had in mind and departed in the
- defendant’s truck for Mills’ Store for the purpose of breaking
into the store. When they arrived at the scene the two Chis-
holm boys and the Wood boy got out and did the actual break-
ing in and put the goods and merchandise that they took
in the truck. The accused, knowing the purpose of the trip,
driving them there for this purpose, but not actually taking
part in the breaking and entering drove the truck back to
Richmond. We expect the evidence to confirm what
IExh. #1 I have said and that the accused, by his actions, is
6/1/66 - just as guilty as those who actually did the break- -
page 5 } ing and entering and ask that you find him guilty
and fix his punishment. -

OPENING STATEMENT:

Mr. Kent:
Gentlemen of the Jury, we expect the evidence to show
that the defendant, William Henry Anderson, was not near
the J. R. Mills Store, indeed had no knowledge of this bhreak-
-ing and entering, and that he participated in no way shape
or form of either by driving the other three to thé scene or
by driving them away from it. I believe that our .evidence will
show this. Of course, there may be some confusion and I am
“sure that all of you gentlemen will be able to see just as we
have outlined.

J. R. MILLS called as ﬁ_lfst witness for Commonwealth :

Q. State your name, please.
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© A J.R. Mills

(At th]s point Coult instruets Jury to move their chairs
around so that they can see witnesses and hear them well.)

Q. Where do you live, Mr. Mills.

A. Tlive at Rt. 3, Glen Allen.

Q. Do you own and operate J. R. Mills’ (‘enelal Merchan-
dising store.

- A. Yes Sir.

Q Where is the store ]ocated '

A. Tt is located on U..S. Route 33, six ml]es east
Lxh #1 of Montpelier, in Hanover County.
6/1/66 Q. Mr. Mills, directing your attention to the even-
page 6 | ing February 7th or S8th of this year, I ask you
what you found when you returned to the store on
the morning of February 8th of this year.

A. T usually open up right around 6 o’clock and T unlocked
the door and walked in and -I noticed some merchandise
scattered around on the floor and that aroused my suspicion
and after investigating I found that somebody had been in and
stole quite a hit of merchandise.

Q. How had they gained entrance to your store. '

A. They broke a plate glass window, approximately five
foot square in the front of the store on the west corner.

Q. Had you closed thc store up on the evening of Februar\'
Tth.

A. Yes sir.

Q.  Was anything out of order at that time. -

A. No sir.

Q. Were any of the windows. broken, and did you lock the
door.

© A. No windows broken and the door was locked.

Q. What exactly, to the best of your reco]lectlon was taken
from the store.

A. Approximately 20 cartons of cigarettes or more, all of

the frozen food out of a 16 cubic foot frozen food
Exh.-#1 box, and all the food was taken out of a 10 foot
6/1/66 display case. 1 had a display case of 22 bullets.
page 7 t They were taken, and a skill saw was also stolen.
Q. Did you call a police officer at that time.

‘A. Yes 1 called the State Police and Mr. Mitchell came out.

Q. Did you go over the store with him and pomt out what
had been taken. _

A. Yes and he made an est1mate of it.
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. He made a list of it.

. Yes Sir.

Did you estimate the value of the goods at that time.

. He has a total but I don’t remember the total.

Did you give him the values.

. Yes I gave him the values.

He has a list.

. Yes Sir. The statement that he has is correct. 1 do
not remember the exact total.

Q. Mr. Mills, I show you a case with a Black & Decker
skill saw in the case and ask you if you can identify. that
saw and case.

A. Yes Sir, it is the same saw that I purchased from Vir-
ginia- Carohna Hardware.

Q. Is that your saw.

A. Yes Sir. ' . A

: Q. When did you miss it.

IExh. #1  A. I didn’t miss it when Mr. Mitchell and I were
6/1/66 investigating, I missed that later on. It was some
page 8 | time durlng that day.

‘Was the saw in the store the day before

A. Yes, it was there the day before.

Q. When did you get the saw back.

A. Mr. Mitchell returned it to me after he had gotten it
from the hoys, I don’t remember just when it was.

Q. You can swear that it is your saw.

A. I sure can, I have a bill of sale for it.

Q. How much did you pay for that saw.

A. Approximately $60.00 and the case was $7.00 or $8.00.
I don’t remember the exact cost of it.

" CROSS EXAMINATION

P OPOFOR >

By Mr. Kent:

Q. Mr. Mills, yvou testlﬁed that this is your saw. How did
you identify it. By what means, the model number of 4

A. Well, T have checked the model number, and it is the
same 1dentlcal case and the same saw. It had been used very
little. I purchased it probably a year or more before it was
stolen, but it had been used a very little, and I also have the
pill of sale with- the serial number and everything if it is
necessary.

Q. Have vou ever checked the number against it.

A. No I have it.

Q. Do you know how many Black & Decker saws
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" of this kind were sold in Virginia about the same
IExh. #1 time.
6/1/66 A. No Sir, T have no idea.
page 9 + Q. Then actually, by model or serial number, you
' have never identified it as such. -

A. Thaven’t gone to that trouble yet, but I can.

Q. Mr. Mills, was there snow on the ground at the time
that this happened.

A. No, I don’t think it was. I can’t say definitely. -

No further questions.

TROOPER L. B. MITCHELL called as Commonwealth S
next witness.

Q. You are Trooper L. B. Mitchell employed by the VlI'-
ginia-State Police Force, are you not.

A. Yes Sir.

Q. Trooper Mitchell, did you 1nvest1gate a complaint made
by Mr. Mills on the morning of February 8, 1966 at his store.
A, Yes Sir. :

Q. Did you go to his store.

A. Yes Sir.

Q. What did you find when you arrived.

A. I found that a hole had been knocked in a window in
the front of the store. The window was approximately five
foot square, and the hole was approximately two by five foot.

Q. What was the condition of the store inside the build-

in
Ioxh. #1 A. Some merchandise had been pushed from the
6/1/66 - shelves onto the floor just inside this window, in-
page 10 | dicating that the window had been broken from the

outside by force. Mr. Mills reported that goods
was missing with a retail value of $257.00, consisting of 20
cartons of cigarettes, all the frozen food from a floaen food
. box, 22 bullets, and a skill saw.

Q ‘What d]d you do after the investigation at the store.

A. At 3 a.m. on the 13th day of February I received in-
formation that I was wanted at the Police Department in
Richmond in reference to this same case. I proceeded to the
Police Department in.Richmond where I- met a detective
Davis who had certain information pertaining this case, and -
on this information he secured a search warrant for the
home of Travis Ray Chisholm at 908 Perry Street in Rich-
mond. Detective Davis, of Richmond and Detective Winters
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of the Police Department of Henrico County, and Officer
Carroll of the Police Department of Richmond and myself
went to 908 Perry Street shortly after 5 a.m., woke up Mr.
Chisholm and conducted a search of his home As a result
of this search certain property was recovered. This property
identified in another case. Detective Winters questioned Mr.
Chisholm. I was present, but I did not question him.

Q. I hand yon a skill saw and ask if you have seen this

. saw before. :
fixh. #1 A. Yes Sir (after examining saw)
6/1/66 Q. Where did you obtain this saw.
page 11 A. Chisholm took me to 910 Perry Street,
knocked on the door, announced that he wanted to

get the saw—

By The Court: Who came to the door.

A. A gir]l, I don’t know who she was, a young woman came
to the door and he announced that he wanted the saw that
he had left there, she opened the door and he walked into a
-clothes closet and picked up the saw in the case and took it
out and put it in the Police car and said that this was—

Mr. Ellis: Don’t say what he said. What did yon do with
the saw after you had obtained possession of it.

A. After Mr. Mills furnished me with the model number
Model Number U 3337 I returned the saw to him and I have
a 1ecelpt for it.

Q. Had Mr. Mills previously given voun the Model Number
of the saw. » _

A. T asked him for identification of the saw and he showed
me the bill where he had purchased a Black & Decker Electric
Skill Saw Model No. U 3337.

© Q. Is this the same saw that he showed you the bill for.

sale.

Q. Did you give him the saw at that time.

A. T delivered it to him, I don’t remember the exact date.
Delivery ‘was made approxunate]v a week after the 13th of
. Febrnary.

Exh. #1 ’
6/1/66 Mr. Ellis: 1 ask that this saw be marked for
page 12 } identification as Commonwealth’s Exhibit No. 1,
and introduced-into evidence as such.
By The Court: Take those other tags off it and g1\ e them

to the Clerk and put this one on.

A. Tt is the same model number according to the bill of
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¢

-No further questiopé
- CROSS EXAMINATION

By Mr. Kent: ' '

‘Q. Trooper Mitchell, you stated that you 1nvest1gated this
on the 8th of I‘ebruary

A. Tbegan the investigation on that date.

Q. When did you issue the first warrant in this case.

A. You mean for the first accused in this case.

Q. For anyone

A. I believe .the warrants were 1ssued on the 13th day of
February. At 11 p.m. on that date I left two warrants at the
Richmond lockup on Clay Street for Hammond William Wood
and Travis Ray Chisholm and on the 14th at 5 p.m. I left a
detainer with the Richmond Juvenile Dentention Home for
James Rudolph Chisholm, and the warrant for Mr. Anderson
was issued at that time.

Q. What was your basis for issuing those warrants.

A. T discussed this with James Rudolph Chisholm and.
Hammond William Wood and Travis Ray Chisholm, each one

identified a picture of William Henry Anderson.

Iixh. #1 Travis Ray Chisholm pointed out to me when he
6/1/66 was arrested that a green 1957 Chevrolet Pickup
page 13 } truck bearing Virginia License Number T 9 744
. which is reglstered in the name of Leo Jessup 3427

Rayburn Road, Richmond, was the vehicle which was used
and identified Anderson as the driv er, and said that Ander-
son had borrowed the truck.

Q. Who gave you this information.

A. Travis Ray Chisholm.

Q. Did they give you the defendant’s name. -

A. James Rudolph Chisholm deseribed the man as be]ng
~ known to him as “Willie”, and taking this name of Willie and

his approximate age of 45 that James Gave and the fact that
he was known to frequent beer joints in the Southside of
Richmond T asked a Richmond Detective if he had ever heard
of such a person as Willie who would be about 45 years old
and who'frequented beer joints in the Southside of Richmond,
he immediately went to the Richmond Police Department.
files and returned with a photograph of William Henry Ander-
son. He said that this was the subject known as “Willie” that
I had described. I immediately took this photograph back
down the hall into the Detective Bureau where James Ru-
dolph Chisholm was sitting and displayed the picture to him
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and he said that was the man known to him as “Willie”.
Travis Ray Chisholm, when I asked him how he

Exh. #1 got up there to Mills’ Store, said Willie Anderson

6/1/66 carried him in this green pickup truck. »

page 14 + Q. He actually gave vou the name of William
Henry Anderson.

A. Travis Ray referred to him as Wl]he Anderson.

Q. James referred to him as what.

A. As “Willie”, but after I received the picture of him and
took it down and displayed it to James Rudolph Chisholm
he said this was the man that took him up there.

Q. You said Travis referred to him as something else.

A. Travis referred to him as Willie Anderson.

Q. As Willie Anderson or Willie.

A. Willie Anderson.

Q. Did Wood make any 1eference as to what other person
might have been involved.

A. He said “Willie” and that the picture 1 had at that
time was the man.

Q. That it was absolutely the man in the picture or that
it looked like him.

A. He didn’t say it looked like him. He said it was him.

Q. How long had you been questioning these boys when
vou presented them with this picture.

A. When [ was called to the Police Department in Rich-
mond, I arrived at 3:45 and James Rudolph Chisholm was
_51tt1ng in the Detective Bureau and he couldn’t hardly wait

to confess. I no sooner walked in then he started
Exh. #1 his confession. Hammond Wood was being sepa-
6/1,/66 rated from James. Rudolph Chisholm and he had
page 15 | been arrested at the same time that James Ru-

dolph Chisholm was for an offense in Richmond
and he was being held in a separate room so they could not
converse. I talked to Wood about ten minutes beginning at
4:15 a.m. on the 13th of February, most of this conversation
pertained to his rights to an attorney, right to remain silent,
and that any statements he gave would be used for or against
him. There was some discussion as to whether or not he
understood these rights and they were discussed rather
thoroughly with him until he agreed that he understood these
rights. During the ten minute conversation there were several
interruptions. Just shortly before 5 a.m. I talked to him in
the Detective Lieutenant’s Ofﬁce where we could talk without
being interrupted and I again told him of these rights, an
attorney, his right to remain silent, and that any statement
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could be used for or against him, then he confessed, the two
times I would estimate no more than 15 or 16 minutes.

Q. In your interrogation did you lead them to believe that
_cooperating with vou would be to their henefit.

A. T don’t believe I did. I tried not to.

Q. You stated that when you first arrested the Defendant

that he denied any knowledge of J. R. Mills’ Store
Exh. #1 or any participation in this.
6/1/66 A. 1 personally didn’t arrest him on the war-
page 16  rant. He was arrested by Detective Baker of the
Police Department of Henrico County and subse-
quently turned over to me at 2:30 p.m. on the 12th day of
March.

Q. He had issued it on the date on the ]nformatlon that he
had gotten from the 130) $.

A. Yes Sir.

Q. He denied any knowledge at all.

A. Yes, he denied having ever been at or near Mill’s Store.

~ Q. You advised him of his right at that time and he denied
it.

A. Yes.

Q. When did vou again talk to him.

A. The next time I talked to him was on the 17th day of
March in the hallway just outside the County Court.

Q. At that time you advised him of his rights.

A. Yes Sir.

Q. You said there were some negotiations going on as to.
him, well preliminary to his changing his statement. I believe
vou said that at this time his statement was different.

A. At this time he wanted to make a deal, that he either
be dismissed or get a suspended sentence on this charge in
return for information that he would give to the Police De- .
partment of Henrico County. I told him that I could not

make a deal, that 1 would relay the information
Exh. #1 to Mr. Ellis, who was Commonwealth At-
6/1/66 torney. '
page 17 ¢ Q. Was he very much upset at this time.
. A. He didn’t appear upset.

Q. Had he been in jail.

A. Yes Sir, he had been in jail, since the 12th of March. I
didn’t think he was any more upset on this occasion then
when I first saw him on the 12th of March.

Q. When vou saw him on the 12th was there any evidence
of him drinking at that time.

A. As best I recall, I could smell some alcohohc beverage
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on his breath, but he wasn’t intoxicated. e knew what was
going on. He Wasn’t staggering or anything.

Q. On the second tlme you didn’t smell anything on him,
did you

A. No Sir. -

Q. But you didn’t notice him bemg nervous.

A. T didn’t notice him being any more nervous than he
was when I first observed him.

Q. Only upset about Henrico and wanted to negotlate to -
get something.

A. He wanted to negotiate with this charge in return for
information that he would give the Police Department of
Henrico County.

Q. Did he seem scared.

A. No Sir, I didn’t notice that he appeared to be scared.

Q After he started negotiating with vou did you
Exh. #1 remind him again of his rights.
6/1/66 A. 1 don’t believe so. The conversation was very
page 18 } brief. I told him I couldn’t negotiate with him.
Q. When did you advise him of his rights. Did
you just go up to him in the Hall and advise him that he had
the right to an Attorney, of his Constitutional Rights—

A. He was in the Courtroom.

Q. Did you take him out.

A. T took him outside the Courtroom into the hallway and
I reminded him that he 'still had his rights, that he was en-
titled to an Attorney, he was entitled to remain silent, that
anything he said could be used for or against him.

Q. After advising him of that, did you question him again.

A. I asked him if he would tell me about the trip up 33, that
is when he said he wanted to make a deal. I told him that 1
couldn’t make any deal—

Q. But you didn’t remind him again at that time of his
11ghts :
. No Sir.

No further questions.
RE-DIRECT EXAMINATION

By Mr. Ellis: .
Q. Trooper Mitchell, when he asked for a deal you told
him that he would have to.communicate with me, I believe.
A. T told him that I wasn’t authorized to make
Exh. #1 any deals, that the Court would frown upon it, that
6/1/66 I would relay the message to you.
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page 19 . Q. Was that request relayed to me.
A. Yes, it was.

Q. What did you reply to Mr. Anderson, as a result of your
conversation with me. .

A. T told him that no deal would be made. .

Q. You were asked on cross-examination of the basis of
your issuing the warrant, against the defendant in this case,
Anderson. You described certain conversations which took
place between you and Travis Ray Chisholm, the Wood boy,
and James Rudolph Chisholm. Was there any other informa-
tion related to you as to where they got together, how they got
together, when they got together, and the trip going out 33.

A. Yes sir. .

Q. Would vou relate-that to the Court.

A. T believe it was Travis Ray Chisholm who said they
were in a beer joint together in Richmond— :

Q. What was the name of that.

A. 1 believe it was Metros. When the conversation of
breaking and entering came up, and that James Rudolph
Chisholm said that he knew of a place up on Route 33 that
they could break into.

Q. ‘Were they all together at that time. _ :

A. Yes Sir. That William Henry Anderson furnished the

’ truck and they went up Route 33, and the informa-
Exh. #1 tion they gave me was that Mr. Anderson stopped
6/1/66 in front of Mr. Mills’ store, after James Rudolph
page 20  Chisholm pointed it out as the place they were
: going to break into. That they got out of the
truck, that Mr. Anderson drove up and down Route 33 while
the other three boys went in the store, gathered the mer-
chandise, set it just outside the front door, and that when Mr.
~ Anderson passed they stopped him and he pulled up in front
of the door and they put the merchandise into the truck and
returned to Richmond. This does not correspond with. what
Anderson said about it.

Mr. Kent: I didn’t want to object your Honor, but I wasn’t
sure what he was saying, you said who said this.

~ A. Travis Chisholm.
. Q. He said what. '
A. That they were in a beer joint in South Richmond.
James Rudolph Chisholm, Hammond William Wood, Travis
Ray Chisholm, and William Henry Anderson— _—
Q. Now he told you William Henry Anderson
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A. \Vllhe Anderson is how he referred to him
Q. Are you sure that it was Willie Anderson, not Just
‘Willie
A. Willie Anderson. And that the subject of Breaking and
Entering came up and James Rudolph Chisholm said that he
knew a place they could break into on Route 33. Willie Ander-
son furnished this green pickup truck which he pointed out to
me, and that the four of them went up Route 33, that James
Rudolph Chisholm pointed out J. R. Mills General
Exh. #1 Merchandise Store, that the pickup truck pulled
6/1/66 up in front of the place, that the two Chisholm
page 21 | brothers and Wood got out and that Anderson
drove up and down Route 33 while they broke into
the store, gathered the merchandise they intended to steal
and set it outside the door, and when Anderson passed they
stopped him and heé pulled up in front of the store, and the
merchandise was loaded into the truck and thex returned to
Richmond.

Question—Kent—What kind of a p.i.ctnré was this that yoﬁ
used for identification. :

A. T don’t have the picture now, but it was a Pohce De-
partment of Richmond plcture Profile and straight. Actually
two pictures in one.

Q. Actually the identification here was made with the photo-
graph and these boys and that was the basis for your issuing
the warrant against this defendant.

A. Yes Sir.

Commonwealth calls TRAVIS RAY CHISHOLM as next
witness

Q. Your name 1s Travis Ray Chisholm, is that right.

A. Yes Sir.

Q. How old are you.

A 19. '

Q. You have been tried and conv1cted of breaklng and en-
tering Mills’ Store in Hanover County, is that correct.

A. Yes Sir.

Q. You are at present confined to the Virginia

Fxh. #1 State Penitentiary. Is thatcorrect.
6/1/66 A. Yes Sir.
" page 22 } Q. I am going to ask you about certain events.
with regard to the breaklng and entering of Mills’
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Store and I will ask that you answer the questions. First of
all, when was the probability of breaking into Mills’ Store
discussed by you with anyone else.

A. Youmean before I got locked up.

Q. Yes.

A. That night.

Q. Where did this discussion take place.

A. T don’t exactly recall where it took place.

Q. Who was present.

A. My brother, Jimmy Chisholm, Woody Hammond, and a
guy named VV]]he ‘

Q Who was this guy named Willie.

A. He was sort of an old fellow.

Q. Is this defendant 51ttmg here (pointing to Anderson)
.the man.

A. No Sir, he isn’t.

Q. Was it a place called Metros.

A. At 12th & Perry, I can’t say for sure where it took place. |

Q. After you discussed it where did you go.

A. After we discussed it we come up here on 33 to Mllls
Store.

Q. Who came along. - '
A. My brother, Woody Hammond and this guy named -
. Willie. . i '
Q. What type of automobile or vehicle did you
Fixh. #1 goin. )
6/1/66 A. It was a green truck. I don’t remember what
page 23 ¢ kind it a Ford, GMC or what.

Q. All r]ght who actually went in the st01e

A. Me, my brother and Woody Hammond.

Q. What was taken out of the store.

A. This saw right here, some 22 shells, I behev they were,
and—

Q Did you subsequently give this saw to Trooper Mitchell

. Yes Sir, T did. ,

Ml. Fllis: Let the record indicate that the witness is re-
ferring to the saw marked for Identification as Common-
wealth’s Fixhibit No. 1, and has been introduced .into evidence
as such.

Q. I believe you said that this man namcd Willie drove the
truck, is that rlght _

A. Yes Sir. ‘ .

Q. What did he do while you all were in the store.
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A. Drove up and down the road.

Q. How long were you all in the store.

A. Tsayapproximately 114 hours or maybe 2 hours.

Q. He waited for you all by riding back and forth up the
road.

A. Yes Sir.

Q. What happened when you came out of the store.

A. He pulled the truck up in the driveway of the store

on the road—
Exh. #1 Q. And you all loaded in the stuff.
6/1/66 How many packages of stuff did you have.

page 24  A. Ican’t say for sure.
Q. Was it a whole lot.
A. Tt was right many. ‘
Q. Then you all got into the tIUCk and rode back to Rich-
mond.
A. Yes Sir.
Q.  Was it discussed freely among you-going out and going
back.
A. No Sir, we didn’t have too much to say.
Q. Did you talk about it at all.
A: Yes Sir
Q. You all had discussed it at Metros,
A. Ican’t say for sure it was there.
Q. But it had been discussed.
A. Yes Sir.
" Q. That was the reason you left the gatherlng point in -
Richmond and going out 33
A. Yes Sir.
Q. After this incident, did you subsequentlv have a conver-
sation with Trooper Mitchell.
A. Yes Sir. _
Q. Did he give or show you a picture to look at with re-
gards to anyone.
A. No Sir, he did not.
Q. He did not.
A. No Sir, he did not. -
Q. Didn’t ask you to identify any plcture as to
Tixh..#1 who this fellow Willie was.
6/1/66 A. No Sir.
page 25 + Q. Did you ‘know What this fellow Willie last
" name was.
A. No Sir, all I knew him by was Willie.
Q No p]cture was ever presented you by Trooper Mitchell
. No 1t wasn’t. .
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Q. And you never made any identification, of a picture.
. A. No sir.

"Q. And you don ’t know what has become of this man named
‘Willie. ‘

A. No Sir, I don’t.

Q. Doy 011 recall statmg under oath at 3 our trial that a man
by the name of Willie Anderson took you out there.

A. No Sir I don’t.

Q. You don’t recall making that statement.

A. No Sir.

Q. Do you recall statlng n thls witness chair a few days
ago in the case Commonwealth vs. Wood that William Ander-
son was the man that drove the truck. . -

A. No Sir. T remember sa)mg Willie but T didn’t say
Anderson. h

Q. That is all of my questions.

Txh. #1

6/1/66 NovCrolss' Examination By Mr. Kent

page 26 ‘Commonwealth Calls JAMES R. CHISHOLM‘ :
- as 1ts next witness.

Q. You are James Rudolph Cln':hohn is that correct.

A. Yes Sir.

Q. How old are you James.

A. 15 .

Q. You were tried in the Juvenile and Domestic Relations
Court of Hanover County for your involvement in the break-
‘ing and entering of Mills’ Store, weren’t you.

A. Yes Sir. v

Q. You are presently confined at Beaumont as a result of
thlS, are you not.

A. Yes Sir.

Q. Do you recall going to Mills Store on the night of Feb-

roary 7- 8th.
A, Yes Sir.

Q. Who went with you. :

A. Tt was me, my brother, Woody and some other man.

Q. How many were there.

A. It was four of us.

Q. Do you recall telling me not a half hour ago that there
were onlv three of you.

A. Yes Sir, but I misconcluded then.

Q But you did tell me not over half an hour ago that only
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three of vou went and that tlus fellow b\ the name of Willie

didn’t go, didn’t you. _
Exh. #1 A. I said Woody went. : ‘
6/1/66 Q. But you told me just a little Wh]le ago, that
page 27 | only three of youwent. Is that right.

A. Well, I didn’t know the other guy’s name.

Q. Didn’t I ask you 'if another gm7 went.

A. Yes Sir.

Q. And you said no, didn’t you.

A. Yes Sir. .

Q. Do you recall a conver satlon with Trooper Mitchell on
the night that you were arrested for this offense.

A. Yes Sir.

Q. Down at the Police Headquarters at Richmond.

A. Yes Sir. '

Q. Do you recall telling Trooper Mltchell who was with
you at the time of the offense.

A. No Sir.

Q. Do you remember your saying that a man by the name-
of Willie was with you.

A. He asked me if I knew a man named Willie, and T said -
ves I knew a man named Willie that worked at Metros.

Q. That worked at Metros.

A. Yes Sir.

Q. Did Trooper Mitchell show you a picture that night
and ask you—

A. He showed me a bunch of pictures.

Q. A bunch of pictures, how many.

. A. I don’t know how many.

Exh. #1 Q. Did you identify one as being the person
6/1/66 named Willie that was with you. o
page 28 + A. Ijust picked out any picture.

Q. You just picked out any one. But youn did
identify a picture of the man who you said was with you,
didn’t you.

A. 1 was all shook. up that night, so I picked out any
picture and said it was him. :

Q. But you did pick it out.

A. Yes Sir.

Q. Was that picture a p1cture of this man right here (point-
ing to Anderson).

A. No Sir.

Q. It wasn’t

A. No Sir.

Q. Are you sure.
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A. T am sure. .
Q. At whose suggestion was it that you a,ll go to Mills
store.
A. Mine.
Q. Where was the suggestion made and who was there.
A. Tt was made in Metros. I madeit.
Q. You made it in Metros. . Who was there with you at
that time.
A. T don’t recall, it was a whole bunch of people in there.
Q. A whole bunch of people. ‘
A. Yes Sir.
Q. Was the Wood boy there.
Exh. #1 A. Yes Sir.
6/1/66 Q. Was your brother there.
~page 29 + A. Yes Sir.
-~ Q. Was a fellow named Willie there.
A. Yes Sir. He was running the store.
Q. He was running the store.
A. Yes Sir.
Q. Was it discussed at ‘that time or mentioned that you
- go out to Mills’ Store.
A. T brought it up.
Q. You brought it up, and d1d all four of you leave.
A. Yes Sir. )
Q. Who drove.
‘A. That other guy.
Q. That other guy
A. Yes Sir.
Q. Do you recall telhng me not over half an hour-ago that
your brother drove the car.
A, Yes
Q. Now you tell the jury that the fellow drove.
A. I didn’t tell you who it was.
Q. Who was it.
A. I don’t know his name.
Q. It was not your brother, the one that you told me drove

No further questions. ,
No Cross-Iixamination

Exh. #1 A
6/1/66 The Commonwealth rests.
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page 30  Counsel for Defendant calls HAMMON D WOOD
as first witness.

Q. Hammond, would you look at the defendant here.

Do you know this man.

A. T have seen him once or twice.

Q. Where have you seen him.

A. Metros, 12th & Perry.

Q. Did he ever accompany you anywhere, or 8o -anywhere
with you in Hanover County.

A. No Sir. ‘

Q. Weré you one of the participants at J. R. Mllls Store
in the breaking and entering.

A. Yes Sir. :
Q. Was the defendant in any way. connected with your

trip.

A. No Sir.

Q. You said you had seen h1m a few times at Metros, was
that prior to the time that the store was broken into. I mean
before the store was broken into.

A. I seen him before the store was broken into.

Q. Did you know his name.

A. No Sir.

Q Have you ever been shown a picture of this man.
. No Sir.

No further questions.
CROSS EXAMINATION .

By Mr. Ellis.

Q. You said that you had seen this man at Metros, I be-

- lieve, on several occasions, prlor to the Mills store
Exh. #1 eplsode
6/1/66 A. I seen him before we broke into the store.
~page 31 + Q. And you broke into the store with the two
Chisholm boys, is that right.

A: Yes Sir.

Q. Who was with you on that nlght

A. Me, Travis Ray Chisholm, Jimmy Ch1sholm and another
guy was driving the truck.

Q. Another guy was driving the truck.

A. Yes Sir.

Q. Do yourecall what kind of truck it was.

A. 1t was a green chevrolet.
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- Q. What was this fellow’s name that was driving.the truck.
A. I just knew him by Willie.
Q. Hadn’t you all all gathered at Metros the night that you .
went out to Mills’ Store before you went out there.
A. Yes Sir.
Q. You had a few heers there.
A. No Sir, I didn’t.
"Q. Some of the others did.
A. Yes Sir, Travis did.
Q. Then James suggested that Mills’ Store would be a good
- place to break in,1s that right.
A, Yes Sir.
Q. As a result of that, you, Travis, James and a fellow
named Willie went out there to break in the store.
A. Yes Sir.
Q. Weren’t you in ;]all down here Wl‘rh this man
Itxh. #1 waiting trial.
6/1/66 A. Yes Sir.
page 32 . Q. You had been locked up there with him for
a right good while.
A. Almost three months..
Q. So you had seen him then other than at Metros.
A. T seen him the first time I come to Court lere, on the
16th of May.

No further questions:

Counsel fof Defendant calls Defendant as next'witness;
WILLIAM HENRY ANDERSON

Defendant sworn as he was not sworn with other Witﬁesses.

Q. Would you state your full name.

A. William Henry Anderson .

Q. Are you sometimes known as “Willie”
- A. Some people call me Willie.

Q. Do you know where Metros is on the Southside of
- Richmond.

A.. Yes Sir, I did. ]2th & Perry.-

Q. Had you visited this place.

A. For the past 20 years probably.

Q. What kind of a place 1s this.

A. Ttis a restaurant and beer joint together.

Q. What has been your purpose in visiting it. -
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A. To get a sandwich, or a pizza, I have been knowing the
people for a pretty good while that run the place.
. Q. Mr. Anderson, do you do much drinking. ,
- A. Yes, I drink beer and whiskey just about every weekend.
Q. What kind of work do you do. : E
Exh. #1 = A. Silo construction work. Build silos.
6/1/66 Q. Where does this work take you.
page 33 + A. The biggest part is done up in the mountain .
’ part of Virginia, and down through the Carolinas.
Q. During the month of February, most particularly on the
7th or Sth of February were you working on any job outside -
of Richmond. : ' ' '
. A. No Sir. The last work I did I worked for the Carolina .
Silo, I stopped because of my wife’s health, and I stayed
around Richmond working for a tree surgeon nntil she died.
Q. Did you do any work in Hanover County.-
A. No Sir. ~ ' :
Q. Have you ever lived in Hanover County.
A. No Sir:
Q. Do you know anything about the roads in Hanover
County. : ' '
A. No Sir. ' ‘ A v
Q. Do you know where J. R. Mills’ store is.
A. No Sir. .
Q. Do you know where Route 33 comes out of Richmond.
A. Yes Sir, 1 do. -
Q. Now you have heard the people testify here, did you
prior to February know Hammond Wood. :
A. No Sir, I didn't. Co
Q. Travis Ray Chisholm.
A. Yes Sir, I knew him. :
Q. How well did you know him.
oxh, #1 A. I had seen him in Metros and he and I had .
6/1,/66 drank a few beers together. :
page 34 } Q. Did youknow his name.
| A. The only thing I knew him by was Ray.
Q. How about James Chisholm.
A. No Sir, I didn’t know him. .
Q. Had you ever seen him before this trial started, I don’t
mean today, I mean in relation to this case.
A. No Sir, I can’t say I had.
Q. Did you discuss anything with these boys about going
" to Hanover County or coming to J. R. Mills’ store.
A. No Sir. L
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Q. On or about the 7th or Sth of I‘ebrualy were you work-
- ing with the tree concern.

A. T wasn’t doing any work. I hadn’t worked since the
big snow, around the first of February we had a snow and
then another one on top of it.

Q. In this period what were you doing.

A. Waiting for the weather to break and then I was going

. back to silo building.

Q. In that waiting period, did you wait a lot at Metros.

A. I hung around there with some of the boys I knew and .
all.

Q. Were you dr mkmg during this period.

A. Yes Sir.

Q. Would you classify yourself asa falrly heavy drinker.

A. I drink quite a bit, yes sir.

: Q.- Now, you have heard Trooper Mitchell state
Exh. #1 that when he first talked to you that you denied
6/1/66 knowing anything about J. R. Mills’ store and any-
page 35 } thing about this episode of breaking and entering.

A. Yes Sir.

Q. Now, you also heard him testify that subsequent to that
date, I believe on the 17th of March that he talked to you
again and your story had changed a little bit. Can you give
us any reason why or just what the situation was.

A. That day that I went to Court he called me out in the’
Hall and he asked me “why don’t you come on and tell us
about it”. I told him I didn’t know anything. He said to
come on and tell him and make it a little easier on myself.
I told him I wanted to get out but that I didn’t know anythmg
about it. Before that Detective Baker wanted some informa-
tion that he thought I knew about and I told him I would
like to get out and go back and help Mr. Baker if I could.

Q. In the process of this discussion, did you make any
statement as to the possibility of your even being in on this
J. R. Mills’ breaking and entering.

A. No Sir.

Q. Or on driving the boys out here.

A. No Sir.

Q. But you did dlscuss the matte1 again Wlth him. 1 mean
the whole matter.

A. He called me out in the hall and asked me about it.

Q. Did you ask him what the penalty would be:
Exh. #1 if you had driven them out there, and had done
6/1/66 these things. Did you discuss that Wlth him.
page 36 + - A. No Sir.
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Q. Yorl'dldn’t discuss anything along that line.

A No Sir.

Q. In the inv estlgatjon of this case, has anybody ever shown
you a picture of anyhody.

A. No Sirs _

Q. I believe youn had been in Jaﬂ at the time he talked to
vou on the 17th.
. A. Yes Sir. :

Q. How long had vou been in jail.

A. Abouta weel\ or something like that

®. Were you in any way upset that day.
AL A little nervous from drinking. Takes some time to

get over it.
Q. You are not too shaky today, how long have yvou been in
ail. :

A. Abhout three months or a little better.

Q. Have you ever taken treatment for alcoholism at any
place.
- A. No Sir.

" Q. Do you very often have the shakes f1 om drinking.

A. Whenever I drink too much.

Exh. #1 : o
6/1/66 .No further questions

page 37 } By Mr. Ellis:
Q. Mr. Anderson, have you ever been convicted

of a felony. S B ‘

" A. I have.

Mr. Kent: 1 object, Your honor I don’t see Where that is
material to this-ease.

By The Court: It is allowed \/Ir Kent If you put your
man on the stand it is a perfectly proper question. -

Q. You say you don’t know anvthlng about this offense at
Mills’ Store, is that right.

A. No Su I don’t know anythmﬂ about it.

Q. Mr. Ander son, when vou talked with Mr. Mitchell on that
occasion over in the Conrt Room, Mr. Mitchell d]dn’t promise
you anything, did he.

A. Not to my knowing. -

Q. You approached him and Wanted to make some sort of
deal, isn’t that correct.-

A. No Sir, I haven’t approached Mr Mitchell.
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Q. As a result of your conversation with Mr. Mitchell, didn’t
Mr. Mitchell come and talk to me.

A. I was in the Court Room and he called me out in the
hall.

Q. Did you tell him, I believe you testified a minute ago
that Detective Baker wanted some information, and you
were interested in getting rid of these things.

A. I told Mr. Mitchell that I would like to get this
straightened up so I could go on back down to Richmond and
try to help Detective Baker out. That is exactly what 1

said.
Exh. #1 Q. You asked if some kind of deal could be
6/1/66 worked out.
page 38 }  A. Ididn’t say nothing about no deal.
Q. Well why, as a result of the conversation
with you, did Mr. Mitchell tell you that he would have and

- come to talk with me.

A. I didn’t say nothing about no deal He could have come
and asked you about it. But as far as me making a deal, I
didn’t make a deal with-nobody.

Q. Didn’t he come back and tell you that I said there
wouldn’t be any deal made.

A. He came back and told me that if I was guilty I would
be found guilty and if I wasn’t I would be innocent,

Q. You told him at that time also that you were drinking
and drove these boys up to Mills’ Store, but that you didn’t
know they were going to break in. Is that right.

A. No Sir. -

Q. You mean to say that Trooper Mitchell sat on that stand
and told something that was false.

A. If he told that he did. I don’t remember telling him
nothing at all like that. The only thing I ever told h1m was
that I didn’t know nothing about it.

Q. Didn’t know anything about it.

A. That is right. When they brought me to the Police
Station I told them right there in front of -everybody. He
asked me to make a statement, and I told him that was the

only statement that I could make, that I didn’t know
Exh. #1 nothing at all about it.
6/1/66 Q. Now, when you had this conversation with
page 39 ¢ him over in the Court Room, you didn’t tell him
that you drove the boys up there, and that you
drove them back but that you didn’t know that they were
going to break in. :
A. No Sir.
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Q. You didn’t tell him that you let the boys off at the
intersection of Route 33 and Route 670.

A. No Sir.

Q. Then if he makes that statement he is not telling the
truth.

A. That is right.

Q. How long had you known Travis Chisholm.

‘A. The only thing I know him by is Ray, before I come
here I might have seen him-for a month or two months,
something like that off and on on weekends and we Would‘
have a couple of beers together.

Q. You all have all been locked up together down here in
jail waiting trial, is that right.

A. Yes Sir. They had Wood downstairs, had Ray upstairs
in the front and they had me upstairs in the back. All have
been separated.

RE-DIRECT_

By Mr. Kent:
. Q. Mr. Anderson. Had your Counsel been appointed in the

Court on the 17th when Mr. Mltchell carried you out in the
hallway.

A. No Sir.
‘Exh. #1 Q. So you did not have Counsel at that time.
6/1/66 A. No Sir. '
page 40 ¢ Q. Did Mr. Mitchell, did he tell you anything
about your rights at that time.

A. Nothing but what he told me when he first picked me
up. Coming up here in the car.

Q. He did not give you any statement at all as to your
rights on that particular day in the hallway.

A. No Sir.

Q. Did you know whether or not you would have Counsel
at that time. Had there been any discussion about it.

A. No he hadn’t said anything about it.

How long did you discuss this matter in the hallway with
Troopel Mitchell.

A. I don’t know. I got a coca-cola and smoked a 01garette,
and he asked me about it and I told him I didn’t know nothing
about it. He brought me back in, he went off somewhere and
come back. '

Q. How many times d]d he talk to you altogether, prior
to the 17th. ‘

A. He hasn’t talked to me but twice.
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No further questions.
The Defense rests.

Adjournment for lunch at 1 pm. Court instructs Jury not’
to discuss case to anybody or allow anybody to dis-

Tixh, #1 cuss 1t with them or have it discussed in their
6/1/66 presence. If that rule is violated come back and
page 41 } report it to the Court. Court reconvenes at 2 p.m.

Mzr: Ellis makes statement to Court—J ury-is outside Court-
room. ' _

Mr. Ellis: As it became apparent several of the witnesses
made certain statements to me prior to the trial, their testi-
mony varied in some respects from the testlmony offered by
Trooper Mitchell. Now the variation in the testimony of the
two, that is the Chisholm hoys and Wood developed as a
result of cross examination which was not put on as evidence
mn chief of the Commonwealth. T submit to the Court that it
would be proper for me to recall Trooper Mitchell to rebut or
impeach the testimony of the two Chisholm boys as to regards
to identification of the picture and certain other matters
which have developed discrepancies here in the course of the
trial.

By The Court: You asked Ray Chisholm and James whether
they were shown pictures.

Mr. Ellis: Travis Ray Chisliolm said he wasn’t shown any
pictures and made no identification.

By The Court: The other one said he was shown a lot of
plctmes and he picked out any one and said that was the
man.

Mr. Ellis: That is right. But that the one he picked -out
was not this man here.

By The Court: Also, one of them said that the man “Willie”

the one he knew was operating the Metros.
Exh. #1 Mr. Ellis: That is right.
6/1/66 By The Court: Now, what do you want to do.
page 42 ¢ Mr. Kent: May it pleaqe the Court, thls was the
Commonwealth’s witness.

By The Court: Well, let him finish. I understand what he
wants to do. Now what did you say, Mr. Ellis.

- Mr. Ellis: First, the Wltnesses have testified differently
than what I antlmpated they would. As a result' of prior
sworn testimony in this Court and. prior to statements made
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to me personally. That was admitted to by James Rudolph
Chisholm on the stand. Now, the purpose of my calling
Mitchell back is to impeach the testimony of those witnesses
as to the identification of the pictures that were submitted
to them by Mitechell,

By The Court: Also prior inconsistent statements.

Mr. Ellis: That 1s correct.

By The Court: What do you have to say, Mr. Kent. 1t is
impeaching the Commonwealth’s witness. T realize it.

Mr. Kent: It is a little unusual, I grant that technically
he should have asked that he be tr eated as an adverse witness
if he is going to turn around and impeach him, which he did

‘not do. He cross-examined him, and was rather rough with
him.

By The Court: 1 was wondering why you didn’t object to -

him cross-examining his own witness and you didn’t object.
So he went ahead. I couldn’t stop him and make a comment.

, Mr. Kent: The cross examination was highly
Exh. #1 beneficial to the Defense and there wasn’t any
6/1/66 need for me to interrupt him at that point and I
page 43 | did not. As to the matter of calling the Trooper

back as to the pictures, he has already made his

statement about showing the picture to the boys.

By The Court: The Trooper has made statements on the

picture.

Mr. Kent: They are already contradicted. As to statements

made elsewhere, That is something else again—

By The Court: The Commonwealth Attorney states that he

is taken by surprise, which I think certainly has great merit
in it if he talked to the man ten minutes before he came in
here, and it was apparent that he didn’t expect the testimony

that he got. Under those conditions 1 don’t think he had to-

ask permission to cross-examine if you didn’t make any ob-
jection as long as he went ahead and did it he was treating
him us an adverse witness, and [ think that being true, the
Court is going to rule that he can contradict them, to rebut
the evidence. Now how far he can go on the pictures, T have
some doubt, but T am not sure what Mitchell has said to
showing the picture to both men. T am going to let him recall
Mr. Mitchell and if he gets to something vou think is not a
proper question you can make your objection again at that
time.

Mr. Kent: Yes Sir, I will.

By The Court: Now is there anything else, Mr. Illlis.

Mr. IEllis: I would like only to say that had objections been
made to the ecross-examination of my own witness, I of

course, would have requested permission of the
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Exh. #1 Court to cross-examine him, because of their prior
6/1,/66 statements. ,
page 44 + Mr. Kent: Judge, I would like to ask one ques-
tion now. With reference to this witness that Mr.
Ellis is attempting to impeach, particularly since it started
out being the Commonwealth’s witness, now Mr. Ellis has not
yet so far, of course, by asking to impeach him he is treating
him as an adverse witness. It is my understanding that he
would either have to be adverse witness, he could be named
so by him or by the Court, but in the absence of that, I don’t.
know if it is too material, but nevertheless he has not been
made an adverse witness.

By The Court: I am going to rule that he can recall Mr.
Mitehell to contradict those boys that proved to be adverse
when they were put on the stand How far he goes, we rule on
when we get there

All witnesses excused except Mr. Mitchell.

By The Court: Let the record show that the Jury is in the
" box. Do you want the jury polled gentlemen.

Both Counsel said they did not wish jury polled.
MR. MITCHELL is recalled as a witness:

By The Court: I understand that the Counsel for the
Defendant wants object and except to this testimony.

Mr. Kent: That is correct, Your Honor.
: By The Court There may be certain matters

Exh. #1 that come up that I haven’t ruled on, and if you
6/1,/66 want objections to those you better make them to
page 45 | the specific question, because that was a broad

ruling I gave. The specific questions you still have

to object to if you want to. I don’t want to mislead you.

Q. Trooper Mitchell, were you present in the Courtroom
at the trial of Travis.Ray Chisholm for breaking and entering
the store of J. R. Mills. .

A. Yes Sir, I was.

Q. Were you also present at the trial of the case of Com-
monwealth vs. Hammond Wood, in which case Travis Ray
Chisholm testified.

A. Yes I was.

Q In both cases you testlﬁed under oath, is that eorreet

Yes Sir.
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At the time did he testify as to who was with- hlm at the

time the store was broken into.
A. Yes Sir.

Q.

‘Wh did he say was with him at the time.

A. His brother, James Rudolph Chlsholm Hammond VVood
and Willie Anderson.

Q.

During your investigation and conferences with Travis

Ray Chisholm did you show him any pictures.

A.
Q

Yes I did.
How many plctm es did you show him.
. One.
Q. Did you ask him to identify that picture, or

Exh. #1  if he eould identif v that picture.
- 6/1/66 A. Yes Sir.
page 46 ¢ Q. Did he identify the plcture

©

»@?@F

A, Yes Sir.

 Whose picture did he say it was.

William Henry Anderson.

Was that a picture of the defendant in this case.
Yes Sir.

Did you show any plctures to James Chlsholm
Yes Sir. .

Mr. Kent: I object to any testimony as to what James may-
or may not have said. Any testimony pertaining to him I
object to. He was the Commonwealth’s witness. :

- By The Court: Objection overruled.
Mr. Kent: Objection and exception noted.

OPOpOre

How many pictures did you show James Chisholm.

. One.

‘Whose picture was that.

. William Henry Anderson.

Was that a picture of the defendant in thls case.

. Yes Sir.

How many pictures d]d you use in the course of your

1nvest1gat10n

A.

On]V the one.

By The Court: Now Mr. Kent, do you have any questions
you ‘want to ask him about this phase of it, we have covered
everything else.

Questions By Mr. Kent:

1Exh. #1 Q. This plctme where did you say 3 you procured
6/1/66 it.
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Mr. Mitchell

- page 47 +  A. When T first talked to James Rudolph Chis-

- holm, he mentioned a man known to him as “Willie”

-who frequented beer joints in South Richmond who he de-

seribed as about 45 years old. I went down the hallway to the

Record Section of the Police Department of the City of

Richmond and asked the Detective there whose name I didn’t

know, if he had ever known a gentlemen named Willie about

45 years old who frequented beer joints in the Southside of

Richmond. He went to their files and returned with a picture
of William Henry Anderson and gave it to me.

* Q. Do you know when that picture was taken.

A. No Sir.

Q. Was it a smiling picture, or grim or—

A. No Sir, it wasn’t smiling, it was just a police photograph.
1 have a similar picture, not of him, but it shows what type of
photo it is.

Q. I wouldn’t want to see it unless it is the same picture
that you had. So you don’t know when the picture was taken
or if it was taken of this man.

A. It was taken of him, it had numbers on the face of it—

Q. I know that, but youn are just relying on records that
were created somewhere else, you don’t know who it was a
picture of. Is that correct.

A. Since I seen Mr. Anderson, I am positive it was a

: picture of him.
Exh. #1 Q. Are you positive beyond any reasonable
6/1/66 =~ doubt.
page 48 + A. Yes Sir, I am positive that the picture I had
was of Mr. Anderson. At the time I had it I had
never seen Mr. Anderson.

Q. In your prior dealing with pictures have you ever been
fooled by pictures and the people when you stacked them
up against each other.

Mr. Ellis: Your Honor, Please I object to that. ]Ie said -
in this particular picture, he was p0s1t1ve of this.

By The Court: He can now cross-examine on whether his
statement of positiveness is reasonable or not.

A. I don’t recall that I have ever had any difficulty in that
way.

Q. From this picture, without now looking at the defendant
how many teeth would have been shown in the picture.

A. Tt would not have shown any teeth, because his mouth
was closed.

b

No further questions:
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Mr. Ellis states that this is all of the Commonwealth’s Re-
buttal. Jury is excused while the Court takes up the In-
structions with Counsel.

By The Court: Let the record show that there are no ob-
Jections to the Instructions offered which the Court has stated
it will grant. Now, is that a correct statement, Gentlemen;

Both Counsel state that this is a correct stafgment.

Exh. #1
6/1/66 Jury is brought back into box.

page 49 + By The Court: Let the record show that the
Jury is present and in the box, 12 men. Counsel
is asked if they want Jury polled. Fach answers “no”.

INSTRUCTION NO. 1

The Court instruets the jury that the acecused is presumed
to be innocent and that such presumption goes with him
through all states of the trial until the Commonwealth, upon
whieh the burden of proof rests, has shown bevond a reason-
able doubt that the accused is guilty. A doubt engendered
by sympathy or by a dislike to accept the responsibility of
convicting the accused is not a reasonable doubt. The law
does not require proof amounting to absolute certainty, nor
proof beyond all possibility of mistake. If, after having
carefully and impartially. heard and weighed all the evidence,
you reach the conclusion that the accused is guilty with such -
degree of certainty that you would act upon the faith of it
in your own most important and critical affairs, then the
evidence is sufficient to warrant a verdict of guilty.

INSTRUCTION NO. 2

The Court instructs the jury that if they believe from the
evidence beyond a reasonable doubt that the accused, on the
“evening of February 7 and 8, 1966 drove James Rudolph Chis-

holm, Hammond William Wood, Jr. and Travis Ray
Exh. #1 Ch]ShOh’l’l from Richmond to J. R. Mills’ Store for
6/1/66 the purpose of breaking and entering the same,
page 50 } That J. R. Mills’ Store was broken into and certain

merchandise taken therefrom, and upon completion
of the crime, drove the three above named persons back to
Richmond with the articles that had been stolen, and that the
accused knew that the purpose of the trip was to break and
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enter J. R. Mills’ Store, then you shall find the accused guilty
‘as charged in the indictment and fix his punishment hy con-
finement in the penitentiary for not less than one nor more
than twenty years or by confinement in jail not exceeding
twelve months, or by a fine not exceeding one thousand
dollars, either or both.

Mr. Ellis: May it please the Court, and Gentlemen of the
Jury, as I told vou when we started the case this morning
there were certain things that we expected the evidence to
show. Right now I have an opportunity to make an argument
to vou and then Mr. Kent will have an opportunity to reply
and sum up what he considers to be the saving features of
the case and then I will have an opportunity to rebut or reply
to anything that he has to say. I would like to say this first,
that the Court has given you certain instructions, and the
first instruction deals with the presumption of innocence. The

Court tells you this, the Court instructs the jury
Kxh. #1 that the accused is presumed to be innocent and
6/1/66 that such presumption goes with him through all
page 51 | stages of the trial until the Commonwealth, upon

whom the burden rests, has shown beyond a rea-
sonable doubt that the accused is guilty. So it is encumbered
upon the Commonwealth to present evidence which is satis-
factory so that in your minds you will believe beyond any
reasonable doubt that the accused is guilty. Now, what
is a reasonable doubt. The Court goes on further and defines
“that. It says, a doubt engendered by sympathy or by a dislike
to accept the responsihility of convicting the accused is not a
reasonable doubt. The law does not require proof amounting
to absolute certainty, nor proof beyond all possibility of mis-
take. If, after having carefully and impartially heard and
weighed all the evidence, vou reach the conclusion that the
accused is guilty with such a degree of certainty that vou
would act upon the faith of it in your own most important
and critical affairs, then the evidence is sufficient to warrant a
verdict of guilty. So Gentlemen, the Commonwealth is not
required, under this instruction beyond all possibility of mis-
take that the accused is guilty. If you believe the evidence
and would act upon that as you would in yvour own most
critical affairs, then that is sufficient.

Now what do we have to show to your satisfaction, in order

to prove the accused guilty. This is covered in
Iixh. #1 Instruction No. 2. The Court instruets the Jury
6/1/66 that if they believe from the evidence beyond a
page 52  reasonable doubt that the accused on the evening
of February 7 and 8, 1966 drove James Rudolph
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Chisholm, Hammond William Wood, Jr. and Travis Ray
Chisholm from Richmond to J. R. Mills’ Store for the purpose
of breaking and entering the same, that J. R. Mills’ Store was
broken into and certain merchandise taken therefrom and npon
completion of the crime drove the three above named persons
back to Richmond with the articles that had been stolen and
that the accused knew that the purpose of the trip was to
break and enter J. R. Mills’ Store then you shall find the
accused guilty as charged in the indictment. ‘

They are the Court’s Instruections. Now, what is it that
yvou have to determine. T submit to you that there is absolutely
no question in this case that J. R. Mills’ Store was broken
into. That there is absolutely no questions that certain
articles were taken from J. R. Mills’ Store. This is not denied.
There is absolutely no question that Travis Chisholm, James
Rudolph Chisholm and Hammond Wood went to the Store
and broke and entered the store and got certain articles which
they took back to Richmond. You do not have to resolve those
questions. The question and the sole issue in this case is was
the accused, William Anderson, the man who accompanied

them and drove them to the store and drove them
IExh. #1 back to Richmond, and did he know at the time of
6/1/66 going out there and going back that the store was
page 53 } to be broken into and had been broken into. That

is the question which you gentlemen have to de-
termine. Now, let us look at the evidence that has been
presented to you on this question. Again I will not go through
the evidence of Mr. Mills, I will confine this to identification
of the accused.

Trooper Mitchell took the stand and he testified that after
having arrested these other boys he showed Travis Chisholm
a picture, he showed James Rudolph Chisholm a picture. A
picture which he had obtained after getting certain informa-
tion from James Chisholm. The picture was of the accused,
and it was identified by both as the man who drove them
out there. Now it is true that the Commonwealth called James
Chisholm. The Commonwealth also called Travis Chisholmn as
a witness. In both instances I think it was apparent that their
testimony would be something other than what it was. They
denied on direct examination that William Anderson, the
accused sitting before you, was the man that drove them
out there, or was the man that brought them back. They
denied that he had any part in the crime. It was at this point
that it was undertaken to impeach those witnesses and we
have put Trooper Mitchell back on the stand in rebuttal and
he has testified to you that he was present in Court when

Travis Chisholm, on two prior ocecasions, under
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Kxh. #1 oath, sitting in the same witness chair, testified
6/1/66 that William Anderson was the man who drove
page 54 | them out there and drove them back. Trooper

Mitchell also testified that he only showed one
picture to James Chisholm, that was the picture of this man,
and that was identified by James Chisholm. He further
testified that he only showed one picture to Travis Chisholm,
that was the picture of this man, and that was the picture
that was identified. So it is interesting to see how .these wit-
nesses changed their story. Not only that but James Chis-
holm took the stand on first testimony this morning and said
that four people went with them out to the store, and then
admitted that he told me not thirty minutes earlier that only
three people went and that his brother drove the car.

That brings us down to the accused himself. What have .
been his actions regarding this crime. He was not to be
found immediately after the perpetuation of the crime, but
was picked up some time later. He denied any participation
in the erime. Subsequent, ontside the Court Room he had a
conversation with Mr. Mitchell apparently, he wants to make
some kind of a deal. He wants to give some information, if he
can work out a deal whereby he can get out of these charges.
But no deal was to be made and he tells Mr. Mitchell at that
time “ves” I drove the car out there, I let the boys out at

Route 33 and Route 670 at the intersection, and 1
Exh. #1 waited a while then I drove them back to Richmond.
6/1/66 That I was drunk and I did not know what I was
page 55 | doing. I'didn’t know they were going to break and

enter. This is the accused’ own statement after
he had been repeatedly advised of his rights under the Con-
stitution, and now he takes the stand and says “no” I never
told Trooper Mitchell that. I want you to believe me now.
He would have you believe that Trooper Mitchell took this
" stand and lied. I think you gentlemen can see through that.
I think the evidence conclusively shows that the accused is
guilty as charged in the indictment. I ask that you return
a verdict as such.

Closing Argument By Mr. Kent:

Gentlemen of the Jury, I don’t think it need be that I should
repeat all that the Commonwealth’s Attorney has told you
about the Instructions as the Judge has instructed you about
reasonable doubt. I do feel, however, that we here have an
-unusual case and very much conflicting testimony as to
identification of “Willie”, or William Henry Anderson and
the other man. They referred to -him by those terms and
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definitely conflict as to just who this fourth party was that
accompanied the three boys to the J. R. Mills Store. As the
Commonwealth Attorney has told you he has put the Officer
back on to show that there is conflict, and there is conflict.
‘While there is definitely conflict about it, in fact
Exh. #1 there is so much conflict about all of the identifica-
6/1/66 tion of this defendant hinges on a picture that the
page 56 } conflict in the testimony of the three witnesses who
are the sole ones who would have known about
what happened is of such a nature as to make it difficult for
us to tell anything about what happened. Trooper Mitchell
was relying on the same persons to make identification from
a picture and remember this picture is a real key item. It is
around this picture that the Commonwealth mnst rest its
identification of this defendant, due to the so called impeach-
ment or showing of conflict in the testimony of the other
witnesses, and the Trooper’s lack of knowledge of anything
except the statements of these same witnesses and therefore,
we are in the position of being asked to take this identifica-
tion made from a picture which, so far as this Jury is con-
cerned, or as far as this Court is concerned, is an utterly
blank picture because we do not have the picture, and we do
not have anything with which to gauge the identification of
this defendant as being the person who the same three wit-
nesses talked about to this same Officer. As to any statements
that were made on the second interrogation of the defendant
the testimony has shown that the defendant was upset, shaky,
had been in jail for five or six days, from the 13th to the 17th,
that there was negotiations with Mitchell bargaining back and
forth, so it certainly shows some element of fear
Exh. #1 there. We have no statement from the Trooper,
6/1/66 in fact, he said he warned him of his Constitutional
page 57 } rights when he first talked to him but when he
came to this so called confession, that he warned
him, or did not warn him of his Constitutional rights. The
evidence shows that he was not represented by an Attorney
at the time, and it is also conflicting as to just what specifically
all of the conversation was in the hallway of the County
Court. I do feel that in order to identify this “Willie” as
“The Willie” or the fourth man based on this identification
from a picture that we do not have here hefore us is really
testing reasonable doubt, and I ask that the Jury take this
into consideration in their deliberation.

Rebuttal—Mr. Ellis:

Gentlemen of the Jury, there is really only one point that
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I would like to leave with you because I think your decision
will rest on the witnesses as you have heard them and how
you place credence in what those individual witnesses said.
As I said, Trooper Mitchell took the stand. He has no ax to
grind with anyone. It was shown by the other witnesses that
the identification was made. But now the defense asks that
yvou believe the testimony of the defendant, in which he
~denied making such a statement that he participated in the
erime and in -effect told you gentlemen that if Trooper
~ Mitchell said that he said those things that he was,
IExh. #1  in effect, not telling the truth. I want to remind
6/1/66 vou gentlemen that the first thing the witness said
page 58 | in response to the first question on cross-examina-
tion and that was “have you ever been convicted
of a felony before”, the answer was “Yes”. So the defense is
asking that you take the word of a felon. 1 ask that you find
the defendant guilty.

Sheriff is instructed by the Court to‘take the Jury and
Instruetions into Jury room at 2:50 p.m. with instructions
from the Court to eleet a foreman who will sign the verdict.

Jury returns at 3:10 P.M. and states that they find the
defendant guilty and fix his punishment at five years.

The Court instructs the J ury to return to the Jury rooni
and write the verdiet and that it be signed by the foreman.

Jury returns with following verdict :

- “We the Jury, find the accused guilty of Statutory Burglary
as charged in the indictment and fix his punishment at 5
~years confinement in the penitentiary.” ,
"~ (Signed) S. C. Thomas, Foreman

Court .asks Jury if that is the \fefdict of each one. All
- say that it is.. ) '

' Mr. Kent: I would like to move that the Court
Fxh. #1. set aside the verdict of the Jury as being contrary
6/1/66 to the law and the facts in the case. -

page 59 }  Motion is overruled by the Court.

Mr. Kent notes his objection and excepts to the
motion. v
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Mr. Kent: 1 have been instructed by my client to note an
appeal. '
- By The Court: He has 60 days from the time of the judg-
ment of the Court to note an appeal.
Mr. Kent: I want to make sure the Court was aware of it.
By The Court: I am aware of it, but that is your.duty
and not mine. When I get through here today this will pass’
out of my mind and another one W111 pass in. T will pronounce
sentence on him and then you have 60 days to note your
appeal and then there are many other thmgs vou have to do.
-T will not try to tell you, you know. .
‘Do you know any reason why I shouldn’t pass sentence on
you now, Mr. Anderson. . -
Defendant: I.don’t know of any.
"By The Court: Stand up. The Jury havmg found you
- guilty of Statutory Burglary as charged in the Indictment
the Court finds you .guilty of Statutory Burglary and in ac-
cordance with the verdict of the Jury sentences you to five
years confinement in the State Pemtent1a1§ The Sheriff will
take charge.
If you want to note an appeal Mr. Kent will visit you in
the Jall and do what is necessary. ‘

* * * * B J

A Copy;Teste T

"Howard G. Tur’ner,' Clerk.
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