


IN THE 

preme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 6870 

VIRGINIA: 

In the Suprenie Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Fri
day the 12th day of January, 1968. 

\VILLIAM HENRY ANDERSON, Plaintiff in error, 

against 

C. C. PEYTON, SUPERINTENDENT? ETC:, . 
Defendant in error. 

From .the Circuit Court of Hanover County 
· Ernest P. Gates, Judge Designate 

Upon the petition of -William Henry Anderson a writ of 
error is awarded him to a judgment rf'.ndered by the Circuit 
Court of Hanover County on the 5th day of May, 1967, in a 
certain proceeding then therein depending, wherein the said 
petitioner was plaintiff and C. C. Peyton, Superintendent of 
the Virginia State Penitentiary, was defendant; no bond be
ing required. 
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RECORD 

* * * 

page 1 r . 

* * * 

PETITION FOR WRIT OF HABEAS CORPUS 
AD SUBJICIENDUM 

TO THE HONORABLE ED'\YARD P. SIMPKINS, JR, 
JUDGE OF THE AFORESAID COURT: 

Your petitioner, \Villiam Henry Anderson, exhibits this 
his petition, verified by affidavit against C. C. Peyton, and 
respectfully represents as follows: 

1. On February 13, 1966 a warrant was issued in Hanover 
County, Virginia for the arrest of your petitioner ·charging 
him with breaking and entering on February 7 or 8, 1966 
the store of J. R. Mills located in Hanover Comity, Virginia. 

2. Subsequent to the issuance of the aforesaid warrant the 
petitioner was arrested and did appear March 17, 1966 in the 
Hanover County Court and made request for Court Ap
pointed counsel which Was granted and James C. Kent, Es
quire, a member of the Hanover County Bar was appointed 
to represent the petitioner. 

3. On March 31, 1966 the matter was heard in the Hanover 
County Court and the Judge of that Court entered an Order 
of probable cause and certified same to the Grand Jury 
which returned a true bill and the indictment charging pe
titioner with statutory burglary was filed May 16, 1966 in 

_this Court and on the same date James C. Kent, Esquire 
was designated and he did accept the appointment· as court 

appointed counsel for petitioner. 
page 2 r 4. On June 1, 1966, petitioner was represented 

by his court appointed counsel, James C. Kent; 
and the jury found petitioner guilty of Statutory Burglary 
as charged in the indictment and fixed his punishment at five 
years confinement in the penitentiary and the final Order of 
Conviction was entered the same day by this Honorable Court 
in Common Law Order Book 30 at page 197. 

5. On July 13, 1966 this Court at the request of your pe
titioner _entered an Order relieving James C .. Kent as pe
titioner's court appointed counsel and substituted Robert P. 
Beaver in his stead for purposes of an appeal. 
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6. Notice of Appeal and Assignments of Error were filed 
July 29, 1966 and on November 30, 1966 the Supreme Court 
of Appeals of Virginia entered an Order refusing to grant 
petitioner a writ of error and supersede.as, the effect of which 
was to affirm the judgment of conviction entered by this 
Court on June 1, 1966. 

7. That since his trial your petitioner has been confined 
in the Hanover County Jail awaiting transfer to the per
manent custody of the respondent and that he is now illegally 
detained by the respondent pursuant to the final judgment 
Order of this Court entered June 1, 1966. 

8. Your petitioner alleges that this is the only time that he 
has attacked by habeas corpus proceeding the conviction of 
June l, 1966 as set forth herein. 

9. Your petitioner alleges that he was denied his constitu
tional right of due process of law in that he was denied a fair 
and impartial trial in this Court on June l, 1966 and was 
convicted because of his ineffective and incompetent court 
appointed counsel and that the final judgment order of con
viction ought to be set aside as void or voidable. 

10. Your petitioner further alleges that his court appointed 
counsel at his trial on June 1, 1966 in this Court committed 
numerous errors of commission and omission to ·wit: failed 
in his prefunctory duty in the selection of the jury; failed to 
refraining from cross examination of the investigating State 
Trooper who failed on direct examination to prove petitioner 
was identified in any manner with the crime alleged; failed 
to make proper proceduralmotions, solicited the introduction 

of hearsay evidence which was prejudicial to the 
page 3 r petitioner; failed to object to inadmissible evidence; 

failed to object to .leading questions by the Com
monwealth attorney with the latter being argumentative with 
the Commonwealth's witness; failed to require the Common
wealth to lay the proper foundation by questioning of a wit
ness for the Commonwealth who allegedly was adverse prior 
to attempting to impeach the witness for the Commonwealth; 
failed to object to remarks rna~e by the Commonwealth at
torney in his closing argument on matters which were not 
in the evidence; and failed to offer any instructions on be
half of the petitioner for the court and jury to consider. Your 
petitioner further alleges that the foregoing delinquencies of 
his court appointed counsel were not a risk and he voluntarily 
asst1med and that the representation he received on June 1, 
1966 in this Court was so trnnsparently inadequate as to 
make his trial a farce and a mockery of justice. _ 

vYHEREFORE, petitioner prays that this Petition be filed 
by leave of Court; that he be granted permission to proceed 

/ 
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in fonna pauperis; that this Court appoint an attorney to 
represent him; that this Court order that the respondent 
appear before the Bar of this Court within a reasonable time 
hereafter to show cause whv a writ should not issue from 
this Court setting aside the· petitioner's conviction of June 
1, 1966 in this Court and why he ought not to be discharged 
from the respondent's custody and either granted a new trial 
or released from confinement. 

Filed Dec. 9, 1966. 

Teste: 

* 

page 5 ( 

* 

·wrLLIAM HJDNRY ANDERSON 
Petitioner 

LYNDIA L. FULTON, Deputy Clerk 

* * * * 

* 

ORDER 

The Court having received from the Petitioner a Petition 
for a Vfrit of Habeas Corpus, the Court doth ORDER the 
same filed, and the Petitioner is permitted to proceed in 
f ornw pauperis. . 

The Court doth hereby appoint Robert P. Beaver to repre-
sent the Petitioner in this matter. · · 

And it appearing proper, the Court doth ORDER that the 
Respondent file an answer to said Petition on or before Jan
uary 13, 1967 and show cause, if any he can, why a -writ of 
Habeas Corpus should not issue. . 

It is further ORDERED that a copy of this Order be for
. warded to the Respondent and a copy forwarded to the At

torney General of Virginia. 

JDDWARD P. SIMPKlNS, JR., Judge 

December 13, 1966 . 

• 
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* 

ANS"\VER 

Now comes the respondent, by counsel, and files his answer · 
to the petition for a writ of habeas corpus and says as fol
lows: · 

1. On February 10, 1966, a warrant was issued, charging 
the petitioner with statutory burglary. (See exhibit I) 

2. At the May, 1966 term of. the gra:i;id jury of this Court 
an indictment was returned charging the petitioner with 
statutory burglary. (See exhibit II) 

3. On May 16, 1966, an order was entered by this Court, 
appointing J. C. Kent, an able and competent attorney, to 
represent the petitioner. (See exhibit III) 

4. On June l, 1966, petitioner represented by his attorney 
who had been previously appointed by the Court, entered a 
plea of not guilty, was tried by. a jury, found guilty as 
charged in the indictment and sentenced to serve a term of 
five (5) years in the Virginia State Penitentiary. (See ex
hibit IV) 

5. Respondent is now detaining petitioner pursuant to the 
aforesaid judgment of this Court. 

6. Respondent denies each allegation set forth in the pe
tition for a writ of haheas corpus which is not expressly ad
mitted, and says the petitioner was not denied any of his 
constitutional rights· in connection with his trial in this 

Court. 
page 9 r . \i\Therefore, respondent prays that the petition 

for a writ of habeas corpits be denied and dismissed. 

Filed Feb. 14. 

'l'este: 

* 

C. C. P~JYTON, Superintendent of 
the Virginia State Penitentiary 

By: CURTIS R. MANN 
Counsel 

* * *, Deputy Clerk 

* * * 
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June 1, 1966 
Commonwealth of Virginia 
vs. Upon an Indictment for a Felony, to-wit: Breaking and 
Entering 
"'William Henry Anderson 

This day came the Attorney for the Commonwealth and 
\iVilliain Henry Anderson who stands indicted of a felony, 
to-wit: Breaking and Entering, as charged in the indictment, 
was led to the bar in the custody of the Sheriff of this 
County and also came James C. Kent, Counsel for the de-
fendant. ' 

\iVhereupon the accused was arraigned and after private 
consultation with James C. Kent, his counsel, pleaded not 
guilty to the indictment, which plea was tendered by the 
accused in person, and the Sheriff of this County having re
turned the writ of venire f acias issu.ed by order of this court 
entered on the 5th day of May, 1966, together ·with the names 
of twenty persons summoned by him in pursuance thereof and 
taken from the list of twenty four names attached to said 
writ and drawn by the Clerk of this Court in the presence of 
the Judge of this Court from the box and in the manner 
provided for by law and of the veniremen so summoned and 
attending a panel of twenty qualified jurors, free from excep
tion for the trial of the said defendant, was made up and 
completed. 

And the Attorney for the Commonwealth and the Attorney 
for the Defendant having alternately, beginning with the At
torney for the Commonwealth, each stricken from the said 
panel the names of four of the said veniremen, the remaining 
twelve, to-wit: Stuart C. Thomas, James Baker, Luther 
Holmes, \iVilliam R. Shelton, Jr., Floyd T. Ball, A. L. Joyner, 
L. D. Campbell, Sr., Thomas Mallory, \iValter Howard, Harry 
L. Corker, Leslie A. Bell, Jr., J. ElJis Hughes, constituted 

·the jury for the trial of the defendant, ·who were sworn the 
truth of and upon the premises to speak and having heard 
the evidence of the Commomvealth and the defendant, the 
instructions of the Court and argument of counsel, were sent 
to their room to consult upon their verdict and after sometime 
returned into Court and presented their verdict in the fol
lowing words to-wit: "\iV e the jury, find the accused guilty of 
Sta.turory Burglary as charged in the indictment and fix his 
punishment at five ( 5) years confinement in the penitentiary. 
"Signed S. C. Thomas, Foreman. 

And the jury being discharged, Counsel for the accused 
moved the Court to set aside the verdict as being contrary 
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to the Jaw and evidence, which motion \vas overruled by the 
Court, to which action objection and exception was noted by 
the attorney for the defendant. 

And it being demanded of the accused if anything .for 
himself he had or knew to say why judgment should not be 
pronounced against him according to law, and nothing being 
offered or alleged in delay of judgment, it is accordingly the 
judgment of this Court that the said ·William Henry Ander
son be and he is hereby sentenced to confinement in the peni
tentiary of this Commonwealth for the term of five years, the 
period by the Jury ascertained as aforesaid, and that the 
Commonwealth of Virginia do recover against the said \'Til
liam Henry Anderson its costs by it about its prosecution in 
this behalf expended. 

And it is further Ordered that as soon as possible after 
the entry of this order the prisoner be re removed and safely 
conveyed according to law from the jail of this Court to the 
said penitentiary, therein to be kept, confined and treated 
in the manner provided by Jaw. 

The Court orders· that the prisoner be allowed credit for 
the time spent in jail awaiting trial. The Court certifies that 
at all times during the trial of this case the accused was 
personally present. 

And the prisoner is remanded to jail. 
A Copy Teste: 

F. A. TAYLOR, Clerk 

By RICHARD L. MILTON, D.C. 

* * * * 
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* * * * 

FINAL ORDER 

This proceeding came on to be heard on April 26, 1967, 
upon the petition of \Vmiam Henry Anderson for a writ of 
habeas corpus and the answer of the respondent, the pe
titioner appearing in person and by Robert P. Beaver, an 
attorney previously appointed by this court .to represent him, 
and the respondent being represented by Curtis R. Mann, 
Assistant Attorney General. 

\Vhereupon, the court heard the evidence and argument of 
counsel for petitioner and respondent, . and for .the reasons 
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stated from the bench at the conclusion of the hearing, the 
court is of the opinion that the writ should not issue as 
prayed. 

It is, therefore, adjudged and ordered that the writ of 
habeas corpus be denied and dismissed, the writ discharged, 
and the petitioner remanded to the custody of the ·.super
intendent of the Vfrginia State Penitentiary, to all of which 
action of the court, the petitioner, by counsel, objects, excepts,· 
and notes an appeal. 

It is further ordered that the Clerk of this court forward 
a certified copy of this. order to the petitioner, his attorney, 
the respondent, and the Attorney G~neral of Virginia. 

Entered this 5 day of May, 1967. 

ERNEST P. GATES, Judge Designate 

·page 33 r 

CUR'I~IS R. MANN 
Counsel for Respondent 

Seen and objected to: 
ROBERT P. BEAVER 
Counsel for Petitioner 

page 38 r 

* 

* 

* 

* * . 

* * 

* * * 

NOTICE OF APPEAL 

TO: F. A. Taylor, Clerk . 
Circuit Court for the County of Hanover 
Hanover Courthouse, Virginia 

rrhe Petitioner, '"\Villiam Henry Anderson, by his Court 
appointed counsel, hereby gives notice pursuant to the pro
visiOns of Section 4, Rule 5 :1 ·of the Rules of the Supreme 



\i\Tilliarn H. Anderson v. C. C. Peyton, Supt., etc. 9 

Court of Appeals of Virginia of his appeal of the final Order 
of judgment Gntered May 5, 1967, in the above styled case. 

Teste: 

\i\TILLIAM HENRY ANDJI:RSON 

By ROBERT P. BEA VER 
Conrt appointed counsel 

* * 

F'iled Jun. 2, 1967. 

JI'. A. 'J~AYI.. .. OR, CJerk 

By VIRGINIA \V. JOHNSON, Dep. Clerk 

* * * 

page 39 ( 

* * 

ASSIGNMENT OF' ERROR 

It is tespectully submitted that the· Petitioner, William 
Henry Anderson, will rely upon the following assignment of 
error in his appeal from the final order of judgment entered 
May 5, 1967, in the above. captioned case: 

1. The Conrt erred in denying the Petitioner a writ of 
habeas corpus on the ground that his. conviction was solely 
due to ineffective and incompetent court appointed counsel. 

* 

·wILLIAM HENRY ANDF.JRSON 

By ROBERT P. BEA VER 
Court appointed counsel 

* * 
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page 44-A ( VIRGINIA: 

IN THJD SUPRJDMJD COURT OF APPJDALS 

* * * 

AFFIDAVIT OF POVJDRTY 

APPLICATION TO PROCEJDD IN FORMA PAUPERIS 
AND TO PRINT. RECORD AND BRIEF AT THE 

COST OF THE COMMONV\IJDAVrI-I OF 
VIRGINIA 

STATE OF VIRGINIA, 
COUNTY OF AUGUSTA, to-wit: 

I, the undersigned, Notary Public in and for the County of 
Augusta, State of Virginia, do certify that William Henry 
Anderson personally appeared before me this day and after 
being duly sworn according to law on oath deposes and says: 

1. That he is the plaintiff in error in the case of vVilliam 
Henry Anderson, v. C. C. Peyton, Record No. 6870, now pend
ing in the Supreme Court of Appeals of Virginia. 

2. That he is a pauper without suffic;ient funds to pay for 
the aid and assistance of counsel to prosecute his case for 
him nor is he able to secure funds to pay counsel or the cost 
of printing the record ind his brief in the aforementioned 
Court · 

3. That in the trial Court he was permitted to proceed in 
fonna pau.peris both in his trial for which he was charged 
and. convicted of statutory burglary and at his subsequent 
habeas corpus hearing . 

. vVILLIAM ·HENRY ANDJDRSON 

Sworn and subscribed to before me this 29 
page 44-B ( day of January, 1968. 

My Commission expires: July 11, 1970. 

J. P.· JORDAN, Notar);. Public 

* * 



1. 

I 

vVilliam H. Anderson v. C. C. Peyton, Supt., etc. 11 

William, Henry Anderson 

page 44-C r VIRGINIA : , 

IN rrHJD SUPREME COURT OF APP]DALS 

* * * 

CERTIFICATE OF ~~RIAL JUDGE 

This is to certify that I have investigated .the abilities of 
\i\Tilliam Henry Anderson to pay the costs of printing the 
record and his brief in this case and am of the opinion that 
the plaintiff in error is unable to pay, or secure to be paid, 
snch costs of printing the record and his brief. 

Recd 2-8-68. 

ERNJDST P. GATES, Judge Designate 

H. G. T. 

* * * 

page l r 

* * * * * 

By The Court: You will call your first _witness Mr. Beaver. 

\i\TILLIAM HENRY ANDERSON is called as the first 
witness and duly sworn . 

. Q. ·Mr. Anderson, for the purposes for the record will yon 
give your full name sir. 

4/26/67 A. VYilliam Henry Anderson. 
page 2 r Q. At the present time are you confined in the 

penitentiary as a result of the conviction of June 
l, 1966 for statutory burglary from this Court. 

A. Yes sir, I am. 
Q. On June 1 of 1966 did you have Counsel of your own 

choosing or did· you have Court appointed Counsel. 
A. Court Appointed Counsel. 
Q. And who was that. 
A. Mr. James Kent , 
Q. Prior· to that trial did that same Counsel represent 

you in the County Court at the Preliminary Hearing. 
A. Yes sir. 
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William Henry Anderson 

Q. Can you recall from the time he was appointed in the 
County Court until you were tried in this Court on the 1st 
of June in 1966, how many times he conversed with you. 

A. One time. 
Q. And where was that. 
A. Over in the City Jail in a little room on the back side. 
Q. Now when you refer to the City Jail you are indicat-

ing-
A. Hanover County Jail. . 

Q. Can you recall approximately how long it was 
4/26/67 that he did talk to you. 
page 3 ( A. Approximately fifteen or twenty minutes~ 

Q. Do you know of your own knowledge whether 
or not he talked to anyone else in reference to any ·witnesses 
for your trial. 

A. I believe this boy \Voody that was in this case, he was 
in the next cell, and he asked me if any of the boys were 
there that were supposed to identify me in this case. I told 
him that one of the fellows was in the next cell. He went 
over and asked the boy "did this fellow have anything to do 
with the crime" and he said "no sir, he didn't, I don't even 
know the fellow." 

Q. Do you recall being present during all the stages of the 
trial on the 1st of June. 

A .. Yes sir. 
Q. Can you tell the Court briefly in your own words ·what 

are some of the reasons why you are complaining in reference 
to the representation that Mr. Kent gave to you on that day. 

A. I didn't feel that he represented me properly because 
he didn't question none of the jurors as to why they should 
be stricken, I thought about that afterwards. Jnverything 
the Prosecutor said, he didn't object to anything in the whole· 
case. That was unusual. Not a question did he object to in 

the whole case. I wrote Judge Simpkins a letter 
4/26/67 and asked him to appoint me another Counsel. 
page 4 ( Q. \Vhen did you write that letter to Judge 

Simpkins. "\~Tas it before or after your conviction. 
A. After mv conviction. I wrote to Mr. Kent and asked 

him to come to see me. He come to see me one time after 
the case, and I wrote to him again and I never could get no 
reply from him, so I wrote to Judge Simpkins and asked him 
to appoint me another Counsel as I didn't seeni to get no 
head way out of Mr. Kent at all. 

Q. Then subsequent to that I was app?inted as your Coun-
sel. · 
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William Henry Anderson 

A. Yes sir. 
Q. And you appealed your case to the Supreme Court of 

Appeals of Virginia. 
A. Yes sir. 
Q. \Vliat was the result of that appeal. 
A. They upheld the lower Court decision. 
Q. Have you at any time filed any other Habeas Corpus 

proceedings attacking your conviction of June 1, 1966. 
A. No sir. 
Q. This is the first one. 
A. Yes sir. 
Q. Do you recall Mr. Mills testifying at your trial. 
A. I recall him testifying, yes sir. · 
Q. vVho was Mr. Mills. 
A. He was the fellow that was supposed to own the store, 

as far as I know, 
4/26/67 Q. To the best of your knowledge from your 
page 5 . r recollection of the evidence at the trial, did Mr. 

, Mills, in his testimony in any way shape or form, 
connect you ·with the alleged crime. 

A. No Sir, he did not. 

Mr. Mann: Your Honor, I think we are getting into the 
sufficiency of the evidence that took place in the original trial. 
This is a Habeas Corcpiis hearing and he can not go into the 
sufficiency of the evidence. This man was tried by a jury. 

Bv The Court: I also understand that a Petition was filed 
for ~Writ of Error with the_ Supreme Court of Appeals and 
that was denied. 

Mr. Mann: Correct. 
Mr. Beaver: The purpose of this testimony is I expect to 

introduce the whole transcript, if the Court wants me to go 
into detail with ref er enc~ to it, I will, if not then I would 
ask that the original transcript be introduced as Exhibit #1 
on behalf of the Petitioner. 

By The Court: Do you have any objection to that Mr. Mann. 
·Mr. Mann: I have no objection to that. 
Bv The Co1irt: The Court will admit this as Exhibit #1 

on behalf of the Petitioner. The transcript of the original 
trial in the Circuit Court of Hanover on June 1, 1966. 

Mr. Beaver: 'While this particular case has been pending 
have you and I discussed that transcript in detail. 
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William Henry Anderson 

4/26/67 A. No sir. 
page 6 ( Q. Your answer js No. 

A. You came over there and discussed one with 
me and I imagine that was the one. 

Q .. Do you recall me reviewing with you the various testi
mony of the people who testified at your trjal. 

A. Yes Sir, I do. 
Q. Dq you recall me asking the question as to whether 

or not you were present at the time that the Commonwealth 
Attorney and your Counsel discussed any instructjons for the 
Court to give to the Jury. 

A. Yes sir. . 
Q. Do you kno·w of your own knowledge whether any in

structions in your behalf were given to the Jury. 
A. No sir, I don't. 

Mr. Beaver: Now will you answer Mr. Mann's questions. 

CROSS EXAMINATION 

By Mr. Mann: 
Q. Mr. Anderson, have you ever been convicted of a felony 

. before. 
A. Yes sir. 
Q. Did you prepare your own Petition or did Mr. Beaver 

prepare it. 
A. Mr. Beaver prepared it. 
Q. You signed it, and you sworn as to everything in it being 

correct, is that right. · 
A. Yes sir. 

Q. Do you know of your own knowledge, whether 
4/26/67 any instructions were prepared. 
page 7 ( A. No sir, to my knowledge, I don't know. 

Q. Djd you have any witnesses. 
A. No sir. 
Q. So you had no names of any witnesses that you could 

give your Attorney to appear in Court to testify in your 
behalf. 

A. No sir, I didn't have no witnesses. 
Q. V\That else did Mr. Kent not do, that you thought he 

should have done besides make some objections. 
A. Mr. Beaver he has all that down. 
Q. Mr. Beaver can't answer for you. 
A. I don't know much about the law; but to the best of my 

knowledge there were two fellows on the Jury that should 
have been stricken. · If he had been representing me properly 
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James 0. Kent 

he would ·have found out about those men and stricken them 
from the Jury. He didn't argue my case at all. Everything 
that the proseClitor said he just went along with it. . 

Q. You mean to tell me that Mr. Kent did not argue your 
case to -the Jury. . 

A. He just got up there and said "I think you should find 
this man not guilty", but everything that the prosecutor said 
he didn't object to any of it, and it is very unusual in a felony 
case that the Attorney don't object to some things that the 
prosecutor say against the man. 

Q. Did he cross examine the Commonwealth's 
4/26/67 witnesses. . 
page 8 ( A. He just asked them if I was the fell ow that 

went with them on the. crime. 
Q. And that is all he asked. 
A. To the best of my knowledge. 
Q. Did Trooper Mitchell testify at your trial. 
A. Yes sir. 
Q. Do you realize that you are under oath. 
A. Yes I do. · 
Q. And you are going to set .there and tell me that your 

Attorney did not vigorously cross-examine Mr. Mitchell. 
A. Yes sir, he ·questioned Mr. Mitchell, but I am speaking 

of the three guys that was the Prosecutor's witnesses. He did 
cross-examine Trooper Mitchell. · 

Q. Oh, he did. 
A. Yes sir. But the three boys that testified in the case the 

only thing that he asked them was did I carry them up there 
to commit the crime. Two of the boys testified they didn't 
know me, and the other boy testified that I didn't have nothing 
to do with the crime and didn't know anything about it. 

Q. \""~/ere you present in the Court when they were tried. 
A. No sir I was not. 
Q. Do you know what they testified to with regard to you 

when they were tried. 
11/26/67 A. No sir, I do not. 

page 9 ( No further questions. 

JAMES C. KENT is called. as witness for the Petitioner, 
and duly sworn. · 

Q. Mr. Kent, will you give your full name, sir. 
A. James C. Kent. 
Q. \Vl1at is your occupation .. 
A. I am an Attorney at Law. 
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James 0. Kent 

Q. How old are you, Mr. Kent. 
A. 47. 
Q. Where is your office. 
A. In. Ashland, Virginia. 
, Q. Primarily you are engaged in the practice of law in 

Hanover County and surrounding counties and the City of 
Richmond. 

A. That is cor.rect. 
Q. How long have you been practicing law, Mr. Kent. 
A. Since 1951, I believe I started. 
Q. Is that the year that you were admitted to practice in 

this state. 
A. I was admitted in 1950. 
Q. During that time has your practice been a general 

practice, or has it been a specialty in a particular field. 
A. It has been general. 
Q. Do you recall acting as Counsel for William Henry 

Anderson. 
4/26/67 A. Yes I do. 
page 10 r Q. Did you act as his Counsel in both the County 

Court and the Ci:i;cuit Court of Hanover County, 
in reference to his charge of statutory burglary. 

A. Yes I did. 
Q. When was it that you were first appointed as Counsel 

for him in the County Court. 
A. I received a telephone call on March 17, 1966 from Mrs. 

Hart in the Clerk's Ofrice indicating that the Judge intended 
or wanted me to serve as Counsel. I wrote the defendant on 
that same day confirming it. 

Q. \Vas it then on M.arch 31, 1966 that the matter was 
heard at the County Court on the Preliminary Hearing. 

A. That is correct. 
Q. All right, from March 17 until March 31 did you at any 

time talk to the accused. 
A. Yes sir, I did. I talked to him on March 30. I inter

viewed him at the jail. 
Q. Then, the result of the Preliminary Hearing was that 

it was certified for probable cause. Was it not. 
A. That is correct. 
Q. You were then appointed by Judge Simpkins to repre

sent him in the Circuit Court. · 
A. That is correct. 

Q. Can you recall the date of your appointment 
4/26/67 for that. 
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J anies C. Kent 

page 11 r A. I think it was the same date of the trial. I 
· don't think my notes show the actual date. 

Mr. Beaver: Let the record show that Counsel was willing 
to stipulate that it was May 16, 1966 that you were appointed. 

Q. Now, from the time of the Preliminary Hearing until 
June 1 of 1966 when this matter was tried did you again 
confer with Mr. Anderson. · 

A. I did. 
Q. How many times. 
A. I am not sure. I think I was -at the jail twice. I know 

that I was there once. 
Q. On each of these occasions how long were your con

ferences with Mr. Anderson. 
A. I did not time either of them. 
Q. During your conversations with him, did you ascertain 

the names of any witnesses for his behalf . 
. A. Yes sir, I did. 

Q. Who were they. 
A. Hammond \Villiam vVood, Travis Ray Chisholm, and 

one more, two brothers. I think he was uncertain as to the 
name at the time. I' got it later on.' 

Q. \\T ere these three likewise being charged in Hanover 
County for an indictment involving Mills' Store. 

A. That is correct, to the best of my knowledge they 
were. 

4/26/67 Q. Do you recall whether or not the two Chis
page 12 r holm boys and the wood boy were tried in the 

County Court at the same .tii;ne that Anderson was 
at his Preliminary Hearing. 

A. I don't recall them being tried, I certainly don't recall 
them being present. · 

Q. Did you attend any of their hearings. 
A. I did not. 
Q. Did you attend the hearing of Travis Ray Chisholm 

in this Court. 
A. No sir, I did not. 
Q. Did you attend the trial of Hammond \V ood in this 

Con rt. 
A. No sir. 
Q. Did you talk to Trooper L. B. Mitchell of the Virginia 

State Police with reference to this incident. 
A. Yes sir, on several occasions. 



18 Supreme Court of Appeals of Virginia 

James C. Kent 

Q. Did you ascertain from him as to whether there were 
any additional witnesses, in behalf of Anderson. 

A. I got no additional information, as I remember, from 
hin1, possibly the first name of the -vv ood boy, but there ·were 
three that were given me by the defendant and I did not 
ascertain any others. 

Q. Can you tell the Court how much time was expended 
by you in the preparation of this trial. 

· A. If you will give me just a minute I will re-
4/26/67 view what I have here. You mean just the trial in 
page 13 ( the Circuit Court. 

Q. Yes sir, OT in the County Court too. 
A. Exclusive of Court attendances from my notes I would 

estimate, and that is the best I can do, about five to six 
hours. 

Q. Those five to six hours were expended in doing what. 
A. Interviewing Trooper 1\fitchell, interviewing the defend

ant, talking to two of the boys, witnesses, and many phone 
calls. 

Q. And those phone calls were to ·whom. 
A. Actually receiving many phone calls. I received man)' 

from the defendant during the week immediately following 
his trial in this Court. 

Q. Can you recall what those phone calls pertained to. 
A. Come to see him. I got to see him as quickly as I could. 

I think there was three or four days delay- in there, possibly 
a week. 

Q. Have you from time to time run for political office 
in Hanover County. 

A. On one occasion_ I actually made a run, I suppose you 
would call it. 

Q. Who was your opposition. 
A. Leslie D. Campbell. 

Mr. Mann: Your Honor, I don't see the relevancy-
Mr. Beaver: The relevance is to. the persons who served on 

the Jury. 
By The Court: I will let it in. I overrule your 

4/26/67 objection. · 
page 14 ( Mr. Mann: I note my' exception. 

Q. \Vho was your ossposition, Mr. Kent.· 
A. Leslie D. Campbell, Jr. · · 
Q. Are you personally acquainted, or are you aware of 

Leslie D. Campbell, Jr's. father. 
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A. Yes sir. 
Q. Do you know him personally. 
A. Yes sir. 
Q. Did you know him personally on June 1, 1966. 
A. Yes sir. 
Q. Are you aware that he was one of the members of the 

Jury in Mr. Anderson's case. 
A. Yes sir. . 
Q. You ·were likewise aware that Andrew J. lDllis, Jr. was 

Commonwealth Attornev. 
A. That is correct. " 
Q. You ·'\Vere likewise aware that Senator Campbel~ and 

Mr. lDllis are Law Partners. 
A. That is correct. 
Q. Can you give the Court any reason as to why you did 

not interrogate Mr. Campbell, Sr. as to whether he could 
render a. fair and impartial trial ·or not, since he was re
lated to Mr. Campbell, Jr., who is a partner of Mr. Ellis. 

A. I saw no i'eason for so interrogating him. I am pretty 
well acquainted with him, I knew him well enough 

4/26/67 to feel at this point that this had no bearing. I 
page 15 ~ couldn't conceive that there was any bearing be

tween the Commonwealth's Attorney and his 
partner for the purposes of other practice, because after all 
that is different entirely. 

Q. Did you think it appeared unusual in any sense that 
~r. Campbell, Sr. was going to be a meinber of this particular 
JlHV. 

A. No. 
Q. Did you know Floyd T. 'Ball. 
A. No sir, I am not acquainted with him. 
Q. Did you question any of the jurors with reference to 

whether or not tbey were the owners of a store similar to 
the Mills store. · 

A. No sir, I did not. 
Q. V.l ere you aware at the trial of this matter that Mr. · 

Ball's father owned a store similar to the Mills store that 
had been robbed in a similar incident. 

A. No sir I was not. 
· Q. Did you question the jurors in any manner, shape or 

form, in reference to anything as to why they could not give 
the defendant a fair trial. · 

A. I did not. 
Q. Do yo"L1 recall who you struck from the jury. 
A. No sir, I do not recall from memory. 
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Q. I hand yon the list of the jury panel for June 1, 1966 
and ask you if you can recall who. you struck from 

4/26/67 the jury and whether or not you did it for any 
page 16 r reason, or just for the fact to reduce the jury to 
· · the correct number. 

A. There were reasons, I am certain, for the striking of the 
ones that I did. As to which ones thev were or the reasons 
at this time I do not know. ·' . 
· Q. Mr. Kent, I am looking at a certified transcript of the 
trial and I see that on this list Stuart C. Thomas, James 
Baker, Luther Holmes, William R. Shelton, Jr. Floyd T .. 
Ball, A. L. Joyner, L. D. Campbell, Sr., Thomas Mallory, 
-Walter Howard, Harry L. Corker, Leslie A. Bell, Jr. and 
J. Ellis Hughes; now, can you pick out who you struck. 

A. No sir, I can not. 
Q. vVell, do you recall stril\:ing Curtis Pilson. 
A. No sir. 
Q. Do you recall striking T. L. Bourne, Jr. 
A. No sir. · 

_- Q. Do you recall striking Garland]'. Dunn. 
A. No sir. 
Q. You are telling the Court then, to the best of your recol

lection, you don't recall striking anyone, but you believe there 
was cause for striking them. 

A. I remember striking, but I don't remember ·which ones 
I struck. I am sure that I had reasons for it. 

Q. At my request, after you were notified of this pro
ceeding, have. you read the transcript of the 

4/26/67 trial. · · 
page 17 r A. Yes I have. 

Q. Do you recall from the reading of that the 
details of the trial. 

A. Fairly well, I think. 
Q. Is it not true that the first witness who testified, Mr. 

Mills, in no way shape or form connected the defendant; 
· \Villiam Henry Anderson, with the commission of the crime. 

A. That is correct, it was my opinion that he did not. 
. Q. And is it not likewise true that on the direct examination 

by the second Commonwea;lth's witness, Trooper L. B. 
Mitchell, that in no way shape or form did he in any manner 
connect the defendant, \ViHiam Henry Anderson, with the 
commission of the crime. 

A. That is correct. I did not feel that he did. 
Q. Will you tell the Court why you asked any questions 

on cross-examination knowing this to be a fact. Kno-wing 



.. William H. Anderson v. C. C. Peyton, Supt., etc. 21 

James C. Kent 

that the State Trooper in no way had connected the defend
ant with the commission of a crime. Why did you ask any 
questions on cross-examination. 

A. I would like to· have ·the benefit, I think I can answer 
that, but I think I would have to be reminded of what ques

tions he asked and what questions I asked. I can 
4/26/67 tell you why then. (Mr. Kent looks at transcript) 
page 18 ( Q. Mr. Kent I direct you to Page 9 of the 

orjginal transcript, starting with Trooper L. B. 
Mitchell's testimonv. 

A. The general ;eason now, from the viewing, I wanted to 
make sure that. his constitutional rights hadn'g been breached 
and also wanted to find out, or I wanted to mustrate, because 
I knew most of this was on information that the Trooper 
acted, which his answers so indicated .. 

Q. Looking at Page 9 of the Trooper's testimony, is it not 
true that merely is a description of the Trooper's saying that 
he investigated the accident involving Mr. Mills' store, and 
what the condition of the building was during his investigac 
ti on. 

A. You mean just on page 9. 
Q. Yes sir. 
A. Just on Page 9 I don't think he did get beyond that. 
Q. On Page 10 was not his testimony solely limited to what 

Mr. Mills reported the value for the stolen goods, and that he 
visited the home of Travis Ray Chisholm in the City of 
Richmond along with other police officers, and searched the 
Chisholm home. Now, is that not all of the testimony. 

A. Basically, I think that is all it reduces to. 
Q. Is there anything pertaining to Mr. Ander-

4/26/67 son on Page 9 or 10. 
page 19 ( A. I see no reference to Mr. Anderson. 

Mr. Mann: If Your Honor please, again I want to note an 
exception to this line of questioning. The Transcript has 
been admitted as a part of this hearing, and it seems to me 
that Counsel is just trying to get into all the evidence, the 
sufficiency of the evidence that took place in the Jury Trial 
here in this Court. This is not a trial. This is a Habeas 
Corpus hearing. In Hobson vs. Ewell, 177 Va. 906 says that 
you can not go into the sufficiency of the evidence that took 
place at the original trial. This case has been appealed and 
it was denied. 

Mr. Beaver: Your Honor, I am not going into the suffi
ciency of the evidence except for purposes of questioning 
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the Defense Counsel as to his knowledge of that evidence and 
then attacking his ability, his effectiveness, knowing that 
there was no evidence in the direct examination by the Com
monwealth Attorney of the State Trooper as to why this 
Counsel asked the very first question or any questions on 
cross-examination. This is' one point that is alleged in the . 
Petition that ought not to have been done by this Counsel. 

By The Court: In a Habeas Corpus Proceeding is trial 
strategy and the burden of cross-examination subject to 

judicial review. 
4/26/67 Mr. Beaver: My position is that it is. 
page 20 ( And the main thing that I am trying to as-· 

certain from Mr. Kent is why he asked any ques
tions. In the direct examination there is not the first inkling 
of Mr. Anderson in the commission of this crime. I am 
trying to find out, because I have the burden in this proceed
ing to show the ineffectiveness of Counsel. 

By The Court: I believe you have the right to examine him 
as to why he did cross examine him. I overrule the objection. 
· Mr. Mann: Note my exception. 

Mr. Beaver: I don't recall Mr. Kent, have you answered 
the question, in reference to whether Page 9 or 10 has any
thing in the transcript attaching Mr. Anderson with the crime 
as testified by the Trooper. 

A. Nothing that I can see. But there is information in 
there that could have effected the Jury. 

Q. In what way affecting Mr. Anderson. 
A. In terms of referring to the Police Department, City 

of Richmond, worked with them getting information, some
thing of that nature. I felt that might bear some reviewing 
to illustrate that it did not connect.Anderson with it. 

Q. On Page 11 is there anything in reference to the Police 
investigation or anything that the Officer testified to con-

. necting Mr. Anderson with the commission of the 
4/26/67 crime which he was charged. . 
page 21 ( A. Nothing. In fact I don't think you will find 

anything. 
Q. That being true, previously you said that you were con

cerned with his constitutional rights, how would that in any 
way effect the defendant that you were representing when 
none of the testimony to that point in the trial has connected 
Anderson with the commission of a crime. 

A. The charge had been read, as to whether the Trooper 
had actually testified to the issuance of the warrant, I don't 
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. recall, but I think he did, and the investigation and issuance 
of the warrant would have bearing on it. 

Q. Why were you concerned with the issuance of the war
rant against Anderson when there wasn't any evidence to this 
point in the trial. 

A. I was mightly concerned. I was trying to defend him. 
Q. vVhy \Vere you concerned with how or why the warrant 

was issued when there was nothing in the. evidence to this 
point to effect Anderson. 

A. That is the reason he was there. 
Q. Did you realize that after you asked the question, on 

Page 12 of the transcript "what was your basis for issuing 
those warrants" that you then permitted the Trooper to 

introduce all kinds and types of hearsay evi-
4/26/67 dence. 
page 22. ( A. Yes I did. I realize that this showed on its 

faith. It was on information and not on actual 
facts. 

Q. And was it not as the result of your questioning from 
that point on that evidence was introduced by the Trooper 
which was sufficient to convict Mr. Anderson. 

A. May I read on .to review my memory. 
Q .. Yes sir. 
A. I realize that he did make statements that were hearsay; 

that was the purpose really to illustrate that was what he 
based all of his evidence on, and the cross-examination as to 
the uncertainty of identification and his answer was pretty 
long as I remember on that, showed that he had worked with 
some picture that he didn't have at the trial, for identification 
purposes, which I felt were beneficial to us. 

Q. How, in your opinion, was it beneficial to Mr. Anderson 
when the Officer testjfied that on hearsay evidence this man 
participated in the commission of the crime. 

'A. You mean as to his identification. 
Q. Yes, or in any way, you said you thought this cross

examination was beneficial to Mr. Anderson. 
A. It was beneficial in that it indicated that there was 

no identification. His testimony did not constitute 
4/26/67 that. He testified that he did not have the picture, 
page 23 ( and that 

Q. Vil ell, on Page 12 and on top of Page 13 after 
you asked the most damaging question, "what was your basis 
for issuing those warrants", the answer was "I discussed this 
with James Randolph Chisholm and Hammond W"illiam Wood 
and Travis Ray Chisholm, each one identified a picture of 
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William Henry Anderson. Travis Ray Chisholm pointed out 
to me when he was arrested that a green 1957 Chevrolet 
pickup Truck bearing Virginia License No. T9-744 which is 
registered in the name of Leo Jessup, 3724 Rayburn Road, 
Richmond, was the vehicle which was used and identified 
Anderson as the Driver". Now, how was that beneficial to Mr. 
Anderson. 

A. I wouldn't say that statement was. 
Q. \¥ell, at any time from that point 9n, did you object to 

any of the evidence that ·was introduced from the testimony 
of Trooper Mitchell. 

A. No sir, as I remember I did not. 
Q. Was not the majority of it hearsay evidence, and not 

'responsive to your question. 
A. It was hearsay. 
Q. And you didn't object to any of it. 
A. No, because I knew it was confusing and I felt the best 

basis of defense was based on the identification 
4/26/67 and the confusing things that arose both as to 
page 24 ( his statements and to the other. 

Q. Is there any better defense to an alleged 
crime than if there. isn't any evidence at all, against the de-
fendant. · . ' · 
· A. I felt there was in this particular case. 

Q. Point out to me Mr. Kent where it was in those first 
few pages of th.e Trooper's testimony. 

A. Based on the trial and from what I could gather, the 
attifode of the Jury, and the people present, I thought that 
it was beneficial in that it would develop the fact that there 

· was vagueness and confusion in the testimony, and identifica
tion. 

Q. At this point there wasn't any vagueness in the Officer's 
testimony and Mr. Mills' testimony was it. 

A. You mean prior to my cross. 
Q. Yes sir. 
A. No, they pretty clearly indic.ated that I think if we 

stood on that ground that the jury would have convicted him 
if we hadn't done something. Though I didn't feel as a techni
cal matter that they had identified him with anything. 

Q. Didn't you just testify previously that there was nothing 
in Mr. Mills' testimony or the Trooper's testimony on direct 
examination that there was anything to convict this man. 

A. That was· my feeling. I didn't even feel that 
4/26/67 it happened after their testimony. 
page 25 ( Q. So again I ask the question, why did you 
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ask the first question or any question on cross
examination. 

A. It was not ·what I thought but what the jury would 
have to decide. . _ 

Q. ·what did the jury have to determine or consider if 
there was not the first word of this man's name mentioned 
in the commission of the crime. 
· A. 'J1here was reference, I believe, I am not certain on 
that. At the time I know I felt that more would have to be 
illicited in the '.vay of statements or they would properly have 
convicted him on that statement. That was my feeling based 

. on the attitude of the jury, the way things were going and the 
way the Officer testified. That was a matter of opinion. 

Q. Now, you ref erred that you were particularly interested 
in protecting the rights of Mr. Anderson in reference to his 
constitutional rights as to the Police Officer to what he did. 
Now, is there anything in your questioning to the Trooper 
pertaining to. his constitutional rights. Did you ask that 
question. 

A. I am pretty sure I did as to what he advised him of. 
'rhat was the purpose to find out if he had or not. 

Q. Look on Page .18, sir. That pertains to your question 
. with reference to his constitutional rights, does 

4/26/67 it not. On Page 16 Line 8 you asked the question 
page 26 ~ in reference to his Constitutional rights. Was this 

.· primarily your concern, or was your concern really 
why the warrant was issued against Anderson. 

A. They were both considerations. The examination as to 
his constitutional rights, it ivas something that I thought 
should be done. As to which one would have been most im
portant, I don't know. 

Q. Turn to Page 19 of the ttanscript sir, Line 5 this was 
Mr. J~Jlis on redirect examination, asking the question "you 
were asked on Cross examination of the basis of your issuing 
the vvarrant against the defendant in this case, An_derson" 
and if you read from that point on by your asking that 
question previously why the warrant was issued, were you 
not subjecting the introduction of hearsay evidence in refer
ence to anything pertaining to· the warrant, as to what others 
had told others or the Trooper. . 

A. I think it would have opened the door, as to anything 
bearing on the issuance of the warrant. 

Q. Now, in fact it did open the door to the introduction 
of hearsay evidence, did it not. 

A. Yes it did. 
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Q. And on Line 14 of Page 19 where the question was 
asked "would vou relate that to the Court" and the answer 

was· "I believe it was Travis Ray Chisholm, who 
4/26/67 . said they were in a beer joint together in Rich
page 27 ( mond". You didn't make any objection to that on 

the basis of hearsay evidence. 
A. No. 
Q. And likewise, as to anything that was said by James 

Randolph Chisholm on that same page. 
A. That is right. 
Q. And that was hearsay evidence likewise, was it not. I 

call your attention to the introduction,· or the lack of in
troduction of photographs. Do you recall during the trial 
.the Trooper indicated that he had shown various photographs 
or a photograph to rrravis Ray Chisholm, to James Chisholm 
and to Hammond \¥ ood, the. other thi'ee alleged boys who 
participated in the crime. 

A. Yes I do. 
Q. Did you in any way try to ascertain where that photo

graph was. 
A. No, I didn't want to see it. I was glad it wasn't there. 

I made reference to that later on. 
Q. In what way did you make reference to it. 
A. I don't remember exactly how it was brought about, 

wheth~r it was in the closing statement or in some of the 
statements that were made. · 

Q. Did you in any way object to any introduction of the 
evidence pertaining to the photograph ·when the photograph 

was not available · and introduced in the ex-
4/26/67 hibits. 
page 28 ( A. No, I did not. 

Q. \\Thy. . . 
A. Because as we have so indicated I had opened the door 

as to this discussion as to how he came to issue the warrant. 
All this. was his testimony as to how he came about doing it. 

Q. In the preparation of this trial I believe you testified 
that you talked to the other boys who were alleged

A. I talked to two of them. 
Q. And those two were whom. 
A. I believe .I put both of them on as defense witnesses. 
Q. You have a copy of the transcript and is it not true 

that you called Hammond W. Wood, Jr. and \V-illiam Henry 
Anderson as your only witnesses. 

A. ':I1hat is probably correct. ':l1he Commonwealth had al
ready called the two Chisholm boys. 



'William H. Anderson v. C. C. Peyton, Supt., etc. 27 

.J ctJnes C. ]( ent 

Q. In your preparation for this trial in your conversation 
with the two Chisholm boys did they tell you that the Trooper 
did not show them any picture. 

A. I believe that they did. . 
Q. You likewise knew of this with the Wood boy because 

yon called him and specifically dwelt on that point, that no 
picture was shown by Trooper Mitchell to the \Vood boy, is 

that not so. 
4/26/67 A. I believe so, I know that I brought it ltp. 
page 29 r Q. Now, if you knew that and if you knew from 

listening to Mr. Mills and the State Trooper that 
neither those two or any of the boys were going to connect 
Mr. Anderson with the commission of the crime, I again ask 
the question, why did you ask the first question on cross
examination to the State Trooper. 

A .. Please phrase that again because you are jumping 
back to-

Q. I asked you. in the prei)aration of this case, you .ascer
tained from the oldest Chisholm boy, Travis Ray, and from 
the \Vood boy that they would testify in this Court that 
Trooper Mitchell did not show them any photograph . 

A. I said I believed I had asked that, I am not certain. I 
know that the boys insisted that the defendant had nothing 
to do with it and they had not made any statements indicating 
that he had. 

Q. You were aware from all three, the other alleged boys, 
who had previously been convicted that in no way were they 
going to connect Anderson with the commission of the crime. 

A. I had learned this from two of them. The other boy 
was the Commonwealth's witness and I did not interrogate 
him. 

Q. You knew that the two Chisholm boys would 
4/26/67 be called as Commonwealth witnesses, did you not. 
page 30 r A. I figured they might call all· of them. But 

from the record I don't remember if I actually 
checked it out or not. I assume that I did. 

Q. So when you came to Court that day on what you 
had ascertained in the preparation of the trial yon felt reason
able snre, did you not, that the boys would all protect Mr. 
Anderson in their testimony. · 

A. I felt this would be what they 'vould do because the 
two had so stated in my interviews. I felt that their statement 
wonld be as it was. That he had nothing to do with it. 

Q. My question is, knowing that during the course of the 
trial after Mr. Mills testified and after the State Trooper 
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testified on direct examination in which you agree from 
reading the transcript that in no way was Mr. Anderson 
connected with the alleged offense, I again ask the question, 
.why did you interrogate the Trooper on cross-examination. 

A. Of course, all of this testimony I didn't have the benefit 
of at that point-

Q. I will ask you in another way; if you hadn't asked any 
questions, how did you expect the Commonwealth to prove the 
case against Mr. Anderson. 

A. I felt the jury would feel that they had. 
Q. On what basis, Mr. Kent. 

4/26/67 A. That was on the basis of the attitude and the 
page 31 r status of the circumstances at the trial. This 

was my feeling. 
Q. What did the jury do to reflect any type of attitude 

towards you, or towards Anderson, other than that. they 
knew they were trying him for Statutory Burglary. 

A. In trying to determine what a jury is thinking, as you 
and I both know, this is one of our most difficult assignments 
we interpret by eyebrow movements, shuffling of feet, you can 
name all sorts of reasons for feeling that a jury was accept
ing the Commonwealth's line. 

Q. ·while Mr, Mills was testifying or while the Trooper 
was testifying what, if anything, did you detect from the 
jury that would implicate or make you think that the jury 
was implicating this man and his name hadn't even been 
mentioned. 

A. There must have been a lot of it, or I wouldn't have 
asked the question. 

Q. Did you discuss with Mr. Anderson in reference as to 
whether or not he should take the stand in his own behalf 
or not. 

A. I don't remember whether I discussed it ·with him or 
·not. 

Q. Did you know his past record, that he had been con
victed of a f elo.ny. 

4/26/67 A. I did.. . 
page 32 r Q. So you don't know whether today whether 

it was your decision to put him on the stand or 
whether it was his idea. 

A. I was conducting the trial and it must have been my 
decision. As to whether I prediscussed it with him I do not 
know. 

Q. Now, turn to Page 32 of the transcript. At that point 
you put Mr. Anderson on the stand, and you asked him his 
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full name and he gave that. Your second question to him then 
w_as "are you ~ometimes lmown as Willie". \Vby did you ask 
hrm that question when all the previous testimony was linking 
up either Anderson or . the boys only knew this fourth man 
as "\Villie". Wby did you ask that question. · 

A. My main reason, as I remember, for asking was to 
illustrate that v\Tillie and -William are almost anonymous. I 
didn't pursue it any further, I don't believe. 

Q. Up to that point, was not some of the testirnonv refer-
ring to a fourth man only as "Willie". . "' 

A. Only as "vVillie", that is correct. 
Q. \i\That did you expect to accomplish by asking Anderson 

if he was known as "\Villie". -
A. Only to illustrate that \Villie and \Villiam is synony

mous. 
4/26/67 Q. How did that help Anderson. 
page 33 r A. They hadn't identified him, I didn't feel. 

Q. Now, Sir, turn to Page 38 of the transcript. 
You recall just previous to that there was testimony in 
reference to a conversation between Mr. Anderson and the 
State Trooper in the hallway of the County Court Building. 
You remember evidence on that. 

A. I remember some evidence on that point. 
Q. All-right, on Line 11 of Page 38 in cross-examination by 

Mr. Ellis, the question was "you told him at that time also 
that you were drinking and drove these boys up to Mills' 
store, but that you didn't know they were going to break in, is 
that right". Answer, "no sir"-Question "You mean to say 
that Trooper Mitchell sat on that stand and told something 
that was false"-Ansvrnr "if he told that he did", I don't re~ 
member telling him nothing at all like that, the only thing I 
ever told him was that I didn't know nothing about it". Now, 
were you aware at that point that the Commonwealth At
torney in his qi;testion was asking something that was outside 
of the evidence presented to this point. In other words, that 
Trooper Mitchell didn't testify to anything in reference to 
what Anderson had told him about driving the boys up there. 

You understand my question. At that point, was 
4/26/67 not Mr. Ems asking a question of your client that 
page 34 r was not in the evidence of any testimony by the 

Trooper. 
A. I was not aware of it because I thought it was in the 

evidence. 
Q. So that is your reason for not objecting, )_70U w~re not 

aware of it. On Page 39 I ask the same question Lme ~ 
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Question "you didn't tell him you let the boys off at the 
Intersection of Rt. 33 and Rt. 670," Answer by Mr. Anderson 
"no sir" Question "Then if he makes that statement he is not 
telling the truth" Answer "That is right". Now, were you 
aware at that point that the Trooper had not testified during 
the course of the. trial that Anderson had told the Trooper 
that he let the boys off at the Intersection of Rt. 33 and Rt. 
670. 

A. This statement had been made to me by Mitchell. At 
that time I did not know it, I felt that it had been in the 
testimony. 

Q. So that is your reason for not objecting. 
A. Yes. · · 
Q. Do you recall having a luncheon recess and at the 

termination of the luncheon recess Mr. Ellis came back and· 
asked the Judge to put the State Trooper back on the stand 
because he was surprised with the testimony of the two 

Chisholm bovs. Do vou recall that. · 
4/26/67 A. Yes. • ·' 
page 35 ( Q. The purpose of calling the Trooper back on 

the stand was to impeach the two Commonwealth's 
witnesses, who were the two Chisholm boys. 

A. Correct. 
Q. Now, didn't you think that was a little unusual. . 
A. I objected to it, as I remember. 
Q. You objected to it, but how strenuous was your objec-

tion, Mr. Kent. 
A. It was strenuous enough to get it into the record. 
Q. I understand that. 
A. I made it, and I also, as I remember argued that he 

had laid no ground work or asked that they be pleaded as 
adverse witnesses. 

Q. This is true, yon said they ought to have been adverse 
witnesses, but I ask the question, when the Trooper got back 
on the stand yon then did not object to anything which was 
asked by the Commonwealth with reference to the proper 
foundation, did you. 

A. That I did not do anything to lay the proper foundation. 
Q. Object to the Commonwealth Attorney laying the proper 

foundation. 
A. I objected to going into it. 
Q. All right, turn to Page 45 sir, excuse me the bottom of 

Page 44, line 20, starting By the Court-I understand that 
Counsel for the Defendant, that being yon, wants 

1:/26/67 to object and except to this testimony. The testi-
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page 36 ( mony being to allow the Trooper to be recalled on 
the stand. Mr. Kent-that .is correct, Your Honor. 

By the Court_:_now listen carefully, Mr. Kent-"there may be 
certain matters that come up that I haven't ruled on and if 
you want objections to those, you better make them to the 
specific question because that was a broad ruling I gave, the 
specific question you still have. to object to if you want to. 
I don't want to mislead you." Do you understand what the 
Court was telling you at that point. 

A. It was overruling my motion on the fact that I objected 
to .his testifying. 

Q. Right, and if you wanted to object to anything from that 
point on, you had better do it by each specific question. Now, 
Your Honor, may we have time for Mr. Kent to read Page 
45 in its entirety. (Mr. Kent reads the page). My question 
is this, does not that pages relate to the testimony of the 
Trooper that he testified in the case of Commonwealth vs. 
Hammond Wood and at the trial of Travis Ray Chisholm. 

A. Yes it does. . 
.Q. Further that the Officer testified under oath, and who 

was with the Chisholm boy at the time of the a11eged offense. 
The \i\T <:Wd boy, excuse me. 

4/26/67 A. I know that the Officer testified that one of 
page 37 ( the Chisholm boys stated that the two Chisholm 

boys were with the boy and that "\}\Tillie" Ander
son was ·with them. 

Q. My question is, you knew that this was for the purpose 
of impeaching the Commonwealth's own witness, why at that 
point did you not require the Commonwealth Attorney to lay 
down the specific foundation· for where, when and under 
what circumstances the testimony was given in the \Vood case, 
and likewise in the Chisholm cases, before you allowed them 
to just bluntly go into testifying to who was with who. 

A. I thought my general objection would be sufficient to 
cover it. 

Q. And that you wouldn't have to object to each specific 
question as the Court had just previously told you to do. 

A. And indicated that he would want me to do. I felt 
that it was broad enough to cover it. · 

Q. Now, sir, when the evidence was all concluded, did you 
have any instructions on behalf of William Henry Anderson 
that you submitted to the Trial Judge for the Jury to con
sider. 

A. I had some instructions, but as I remember, I did not 
submit them. · 



32 Supreme Court of Appeals of Virginia 

James 0. Kent 

Q. Why sir. 
4/26/67 A. Because the Commonwealth's Instruction was 
page 38 r basically the same that I had. 

Q. \Vill you turn to Page 49 of the transcript 
then, sir .. Is it your recollection that there were only two 
instructions offered in the trial of this case. 

A. I can look at my own :notes, I am pretty sure that is 
true. There were just two. 

Q. \Vere both of those instructions that were given offered 
on behalf of the Commonwealth. 

A. That is correct. . _ 
Q. Is it likewise true that you didn't have the Jury con

sider any instrfiction on behalf of the Defendant, that you 
prepared. : 

A. That is correct, I did not. My Instructions were near · 
enough those of the Commonwealth Attorney that I did not 
ask for specific additional instructions. I felt that it would 
just confuse the issue. . 

Q. What wa:s your argument on behalf of Mr. Anderson. 
That he was not at the scene of the crime. 

A. That there had been no identification, that the Cori1-
monwealth had presented nothing but confusion in the testi
mony. I ain saying this in a general manner. You can read 
my words there. If you. want me to give my impressions of 
why I can do that. 

Q. Briefly, you recall starting out at the trial of the case 
. that you made the statement that in no way shape or form 

was this man going to be connected with the crime. 
4/26/67 Basically an alibi~ IS that not so. 
page 39 r A. I don't remember thinking of any alibi. I 

just thought they would not connect him with it. 
Q. So where are the instructions that were offered to the 

Court as to anything pertaining to identification of the ac
cused or anything in reference to whether or not he vvas at 
the scene of the crime. 

A. They were not given. 
Q. -Wny, Mr. Kent. Because you hadn't prepared them you 

didn't think they were applicable or what. 
A. I hadn't prepared some that developed on some parts 

of the conflicting testimony because I didn't know it was 
going to be that kind of conflict. 

Q. \Vho made the conflict. 
A. The testimony. 
Q. And who solicited the testimony that made the conflict. 

\Vas it not by your questions, sir. · 
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A. I have ans-..,~ered that question several times before. I 
asked the question about the basis of the warrant. 

Q. Didn't you feel that it ·was a little unusual for a jury 
in Hanover County Circuit Court for a man who was ac
cused of Statutory Burglary not to have one jury instruction 
submitted for their consideration. 

A. In this case, I didn't feel that it was necessary at all. 
By the time that the testimony was in there was so much 
evidence of lying that I felt and was firmly convinced that 

the J urv would not convict this man on the basis 
4/26/67 that the,re was no much evidence of lying that I 
page 40 r could hardly see that it could take the same wit-

nesses that the Commonwealth had impeached and 
take their statements as related by the Officer to convict the 
defendant. I saw no basis whatsoever for the conviction. That 
was my personal opinion. That was the way I sized it up. 
They didn't agree with me. 

Q. It is obvious the~7 didn't or we wouldn't be here today. 
Please turn to Page 52 of the transcript, Line 21. Does 
this appear to be a fair question as to the summary of what 
tho jury had to consider in this case "the question and sole 
issue in this case is was the accused William Anderson the 
man who accompanied them and drove them to the store and 
drove them back to Richmond, and did he know at the time 
of go!ng out there and going back that the store was to be 
broken into and had been broken into", which was made by 
Mr. Ellis in his closing ar.gurn~nt . 

. A. Now, w'hat was the question. 
Q. The question is,·was that not the real issue to be decided 

in that case. 
A. Yes, identification. 
Q. vVere yon pressed at the end of the trial for time where

by you were not allowed by the Trial Court to ask for an 
instruction or time to prepare an instruction on 

4/26/67 identification. 
page 41 r A. No, we had time. 

Q. Did you ask the Court to g~ve an instruction 
along that line. 

A. On identification, I did not.' 
Q. All right, Sir, turn to Page 54 of the transcript, Line 15, 

excuse me Line 12. This again is Mr. Ellis. in his closing 
argument "that brings us down to the accused himself, what 
have been his actions regarding this crime. He is not to be 
found immediately after the perpetration of the crime and 
was picked up some time later. He denied any participation · 
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in the crime." That is true to that point, is it not. Continu
ing "subseqnent outside the Court Room he had a conversation 
with Mr. Mitchell, apparently he wants to make some kind of 
a deal. He wants to give some information, and if he can 
work out a deal whereby he can get out of these charges, 
but no deal was to b~ made and he tells Mr. Mitchell at that 
time, yes I drove the car out there, I let the boys out at Rt. 
33 and Rt. 670 at the intersection and I waited a while then 
I drove them back to Richmond. That I was drunk and I did 
not know what I was doing. I didn't know they were going 
to break and enter''. Now sir, my question is, was any of that 

in the evidence of the trial of this case. 
, 4/26/67 A. I felt it was, I felt it had been induced at 

page 42 r some place in the evidence here, jf you gave n1e 
time I could go back and search, but I felt it had 

been set forth. 
Q. You believe it is in this transcript. 
A. I think it is. 
Q. And you have read the transcript. 
A. As I stated to the Court, I didn't review on every 

specific thing in here. 
Q. If it were not in the evidence of the trial of this case, 

would you have objected to it. 
A. Yes. 
Q. On the basis that it was not appropriate for the Com

monwealth to argue something that wasn't in the evide,nce. 
Is that right. 

A. That is correct. 
Q. But you are not sure whether it ·is m the evidence or 

not. 

Mr. Beaver: Mr. Mann, you don't have a copy of Mr. 
Ellis' answer, do you. 

A. No, I do not. 
Mr. Kent: On Page 35, that is what Anderson said. I 

better not read you that, that was on my direct. I know 
I was anticipating the Officer saying. that. I know it ·was in' 
the evidence that he had talked to him in the hall. 

Mr. Beaver: This is. a copy of the answer that 
4/26/67 was filed by Mr. Ellis on the original appeal. I 
page 43 r would like to introduce-

Mr. Mann: Isn't that already a part of the 
record. 

Mr. Beaver: Not in this particular file. I would like to in
. t:roduce on behalf of the Petitioner, the answer filed on behalf 
of the Commonwealth of Virginia-
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Mr. Mann: Excuse me for interrupting, but why couldn't 
we introduce all of this that deals with this man's trial. You 
have already introduced the transcript. So why not put in 
all of it. 

Mr. Beaver: Let the record show that all the papers in 
the case Commonwealth of Virginia vs. \Villiam Henry An
derson or vice versa be made a part of this record. 

By The Court: Any objections, Mr. Mann. · 
A. No sir. 
By The Court: The Court will so admit these into evi

dence. I will just mark the file No. 88, 1965 Commonwealth 
of Virginia vs. 'William Henry Anderson as Exhibit B, on 
behalf of the Petitioner. 

Mr. Beaver: Mr. Kent, have you found anything in the 
transcript with reference to that point. 

A. No, it is not there. Not the way he worded it in his 
argument, but I was under the impression that it was at the 
time. 

Q. You were under the impression that it was at the ·time. 
You made no objection. 

4/26/67 A. I knew there had been testimony of state
page 44 r ments he had made and something about a deal. 

I don't see it in this. 
Q. At the conclusion you made a motion to set it aside, did 

vou not. 
·· A. Yes sir. 

Q. Did you ask the Court for a specific time for a hearing 
to argue your motion. 

A. No, I did not. 
Q. Why. 
A. I didn't feel that it would take that much time for him 

to rule on it. · 
Q. \Vell, it didn't take any time, because he overruled your 

motion immediatelv afterwards and sentenced the man to five 
years in the penitentiary. You didn't think, in your opinion, 
that there was any merit to the motion. 

A. Oh, yes I did. I thought it was very honest,_! felt that 
all the testimony bearing on the defendant had been im
peached. In the impeachment of them as witnesses, they had 
used that evidence, I thought, to convict. . 

Q: Did. you argue your motion, or did you just make your 
motion and the Court overruled it. 

A. I made it and the Court overruled it. I don't think 
there was any argument. 
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Q. You didn't ask, even though you felt the eYi-
4/26/67 dence was not sufficient, for a hearing on it. 
page 45 r A. I did not ask for a special hearing on it. 

Q. I believe, if I understood you correctly, that 
once you started the trial of this matter you were in charge. 
Is that correct. 

A. I was conducting the trial. 
Q. VVhat decisions were made during the course of the 

trial were your decisions and not Mr. Andersons'. 
A. That is essentially correct. 
Q. In your opinion, he wasn't qualified to make any de

cisions on legal points involved, was he. 
A. I don't remember him asking anything that wasn't 

done or vice versa. 
Q. Do you know how many objections you made during the 

course of this trial. 
A. Very few. 
Q. Having read it, do you believe you should have made 

more .. 
A.· In the after light, I believe there should have been more 

objections. At the time I felt it was absolutely the best way to 
try this particular case. I thought it would be thrown out 
on the conflict in the identification of the testimony of all the 
witnesses. 

Q. Do you believe that if this matter were to be tried again 
you would. again ask any questions on cross-examination 

based on what Mr. Mills and the Trooper testified 
4/26/67 . to, on direct examination. · 
page 46 r A. I could not answer-that Mr. Beaver, because 

until I saw the Jury and saw the actual conduct. 
you are not always relying on JUSt written word. The people 
involved· are i)robably as important part of a trial as the 
words they utter. I would not be able to say how I "'ould 
conduct all facets of this trial were it to be tried again. 
The major decisions would be made under the gun. 

Q. Do you believe during your practice that the mere fact 
that a person is accused of a felony, that that in itself puts 

· into the minds of the jury that he is guilty. 
A. In many cases I am convinced that it does, despite the 

rules to the conflict, that the mere charge does and certainly 
with any evidence at all, they would so feel. 

Q. Do you believe that if a jury did find an accused guilty 
and there was not sufficient evidence that the Court likewise 
would not overrule the verdict of the jury. 

A. I felt that happened in this case. That was my opinion. 
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Q. In your opinion, after now having read the transcript, 
do you believe that the defendant, William Henry Anderson, 
received a fair and impartial trial in this matter. 

Mr. Mann: Your Honor, I object to that type of 
4/26/67 questioning. . · 
page 47 ( By The Court: I sustain the objection. 

Mr. Beaver: I have no further questions pf Mr. 
Kent at this time. 

Mr. Mann: I have no Questions· at this time, but I would 
like to reserve the right to recall him. 
By The Court: All right. 

TROOPER MITCHELL is called as the next witness for . 
the Petitioner, and duly .sworn. 

Q. Mr. Mitchell will you state your full name for the pur-
poses of the record. · · 

A. L. B. Mitchell, Virginia State Police~ 
Q. You were likewise employed by the State Police on 

June 1, 1966. 
A. Yes sir.· 
Q. And in that capacity you testified in this Court in the 

case of V1Tilliam Henry Anderson, the defendant. 
· A. Yes sir. · 

Q. Since that time to the present time have you been re~ 
quested or had an opportunity to look at the trial transcript. 

A. No sir. 
Q. Can you recall testifying in this matter. 
A. Yes sir. 
Q. Can you recall in your direct examination by Mr. Ellis 

that in no way shape or form did you connect the defendant, 
\Villi am Henry Anderson, with ·the alleged com-

4/26/67 mission of the crime for which he was charged. 
page 48 ( A. I was under the impression that I did con

nect him. I have not read the transcript. 
Q. Do you recall in your testimony that a tremendous 

amount of it was hearsay testimony that you had received 
the' information from what other people had told you. 

A. The identification of Anderson came from other people 
involved in the crime. By the nickname of "Willie" and fol
lowing the use of this name, plus ·the name of some beer 
joint, I believe in South Richniond, that he hung around. 

Q. Right, but the majority of your testimony was all based 
on what somebody else told you. Is that not so. 
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A. Yes sir, plus Mr. Anderson's confession. 
Q. You say Mr. Anderson's confession. 
A. Yes sir. 
Q. You didn't introduce that in the original trial did you. 
A. I am sure I did sir. 
Q. Was it a written confession. 
A. No sir, it was an oral confession, made outside the 

County Court Room. 
Q. You didn't testify in the previous trial that he ha:d con

fessed he had taken part in it, did you. 
4/26/67 A. He didn't confess to going into the store . 

. page 49 r Q. And you didn't testify that he was a partici-
pant in the trial, did you. 

A. I testified, sir, that he admitted driving the truck. 
Q. Not from what this man told you. 
A. Yes sir. He told me that he was drunk, that he took 

the boys up Rt. 33. 
Q. You are saying that you testified to that in this case. 
A. I feel certain I did sir. 
Q. Now let me ask you this, how many times involving the 

breaking and entering of the Mills store did you testify in 
this Court. 

A. I believe three of them were tried as adults-
Q. Now, let me review this with you. Did you testify in the 

hearing in the Wood case. · 
A. Yes sir. 
Q. Did you likewise· testify in the J·uvenile and Domestic 

Relations Court of Hanover County in the case of Jimmy 
Chisholm. 

A. Yes sir . 
. Q. Did you likewise testify in .the Preliminary Hearing 

for Travis Chisholm. · 
A. Yes sir. 

Q. And likewise for Anderson. 
4/26/67 A. Yes sir. 
page 50 r Q. Were they all four separate hearings. 

A. As best I recall James Rudolph Chisholm 
and Hammond Wood received Juvenile Hearings at the same 
time. 

Q. Both as Juveniles. 
A. Both were actually juveniles, and they had the hearings 

and the Juvenile Court i'uled that \i\T ood would be tried as an 
adult. · 

Q. So you had how many hearings in the County Court, 
three or four. 
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.A. I believe three. One for Anderson, one for Travis Ray 
Chisholm, and one for James Chisholm and William Ham
mond \Vood. 

Q. They were all certified to the Circuit Court. 
A. Yes sir. 
Q. How many· of those trials did you testify m, m the 

Circuit Court involving those four names. 
A. If Wood was tried in the Circuit Court, and I believe 

that he was, in three. · 
Q. And he pleaded guilty, did he not. 
A. I don't recall what the plea was. . 
Q. On Travis Ray Chisholm, you testified in his trial did 

you not. · 
A. Yes sir. 
Q. He likewise pleaded guilty. 

A. I don't remember his plea either. 
4/26/67 Q. Do you recall what Jimmy Chisholm's was 
page 51 ( in the Juvenile and Domestic Relations Court. 

·A. I don't recall his plea, but I believe he was 
committed to Beaumont after the hearing. 

Q. So all told, out of this one offense involving four ac
cused, you testified three times in the County Court and at 
last three times in the Circuit Court. Is that not so. 

A. I believe that is right, yes sir. 
Q. You were rather sick and tried of this case, weren~t you. 
A. Not particufarly, no sir. 
Q. Is it possible that some of the evidence in the Anderson 

case you omitted that you may have testified to in some of 
the others. 

A. Really I remember the Anderson case better because it 
was before a Jury. The testimony was much more. · 

Q. You recall there being a question arise in ·reference to 
photographs of Mr. Anderson. 

A. Yes sir. 
Q. Can you tell this Court why those photographs were· 

not present in Court. . 
A. Yes sir. vVhen the first accused was first arrested in 

this case he gave the nickname "\~Tillie", I .got a photograph 
of this man ~Tilliam Henry Anderson and I showed it to him 

and he said this was the man. I showed it to Ham-
4/26/67 mond \Vood a short time later and he said this 
page 52 ( was the man. \Vithin an hour or two after Travis 

Rav Chisholm had been arrested I showed him the 
photograph a~d he said it was the man. ~en I searched 
the City of Richmond for this man I could not find him. 
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Q. You are not answering my question, my question is 
why were not the photographs available for the trial on June 
1, 1966. 

A. 'iVhen I first searched for this man in Richmond on the 
13th day of February I could not find him. The next informa
tion I had about his whereabouts was on the 11th day of 
March, 1966, 

Q. Again I say you are not responsive to the question that 
I am asking, I am asking why weren't the photographs here 
on June 1, 1966. 

A. I am trying to· answer your question, sir. On March 
11th after I had looked for the accused back in February 
and could not find him, on March 11th I received informa
tion from a Detective in Henrico County that this man was 
in Varina and I took my warrant and the picture to this 
detective, he was to use this picture to show to Henrico 
Officers working Varina district, so that they could be on the 
lookout for this man. On the 12th which was the day after I 
delivered the photograph and the warrant to the Henrico 

Detective I was called to the Henrico Police De-
4/26/67 partment to pick up William Henry Anderson who 
page 53 ( had been arrested. I did not receive the photo-

graph back. 
Q. 'iVhose photograph was it. 
A. It was a picture of William Henry Anderson. 
Q. I didn't ask you that, whose photograph was it, who 

did the photograph belong to. 
A. The City of Richmond had taken the photograph. 
Q. And as a State Trooper you have the opportunity to 

obtain additional copies, do you not. · 
A. Yes I am sure I do. 
Q. Is it not true that of the photographs there are likewise 

negatives on file. 
A. I am sure there is. 
Q. Did you make any effort to have the photograph avail

able for the trial on June 1, 1966. 
A. No sir. 
Q. Did Mr. Kent,· du:ring the course of the trial, object to 

any testimony in reference to you giving pertaining to the 
photograph. 

A. I don;t recall before being asked what happened to the 
photograph. 

Q. Are you telling the Court that a copy of the same photo
graph was available on the 1st of June, 1966 or not. 

A. I am sure Richmond Police Department still has a copy. 
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Q. Yon don't have any photograph with you to
dav. 

4/26/67 A. No sir. 
page 54 r Q. Did yon ever have the ph()tograph in your 

possession. 
A. Yes sir, from the early morning of the 13th of Feb-

ruary to tlH~ 11th of March. 

Mr. Beaver: I have no fiuther questions. 
Mr. Mann: I have no questions at this time. 

TRAVIS RAY CHISHOLM is caJJed as the next witness 
for the Petitioner and duly sworn: 

Q. Mr. Chisholm would you give your full name, sir. 
A. Travis Rav Chisholm. 
Q. How old ai·e you. 
A. 20 
Q. 'I1tavis, I believe you were one of three boys who were 

tried and convicted in Hanover County for breaking and 
entering Mills store. 

A. Yes sir. 
Q. You hf!,ve served your time and completed that. 
A. Yes sir. 
Q. Do you recall testifying in the case of Commonwealth 

vs. \\Tilliam Henty Anderson, on June 1, 1966 in this Court. . 
A. Yes sir. · 
Q. Do you further .recall testifying that \\Tilliam Henry 

Anderson was not a participant in the crime to 'Yhich you 
had pleaded guilty. 

4/26/67 A. Yes sir, I do. 
page 55 r Q. Is that still your belief. 

A. Yes sir. 
Q. Do you recall likewise testifying that no photograph . 

·was shown to you by Trooper Mitchell of \\Tilliam Henry 
Anderson. 

A. Yes sir. 
Q. ·ls that still your testimony. 
A. Yes sir. 
Q. Do you have any interest or m. any way are you m-

dehted to William Henry Anderson. 
A. No sir, I don't. 
Q. Has he in any way threatened you now, or in the future. 
A. No sir. 
Q. Are you aware of the ramifications in the event that you 

testify under oath, which you now are, that if you do not 
tell the truth you are subject to the charge of perjury. 
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A. Yes sir, I do. 
Q. Do you likewise recall testifying in this Court on Jurie 

1, 1966 in the Anderson case that you knew .. William Henry 
Anderson before you got irivolved in the offense in Hanover 
County. 

A. Yes sir, I do. 
Q. How did you kno-w him. 
A. He had come over to a place called Metros, a beer 

joint, and he and I had had a few beers to-
4/26/67 gether. · 
page 56 r Q. On the day of the night. that the offense· 

happened, were you under the influence of intoxi-
cants. 

A. Yes sir, I had had a few beers. 
Q. Can you recall everyone who was with you. 
A. Yes sir. · 
Q. Do you recall likewise testifying in this Court on the 

same and place that you never referred to Mr. Anderson 
as being with you. 

A. Yes sir, I do. 
Q. Do you still deny as you· did in the trial before that you 

never told anyone that .. William Henry Anderson ·was with 
you. 

A. Yes sir, I still deny that. . . . 
·Q. Did you tell all of these facts to Mr. Kent, who was 

the Attorney representing Mr. Anderson,. prior to Mr. An
derson's trial. 

A. Yes. sir. 
Q. Do you recall where you told him that. 
A. Yes sir, in Hanover Jail. 
Q. Did you ever testify in this Court in the case of Com

monwealth vs. Hammond \i\T ood that "Willie" Anderson was 
. with you at the break-in at Mills store. 

A. No sir, I didn't testify to that. 
Q. And that was likewise your testimony in the Anderson 

case, is that correct. . · · 
A. Yes sir. 

4/26/67 Q. Other than the· V·-l ood case did you testify in 
page 57 r any other cases involving the other two boys, 

your brother or, well your brother was the only 
other one. 

A. That is all I can recall. 
Q. Are you in fear of any person whatsoever who may be 

related or known to William Henry Anderson to cause you 
to give any testimony today other than what you have given. 

A. Absolutely not. 
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\:\Till you answer Mr. Mann's questions-

CROSS EXAMINATION 

By Mr. Mann: 
Q. Your name is Travis Ray Chisholm. 
A. Yes sir. 
Q. You say that you did testify in the Wood case. 
A. Yes sir. 
Q. Did you, in testifying in the \Vood case, not connect 

Mr. Anderson with faking you all to the scene'. 
A. No sir, I did not testify to that. 
Q. You are positive of that. 
A. Yes sir. 
Q. \Vhat were you convicted of. 
A. I was convicted of 'breaking .and entering Mills General 

Merchandise Store. 
Q. Had you been convicted of a f e]ony prior to that. 
- A. I am not too sure, I can't recall. 

4/26/67 Q. I mean were you sent to the penitentiary. 
page 58 ~ A. _Before this, no sir I was not. 

No further questions. 

MR. ELLIS is called as the next witness for the Petitioner 
and duJy sworn : 

Q. Mr. ]i}llis, .for the purpose of the record, will you give 
your fu]l name and by whom you are employed. 

A. Andrew ·J. Ellis, Jr., I am an Attorney and Common
wealth's Attorney for Hanover County. 

Q. How long have you been Commonwealth's Attorney in 
Hanover County. 

A. Since 1963. 
Q. Primarily your duties as Commonwealth Attorney are 

what. 
_ A. They are many and varied. rrhey deal with prosecu
tion of alJ criminal cases in .the Circuit Court, attendance in 
County Court, attendance at the Board of Supervisors' meet
ings, various Planning Commission. and bodies of the County .. 

Q. Do yon recalJ acting as prosecuting attorney in the 
case of \:\Tilliam Henry Anderson June 1, 1966. 

A. I remember prosecuting the case, I remember it was in 
May or June of last year .. 

Q. Do you recall likewise that Mr. Kent was Court ap-
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pointed Counsel representing the defendant, Mr. 
4/26/67 Anderson. 
page 59 r A. I do. 

Q. Do you recall defendants in similar cases 
growing out of the same incident. 

A. I recall the case. I believe the def epdant was charged 
with breaking and entering J. R. Mills Store, which is located 
on Rt. 33 in Hanover Countv. There were three other 
younger. boys charged with the· same offense. I don't recall 
their names, but I believe two of them were Chisholms and 
they .were brothe_rs, and the other boys name I don't recall at 
this time. 

Q. Did you attend the Preliminary Hearing' in the other 
three boys case along with the Anderson case, in the County 
Court. 

A. I made it a practice 9f attending all preliminary hear
ings in felony cases and I don't recall specifically these cases 
in the preliminary hearings but _'I feel sme that I probably 
did. 

Q. Dealing in particular in the case of Travis Ray Chis
holm, did he not plead guilty. That is the older of the two 
Chisholm boys. 

A. I recall that one of the Chisholm boys was represented 
by Mr. Lynn Owens and if that was ':l1ravis Chisholm then 
he pleaded guilty over the objection of his ·own attorney as 
I remember. · 

Q. The yonnger Chisholm boy never reached the 
Circuit Court. He was tried as a Juvenile, is that. 

4/26/67 right. 
page 60 ( A. One of the three younger defendants was 

treated as a ·Juvenile, and I believe the younger 
boy was a Chisholm, and he was treated as a Juvenile and 
disposed of through the Juvenile and Domestic Relations 
Court of Hanover Countv. 

Q. Hammond Wood, h'is case was disposed of in the Circuit 
Court, on a plea of gt1ilty likewise .. 

A. I don't recall that he pleaded guilty. . 
Q. In the Anderson case, yo.i.1 recall that being a Jury 

trial. 
A. I do. 
Q. At the inception of the trial, did it appear any way odd 

to you that your law partners father was one on the panel 
of the jury, L. D. Cai11pbell, Sr. 

A. Did it appear odd to me that he ·was on the venire; no 
sir. 
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Q. Do you recall whether Mr. Kent in any way questioned 
the Jury as to their qualifications, or interest or bias m 
reference to the trial of the case. 

A. I do not believe he did. 
Q. In your opinion, do you think that he ought to have. 
A. I don't believe that I could express an opinion as to 

the proper way to defend the case, that was up to him.· 
Q. Were you aware of Mr. Floyd Ball likewise being on 

the Jury. 
4/26/67 A. Yes, I recall that Mr. Ball was on the Jury. 
page 61 r Q. Was Mr. Ball the owner of a store similar to 

the Mills store. 
A. I don't know that Mr. Ball is owner of a store that is 

similar to Mr. Mills' store. Mr. Ball ovvns a general mer
chandising store in the lower end of the county, not nec
essarily as so much general merchandising, more for groceries 
and things of that nature. 

A. That is in the Mechanicsville area. 
A. Yes sir, in the lower end of the county. 
Q. Prior to the incident involving the Mills store, was not 

Mr. Ball's store held up and a robbery or breaking and 
entering charge was involved in Ball's store. 

A. Yes, I recall that I prosecuted two men, Herring and 
Bevins, for the armed robbery of Ball's store which occurred 
some good while before the incident involving the Mills store 
for which Anderson was being prosecuted .. 

Q. Did this receive general publication throughont the 
county in the newspaper. 

A. Not undue publication, no I don't think so. 
Q. Do you know whether or not Mr. Kent was aware of 

this. · 
· A. I have no idea. 

Q. Did you ask Mr. Ball any questions in refer-
4/26/67 ence to whether or not the incident involving his 
page 62 r store, knowing that the Mills store was of similar 

nature would have any effect on his decision. 
A. None whatsoever. · 
Q. Have you looked at the transcript of the case that we 

are talking about, v\Tj}liam Henry Anderson. 
A. I scanned through it hurriedly shortly after it was 

typed and then again when I believe I prepared a response 
for a Petition for an Appeal, which went to the Court of 
Appeals and was subsequently denied. 

Q. In your scanning through it in your preparation for the 
Appeal did you notice that in the examination of Mr. Mills 
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that in no way shape or form did he connect the defendant, 
Anderson, with the commission of the alleged crime. 

A. I recall that as a fact. 
Q. Do you likewise recall as a fact that on direct examina

tion of the State Trooper, L. B. Mitchell, that in no way 
shape or form did he connect the defendant, Anderson, with 
the alleged crime. 

A. I would say on the initial direct there may be some 
question about it, but several times on redirect examination 
he was connected with it. 

Q. Limiting yourself to just the original direct examination, 
is it not a fact that in no way shape or form the defendant, 

Anderson, ·was connected with the commission of 
4/26/67 the alleged crime. 
page 63 r A. I would say that to the best of my memory 

he did not, but the transcript .will speak for itself 
in that regard. 

Q. Were you surprised when cross-examination was con
. ducted or initiated by Mr. Kent at the conclusion of your 
interrogation on direct examination. 

A. \Vhat was that again. 
Q. \Vere you surprised when Mr. Kent asked any questions 

on cross-examination when you concluded your direct ex
amination. 

A. I would not say that r· was surprised that he asked 
any questions. 

Q. Since you subsequently have reviewed the transcript 
does it now appear to you that no cross-examination was in 
order. 

A. What I myself may have done and what Mr. Kent did 
are two entirely different things. Now, are you asking what 
I would have done if I had represented him, or if I was 
surprised at what Mr. Kent did. 

Q. I am asking you, having now read the transcript are 
you surprised that Mr. Kent asked the first question on cross
examination, in view of what you asked on direct examination. 

A. If I may, I will answer it this way, that if I had been de
fending him I would not have asked any questions. 

4/26/67 Q. And why would you not have asked any 
page 64 r questions on cross-examination. 

A. As I recall the transcript, the defendant had 
not been connected up by Mr. Mitchell's direct testimony with 
the crime and for that reason I would not have asked any .. 

Q. After cross-examination was commenced by Mr. Kent 
was not the door opened for a tremendous amount of hearsay 
evidence to be admitted. 
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A. Yes sir. 
Q. Didn't you welcome cross-examination at that point. 
A. I welcomed re-direct examination. 
Q. Your redirect examination was based on soliciting a lot 

of hearsay evidence at that point.· 
A. It was based on what had been brought out on cross-

examina ti on. 
Q. And that was based on hearsay .. 
A. Not entirely, to some extent I would say. 
Q. Do you recall while the Appeal was either being pre

pared or while it was at least pending, that I discussed with 
you part of your closing argument. 

A. Yes I do. 
Q. And in the Appeal did you not admit in your response 

that some of your closing argument was out of the realm of 
the evidence. 

A. I did. 
Q. And that no objection was made while you 

4/26/67 were so doing it. 
page 65 r A. That is conect. 

Q. During the course of the trial was there 
much objection by Mr. Kent in reference to lead questions,· 
hearsay evidence being admitted in questions which you 
asked. 

A. As I recall the trial went very smoothly. I don't recall 
asking any particular leading questions or questions that 
would have solicited hearsay evidence. 

Q. Wh~n you say it went very smoothly, it went very 
smoothly for the Commonwealth, did it not. 

A. \Vhen I say smoothly, I mean there was little objection 
on either side. 

Q. At the conclusion of the case was it your opinion that 
through questions asked by Mr. Kent it was inevitable that 
the accused had to be convicted. 

A. No necessarily so. 
Q. \Vere there any instructions offered on behalf of Mr. 

Kent to the Court, or by Mr. Kent on behalf of the defend-
ant. · 

A. I don't recall any. 
Q. Do you know why there were none offered. 
A. I have no idea. . · 
Q. Did you see any being tendered and refused. 
A. I don't recall any. 
Q. Is it the usual practice by Judge Simpkins that if 

Counsel in a criminal case tenders an instruction 
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4/26/67 that he will except to it and refuse it, and mark 
page 66 r it so. 

A. That is the practice of every Judge that I 
have practiced before. 

Q. On Page 52 of the transcript, in your closing argument 
you said "the question and sole issue in this case is, was the 
accused Williain Anderson the man who accompanied them 
and drove them to the store and drove thein back to Rich
mond, and did he know at the time of going out there and 
going back that the store was going to be broken into and had 
been broken into". Now, was that not the real issue in the 
case. 

A. I believe so. As I recall it the situation was that the 
boys did the actual breaking and entering. Their contention 
being that someone accompanied them with a truck, and let 
them out and then returned them to Richmond with certain 
goods, and the question which was submitted to the jury as I 
saw it was whether. or not this defendant was that man and 
if he was the man if he had knowledge of the breaking and 
entering and the taking of the goods. Which I believe is in 
essence what I said there. 

Q. And in the two instructions that were offered from the 
Court to the Jury was there anything in reference to identi· 
fication. 

A. I don't recall the exact words of the instruc-
4/26 /67 tions, but the imtructions would have been tailored 
page 67 r to, if they believed this defendant was the man 

that drove the truck or assisted in the breaking 
and entering. I don't recall at this point how many I ten
dered. 

Q. To your knowledge Mr. Kent was Court appointed, was 
he not. 

A. Yes sir. As I recall. 
Q. Can you tell this Court, in reference to questions per

taining to the use of a photograph, why the photograph was 
not in Court on the day in question. 

A. As I recall the questions as regard to the photograph 
were initiated by Counsel for the defense. I had not planned 
to introduce the photograph, and for that reason I had not 
requested the Officer to bring it here. The photograph, as 
testified to, was the property . of the Richmond Police De
partment, and as I recall was retained in their files after its 
use for identification of the defendant. 

Q. The other question I have Mr. Ellis is, without-or I 
will ask it this way,. in your opinion, as Commonwealth's 



William H. Andei:son v. C. C. Peyton, Supt., etc. 49 

Andrew J. Ellis, Jr. 

Attorney of Hanover County, if no questions would have been 
asked on cross-examination and in view of the subsequent 
testimony of the Chisholm boy and the \Vood boy, would 
there have been enough evidence for a conviction in this 

case. 
4/26/67 A. I think I ·would have to answer that, and 
page 68 r you are asking purely a question of opinion, I 

would say that you can never tell what a jury 
will do, and this was a jury case-

Q. All right, I will ask you this question, on evidence 
which the Commonwealth offered, without any cross-examina
tion of the State Tr·ooper, as you now know the transcript, 
would there have been enough evidence for the Court to have 
submitted the matter to a jury to consider a verdict. 

A. Let me say this, ·as I recall the transcript, and I ask 
you to correct me if I am wrong, that the Chisholm actually 
went back on his prior testimony and the Court permitted 
me to cross-examine him. Am I correct in making that state
ment. 

Q. You came back after lunch and indicated to the Court 
that you were surprised with the testimony of the two Chis
holm, T.ravis Ray and Jimmy, on the basis that they testified 
to your questions that in no way did the defendant connect 
with the alleged crime. You then called the Trooper back on 
the stand to question him in reference to the use of the 
photograph and likewise conversation which the two Chis
holm boys had with the Trooper for the purpose of showing 
the impeachment of the two Chisholm boys. Now, my question 

to yoµ is, as you now review the testimony of Mr. 
4/26/67 Mills, who was the first witness, Trooper Mitchell 
page 69 r who was the second and the two Chisholm boys, 

eliminating any cross-examination by Mr. Kent of 
the Trooper, do you believe there was sufficient evidence for 
the Court to have submitted the case to a jury, or would the 
Court have been compelled to stricken the Commonwealth's 
evidence. 

A. I can't say that the Court would have been compelled, 
but you are asking me fo1; my opinion, and I would say that 
based on your question that there was insufficient evidence. 

Q. All right, to ask you the question the other way, from 
your review of the transcript is it not a fact that as the result 
of the cross-examination of tµe State Trooper by Mr. Kent, 
a case for the Commonwealth was made out. 

A.· I \von't say that that was the sole case but that was a 
contributing factor. 
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Q. What else was contributing to it. 
A. I think the evidence as a whole, making out a case in

volves a lot more than simply naming the defendant as the 
man. 

Q. Do yon recall that the only testimony by Mr. Mills was 
that he was the owner of the store and that the store was 
broken into, and that he talked to the Police Officer and 
reported it. · 

A. If you would limit your question as to whether 
4/26/67 or not this defendant was the man, I think I could 
page 70 r answer it, in the affirmative. ' 
. . Q. All right, on direct examination could the 
Commonwealth prove by its evidence that the defendant, 
Anderson, was the man who i:mrticipated in .this crime. 

A. As contained in the record. · · 
Q. Yes. 
A. I don't believe so. 

Mr; Beaver: I have no further questions. 

CROSS.EXAMINATION 

By Mr. Mann: 
Q. Mr. Ellis, was there a confession, from Mr. Anderson 

used in his trial. 
A. No sir. 
Q. There was no confession. Did you at any time see any 

confession. 
A: No sir. 
Q. Did youprosecute Travis Chisholm. 
A. I did, sir. · 
Q. Did he testify at his trial. 
A. \Vas he the older or the younger of the two Chisholm 

boys.. · 

Mr. Beaver: Travis was the older, Mr. Ellis. 

A. Yes, he testified at his trial. 
Q. In his testimony, did he or did he not connect Mr. 

Anderson with the alleged crime. 
4/26/67 A. As I recall his testimony, he did. 

page 71 r Mr. Beaver-But in the Anderson case he denied 
that Mr. Anderson was with them participating in 

the- alleged crime. · 
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A. He went back on me, yes. 
Q. And when yon say he went bad\: on you, yon did not 

specifically refer to the time, the date, the place or anything 
by way of laying the foundation to the exact statement that 
the man made in his own trial, did you. 

A. Yes, I· referred to ·when he testified in this Court in his 
own trial. There was only one occasion when he did. . 

Q. Did you not limit your question solely "did you not 
testify in the case of Commonwealth vs. so and so that vViJEe 
Anderson ·was with yon at the time at the scene of the crime." 

A. I may hav·e, but as far as I can recall I have only tried 
one case of that nature. 

Q. Didn't he deny in the Anderson case, no, and that was 
the surprise to you. 

A. That is correct. 
Q. And although you were surprised, no additional pro

ceedings of any nature have been brought against the Chis
holm bov. 

A. N 0', he served his time for this offense. 
Q, ·what you are testifying to today is to the 

4/26/67 best of your memory. 
page 72 t A. Yes. 

Q. And you have not seen the written transcript 
of the Chisholm case. 

A. No. 
Q. All through the· Anderson case did not .Travis Ray 

Chisholm, the oldest boy, continually deny to you that Ander
son was connected with the offens(~. 

A. During the Anderson case he ·did, you asked me a 
question a moment ago about the Chisholm case, not having 
seen the record, I don't know that it has been printed or 
typed, but I specifically remember asking Chisholm in his 
trial about Anderson, I make a practice of doing this where 
there are several defendants for his identification of the man· 
who was -.,vith him, and in that trial he specifically said Ander
son. Identified Mr. Anderson. 

Q. Then subsequently denied it in the Anderson case. And 
what you are testifying to Jack, is to the best of your memory. 

A. Yes. · 

No further questions of Mr. Ellis 
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4/26/67 The Petitioner rests: 

page 73 r Mr. Mann calls TROOPER MITCHELL as 
witness forthe Respondent 

Q. Trooper Mitchell, did you or did you not testify m 
the Travis Chisholm case. 

A. Yes I did. 
Q. vVere you present during the entire proceedings. 
A. Yes 
Q. Did Travis Chisholm testify in his case. 
A. Yes sir, he did. 
Q. Did he, in his testimony, in any way connect the Pe-

titioner, Mr. Anderson, with the alleged crime. 
A. Yes sir, he named him as being a participant in it. 
Q. Did you attend any one of the other trials. 
A. Yes sir, Hammond Vv ood. 
Q. Do you recall whether Travis .Chisholm testified in that 

case. 
·A. He did. 
Q. Did he, in his testimony in that case, connect this Pe

titioner with the alleged crime. 
· A. Yes sir, he did. 

Q. And you are positive. 
A. Yes sir. 
Q. :Oid yoµ have any occasion at· all to take any statement 

at all from Mr. Anderson. 
A. He made an oral statement to me, yes sir. 
Q. 'Vas it later reduced to writing. 
A. No sir, it never was. 

4/26/67 No further questions 

page 74 CROSS EXAMINN_l1ION 

by Mr. Beaver: 
Q. Mr. Mitchell, did you not testify in the Anderson case 

on at least two occasions that Anderson always denied to 
you that he was a participant in the alleged offense. · 

A. I don't believe so, because he confessed to me and I felt 
such this confession was in the transcript. You tell me today 
that it is n·ot. But I recall talking with the Commonwealth 
Attorney about a deal that Mr. Anderson wanted to make. 

Q. I didn't ask you that question. I asked you, do you . 
recall testifying during the Anderson case on at least two 
occasions that Mr. Anderson always denied to you that he 
was a participant in the crime. 
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A. I don't believe so, the day he was turned over to me 
denied it, which was the 12th of March. On the 17th of March 
outside the County Court Room he made a statement to me .. 

Q. Do you recall being asked the question, "you stated when 
you first arrested the defendant that he denied any knowl
edge of J. R. Mills Store or any participation in this", and 
your answ~r being "I personally didn't arrest him on the 
warrant, he was arrested by Detective Baker of the Police 

Department of. Henrico County and subsequently 
4/26/67 turned over to me at 2 :30 p.m. on the 12th day of 
page· 75 ( March". Now, to that point it is true, is it not. 

A. Yes sir. 
Q. And you further testified "he had issued it· on the date 

on the information that he had gotten from the boys" answer 
"yes sir"-Question-"he denied any knowledge at all" An
swer-"he denied. having bMn at or near Mills Store". Do 
you recall testifying to that. 

A. That was the day he was turned over to me, he denied 
it.-

Q. At that time he denied being a participant in the crime. 
Do you likewise recall being asked the question in reference 
to were they all together, speaking of the four, of giving the 
de~cription then as follows: "yes sir, that Wmiam Henry 
Anderson furnished the truck and they went up Rt. 33 and 
the information they gave me was that Mr. Anderson stopped 
in front of Mr. Mills store after James Randolph Chisholm 
pointed it out a:s the place they were g9ing to break into, that 
they got out of the truck, that Mr. Anderson drove up. and 
down Rt. 33 while the other three boys went in the store, 
gathered the Merchandise, set it just outside the front door, 
and that when Mr. Anderson passed they stopped him, and he 

· pulled up in front of the door and they ·put the 
4/26/67 Merchandise into the truck and returned to Rich
page 76 ( mond". This does not correspond with what An

derson said about it." Now, you recall testifying 
to that. 

A. Yes sir, I do. · 
Q. Now, that is at least two occasions that you testified in 

the Anderson case on the 1st of June that Anderson denied 
being a participant . 
. A. At that time I don't think I was saying that Anderson 

denied being a participant, I said that was not what Ander
son said about it. 

Q. You were present or were you excluded during the trial 
of Anderson on June 1. · 
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A. I was excluded. 
Q. \¥ere you excluded in the other cases. 
A. No sir. 

I have no further questions: 

RJ~-DIRECT J~XAMINATION 

Bv Mr. Mann: 
·Q. Trooper Mitchell, did Mr. Kent discuss the Anderson 

case with vou. 
A. Seve~·ai times before the trial. 
Q. -Was Mr. Anderson tried first or were the other boys 

tried first. 
A. Mr. Anderson was the last one to be tried. 
Q. In the course of your discussion of the case with Mr. 

Kent, did you tell him what Travis Chisholm had testified 
to at his own trial.· 

A. Yes sir, I am sure I did. 
4/26/67 Q. On the witness stand, did Mr. Kent cross-
page 77 ~ examine yon. 

A. Very much. 
Q. Did he in any way try to block your testimony. 
A. I don't recall that he did, sir. _ 
Q. · But he did cross-examine you very much. 
A.· Both times, originally and redirect. 

'11hat is all: 

RE-CROSS EXAMINATION 

By Mr. -Beaver: 
Q. \iVhen he was cross-examining yon a tremendous amount 

of your testimony was based on what somebody else had told 
yon, is that not so. 

A. I believe so, I answered his questions. Some of the 
answers were based .on what the other three accused had told 
me. 

Q. Right, and not of your own personal knowledge .. 
. A. Very little _of this case, was my own personal knowledge. 

Q. Right, and in addition to that no objection was made tG 
any of the naswers that you gave. 

A. I don't recall whether there were or were not. 

I have no further questions. 

4/26/67 The Respondent rests. 
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page 78 ( By The Court: Mr. Beaver do you wish to 
argue it. 

A. Yes sir. May it please the Court, I realize the burden 
is upon the petitioner as as such I would say right at the 
inception the law in Virginia Courts on a point like this is 
that the Petitioner has the· burden of going forward and to 
show that his Court appointed Counsel is not merely successful 
but that he did much worse by way of defending-this in order 
to sustain the burden. I submit from the beginning of this 
case to the conclusion of the case of the 1st of June, 1966, 
in all respect to a brother of the Bar, that Mr. Kent did not 
conduct the case in the manner which it ought to have been 
done. In the first place, from the time prior to entering the 
Court Hoom he had tried the case over in the County Court, 
even though he did not know the result of the other cases, 
by even taking time to listen to the other cases, he knew 
when he came here on the 1st of June that the two Chisholm 
boys and the \Vood boy, who freely admitted either to the 
County Judge or Judge Simpkins, who decided the case on 
their pleas of guilty, recognized that they were participants. 
Knowing that when he came here on the 1st of June as to what 

their testimony was going to be, which was defi-
4/26/67 nitely against Jack Ellis as Commonwealth At
page 79 ( torney and the Commonwealth's case that if the 

Court and I ask in all seriousness that I can 
muster that Your Honor read these 54 pages in detail, before 
it makes its decision, because right at the very beginning if 
you read the Mills testimony, who was the owner of the store 
in no way shape or form does Mr. Mills know who broke 
into his store. I believe I know what happened. I am only 
speculating. I believe in fairness to the Commonwealth At
torney and to the State Trooper, that they had been through 
this same evidence in five cases, that they were sick and 
tired of it, and when they came to the Anderson Case they 
thought they had a smooth road to haul, and they didn't have 
it, and if the Court will read the direct examination of Mr. 
Ellis to Trooper Mitchell it is inconceivable that at that point 
there would have been any question asked by Mr. Kent. I 
say it with all seriousness, a layman would have stopped at 
that point because this man's name was not even mentioned, 
Judge. It was mentioned in no way shape or form, time, place, 
or any connection with it. I say if Mr. Kent would have 
known at that time, and he is bound to lmow, beca11se he 
testified that the two Chisholm boys and the V\T ood boy told 

him that when they got to Court they were going 
4/26/67 to testify that Anderson wasn't a part of it. So 
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page 80 r if Kent would have stopped and the Common-
wealth which it did put on Travis Ray Chisholm, 

the older boy, and then the younger boy. They went back as 
Jack Ellis testified. They went back on the Commonwealth. 
So there was no way in the world to convict this man. I 
submit this is not merely an error of judgment. This goes 
further than that, much further as far as this man's rights are 
concerned. But, what was the first question that he asked. 
"Officer, why did you issue the ·warrant" and the Officer goes 
on for three pages. It is nothing but hearsay evidence coming 
in, what the Chisholm boy told me, what the other Chisholm 
boy told me, what the 1lv ood boy told me. This record of 59 
pages, I submit, and I am willing as Counsel in respect to the 
Court, of the 59 pages there is at least 15 pages of hearsay 
evidence and that is a minimum. It was all solicited from the 
part of this man's Court appointed Counsel. I would say 
that it would be a little bit different if he had had Counsel 
of his choosing, and say that he assumed the risk by getting 
whoever he got as his Counsel, but this man had Court ap
pointed Counsel and as Mr. Kent sat and testified when he 
started this case he was in charge. All the way through he 

was in charge. But there are only two objections in 
4/26/67 the 59 pages and one of the two objections deals 
page 81 r with when this man was put on the stand, Mr. 

Ellis as Commonwealth Attorney, asked the first 
question, which I have heard Your Honor ask many a de
fendant, "have you ever been convicted of a felony", when 
you were Prosecuting Attorney. Naturally, you were in
terested in it and so was Mr. Ellis. The man was bound to 
answer that question, "yes I have". The next question was 
"are you known as "\i\Tillie". No need to ask that question 
because the whole evidence was either "we only knew this 
man as "\i\Tillie", we didn't know him as Willie Anderson, so 
from beginning to end he admits the case is on the point of 
identification. Is there any Instruction to that point. Of the 
two instructions which were offered, I submit that the man 
who testified as Counsel didn't tender the :first Instruction. 
He didn't think it was necessary. Yet, he will say that the 
whole question was a question of identification. It is in
.conceivable to me that you would allow a man to be tried by 
his peers and not submit one instruction. If he were not able 
to have drawn the Instruction, he certainly could have asked 
the Court to give an Instruction along that point. I think 
the Court ought to have given an Instruction, but it is not up 

to me to say what the Court ought to have done, 
4/26/67 there is no evidence along those lines. Of the two 
page 82 r objections, the one is have you ever been convicted 
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of. a felony. We got to the end of the case and 
the man is given five years and he says I don't think the 
evidence was sufficient for five years. I can say honestly to 
the Court, there is enough evidence in here to convict this 
man and if he could have gotten more than five years I believe 
he ·would have gotten ten. But it all came in as a result of 
Mr. Kent's questions. This man would have been better off 
without a Lawyer. ']~hey are his own. words to me sitting · 
down here in the Jail, "I would have done better without 
counsel". I submit, sir, that that is a true statement. 

This Petitioner is merely asking that this case be tried 
over again or that he be released and although I don't think 
Mr. Mann is going to make issue of it, I will say to the 
Court in case the Court has some question about it, in fair
ness to all parties concerned, when I was designated by Judge 
Simpkins to Appeal, of the 60 day period I didn't get the 
record until some 45 days subsequent. Hurriedly in reading 
the record, I made an assignment of ineffectiveness of Counsel 
and at the time that I argued it before the Court of Appeals 

I told the J·ustices Spratley, Snead and Carrico 
4/26/67 that this was one of my assignments, but I thought 
])age 83 t the proper remedy was by Habeas Corpus, and 

in the Appeal there was only one real assignment 
of error of the four that had any merif and that dealt with 
improper argument of the Commonwealth Attorney, which 
Mr. liJllis admits was improper because it went outside the 
realm of evidence. No objection was made to it, and I submit 
that all the way through that Counsel was most lackadaisical 
and brought in evidence which was enough to convict this 
man and I submit that he didn't receive the trial that he 
ought to have received, and solely because of his Counsel. I 
ask that the Court give consideration to this Petition and 
either release him within due time or grant him a new trial. 

By 'J~he Court: Did the Court of Appeals deny your Pe
tition, Mr. Beaver. 

A. Yes sir. 
Q. You did raise the question of ineffective Counsel. 
A. I did. But. in argument of it, in all fairness to this 

Court and to that Court, I indicated to them that I made the 
assignment, I didn't think it was a proper assign-

4/26/67 ment, although I didn't abandon it. · 

page 84 Closing Argument-Mr. Mann 

Mr. Mann: If Your Honor please, there 1s some conflict 
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in the testimony here between the witnesses. Travis Chisholm 
has testified that he never testified in any Court connecting 
Mr. Anderson with this case. Trooper Mitchell has testified 
that he was connected with the case in the other trial. The 
Commonwealth Attorney has so stated, because he did not 
know at this trial that there was going to be any change in 
.that. It is trne that Counsel was appointed in this case of 
\\Tilliam Henry Anderson, but he wasn't appointed without 
any knowledge of what had gone on because he represented 
the man in the Preliminary Hearing. In the case of Peyton 
vs. Ellerson, 207 Va. 423 that case held that there is no. 
requirement that Counsel fabricate a defense where in fact 
none exists. :B'urthermore, there can be no predetermination 
of time for Court Appointed Counsel to prepare for a trial, 
because what might be reasonable in one case could be quite 
unreasonable in another. Mr. Anderson has testified that he 
had no witnesses. He came into Court with his Court Ap
pointed Counsel, he tendered a plea of not guilty, he was tried 
by the Jury, so there must have been sufficient reason for the 
.Jnry to believe that Mr. Anderson was connected and they 

found him guilty. This is a Habeas Corpu.s pro-
4/26/67 ceeding and it is not a trial. The verdict of the 
page 85 r .Jury or the sufficiency of the evidence can not 

be gone into in a Habeas Corpus proceeding. Mr. 
Anderson appealed his case, and the judgment of this Court 
was affirmed. The judgment of this Court is now being col
laterally attacked and it carries with it the presumption of 
regularity. Johnston vs. Zerps, 58 S. C. l0-19. vVe say that 
Mr. Anderson has failed in his Habeas Corvus proceeding to 
carry the burden of proof. The burden is upon him. If he 
had been tried by the Court it may be a little bit different, 
but he was not tried by the Court, he was tried by a Jury. 
\\Te pray that his Petition for a \Vrit of Habeas Corvus be 
denied and dismissed, the \Vrit discharged and the Petitioner 
rernanQ.ed to the custody of the Superintendent of the Vir
ginia State Penitentiary. 

Mr. Beaver: I agree with everything that Counsel has said 
in reference to what the Law is on the matter. I don't agree 
with him that the man ought to be remanded to the Peni
tentiarv because of the mere fact that the Jurv has found 
him guilty. I can agree to all of that and I can agree to what 
the evidence was in the trial Court, but I submit that the 
burden here, which this man has presented and which has not 

been strongly contested as a fact, the only way that 
4/26/67 this man was ever convicted was because of the 
page 86 r irregnlarity which may have not only been mis

takes, but gross mistakes of inadequacy of counsel. 
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As I have said before, it is inconceivable on the evidence, if 
you had been sitting here and listening to it, of what the 
Trooper and Mr. Mills said that there would have been any 
need, I know that Mr. Bremner and older members of the Bar 
have always pounded into my head, don't ask too many ques
tions. Oops! you asked one too many. That is what hap
pened here. He says his reason for it, he wanted to find. out 
about the constitutional rights of the man. I submit, Sir, there 
wasn't anything to do ·with the Constitutional rights of this 
man when he is charged with breaking and entering, and 
there isn't anything even connecting him with it. He didn't 
need to ask that question. But after he got the ball rolling 
he then could have done something to stop the momentum 
instead of allowing all the hearsay and leading questions to 
come in. Again I ask the Court in all seriousness to take 
the time to read the transcript, which has been introduced 
before making its decision, and although the Supreme Court 
in numerous cases has said that ordinarily lack of prepara
tion and mistakes and errors of j11dgment or improper advice 
or trial strategy in connection with the ·case are insufficient to 

setting aside a judgment of conviction, which I 
4/26/67 agree with in the ordinary case; but this is more 
page 87 ( than just trial strategy to this. There wasn't any 

strategy to this. This was just asking one too 
many questions, and once it did it was enough to open the 
door to convict this man, and I submit that even if this man 
gets another trial now, on June 1st they wouldn't have con
victed him if it had been done in a proper way, and they 
·won't convict him now if he gets a new trial. I submit to the 
Court in fairness and justice to this man, he ought to be 
granted a new trial in this matter. 

By The Court: I have carefully scanned the transcript, Mr. 
Beaver during the course of your examinations of Mr. Kent 
regarding testimony of Mr. Mills and also of the Trooper. 
The sufficiency of the evidence, has been decided, I believe, 
by the Supreme Court of Appeals when they denied your 
Petition for Appeal. Mr. Kent preserved the exception of the 
sufficiencv of the evidence when he moved to set the verdict 
aside as contrary to law and evidence at the Conclusion of the 
Jury trial, which ga~re the Supreme Court of Appeals the 
opportunity to examine the sufficiency of the evidence. As 
you have stated, Attorneys in the past and Attorneys in the 
future will always ask questions too many. This is a trial 
tactic that an Attorney has to use with a great deal of de-

liberation. We don't know what was in Mr. Kent's 
4/26/67 mind. We know that he had intervie·wed Trooper 
page 88 ( Mitchell. He was aware of Trooper Mitchell's 
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conversation with the defendant. He also ·was aware 
from the testimony here today that ri1ravis Ray Chisholm 
was to testify for the Commonwealth. He had been sub
poenaed by the Commonwealth. The evidence of Mr. J1~llis 
is that he was surprised by this testimony, anticipating that 
Mr. Chisholm ·would testify that this was the man who was 
with him. It may have been incumbent upon Mr. Kent to 
cross-examine Mr. Mitchell to show the insignificance of the 
identification. I don't believe that the trial strategy of an 
Attorney during the course of a trial, his method of cross~ 
examination, his decision to cross-examine and not to cross
examine is subject to judicial review. In every case that is 
tried, there will be errors made by attorneys, and I don't 
believe that these errors during the course of a trial should 
be grounds to set aside the conviction of the defendant. ri~his 
man was appointed his Attorney, interviewed him, prepared 
the case, he intervie·wed witnesses, the man was aware of 
his constitutional rights since he demanded a trial by jury, 
he submitted to a trial by jiuy, his attorney was present, he 
argued the case, and he concluded that the Instrnctions that 

were presented to the Court were sufficient to frame 
4/26/67 the issue before the jury. ri~his is a question also 
page 89 ~ that an attorney must make a decision on when 

he tries a case, whether or not he should encumber 
the record with a whole lot of instrnctions or whether the 
question reasonable doubt is sufficient for a man to present 
his case to the jury so that the jury would understand that 
the evidence has to be to that degree that is required hy law. 
The instrnctions were very fair toward the defendant. The 
instructions of the Commonwealth clearlv framed the issue 
that the jury should decide and I don't b~lieve that the evi
dence introduced here today in the record in this case is 
sufficient to show that a farce was committed, that a trial was 
just a sham, that the defendant was denied his constitutional 
rights. So therefore, I am denying the release sought by the 
Petitioner, I don't believe he has shown the burden of proof, 
I am discharging the Writ and remanding the defendant to 
the Virginia State Penitentiary in the custody of the Super
intendent. 

Mr. Beaver: Your Honor, for the purposes of the record, I 
would like it to show that the Petitioner so notes an appeal, 
and excepts to the ruling of the Conrt. 

By The Court: All right. 
Mr. Beaver: ·we would ask the Court to allow the transcript 

of this hearing to be typed. 
By The Court: So granted. 

J 
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* * * * 

EXHIBIT NO. 1 

* * * * * 

Exh. #1 
6/1/66 
page 1 r By The Court: Mr. Kent, are you ready: 

Mr. Kent: Have your client come up by yon. 

Jean C. Harris sworn to record proceedings of trial. 
Accused is arraigned. Plea of not guilty entered. vVished 

to be tried by a Jury. 
Jury is called. Stuart C. Thomas, James Baker, Luther 

Holmes, William R. Shelton, Jr., Floyd r:c. Ball, A. L. Joyner, 
L. D. Campbell, Sr., Thomas Mallory, \Valter Howard, Harry 
L. Corker, Ulysses G. Winston, Leslie A. Bell, Jr., J. Ellis 
Hughes, Vl. M. Byrd, and M. L. Duling, Jr. and Joseph C. 
Eanes, Garland F. Dunn, T. L. Bourne, Jr., Curtis Pilson 

By The Court: Mr. \Kent, we have nineteen and the Com
monwealth Attorney has indicated that he is willing to take 
the 20th one as his strike, is that all right with you, Sir. 

Mr. Kent: Yes Sir. 

All Jurymen sworn. 

By The Court: Gentlemen, are all of you residents of Han
over and have been residents for at least.one year preceding 
this day-this is a charge against \Villiam Henry Anderson 
who is charged. with breaking and entering the storehouse 
of J. R. Mills on the 7th or 8th of February, 1966, with in-

tent to commit larceny and with stealing certain 
Exh. #1 merchandise. Are any of you related by blood or 

. 6/1/66 marriage to \Villiam Hem:y Ande.rson, now if you 
page 2 r remain quiet I .assume that the answer is "no", if 

the answer is going to be "yes" I expect you to 
speak up. Do any of you have any interest in the outcome of 
this case. Have any of you expressed or formed any opinion 
about the case. Are you sensible of any bias or prejudice 
either for or against \\Tilham Henry Anderson or for· or 
against the Commonwealth. Have you discussed the case 
with anybody, anybody talk to you abol1t the case. Do any 
of you live within t\vo miles of the storehouse of J. R. Mills-

Ulysses G. \Vinston states that he does. 
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By The Court: That disqualifies him, Mr. Ellis. 
Mr. EWs: I will strike him. 
By The Court: Hereafter we ought to get 22 in all cases. 
By The Court: Let the record show that Winston stands 

aside and Mr. Ellis waives one of his strikes. 
Do any of you know of any reason whatsoever why you 

should not give a fair and impartial trial to the Common
wealth and to the accused according to the law and evidence. 

All right,' pass the list dO"wn and let it be shown and Mr. 
\¥inston is Mr. Ellis' :first strike, and the other one as his 
second strike. 

Mr. Ellis: Let the record show that I used Ulysses Wins
ton as my first strike. I will use Albert Cosby as my second 
strike. · 

Exh. #1 
6/l/66 

page 3 

Jurymen stricken called and asked. to step from 
Jury Box. 

Jurymen selected to serve : 

Stuart C. Thomas, James Baker, Luther Holmes, -William 
R. Shelton, Jr., Floyd T. Ball, A. L. Joyner, L. D. Campbell, 
Sr., Thomas Mallory, ·waiter Howard, Harry L. Corker, 
Leslie A. Bell, Jr., and J. Ellis Hughes 

Jurymen sworn and administered oath: 

Indictment· read again. Instructions to Jury as to their 
duties and punishment if the accused is found guilty. 

Mr. Ellis: I would .like to call all the witnesses, have them 
sworn and excluded. 

By The Court: Call the witnesses. 

Following witnesses called by Clerk and sworn: 

J. R. Mills, L. B. Mitchell, Travis Ray Chisholm, James 
Rudolph Chisholm, Hammond vVood, and accused. 

OPENING STATEMENT 

By Mr. Erns: _ 
May it please the Court, Gentlemen of the Jury, my name 

is Andrew J. Ellis, Jr. and I am Commonwealth's Attorney 
for Hanover County, and as such prosecute all felony cases 
such as we have here this morning. Mr. James C. Kent, an 
Attorney from Ashland represents the accused. I am going 
to make an opening statement to you as to what I expect the 

· _ evidence to show. What I say is merely a state-
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J. R. Mills 

Exh. #1 ment, nothing more, and if .there is a variation be-
6/1/66 tween the evidence and between what I say, I want 
page 4 r to tell you now that you must, of course, believe 

the evidence and not what I say. The Common
wealth expects to show in this case that on the night of 
February 7th or 8th, during that night-time, J". R. Mills' 
General Merchandise store located on Route- 33 in Hanover 
County, Virginia was broken into, and certain items among 
which was a skill saw and various items of merchandise were 
taken from that store. Nmv, we expect the evidence to further 
show that there were four participants in this crime, two 
brothers, J" ames Rudolph Chisholm, Travis Ray ChishoJm, 
Hammond \Vood, and the accused in this case. The four of 
them met together at a place called "Metros" in RiChmond 
which is a local beer hall, gatherine place in Richmond. There 
they discussed wliat they had in mind and departed in the 
defendant's truck for Mills' Store for the purpose of breaking 
into the store. \l\Then thev arrived at the scene the two Chis
holm boys and the \Vood boy got out and did the actual break
ing in and put the goods and merchandise that they took 
in the truck. The accused, knowing the purpose of the trip, 
driving them there for this purpose, but not actually taking 
part in the breaking and entering drove the truck back to 

Richmond .. \l\T e expect the evidence to confirm what 
Exh. #1 I have said and that the accused, by his actions, is 
6/1/66 · just as guilty as those who actually did the break- · 
page 5 r ing and entering and ask that you find him guilty 

and fix his punishment. · · 

OPENING STATEMENT: 

Mr. Kent: 
Gentlemen of the Jury, we expect the evidence to show 

that the defendant, Vlilliam Henry Anderson, was not near 
the J". R. Mills Store, indeed had no knowledge of this break-

. ing and entering, and that he participated in no way shape 
or form of either by driving the other three to the' scene or 
by driving them away from it. I believe that our .ev:idenc.e will 
show this. Of course, there may be some confusion and I am 

· sure that all of you gentlemen will be able to see just as we 
have outlined. 

J". R. MILLS ~alled as first witness for Commonwealth: 

Q. State your name, please. 
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J. R. Mills 

A. J. R. Mills. 

(At this point Court instructs Jury to move their chairs 
around so that they Can see witnesses and hear them well.) 

Q. ·where do you live, Mr. Mills. 
A. I live at Rt. 3, Glen Allen. 
Q. Do you own and operate J. R. Mills' General Merchan

diSing store. 
A. Yes Sir. 
Q. ·where is the store located. 

A. It is located on U .. S. Route 33, six miles east 
Exh. #1 of Montpelier, in Hanover County. 
6/1/66 Q. Mr. Mills, directing your attention to the.even.
page 6 ~ ing February 7th or 8th of th~s year, I ask you 

what you found when you returned to the store on 
the morning of February 8th of this year. 

A. I usually open up right around 6 o'clock and I unlocked 
the door and walked in and I noticed some merchandise 
scattered around on the floor and that aroused my suspicion 
and after investigating I found that s01nebody had been in and 
stole quite a bit of merchandise. 

Q. How had they gained .entrance to your store. 
A. They broke a plate glass window; approximately five 

foot square in the front of the store on the west corner. 
Q. Had you closed the store up on the evening of February 

7th .. 
A. Yes sir. . . 
Q. ·\;Vas anything out of order at that time .. 
A. No sir. 
Q. ·were any of the windows broken, and did :'ou lock tlrn 

door. · 
·.A. No windows broken and the door was locked. 

Q. What exactly, to the best of your recollection, was taken 
from the store. 

A. Approximately 20 cartons of cigarettes ·or more, all of 
the frozen food out of a 16 cubic foot frozen food 

Exh.·#1 box, and all the food was taken out of a 10 foot 
6/1/66 display case. I had a display case of 22 bullets. 
page 7 ~ They were taken, ahd a skill saw was also stolen. 
· . . Q. Did you call a police officer at that time. 

A. Yes I called the State Police and Mr. Mitchell came out. 
Q. Did you go over the store with him and point out what 

had been taken. · · 
A. Yes and he made an estimate of it. 
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A. He. made a list of it. 
A. Yes Sir. 

.J. R. 111. ills 

Q. Did you estimate the value of the goods at that time. 
A. He has a total but I don't remember the total. 
Q. Did you give him the values. 
A. Yes I gave him the values. 
Q. He has a list. 
A. Yes Sir. The statement that he has is correct. I do 

not remember the exact total. 
Q.· Mr. Mills, I show you a case with a Black & Decker 

skill saw in the case and ask you if you can identify that 
saw and case. 

A. Yes Sir, it is the same saw that I purchased from Vir
ginia-Carolina Hardware. 

Q. Is that your saw. 
A. Yes Sir. . 

Q. vVhen did you miss it:. 
Exh. #1. A. I didn't miss it .when Mr. Mitchell and I were 
6/l/66 investigating, I missed that later on. It was some 
page 8 ~ time during that day . 

. Q. vVas the saw in the store the day before. . 
A. Yes, it was there the day before. 
Q. \Vhen did you get the saw back. 
A. Mr. Mitchell returned it to me after he had gotten it 

from the boys, I don't remember just when it was. 
Q. You can swear that it is your saw. · 
A. I sure can, I have a bill of sale for it. 
Q. How much did you pay for that saw. 
A. Approximately $60.00 and the case was $7.00 or $8.00. 

I don't remember the exact cost of it. 

CROSS EXAMINATION 

By Mr. Kent: 
Q. Mr. Mills, you testified that this is your saw. How did 

you identify it. By what means, the model number of 
A. Vil ell, I have checked the model number, and it is the 

same identical case and the same saw. It had been used very 
little. I purchased it probably a year or more before it was 
stolen, but it had been used a very little, and I also have the 
bj]l of sale with· the serial number .and everything. if it is 
necessary. 

Q. Have you ever checked the number against it. 
A. No I have it. 
Q. Do you know how . many Black & Decker saws 
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Trooper L.B. Mitchell 

· of this kind were sold in Virginia about the same 
Exh. # 1 time. 
6/1/66 A. No Sir, I have no idea:. 
page 9 r Q. Then actually, by model or serial number, you 

have never identified it as such. 
A~ I haven't gone to that trouble yet, but I can. 
Q. Mr. Mills, was there snow on the ground at the time 

that this happened. 
A. No, I don't think it was. I can't say definitely .. · 

No further questions. 

TROOPER L. B. MITCHELI.1 called as Commonwealth's 
next witness . 

. Q. You are. Trooper L. B. Mitchell employed by the Vir
ginia State Police Force, are you not. 

A. Yes Sir. 
Q. Trooper Mitchell, did you investigate a complaint made 

by Mr. Mills on the morning of February 8, 1966 at his store. 
A .. Yes Sir. 
Q. Did you go to his store. 
A. Yes Sir. 
Q. \Vhat did you find when you arrived. 
A. I found that a hole had been.knocked in a window in 

the front of the store. The window was approximately five 
foot square, and the hole was approximately two by five foot. 

Q. \i\7hat. was the condition of the store inside the build-
mg. 

Exh. #1 A. Some merchandise had been pushed from the 
6/1/66 shelves onto the floor just inside this window, in-
page 10 r dicating that the window had been broken from the 

outside by force. Mr. Mills reported that goods 
was missing with a retail value of $257.00, consisting of 20 
cartons of cigarettes, all the frozen food from a frozen food 

. box, 22 bullets, and a skill saw. 
Q. \i\That did you do after the investigation at the store. 
A. At 3 a.m. on the 13th day ·of February I received in

formation that I was wanted at the Police Department in 
Richmond in reference to this same case. I proceeded to the 
Police Department in. Richmond where I· met a detective 
Davis who had certain information pertaining this case, and 
on this information he secured a search warrant for the 
home of ':L1ravis Ray Chisholm at 908 Perty Street in Rich
mond. Detective Davis, of Richmond and Detective \Vinters 
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Trooper L. B. Mitchell 

of the Police Department of Henrico County, and Officer 
Carroll of the Police Department of Richmond and myself 
went to 908 Perry Streei shortly after 5 a.m:, woke up Mr. 
Chisholm and conducted a search of his home. As a result 
of this sea·rch certain property was recovered. This property 
identified in another case. Detective -Wint.ers questioned Mr. 
Chisholm. I was prc~sent, but I did n~t question him. 

Q. I hand you a skill sa'.v and ask if you have seen this 
saw before. 

A. Yes Sir (after examining saw) 
Q. vVhere did you obtain this saw. 

Exh. #1 
6/1/66 
page 11 ~ A. Chisholm took me to 910 Perry Street, 

knocked on the door, announced that he wanted to 
get the saw-

By The Court: vVho came to the door. 
A. A.girl, I don't know who she was, a_ young woman came 

to the door and he announced that he wanted the saw that 
he had left there, she opened the door and he walked into a 

-clothes closet and picked up the saw in the case and took it 
out and put it in the Police car and said that this was-

Mr. Emis: Don't say what he said. V\TJrnt did you do with 
the saw after you had obtained possession of it. 

A. After Mr. Mills furnished me with the model number 
Model Number U 3337 I returned the saw to him an_d I have 
a rec~ipt for it. 

Q. Had Mr. Mills previously given you the Model Number 
of the saw. 

A. I asked him for identification of the saw and he showed 
me the hill wher:e he had purchased a Black & Decker Electric 
Skil1 Saw Model No. U 3337. 

Q. Is this the same saw that he showed you the bill for. 
A. It is the same model number according to the bill of 

sale. 
Q. Did you give him the saw at that time. 
A. I delivered it to him, 1 don't remember the exact date. 

Delivery ·was made approximately a week after the 13th of 
February. · 

]i::xh. #1 
6/1/66 
page 12 

Mr. li::llis: I ask that this saw be marked for 
~ idenfrqcation as Commonwealth's Exhibit No. 1, 

and introduced into evidence as such. 
By 'l~he Court: Take those other tags off it and give them 

to the Clerk and put this one on. _ · 
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·No further questio~s 

CROSS EXAMINATION 

By Mr. Kent: 
Q. Trooper Mitchell, yon stated that yon investigated this · 

on the 8th of February. · 
A. I began the investigation on that date. 
Q. \¥hen did yon issue the first warrant in this case. 
A. Yon mean for the first accused in this case. 
Q. For anyone 
A. I believe the warrants were issued on the 13th day of 

February. At 11 p.m. on that date I left two warrants at the 
Richmond lockup on Clay Street for Hammond William Vv ood 
and Travis Ray Chisholm and on the 14th at 5 p.m. I left ·a 
detainer with the Richmond Juvenile Dentention Home for 
James Rudolph Chisholm, and the warrant for Mr. Anderson 
was issued at that time. · 

Q. vVhat was· your basis for issuing those warrants. 
A. I discussed this with James Rudolph Chisholm and. 

Hammond \Villiam Wood and Travis Ray Chisholm, each one 
identified a picture of \Villiam Henry Anderson. 

Exh. # 1 Travis Ray Chisholm pointed out to me when he 
6/1/66 was arrested that a green 1957 Ch.evrolet Pickup 
page 13. r truck bearing Virginia License Number T 9 744 

. which is registered in the name of Leo Jessup 3427 
Rayburn Road, Richmond, was the vehicle which was· used 
and identified Anderson as the driver, and said that Ander
son Iw.d borrowed the truck. 

Q. \i\Tho gave you this information. 
A. Travis Ray Chisholm. 
Q. Did they give you the defendant's name. 
A. James Rudolph Chisholm described the man as being 

known to him as 'nNiHie", and taking this name of \i\Tillie and 
.his approximate age of 45 that Jam es Gave and the fact that 
he was known to frequent beer joints in the Southside of 
Richmond I asked a Richmond Detective if he had ever heard 
of such ~ person as vVillie who would be about 45 years old 
and who frequented beer joints in th~ Southside of Richmond, 
he immediately went to the Richmond Police Department 
files and returi1ed with a photograph of vVilliam Henry Ander
son. He said that this was the subject known as "\iVillie" that 
I had described. I immediately took this. photograph back 
down the hall into the Detective Bureau where Jam es Ru
dolph Chisholm 'was sitting and displayed the picture to him 
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and he said that was the man' known to him as "\\Tillie". 
Travis Ray Chisholm, when I asked him how he 

Exh. #1 got up there to Mills' Store, said Wirne Anderson 
6/1/66 carried him in this green pickup truck. 
page 14 r Q. He actually gave you the name of \Villiam -

Henry Anderson. 
A. Travis Ray ref erred to him as \Villie Anderson. 
Q. James referred to him as what. 
A. As "Willie", but after I received the picture of him and 

took it down and displayed it to James Rudolph Chisholm 
he said this was the man that took him up there. 

Q. You said Travis ref erred to him as something else. 
A. Travis referred to him as -Willie Anderson. 
Q. As -Willie Anderson or Willie. 
A. -Willie Anderson. 
Q. Did Wood make any reference as to what other person 

might have been involved. 
A. He said "\Villie" and that the picture I had at that 

time was the man. 
Q. That it was absolutely the man in the picture or that 

it looked like him. -
A. He didn't say it looked like him. He said it was him. 
Q. How long had you been questioning these boys when 

you presented them with this picture. 
A. \Vhen I was called to the Police Department in Rich

mond, I arrived at 3 :45 and James Rudolph Chisholm was 
_sitting in the Detective Bureau and he couldn't hardly wait 

to confess. I no sooner walked in then he started 
Exh. #1 his confession. Hammond v\Tood was being sepa-
6/1/66 rated from James. Rudolph Chisholm and he had 
page 15 r been arrested at the same time that James Ru-

dolph Chisholm was for an offense in Richmond 
and he was being held in a separate room so they could not 
converse. I talked to \V ood about ten minutes beginning at 
4 :15 a.m. on the 13th of February, most of this conversation 
pedained to his rights to an attorney, right to remain silent, 
and that any statements he gave would be used for or against 
him. There was some discussion as to whether or not he 
understood these rights and they were discussed rather 
thol'oughly with him until he agreed that he understood these· 
rights. During the ten minute _conversation there were several 
interruptions. Just shortly before 5 a.m. I talked to him in 
the Detective Lieutenant's Office, where we could talk without 
being interrupted and I again told him of these rights, an 
attorney, his right to remain silent, and that any statement 
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could be used for or against him, then he confessed, the two 
times I ·would estimate no more than 15 or 16 minutes. 

Q. In your interrogation did you lead them to believe that 
cooperating with you would be to their benefit. 

· A. I don't believe I did. I tried not to. 
Q. You stated that when you first arrested the Defendant 

that he denied any knowledge of J. R. Mills' Store 
or any participation in this. 

A. I personally didn't arrest him on the war-
liJxh. #1 
6/1/66 
page 16 r rant. He was arrested by Detective Baker of the 

Polfoe Department of Henrico County and subse
quently turned over to me at 2 :30 p.m. on the 12th day of 
March. 

Q. He had issued it on the date on the information that he 
had gotten from the boys. 

A. Yes Sir. 
Q. He denied any knowledge at all. 
A. Yes, he denied having ever been at or near Mill's Store. 
Q. Yon advised him of his right at that time and he denied 

it. . 
A. Yes. 
Q. °'IVhen did you again talk to him. 
A. The next time I talked to him was on the 17th day of 

March in the hallway just outside the County Court. 
Q, At that time you advised him of his rights. 
A. Yes Sir . 

. Q. You said there were some negotiations going on as to 
him, well preliminary to his changing his statement. I believe 
yon said that at this time his statement was different. 

A. At this time he wanted to make a deal, that he either 
be dismissed or get a suspended sentence on this charge in 
return for information that he would give to the Police De
partment of Henrico County. I told him that I could not 

make a deal, that I would relay the information 
]iJxh. #1 to Mr. Ellis, who was Commonwealth At-
6/1/66 torney. 
page 17 r Q. Was he very much upset at this time. 

A. He didn't appear upset. 
Q. Had he been in jail. 

- A. Yes Sir, he had been in jail, since the 12th of March. J 
didn't think he was any more upset on this occasion then 
when I first saw him on the 12th of March. 

Q. °'li\Then you saw him on the 12th was there any evidence 
of him drinking at that time. 

A. As best I recall, I could smell some alcoholic_ beverage 



V{illiam H. Anderson v. C. C. Peyton, Supt., etc. 71 

Trooper L. B. Mitchell 

on his breath, but he wasn't intoxicated. He knew what was 
going on. He wasn't staggering or anything. . 

Q. On the second time you didn't smell anything on him, 
did you. 

A. No Sir. 
Q. But you didn't notice him being nervous. 
A. I didn't notice him being any more nervous than he 

was when I first observed him. 
Q. Only upset about Henrico and wanted to negotiate to 

get something. 
A. He wanted to negotiate with this charge in return for 

information that he would give the Police Department of 
Henrico County. 

Q. Did he seem scared. 
A. No Sir, I didn't notice that he appeared to be scared. 

Q. After he started negotiating with you did you 
Exh. # l remind him again of his rights. 
6/l/66 A. I don't believe so. The conversation was very 
page 18 ~ brief. I told him I couldn't negotiate with him. 

Q. \Vb.en did you advise him of his rights. Did 
you just go up to him in the Hall and advise him that he had 
the right to an Attorney, of his Constitutional Rights-

A. He was in the Courtroom. 
Q. Did you take him out. 
A. I took him outside the Courtroom into the hallway and 

I reminded him that he still had his rights, that he was en
titled to an Attorney, he was entitled to remain silent, that 
anything he said could be used for or against him. 

Q. After advising him of that, did you question him again. 
A. I asked him if he would tell me about the trip up 33, that 

is when he said he wanted to make a deal. I told him that I 
couldn't make any deal- . 

Q. But you didn't remind him again at that time of his 
rights. 

A. No Sir. 

No further questions. 

RE-DIRJ~CT JjjXAMIN A TI ON 

By Mr. Ems: 
Q. Trooper Mitchell, when he asked for a deal you told 

him that he would have to comml.micate with fne, I believe. 
A. I told him that I wasn't authorized to make 

Exh. #l any deals, that the Court would frown upon it, that' 
6/l/66 I would relay the message to you. 
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page 19 r Q. Was that request relayed to me. 
A. Yes, it was. 

Q. ""\Vhat did you reply to Mr. Anderson, as a result of your 
conversation with me. 

A. I told him that no deal would be made. 
Q. You were asked on cross-examination of the basis of 

your issuing the ·warrant, against the defendant in this case, 
Anderson. Yob described certain conversations which took 
place between you and Travis Ray Chisholm, the Wood boy, 
and Jam es Rudolph Chisholm. Was there any other informa
tion related to you as to where they got together, how they got 
together, when· they got together, and the trip going out 33. 

A. Yes sir. 
Q. ""\Vonld you relate that to the Court. 
A. I believe it was Travis Ray Chisholm who said they 

were in a beer joint together in Richmond-
Q. What was the name of that. 
A. I believe it was Metros. ""\Vhen the conversation of 

breaking and entering came up, and that James Rudolph 
Chisholm said that he knew of a place up on Route 33 that 
they could br.eak into. 

Q. ""\Vere they all together at that time. 
A. Yes Sir. That William Henry Anderson furnished the 

truck and they ·went up Route 33, and the informa
tion they gave me was that Mr. Anderson stopped 
in front of Mr. Mills' store; after James Rudolph 

r Chisholm pointed it out as the place they were 

Exh.#1 
6/1/66 
page 20 

going to break into. That they got out of the 
truck, that Mr. Anderson drove up and down Route 33 while 
the othei· three boys went in the store, gathered the mer
chandise, set it just outside the front door, and that when Mr. 
Anderson passed they stopped him and he pulled up in front 
of the door and they put the merchandise into the truck and 
returned to Richmond. This does not correspond with. what 
Anderson said about it. 

Mr. Kent: I didn't want to object your Honor, but I wasn't 
sure what he ·was saying, you said who said this. 

A. rrravis Chisholm . 
. Q. He said what. 

A. That they were in a beer joint in South Richmond. 
James Rudolph Chisholm, Hammond William vVood, Travis 
R:o+y Chisholm, and William Henry Anderson-

Q. Now he told you ""\Villiam Henry Anderson 
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A. \Vilhe Anderson is how he referred to him 
.Q. Are you ·sure that it' was WilJie Anderson, not just 

Willie 
A. Willie Anderson. And that the subject of Breaking and 

Entering came up and James Rudolph Chisholm said that he 
knew a place they could break into on Route 33. \Villie Ander
son furnished this green pickup truck which he pointed out to 
me, and that the four of them went up Route 33, that Jam es 

Rudolph Chisholm pointed out J. R. Mills General 
Exh. # 1 Merchandise Store, that the pickup truck pulled 
6/l/66 up in front of the place, that the two Chishohn 
page 21 ( brothers and \"f\T ood got out and that Anderson 

drove up and dovvn Route 33 while they broke into 
the store, gathered the. merchandise they intended to steal 
and set it outside the door, and when Anderson passed they 
stopped him and he pulled up in front of the store, and the · 
merchandise vvas loaded into the truck and thev returned to 
lli~moo~ • 

Question-Kent-\"f\That kind of a pictnr~ was this tha:t you 
used for identification. 

A. I don't have the picture now, but it was a Police ·De
partment of Richmond picture .. Profile and straight. Actually 
two pictures in one. 

Q. Actually the identification here was made with the photo
graph and these boys and that was thebasis for your issuing 
the warrant against this defendant. 

A. Yes Sir. 

Commonwealth calls TRAVIS RAY CHISI-lOLM as next 
witness 

Q. Your name is Travis Ray Chisholm; is that right. 
A. Yes Sir. 
Q. How old are you. 
A. 19. · 
Q. ·You have been tried and convicted of breaking and en

tering Mills' Store in Hanover County, is that correct. 
A. Yes Sir. 

Q. You are at present confined to the Virginia 
Exh. #l State Penitentiary. Is that correct. 
6/1./66 A. Yes Sir. 
page 22 ( Q. I am going to ask you about certain events. 

with regard to the breaking and entering of Mills' 
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Store and I will ask that you answer the questions. First of 
all, when was the probability of breaking into Mills' Store 
discussed by you with anyone else. 

A. You mean before I got locked up. 
Q. Yes. 
A. 'I1hat night. 
Q. ·w1iere did this discussion take place. 
A. I don't exactly recall where it took place. 
Q. \Vho was present. 

_ A. My brother, Jimmy Chisholm, vVoody Hamn1ond, and a 
guy named vVillie. . 

Q. \\Tho vvas this guy named \VHlie. 
A. He was sort of an old fellow. 
Q. Is this defendant sitting here . (pointing to Anderson) 

the man. 
A. No Sir, he isn't. 
Q. \Vas it a place called Metros. 
A. At 12th & Perry, I can't say fo1: sure where it took place. 
Q. After you discussed it where did you go. , 
A. After we discussed it we come up here on 33 to Mills' 

Store. 
Q. Who came along. 
A. My brother, \Voody Hammond and this guy named 

\\Tillie. 
9. \Vhat type of automobile or vehicle did you 

Exh. #1 go m. 
6/1/66 A. It was a green truck. I don't remember what 
page 23 ( kind it a Ford, GMC or what. 

Q. All right, who actually went in the store. _ 
A. Me, my brother and ·woody Hammond. 
Q. \\That was taken out of the. store. 
A. 'J~his saw right here, some 22 shells, I believe they were, 

and-
Q. Did you subsequently give this saw to Trooper Mitchen 
A. Yes Sir, I did. . 

Mr. Ellis.: -Let the record indicate that the witness is re
ferring to the saw marked for Identification as Common
wealth's Exhibit No. l, and has been introdncedinto evidence 
as such. 

Q. I believe you sa.id that this man named \\Tillie drove the 
truck, is that right. · 

A. Yes Sir. . 
Q. \\That did he do while you all were in the store'. 
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A. Drove np and down the road. 
Q. How long were you all jn the store. 
A. I say approximately llj2 hours or maybe 2 hours. 
Q. He waited for you all by rjdjng back and forth up the 

road. 
A. Yes Sir. 
Q. What happened when you came out of the store. 
A. He pulled the truck up in the drjveway of the store 

Exh. #1 
6/1/66 
]Jage 24 r 

on the road-
Q. And you all loaded in the stuff. 
How many packages of stuff did you have. 
A. I can't say for sure. 
Q. Was jt a whole lot. 

A. It was right many. 
Q. Then you all got into the truck and rode back to Rich-

mond. · 
A. Yes Sir. 
Q. -was it discussed freely among you-going out and going 

hack. 
A. No Sir, we didn't have too much to say. 
Q. Did you talk about it at all. 
A: Yes Sir 
Q. You all had discussed it at Metros, 
A. I can't say for sure jt was there. 
Q. But it had been discussed. 
A. Yes Sir. 

· Q. That was the reason you left the gathering point in · 
Richmond and going out 33. 

A. Yes Sir. 
Q. After this incident, did you subsequently have a conver

sation with Trooper Mitchell. 
A. Yes Sir. 
Q. Did he give or show you a picture to look at with re-

gards to anyone. 
A. No Sir, he did not. 
Q. He did not. 
A. No Sir, he did not. 

· Q. Didn't ask you to identify any picture as to 
JDxh .. #1 who this fellow Willie was. · 
6/1/66 A. No Sir. 
page 25 Q. Did you know what this fellow -Willie last 

name was. 
A. No Sir, all I knew him by was -Willie. 
Q. No picture was ever presented you by Trooper Mitchell 
A. No it ·wasn't. 
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Q. And you never made any identification, of a picture. 
A. No sir. 

· Q. And yon don't know what has become of thjs man named 
\Villje. 

A. No Sjr, I don't. · 
Q. Do you recall stating under oath at your trial that aman 

by the name of ·Willie Anderson took you out there. 
A. No Sir I don't. 
Q. You don't recall making that statement. 
A. No Sir. 
Q. Do you recall stating jn this witness chair a few days 

ago in the case Commonwealth vs. \Vood that \Vmiam Ander
son was the man that drove the truck. 

A. No Sir. I remember saying \VHbe but I didn't say 
Anderson. · 

Q. That js all of my questions. 
:~~xh. #1 · 

6/1/66 No Cross Examinatjon By Mr. Kent 

page 26 r Commonwealth Calls J AME~S R. CHISHOLM 
· as jts next witness. 

Q. You are James Rudolph Chjsholm, is that correct. 
A; Yes Sir. 
Q. How old are you James. 
A. 15 
Q. You were tried in the Juvenile and Domestic Relations 

Court of Hanover County for your involvement in the break
ing and entering of Mills' Store, weren't you. 

A. Yes Sir . 
. Q. You are presently confined at Beaumont as a result of 

thjs, are you not. 
A. Yes Sir. . 
Q. Do you recall going to Mills Store on the njght of Feb-

ruary 7-Sth. · 
A. Yes Sfr. 
Q. \Vho went with you. 
A. It was me, my brother, \Voody and some other man .. 
Q. How many were there. 
A. It was four of us. 
Q. Do you recall telling me not a half hour ago that there 

were onlv three of vou. 
A. Yes Sir, but r"i11isconcluded then. 
Q: Bti.t you djd tell me not over half an hour ago that only 
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three of you went, and that this fellow l)y the name of \Vmie 
didn't go, didn't you. 

Exh. #1 A. I said \Voody went. 
6/1/66 Q. But you told me just a little while ago, that 
page 27 ( only three of you went. Is that right. 

A. Well, I didn't know the other guy's name. 
· Q. Didn't I ask you if another guy went. 
A. Yes Sir. 
Q. And you said no, didn't you. 
A. Yes Sir. 
Q. Do you recall a conversation with Trooper Mitchell on 

the night that yo'n were arrested for this offense. 
A. Yes Sir. 
Q. Down at the Police Headquarters at Richmond. 
A. Yes Sir. 
Q. Db you recall telling Trooper· Mitchell who was with 

you at the time of the offense. 
A. No Sir. 
Q. Do you remember your saying that a man by the name 

of \Villie was with vou. 
A. He asked me ·if I knew a man named Willie, and I said 

yes I knew a man named \Villie that worked at Metros. 
Q. That worked at Metros. 
A. Yes Sir. 
Q. Did Trooper Mitcheli show you a picture that night 

and ask you- · 
A. He showed me a bunch of pictures. 
Q. A bunch of pictures, how many. 

A. I don't know how many. 
Exh. #1 Q. Did you identify one as being the pei·son 
6/1/66 named wmie that was with you. 
page 28 ( A. I just picked out any picture. 

Q. You just picked out any one. But you did 
identify a picture of the man who yon said. was with you, 
didn't you. 

A. I was all shook up that night, so I picked out any 
picture and said it was him. 

Q. But ·you did pick jt out. 
A. Yes Sir. 
Q. \Vas that picture a picture of this man right here (point-

ing to Anderson). 
A. No Sir. 
Q. It wasn't 
A. No Sir. 
Q. Are you sure. 
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A. I am sure. 
Q. At whose suggestion was it that you all go to Mills 

store. · 
A. Mine. 
Q. \Vhere was the suggestion made and who was there. 
A. It was made in Metros. I made it. 
Q. You made it in Metros. \i\?bo was there with you at 

that time. 
A. I don't i;ecall, it was a whole bunch of people in there. 
Q. A whole bunch of people. 
A. Yes Sir. 

mxh. #l 
6/1/66 
page 29 ~ 

Q. Was the Wood boy there. 
A. Yes Sir. 
Q. \Vas your brother there. 
A. Yes Sir. 
Q. Was a fellow named \Villie there. 

A.. Yes Sir. He was running the store. 
Q. He was running the store. 
A. Yes Sir .. 
Q. Was it discussed at that time or mentioned that you 

go out to Mills' Store. 
A.' I brought it up. 
Q. You brought it up, and did all four of you leave. 
A. Yes Sir. 
Q. vVho drove. 
A. That other guy. 
Q. That other guy 
A. Yes Sir. 

. Q. Do you recall telling me not over half an hour.ago that 
your brother drove the car. · 

A. Yes 
Q. Now you tell the jury that the fellow drove. 
A. I didn't tell you who it was. 
Q. Who was it. 
A. I don't know his name. 
Q. It was not your brother, the one that you told me drove. 

No further questions .. 

No Cross-Examination. 

Exh. #l 
6/l/66 The Commonwealth rests. 
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page 30 ( Counsel for Defendant calls HAMMOND ""WOOD 
as first witness. 

Q. Hammond, would you look at the defendant here. 
D.o you know this man. 
A. I have seen him once or twice. 
Q. W'here have you seen him. 
A. Metros, 12th & Perry. 
Q. Did he ever accompany you· anywhere, or go anywhere 

with you ill Hanover County. · · 
A. No Sir. 
Q. Were you one of the participants at J. R. Mills' Store 

in the breaking and entering. 
A. Yes Sir. 
Q. \Vas the defendant in any' way. connected with. your 

trip. . · 
A. No Sir. 
Q. You said you had seen him a few times at Metros, was 

that prior to the time that the store was broken into. I mean 
before the store was broken into. 

A. I seen him before the store was broken into. 
Q. Did you know his name. 
A.Nos~ . 
Q. Have you ever been shown a picture of this man. 
A. No Sir. 

No further questions. 

CROSS EXAMINATION 

By Mr. Ellis. . 
Q. You said that you had seen this man at Metros, I be

Exh. #1 
6/1/66 

. page 31 

lieve, on several occasions, prior to the Mills store 
episode. 

A. I seen him before we broke into the store. 
( Q. And you broke into the store with the two 

Chisholm boys, is that right. 
A: Yes Sir. 
Q. ·who was with you on that night. 
A. Me, Travis Ray Chisholm, Jimmy Chisholm and another 

guy was driving the truck. · 
Q. Another guy was driving the truck. 
A. Yes Sir. 
Q. Do you recall what kind of truck it was. 
A. It was a green chevrolet. 
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· Q. \Vhat was this fellow's name that was driving the truck. 
A. I just knew him by Willie. 
Q. Hadn't you all all gathered at Metros the night that you 

went out to Mills' Store before you went out there. 
A. Yes Sir. 
Q. You had a few beers there. 
A. No Sir, I didn't. 

· Q. Some of the others did. 
A. Yes Sir, Travis did. · 
Q. ·Then James suggested that Mills' Store would be a good 

· place to break in, is that right. 
A. Yes Sir. 
Q. As a result of that, you, Travis, James and a fellow 

.named vVillie went out there to break in the store. 
A. Yes Sir. . . 

lDxh. #l 
6/1/66 
page 32 

Q: vVeren't you in jail down here with this man 
waiting trial. · 

A. Yes Sir. 
~ . Q. You had been locked up there with him for 

a right good while. 
A. Almost three months .. 
Q. So you had seen him then other than at Metros. 
A. I seen him the first time I come to Court here, on the 

16th of May. . ' 

No further questions: 

Counsel for Defendant calls Defendant as next witness. 

\VILLIAM HENRY ANDERSON 

Defendant sworn as he v.7as not sworn with other witnesses. 

Q. \Vonld you state your full name. 
A. \Villiam Henry Anderson 
Q, Are you sometimes known as "\Villie" 

- A. Some people call me vVillie. . 
Q. Do you know where Metros is on the Southside of 

Richmond. . 
A .. Yes Sir, I did. 12th & Perry.· 
Q. Had you visited this place. 
A .. For the past 20 years probably. 
Q. \Vhat kind of a place is this. 
A. It is a restaurant and beer joint together. 
Q. \Vhat has been your purpose in visiting it. 
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A. To get a sandwich, or a pizza, I have been knowing the 
people for a pretty good while that run the place. 

_ Q. Mr. Anderson, do you do much drinking. 
A. Yes, I drink beer and whiskey just about every ·weekend. 

]~xh. #1 
6/1/66 
page 33 

Q. \i\That kind of work do yon do. 
A. Silo construction work. Build silos. 
Q. ·where does this ·work take yon. 

r A. The biggest part is done np in the mountain 
part of Virginia, and down through the Carolinas. 

Q. ·During the month of February, most particularly on the 
7th or 8th of February were you working on any job outside 
of Richmond. 

A. No Sir. The last work I did I worked for the Carolina 
Silo, I stopped because of my wi£e's health, and I stayed 
around Richmond working f~:ir a tree surgeon nntil she died. 

Q. Did you do any ·work in Hanover County. 
A. No Sir. 
Q. Have yon everlived in Hanover County. 
A. No Sir: 
Q. Do you know anything about the roads m Hanover 

County. -
A. No Sir. 
Q. Do you know where J. R. Mills' store is. 
A. No Sir. 
Q. Do you know where Ro1ite 33 comes out of Richmond. 
A. Yes Sir, I do. 
Q. Now you have heard the people testify here, did you 

prior to February know Hammond \i\Tood. 
A. No Sir, I _didn't. . 
Q. Travis Ray Chisholm. 
A. Yes Sir, I knew him. 

Q. How well did you know him. 
]:"}xh. # 1 A. I had seen him in Metros and he and I had . 
6/1/66 drank ·a few beers together. 
page 34 r -Q. Did you know his name. 

- A. The only thing I knew him by was lfay. 
Q. How _about James Chisholm. 
A. No Sir, I didl).'t know.him. _ 
Q. Had you ever seen him before this trial started, I don't 

mean today, I mean in relation to this case. 
A. No Sir, I can't say I had. 
Q. Did you discuss anything with these boys about going 

to Hanover County or coming to J. R. Mills' store. 
A. No Sir. -
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Q. On or about the 7th or 8th of February were you work
ing with the tree concern. 

A. I wasn't doing any work. I hadn't worked since the 
big snow, around the first of February we had a snow and 
then another one on top of it. 

Q. In this period what were you doing. · 
A. Waiting for the weather to break and then I was going 

. back to silo building. 
Q. In that waiting period, did you wait a lot at Metros .. 
A. I hung around there with some of the boys I knew and 

all. 
Q. Were you drinking during this period. 
A. Yes Sir. 
Q. Vv ould you classify yourself as a fairly heavy drinker. 
A. I drink quite a bit, yes sir. 

Q. · Now, you have heard Trooper Mitchell state 
Exh. #1 that when he first talked to you that you denied 
6/1/66 knowing anything about J. R. Mills' store and any
page 35 r thing about this episode of breaking and entering. 

A. Yes Sir. 
Q. Now, you also heard him testify that subsequent to that 

date, I believe on the 17th of March that he talked to you 
again and your story had changed a little bit. Can you give 
us any reason why or just what the situation was. 

A. That day that I went to Conrt he called me out in the 
Hall and he asked me "why don't you come on and tell us 
about it". I told him I didn't know anything. He said to 
come on and tell him and make it a little easier on mvself. 
I told him I wanted to get out but that I didn't know anything 
about it. Before that Detective Baker wanted some informa
tion that he thought I knew about and I told him I would 
like to get out and go back and help Mr. Baker if I could. 

Q . .In the process of this discussion, did you make any 
statement as to the possibility of your even: being in on this 
J. R. Mills' breaking and entering. 

A. No Sir. 
Q. Or on driving the boys out here. 
A. No Sir. 
Q. But you did discuss the matter again with him. I mean 

the ·whole matter. 
A. He called me out in the hall and asked me about it. 

]!Jxh. #1 
6/1/66 
page 36 

Q. Did you ask him what the penalty would be 
if you had driven them out there, and had done 
these things. Did you discuss that with him. 

r A. No Sir. 
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Q . .Yon·didn't discuss anything along that line. 
A. No Sir. 
Q. In the investigation of this case, has anybody ever sho-\vn 

you a picture of anybody. 
A. No Sir.· 
Q. I believe you had been in jail at the time he talked to 

yon on the 17th. 
A. Yes Sir. 
Q. How long had you been in jail. 
A. About a week or something like that. 
Q. ·were you in any way upset that day. 
A, A little nervons from drinking. Takes some time to 

get over it. 
Q. You are not too shaky today, how long have you been in 

jail. 
A. About three months or a bttle better. 
Q. Have you ever taken treatment for alcoholism at any 

place. · 
. A. No Sir. 

Q. Do you very often have the shakes from drinking. 
A. V"11enever I drink too much. 

Exh. #l 
6/l/66 No further questions 

page 37 ( By Mr. JDllis: . 
Q. Mr. Anderson, have you ever been convicted 

of a felony. 
· A. I lrnve. 

Mr. Kent: I object, Your honor. I don't see where that is 
material to this case. 

By The Court: It is aliowed Mr: Kent. If you put your 
man on the stand it is a perfectly proper question. 

Q. You say you don?t know anything about this offense at 
Mins' Store, is that right. 

A. No Sir, I don't know anything about it. 
Q. Mr. Anderson, when you talked with Mr. Mitchell on that 

occasion over in the Ccinrt Room, Mr. Mitchell didn't promise 
you anything, did he. 

A. Not to my knowing. 
Q. You approached him and wanted to make some sort of 

deal, isn't tha.t correct. 
A. No Sir, I haven't approached Mr. Mitchell. 
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Q. As a result of your conversation with Mr. Mitchell, didn't 
Mr. Mitchell come and talk to me. 

A. I was in the Court Room and he called me out in the 
hall. 

Q. Did you tell him, I believe you testified a minute ago 
that Detective Baker wanted some information, and you 
were interested in getting rid of these things. 

A. I .told Mr. Mitchell that I would Eke to get this 
straightened up so I could go on back down to Richmond and 
try to help Detective Baker out. That is exactly what I 

said. 
Exh. # l Q. You asked if some kind of deal could he 
6/1/66 -Worked out. 
page 38 r A. I didn't say nothing about no deal. 

Q. Well why, as a result of the conversation 
with you, did Mr. Mitchell tell you that he would have and 
come to talk with me. · 

A. I didn't say nothing about no deal. He could have come 
and asked you about it. But as far as me making a deal, I 
didn't make a deal with nobody. 

Q. Didn't he come back and tell you that I said there 
wouldn't be any deal made. · 

A. He came back and told me that if I was guilty I would 
be found guilty and if I wasn't I would be innocent 

Q. You told him at that time also that you were drinking 
and drove these boys up to Mills' Store, but that yon didn't 
know they were going to break in. Is that right. 

A. No Sir. 
Q. You mean to say that Trooper Mitchell sat on that stand 

and told sornetliing that ·was false. 
A~ If he told that he did. I don't remember telling him· 

nothing at all like that. The only thing I ever told him was 
that I didn't know nothing about it. 

Q. Didn't know anything about it. 
A. That is right. \Vhen they brought me to the Police 

Station I told them right_ there in front of ·everybody. He 
asked me to make· a statement, and I told him that was the 

only statement that I could make, that I didn't know 
Exh. #1 nothing at all about it. 
6/l/66 Q. Nmv, when you had this conversation with 
page 39 r him over in the Court Room, you didn't tell him 

that you drove the boys up there, and that you 
drove them back, but that yon didn't know that they were 
going to break in. 

A. No Sfr. 
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Q. You didn't tell him that you let the boys off at the 
intersection of Route 33 and Route 670. 

A. No Sir. 
Q. Then if he makes that statement he is not telling the 

truth. -
A. That is right. 
Q. How long had you known Travis Chisholm. 
A. The only thing I know him by is Ray, before I come 

here I might have seen him - for a month or two months, 
something like that off and on on weekends and we would 
have a couple of beers together. 

Q. You all have all been locked up together down here in 
jail waiting trial, is that right. 

A. Yes Sir. They had \i\Tood downstairs, had Ray upstairs 
in the front and they had me upstairs in the back. All have 
been separated. 

RE-DIRECT 

By Mr: Kent: 
Q. Mr. Anderson. Had your Counsel been appointed in the 

Court on the 17th when Mr. Mitchell carried you out in the 
hallway. 

A. No Sir. 
-Exh. # l Q. So you did not have Counsel at that time. 
6/1/66 A. No Sir. 
page 40 ~ Q. Did Mr. Mitchell, did he· tell you anything 

about your rights at that time. 
A. Nothing but what he told me when he first picked me 

up. ·Corning up here in the car. 
Q. He did not give you any statement at all as to your 

rights on that particular day in the hallway. 
A. No Sir. 
Q. Did you know whether or not you would have Counsel 

at that time. Had there been any discussion about it. 
A. No he hadn't said anything about it. 
Q. How long did you discuss tfos matter in the hallway with 

Trooper Mitchell. 
A. I don't know. I got a coca-cola and smoked a cigarette, 

and he asked me about it and I told hini I didn't know nothing 
about it. He brought me back in, he went off somewhere and 
come back. - · 

Q. How many times did he talk to yon altogether, prior 
to the 17th. 

A. He hasn't talked to me but twice. 
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No further questions. 

The Defense rests. 

Adjournment for lunch at 1 p.m .. Court instructs Jury not 
. to discuss case to anybody or allovv anybody to dis-

Exh. #1 cuss it with them or have it discussed in their 
6/1/66 presence. If that rule is violated come back and 
page 41 ( report it to the Court. Court reconvenes at 2 p.m. 

Mr; Ellis makes statement to Court-Jury is outside Court
room. 

Mr. JDJlis: As it became apparent several of the witnesses 
made certain statements to me prior· to the' trial, their testi
mony varied in some respects from the testimony offered by 
'l1rooper Mitchell. Now the variation in the testimony of the 
two, that is the Chisholm boys and \Vood developed as a 
result of cross examination ·which was not put on as evjdence 
in chief of the Commonwealth. I submit .to 'the Court that' it 
would be proper for me to recall Trooper Mitchell to rebut or 
impeach the testimony of the two Chisholm boys as to regards 
to identification of the picture and certain other matters 
which have developed discrepancies here in the course of the 
trial. 

By The Court: You asked Ray Chisholm and James whether 
they were shown pictures. · 

Mr. Ellis: Travis Ray Chisholm said he wasn't shown any 
pictures and made no identification. 

Bv The Court: The other one said he was shown a lot of 
pict~lres and he picked out any one and said that was the 
man. 

Mr. Ellis: That is right. But that the one he picked ·out 
\vas not this man here. 

By The Court: Also, one of them said that the man "Willie" 

Exh. #1 
6/l/66 
page 42 

the one he knew was operating the Metros. 
M.r. Ellis: That is right. 
By The Court: Now, what do you want to do. 

( Mr. Kent: May it please the Court, this was the 
Commonwealth's witness. 

By The Court: \Vell, let him finish. I understand what he 
wants to do. No-w what did you say, Mr. Ellis. 

. Mr. Ellis: First, the witnesses have testified differently 
than what I anticipated they would. As a result· of prjor 
sworn testimony in this Court and prior to statements made 
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to me personally. That was admitted to by James Rudolph 
Chisholm on the stand. Now, the purpose of my calling 
Mitchell back is to impeach the testimony of those witnesses 
as to the identification of the pictures that were submitted 
to them by Mitchell, 

By The Court: Also prior inconsistent statements. 
Mr. Ellis: That is correct. 
By The Court: \Vhat do you have to say, .Mr. Kent. It is 

impeaching the Commonwealth's witness. I realize it 
"Mr. Ken.t: It is a little unusual, I grant that technically 

he should have asked that he be treated as an adverse witness 
if he is going to turn around and impeach him, which he did 
not do. He cross-examined him, and was rather rough with 
him. 

By The Court: I was wondering why you didn't object to 
him cross-examining his own witness and you didn't object. 
So he went ahead. I couldn't stop him and make a comment. 

Exh. #l 
6/1/66 
page 43 

Mr. Kent: The cross examination was highly 
beneficial to the Defense and there wasn't any 
need for me to interrupt him at that point and I 

r did not. As to the matter of calling the Trooper 
back as to the pictures, he has already made his 

statement about shmving the picture to the boys. 
By The Court: The Trooper has made statements on the 

picture . 
.Mr. Kent: They are already contradicted. As to statements 

made elsewhere, That is something e]se again-
By The Court: The Commonwealth Attorney states that he 

is taken by surprise, which I think certainly has great merit 
in it if he talked to the man ten minutes before he came in 
here, and it was apparent that he didn't expect th.e testimony 
that he got. Under those conditions I don't think he had to· 
ask permission to cross-examine if you didn't make any ob
jection as long as he went ahead and did it he ·was treating 
him as an adverse witness, and I think that being true, the 
Court is going to rule that he can contradict them, to rebut 
the evidence .. Now how far he can go on the pictures, I have 
some doubt, but I am not sure what Mitchell has said to 
showing the picture to both men. I am going to let him recall 
Mr . .Mitchell and if he gets to something you think is not a 
proper question you can make your objection again at that 
time . 

.Mr. Kent: Yes Sir, I wi]L 
By 'J1 he Court: Novv is there anything else, Mr. E1lis. 
Mr. Ellis: I would like only to say that had objections been 

made to the cross-examination of my own witness, I of 
course, would have requested permission of the 
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J~xh. # 1 Court to cross-examine him, because of their prior 
6/1/66 statements. . 
page 44 r Mr. Kent: Judge, I would like to ask one ques-

tion now. vVith reference to this witness that Mr. 
Ellis is attempting to impeach, particularly since it started 
out being the Commonwealth's witness, now Mr. Ellis has not 
yet so far, of course, by asking to impeach him he is treating 
him as an adverse witner;s. It is my understanding that he 
would either have to be adverse witness, he could be named 
so by him or by the Court, but in the absence of that, I don't. 
know if it is too material, but nevertheless he has not been 
made an adverse witness. 

By The Court: I an:1 going to rule that he can recall Mr. 
Mitchell to contradict those boys that proved to be _adverse 
when they were put on the stand. How far he goes, we rule on 
when we get there. 

All witnesses excused except Mr. Mitchell. 

By The Court: Let the record show that the Jury is in the 
box. Do you .. want the jury polled gentlemen. 

Both Counsel said they did not wish jury polled. 

MR. MITCHELL is recalled as a witness: 

By The Court: I understand that the Counsel for the 
Defendant wants object and except to this testimony. 

Mr. Kent: That is correct, Your Honor. 
By The Court: There may be certain matters 

Exh. #1 that come up that I haven't ruled on, and if you 
6/1/66 want objections to those you better make them to 
page 45 r the specific question, because that was a broad 

ruling I gave. The specific questions you still have 
to object to if you want to. I don't want to mislead you. 

Q. Trooper Mitchell, were you present in the Courtroom 
at the trial of Travis .Ray Chisholm for breaking and entering 
the store of J. R. Mills. 

A. Yes Sir, I ·was. 
Q. \Vere you also present at the trial of the case of Com

monwealth vs. Hammond Wood, in which case Travis Ray 
Chisholm testified. 

A. Yes I was. 
Q. In both cases you testified under oath, is that correct. 
A. Yes Sir. 
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Q. At the time did he testify as to who was with him at the 
time the store was broken into. -

A. Yes Sir. 
Q. Wh did he say was with him at the time. 
A. His brother, Jam es Rudolph Chisholm, Hammond vYood, 

and Willie Anderson. -
Q. During your investigation and conferences with Travis 

Ray Chisholm did you show'him any pictures. 
A. Yes I did. 
Q. How many pictures did you show him. 
A. One. -

Q. Did you ask him to identify that picture, or 
]i:xh. # 1 if he could identify that picture. 
6/1/66 A. Yes Sir. 
page 46 r Q. Did he identify the picture. 

A. Yes Sir. 
Q._ whose picture did he say it was. 

_A. \V-illiam Henry Anderson. 
Q. ·y..,T as that a picture of the defendant in this case. 
A. Yes Sir. 
Q. Did you show any pictures to James Chisholm. 
A. Yes Sir. -

Mr. Kent: I object to an;; testimony as to what James may 
or may not have said. Any testimony pertaining to him I 
object to. He was the Commonwealth's witness. 

· By The Court: Objection overruled. 
Mr. Kent: Objection and exception not~d. 

Q. How many pictures did you show James Chisholm. 
A. One. 
Q. Whose picture was that. 
A. \Yilliam Henry Anderson. 
Q. Was that a picture of the defendant in this case. 
A. Yes Sir. . 
Q. How many pictures did you use in the course of your 

investigation. 
A. Only the one. 

By The Court: Now Mr. Kent, do you have any questions 
you want to ask him about this phase of it, we have covered 
everything else. 

Exh. #1 
6/1/66 

Questions By Mr. Kent: 
Q. This picture, where did you say you procured 

it. -
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page 4 7 ( A. ·when I first talked to Jam es Rudolph Chis
holm, he mentioned a man kno .. wn to him as "\i\Tillie" 

who frequented beer joints in South Richmond who he de
scribed as about 45 years old. I went down the hallway to the 
Record Section of the Police Department of the City of 
Richmond and asked the Detective there whose name I didn't 
know, if he had ever known a gentlemen named \i\Tillie about 
45 years old who frequented beer joints in the Southside of 
Richmond. He went to their files and returned with a picture 
of \i\Tilliam Henry Anderson and gave it to me. 

Q. Do yon know when that picture was taken. 
A. No Sir. 
Q. \i\T as it a smiling' picture, o:r grim or-
A. No Sir, it wasn't smiling, it was just a police photograph. 

I have a similar picture, not of him, but it shows what type of 
photo it is. · . 

Q. I wouldn't want to see it unless it is the same picture 
that you had. So you don't know when the picture was taken 
or if it was taken of this man. 

A. It was taken of him, it had numbers on the face of it
Q. I know that, but you are just relying on records that 

>Vere created somewhere else, you don',t know who it was a 
picture of. Is that co.rrect. · · 

A. Since I seen Mr. Anderson, I am positive it was a 
picture of him. 

Exh. #1 Q. Are you positive beyond any reasonable 
6/1/66 doubt. 
page 48 ( A. Yes Sir, I am positive that the picture I had 

was of Mr, Anderson. At the time I had it I had 
never seen Mr. Anderson. 

Q. In your prior dealing ·with pictures have you ever been 
fooled by pictures and the people when you stacked them 
up against each other. 

Mr. Ellis: Your Honor, Please, I object to that. He said 
in this particular picture, he was positive of this. 

By The Court: He can now cross-examine on whether his 
statement of positiveness is reasonable or not. 

A. I don't recall that I have ever had any difficulty in that 
way. 

Q. From this picture, without now looking at the defendant, 
how many teeth ·would have been shown in the picture. 

A. It would not have shown any teeth, because his mouth 
was closed. 

No further questions : 
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Mr. Ellis states that this is all of the Commonwealth's Re
buttal. Jury is excused while the Court takes up the In
structions with Counsel. 

By The Court: Let the record slww that there are no ob
jections to the Instructions offered which the Court has stated 
it will granf. Now, is that a correct statement, Gentlemen; 

Both Counsel state that this is a correct state;ment. 

]~xh. #1 
6/l/66 Jury is brought back into box. 

page 49 r By The Court: Let the record show that the 
Jury is present and in the box, 12 men. Counsel 

is asked if they want Jury polled. Each answers "no". 

INSTRUCTION NO. l 

rrhe Court instructs the jury that the accused is presumed 
to be innocent and that such presumption goes with him 
through all states of the trial until the Commonwealth, upon 
which the burden of proof rests, has shown beyond a reason
able doubt that the accused is guilty. A doubt engendered 
by sympathy or by a dislilrn to accept the responsibility of 
convicting the accused is not a reasonable doubt. The law 
does not require proof amounting to absolute certainty, nor 
proof beyond all possibility of mistake. If, after having. 
carefully and impartially. heard and weighed all the evidence, 
you reach the conclusion that the accused is guilty with such· 
degree of certainty that you would act upon the faith of it 
in your own most important and critical affairs, then the 
evidence is sufficient to warrant a verdict of guilty. 

INSTRUCTION NO. 2 

The Court instructs the jury that if they believe from the 
evidence beyond a reasonable doubt that the accused, on the 
evening of February 7 and 8, 1966 drove .James Rudolph Chis-

holm, Hammond William Wood, Jr. and Travfa Ray 
:mxh. #l Chisholm from Richmond to J. R. Mills' Store for 
6/l/66 the purpose of breaking and entering the same, 
page 50 r rrhat J. R. Mills' Store was broken into and certain 

merchandise taken therefrom, and upon completion 
of the crime, drove the three above named persons back to 
Richmond with the articles that had been stolen, and that the 
accused knew that the purpose of the trip was to break and 
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enter J. R. Mills' Store, then you shall :find the accused guilty 
as charged in the indictment a:r;id :fix his punishment by con
finement in the penitentiary for not less than one nor more 
than twenty years or by confinement in jail not exceeding 
twelve months, or by a :fine not exceeding one thousand 
dollars, either or both. 

Mr. Ellis: May it please the Court, and Gentlemen of the 
Jury, as I tolq you when we started the case this morning 
there were certain things that we expected the evidence to 
show. Right now I ha,1e an opportunity to make an argument 
to you and then Mr. Kent will have an opportunity to reply 
and sum up what he considers to be the saving features of 
the case and then I will have an opportunity to rebut or reply 
to anything that he has to say. I would like to say this :first, 
that the Court has given you certain instructions, and the 
:first instruction deals with the presumption of innocence. The 

Court tells you this, the Court instructs the jury 
Exh. #1 that the accused is presumed to be innocent and 
G/l/66 that such presumption goes with him through all 
page 51 . ~ stages of the trial unW the Commonwealth, upon 

whom the burden rests, has shown beyond a rea
sonable doubt that the accused is guilty. So it is encumbered 
upon the Commonwealth to present evidence which is satis
factory so that in your minds yon will believe beyond any 
reasonable doubt that the accused is guilty. Now, what 
is a reasonable doubt. r:Che Court goes on further and defines 
that. It says, a doubt engendered by sympathy or by a dislike 
to accept the responsibility of convicting the accused is not a 
reasonable doubt. The law does not require proof amounting 
to absolute certainty, nor proof beyond all possibility of mis
take. If, after having carefully and impartially heard and 
w<~ighed all the evidence, you reach the conclusion that the 
accused is guilty with such a degree of certainty that yon 
would act upon the faith of it in your own most important 
and critical affairs, then the evidence is sufficient to warrant a 
verdict of guilty. So Gentlemen, the Commonwealth is not 
required, under this instruction beyond all possibility of mis
take that the accused is guilty. If you believe the evidence 
and would act upon that as you would in your own most 
critical affairs, then that is sufficient. 

Now what do we have to show to your satisfaction, in oi·der 
to prove the accused guilty. This is covered in 

Exh. #1 Instruction No. 2. ~~he Court instructs the Jury 
6/1/66 that if they believe from the evidence beyond a 
page 52 ~ reasonable doubt that the accused on the evening 

of February 7 and 8, 1966 drove Jam es Rudolph 
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Chisholm, Hammond vVilliam \V"ood, Jr. and Travis Ray 
Chisholm from Richmond to J. R. Mills' Store for the purpose 
of breaking and entering the same, that J. R. Mills' Store was 
broken into and certain merchandise taken therefrom and upon 
completion of the crime drove the three above named persons 
back to Richmond with the articles that had been stolen and 
that the accused knew that the purpose of the trip was to 
break and enter J. R. Mills' Store then you shall find the 
accused guilty as charged in the indictment. · 

They are the Court's Instructions. Now, what is it that 
you have to determine. I submit to you that there is absolutely 
no question in this case that J. R. :Mills' Store was broken 
into. That there is absolutely no questions that certain 
articles were taken from J. R. Mills' Store. This is not denied. 
TJ1ere is absolutely no question that Travis Chisholm, James 
Rudolph Chisholm and Hammond vVood went to the Store 
and broke and entered the store and got certain articles which 
they took back to Richmond. You do not have to resolve those 
questions. The question and the sole issue in this case is was 
the accused, V\Tilliam Anderson, the man who accompanied 

them and drove them to the store and drove them 
J!Jxh .. # 1 back to Richmond, and did he know at the time of 
6/1/66 going out th·ere and going back that the store was 
page 53 f to be broken into and had been broken into. That 

is the question which you gentlemen have to de
termine. Now, let us look at the evidence that has been 
presented to you on this question. Again I will not go through 
the evidence of Mr. Mills, I will confine this to identification 
of the accused. 

Trooper Mitchell took the stand and he testified that after 
having arrested these other boys he showed Travis Chisholm 
a picture, he showed James Rudolph Chisholm a picture. A 
picture which he had obtained after getting certain informa
tion from James Chisholm. The picture was of the accused, 
and it was identified bv both as the man who drove them 
out there. Now it is true" that the Commonwealth called James 
Chisholm. The Commonwealth also called Travis Chisholm as 
a witness. In both instances I think it was apparent that their 
testimony would be something other than what it was. They 
denied on direct examination that \V"illiam Anderson, the 
accused sitting before you, was the man that drove them 
out there, or was the man that brought them back. r:I~hey 
denied that he had any part in the crime. It was at. this point 
that it was undertaken to impeach those witnesses and we 
have put Trooper Mitchell back on the stand in rebuttal and 
he has testified to you that he was present in Court when 

Travis Chisholm, on two prior occasions, under 
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]!.;xh. #l oath, sitting in the same witness chair, testified 
6/l/66 that Vlilliam Anderson was the man who drove 
page. 54 ~ them out there and drove them back. Trooper 

Mitchell also testified that he only showed one 
picture to James Chisholm, that was the picture of this man, 
and that was identified by James Chisholm. He further 
testified that he only sho:\ved one picture to Travis Chisholm, 
that ·was the picture of this man, and that was the picture 
that was identified. So it is interesting to see how .these wit
nesses changed their story. Not only that but James Chis
holm took the stand on first testimony this morning and said 
that four people went with them out to the store, and then 
admitted that he told me not thirty minutes earlier that only 
three people went and that his brother drove the car. 

That brings us dmvn to the accused himself. v\7J1at have . 
been his actions regarding this crime. He was not to be 
found immediately after the perpetuation of the crime, but 
was picked up some time later. He denied any participation 
in the. crime. Subsequent, outside the Court Room he had a 
conversation with Mr. Mitchell apparently, he wants to make 
some kind of a deal. He wants to give some information, if he 
can ·work out a deal whereby he can get out of these charges. 
But no deal was to be made and he tens· Mr. Mitchell at that 
fone "yes" I drove the car out there, I let the boys out at 

Exh. #l 
6/l/66 
page 55 

Route 33 and Route 670 at the intersection, and I 
waited a ·while then I drove them back to Richmond. 
That I was dnink and I did not know what I was 

r doing. I didn't know they were going to ·break and 
enter. This is the accused' own statement after 

he had been repeatedly advised of his rights under the Con
stitution, and now he takes the stand and says "no" I never 
told Troo.per Mitchell that. I want you to believe me now. 
He ·would have you believe that Trooper Mitchell took this 
stand and lied. I think you· gentlemen can see through that. 
I think the evidence conclusively shows that the accused is 
guilty as charged in the indictment. I ask that you return 
a verdict as such. 

Closing Argument By Mr. Kent.: 

Gentlemen of the Jury, I don't think it need be that I should 
repeat all that the Commonwealth's Attorney has told you 
about the Instructions as the Judge has instructed you about 
reasonable doubt. I do feel, however, that we here have an 
unusual case and very much conflicting testimony as to 
identification of "Willie", or \Villiam Henry Anderson and 
the other man. They referred to him by those terms and 



\Villiam H. Anderson v. C. C. Peyton, Supt., etc. 95 

definitely conflict as to just who this fourth party was that 
accompanied the three boys to the J. R. Mills Store. As the 
Commonwealth Attorney has told you he has put the Officer 
back on to show that there is conflict, and there is conflict. 

\i\Thile there is definitely conflict about it, in fact 
Exh. #1 there is so much conflict about all of the identifica-
6/1/66 tion of this defendant hinges on a picture that the 
page 56 r conflict in the testimony of the three witnesses who 

are the sole ones who would have known about 
what happened is of such a nature as to make it difficult for 
us to tell anything about what happened. Trooper Mitchell 
was relying on the same persons to make identification from 
a picture and remember this picture is a real key item. It is 
around this picture that the Commonwealth m:nst rest its 
identification of this defendant, due to the so called impeach
ment or showing of conflict in the testimony of the other 
witnesses, and the Trooper's lack of knowledge of anything 
except the statements of these same witnesses and therefore, 
we are in the position of being asked to take this identifica
tion made from a picture which, so far as this Jury is con
cerned, or as far as this Court is concerned, is an utterly 
blank picture because we do not have the picture, and we do 
not have anything with which to gauge the identification of 
this defendant as being the person who the same three wit
nesses talked about to this same Officer. As to any statements 
that were made on the second interrogation of the defendant 
the testimony has shown that the defendant was upset, shaky, 
had been in jail for five or six days, from the 13th to the 17th, 
that there was negotiations with Mitchell bargaining back and 

forth, so it certainly shows some element of fear 
Exh. #1 there. vVe have no statement from the Trooper, 
6/1/66 in fact, he said he warned him of his Constitutional 
page 57 r rights when he first talked to him but ·when he 

came to this so called confession, that he warned 
him, or did not warn him of his Constitutional rights. The 
evidence shows that he was not represented by an Attorney 
at the time, and it is also conflicting as to just what specifically 
all of the conversation was in the hallway of the County 
Court. I do feel that in ordet to identify this "\iVirne" as 
''The \Villie" or the fourth man based on this identification 
from a picture that we do not have here before us is really 
testing reasonable doubt, and I ask that the Jury take this 
into consideration in their deliberation. 

Rebuttal-Mr. Ellis: 

Gentlemen of the Jury, there is really only one point that 



96 Supreme Court of Appeals of Virginia 

I would like to leave with you because I think your decision 
will rest on the witnesses as you have heard them and how 
you place credence in what those individual witnesses said. 
As I said,· Trooper Mitchell took the stand. He has no ax to 
grind with anyone. It was shown by the other witnesses that 
the identification was made. But now the defense asks that 
you believe the testimony of the defendant, in which he 
denied making such a statement that he participated in the 
crime and in effect told you gentlemen that if Trooper 

· Mitchell said that he said those things that he was, 
J!:xh. # l in effect, not telling the truth. I want to remind 
6/1/66 yon gentlemen that the first thing the witness said 
page 58 ~ in response to the first question on cross-examina-

tion and that was "have you ever been convicted 
of a felony before", the answer was "Yes". So the defense is 
asking that you take the word of a felon. I ask that you find 
the defendant guilty. · 

Sheriff is instructed by the Court to 1 take the Jury and 
Instructions into Jury room at 2 :50 p.m. with instructions 
from the Court to elect a foreman who will sign the verdicL 

Jury returns at 3 :10 P.M. and states that they find the 
defendant guilty and fix his punishment at five years. 

The Court instructs the Jury to return to the Jury room 
and write the verdict and that it be signed by the foreman. 

Jury returns with following verdict : 

"\Ve the Jury, find the accused guilty of Statutory Burglary 
as charged in the indictment and fix his punishment at 5 
years confinement in the penitentiary." 

(Signed) S. C. Thomas, Foreman 

Court .asks Jury if that is the verdict of each one. All 
· say that it is. · 

Exh. #1 
6/1/66 

page 59 

motion. 

Mr. Kent: I would like to move that the Court 
set aside the verdict of the Jury as being contrary 
to the law and the facts in the case. 

Motion is overruled by the Court. 

Mr. Kent notes his objection and excepts to the 
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Mr. Kent: I have been instructed bv mv Client to note an 
appeal. · "' ·· 
. By· T.he Court: He has 60 days fron1 the time of the judg
ment of the Court to note an appeal. 

Mr. Kent: I want to make sure the Court was aware of it. 
By The Court: I am aw3:re of it, but that is your. duty 

and not mine. \\Then I get through here today this will pass· 
out of my mind and another one will pass in. I will pronounce 
sentence on him and then vou have 60 davs to note vour 
appeal and theri there are n1any other thingS' yon ha:v~ to do. 

·I will not try to tell you, you know. 
·Do yon know any reason why I shouldn't pass sentence on 

you now, Mr. Anderson. · · 
Defendant: I don't know of any. 

· By The Court: Stand up. The Jury having found you 
guilty of Statutory Burglary as charged in the Indictmeµt · 
the Court finds yon guilty of Statutory Burglary and in ac
cordance ·with the verdict of the Jury sentences you to five 
years confinement in the State Penitentiary. The Sheriff will 
take charge. 

If you want to note an appeal Mr. Kent will visit you in 
the jail and do what is necessary. 

* * * 

A Copy-Teste: 

· Howard G. Turner, Clerk. 
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