


IN THE 

Supreme Court of Appeals of Virginia 
A~l~ RICHMOND 

Record No. 6859 

VIRGI JI : 

I n the upreme Court of Appeals held at the Snpreme 
Conrt of Appeals Building in th City of Richmond on Mon
day the 4th day of December, 1967. 

\VILLIAM T. GRASTY, EXEC TOR IN 
ACCORDANCE \VTTI-I THE \VILL OF ROBERT 
VANDERPOEL CLARK, JR. , DECEASED, A JD 
THE ORDER OF THE CIRCUIT COURT OF 
FAUQUIER COUNTY E JTBRJ~D ON MARCH 
15, 1965, Appellant, 

again t 

SUZANrJE D. CLARK, ELIZABETH D. CLARK AND 
N. HOLMES CLARE, EXEC TOR IN 
ACCORDA JCE '\VITI-I THE \VILL OF ROBERT 
VA DERPOBL CLARK, JR., DECEA ~D. A JD 
THE ORDER OF THE CIRCUIT CO R'l' OF 
FAUQUIER CO NTY EN'J~ERED ON 
MARCH 15, 1965, Appell ees. 

From the Gircuit Court of Fauquier Connty 
Rayner V. Snead, Judge 

Upon the pebtion of 'William T. Grasty, Executor in ac
cordance with the will of Robert Vanderpoel Clark, Jr., d -
ceased, and the order of the 'i ircuit Court of Fauquier 
County ntered on March 15, 1965, an appeal and super
sedeas is awarded him from a deere entered by the Circuit 

ourt of :B auqui er County on the 3rd day of March, 1967, 
in a certain chancery cause then therein depending, wher in 
Suzanne D. Clark and another w re plaintiff and the pe
ti.oner and anoth er were defendants; no bond being required. 



2 Supreme Court of Appeals of Virginia 

RECORD 

* * * * * 

page 1 r 

* * * * 

PETITION 

Now comes the petitioner s, Suzanne D. Clark and E liza
beth D. Clark, and move the Court for a temporary injunc
tion against the defendant, \Villiam T. Grasty, for the r eason 
that: 

1. The said 'William T. Grasty is co-executor of the estate 
of Robert Vanderpoel Clark, Jr. in the State of Virginia, 
pursuant to the order of thi s Court enter ed March 15, 1965. 

2. By decree enter ed in this cause on November 14, 1966, 
pursuant to the ruling announced orally at the con

page 2 r elusion of the hearing in thi cau e held on the 
11th day of October, 196G, this Court absolved the 

said co-executor from any r e ponsibility to the estate or any 
beneficiaries ther eof with r espect to the filing of J1'"~ ederal 
and Virginia income, estate or inheritance tax r eturns. 

3. On or about October 29, 1966, the said 'William T. 
Grasty caused to be instituted in the Circuit Court of the 
City of Richmond, Virginia, a petition for writ of 1nandam~r,s 
against C. H. Morrisett, State Tax Commissioner , a copy 
of which is attached her eto and prayed to be r ead as a part 
her eof, ·which petition seeks to nullify all inheritance and 
income tax r eturns her etofore filed for said estate. 

4. The said vVilliam T . Grasty has also initiated adminis
trative proceedings for the purpose of causing and taxing 
authori ties of the United States to nullify the f ederal estate 
tax and income tax r eturns her etofore :filed or said estate. 

5. His said action cannot benefit the inter ests of said 
estate or of any person inter ested ther ein in any manner. 

6. By his said wilful, deliberate and r eckless actions the 
said defendant, vVilliam T. Grasty, has cr eated the risk of 
subjecting the said estate to substantial penalti es, inter est and 
oth er charges and of losing th e benefit of the election of th e 
optional valuation date for estate tax purposes and the selec
tion of a fi scal year for income tax purposes, all to the gr eat 
expense and detriment of the estate of which he is fi -

duciary. 
page 3 ( vVHEREFORE, it is prayed that the said Wil

liam T. Grasty be forthwith enjoined and r estrained 
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f r om proceeding further with his efforts to prosecute the said 
proceeding for a writ of manda.mus and hi s efforts to carry 
on any judicial, administrative or other proceedings or action 
designed to question the validity of F ederal or Virginia state 
income, estate or inheritance tax r eturns heretofore filed on 
behalf of said estate and that snch injunction may extend to 
the said defendant, \Nilliam T. Grasty, his agents, attorneys 
and all other per sons acting on his behalf ; and that pe
titioner s shall have such other, furth er and general r eli ef 
as to equity may seem meet. 

And your petitioner s will ever pray, etc. 

Filed Nov. 21-1966. 

* * 

page 14 r 

* 

ANSvVER 

SUZANNE D. CLARK and 
ELIZABETH D. CLARK 

Bv THOMASV. MONAHAN 
·· Counsel 

B. B. BEACH, D. C. 

* * 

* * * 

Now com es the defendant N. Holmes Clare, Executor, etc. 
as her einabove styled, and for answer to the petition filed in 
the above cause admits the allegations set out in paragraphs 
1 through 6 of said petition and joins in the prayer s for r elief 
set out ther eafter. 

Filed Nov. 28, 1966. 

* * 

page 16 r 

* * 

N. HOLMES CLARE 

By WILLIAM R. \VADDELL 
Of Counsel 

H. L. PEARSON, Clerk 

* * * 

* 

The 29th day of November, 1966, came th e Complainan ts 
and the Defendants in the above styled cause upon the motion 
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of the Complainants for a temporary injunction I ending a 
hearing, and the matt r was argued by couns l. 

Upon due consi deration, it is adjudg d and ordered tl1at 
said motion fo r temporary injunction pending a h aring, be, 
and the same i denied to which counsel for complainants 
ohjected and excepted. 

It is furth er adjudged and order ed that the Petition for 
injunction :filed herein and this cau e is et for h aring on 
the merits on th e 20th day of Decemb .r , 1966. Conn el for 
petitioner s ar e direc ted to :file such memorandum a they 
desire on or before D cember 7, 1966, and counsel for de
fendants, Grasty, Co-Ex c11tor, and \V. Holm Clare, Co
Executor are th r after directed to :file such memorandum 
as they desire on or before December 15, 1966. 

And this cau e i continued. 
Enter this 29th day of J ov., 1966. 

RAY ERV. NEAD, Jndge 

* * * * * 

page 17 r 
'~ • * :!-:-= • 

PLEA IN ABATEMENT 

Th defendant \Vi lliam T. Grasty, Executor, by counsel, 
r espectfully submits that thi Court ought not to take further 
cognizance of this the P etition in this l1ancery proceeding 
praying an injunction against him, becau e it i not per-
onally verified by an affidavit of th e P etitioners, or either 

of them, as r equired by Code of Virginia (1950) ~ 8-620. 
V\TJ1erefore said d f ndant prays judgment whetb er this 

Court can or will take any furth er cognizance of the action 
afore aid. 

l OLLING R. POWELL, JI~. 
GEORGE A. HORK __ A.N, JR. 
Conn el for defendant William T. 
Grasty, Executor 

page 18 r VERIFIC TION 

STATE OF VIRGI 'IA 
CO NTY OF ,To-wit : 

·william 'I. Gra ty, defendant, in the abov styled cause, 
being duly sworn, says that the allegations therein contained 
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are true except so far a they are ther ein stated to be on 
information and that so far as they are ther ein stated to be 
on information, he believes them to be true. 

-WILLIAM T. GRASTY 

Taken, sworn to and subscribed befor e me, a Notary Public 
in and for the State and County aforesaid, th is 14th day of 
December, 1966. 

My commission expires Sept. 8, 1968. 

Filed Dec. 15, 1966. 

page 19 ~ 

* * 

* 

HELEN S. vVALSH 
Notary Public 

B. B. BE ACH, D. C. 

* 

* 

DEMUl~RER 

The defendant vVilliam ':(1. Grasty, Executor, by counsel, 
states that the P etition for injunction in thi chancery pro
ceeding is not sufficient in Jaw for the following r easons : 

1. The P etition does not allege facts suffici ent to show 
that said Defendant is guilty of "willful, deliberate and r eck
Less actions" which risk "subjecting the said estate to sub
stantial penalties, inter est and other charges and of losing 
th e benefit of the election of the optional valuation date for 
estate tax purposes and the selection of a fiscal year for 
income tax purposes, all to the great expense and detriment 
of the estate of which he is fiduciary." 

2. The P etition does not alleo-e facts sufficient to show 
that said Defendant has violated any fiduciary duti es to the 

P etitioners her ein. 
page 20 ~ 3. The P etition does not allege facts sufficient 

to show that the P etition er s her ein are entitled to 
the injunctive r elief sought or to any other r elief. 

4. Th e P etition does not allege facts sufficient to show that 
the P etitioner s will suffer immediate and irreparable damage 
unless said Defendant is enjoin ed as prayed. 

5. '.rhe P etition does not allege facts sufficient to show that 
P etition ers do not have an adequate r emedy at law. 
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6. 'Ihe P etition does not allege that by this Court's ruling 
of October 11, 1966 and its Decr ee of November 15, 1966, in 
Chancery Cause No. 31 3, the Comt absolved aid Defendant, 
as co-executor, from any r sponsib.ility to the Commonwealth 
of Virginia or to the nited tates with r espect to :filing said 
Virginia and F ederal income tax r eturns, the inheritance 
tax r eturn and the e tate tax r eturn, and from any liability 
for the payment of said txesa . It i th adjudication of thi 
r esponsibility and liability that said Def ndant seeks in th e 
rnandc~m~bs proceedin()' and administrative proce ding. 

Filed Dec. J 5, 1966. 

page 21 r 
* 

* 

BOLLING R. POvVELL, JR. 
GEORGE A. HORKAN, JR. 
Coun el for Defendant vVilliam T. 
Grasty, Executor 

B. B. BEACH, D. C. 

* * * 

* 

ANS\iVER 

The defendant ViT]l]iam T. Grasty, E xecutor, by coun sel, in 
answer to the P etition :filed in this cause states : 

1. The said defendant admits th e allegation s contain ed 
in Paragraphs "1"; "3"; and "4" of said P etition. 

2. The said def ndan t d nie the allegation contain ed in 
Paragraphs "2"; "5" and "6". 

3. By way of further an swer to said P etition defendant 
alle()'es: 

(a ) In the mandantu...c; proceeding he in st itut d in the Ci r 
cuit Court of the City of Richmond on November 

page 22 r 1, 1966, the aid defendant as co-executor seeks an 
adjudi cation of his r esponsibili ties and li abilit~r to 

the Commonwealth of Virgini a for filin ()' Virginia income and 
inheritance tax r eturn , a question not adjudicated by thi s 
Conrt in its rul ing of 0 tober 11, 1966 or in its D cr ee of 
November 15, J966 in Chancery Cau e No. 31 3. 

(b) In the adm ini strative proceedin()' he in t ituted in the 
Internal Revenue eiTice, th said defendant, a · co- xecutor, 
eek an adjudication of his r e pon sibili t ies and l iabil ity to 

the United States for :filing F ederal incom and tate tax 
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r eturns, a question not adjudicated by this Court in its rul
ing of October 11, 1966 or in its Decr ee of November 15, 1966 
in Chancery Cause No. 31 3. 

(c) Th e aforesaid manclam,'Lt,S proceeding and administrative 
proceeding are in th e best intere t s of the estate and those 
entitled thereto in that the adjudication of th e is urs th er ein 
present d are neces ary to determine whether the tate is 
beino- I roperly admini ster ed with r espect to the tax in
volved and whether the tax r eturn r equired by law and 
regulations have been, and ar being, filed. 

(d) hould the Circuit Court for the City of Richmond 
andj or the Internal R evenue Service su tain the defendant, 
vVilliam T . Gra tv's contention that the tax returns r e
quired by law and· r egulations have not been filed, it will be 
because of the misfea ance of the defendant r. Holmes 
Clare, co-executor, and Tl1 e Chase Manhattan Bank, co
executor, who filed the tax r eturns involved notwithstanding 
the objections ther to of the d fendant ·william 'r. Grasty, 
co- xecutor; and should the tate be subjected to penalti s, 
inter est and other charg or be prejudiced in any other 
way by such m egal action of r. Holmes Clare, co-executor, 

and The Chase i[anhattan Bank, co-executor, in 
page 23 r undertaking to file tax r turns not complying 

with the r equi r ements of law and r gulati ons, the 
P etitioner s her ein will have a completely adequate legal 
r medy to surcharge said .!' • Holmes Clare, co-executor, and 
The Chase Manhattan Bank, co-executor, and r ecover any 
such damages from them and the securities on th eir bonds 
as co-ex cutors. 

(e) The Court does not have jurisdiction to njoin the 
defendant from pursuing his legal r emedi es befor e th Cir
cuit Court for the City of Ri chmond or before the Internal 
Revenue Service of the United States. 

Fil d Dec. 15, 1966. 

BOLLI G R. POWELL, JR. 
GEORGE A. HORKAN, JR. 
Counsel or Defendant William T. 
Gra ty, Executor 

B. B . BEACH, D. C. 
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* * * * * 

This cause having come on to be heard on petitioner's 
petition for an injunction, this 20th day of December 1966, 
upon the appearance of all parties by counsel, and of the 
defendants in person, and having been argued by counsel, and 
it appearing to the court that a temporary injunction should 
issue, it is her eby 

OitDERED, ADJUDGED AND DECREED, That the de
fendant, \ iVilliam T. Grasty, individually and as an executor 
in accordance with the will of Robert Vanderpoel Clark, Jr., 
decea ed, and the order of the court enter ed March 15, 1965, 
his agents, attorneys, servants, employees, and all other per
sons acting on his behalf, directly or indirectly, be, and they 
her eby are, enjoined from: 

(a) prosecuting his action seeking a writ of m andamus 
against C. H. MorTi sette, the state tax commissioner of 
Virginia, instituted by said \ iVilliam T . Grasty as executor 
in civil action A-1910, on or about November 1, 1966, in the 
circuit court for the City of Richmond, Virginia; and 

(b) prosecuting other proceedings described by the said 
defendant, ·william T. Grasty, executor, as administrative 
proceedings instituted before the Internal R evenue Service 
of the UnitPd States, on or about November 9, 1966, and in tbe 
national office of said service ; and 

(c) instituting or prosecuting any other judicial, 
page 27 r administrative or other proceedings or action r e-

lat ing to the F ederal or Virginia estate or inheri
tance tax r eturns, :filed or to be filed by or on behalf of the 
estate of said Robert Vanderpoel Clark, Jr. , or seeking a 
ruling or other determination or guidance, formal or in
formal, 'lvith r espect ther eto. 

And thi s injunction shall r emain in full force and effect 
until such time as any appeal in Chancery Number 3183 in 
this court is :finally determined or disposed of by the Supreme 
Court of Appeal s of Virginia and the r ecord ther eof shall 
have been r eturned to and :filed in this court, and ther eafter 
until such time as the said defendant, -William T. Grasty, 
shall have given all of the other parties her eto by th eir r e
spective counsel r easonable notice that he intends to ask that 
thi s injunction be di ssolved, so that the matter may be heard 
and a determination made bv thi court as to whether this 
injunction shall be dissolved oi· made permanent. 

To all of which the defemdant, \Villiam T. Grasty, ex
ecutor, by counsel noted his objections and exceptions . 
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ENTERED: 

page 41 ~ 

This 20th day of December, 1966. 

RAYNER V. 

* * :j(: *·' :t;: 

* :;:: * * * 

MOTION TO VACATE AND 
DISSOLVE INJUNCTION 

SNEAD 

William T. Grasty, Executor, Defendant, in th i cause, by 
Counsel, moves the Court to Vacate and Dissolve the In
junction enter ed by th e Court in this cause on December 
20th, 1966, and as grounds for his Motion states : 

1. The Court erred in enjoining the Defendant, -William 
T . Gras ty, Executor, rom furth er prosecuting hi s p ending 
mandamus proceeding in th e Circuit Court of the City of 
Richmond (William T . Grasty, Co-Executor of the J!}state of 
Robert V. Clark, Jr., Decea ed, vs C. H . Morrissett, State 
Tax Commissioner, Commonwealth of Virginia, CA-A-1910, 
Circuit Court of the City of Richmond, Virginia) because 
under Code of Virginia (1950), Section 8-611, the Court did 
not have juri sdiction to enjoin furth er prosecution of said 
mandamus proceeding then p ending in the Circuit Conrt of 

the City of Richmond. 
page 42 ~ 2. The Court erred in r efu sing to hear and ad-

judicate Defendant's Plea in Abatement and his 
Demurrer to the petition for an injunction, as r equired by 
Rule 2:1, Hules of th e Supreme Court of Appeals, and in 
granting the injunction without hearing and ruling upon said 
Plea in Abatement and Demurrer. 

3. The Court erred in R\varding the injunction when ther e 
was no competent sworn testimony by affidavit or otherwi se 
establishing plaintiff's equity as r equired by Code of Vir
ginia (1950), Section 8-620. 

4. The Court erred in awarding the injunction without r e
quiring th e plainti ffs to post the injunction bond r equired by 
Code of Virginia ( 1950), Section 8-623. 

5. 'J~he Court erred in characterizing its injunction a s 
"temporary" when in fact and in law it is not t emporary 
since the Court did not prescribe a definite and specific p eriod 
of time f or it to r emain in effect as r equired by Code of Vir
ginia (1950), Section 8-614. 
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6. The Court erred in characterizing its injunction as "tem
porary" when in fact and in law it i.s not t mporary since the 
Court did not prescribe a definite and specific period of time 
fo r it to r emain in effect which would be no longer than 
necessary to hear and adjudicate plaintiffs' petition for an 
injunction on its merit . 

7. The Court erred in enjoining Defendant from obtaining 
a timely hearing before and adjudication by the . Trea-
ury Department, Internal Revenue ervice, concerning his 

r esponsibiliti es, obligation , authority and liability a Co
Executor for th e preparation and filing of the U. . Estate 
tax r eturn and income tax r eturns as Co-Executor of this 
E state and paying all taxes due ther eunder in that; 

(a) The Comt is without juri sdicti on to enjoin Defendant 
f rom exhaustinO' hi s admini strative r emedies before the U. S. 

Government in a timely manner; 
paO'e 43 ( (b) The Court's injuncti on deni s to the De-

fendant due process and equal protection of law 
before a duly con tituted administrative agency of the United 

tate in violabon of the Fourteenth Am nclment to the 
Constitution of the United States. 

8. The Court erred in enjoining Defendant f rom having 
his day in Court b fo r e the Circuit Comt of the City of 
I ichmond and from obtaininO' an adjudication by that Court 
of his r esponsibilities, obligations, authority and liability 
as Co-Executor to the Commonwealth of Virginia for the 
preparation and filing of the Virginia inl1 eritance tax r eturn 
and the income tax r eturns and paying all taxes clue ther e
under as Co-Executor of thi Estate, in that; 

(a) The Court is without jurisdiction to njoin Defendant 
f r om exhausting his judicial r emedi es in a timely manner 
befor e the Circuit Court of the City of Richmond; 

(b) The Court's injunction denies to the D fenclant due 
process of law b for a duly constituted Court of the Com
monwealth of Virginia with jurisdi ction to hear said man
dam~t,S proceeding, all in violation of the Fourteenth Amend
ment to the Constitut ion of the United States . 

9. The Court erred in njoining Defendant from obtaining 
a timely hearing and adjudication of hi r esponsibilities, ob
ligations, authority and liability for the preparation and 
filing of U. S . and Virginia tax r eturns and for paying all 
taxe clue th er under a Co-Executor of this E tate, when, 
on the r ecord of thi cause ; 

(a) Th r e i no competent showing of the plaintiffs' legal 
standing to bring this uit; 

(b) Ther e is no competent showing that plaintiff do not 
have adequate r emedy at law; 
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(c) There is no competent showing that plaintiffs will suffer 
immediate and irreparable damage unless the De

page 44 r fendant is enjoined from exercising the judicial 
and admini. trative r emedies available to him under 

the law of Virginia and of the United States. 
10. The injunction was improvidently granted. 

DATED thi s 15th day of F ebruary, 1967. 

Filed Mar. 3, 1967. 

* 

page 45 ~ 

* * 

G. A. HORKA , JR. 
BOLLING R. POvVELL, JR. 
Counsel for vVilliam T . Grasty, 
Co-Executor, Defendant 

\\Tl\1:. D. HARRIS, Dep. Clerk 

* * 

* * 

DECRBE 

Thi s cause came on to be heard this day upon the petiti on 
of Suzanne D. Clark and E lizabeth D. Clark; th e separate 
answer s of defendants N. Holmes Clare and vVilliam T. 
Grasty; the motion of defendant \iVilliam T. Grasty to con
tina the cause ; the demurrer and plea in abatement of de
fendan t \Villiam T. Grasty ; the r ecord in N. Holmes Clare, 
E "·ecutor, etc. v. ·william rr. Grasty, IDxecu tor, etc., et al 
(Chancery File No. 3183 in this Comt) ; the injunction en
ter ed her ein Decem her 20, 1966; and the motion of defendant 
\Villi am T. Grasty to vacate and di ssolve the said injunction 
issued lw rein; the affidavit of L ewi s B. Greenbaum, of coun el 
for the defendant N. Holmes ']are, sworn to F ebruary 23, 
1967 in opposition ther eto; the Order F iling Stipulation en
t er ed thi s day, and the petitioner s and said defendant N. 
Holmes Clare having deni ed the allegations of th e aid mo
tion to vacate and di so lv ; and th e matter was argued by 
conn sel. 

The Court being of the opinion that the said injnnction 
her einbefore i sued should r emain in full force 

page 46 ~ and effec t until such time as any appeal in 
Chancery Number 3183 in this Court i finally de

termined or disposed of by the Supreme Court of Appeals 
of Viro·inia and the r eco.cd thereof shall have been r eturned 
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to and filed in this Court, and ther eafter until such tim e as 
the said defendant, \ i\Tilliam T. Gra ty, shall have given all of 
the other parties her eto by their r espective counsel r eason
able notice that he intends to ask that this injunction be dis
solved, so that the matter may be heard and a determination 
made by this Court as to wheth er this injun ction shall be dis
solved or made permanent, an as provided in the Court's 
Order of December 20, 1966, it is her eby, 

ORDERED, ADJUDGED AND DECREED that th e Mo
tion to Vacate and Dissolve the Injunction filed by the de
fendant, vVilliam T. Grasty, is hereby deni ed. 

To all of the foregoing defendant vVilliam T. Grasty noted 
his obj ections and exceptions on the grounds stated in the 
motion to vacate and dissolve. 

ENTERED thi 3rd day of March, 1967. 

RAYNER V. SNEAD, Jndge 

Entd. Mar. 3, 1967. \i\TM. D. HARRIS, Dep. Clerk 

page 58 ~ 

* * * 

* * :Y,= * 

NOTICE OF APPEAL AND 
ASSIGNMENTS OF ERROR 

Counsel for -Wilham T. Grasty, Executor in accordance 
with the \i\Till of Robert Vanderpoel Clark, Jr., Deceased, and 
the Order of this Court enter ed March 15th, 1965, Defendant 
in the above styled Chancery Cause, hereby gives Notice of 
Appeal from the Final Judgment and Decr ee enter ed her ein 
on March 3, 1967. 

The said \i\Tilliam T. Grasty, Executor, ·will petition th e 
Supreme Court of Appeals of Virginia for an Ap

page 59 ~ peal and S upersedeas with 1·espect to said Final 
Judgment and Decr ee and her eby sets forth his 

Assignments of Error as follows : 
1. The Court erred in enjoining the Defendant, \i\Tilliam T. 

Grasty, Executor, from further prosecuting his pending man
damus proceeding in the Circuit Court of th e City of Ri ch
mond (\i\Tilliam T. Grasty, Co-Executor of the E state of 
Robert V. Clark, Jr., Deceased, v C. H. Morri ssett, State 1'ax 
Commissioner, Commonwealth of Virgini a, CA-A-1910, Cir-
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cuit Court of the Cit.v of Richmond Virginia) because under 
Code of Virginia (1950) Section 8-611, the Conrt did not have 
jurisdiction to enjoin further prosecution of said mandamus 
proceeding then pending in the Circuit Court of the City of 
Richmond. 

2. The Court erred in r efusin g to l1 ear and adjudica te 
Defendant's Plea In Abatement and his Demurrer to the P e
tition for an injunction, as r equired by Rule 2 :1, Rules of the 
Supreme Court of Appeals, and in granting the injunction 
and then in r efusing to di ssolve it, without hearing and rul ing 
upon said Plea In Abatement and Demurrer. 

3. The Court erred in awarding the injunction and th en 
r efu sing to dissoh ·e it, when ther e was no competent sworn 
tes timony by affidavit or otherwi e establ ishing plaintiff ' 
equity as r equ ired by Code of Virgini a (1950), Section 8-
620. 

4. The Court erred in awarding the in junction and then in 
r efusing to dissolve it, without requiring the plaintiffs to post 
the injunct ion bond r equir ed by Code of Virg in ia (1950), 
Section 8-623. 
, 5. The Court erred in characteriz ing its injuncti on as "tem

porary" 'lvhen in fact and in law it is not tern
page 60 r porary since the Court did not prescribe a definite 

and specific peri od of time for it to r emain in effect 
as r equired by Code of Viro- inia (1950), Secti on -614. 

6. The Court erred in characterizing its injunction as 
"temporary" when in fact and in law it is not temporary since 
the Court did not prescribe a definite and pecific period of 
time fo r it to r emain in effect which would be no longer than 
necessary to hear and adjudicate plaintiffs' pet iti on for an 
injunction on its merits. 

7. The Court erred in enjoining Defendant f rom obtain ing 
a timely hearing befo re and ajudication by the U. S. Treasmy 
Department, Internal Revenue Service, con cerning his r espon
sibilities, obli gation. , authority and liability as Co-Executor 
for the preparation and fi ling of th e U. S. E state tax r etnrn 
and income tax r eturn . as Co-Executor of thi s E state and f or 
paying all taxes due th er eunder, and th en in r efu s ing to eli -
solve said injunction, in that; 

(a) The Court is without juri sdi ction to enjoin Defendant 
fr om exhausting hi s admini strative r emedi es before the U. S. 
Government in a timely manner; 

(b ) The Court's injunction deni es to th e Defendant due 
process and equal protection of law before a duly con tituted 
administrative agency of th e United State in violation of the 
Fourteenth Amendment to th e Constituti on of the United 
States. 
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8. The Court err ed in enjoining Defendant from having his 
day in Court before the Circuit Court of the City of Richmond 
and from obtaining an adjudication by that Court of hi 

respon ibilities, obligations, authority and liability 
page 61 ~ as Co-Executor to the Commonwealth of Virginia 

for the preparation and filing of the Virginia in
heritance tax r turn and the income tax r eturns and paying 
all taxes due ther eunder as Co-Executor of thi s Estat , and 
then in r fusina to di s olve aid injunction, in that: 

(a) The Court is without juri sdi ction to enjoin Defendant 
from exhausting hi s judicial r emedi es in a timely manner 
befor e the Circuit Court of the City of Richmond; 

(b ) The Court's injunction d ni s to the Defendant due 
proce s of law befor e a duly constitut d Court of the Com
monwealth of Virginia with jurisdiction to hear said man
damu"s proceeding, all in violation of the Fourte nth Amend
ment to the Con stitution of the nited tates. 

9. The Court err ed in enjoining, and then in r efusino· to 
dissolve said injunction, Def ndant from obtaining a timely 
hearing and adjudication of his res1 on ibiliti e , obligation , 
authority and liability for the preparation and :filing of U. S . 
and Virginia tax r eturns and for paying all taxes due th er e
under a Co-Executor of this Estate, when, on the r ecord of 
this cause : 

(a) Th er e is no competent showing of the plaintiffs' legal 
standing to bring thi s suit; 

(b) Ther e i · no compet ent bowing that plaintiffs do not 
have adequate r emedy at law; 

(c) Ther e is no competent showing that plaintiffs will 
suffer immediate and irreparable damage unless the De
fendant is enjoined from exercising the judicial and ad
ministrative r emcdi e availabl to him under th law of Vir-

ginia and of the United States. 
page 62 ~ 10. The oTanting of the injunction and the r e

fusal to dissolve it was improvident. 

DATED thi 6th day of {arch, 1967. 

Fil d :Mar. 7, 1967. 

BOLLING R. PUWELL, JR. 
GEORG E A. HORKA r, JR. 
Coun el for ·william ~r. Grasty, Co
Executor, D fendant 

B. B. BEACH, D. C. 
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page 80 r 
* 

MEMORANDUM OPINI O J 

The questions presently before th e Court in these two cases 
concern the administration of the estate of Robert Vande
poel Clark, Jr. To answer these questions necessitates a 
review of the r ecords in these cases and the r ecords of other 
proceedings involving this estate. 

Robert Vanderpoel Clark, Jr., her einafter called testator, 
a r esident of Fauquier County, Virginia, died testate in New 
York City October 4, 1964, leaving an estate valued at fr om 
nineteen to twenty-six million dollars of which $300,000.00 to 
$400,000.00 of real estate, tangible and intangible p er sonal 

property was in Fauquier County, Virginia. The 
page 81 r gr eat bulk of the estate consi ting of intano-ible 

personal property ·was held by the testa tor in 
New York. His will was dated January 26, 1962, and probated 
in the Surrogate Court of the County of New York on October 
16, 1964, and in this Court on F ebruary 1, 1965. 

Testator's mother, Suzanne D. Clark and his widow, Eliza
beth D. Clark, her einafter called beneficiaries, are the prin
cipal beneficiaries of the e tate and both are parti es in these 
proceedings. The testator in his will named The Chase 
Manhattan Bank and N. Holmes Clare, a New York attorney 
and his former counsel and draft ·man of the will executor s 
"of all my assets with the exception of my Virginia assets 
which will consist only of my r eal property in Virginia, any 
tangible personal property situated in that State, and any 
funds on d posit in banks located in Virginia". H e named 
N. Holmes Clare and \Villiam T. Grasty her einafter called 
Clare and Grasty r espectively, executors "for my Virginia 
assets". "Letters testamentary and letters of trusteeship" 
wer e dir ected to be issued to the executors and trustees by 
the Surr ogate's probate order of October 14, 1964, and pur
suant to said order Clar e and The Chase Manhattan Bank 

qualified as executors and trustees under the will 
page 82 r in New York. Grasty signed waiver of citation in 

connection with the New York probate. By letter 
of January 14, 1965, to the Clerk of this Court, Grasty r e
nounced his right to qualify "as an Executor of the Virginia 
assets" . This letter evidently was written as the result of an 
agreement between Grasty and the firm of Caplin, Battle 
and Harris dated November 18, 1964, which r ecited that 
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G1·a ty consider ed primary probate should be in Virginia 
but Clare ·would not modify probate proceedino· in New 
York. Thi s agreement which \vas signed by Caplin and 
Grasty provided that Grasty will r enounce the executorship 
in Virgini a and wm not qualify as executor, and if asked by 
the estate, Caplin will act as attorney for the estate in 
Virg inia. It further provided that in consideration for serv
ices already r ender ed by Gra ty, and upon Gra ty's agree
ment to give furth er a sistance "Caplin will r emit to Grasty 
50% of any net f ee (j. e. total fee, le s any unreimbursed 
out-of-pocket expenditures ) r ceived by Caplin from the 
aforesaid estate ; provided, howev er, that in no event will 
Caplin be obligated to pay, nor shall he pay, Gra ty more 
than $20,000.00". 

It was also aO'reed $5000.00 would be withheld 
page 83 ~ by Capl in to cover indebtedness of Grasty to the 

testator. By Jetter of F ebruary 2nd, to the Clerk 
of this Court Gra ty r etracted the r enunciation and asked 
to be permitted to qualify on the estate. By letter of F eb
ruary ] , 1965, and cl1 eck the agreed fee of $20,000.00 less 
$5000.00 and inter e t was forwarded to Grasty by th Battle 
firm . By letter of F ebruary 8, 1965, G. A. Horkan, Jr., 
conn el for Grasty r eturned the said check to th e Battle firm. 

Q,·er the objections of the benefi ciaries and Clare, Grasty 
was allowed to qualify with Clare as executor in this Court 
by order of March 15, 1965, upon pa·ym ent of probate taxes 
and costs of $25,946.67 on the total estate estimated at 
$19,44 ,000.00. No appeal was taken from thi s order . 

VirO'inia inh eritance taxe of over one million dollars 
on th e total estate have been paid; state and f deral income 
taxes haYe been paid; federal estate taxes of over 51f2 million 
have been paid. 

Ther e was r enunciation of the will by Elizabeth D. Clark 
on October 2, 1965. 

rr'h e principal and controlling issue in the e proceedings 
arises out of the di pute between Grasty and Clare 

page 84 ~ as to whether th e whole estate hould be adminis
ter ed under th e laws of Virginia becau e of the 

doctr in e of mobilia sequt~ntur personam and Virginia Code 
ection 64-131, or wh eth er the intent of the testator as set 

fortl1 in hi s will should go,·em and the "Virg inia a se ts" be 
admini ster ed in Virginia and all other assets in New York 
pur uant to th e lex sit~tS doctrine. , 

Th e Court has r esoJv d th is issue in Chancery Cause 31 3, 
by decr ee dated November 15, 1966, from which Grasty seeks 
an appeal. In thi nine pag decree, the Court pelled out the 
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intent of the testator and the duti es and obligation s of the 
executors with r espect to the admini stration of the estate. 

Th e intent of the testator as set forth in his -..vill was 
imminently plain that he desired all of hi s estate except his 
"Virginia assets" admini ter ed nnder the laws of New York. 
This Court so adjudicating th en determined th er e was no 
poli cy or statute that prohibited thi s intent from being carri ed 
out bv the executors under the terms of the will. 

In 'this r espect it is important to r emember that no creditor, 
or other per son was found to be prejudiced by this ruling 
and the benefi ciaries of the estate expressly r equested that the 

testator's intent in this regard be affirmed. 
page 5 ~ The doctrine of mobilia seq~~wn t~tr prsonam 

which coun el for executor G-rasty so strongly 
urged the Court to con ider and follow by bringing the 
New York assets to Viro·inia is meant to aid in the admini stra
tion of estates and to as ist in carrying out the testator's in
tent and not to frustrate or thwart tl1at intent. In my 
opinion to have appli ed th e doctrine to the admini stration 
of thi s estate ·would ha,·e meant that the intent of th e testator 
would have been ignored and the estate would l1ave under
gone burdensome expenses for no benefit to anyon e. See the 
excellent article on "Confli ct of Laws and The Administr a
tion of Decedent's P er sonal Property" in Virginia Law R e
vi ew, Volume 46, page 1345. 

Before the conclusion of the proceeding involving th e con
struct ion of the will, G-rasty attempted to have certain of th e 
federal and state tax r eturns declared null and void becan e 
he had not signed these r eturns although the tax authorities 
had indi cated no di ssati sfaction with them. In thi s r egard 
he fil ed a proceeding in th e Circuit Court of th e City of 
Richmond on November 1, 1966, asking that Court to i · ue 
a writ of ma.ndamus again t C. H . Morri ssette, the State rl,ax 
Commiss ion er, compelling him to 

(1) r equire all tax r eturns of the Clark estate be jointly 
made and signed by both Clare and G-rasty ; 

page 86 ~ (2 & 3) to r eject as nullities the Virginia in-
come tax r eturn and the Virginia inheritanc<-' tax 

r eturn filed by Clare. 

Deeming this and the similar r equests to the Internal 
R evenue Department to be in derogation of th e decree of this 
Court of November 15, 1966, without benefit of the estate and 
in fact detrimental ther eto and perceiving no u eful purpose 
to be served ther eby thi s Court on the petition of th e bene-
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ficiari e of the state in it di cretion enjoined Grasty from 
pr osecuting the mandamus proceeding and admini strative 
proce dino-s instituted b fore the Internal Revenue Service 
and fr om instituting other judicial, administrativ or other 
proceedings r elating to the federal or Virginia estate or 
inh er itance tax r etnm . The injunction of December 20, 1966, 
i to r emain in effect until Chancery Cau e 31 3 i finally 
determined by the Supreme Court of Appeals of Virginia. 

On February 15, 1967, Grasty by counsel fi l d a motion to 
Yacate and di · oh·e th e temporary injunction previously en
tered alleging the gr ound ther efor. It appearing to the 
Court tha t the injunction was tempor ary, that a final de
t rmination of all quesb ons in the cause could be made at a 
later time, that it was benefi cial for the estate for the injunc
tion to r emain in full force and effect and that the rights 

of no per son would be prejudic d by having the 
page 87 ~ injuncti on r emain in eff ect until uch time as 

ther e is a final determination of the question as to 
whether Grasty is a limited or general executor , the motion 
to dissolve was denied. 

The present moti on fo r a limited dissolution of the in
junct ion by Grasty so that he migl1t determine hi r esponsi
bili ty in r egard to filing tax r eturns for tb e estate is denied 
fo r the following r eason : 

J. Ther e would be no benefit to the estate by a limited 
di solution of the injunction. 

2. The decree of Jov mber 15, 1966, and Virginia statutes 
defined Grasty' r e ponsibility. 

3. F ederal law and instructions issued by the Internal 
Revenue Departm ent al o ufficiently delineate hi r esponsi
bility in r egard to the feder al state taxes. 

4. It would be a detriment to the estate and the beneficiaries 
thereof for him to continue to litigate and appear in ad
mini tratiYe proceeding to have hi s r espon ibiliti s defin d 
wh n they have already be n defined. 

~rhe benefi ciaries of th e estate filed a suit to r emove Grasty 
as executor of the estate on Novemb r 21, 1966, 

page 8 r alleging ubstantially the same grounds as in the 
injunction petition they fil d ao-ainst him; i. e. his 

(Grasty's ) activiti e r elating to tax matter s. Ther was a 
motion by the beneficiarie to consolidate this with the in
junct ion "suit, Chancery Cause 3295. The matter wa con
tinued by order of November 29, 1966. On December 15, 1966, 
conn el for Gra ty filed a motion to quash service of motion 
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:for hi s r emoval. On December 20, 1966 counsel for Grasty 
filed a motion for a continuance which was granted. On J an
nary 20, 1967, an amended motion to quash service of motion 
for r emo\'al was fi led by counsel for Grasty. On F ehrnary 
13, 1967, counsel for Clare moved that the motion to r emove 
be consolidated with Probate File 382. On F ebruary 15, J 967, 
after considering bri t-f and arO'ument of coun el the Court 
den i<'d tlH' motion of Grasty to quash service and denied the 
moti on of th e ben efi ciaries to r emove him a execntor. On 
March 3, 1967, the Court took under advisement the motion 
of benefi ciar ies and Clare to vacate the decr ee of F ebruary 
J 5, 1967; the moti on to conso lidate and the motion to r emove 
Grasty. On March 27, 1967, the Court con idering tl1 r e was 
no objection by coun sel for Grasty scheduled the cau , e for 
fur ther hearing on all issues ra ised by the pleadings. 

R easons for the adYer se ruling on the obj c
page 9 ~ tions made by counsel for Grasty to pr ocedural 

matters need not he outlined ince the motion for 
removal is denied. 

The motion to consoli date with probate proceeding nurn-
her 382 is denied because : 

(l) Th i is within th discretion of the Court and no . uffi
cient r eason to consolidate ha been shown. 

(2 ) Probate proc dure 3 2 i made an exhibit in Chancery 
Cause No. 3296 which in effect makes it a part of Chancery 
CallSe Jo. 3.296. 

Th e motion to r emoye Gra tv as an executor i denied for 
th e following reasons : · 

(l) H e was enjo ined f rom doing the acts which the bene
fi ciar ie now state are ground ~ for his r emoval. Having 
obtained the r eli ef by the injunction which tl1 ey now se k in 
this ui t , complainants han no good cau e to eek the r e
moval of Gra ty as executor. 

(2) The estate i heing admini ter ed pursnant to previou s 
directions of this Cour t wh ich has continuing j nri. di ction to 

see that these direct ions are carried out. 
1 age 90 r (3 ) A lthough the r ecord indicates there is fric-

tion between the two execu tor this alone is not 
grounds for n 'moya] of one. There is no allegation or evi
dence that Grasty is gui lty of any fraud, breach of trust or 
gro s neglect that would justify r emoval. See Wi l on v. 
Kab le, 177 Va. 668. This ca e and the citations therein set 
forth some of the ground for r emoval of a fid uciary none 
of which appear in the case at bar. 
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In all of these proceedings involving this estate there seems 
to be littl if any conflict in the evidence and not great 
enough conflict in the law to justify the extensive litigation 
that has taken place. The executors should cease and desist 
from bicker ing between them elves, r esolve any di agree
ments they have and proceed to admini ster this estate a 
expeditiously and economically a possible for the benefit of 
any creditor and the beneficiaries. 

The decr ees previously presented will be nter d this 1st 
day of June, 1967. 

F iled June 5, 1967. 

* * 

page 21 ~ 

* * 

RAYNER V. SNEAD, Judge 

B. B. BEACH, Dep. Cllc 

* * * 

* * * 

The Court: Now, it seem only r ea onable for thi Court 
to take whatever action is necessary to see that it deer es are 
carried into effect until they are r ever sed by th e Court of 
Appeal . 

It seems to me that in taking th se action against the 
F ederal authorities and again st the state tax authoritie , that 
you are trying to go beyond the terms of this decr ee of 
N onmber 15, 1966 which attempted to defin e our au-

thority. 
page 22 ~ So, it seem only r easonable that you defer any 

attack on these r eturns until your ri ghts are ad
judicated by the Court of App als in some manner differ ently 
from th e way thi Courtha adjudicated them. 

This injunction seems only r easonable and necessary to 
uphold a decr ee entered in thi s Court on NoYember 15, 1966. 

Iow, I am not making any final adjudication on the in
junction suit, of course, unti l I hear the evidence or until 
I rule on the demurrers; but certainly, t emporarily until 
we can get a more definitive action or definitive ruling, cer
tainly you shoulQ_n't proceed to attack these r eturns that have 
been r egularly and duly filed and r egularly and duly accepted 
by the tax authoritie . 

If you point out something to the Court that shows that 
they are erroneous or fraudulently filed or that they will be 
costly to th e estate, of course yon should proceed; but simply 
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because Mr. Grasty hasn't signed them, that is ridiculous to 
this Court. 

* * * * 

page 23 r 

* * * * * 

The Court: I will tell you how I would suggest that yon 
proceed. 

I would proceed with all due speed to get before the Conrt 
of Appeals in Chancery 3183. 

Mr. Powell: \"1 e will do that, Your Honor. 
The Court : Then you may have some more authoritative 

guidelines. But until you do that; ther e is a ruling in thf> 
Court of Appeals, the injunction will continue in effect. 

* * * 

The Court: This is a t emporary injunction. I will hear all 
of these other matters when you get a ruling on 

page 24 r this in the master case, 3183. 
This is a temporary injunction. I am not en

tering any permanent injunction on this. 
Mr. Powell: Now, i the Court now entering an injunction 

at this point of the proceeding ~ I am a little confused. 
The Court: Yes, ther e is no question about that. I am 

asking that yo u proceed r egularly and not attack the esta tf> 
and not cause it burdens of defending all of these suits until 
you lmow what your authority is. Let the Court of Appeal 
direct you as to what your authority is and how far you can 
go. Then you will know; you will kno·w what you are supposed 
to do when you get a ruling in this suit for the construction 
of the will. 

* * * * 

page 25 r 

* * * 

Mr. Powell: I take it, then, it is the disposition of the 
Court this morning, simply to enter a t emporary r estraining 
order. 

The Court: That's correct. 
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Mr. Powell: Now, can we define- of course, we will note 
our objection and exception to entering such an order to 
protect our position on the r ecord. There are several features 
of the order-

The Court. : This should have been done. If I had had any 
idea you were planning to attack this estate in the manner 
that has been alleged here, or without ruling on the merits 
of the case, I would have made this part of the November 15, 
1966 decr ee. 

* 

A Copy-Teste : 

Howard G. Turner, Clerk 
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