









































































































































App. 44

(5) On or about October 5, 1964, the Testator »
widow, Elizabeth D. Clark, and his mother, Suzanne D.
Clark, executed at the request of N. Holmes Clare, waiv-
ers of service of citation and consents to probate of the
Will in the Surrogate’s Court of the County of New York,
New York, true copies of which are attached hereto as
Exhibits 2 and 3, respectively. On or about October 7,
1964, N. Holmes Clare was in Middleburg, Virginia, and
requested that William T. Grasty execute a waiver of
service of citation and consent to probate of the Will in
the Surrogate’s Court of the County of New York. A
true copy thereof is attached hereto as Exhibi 4. Mr.
Grasty executed and acknowledged this waiver and con-
sent on or about October 7, 1964.

(6) Complainant N. Holmes Clare is a resident of
and domiciled in the State of New York, practicing law
in that state, and respondent William T. Grasty is a resi-
dent of and domiciled in Fauquier County, Virginia,
practicing law in that State.

(7) On December 23, 1964 on the application of N.
Holmes Clare, the original Will was ordered by the Surro-
gate’s Court to be transmitted to the Circuit Court of
Fauquier County. A true copy of the application and
order is annexed as Exhibits 6 and 6A hereto. On Febru-
ary 1, 1965, the original Will was adjudged by this Court
to be the decedent’s last will and ordered to be recorded in
the office of the Clerk of this Court on payment of pro-
bate costs. A true copy of the said order is annexed as
Exhibit 7 hereto and a true copy of the letter of the Clerk
advising Mr. Clare of the amount of the Probate Tax
payable is attached hereto as Exhibit 8.











































App. 58

paid principal balance on October 4, 1964 (the date on
which the testator died) was $6390.44 plus accrued in-
terest from August 15, 1964, and the unpaid principal
balance on March 15, 1965, the date on which the Com-
plainant and the Respondent qualified in this Court, was
$5762.35 plus accrued interest at the rate of 6% per
annum from February 24, 1965, such unpaid balance and
the interest thereon evidenced by the said note (herein-
after called the Waters Note) shall be included among
the assets of the testator for which the Complainant and
the Respondent are accountable.

3. The Complainant and the Respondent have no duty
or responsibility to attempt to obtain the transfer to Vir-
ginia of the assets being administered by the Executors
of the testator duly qualified in New York; and the com-
plainant and the Respondent are responsible only for
performing such acts as may be required to carry out the
provisions of Article SEconD of the Will and as provided
herein.

4. The Complainant and Respondent are not respon-
sible for marshalling and delivering to the said widow of
the testator, pursuant to her renunciation of the Will filed
in this Court or her election to take against the Will filed
in New York, any part of the testator’s estate, other than
those Virginia assets, or the proceeds from the sale of
those Virginia assets, to which she may be entitled.

5. The Respondent is not responsible to the estate or
the Beneficiaries for the preparation and filing of the
Virginia and federal income tax returns of the testator’s
estate and the final returns of the testator, the Virginia
inheritance tax return, and the federal estate tax return,
or for the payment of such taxes; subject, however, to the
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require that the said Virginia income and inheritance
tax returns be jointly made, signed under oath and filed
by the plaintiff, as the resident Virginia co-executor, and
by the non-resident Virginia co-executor. The plaintiff
has demanded that the defendant, as State Tax Com-
missioner, perform this statutory imposed duty, but the
defendant has wrongfully refused to do so. Instead,
the defendant, in wrongful breach of his statutory duty,
is permitting the filing of said Virginia income tax returns
by the Chase Manhattan Bank, a foreign corporate fi-
duciary not qualified as an executor of this estate in
Virginia, and not qualified to do business in Virginia
and prohibited from performing these, or any other, acts
of administration of this estate in Virginia by Code of
Virginia (1950, as amended) Sections 6-9 and 26-59.
Also, in wrongful breach of his statutory duty, the de-
fendant is permitting the filing of said Virginia inheritance
tax return by the non-resident Virginia co-executor alone
and to the exclusion of the plaintiff, as the resident
Virginia domiciliary co-executor.

7. By reason of said unlawful behavior of the defend-
ant as State Tax Commissioner, the plaintiff is being
wrongfully prevented from performing his aforesaid
statutory imposed duties to the State of Virginia and
other creditors of this estate an to the heirs and de-
visees of the deceased testator in the administration of this
estate in Virginia, notwithstanding said statutes imposed
upon plaintiff personal responsibility and liability to do
$0.

8. Plaintiff is without any adequate ordinary legal
remedy to compel the defendant to perform his aforesaid
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Letter from Mr. Grasty’s Counsel to Manhattan District Director
with Enclosed Affidavit and Power of Attorney Signed by
Mr. Grasty (November 9, 1966)

Upperville, Virginia
November 9, 1966

District Director of Internal Revenue
P. O. Box 3100, Church Street Station
New York, N. Y. 10015

Attn: Field Audit Group # 508, Mr. Louis Bindell
RE: Estate of Robert V. Clark, Jr.

Dear Mr. Bindell:

Following up my meeting with you and Mr. Saltzman
and other officials of the New York District Director’s
office, I am enclosing herewith an affidavit executed by
William T. Grasty setting forth his objections to the
present handling of the tax returns of the Estate of Robert
Vanderpoel Clark, Jr. There is attached to this affidavit,
all true copies of previous correspondence with the District
Directors in Richmond and in New York on this matter
and a copy of Mr. Grasty’s qualification as resident
domiciliary executor of the Estate of Robert Vanderpoel
Clark, Jr.

Also enclosed is a power of attorney, in duplicate,
executed by Mr. Grasty, authorizing Bolling R. Powell,
Jr. and myself to represent Mr. Grasty in all tax matters
in connection with the administration of this Estate.

With the filing of this affidavit and supporting docu-
ments, I believe you now have the full picture of the



































































App. 88

Grasty as executor of the estate on November 21, 1966,
all ing substantially the same grounds as in the injunc-
tion petition they filed against him; i.e. his (Grasty’s)
activities relating to tax matters. There was a motion
by the beneficiaries to consolidate this with the injunction
suit, Chancery Cause 3295. The matter was continued
by order of November 29, 1966. On December 15, 1966,
counsel for Grasty filed a motion to quash service of
motion for his removal. On December 20, 1966 counsel
for Grasty filed a motion for a continuance which was
granted. On January 20, 1967, an amended motion to
quash service of motion for removal was filed by counsel
for Grasty. On February 13, 1967, counsel for Clare
moved that the motion to remove be consolidated with
Probate File 382. On February 15, 1967, after considering
briefs and argument of counsel the Court denied the
motion of Grasty to quash service and denied the motion
of the beneficiaries to remove him as executor. On March
3, 1967, the Court took under advisement the motion
of beneficiaries and Clare to vacate the decree of February
15, 1967; the motion to consolidate and the motion to
remove Grasty. On March 27, 1967, the Court consider-
ing there was no objection by counsel for Grasty scheduled
the cause for further hearing on all issues raised by the
pleadings.

Reasons for the adverse ruling on the objections made
by counsel for Grasty to procedural matters nced not be
outlined since the motion for removal is denied.

The motion to consolidate with probate proceedings
number 382 is denied because:

(1) This is within the discretion of the Court and no
sufficient reason to consolidate has been shown.
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This Consent Order was entered because the Circuit
Court of Fauquier County enjoined Mr. Grasty, as
Executor, from going forward with the subject man-
damus proceeding against the State Tax Commissioner.

On the date of December 4, 1967, the Supreme Court
of Appeals awarded Mr. Grasty, Executor, an appeal
and supersedeas from the Injunction Decree of the Cir-
cuit Court of Fauquier County. The Supreme Court of
Appeals also awarded an appeal and supersedeas to Mr.
Grasty from the decree of the Circuit Court of Fauquier
County construing the will and pertinent statutes of
Virginia.

Photocopies of the Supreme Court’s orders and the
Certificates of the Clerk are enclosed.

In view of this action of the Supreme Court of Appeals
Mr. Grasty is now free to go forward with the mandamus
proceeding. To that end I have drafted, and enclose
herewith, a copy of a Motion to reschedule the case. I
have also drafted for your consideration a proposed sketch
of an order rescheduling the case. I left blank the dates
for the accomplishment of the further procedural steps
in order to get your suggestions as to a time schedule that
would be convenient with you.

You will recall that I had drafted and forwarded to
you a proposed Order filing stipulation of facts, complete
with documentary exhibits. At your convenience I would
like to come to Richmond and discuss this proposed Order
filing stipulation of facts with you in an effort to see if
we could not arrive at a consent order and thereby avoid
the necessity for the pre-trial conference.

Perhaps we could agree upon a consent order stipulating
facts by the 10th of January. Assuming we could ac-

























App. 100

“NINETEENTH: Any and all legacy, transfer, inheri-
tance, estate, succession or death taxes, State or Federal
based or imposed upon or measured by property that
passes by my will, or otherwise, shall be paid out of the
principal of my residuary estate (referred to in Paragraph
SixTH of this Will) and shall not be apportioned. When-
ever my Executors or Trustees are given a choice of
dates as of which to value property for Federal estate
tax purposes, they may elect such date as they in their
uncontrolled discretion deem advisable regardless of the
resulting effect on other provisions of this will.

“TwenNTIETH: I appoint as Trustees of the trusts
created herein my counsel N. HoLMEs CLArRe and THE
CHASE MANHATTAN BANK a corporation organized under
the laws of the State of New York and I direct that no
bond or undertaking be required of any Trustee in any
jurisdiction and that they not be required to file or
render periodic accounts in or to any court.

I further direct that any annual commissions allowable
to my Trustee shall be paid from income.

“TweNTY-FirsT: My individual Trustee is a resident
of the State of New York, my corporate Trustee is in
the State of New York, my intangible personal property
is in the State of New York, and I hereby elect and direct
that this Will and the testamentary dispositions in it and
the trusts set up shall be construed, regulated and de-
termined by the laws of the State of New York, and that
this Will be offered for probate in the State of New York.”

Decedent’s Last Will and Testament was executed in
New York City on January 16, 1962. It was admitted
to probate by the Surrogate’s Court of New York County,
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Both before and since the filing of the return in this
case, Mr. William T. Grasty, through his attorney, has
attempted to have the Service declare him to be the
general executor of the decedent’s estate, i.e., the party
charged with the primary responsibility for administra-
tion of the estate, on the ground that he is the domiciliary
executor and that the New York executors are, therefore,
ancillary executors. In accordance with this purpose Mr.
Grasty has attempted to have the estate tax return filed
by the New York executors declared a nullity (since it
was not prepared and executed by all the executors, among
which he considers himself the principal) and to have
the Service issue a directive to Mr. Clare, The Chase
Manhattan Bank and himself to act jointly in the prepara-
tion and filing of a return. See letter dated November
9, 1966, and attachments, from Attorney Horkan to
District Director, administrative file.

The New York executors, N. Holmes Clare and Chase
Manhattan Bank, maintain that theirs is the general
executorship in this case, and have submitted various
and extensive legal memoranda in support of their
position. See letter dated June 14, 1967, and attachments,
from Mr, Clare to the District Director for the Man-
hattan District, administrative file. They also maintain
that theirs is the responsibility for reporting and paying
all taxes involved, and cite the first, second, nineteenth,
twentieth and twenty-first articles of the decedent’s will
in support of their position.

In the above-described situation your question has been
further simplified, in effect, to determine whether the
Federal Estate Tax return filed by the New York executors
should be treated as a valid return.


































	Scanned Document(1)
	Scanned Document(2)



