


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 6858 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Mon­
day the 4th day of December, 1967. 

WILLIAM T. GRASTY, EXECUTOR IN 
ACCORDANCE -wiTH THE V\TILL OF ROBERT 
VANDERPOEL CLARK, JR., DECEASED, AND 
THE ORDER OF THE CIRCUIT COURT OF 
FAUQUIER COUNTY ENTERED ON 
MARCH 15, 1965, Appellant, 

against 

N. HOLMES CLARE, EXECUTOR IN ACCORDANCl~ 
WITH THE \iVILL OF ROBERT VANDERPOEL 
CLARK, JR., DECEASED, AND THE ORDER OF 
THE CIRCUIT COURT OF FAUQUIER COUNTY 
ENTERED ON MARCH 15, 1965, ELIZABETH D. 
CLARK AND SUZAN JE D. CLARK, Appellees. 

From the Circuit Court of Fauquier County 
Rayner V. Snead, Judge 

Upon the petition of V\Tilliam T. Grasty, Executor in ac­
cordance with the will of Robert Vanderpoel Clark, Jr., de­
ceased, and the order of the Circuit Court of Fauquier County 
entered on March 15, 1965, an appeal and super edea.s is 
awarded him from a decree entered by the Circuit Court of 
Fauquier County on the 15th day of Jovember , 1966, in a 
certain chancery cause then therein depending, wh erein N. 
Holmes Clare, Executor, etc., was plaintiff and the petitioner 
and oth r s were defendants ; no bond being r equired. 
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RECORD 

page 1 r 

BILL OF COMPLAINT 

TO THE HONORABLE RAYNOR V. SNEAD, JUDGE 
OF SAID COURT : 

Your complainant r espectfully r epresents as follows : 
1. Robert Vanderpoel Clark, Jr. died testate, a r esident 

of Fauquier County, Virginia , on or about the 4th day of 
October, 1964. 

2. A true copy of the Will of the said decedent (her ein 
after sometimes r eferred to as the "Will") is her ewith filed 
and market Exhibit "A." 

3. Article TWENTY-FIRST of the Will provides, among 
other things, that tJ1e " .. . -Will and testamentary dispositions 
in it and the trusts set up shall be construed, r egulated and 
determin ed by the laws of the State of New York, and that 
this Will be offer ed for probate in the State of New York." 

4. In accordance with the foregoing direction and with 
the knowledge and consent of all of the r espondents, the. Will 

was probated in the Surrogate's Court of the County 
page 2 r of New York of the State of New York on or 

about October 19, 1964. True copies of the said 
consents and of the Order of the said Surrogate's Court 
admitting the Will to probate are her ewith filed and marked 
Exhibits "B", "C", "D", and "E", r espectively. 

5. In paragraph (A) of Article FIRST of the Will the 
decedent appointed "N. HOLMES CLARE and THE 
CHASE MANHATTAN BANK, a corporation organized 
under the State of Jew York, the executors of this Will for 
all my assets, with the exception of my Virginia assets whi ch 
shall consist only of any r eal property which I may own in 
the State of Virginia, any tangible per sonal property situated 
in that State, and any funds on deposit in banks located in 
Virginia." 

6. In paragraph (B) of Article FIRST of the Will the 
decedent appointed your complainant, N. Holmes Clare, a 



\V. T. Grasty, Exec., tc. v. N. H. Clare, Exec., etc. 3 

r esident of New York, and r espondent \Villiam T. Grasty, a 
resident of Virginia, a s executors of the Virginia assets of 
the aid decedent; and as the successor of either of them 
State-Planter s Bank of Commerce and Trusts of Richmond, 
Virginia. In their capacity as the executors of said Virginia 
as ets your complainant and r espondent \Villiam T . Grasty 
are r eferred to in the Will and are hereinafter sometimes 
r eferred to as the "Virginia Executors." 

7. On F ebruary 1, 1965, the \Vill was probated in this 
Court; and on March 15, 1965, your complainant, N. Holmes 
Clare, and \Villiam T. Grasty, one of the r espondents, wer e 
qualified in this Court as executors in accordance ·with the 
vVill, A true copy of the order of this Court enter ed March 
15, 1965, is her ewith filed and marked Exhibit "F". 

8. Respondents Elizabeth D. Clark and Suzanne D. Clark 
are, r espectively, the widow and the mother of the decedent, 
Robert Vanderpoel Clark, Jr. and are parties inter ested in 
this matter, they being the principal benefi ciaries under the 

\i\Till. The decedent, Robert Vanderpoel Clark, Jr., 
page 3 r left no issue him urviving. 

9. Article SECOND of the vVill provides as fol-
lows : 

"I direct my Virginia Executors, at such time or times 
and at such prices as they consider r easonable, to sell my 
Virginia real estate 'lvhich is not specifically devised and all 
tangible per sonal property located in Virginia and not speci­
fically bequeathed, and after :first paying all my debts for 
which claims may be fil d and allowed in the State of Vir­
ginia and all expenses of administration (not including any 
estate or inheritance taxes ) in that state, to transmit the 
net proceeds of sale and any net balances on deposit in banks 
located in Virginia to my New York Trustees." 

10. The powers, r esponsibilities and authority of the Vir­
ginia Executors extend only to the Virginia assets of the 
decedent as defined in paragraph (A) of Article FIRST of 
the vVill and th e Virginia Executors are limited ther eby to 
performing such acts as may be r equired to carry out the 
provisions of Article Sl~COND of the Will; and your com­
plainant in hi s capacity a one of the Virginia Executors and 
the a id r espondent Wmiam T. Grasty, as one of the Vir­
ginia E xecutors, have no other authority, power or r e pon si­
bility ; and it was the intention of the decedent, set forth 
in the vVill, that the power s, r esponsibiliti es and authority 
of th Virginia Executors be thus limited. 
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11. The r espondent ·william T . Grasty has r efused to ac­
cept the aforesaid limitations set forth in the Will, and assets 
that he possesses power s and authority and is charged with 
r esponsibilities beyond those set forth in the vVill; he has 
asserted that as one of the Virginia Executor s he has title 
to and general r esponsibility for the whole per sonal estate 
of the decedent, wher ever located, as well as the r eal e ta te 
in Virginia which the Virginia E xecutors are empower ed to 
sell under the terms of the vVill, and has r efused to cooperate 
with your complainant, N. Holmes Clare, in his capacity as a 
Virginia Executor and with the executors of the said decedent 
duly qualified in New York ther eby interfering with the 

orderly administration of the estate of the dece­
page 4 ~ dent and making such administration more expen­

sive and burdensome all in derogation of the fi­
duciary duties of th e r espondent vVilliam T. Grasty. 

WHEREFORE, your complainant prays that the r espond­
ents, vVilliam T . Grasty, executor in accordance with the 
Will of Robert Vanderpoel Clark, Jr. , and the Order of this 
Court enter ed March 15, 1965, Eli~abeth D. Clark and Suzanne 
D. Clark, be made parties to this bill and be r equired to 
answer the same but not under oath, an swer under oath being 
hereby waived; that the vVill of Robert Vanderpoel Clark, Jr. 
be construed; that it be adjudged and decr eed that the proper 
construction to be placed upon the said \ i\Till is that the 
power s, r esponsibilities and authority of th e Virginia Ex­
ecutors extend only to the Virginia asset s of the decedent 
as defined in paragraph (A) of Article FIRST of the \ i\Till, 
and the Virginia Executors are ther eby limited to perform­
ing such acts as may be r equired to carry out the provisions 
of Artjcle SECOND of th e Will. 

And your complainant prays for such other and furth er 
r elief as to this Court may seem just and proper under the 
circumstances. 

Filed Oct. 13, 1965. vV. D. HARRIS, Dep. Clerk 

* ~' * * * 
page 22 ( 

* * * * * 

CROSS-BILL 

* * * * * 

Your Cros -Complainant, vVilliam T. Grasty, by coun el, 
r espectfully represents that in thi s chancery cause N. Holmes 
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Clare, the non-resident domiciliary co-executor of the E state 
of Robert Vanderpoel Clark, Jr., Deceased, filed a Bill of 
Complaint her ein against him and other s. In his Bm of 
Complaint, N. Holmes Clare alleges, among other things, that 
Cross-Compl ainant, as the r esident domiciliary co-executor 
of this E state under the Will of the deceased, has sought 
to usurp fiduciary power s and r esponsibilities not legally 
vested in him and that he has ther eby interfer ed with the 
orderly admini stration of this E state making such administra­
tion mor e expensive, all in alleged der ogation of the Cr oss­
Complainant's fiduciary duties . 

But your Cross-Complainant r espectfully r epresents : 
1. The deceased R obert Vanderpoel Clark, Jr. was a r esi­

dent of and domiciled in Fauquier Connty, Vir­
page 23 r ginia. H e died testate on October 4, 1964, leav-

ing an estate valued at many mm ions of dollars, 
consisting of r eal property, tangible and intangible per sonal 
property held by the deceased testator in Virginia and in­
tangible per sonal property held by the deceased testator in 
New York. 

2. The original will of the deceased testator was probated 
· and recorded in Virginia and by Order of this Court dated 

March 15, 1965, your Cross-Complainant, \Vmiam T. Grasty, 
E sq. was qualified as the r esident domi ciliary co-executor and 
the Cross-Respondent, N. Holmes Clare, was qualifi ed as the 
non-resident domiciliary co-executor of the estate of the de­
ceased in accordance with th e will of the deceased. The 
deceased's will was also probated and r ecorded in New York 
and the Cross-Respondent, N. Holmes Clare, and Chase 
Manhattan Bank wer e qualified as co-executors of the estate 
of the deceased in New York in accordance with the will. 

3. A t the time the original will was offer ed for probate 
in this Court, the intangible personal p roperty held by the 
deceased in New York was represented by the Cross-Re pon­
dent, N. Holmes Clare, to be valued at $19,128,000 and the 
r eal estate, tangible and intangible pr operty held by the 
deceased in Virg inia to be valued at $320,000 fo r a total value 
of th e esta te of $19,448,000. This Court as essed the probate 
tax in the amount of $25,930.67, on the basis of the value of 
the whole esta te being $19,448,000. 

4. The only two nam ed beneficiaries who take under the 
testator's will are his widow E li zabeth D. Clark and his 
mother Suzanne D. Clark, both being r esidents of and 
domicil ed in Vi rginia. The deceased testator left no issue. 

5. Shortly afte r his qualification your Cross-Complainant, 
William T . Grasty, set about to discharge his fiduciary duties 
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in Virginia under the will and under the governing statutes 
and law of Virginia, as the r esident domiciliary co­

page 24 ~ executor of the estate. To this end he sought the 
cooperation and collaboration of th Cross-Re­

spondent, N. Holme Clar , as the non-r esident domiciliary 
co-executor of the e tate in the joint di charge of their 
fiduciary r esponsibilitie under Code of Virginia (1950) ~26-
59. But the Cros -Respondent, in derogation of his fiduciary 
duties and in violation of the governing law and statutes 
in Virginia, has wrongfully r efused to cooperat and colla­
borate with the Cro s-Complainant in the joint discharge of 
their fiduciary duti s in the following r espect : 

a. The Cross-R spondent has r efused to cooperate and 
collaborate with the Cross-Complainant in the joint prepara­
tion and filing with the Commissioner of Accounts of this 
Court of the inventory of this estate required by Code of 
Virginia (1950) ~p6-12, in that he has wrongfully r efused 
to include in said inv ntory any schedule of the intangible 
personal property held by the decea ed in ew York, of 
which the Cross-Respondent ha full knowledge and informa­
tion, the Cross-R pondent has also wrongfully r efused to 
make available to the Cross-Complainant the nece sary in­
formation concerning this intangible per sonal prop :rty, which 
constitutes the bulk of the tate, to nable the Cross-Com­
plainant to prepare a full, fair and itemized statement of 
inventory of said intangible personal property for filing with 
the Commissioner of Accounts. 

b. The Cros -Respondent has r efused to cooperate and col­
laborate with the Cro s-Complainant in the joint prepara­
tion and filing with the Department of Taxation of Virginia 
of the income tax and estate tax r eturn for this estate as 
required by Code of Virginia ~26-59; 5 -119; 5 -166, in that 
the Cross-Re pondent is illegally attempting to u urp and 
arrogate to himself, to the complete exclu ion of the Cross­
Complainant, the preparation and filing of all uch tax r e­
turns. In addition, the Cross-Respondent has r efused to 

make available to Cross-Complainant the necessary 
page 25 ~ information concerning the intangible personal 

property h ld by tl1 e deceased in w York to 
enable the Cross-Complainant to prepare said tax r eturns. 

c. The Cro s-Respondent has refused to cooperate and 
collaborate with Cros ·-Complainant in the joint preparation 
and filino- with the nited States Trea ury Department, In­
ternal Revenue Service of the income and tate tax r eturns 
for this estate as r equired by Internal Revenue Code (1954) 
~2002 (26 USCA ~2002); and ~6012(b) (26 USCA §6012(b)) 
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and F ederal Tax Regulations ~~20 . 2002-1; 20.6001; 20.6018-
2; 1.601 2-3(a) (3) in that th e Cross-Respondent is ill gally 
attempting to usurp and arroo·ate to himself, to th e com­
plete exclusion of Cross-Complainant, the preparation and 
filing of all such tax r eturns. In addition, Cross-Respondent 
has r efused to make available to Cross-Complainant the 
ncccs ary information concern ing the intangible personal 
propertly held by the decea ed in New York to enable the 
Cros -Complainant to prepare aid tax r eturns. 

6. The widow of the decea ed has duly fil ed her r enuncia­
ti on of the will and lection to take her statutory hare of the 
decca ed' estate w ith the Clerk of this Court. Sb e ha thu 
Pxercised her absolute and 1 aramount r ight under the law of 
Virginia to r enounce the will and to take her statutory sbare 
of the ·whol e estate, and no provi sion in th e will or in the 
laws of New York can limit, condition or deny her tbis ri ght. 
On information and beli ef the Cro s-Complainant alleges that 
the Cro s-Re pondcnt is seeking to deny condition or l-imit 
thi ri()'ht of the wido'lv to r enounce the will and to take ber 
statutory share on the basis of provision s in the -Will and in 
the statutes of New York. Such action on the part of the 
Cross-R spondent is in violation of the laws of Virg inia and 
in der oo·ation of his fiduciary duties thereunder, it being the 
r esponsibility of the Cro s-Complainant and the Cross-Re-
pondent as th e domiciliary co-executors of th e e ·tate of the 

deceased to marshall and deliver to the widow her 
page 26 r statutory share of the whole estate, including the 

intangible per sonalty held by tl1e decea d in New 
York. 

-WHEREFORE, your Cros -Complainant pray : 
1. That the Cross-Respondent, N. Holmes Clare be sum­

moned and given noti ce in tb e manner pro \·ided by law to 
answer this ross-Bill. 

2. That the wm of Robert Vanderpoel Clark, Jr., deceased, 
and the governing statute set forth her einabove be con­
strued and that it be adjudged and decr eed tl1at the proper 
construction to be placed llpon the will and the afore aid 
statutes is that : 

a. The Cross-Complainant, -William T . Grasty, and the 
Cross-Respondent, N. Holmes Clare, are th e domic iliary co­
ex cutors -of the estate of Robert Vanderpo'el Clark, Jr. in 
accordance with th e decea ed te tator's will; that th eir quali­
fication as domiciliary co-executor under the will and under 
Code of Virginia (1950) ~26-59 was joint and not everal and 
that under this statute they mnst act jointly and not severally 
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in the discharge of all their :fiduciary duties in Virginia in 
connection with the administration of this estate. 

b. That in the discharge of th eir :fiduciary duties in Vir ­
ginia, under Code of Virginia (1950) ~~ 26-12 and 26-59 they 
must jointly prepare _and :file with the Commi sioner of 
Accounts a full, fair and itemized stat ment of inventory 
which shall include the intangible personal property held 
by the t estator in ew York and, in this connection, the Cro s­
Respond nt shall mak available to Cro -Complainant all his 
information, facts, fi les and r ecords necessary for this pur­
pose. 

c. That in th e di cbarge of t11 eir :fiduciary duti s in Vir­
ginia under Code of Virginia (1950) ~~26-59; 58-119 and 58-

166 tbey must jointly prepare and :file ·with the 
page 27 ~ Depar tment of Taxation of Virginia all income 

tax and inh ritance tax r eturn for this e tate 
and in this connection th e Cross-Respondent hall make avail­
able to Cr os -Complainant all his information, fact., :files 
and r ecords nece sary fo r thi purpose. 

d. That in the di charge of their :fiduciary duti es in Vir­
ginia under Code of Viro·inia (1950) 26-59 and under In­
ternal Revenue Code (1954) 2002 (26 USCA ~2002) and 
6012 (b) ( 26 SCA ~6012 (b)) and F ederal ~rax R o-nlations 
:~ 20.2002-1 ; 20.6001; 20.601 -2; 1.6012-3(a)(3) they must 
jointly prepare and fi le with the United States Treasury 
Department, Internal Revenue Service, all F ed ral income 
tax and estate tax r eturn , and in this connec ti on tbe Gross­
Re pondent shall make avai lable to th e Cro ·s-Complainant 
all hi s information, facts, :files and r ecords n -ee sary for this 
purpose. 

e. That in the di.. charge of their :fiduciary dutie. in Vir­
ginia under Code of Virginia (1950) ~~26-59; 64-16; 64-27 
and 64-32 they mu st jointly mar l1all and deliv r to th widow 
of the deceased, Elizabeth D. Clark, pursuant to her r enuncia­
tion of the will and el ction to take her statutory share of 
the estate, one half of the surplus of the decea ed;s personal 
estate, including tl1 e intangible per onal pr operty the de­
ceased held in ew York, and a life inter es t in one-third of 
all the r eal estate of which the deceased testator di ed seized 
and possessed. 



\~. T. Grasty, Exec., etc. v. N. H . Clare, Exec., etc. 9 

3. That your Cross-Complainant may r eceive all such 
other, further and general r eli f as to equity may se m meet 
and just. 

Filed Nov. 1, 1965. 

* * 
page 29 ~ 

* * 

v'iTILI IAM T. GRASTY 
DomicDiary Co-Executor 
Estate of Robert Vanderpoel 
Clark, Jr. 
Deceased 

by BOLLI G R. POvVELL, JR. 
GEORGE A. HORKA , JR. 
Couns I 

H . L. PEARSON, Clerk 

* * * 

* * 

ANSWER OF RESPON DENT WILLIA ([ T . GRASTY, 
THE RESIDENT DOMICILIARY CO-EXEC TOR 
OF THE ESTATE OF ROBERT VANDERPOEL 

CLARK, JR. DECEASED 

Reserving to himself the benefit of all just exceptions to 
the Bill of Complaint filed in this cause, for answer ther e to 
th Respondent says: 

1. For answer to Paragraph "1" the Respondent admits the 
allegations thereof. 

2. For answer to Paraaraph "2" the Re pendent admits 
Exhibit "A" is a true copy of the Will of the decedent. 

3. For answer to P aragraph "3" the R spondent admits 
that Article Twenty-First r eads, in part, as quoted in Para­
graph "3". 

4. For answer to Paragraph "4", the Respondent admits he 
igned and aclmowledaed a "\Naiver and Con ent" in the 

form attached as Exhibit B. The Respondent is without 
knowledge as to the other allegations contained in Paragraph 

"4" and demands stri ct proof thereof. 
page 30 ~ 5. For an wer to Paragraph "5" the Re pendent 

admits Article Fir t (A) r eads, in part, as 
quoted in Paragraph "5". 

6. For answer to Paragraph "6" the Respondent admits 
he is a r e ident of an domiciled in Virginia, and that Article 
First (B) of the Will r eads as follows : 
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"For my Virginia assets I appoint as Executors my coun­
sel N. HOLMES CLARE and vVILLIAM T . GRASTY. If 
either (or both) does not survive me, does not qualify, or is 
unable to act for any cause, r esigns or .dies I appoint in his 
(or their) place and stead STATE PLANTERS BA JK OF 
COMMERCE & TRUSTS of Richmond, Virginia. 

Respondent has no personal kno\vledge of what State N. 
Holmes Clare resides in and demands proof ther eof. Re­
spondent denies all other allegations in Paragraph "6". 

7. For answer to Paragraph "7", the R espondent denies 
tl1e allegations ther eof. The Respondent further alleges in 
ans1ver to Paragraph "7" that by Order of this Court en­
ter ed F ebruary 1, 1965, the aforesaid vVill ·was adjudged to 
be the decedents last \Vill and was ordered to be probated 
and r ecorded as such upon payment of th e Virginia probate 
tax under Code of Virginia ~58-66 to 58-70, which tax was 
assessed upon the th en stated value of the entire estate of th e 
decedent, including all the intangible personalty that had 
been l1 eld by the deceased in New York; that the Complainant 

. Holmes Clare r efused to pay the probate tax thus based 
on the entire estate contending the tax should be based only 
on the assets held by the decedent in Virginia, and, accord­
ingly, the Will was not probated and r ecorded on F ebruary 
1, 1965. The Respondent further alleges that the probate tax 
and r ecording fees thus assessed in th e amount of $25,946.67 
wer e not paid by the Complainant N. Holmes Clare until 
March 15, 1965, at which time the \Vill was probated and 
r ecorded and by Order of this Court of that date the 
Complainant, N. ·Holmes Clare was qualified as the non-resi­
dent domiciliary co-executor and the Respondent was qualified 

as the r esident domiciliary co-executor, pur uant 
page 31 ~ to Code of Virginia (1950) ~26-59, in accordance 

with the will of the decedent. 
8. For answer to Paragraph "8" Respondent admits that 

Respondents Elizabeth B . Clark and Suzanne D. Clark are, 
r espectively, the widow and mother of the decedent Robert 
Vanderpoel Clark, Jr., and that they are the named bene­
ficiaries in the W ill who would take ther eunder . The R e­
spondent also admits that the decedent left no issue surviving 
him. The Respondent further alleges in answer to Paragraph 
"8" that both the widow and the mother of the decedent are 
residents of and domiciled in Virginia and that the dec dent's 
widow Elizabeth D. Clark has duly r enounced the vVill both 
in Virginia and in New York and elected to take her statutory 
share of the estate of the decedent. 
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9. For answer to Paragraph "9" the R espondent admits 
that Article Second of the \i\Till reads as alleged. 

10. F or answer to Paragraph "10" R espondent denies the 
allegations contained th er ein and alleges that his power s, 
r esponsibilities and authorit.y as the r esident domi ciliary 
co-executor of the estate of th e decedent are not only set 
forth and defined in the entir e vVill of the decedent but also 
in the applicable sta tutes and law of Virgin ia . 

11. For answer to Paragraph "11" the Respondent denies 
the allegations set forth ther ein and alleges that at no time 
since h is qualification as the r esident domiciliary co-executor 
of this esta te has he undertaken or asserted any authority 
or r esponsibility beyond that se t fo r th in the vViJl and in the 
apphcable statutes and law of Virginia, governing hi s au­
thority and r esponsibility as th e r esident domiciliary co-ex­
ecutor of thi s estate. 

12. For further and affirma ti ve defense to the Bill of Com­
plaint her ein, the Respondent alleges that the complainant, 
N. Holmes Clar e, in his capacity as the non-r esident domi­
ciliary co-executor of this estate under the \ i\Till, has inter-

fer ed with the orderly and efficient admini stration 
page 32 ~ of the estate, making such admin istration more 

expensive and burdensome in derogati on of his 
fiduciary duti es a se t forth in the vViJl and in the governing 
sta tutes and law of Virginia all a s mor e fully se t forth in 
the Cross-Bill of the R espondent filed her ewith and incor­
porated by r eference in this Answer . 

\?\TH E REFORE, now having fully answer ed the complain­
ants Bill of Complaint, the R espondent prays to be dismi ssed 
with his costs in this behalf expended. 

Filed Nov. 1, 1965. 

* 

BOLLING R. POvVELL, JR. 
GE ORGE A. HORKAN, JR. 
Attorney for vViJliam r:r. Grasty as 
Resident Domiciliary Co-Executor 
of th e E state of Robert Vanderpoel 
Clark, Jr., Deceased. 

H . L. PEARSO..t: , Clerk 

* * 
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page 38 r 

* * 

DEMURRER 'I'O CROSS-BILL 

* * * 

The Cros -Respondent says that the Cross-Bm is not suffi­
cient in law, especially for the following r easons : 

1. The Cross-Bill does not allege facts sufficient to show 
that Cross-Respondent has acted, as alleged in a conclusion 
of law in the Cross-Bill, "in derogation of his fiduciary duties 
and in violation of the governing laws and statutes in Vir­
ginia . .. ". 

2. The Cross-Bm does not. allege fact s sufficient t o show 
that Cross-Respondent has violated any duties to Cross-Com­
plainant. 

3. The Cross-Bill does not allege fact s sufficient to show 
that the Cross-Complainant is entitled to th e r elief sought 
or to any r elief . 

4. Th e Cross-Bill is not a proper pleading in the above 
entitled proceeding. It bears a differ ent caption from the 
Bill of Complaint her ein; and the purported Cross-Com­
plainant "\ iVilliam T. Grasty, Domi ciliary Co-Executor of the 
E state of Robert Vanderpoel Clark, Jr., Deceased," is not a 

party to this proceeding in that alleged capacity 
page 39 r since the Bill of Complaint names as a Respondent 

William T . Grasty, "Executor in accordance 1vith 
the vVill of Robert Vanderpoel Clark, Jr., Deceased, and the 
Order of this Court enter ed March 15, 1965." 

N. HOLMES CLARE 

By LEvVIS B. GRE ENBAUM 
Of Counsel 

BATTLE, NEAL, HARRIS, MINOR & WILLIAMS 
1400 Ross Building 
Richmond, Virginia 

Filed Nov. 22, 1965. H. L . PEARSON, Clerk 

* * * 
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page 40 r 

* * * * 

MOTION TO STRH E OUT ANS\iVER 

* * 

The Complainant moves to strjlce out the answer of R e­
spondent W"illiam T . Gra ty on the fo llowing ground : 

1. rrhe an wer i not a proper pleading in the above en­
titled proceeding. It bears a differ ent caption from the 
Bill of Complaint her ein; and the purported Respondent 
"vVilliam T. Grasty, th r esident domiciliary Co-Ex cutor 
of the E state of Robert Vanderpoel Clark, Jr., Deceased," 
is not a party to this proc ding in that alleo-ed capacity 
since the Bill of Complaint names as a R espondent William 
T . Gra ty "Executor in accordance with the Will of Robert 
Vanderpoel Clark, Jr., Deceased and the Order of this Court, 
enter ed March 15, 1965." 

2. Th answer contain evasive, imper tinent, unresponsive, 
immaterial and irreleYant matter, and is not a proper an­
swer, a fo llows : 

a. Paragraphs 5 and 6 th ereof do not r espond to, and evade 
admitting or denying allegations contained in, 

page 41 r paragraphs 5 and 6 of the Bill of Complaint. 
b. Paragraphs 7 (other than the :firsts ntence ), 

(other than the first two sent nces ), 11 (following th e word 
" th er ein" in line 2), and 12 ther eof set forth allegations which 
ar neither r elevant nor material to the said Bill of Complaint 
or to tJ1 paragraphs ther eof to which said paragraphs of 
the an wer purport to r espond; further , such allegations are 
not a proper part of a defen ive pleading, tending only to 
confuse and obscure th e issues raised in th e Bill of Com­
plaint. 

c. P a ragraph 12 of th e answer purpor t to set out and 
alleo-e in tl1c gui se of an "affirmative defense", an affirmative 
cau. e of action and " incorporate by r eference" a subsequent 
pleading, the "Cross-Bill" of ·william T. Grasty as to whi ch 
Complainant has demurred. Snch allegation and incorpora­
tion is improper, impertinent, tends only to confu e and 
obscnr€' the issues rais €'d by the Bill of Complaint, and fails 
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to allege fact ufficient to constitute a defen e to the Bill 
of Complaint. 

N. HOLMES CLARE 

By LE\¥IS B. GREENBAUM 
Of Counsel 

BATTLE, JEAL, H ARRI , MINOR & -wiLLIAMS 
1400 Ross Building 
Richmond, Virginia 

Fil d Nov. 22, 1965. H . L. P JDARSON, Clerk 

* * 

pao·e 44 ~ 

* * * 

ANS\VER 

F or answer to the cro ·s-bill filed in thi s cause, Elizab th D. 
Clark, widow of Robert Vanderpoel Clark, Jr., ans1ver s and 
says : 

l. Paragraph 1 of the cross-bill is admitted. 
2. The alleo-ations of Paragraph 2 are admitted with the 

exception of the pleading of the word, "domiciliary", as to 
whi ch it is alleged thi s Court bas made no determination. 

3. Paragraphs 3 and 4 of the cross-bill are admitted. 
4. It is not known whether the allegations of Paragraph 

5 of the cross-bill are true and strict proof is accordingly 
r equired. However, it is further stated that, by the expr ess 
terms of the \Vill of Robert Vanderpoel Clark, Jr. , the 

preparation of all tax r eturns was and i the duty 
page 45 ~ of the Executors named in the State of New York. 

5. The allegations of Paragraph 6 with r espect 
to r enunciation of the ·will by Elizabeth D. Clark are ad­
mitted. However, it i denied that it is the duty or r esponsi­
bility of cross-complainant to marshall and deliver to the 
widow her statutory sbare of the entire estate, including the 
in tangible personalty beld by the decedent in New York, the 
duty of the Virginia executors being confined solely to the 
marshalling and delivering to her of ber bare of the Vir­
ginia a ssets, and it is further affirmatively alleged that the 
widow has neith r sought nor desires that the cross-com-
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plainant undertake such duties which will only r esult in ad­
ditional and unn ecessary expense and delay to the E state. 

·wher efor e, it is prayed that this Court deny th e r eli ef 
sought by the cross-complainant and that thi Court enter 
a Decr ee in con:firmity with th e obvious intent and purpose 
of the T estator, recognizing th e validity of th e r enunciation 
heretofore executed by the wido'"V' in Virginia, and its con­
trolling effect as the r nunciation by a r esident of the State 
of Virginia, but furth r r ecognizing that tl1e duty of the 
Virg ini a executors to marshall and di stribute to the widow 
her share of the estate of the decedent is limited bv the 
\¥ill to those a sets designated in th e \Vill of the decedent 
as Virgin ia assets ; that the duty to marshall and deliver 
to th e widow her share, as provided by the statutes of the 
State of Virginia, of all oth er assets is by the term of the 
Will of Robert Vanderpoel Clark, Jr., delegated to the New 
York executors only ; and that such delegation is effective 
to limit th e fun ction s and r esponsibil ities of th e Virginia 
executor . 

DEMURRER 

Now come Elizabeth D. Clark, widow of Robert Vander­
poel Clark, Jr., and demurs to the cross-bill and 

page 46 ~ adopts as her r eason ther efor those r easons set 
forth in th e demurrer to cross-bill filed by the 

cross-respondent, N. Holmes Clare. 

HALL & MO JAHAN 
Attorn eys at Law 
Leesburg, Virginia 

Filed Dec. 30, 1965. 

ELIZABE'l1H D. CLARK 

By THOMASV.MONAHAN 
Counsel 

H . L. PEARSON, Clerk 

'~ * 
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page 47 r 
* 

MOTION OF RESPO JDENT AND CROSS-COMPL IN­
ANT "WILLIAM T. GRASTY TO SETTLE PLEADI GS 
A D FRAME ISSUES IN BILL OF COMPLAI T A JD 
CROSS-COMPJ AINT I J ADVANCE OF PRE-TRIAL 
ORDER; TO HOLD A PIE-TRIAL CO JFERENCE 0 

ROSS-BILL ND ANS\VER 'rHERETO; TO CON-
SOLIDATE BILL OF CO {PLAINT AND CROSS-COM­
PLAINT FOR HEARIN GS ; AND TO ADVA CE THE 
MATTER ON THE COURT'S CALENDAR 

The Respondent and Cros -Complainant vVilliam T. Grasty, 
by counsel move the Court: 

1. To hear and adjudicate complainant' Motion To Strike 
Out An wer and omplainant's Demurrer To Cro -Bill and 
to order, if the Court d ems neces ary, the :filing of an 
amended answer and cross-bill, and to order the :filing by the 
complainant of an answer to the Cro s-Bill in advance of 
entering any pre-trial order . 

2. To hold a pre-trial conf r enee on Cross-Bill and answer 
to be filed ther eto. 

3. To consolidate the Bill of Complaint and the Cro -Bill 
fo r hearing on the pleadings, on pre-trial and on the merits. 

4. To advance the hearings on th e pleadings, on pr -trial 
and on the merits on the Court's calendar. 

The fo llowing grounds ar assigned for thi motion: 
pag 48 r 1. Order ly judicial procedure r equires that the 

pleadings on the Bill of Complaint and on the 
Cross-Bill should be settled and the issu s thereby framed 
before ther e be any attempt to stipuate fac ts, documents, 
r ecord and like matter s in a pr e-trial order. 

The f raming of the i ues will r equir that answer s to the 
Bill of Complaint and to the Cro s-Bill be :filed. 

The attempted tipulation of fact , documents and record 
in a pre-trial ord r befor e the i sues are framed by answer s 
to Bill of Complaint and Cro s-Bill is a pointless p1·ocedure. 

ntil the is ues are fram ed it is impos ible to det rmine what 
facts, documents, r ecords and other evidence ar e perti nent, 
r elevant, compet nt and mat rial. 

2. Under Rule 4:1 of the Rul s of the Supreme Court of 
Appeals, \ i\Tilliam T. Grasty, a eros -complainant, i ntitled 
to move the Court for a pre-trial confer ence for the purpose 
!':tated in the Rule. Cross-complainant ubmits that a joint 
pre-trial on both the Bill of Complaint and Cross-Bill and 
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the r espective an swer s ther eto, after such answers have 
been :filed, is r equir d for efficient judicial procedure in this 
can e. 

3. The Bill of Complaint and Cross-Bin should be con­
solidated fo r hearings on the pleadings, on the pre-trial and 
on the merits as thi s is the only efficient way to secure in one 
pr oceeding a full and complete determination of all issues 
which arise out of, or which are connected with, the subject 
matter of the original Bill of Complaint. Thi s is the primary 
purpose of the Cross-Bill under the rules of the Supreme 
Court of Appeals (Rule 2:13 2 :14) 

4. Time is of the essence in concluding this proceeding 
both on the Bill of Complaint and on the Cross-Bill in order 

that the r esponsibility of the co-executors qualified 
page 49 r by this Court be adjudicated with r espect to the 

followi ng areas of the administration of this es­
tate : 

a. The :filing of the inventory with the Commissioner of 
Accounts of thi s Court, which :filing is now past due and 
delinquent, and for which delinquency the complainant and 
cross-complainant have been cited by the Commissioner of 
Accounts. 

b. The :filing of the estate tax r eturn with the United 
States Internal Revenu Service, th e :filing of til e inh eritance 
tax r eturn with the Department of Taxation of Virginia and 
the filing of income tax r eturns, both federal and state. The 
filing of the foregoing returns is now past due. Late :filing 
penalties may, and inter est charges -vvill, be incurred by the 
executors fo r the failure to :file in accord with the r equire­
ments of the r espective statutes and r egulations of the United 
States and the State of Virginia. 

c. The widow of the deceased testator, having r enounced 
the will and elected to take her statutory share of the estate, 
both in Virginia and in til e State of New York, there should 
be a prompt adjudication by the Court as to the r esponsibility 
of th e complainant and cross-complainant to see that her 
statutory share is distributed to her, particularly in view of 
the fact that th e New York executors have stated they 
propose to rej ect and defeat her right of r enunciation in 
New York and to give no effect to her r enunciation in Vir­
ginia, the domiciliary State. 

R espectfully submitted 

Filed Feb. 4, 1966. 

BOLLING R. PO\iVELL, JR. 
Counsel 

B. B. BUNCH, D.C. 
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* * * * 

page 55 ~ 

* * * * * 

ANSvVER TO CROSS-BILL 

* * * * * 

The Cross-Respondent, N. Holmes Clare, for answer to the 
Cross-Bill filed in the above-captioned cause, states as fol­
lows : 

FIRST: The allegations of paragraph 1 of such Cross-Bill 
are admitted, except that they are denied to the extent they 
imply that the decedent owned no tangible per sonal property 
outside the State of Virginia at his death. 

SECOND : The allegations of paragraph 2 of such Cross­
Bill are denied, except that it is admitted that the decedent's 
will was originally probated in New York; that r. Holmes 
Clare and The Chase Manhattan Bank were qualified as New 
York executors in accordance with the said will; that sub­
sequently .ther eto, the said will was probated in this Court; 
and that N. Holmes Clare and \ iVilliam T. Grasty were 
qualified as Virginia executors in this Court in accordance 
with the said will. 

THIRD: The allegations of paragraph 3 of such Cross­
Bill are admitted. 

FOURTH: The allegations of paragraph 4 of such Cross­
Bill are denied, except that it is admitted that the 

page 56 ~ decedent left no issue and that Elizabeth D. Clark 
and Suzanne D. Clark are given beneficial in­

ter ests under the decedent's will. 
FIFTH: The allegations of each and every part of para­

graphs 5 and 6 of such Cross-Bill are deni ed. 
SIXTH: Cross-Respondent denies that Cross-Complainant 

is entitled to any r elief sought in paragraphs 1; 2-a, b, c, d. 
and e ; and 3 of the prayer to the Cross-Bill, or to any r elief 
whatsoever. 

vVHEREFORE, having fully answer ed the Cro s-Bill filed 
against him, Cross-Respondent prays that such Cross-Bill 
be di smissed and that he may have his proper costs instant 
ther eto. 

Filed Apr. 26, 1966. W . D. HARRIS, Deputy Clerk 

* * * * 
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page 111 r 

* 

PRETRIAL ORDER 

A pr etrial conference in this cause, pursuant to Rule 4:1, 
Rul s of the Supreme Court of Appeals of Viro-inia, was 
held on April 29, 1966, and was attended by counsel fo r the 
complainant and cross-r espondent, N. Holmes Clare ; for the 
r espondent and cr oss-complainant, William T. Grasty; and 
for E lizabeth D. Clark and Suzanne D. Clark, Intervenor s. 

After due considerati on of the matter s discussed and agreed 
to by coun sel at the pretrial confer ence it is hereby 

page 112 r ORDERED, that th e fol lowing shall control 
th e subsequent conduct of this case on both the 

Bill of Complaint and Answer th er eto and on the Cross-Bill 
and Answer ther eto and on the pleadings of the intervenors, 
unle s modified before or at the trial or hearing to pr esent 
manifes t injustice: 

A. Statement of Iss~~es . The issues raised by the bill and 
the cross-bill, and the only issues to be decided her ein, arc the 
following (transcript of pretrial conference held April 29, 
1966, at pages 13, 15, 16 and 30) : 

Issue No. 1: V\That was the intent of the tes tator, Robert 
Vanderpoel Clark, in appointing New York executors to 
handl e hi s New York estate and appointing Virginia executors 
to handl e or settle his Virginia estate as spelled out in the 
\Vill ~ 

I ssue No. 2 : If th e Court determines that the testator, 
Robert Vanderpoel Clark, Jr. , desired that hi Jew York 
assets, set forth in his \Vill, be administered, handl ed only 
by his Jew York executor s, and that his Virgini a as ets be 
administe1:ed only by the Virginia executors, as set for th in 
the vVill; is ther e any Virginia s ta tute or law that would 
prevent that policy being carri ed out in all phases of the 
admini stration of th e estate~ 

B. Stipulations. The fo llowing facts are admitted or stipu­
lated : 

(1) Robert Vanderpoel Clark, Jr., Deceased, di ed on Octo­
ber 4, 1964, in the twenty-fourth year of hi s life, in Jew York, 
New York. 

(2) Th e said decedent was a r esident of and domiciled in 
Fanquier County, Virginia at the time of his death . 

(3) The said decedent di ed testate. Exhibit "1" her eto 



20 Supr me Court of Appeals of Virginia 

is a true copy of th e sai d d c dent's Will. The said Will, 
dated January 26, 1962, is r ef rred to her ein for convenience 

as the "\'\Till". Th \Vill was drawn by the com­
page 113 r plainant and eros -r espondent, N. Holmes Clare, 

as couns l for the Testator, and tl1 e original 
executed copy of the \\ill was in the po ess ion of N. H olme 
Clare in New York at the time of the death of the Te tator. 

( 4) On or abont October 13, 1964, N. Holme Clare offered 
the original \Vm for probate, and the original Will was ad­
mitted to probate, in the Surrogate' Court of New York 
County, New York (her einafter r eferred to for conv nience 
as the "Surroo-ate' Court"), on October 16, 1964. Exhibit 5 
her eto is a trne copy of the decr ee of the Surrogate's Court 
admitting the original \Vill to probat in the Surrogate's 
Court. The Chase Manhattan Bank and N. Holm e Clare 
qualified as executor and trustees in the Surrogate's Court 
in accordance with the \Vill on or about October 19, 1964. 
The Cha e 1anhattan Bank is not qualified to do business 
in Virginia and its principal place of business is in New 
York City. 

(5) On or about October 5, 1964, the Testator's ·widow, 
Elizabeth D. Clark, and his motl1er, Suzanne D. Clark, exe­
cuted at the request of J _ Holmes Clare, waivers of service 
of citation and consents to probate of the \Vill in the Surro­
gate's Court of the County of New York, ew York, true 
copies of whi ch are attached her eto as Exhibits 2 and 3, 
r espectively. On or about Octob r 7, 1964, N. Holme Clare 
wa in Middleburg, Virginia, and r equested that ·william T. 
Grasty execute a waiver of service of citation and con ent to 
probate of th Will in the Surrogate's Court of the County 
of I ew York. A true copy ther eof i attached her to as Ex­
hibit 4. Mr. Grasty executed and acknowledged this waiver 

and consent on or about October 7, 1964. 
page 114 r (6) Complainant N. Holmes Clare is a r esi-

dent of and domiciled in the State of New York, 
practicing law in that state, and respondent \\ illiam T. 
Grasty is a r esident of and domicil d in Fauquier County, 
Virginia, practi cing law in that State. 

(7) On December 23, 1964 on the application of I . Holmes 
Clare, the original \Vill was ordered by the Surrogate' Court 
to be transmitted to the Circuit Court of Fauquier County. 
A true copy of tJ1 e application and order i annexed as 
Exhibits 6 and 6A her eto. On F ebruary 1, 1965, the original 
vVill wa adjudged by this Court to be the decedent's la t 
will and order ed to be recorded in th office of the Clerk of 
this Court on payment of probate cost . A true copy of the 
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said order is annexed as Exhibi t 7 her eto and a true copy of 
the letter of th Clerk advising Mr. Clare of the amount 
of th e Probate Tax payabl i attached her eto as 11Jxhibit 

(8) On March 15, 1965, the original \Vill was admitt d to 
probate and r ecorded in the office of the Clerk of this Court 
and omplainant N. Holmes Clare, and r espondent \iVilliam 
T. Grasty qualified in this Court a executors a provided 
in the \Vill and in the Order of this Court, a true copy of 
which is annexed a Exhibit 9 her eto. The probate tax was 
computed and paid on the value of the entire estate of tl1e 
Deceased passing by his \ Vill, and of all r eal e tate of tl1e 
Deceas d situated in Virginia, all in accordance with Sections 
5 - 6 and 5 -67 of th e Cod of Virginia. 

(9) Hespondents Elizabeth D. Clark, (somet imes r eferred 
to as Elizabeth Dunn Clark) and Suzanne D. Clark (some­
time r eferred to a Suzanne de Lasalle Clark) are, r espec­

t ively, the widow and the moth er of the Decedent, 
pag 115 ~ are th principal beneficiaries under the \ iVi ll, 

and are r esidents of and domiciled in Virginia. 
(10 ) The Decedent left no is ue surviving him . 
(ll ) On April 1, 1965, r e pondent Elizabeth D. Clark 

filed an in trument in the Surrogate's Court electino- to take 
against the vVill. A true copy of such instrument i annexed 
a Exhibit 10 her eto. The Chase Manhattan Bank and N. 
Holmes Clare as xecutors under the vVill qualified in the 
Surrogate's Court deny tl1at said E lizabeth D. Clark has the 
legal ri gbt to elect to take again st the vVill under Jew York 
law. 

(12 ) On October 4, 1965, r espondent Ebzabeth D. Clark 
fi led an instrument in th office of the Clerk of thi Court 
r nouncing the vVill. A true copy ther eof i. annexed as 
Exhibit 11 h reto . 

(13) For purpose of computing the probate tax, th e r eal 
esta te, tangible per sonal property and bank accounts held by 
the deceased in Virginia, were estimated to have a value of 
$320,000 and the intangible personal property held by the 
deceased in New York was estimated to have a value of 
$19,12 ,000. 

(14) Sine their qualification a executors in New York, 
N. Holme Clare and the Cha e Manhattan Bank haYe exer­
cised exclusive and plenary authority over ub tantially all 
intano-ible per sonal property of the Testator except hi bank 
accounts ·with Virginia banks. This intangible per sonal prop­
erty at the time of th e death of the Testator was substantially 
a follows : 
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A custody account mainta·ined by the Te tator at Chemical 
Bank New York Trust Company 

Value (estimated by Mr. Clare) $8,200,000 
Remainder inter ests in certain trusts created in Jew York 

by the T es tator's great uncle Frederick Ambrose Clark 
Value (estimated by Mr. Clare) $10,000,000to 

$15,150,000 
pa e 116 r lnteT vivo trust created by the T e tator, with 

Testator, Chase Manhattan Bank of rew York 
and N . Holmes Clare as tru tee 

Value (estimated by Mr. Clare) $2,000,000 
Rever sionarv intere~ t in inteT vivos trust cr ated by 

Testator for benefit of hi s mother with Tes tator and N. 
Holmes Clare as trustee 

Value (estimated by r . Clare) $ 700,000 
Note from trustees of Te tator's inte?" vwos trn t for 

mother 
Face value stated by Mr. Clare 
Testator's New York City bank account 

$ 213,000 
$ 10,000 

(15) To the be t of the knowledge, information and beli ef 
of r espondent and cro s-complainant, ·william 'I . Grasty, and 
complainant and cro -respondent, . Holmes Clare, all 
cr editors who might be entitled to file claims in Virginia 
ao·ainst the estate of Robert Vanderpoel Clark, Jr., deceased, 
have been paid, and all exp nses of administration in Vir­
ginia have been paid or provided for. 

C. Exhibits 1 thronO'h 1J hereto are her ebY admitted into 
evidence in these proceedings. · 

D. The caption of th e An \Ver and Cross-Bill of \Villiam 
T. Grasty and all oth er pleadings her ein shall be deemed 
am nded to conform to th e caption of thi s pretrial order. 

E . Ther e being no objection ther eto, th P etition To Inter­
vene -with R espect To 'J~he Cross-Bill, filed by Elizabeth D. 
Clark, was granted, and her Demurrer to the Cro -Bill and 
her answer to the same wer e r eceived. 

F. R espondent and cross-complainant, vVmiam T. Grasty, 
offer s each of th e following docum ents (ann exed as Exhibits 
12 through 53 her eto) into evidence her ein; it i stipulated 
and agreed that each snch document is a trnC' copy of the 
document of which it pmports to be a copy (save fo r any 
underscoring of certain portions th ereof and the handwritten 

notations and other marking on E xhibit 24 placed 
page 117 r ther eon by conn el for said respond nt and cross­

compla inant); and it is tipulat.ed and aO'reed 
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that the originals of such documents, such copies of which 
purport to be signed or executed by or on behalf of any 
per son or acknowledged, wer e in fact thus signed, executed 
or acknowledged; and each such document ·wj]J be admitted 
in to evidence unless an y objection thereto, on grounds other 
tJ1an authenti city, made by or on behalf of complainant and 
cross-respondent, N. Holmes Clare, or by either of the r e­
spondents and cross-respondents, Elizabeth D. Clark and 
Suzanne D. Clark, shall be sustained. 

(1) Exhibit 12 (letter dated July 8, 1965 from Powell, 
Horkan & Powell to \Vallace N. Tiffany, Commissioner of 
Accounts) . 

(2) Exhibit 13 (letter dated July 12, 1965 from \ VaJlace N. 
Tiffany, Commissioner of Accounts to Powell, Horkan & 
Powell). 

(3) Exhibit 14 (letter dated August 9, 1965 from Powell, 
Horkan & Powell to \ iV allace N. Tiffany, Commission er of 
Accounts ). 

(4) Exhibit 15 (letter dated August 11, 1965 from ·wallace 
N. Tiffany, Commissioner of Accounts, to Powell, Horkan & 
Powell). 

(5) Exhibit 16 (letter dated August 20, 1965 from Powell, 
Horkan & Powell to Wallace N. Tiffany, Commissioner of 
Accounts ). 

(6) Exhib it 17 (letter dated September 11, 1965 from 
Battle, Neal, Harri s, Minor & ·williams to P o·well, H orkan 
& Powell). 

(7) E xhibit 18 (letter dated September 20, 1965 from 
·wallace N. Tiffany, Commissioner of Accounts, to Battle, 

Neal, Harri s, Minor & Williams ) . 
page 118 ( (8) Exhibi t 19 (letter and summon s dated Sep-

tember 21, 1965, from \ Vallace N. Tiffany, Com­
mi ssioner of Accounts, to Mr. S. S. H aJl, Jr., Sheriff of 
Fauquier County ). 

(9) E xhibit 20 (letter dated September 21, 1965, from 
Wallace N. Tiffany, Commissioner of Accounts to Powell, 
Horkan & Powell and Battle, Jeal, Harris, Minor & vVil­
Jiam s). 

(1 0) ExJ1ibit 21 (l etter dated September 28, 1965, from 
P owell, Horkan & Po·well to Battle, Neal, Harri s, Minor & 
Williams). 

(11) Exhibit 22 (letter dated October 6, 1965, from Battle, 
Neal, Harris, Minor & vVilliams from Powell, Horkan & 
Powell ) . 

(12 ) Exhibit 23 (letter dated October 12, 1965, from Powell, 



24 Supreme Court of Appeals of Virginia 

Horkan & Pow ll to Battle, Neal, Harri , Minor & ·williams). 
(13) Exhibit 24 (l tter dated October 11, 1965, from Battle, 

Neal, Harris, Minor & \V"illiams to Powell, Horkan & Powell; 
form of "Certificate of Fiduciaries" and inv ntory enclo ed 
with such letter, prepared by counsel for Complainant and 
Cross-Respondent N. I olme Clare, and handwritten notes 
placed ther eon by coun el for Respondent and Cross-Com­
plainant ·william T. Grasty ; together with a copy of the said 
"Certificate of Fidnciari " enclosed with said letter; and 
tog ther with a copy of th inventory enclo cd with Exhibit 17, 
prepar ed by counsel fo r said Complainant and Cross-Re­
spondent. 

(14) Exhibit 25 (1 tter dated Octob r 21, 1965, from Battle, 
'eal, Harris, Min or & \Villiams to \V"allace N. Tiffany, Com­

mi sion r of Accounts, and a copy of the certificate of fi ­
duciaries and inventory prepared by Battle, Neal, Harris, 
Minor & \ iVilliams) . 

(15) Exhibit 26 (letter dated October 21, 1965, from 
Powell, Horkan e Powell to Battle, Neal, Han·i , Minor & 

Williams). 
page 119 ~ (16) Exhibit 27 (letter dated October 21, 1965 

from P ow 11, Horkan & P owell to \Vallace 
':Liffany, Commissioner of Accounts, ·with inven tory prepared 
by Powell, Horkan & Powell). 

(17) Exhibit 2 (letter from Wallace N. Tiffany, Commis­
ioner of Accounts, to Battle, Neal, Harri s, Minor & \V"miams 

and Powell, Horkan & Po·well and the r eport of Mr. Tiffany 
to the Fauquier County Circuit Court). 

(1 8 ) Exhibit 29 (letter dated March 25, 1965 from P owell, 
Horkan & Powell to Viro·inia D partment of Taxation). 

(19) Exhibit 30 (l tter dated April 14, 1965 from Powell, 
Horkan & Powell to Mr. R. f. McCarty, Commi si.oner of 
R evenue, Fauquier County). 

(20) Exhibit 31 (l tter dated June 15, 1965 from Po"·ell, 
Horkan & Powell to Viro- inia Department of Taxation) . 

(21) Exhibit 32 (l tter dated June l 5, 1965 from Powell, 
H orkan & Powell to Virginia Department of Taxation) . 

(22) Exhibit 33 (letter dated July 20, 1965 from Viro-in ia 
Department of 'J~axation to Powell, Horkan & Powell). 

(23) Exhibit 34 (letter dated August 3, 1965 from P owell, 
Horkan & P owell to Viro-inia Department of Taxation) . 

(24) Exhibit 35 (letter dated Auo-ust 27, 19G5 from Powell, 
Horkan & P owell to Virginia Department of Taxation) . 

(25 ) Exhibit 36 (letter dated April 14, 1965 from Po"·ell, 
IIorkan & Powell to Internal Rewnne Service) . 

(26) Exbibit 37 (letter dated April 23, 1965 from Powell, 
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Horkan & Powell to Battle, Jeal, Harris, Minor & ·williams) . 
(27) Exhibit 38 (letter dated May 13, 1965 from Powell, 

Horkan & Powell to Battle, Neal, Harri s, Minor & \Vil­
liams). 

paa-e 120 r (28) Exhibit 39 (letter dated May 17, 1965 
from Battle, Neal, Harris, Minor & ·william to 

Internal Revenue Service). 
(29) Exhibit 40 (letter dated May 17, 1965 from Battle, 

Neal, Harris, Minor & William to Powell, Horkan & Pow ll). 
(30) E:xJ1ibit 41 (letter dated Jnne 11, 1965 from Powell, 

Horkan & Powell to Internal Revenue Service) . 
(31) E:xJ1ibit 42 (letter dated June 15, 1965 from Powell, 

Horkan & Powell to Internal Revenue Service ) . 
(32) E xhibit 43 (letter dated June 18, 1965 from Internal 

Revenue Service) . 
(33) Exhibit 44 (letter dated June 29, 1965 from Powell, 

Horkan & Powell to Internal Revenue Service) . 
(34) Exhibit 45 (letter dated August 27, 1965 from Powell, 

IIorkan & Powell to Internal Revenue Service) . 
(35 ) Exhibit 46 (letter dated September 29, 1965 from 

Internal Revenue Service to Powell, Horkan & Powell). 
(36 ) Exhibit 47 (letter dated November 2, 1965 f rom 

Powell, H orkan & Powell to Internal RevenueS rvice). 
(37) Exhibit 48 (letter dated ovember 8, 1965 from Battle, 

Neal, Han·is, Minor & William to Internal Revenue Service). 
( 3 ) E:xJ1ibit. 49 (letter dated November 23, 1965 from 

Powell, Horkan & Powell to Internal Revenue Servi e). 
(39) Exhibit 50 (letter dated November 29, 1965 from 

Battle, Neal, Ha1Ti , Minor & \Villiams to Internal Revenue 
Servic ). 

( 40 ) Exhibit 51 (letter dated December 16, 1965 from In­
ternal Revenue Service to Battle, Neal, Harris, Minor & 
\Villiams) . 

( 41) Exl1ibit 52 (letter dat d January 17, 1965 from Inter­
nal Revenue Service to Powell, Horkan & Powell) . 

page 121 r (42) Exhibit 53 (J etter dated F ebruary 7, 1966 
from Powell, Horkan & Powell to Internal Reve­

nue Service) . 

G. Complainant and cross-r espondent, N. Holme Clare, 
offer s each of th e follo-wing documents (annexed as Exl1ibits 
54 through 56 her eto) into evidence her ein; it is tipulated 
and agreed that each such document is a true copy of the 
document of which it purport to be a copy ; and it is tipu­
]ated and agreed that the originals of such documents, such 
copies of which purport to be igned or executed by or on 
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behalf of any person or acknowledged, w r e in fact thus 
i o-ned, executed or acknowledged; and each uch document 

wm be admitted into evidence unless any obj ection ther eto, on 
grounds other than authenticity, made by or on behalf of 
respondent and eros -complainant, vVilliam T. Gra ty, or by 
either of the r e pondents and cross-respondents, Elizabeth 
D. Clark and Suzann D. Clark, shall be su tain d: 

( 1) Exhibit 54 (letter dated March 14, :1966 from counsel 
for \Villiam T. Grasty to Edward J. Fitzo-erald, Jr., District 
Director, Internal Rev nue S rvice, New York, New York) . 

(2) Exhibit 55 (letter dated 1arch 14, 1966 from counsel 
for vVmiam T. Grasty to C. H . Morrissett, tate Tax Com­
mi sioner, Commonwealth of Virginia). 

(3) Exhibit 56 (l tt r dated Augu st 27, 1965 from C. H . 
Morrissett, State Tax Commissioner, to counsel for ViT.illiam 
T. Gra ty ). 

H . (1) If any one or more of Exhibits 29 throuo-h 32, and 
34 and 35 shall be admitted into evidence, th en complainant 
and cross-respondent, . Holmes Clare, offer into evidence 
the l tter dated August 17, 1965 from counsel fo r Clare to 
Virginia Department of Tazation (ann xed as Exhibit 57 
her eto) . 

(2) If any one or more of Exhibits 41 through 45 hall be 
admitted into evidenc , th en complainant and cro s-r espond­

ent, N. Holm e Clare, off rs into evidence the 
page 122 ~ following (marked Exhibits 58, 59 and GO, r espec­

tively) : 

(a) Letter dated Augu t 19, 1965 from counsel for Clare 
to the Internal Revenue Service, Richmond, Virginia (Ex­
hibit 58). 

(b) L tter dated August 27, 1965 from the Internal Reve­
nue Service, Richmond, Virg inia to counsel for Clare (Ex­
hibit 59). 

(c) Letter dated S ptember 16, 1965 from conn el for Clare 
to the Internal Revenue Service, Richmond, Virginia (Ex­
hibit 60) . 

(3) Complainant and eros -r espondent, N. Holmes Clare, 
offers into evidence the followino- marked Exl1ibit 62 and 63, 
re pectively, if any on or more of Exhibit 12 through 27 
shall be admitted into evidence, and thus offer Exhibit 61 
if Exl1ibit 37 shall be thu admitted : 
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(a) Letter dated April1, 1965 from counsel for N. Holmes 
Clare to counsel for -William T. Grasty (Exhibit 61) . 

(b) Letter dated September 15, 1966 from counsel for \iVil­
liam T. Grast:r to \ iVallace N. Tiffany, Commissioner of Ac­
counts (Exhibit 62). 

(c) Letter dated September 17, 1965 from counsel for N. 
Holmes Clare to \Vallace N. Tiffany, Commi ssioner of Ac­
counts (Exhibit 63). 

It is stipulated and agreed that each of the foregoing 
documents (Exhibits 57 through 63) is a true copy of the 
document of which it purports to be a copy ; that the originals 
of such documents, such copies of which purport to be signed 
or executed by or on behalf of any per son or acknmvledged, 
wer e in fact thus signed, executed or acknowledged; and if 
offer ed as her einbefore provided, each such docum ent will be 
admitted into evidence unless any objection ther eto, on 
grounds oth er than authenticity, made by or behalf of r e­
spondent and cross-complainant, ·william T. Grasty, or by 
either of th e r espondents and cross-respondents, Elizabeth 
D. Clark and Suzanne D. Clark, shall be sustained. 

r.. (1) Counsel for each of the parti es her eto is 
page 123 ~ to give noti ce to all counsel of r ecord, on or be-

fore June 1, 1966, of the per sons he wi shes to 
examine upon deposition. Such noti ce shall be either de­
liver ed by hand, or mailed so as to r each its destinati on in th e 
due course of mails, on or before such date. 

(2) Such deposition as are designated pursuant to para­
graph (1) shall, unless otherwise agreed by the parties, be 
taken at the offices of Messr s. Battle, Neal, Harris, Minor & 
Williams, 1400 Ross Building, Richmond, Virginia, commenc­
ing at 10 :00 a.m. on June 9, 1966. 

(3) Memoranda of law by coun sel for each of the parti es 
hereto shall be submitted to the Court, and to each counsel of 
record, on or before July 15, 1966. Such memoranda shall be 
either deliver ed by hand, or mailed so as to r each the Court 
and co unsel in the due course of mails, on or before such 
date ; r eply memoranda of law shall be so submitted and 
delivered on or before July 25, 1966. 

( 4) Argument on the merits will be heard before the Court 
on September 14, 1966; one hour each shall be allowed to 
counsel for Complainant and Cross-R espondent N. Holmes 
Clare, to coun sel for Respondent and Cross-Complainant 
William T. Grasty, and to counsel for Respondent and Cross­
Respondent Elizabeth D. Clark and Suzanne D. Clark. 

ENTER : May 24, 1966. 
RAYNER V. SNEAD, Judge 
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* 

page 147 ~ 

* * 

MOTION TO VACATE, SUPPRESS AND QUASH 

Comes now the Complainant and Cros -Respondent h r ein, 
by coun el, and moves th e Court to vacate, uppr s and 
quash: the notice (set out in the letter from Bolling R. 
I owell, Jr., to L ewis B. Greenbaum, dated May 31, 1966, 
attached hereto as a part hereof, and mailed "June 1, p.m., 
1966" in the attached envelope) to take the depositions of 
N. Holmes Clare, vVilliam T. Grasty, Mrs. Nancy Harrison, 
"Wallace Tiffany, James P. Boyle, IRS, S. M. Long, Jr., IRS, 
S. Thomas Amato, IRS, and vV. J . Powell, Jr. ; such deposi-

tions, if any, as may have been taken at the time 
page 14 ~ this Court rules upon this ![otion; and such 

summonses, subpoenas and oth r proce , if any, 
a may have been issued and served her ein in conn ction 
with the aforem ntioned notice and depositions. 

The Complainant and Cross-Respondent assigns as grounds 
ther efor , th following: 

1. The summon r equiring the Complainant and Cross-Re­
spondent to produce documents is not authorized by, and there 
has not been compliance with, ~~ 8-324 and -325 of the Code 
of Virginia (1957 Replacement Volume). 

2. The depositions thus noticed, and the documents de­
scribed in th e orders for the is uance of ubpoenas dttees 
tecum enter ed by thi Court on or about June 6, 1966, and 
in the affidavits r eferred to in such orders, are irrelevant and 
immaterial and otherwise inadmissible into evidence. 

3. The document described in the afor mentioned order 
for ubpoena dt~ces tecttm and affidavits may not b properly 
or lawfully produced, or are privileged, or in the case of the 
Complainant and Cross-Re pondent are not in his control, 
a the case may be, except as follows : the documents to be 
produced by Mrs. Nancy Harrison and vVallace Tiffany and 
the following documents to be produced by th e omplainant 
and Cross-Respondent: the accountant's inventory and ap­
prai ement as of the date of death of the te tator cov ring the 
accounts r ec ivable of The Saddlery and all correspondence 
between Mr. Clare and the manager of The Saddlery with 
r eference to thes account r eceivable; and th two inven­
tories and appraisements :filed by Mr. Clare with th e Com-
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missioner of Accounts of the Circuit Court of Fauquier 
County. 

4. The notice of the depositions and the request for the 
production of the aforementioned documents violate the pre­
trial order of this Court entered May 14, 1966 and the in­
structions of this Court given to counsel on April 29, 

1966. 
page 149 ~ 5. The deposition s noticed and the r equest for 

the issuance of summonses to produce documents 
are oppr essive and constitute an abuse of the deposition pro­
cedure. 

\VHEREFORE, the Complainant and Cross-Respondent 
moves the Court to vacate, suppress and quash : the notice 
to take the depositions of N. Holmes Clare, vVilJiam T . 
Grasty, Mrs. Nancy Harrison~ Vlallace Tiffany, James P. 
Boyle, IRS, S. M. Long, Jr., IRS, S. Thomas Amato, IRS, and 
vV. J . Powell, Jr.; such depositions, if any, a may have been 
taken at the time this Court rules upon this Motion; and 
such summonses, subpoenas and other process, if any, as may 
have been issued and served her ein in connection with the 
afor mentioned notice and depositions ; and for such other 
and further r elief a to the Court may seem just and proper. 

N. HOLMES CLARE 

By LEvVIS B. GREENBAUM 
Counsel 

* * * * * 

page 166 ~ 

* * * * 

DECREE 

* * * * * 

This cause, having been set for hearing and docketed, came 
on to be again heard on October 11, 1966, upon the following 
pleadings and proceedings filed and had herein: 

The Bill of Complaint of the complainant and cross-re­
spondent, N. Holmes Clare (her einafter for convenience 
sometimes r eferred to as the Complainant); 

The Answer and the Cross-Bill of the r espondent and 
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cross-complainant, -William T . Grasty (her einafter for con­
veni ence sometim r eferred to as the Hespondent) ; 

The Complainant's Answer to tb e Cro -Bill; 
The Answer s to the Bill of Complaint and to th e Cross­

Bill of tb e respondents and cro s-1·e::;pondents, Elizabeth D. 
Clark and Suzanne D. Clark (said r e pondents and cross­
r espondents being her einafter fo r convenience sometime r e-

ferred to as the Beneficiaries ) ; 
page 167 r Th Pre-Trial Order enter ed her ein May 24, 

1966 (wherein among other things, this Court 
framed the issues ber ein in lien of ruling upon the Complain­
ant's and the Benefi ciaries ' demurrer s to th e R espondent's 
Cross-Bi ll and their motions to strih th e Respondent' An­
swer); 

Th e hearings held her ein on April 29, May 24 and June 9, 
1966, and the depositions of Nancy Crocket Harri son taken 
June 9, 1966, and of the Complainant taken July 27, 1966, 
han cripts of uch hearings and deposition having been 
filed in the Clerk' Office ; 

And all matter s other than those dealt with in this decree 
havinO" been heretofor e finally concluded; 

And the cause and th e issues ther ein rai ed having been 
argued fully both by briefs and orally by counsel for all 
parti es her eto (Messr s. McGnire, ·w oods & Battle on behalf 
of th e Complainant, i(e sr . I owell, Horkan & Powell on 
behalf of the Respondent, and Messr s. Hall & Monahan on 
behalf of the Beneficiaries ); 

And the Court l1aving considered th e for egoing, including 
th e aforementioned deposition , and th e exhibits ther eto and 
to the Pre-Trial Order, offer ed by the R e pondent, deems it 
unnecessary to rule on the objections of the Complainant and 
of the Benefic iari es to such depositions and exhibits, and r e­
serve until th e final accounting its ruling on th e r eque t of 
th e Complainant and of th e Beneficiaries, made in conn ction 
with their motion to yacate, suppress and quash the afore­
mentioned depositions, to a sess against -Willi am T. Grasty 
the r ea onable costs of such deposition , including counsel 
f ees ; 

And the Court being of the opinion that it was the intention 
of th e testator, Robert Vanderpoel Clark, Jr., that all of 
his a sets be admin ister ed in, and under the law of, the State 

of New York by N. Holmes Clare and The Chase 
page 16 r Manbattan Bank as hi s ex cutors qualif-i d in 

New York, except hi s Virginia asse t as defined 
in Article FIRST (A) of th vVi ll and that the said te tator 

_j 
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intended that the Complainant and the R espondent administer 
such Virginia assets only; that ther e is no statute or law of 
the Commonwealth of Virginia which prohibit uclt intention 
f rom being carried out; and that the relief sought by the 
R e pondent in his Cross-Bill sbould be denied; 

The Court doth accordingly FIND, ADJUDGE, ORDER 
and DECREE as fo ll ows: 

A. In addition to th e matter s stated in the said Pre-Trial 
Order, i t appears to the Court, and the Cour t doth FI JD: 

1. That with r espect to Issue No. 1 as f ramed by this 
Court in the Pre-trial order, it was th e intention of the 
te'stator, Robert Vanderpoel Clark, Jr.: 

(i) that N. Holmes Clare and The Chase Manl1attan Bank 
qualify in the State of New York as the Executors of, and 
administer there in accOl'dance with the laws of New York, 
all of the testator 's as ets, with the exception of tho e assets 
which the testator referred to in hi s \Vill and ·whi ch arC' 
her einafter referred to as th e Virginia assets (for conven­
ience th e testator's \Vi 11 being sometimes r efen ed to hert'in 
as the \Vill and the said bank as the Bank) ; 

(i i) that such Vi rginia assets consist only of tl1e testator's 
r eal property, tangible per sonal property, and funds on de­
posit in banks, located in Virginia; 

(iii) that the Complainant N. Holmes Clare and the Re­
spondent \Villiam T . Grasty qualify in the CommonwPalth of 
Vi rO' inia as executors of u h Virginia a sets only; 

(iv) that th e powers, responsibilities and authority of the 
Complainant and the Respondent a executors of 

page J G9 ~ such Virginia assets extend only to such Virginia 
assets and to performing such acts as may be 

1· quired to carry out the provisions of Article SECOND of 
the \ Vill, including as contemplated in said Articl SECOND, 
distributing to the testator's widow, the r e pondent and cross­
r espondent, Elizabeth D. Clark, the tangible persona l prop-
rty specifically bequeath ed to her in Article THIRD of the 

\ "Till. 

2. That the vVill wa admitted to probate in the Surrogate's 
Court of New York County, New York, on October 16, 1964, 
with the consent of the R espondent and of the Benefic iari e , 
and th e said N. Holm e Clare and Th e Cha"e Manhattan 
Bank qualified in the said urrogate's Court as uch executors 
under th \Vill and are administering in J e·w York all of 
the te tator's assets other than bis said Virginia a sets ; and 
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that said N. Holmes Clare and said Bank as such executors 
have not appeared her ein and are not parties her eto. 

3. That the rights of cr editors of the testator and of his 
estate and the rights of the Commonwealth of Virginia and 
of the United States will not be affected adver sely by carry­
ing out the testator's intention as expr essed in the \i'\Till. 

4. That the Virginia and federal in come tax r eturns of 
the t estator' e tate and the final r eturns of the testator, the 
Virginia inheritance tax r eturn, and the federal estate tax 
return have been filed, all taxe sho·wn to be due on the face 
of all such returns have been paid, and such r eturns and 
payment have been accepted by the Virginia and federal tax 
authorities notwithstanding the objections th r eto filed by 
the Respondent with the Virginia and federal tax au-

thoritie . 
page 170 ~ 5. That the items, and the values of the item , 

set out in the inventori es certified and filed by 
the Complainant and by the Respondent with tbe Commis­
sioner of Accounts of this Court in October of 1965 are iden­
tical, and such inventories are identical in substance and 
substantially id ntical in form, the inventory filed by the 
Respondent being substantially a eopy of that filed by the 
Complainant. 

6. That as shown by the said inventories : the value of the 
testator's entire estate was over $21,000,000; the value of 
the said Virginia assets was $321,841.58, of which $200,000 
consisted of realty and $34, 90 of per sonalty which tbe 
testator specifically devised and bequeathed to the testator's 
·widow; and the value of the balance of the said Virginia, 
asset s which tb e testator directed be admini ster ed by the 
Complainant and the Respondent as provided in Article 
SECOND of the vVill was $86,951.58 of ·whi ch $56,214.02 
consisted of r ealty and personalty used in connection with 
the op ration of The Saddlery, a r etail stor e in Middleburg, 
Virginia, owned by the testator and sold by the Complainant 
and Respondent in December of 1965. 

7. Tbat the benefici aries under the vVill (sometimes re­
ferred to her ein as the Beneficiaries) are the r espondents and 
cross-respondents, Elizabeth D. Clark, and Suzanne D. Clark, 
r espectively the widow and the mother of the testator; the 
Beneficiaries desire that the r elief prayed for by the Com­
plainant in his Bill of Complaint be granted and the r elief 
prayed for by the Respondent in his Cross-Bill be denied; 
the testator's said widow, wbo bas :filed an instrument in the 
Office of the Clerk of this Court. r enouncing the \Vill, has 
elected to pursue in N evv York by counsel of her choice what-
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ever rights she may have with r spect thereto 
page 171 ~ pursuant to such r enunciation filed in the said 

Clerk's Office and to the election fil d by the said 
widow in New York pursuant to the laws of that State to 
take against the vVill (without prejudice to pursuing by 
counsel of her choice in Virginia whatever rights she may 
have 'lvith r espect to the testator's Virginia as et ) ; she 
opposes all claims by the Respondent that he is r e ponsible 
for mar shalling and d livering to her pur uant to uch 
r enunciation any part of the te tator's estate, other than those 
Virginia assets, or the proceed from the sale of tho e Vir-
·inia asset , to which she may be entitled, and she has r e­

li ved the R e pondent f rom any r esponsibility which he may 
claim to have with r esp ct to the foregoing. 

B. And the Court being of such opinion doth DJUDGE, 
ORDER and DECREE : 

1. That with r espect t o I ssue No. 2 as fram ed by this 
Court, ther e is no Virginia statute or law which would 
prevent the testator's int ntion, expressed in hi ·will and as 
her etofore found, from beino- carri ed out in all pha es of the 
admin istration of the te tator's estate. 

2. The Respondent has no power or authority over, or 
r esponsibility or accountability for, the t estator's assets other 
than th e said Virginia as ets and, in addition, the following 
intangibl e assets of the testator, the physical evid nces of 
which are located in Virg inia and which have been adminis­
tered by the Complainant and th e Respondent with the con­
sent of all of the parti e ; $4,445.46 in accounts r eceivable of 
The Saddlery and $5,000.00 r eceivable from William T . 
Grasty, plus inter es t at the rate of 6% per annum from 
December 18, 1963, which wer e listed among th e a sets of 
th testa tor in the aforementioned inventories ; and the parties 
having stipulated that counsel for the R espondent ha in his 

possession, and has had since April 11, 1966, a 
page 172 ~ promis. ory note payable to the t tator made 

by William G. \Vaters, dated F ebruary 20, 1964, 
in the original principal amount of $7,000.00, and bearing 
inter t on the unpaid principal balance at the rate of 6% 
per annum, on which the unpaid principal balance on October 
4, 1964 (the date on which the testator died) was $6390.44 
plus accrued inter est from August 15, 1964, and th lmpaid 
principal balance on March 15, 1965, the date on which the 
Complainant and the R espondent qualified in this Court, was 
$5762.35 plus accrued inter st at the rate of 6% per annum 
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:from F ebruary 24, 1965, such unpaid balance and the in­
ter e t th reon evidenced by the said note (h er einafter called 
the \ Vaters Note) shall be includ d among the assets of the 
testator for which the Complainant and the Re pondent are 
accountable. 

3. The Complainant and the Respondent have no duty or 
r espon ibility to attempt to obtain the transfer to Virginia 
of the a ets being admini ter ed by the E xecutors of the 
t estator duly qualified in New York; and the complainant and 
th Respondent are r sponsible only for performing such acts 
as may be r equired to carry out the provi ions of Article 
SECOND of the \?\Till and a provided her ein. 

4. The Complainant and Respondent are not r e ponsible 
for marshallin · and deliv ring to the aid widow of the 
testator, pursuant. to her r nunciation of the \?\Till filed in thi 
Court or her election to take against the \Vill filed in ew 
York, any part of the testator's estat , oth r than those 
Virginia assets, or the proceeds from the sale of those Vir­
ginia asset , to which r;:he may be entitled. 

5. The Respondent is not r e pon ibl e to the estate or the 
Benefi ciaries for the preparation and filing of th Virginia 

and federal income tax r eturn of the testator's 
pag 173 r estate and the final r eturns of the testator, the 

Virginia inheritance tax r eturn, and the federal 
estate tax r turn, or for th payment of such taxes ; ubj ect, 
however, to the obli o·ations of the Complainant and the Re­
spondent set out in ~~ 58-871 and 58-872 of the Code of Vir­
ginia (1950) as amended and in 31 U.S. C. 192. 

6. The inventorie filed 1vith the Commi s ioner of Accounts 
of this Court by the Complainant and the Respondent, col­
lectively constitute a joint inventory sufficient in form and 
substance to comply with the requirements of ~ 26-12 of the 
Code of Virginia (1950) as amended; and an appropriate 
notation r fl eeting the indebtednes evidenced by the said 
\Vaters Note shall be added to the said inventori es. 

C. Pursuant to the foregoing findings and conclu ions, the 
Court. doth further ADJUDGE, ORDER and DECREE that 
the r elief prayed for by the Bill of Complaint, wher ein th e 
Beneficiaries have joined, is her eby granted, and the r elief 
prayed for in the Re pondent's Cro s-BHl is l1 er eby denied. 

D. It is further ORDERED that, except as they may be 
r equired for use in any appeal herefrom : 

(j) The Clerk of this Court shall place all copies of th e 
Virginia inheritance and income tax returns and of the 
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United States estate and income tax returns, produced and 
:filed herein, in a sealed :file and such :fi le shall not be opened 
nor made available to any person without an order of thi s 
Court enter ed after r easonable notice to the parties J1er ein 
and an opportunity for them to be heard. 

(ii) The Respondent and Cross-Complainant, -William T. 
Grasty, and counsel for th e said R espondent, shall maintain 
in confidence and shall not without a prior order of this Court, 
entered after r easonable notice to the parties her ein and the 

opportunity for them to be heard, disclose to any­
page 174 ~ on e nor use in any fashion the information set 

out in the Virginia inheritance and income tax 
returns and the United States estate and income tax r eturns 
:filed on behalf of the testator and his estate ; they shall make 
no copies of such tax r eturns and shall forthwith deliver all 
copies of said r eturns as are in their possess ion or subj ect 
to their control to this Court to be placed by the Cl el"l~ in 
such sealed file. 

E . It is fur ther ORDERED that all question s concerning 
the assessment of costs and attorneys' fees be r eserved for the 
:final accounting of the executors. 

ENTER: November 15, 1966. 

RAYNER V. SNEAD, Judge 

W e ask for this : 
McGUIRE, WOODS & BArrTLE 
by LEvVIS B . GREENBAUM 

Counsel for Complainant and Cross-Respondent, 
N. Holmes Clare 

HALL & MONAHAN 
by THOMAS V. MONAHAN 

Counsel for R espondents and Cross-Respondents, 
Elizabeth D. Clark and Suzanne D. Clark 

Seen and obj ected to : 
PO\iVELL, HORKAN & POWELL 
by G. A. HORKAN, JR.-BOLLING S. POvVELL, JR. 

Counsel for R espondent and Cross-Complainant, 
William T. Grasty 

* * * * 
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page 177 

* * * * * 

MOTION FOR SUPERSEDEAS 

Comes now -William T. Grasty, Executor, the Respondent 
and Cross-Complainant her ein, by counsel and, pursuant to 
the provi sions of Code of Virginia (1950) Sections 8-465 
and 8-477 moves the Court for an order : 

(1) Suspending its :final Decr ee enter ed her ein under date 
of November 15, 1966, and the execution ther eof, for a period 
of sixty days and ther eafter until his petition for an appeal 
is acted on by the Supreme Court of Appeals of Virginia 
and, if said appeal is allowed, ther eafter unti l the Supreme 
Court of Appeals enter s its :final adjudication on the appeal; 

and 
page 178 r 2. R elieving him, as an Executor of this E s­

tate, from giving a supersedea bond and an ap­
peal bond. 

Thi s Motion is based upon the following grounds : 
1. The R espondent and Cross-Complainant \1\Tilliam T. 

Grasty, as Executor desires to present to the Supreme Court 
of Appeals his petition for an appeal from this Courts final 
Decree of November 15, 1966. 

2. Said appeal is proper to protect the E state of the de­
ceased Robert Vanderpoel Clark, Jr., of which the Respond­
ent and Cross-Complainant William T. Grasty is an Executor, 
b cause in said appeal an adjudication by the Supreme 
Court of Appeals will be sought on questions of law not 
previously adjudicated by that Court as to the proper con­
struction of the testator's ·will; whether the will as con­
strued is contrary to the law and public poli cy of Virginia; 
what is the authority and r esponsibility under the will and 
Law of Virginia of the domi ciliary executors qualified :in 
Virginia as to (a) The administration of the intangible per­
sonalty, the physical evidence of whi ch was held by the 
testator in J e-v,r York, (b) The preparation and filing of tax 
r eturns, (c) The preparation and :filing of an inventory and 
(c) The r eceipt by the widow, who has r enounced the will, of 
her Virginia statutory share of the whole estate ; what is the 
authority of executors quali:fi d in Jew York to conduct acts 
of administration of this E state in Virginia; and is it nec­
essary that the r esident and nonresident domiciliary exe­
cutors in Virginia act jointly in all act of administration of 
this E state in Virginia, the r esolution of all these questions 
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of law by th e Supreme Court of Appeal being 
page 179 ~ necessary for the guidance of th e executors 

qualified in Virginia in order to admini ter this 
Iar o-e estate proper ly under th e law of Virginia. 

3. At the time of th e entry of said Decree of November 15, 
1966, counsel for \Villiam T. Grasty, Executor, stated of 
record their r equest for a suspension and s~£per· ed.eas with­
out bond and the Court stated it would hear thi r equest 
later. The Decr ee of No,·ember 15, 1966, is still within the 
breast of the Court and may be modified or am ended by the 
order of suspension and s1~p ersedea without bond r equested 
in thi s motion . 

* 

Filed Nov. 29, 1966. 

page 1 0 ~ 

* 

• 

* 

Resp ctfully submitted, 

BOILING R. POvVELL, JR. 
GEORGE A. HORKAN, JR. 
Conn el fo r ""William T. Grasty, 
Executor, the Respondent and 
Cross-Complainant 

• * 

* * 

~l 'h e 29th day of November, J 966, this matter having been 
'et fo r hearing on th e Motion for S~£persedeas filed by Wil­
liam 'I. Grasty, Executor, th Respondent and Cro s-Com­
plainant, came the partie · by counsel and the matter was 
argued. 

Upon due consideration, it is adjudged and order ed that 
:aid Motion for s~~per edeas be, and the same is, denied, to 
whi ch counsel for vVilliam T. Grast~v, Executor, obj cted and 
excepted. 

rPhi s decr ee is final. 

Ji'nter thi s 29 day of Nov., 1966. 

RAYNER V. S EAD, Jndge 

* 
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page 183 ( 

* 
NOTICE OF APPEAL AND 
ASSIGNME ITS OF ERROR 

ounsel for \Villiam T . Grasty, Executor in accordance 
with the \Vill of Robert Vanderpoel CJm·k, Jr. , deceased, and 
the Order of this Court enter ed March 15, 1965, the R e­
spond ent and Cro s-Complainant in th above styl d case, 
her by g ives Noti e of an Appeal from the final judo·ment and 
decr ee enter ed her ein on November 15, 1966. 

The said \Yilli am T . Om ty, Executor, will petition the 
Supr me Court of Appeals of Virginia for an App al and 
St£persedeas ·with r espect to said final judo·ment and decree, 
and her eby se ts for th his As ignments of Error, as follows : 

1. The Court erred in ruling that under th e \Vill of R obert 
Vanderpoel Clark, Jr., decea ed, and Code of Virginia (1950) 

~64-1 31 the r e pondent and cross-complainant, 
page 1 4 ( \Villiam T . Grasty, as the Virginia r esid nt domi-

ciliary co-executor, had no authority or r sponsi­
bility to admini ter well and truly the whol e personal estate 
of the decedent, including the intang ible personal p r operty of 
the decedent, tl1 e physical evidence of which he held in Jew 
York. 

2. The Comt erred in ruling that under the \Vill of Hobert 
Vanderpoel Clark, Jr. , deceased, and Code of Virg inia (1950, 
as amended) ~26-59 the complainant and cross-re pondent 
~ . Holmes Clare. a the non-re ident domiciliary co-executor 
qualifi ed in Viro·inia, and the r espondent and cro s-com­
plainant ·w illi am T. Grasty, as the r esident domi ciliary co­
ex cu tor qualifi din Virginia, are authorized to act separately 
and severall~r in admini tering the estat of the decedent in 
Virginia and that they are not oblio-ated to act jointly. 

3. The Comt erred in rulino- that under the \Vill of Robert 
Vanderpoel Clark, Jr., decea ed, and Code of Virginia (1950, 
as amended) ~26-59 ; 26-12 ; 26-12.1 and 64-131, the complain­
ant and cr o s-r e pondent N. Holmes Clare, as the non-r esi­
dent domiciliary co-executor qualifi ed in Virg inia, and the 
r espondent and cross-complainant, ·william T . Gra ty, a the 
resident domiciliary co-executor qualified in Virginia are not 
obli o-ated to jointly prepare and file .. with the Commi sioner 
of Accounts a complete and itemized inventory of all real 
es tate and of all personal property of the decedent, including 
the intangible per sonal property, the physical evidence of 
whi ch I·Vas held by the testator in Jew York. 
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4. The Court erred in rulino· that under the \Vill of Robert 
Vanderpoel Clark, Jr., deceased, and Code of Virginia (1950, 
as amended) ~~ 26-59; 5 -119; 5 -122; 5 -166 and 64-J 31 the 
compla·inant and cross-respondent, N. Holmes Clare, as the 

non-res ident domiciliary co-executor qualified in 
page 185 ~ Virginia, and the respondent and cross-com-

plainant, \Villiam T. Grasty, as th e r esident 
domicil iary co-executor qualifi ed in Vi1·ginia are not obligated 
jointly to prepare and fil e with the Department of Taxation 
of Virginia th e Virg inia in come tax returns for th e ]a t year 
of the life of the te tator and for th e es tate during the 
administra t ion th ereof, and th e Virginia inheritance tax r e­
tnrn for the estate and to pay from estate as et · all uch 
income and inh eritance taxes due the Commonwealth of 
V irginia. 

5. ,-rhe Court erred in ruling that under the \Vi ii of Robert 
Vanderpoel Clark, Jr., deceased, and Code of VirgiJl ia (1950, 
as amended) ~26-59; 58-166 and 64-131 th e complainant and 
cross-r espondent, N. Holmes Clare, as the non-r esident domi­
ciliary co-executor qualifi ed in Virginia, is ser ara tely au­
thorized to prepare and fil e with the Department of Taxati on 
the inh er itance tax r eturn and to pay the inheritan ce tax 
dne as hown by hi s r eturn, and that th e r espondent and cross­
complainant, \Villiam rc. Grasty, as the r esident domiciliary 
co-executor qualifi ed in Viro· inia, has no authority and no 
r espon sibi li ty to the estate, its vested or contingent bene­
ficiar ies or cr editors or th e heirs, deYisees or di s tributee 
ther eof, jointly with said non-res ident co-exec utor qualifi ed 
in Virginia to prepare and fil e said tax r eturn and to pay the 
inh er itance tax due. 

6. The Court erred in ruling that under the \Vill of Robert 
Vand rpoel Clark, Jr., deceased, and Code of Virgin ia (1950, 
a. am ended) ~ 6-9; 26-59; 58-119; 58-122 ; and 64-131 a cor­
porate executor qualified a a co-executor of the estate in 
K ew York but not qualified as an executor of th e e ·tate in 
Virgin ia and not qualifi ed or authorized to do business in 

Virg i n~a as a corporation, is autl10rized to pre­
]Jagf> 186 ~ pare and fi le with the Department of Taxation 

the Virginia in come tax r eturns and to pay the 
income taxes shown to be due by such r eturn s, and that the 
re pondent and cross-complainant, \Villiam ,-c. Grasty, as 
the r es ident domi ciliary co-executor qualifi ed in Virginia, ha::; 
no authority and no respon ibility to the esta te, i t Yested 
and contingent henefi ciari (' · or its cr editors or the heir , de­
, ·isees or di tributees th ereof, jointly with N. Holm es Clare, 
as th e non-resident co-execntor qualified in Virg inia to pre-



40 Supreme Conrt of Appeals of Virginia 

pare and file said tax r eturns and to pay th e income taxes due. 
7. The Court err d in rul ing that under th ·will of Robert 

Vanderpoel Clark, Jr. , deceased, and under Cod of Virginia 
(1950, as amended) ~~ 26-59 and 64-131 and under the United 

tates Internal Revenue Code (1954, a amend d) ~ 142 (26 
USCA ~142 ); 641 (2 SCA 641); 21 (26 SCA ~ 21); 
22 (26 SCA ~ 22); 2002 (26 USCA 2002) and 6012 (b) 

and under nited States Internal Revenue Servi ce R egula­
tion ~~20.2002-1; 20.6001; 20.601 -2 and 1.6012-3(a) (3), the 
r espondent and cro -complainant, William T . Grasty, as the 
r esident domiciliary co-executor qualifi d in Viro-inia, ha no 
authority and no r e pon ibility to the estate, it vested and 
contingent beneficiaries, or its cr editors or the heirs, devisees 
or di stributees ther eof, jointly ·with N. Holmes Clare, as the 
non-res ident co-executor quabfied in Virginia, to prepare and 
file the United States income tax returns for the last year of 
the life of the te tator and for the e tat during administra­
tion and the ni.ted States estate tax r eturn and to pay the 
taxes due . 

. The Court erred in r efusing to rule upon the authority 
and responsibility of the complainant and of r espondent, as 
the domiciliary co-exe utors qualified in Virginia, to the Com­

monw alth of Virginia and the Unit d tates for 
page J 87 ~ filing income, inh r ritance and estate tax r eturns 

and for paying taxes due under th Virginia 
ta tut s and the United States Statutes and Regulations 

cited above in As ignment · of Error "5", "6" and "7", and 
the \ iVill of Rob rt Vanderpoel Clark, Jr., deceased. 

9. Th e Court err d in ruling that under the r enun ciation 
of the ·will of Hobert Vanderpoel Clark, Jr., deceased, by his 
widow, a r esident of Virginia, and under Code of Virginia 
(1950, as amended) ~ 26-59; 64-16; 64-27; 64-32 and 64-131 
the complainant and eros -respondent, N. Holmes Clare, and 
the r espondent and cro s-complainant, V{illiam 'l' . Grasty, 
as the domiciliary co-executors qualifi ed in Virg inia, have no 
authority and are not r esponsible jointly or severall:· to mar-
hal and deliver to th e widow of th e testator her Virginia 

s tatutory hare of the whole estate, including the intan gible 
per sonal property, th e physical e\·idence of which was held 
bv the deceased in New York. 
· 10. The Court erred in not ruling that under the r enuncia­

tion of the \~Till of Robert Vanderpoel Clark, Jr., d cea ed, 
by hi s widow, a r esident of Virginia and under Code of Vir­
gini a (1950, as amended) ~ G4-16; 64-27 and 64-32, the 
widow's right to r enounce is controlled by the law of Vir­
ginia, wher it is paramount and unconditional, and not by 
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th law of Jew York, ·wl1 er e it is not par amount and un­
conditional, and that he i entitled to the Virginia tatutory 
share of the entire estate, including the intangible personal 
proper ty, the physical evidence of which was held by the 
deceased in New York. 

11. The Court erred in not hearing and ruling up the de­
murrer to the r e pondent' , vVmiam T . Gra ty, cross-bm 
fi led by the complainant and by the intervening r spond­

ents. 
page 1 ~ 12. The Court erred in not hearin 0' and ruling 

upon the complainant's and interveninO' r espon­
dents' mobons to strike the answer of the r espondent \Viliiam 
T . Grasty. 

13. The Court erred in entering the Pre-Trial Order her ein 
in whi ch th e Court fram ed the issues witlw ut first ruling on 
th demurrer s and motions to strike and ther eby settling 
the pleadings which f ramed the issues. 

14. The Court erred in not hearing and rulinO' upon the 
complainant's and the intervening r espondents' motion to 
vacate, uppress and quash the deposibons taken her ein and 
to a ess against the r e pondent, \ iVilliam T. Grasty, the costs 
of uch depositions, including coun el fee , and in r serving 
its ruling ther eon until th final accounting. 

15 . . The Court erred in ruling that under the 'Will of 
R ober t Vanderpoel Clark, Jr., deceased, and Code of Virginia 
(1950, as amended) ~~26-59 and 64-131 the complainant and 
r e ] ondent as the domiciliary co-executor s qualifi d in Vir­
ginia, have no duty or r esponsibility t o attempt to obtain the 
trans£ r to Virginia of the assets of th e estate now being 
admini ·ter ed by the New York executors, upon the completion 
of that ancilliary admini stration, and that said Virginia exe­
cutor s mu t transfer to the New York truste s named in the 
vVill the net estate r emaining in Virginia after the comple­
tion of the domiciliary admini tration in Virginia. 

l G. Th e Court erred in ruling that under the \ iVill of Rob­
ert Vanderpoel Clark, Jr., deceased, and Code of Virginia 
(1950, as amended) ~26-12; 26-12.1; 26-59 and 64-131 the 
separate inventories of this c tate filed with th Commis­
sioner of Accounts by the complainant and by the r espondent 

comply with the requirements of said statute . 
page 189 ~ 17. The Court erred in finding a a fact tbat 

the co-ex cutors qualified in New York have not 
performed acts of administration of the estate in Virginia, 
said find ing not being . upported by the evidence of r ecord 
h r ein. 

18. The Court erred in finding as a fact that riO'hts of Vir-
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g1ma cr editor of the testator and of l1i estate and the 
right of the Commonwealth of Virginia and of the ni ted 

tates, will not be affected adversely by the admini tration 
procedure being carried out separately by the non-resident 
domiciliary co-executor qualified in Virgini a and by the New 
York executor to the exclusion, and over the obj ction, of 
the r espondent and cross-complainant, ·william T. Grasty, as 
the resident domiciliary co-executor qualifi din Virginia, said 
finding not being upported by th e evi dence of r ecord her ein. 

19. The Court erred in findin g as a fact that all tax r e­
turn , both Virginia and F ederal, fil d by th e Ne·w York 
executor and by the complainant, as the non-resident domi­
ciliary co-executor qualified in Virginia, have been accepted 
by the Virginia and F ederal tax authoriti es, said finding not 
beincr supported by the evidence of r ecord her in. 

20. The Court erred in finding as a fact that the separate 
inYentories fil ed with th e Commissioner of Account are 
identical in substance and substantially identical in form and 
that the inventory filed by th e r e pondent and cross-complain­
ant, vVmiam T. Grasty, is substantially a copy of that fi led 
by the complainant, said findin g not being supported by the 
evid nee of r ecord her ein. 

21. The Court erred in finding as a fact that the interven­
ing r espondel)t, Elizabeth D. Clark, has el cted to pursue in 
New York by cvunsPl of her choi c whatever statutory ri ghts 
he may have with respect to thi s estate a th e r esult of her 

r enunciation of the testator's \Vill and that she has r eli eved 
the r espond nt and cross-complainant, \Villiam 

]Jage 190 ~ T . Grasty, as the r esident domiciliary co-executor 
qualified in Virginia, of all r esponsibility for her 

statu tory hare of the intang ible per sonal property, the 
phy ical vi dence of which i held in New ork, said finding 
not being supported by the vidence of r ecord herein. 

22. The Court erred in findin g as a fact that the accounts 
receivable of tl1 e Saddlerv and tho r eceivable f rom \Vi lli am 
'J~. Grasty have been jointiy admini ster ed by the complainant 
and r espondent ·w:itb th e con sent of all the parties, said finding 
not being supported by the evid nee of r ecord her ein . 

23. The Court erred in grantin cr the r eli ef prayed in th e 
complaint and in denyi ng th r eli ef prayed in the cross-bill 
fo r the foregoing r easons. 

24. The Court rred in imposing the limitati ons contained 
in Paragraph "D" of its Decr ee a to tax r eturns upon the 
r espondent-cross-complainant a the r esident domiciliary 
co-executor qualified in Virginia, said limitations not being 
in cluded in the relief prayed in the complaint, no evidence 
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having been heard ther eon by the Court and ther e being 
no evidence of r ecord supporting it and said limitations im­
pairing the ability of said co-executor to discharge his r e­
sponsibilities under the vVill and foregoing s tatutes in the 
administration of the es tate. 

25. The Court erred in denying the Motion for Supersedea s 
of th e r espondent and cross-complainant, vVilliam T . Grasty, 
f or the r easons stated ther ein a s grounds for said Motion. 

Dated this 5th day of December, 1967. 

BOLLING R. POV\TE LL, JR. , Counsel 
for \Villi am T. Grasty, Co-Executor, 
Respondent and Cross-Complainant 

Filed Jan. 6, 1967. H. L . PEARSON, Clerk 

* * * * 

TRANSCRIPT OF RULING OF THE COURT 

Before : 

10/ 11 /66 

vV arren ton, Virginia 
October 11, 1966 

Honorable Rayner V. Snead, Judge 

pao-e 2 r The Court: The Court has consider ed the plead-
ings in this case and the evidence, as well as the 

memoranda and the ar o-ument of counsel. The Court is r eady 
to g ive a brief ruling in this case. 

The Bill of Complaint wa · filed by the complainant, N. 
H olmes Clar e, a sking the Court to construe th e ·will of Robert 
Vanderpoel Clark. The defendant, Mr. vVilliam Grasty, the 
co-executor , has filed an ans·wer to this bill, and the two 
principal beneficiari es under th e will have also filed answer s, 
and they join in the prayer of the Bill of Complaint filed 
by Mr. Clare. 

The cross-bill was filed by the co-executor, Mr. Grasty. 
Thi s was answer ed. The defendants have filed certain motions 
and demurrers. 

The issues in the case have been defin ed by pre-
10/ 11/66 t rial order, -..vhich ets forth two issues to be decided 
page 3 r by the Court. The fir st : \Vbat was th e intent of 

of the testator in appointing New York executors 
to settle his New York estate, appointing Virginia executors 
to settle his Virginia estate, a s spelled out in the will ~ 
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Second: If the Court determi nes that th e testator desired 
that his New York assets be administer ed only by his New 
York executors, and that his Virginia assets be admini stered 
only by hi Virginia executors, as set forth in th e will, is 
there any Virginia statute or law that would prevent that 
policy from being carried out in all phases of the admini stra­
tion of th e estate. 

The Court has consider ed these issues, and it determines 
that the first issue has practically been agreed upon by 
counsel. Not altogether, but it is apparent that ther e is r eally 
no di spute. The will speaks for itself. Tl1 e polar star in 
construing the will is to determine what is the intent of tb e 
testator; and in this case, the intent is plain. It may be 
given in the four corners of the will, in the very language 
of the will itself, without r egard to any construing evidence. 
It is obvious that the testator intended as to the di sposition 
of hi s estate from the very language that he used. H e in­
tended, of cour se, as the will said, that all of his asests 

would be admini ter ed under the law of New York, 
10/11/66 except for the Virgini a assets, ·which he defined. 
page 4 ( Now, as to issue No. 2, the two arguments that 

counsel fo r Mr. Grasty made, that the doctrine of 
mobilia eq~t~unt~tr per onam should be fo llowed, and that 
64-131 of the Virginia Code governs the disposition of this 
case. 

Now, these two arguments are answer ed quite ably by the 
plaintiff's r eply brief. Refer ence is made to his r eply bri ef. 
Reference is made to 10 through 16, the cases that are cited. 

Now, the primary purpose of the admini stration of an 
estate, it seems to me, is to pay the debts, taxes of the dece­
dent, to pay a balance over to th e beneficiarie of the testator, 
as set forth in his will; and counsel for the co-executor, Mr. 
Grasty, is arguing that the ri ghts of the widow, the Com­
monwealth of Virginia, the United States will be adver sely 
affect d if his position is not upheld. 

It seems a complete an wer to this is that, :first, the widow 
is very ably r epresented by counsel, and she is able to state 
through her counsel what she wants, what her desires are. 
The Court sees no r eason why it hould not r espect those 
wishes and desires. 

As to the Commonwealth of Virginia, the Commonwealth 
of Virginia is not adver sely affected by thi ruling, as I see 

it; and the Commonwealth of Virginia is quite able 
10/ 1] j 66 to protect its inter est in thi s r espect. The evidence 
page 5 ( is that the Tax Department is quite satisfi ed with 

the tax r eturns that have been :filed. That same 
statement would seem to apply to the United States Govern-
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ment. It is not a party to t l1 proceedings, and it i quite 
able to protect its own inter est. And the Court ha to decide 
the rights of parties that ar before th e Court, and the i sues 
that are presented. vVe ·annot adjudicate issues that are 
not before the Court-cannot adjudicate th e right of partie 
·who are not befor e the Court. 

As to jointly filing th e inventory, the Commissioner of 
Accounts is an officer of the Court. ~rh e inventory as directed 
by him, which is not in confiict with the rulincr made her e, 
·hould be acceptable to an officer of th e Court. 

Now, the Virginia executor is, naturally, concerned to ee 
that the estate is properly settled and all parties in interest 
ar protected. The Court is convinced that thi ca e-that 
the evidence and th r cords bow that th e estate should be 
settled in accordan ce with the will of the t stator and the 
wishe of th e beneficiaries . It i apparent that if thi i done, 
that no cr editor or other p r on can be heard to complain. 

So counsel for tl1 e complainant and for the de-
10/ 11/ 66 fendants, Clark, may present a decr ee in accordance 
page 6 ~ with this rul . 

The excepti on of th e defendant 
Mr. IIorkan : Yes, sir. \Ve ·wi sh that our exception be 

noted. 
Th Court : Yes, sir. 

(V\Th r eupon, th e hear ing 1vas concluded at 1 :50 p.m. ) 

VIRGINIA : 

IN 'l'HE CIRCUIT COURT OF FAUQUIER COUN'l~Y 
r. HOLMES CLARE, ]~x cutor 

vs 
WILLIAM T. GRASTY, Executor 
et al 

CHANCF,RY 
NO. 3183 

Pursuant to Rule 5 :1 Secb on 5 (c) of the Rule of th e 
Supr me Court of Appea ls of Virginia, I certify that Tran­
script of Ruhng of the Court-October 11, 1966 is an original 
transcr ipt and oth er incidents of tb e trial of the her ein tyled 
case. 

Witn e my signature this 13 day of January 1967. 

H . L. PEARSON,rue~. 
Circuit Court-Fauquier County, 

Virginia 
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Nancy Crocket Harri on 

page 1 ~ 

* * * 

Tuesday, November 29, 1966. 
The above-entitled matter came on for hearing before 

Judge RAYNER SNEAD, in Chamb r , at 10 :00 o'clock, 
A.M. 

llj 29j 66 
page 27 ~ 

* 

* 

:)(c 

* 

* * * 

* * * 

The Court: I think we have reached a solution. 
sedeas will be denied. 

* * * * * 

11/ 29/ 66 
page 31 ~ 

* * * * * 

The super-

The Court : That is right. My ruling is it isn't necessary 
to grant any s~~persedeas, and it isn't grant d. 

Mr. Powell: As I under stand the ruling of th e Court, it 
isn't necessary because the decr ee of November 15th do s not 
foreclose Mr. Grasty from pursuing any legitimate r emedy 
or day in Court which I may have. 

The Court : That is what I stated. 

11/ 29; 66 
page 91 ~ 

* 

* 

* 

* 

* 

* * 

NANCY CROCKET HARRISON was sworn and deposed 
on behalf of Respondent Grasty, as follows : 
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Nancy Crocket H arrison 

DIRECT EXAMI NATION 

By Mr. Horkan: 
Q. vVould you please state your name and address~ 
A. Nancy Crockett Harrison, Middleburg. 
Q. It is your understanding that a subpoena cl~~ces t ecurn 

was issued for your appearance today ~ 
A. Yes, sir. 
Q. Mrs . Harri son, ·wer e you associated with th e Mi ddle­

burg saddlery from the time of Robert V. Clark, Jr. 's, death 
in October of 1964, until the sale of the saddlery in late 1965 ~ 

A. Yes, sir, I \vas. 
Q. vVhat was your function ~ 
A. vVell, I was managing, running the saddlery. 

Dep. 
6j9 j 66 
page 92 

Mr. Greenbaum: Before we go any further, I 
would like to have a continuing objection to all of 

~ this testimony as being completely irr elevant and 
immater ial to the issues as defin ed in the pretrial 

order. 
Mr. Monahan: Same objection. 

By Mr. Horkan ~ 
Q. As the manager of th e saddlery, from ·whom did yon 

take instruction s~ 
A. vVell-

Mr. Greenbaum: vVe do have the under standing, don 't we, 
that my obj ection-

Mr. Horkan: It is a continuing objection. 
Mr. Greenbaum: - is to this whole lin e of testimony. 
The Deponent: (Continuing) Holmes Clare of New York. 

By Mr. Horkan: 
Q. What form d id these directions take ~ 
A. vVell, by telephone a lot, and by some correspondence. 

* * * * * 



4 

Dep. 
6j9j 66 
page 94 r 
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1\frs. Harrison, would you describe briefly ·what the nature 
of the assets of the addlery wer e at the tim that you wer e 
operating it ~ 

A. W ell, the building and the inventory and certain fixtures 
.in the saddlery. 

Mr. Greenbaum: Since th e lin e of testimony seems to be 
taking a slightly differ nt turn, I would like to r er egister 
my continuing objection, and al o add the best evidence rule. 

Ther e i an Exhibit K her e, I believe, which contains a 
financial statement of the addlery, that has been offered in 
evidence by Mr. Powell. 

Mr. Horkan : v\ ell, w wm accept your objection, Mr. 
Greenbaum. 

By Mr. Horkan: 
Q. W ere ther e also accounts r eceivable in the saddlery ~ 

Dep. 
6j9j 66 
page 95 r 

A. Yes. 
Q. Did the saddlery have bank account ~ 
A. Yes. 
Q. \ i\Ther e wer e they maintained ~ 
A. In the Middleburg J ational Bank. 

Q. Now, Mrs. Harrison, did fr . Clare give you directions 
as to the management of the i(iddleburg saddlery ~ 

A. Do you mean what to buy, and how to sell, or anything 
like that ~ o. I did that completely on my own, at his 
r eque t, actually 

Q. Did Mr. Clare give you any directions about dealing 
with Mr. Grasty, an executor of the estate of Mr. Clark ~ 

A. Yes. H e dir ected m not to show any r ecords of any 
sort of the saddlery to Mr. Grasty, unle s himself or his 
r presentative was pr ent at the same time. 

Q. Did you understand that Mr. Grasty was not to par­
ti cipate in the management of th e saddlery? 

Mr. Greenbaum : I think that is obj ectionable. For furth er 
r easons, askino- for the operation of the witness' mind, as 
well as all the other objections her etofore not d. 
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By {r. Horkan : 
Q. ·w ell, ·would you go ah ead and ans·wer the question ? 
A. Would you repeat it, please? 

Mr. Horkan : ·would you r ead the question, please? 
Dep. 

6j 9j66 (The followin o- wa r ead by the r eporter :) 

page 96 ~ "Q. Did you under stand that Mr. Gra ty was 
not to participate in the management of the sad-

dlery 1" 

A. I have to say that was my under standing. 

By Mr. Horkan: 
Q. \Vell, was this under tanding based upon Mr. Clare's 

instructions? 
A. I couldn't just quote the instructions that he said, 

''Don't let Mr. Grasty par ticipate in the management of the 
saddlery," but that is what it is based on, what the under stand­
ing is based on, was his indication that he did not want him 
to. 

* * * * 

Dep. 
page 97 ~ 

Dep. 
6j9 j66 
pag 9 

Grasty . 

* * * 

Q. Did you ever supply Mr. Grasty with any of 
this informati on that you supplied Mr. Clare with ~ 

~ A . No. 
Q. vVere you directed not to submit it to Mr. 

A. Yes. 
Q. \Vas this direction to you from Mr. Clare~ 
A. Yes. 
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Nancy Crocket Harrison 

Dep. 
Gj9j 66 
page 100 

* :ji: * 

RE-DIRECT EXAMINATION 

By Mr. Horkan: 
Q. i[rs. Harrison, did you ever inform-during thi period 

did you ever info rm Mr. Gra ty or any of his r epresentatives 
that you ·were under instructi ons not to give them informa­
t ion about the saddlery ~ 

A. Yes, I did. 
Q. Did you info rm Mr. Gra ty of this ~ 
A. I did, yes . 
Q. Did you info rm any of his r epresentative W 
A. I info rmed ir. Horkan. 

* * * * * 

Dep. 
6/ 9/ 66 
page 102 r 

* * * * * 

F RTHER RE-DIRECT EXAMINATION 

By Mr. Horkan : 
Q. Mrs. Harrison, you may not have under tood my ques­

tion , but I a ked you wheth er you had ever advi ed Mr. 
Grasty, or any of hi s r epr esentatives, that you wer e not to 
give th em information about the running of the saddlery. 
I was r eferring to the entire period commencing with Mr. 
Clark' death down to the sale, and not jnst to the date of 
the settlement. 

And my specific que tion is that, prior to the date of the 
settlement, had you also conveyed this under tanding to Mr. 
Gra ty~ 

A. Yes. Yes, I did. 
Q. And this was a continuing understanding ~ 
A. That is right. A a matter of fact, I finally told Mr. 

Clare that 1 felt that I was being put in a very 
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Dep. untenable position, which I still feel I am in, and 
Gj9j G6 that I just could not be in the middle. 
pag 103 ~ Ther e wa all I could do to run the saddlery, 

and I asked him to write me a letter that I could 
put in my fil e saying that I wa not to convey any r ecords to 
Mr. Gra ty ; and he did that, becanse I asked him ·would he 
do that. 

:)i: * * ~· * 

Dep. 
6j9 j 66 
page 5 ~ 

* * * * 

\ ¥h er eupon, 

N. HOLMES CLARE being first duly sworn by the notary 
pubbc, wa examined and te tified upon his oath, as fo llows : 

DIRECT EXAMINATION 

By Mr. Powell : 

* * * :M: * 

Dep. 
'7 j2'7 j 66 
page 32 ~ 

* * '~ '~ * 

Q. I s it your posi.tjon, Mr. Clare, that in the preparation 
of all of tho e tax r eturns, and in your participation in all 
of that correspondence, you ·were acting as a New York 
executor appointed and qualifi ed by the Surrogate's Court 
in e1v York 1 

A. No. My position is that a far as Virginia is concerned, 
I was acting as a gen eral executor. 

As far as the F ederal tax r eturns wer e concerned, I was 
act ing as New York executor. 

Q. When you say, "as a general executor" in connection 
with the Virginia r eturn , by virtue of what Court's authority 
were you acting as general executor ~ 
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A. I was the onlv-I was the only person who had all the 
knowledge; theN ew York executors didn't have-Strike it. 

The Virginia executors never had all of the lmovvledo-e to 
file the r eturns ; that I was the per son in the will who had 
all the lmowledge because of the fac t I was both a Virginia 

and a New York executor. 
Dep. 
7j27j 66 
page 33 

Q. I take it every action that you have taken in 
connection with the administration of this estate 

~ has been either by virtue of your qualification 
by the Surrogate's Court of New York or by 

virtue of your qualification by the Circuit Court of Fauquier 
County, Virginia; is that correct ~ 

A. Or by virtue of my being Attorney for the New York 
Executors. 

Q. And do you mean by that that you are Attorn ey for 
the Chase Bank 

A . I am Attorney for the Chase Bank and myself as 
executors under the last will and testament of Robert V. 
Clark, Jr . 

* * :;:: * * 

Dep. 
7j27j 66 
page 34-35 
;::;;;-

* .;:: * * * 

Q. You have no further definition of the term "general 
executor," which I beli eve you used, than what you have 
stated~ 

A. That's correct. 
Q. In your testimony. 
Now, with r espect to the preparation of the accountant's 

inventory, which has b en marked her e this morning, a num­
ber of copies covering differ ent periods of time, the Yount & 
H yde Accountants, which, as I under stand it, covers the 
business operated by the deceased in Virginia kno·wn as 
~rh e Saddlery, is that correct ~-

A. That's correct . 
Q. -in what capacity did you direct the preparation of 

those accounts ·whi ch have been introduced her e? 
A. I just told them to prepare them, because we had to 

have them for tax purposes. 
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Q. In doing that, wer e yon acting as New York executor 
or a· Virrrinia executor, or, as you say, a general executor. 

A. I never consider ed in wbat capacity I was acting. I . 

D ep. 
7j27j6G 
page 3G 

Dep. 
7j27j66 
page 9 

ju t wen t ahead and did it because it \Vas es­
ential. 

Q. In \dtat capacity did you continue the opera­
~ tion of Th e Saddlery after the death of the de­
ceased ~ 

'~ ~' * ~' * 

~ 

* * * * :;.:: 

~rhe ·witness : I could perhaps ay this, subject to Mr. 
Monahan, that The Saddlery wa actually being run befor e 
1r. Clark's death, by Mrs. Clark and Mrs. Harri on. 

Subseq nently, immediately ubsequent to Mr. Clark's death, 
and for some time th er eafter, Mrs. Clark indicated that she 

was going to purchase The Saddlery. 
Dep. Th e Saddlery continued to be run after his 
7 j27 j 66 death as it had been run before his death . 

page 40 ~ By fr. Powell : 
Q. The as ·ets of The Saddlery wer e a ets of 

th estate, wer e they not ~ 
A. Th at i · correct. 
Q. ~rh en sub ·equent to tl1 e death-! don't beli eve you l1ave 

an wer ed the questi on, actually, that I asked, as to in what 
capacity-

A. The answer to that, if I may-I think I know what you 
want-:-is thi s : I didn't do it in any capacity. Thin rr · con­
tinued. It is like a stone going down hill. It continued as 
they wer e before. It wa pr eviously being run by f rs. 
Clark and Mrs. Harrison, and it continued to be run by 
Mrs. Clark and Mr . Harri son. 

* 

lh Mr. Powell : 
·Q. You were awar e that The Saddlery wa · continued m 

operation ~ 
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A. I was. 
Q. And th e e statements bv the accountants, 

~ covering th e operat ions of Th Saddlery, were 
submitted to you ~ 

A. That's correct. 
Q. And was submitted to you shortly af ter th ey completed 

them ~ 
A. That's correct. 

Q. In connection with necessary day-to-day operation and 
day-to-day dec isions, with r e ·pect to the operation of The 
Saddlery, did you at any time consult Mr. Gra ty~ 

A. No. 
Q. On the basis of the documents introduced her e, there 

wer two notes, I beli eve-two or three notes-in which the 
deceased wa involved either as co-signer or 
debtor, and the e notes, the r ecord shows, wer e 
given in Virginia and wer e payable in Virginia, 

Dep. 
7j27j66 
page 42 ~ and both-on two of th e note , the vVate1· and the 

Roberts notes, both of the maker s of the notes were 
residents of the !(iddleburg area of Virginia. 

D id you have those~ Did you tak possession of those 
notes after th e death of th e testatod 

Dep. 
7j 27j 66 
page 43 

The \Vitnes I don't know, becau e the o-
called Roberts not -I presume you are referring 

~ to the one that I produced-that i a note running 
to the bank 

For the moment, I don't know ·when I got possession of that 
note, whether I had it before Mr. Clark' · death or whether 
1 got it after Mr. Clark's death. 

By Mr. Powell : 
Q. The bank yon r efer to in this ca e 1s the Middleburg 

K ational Bank in Middleburg, Virginia ~ 
A. Yes, sir. 

* * * 
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Dep. 
7j27j66 

N . H olrnes Clare 

page 45 ~ By Mr. Powell: 
Q. ·with r espect to the Roberts note, have you 

directed the debtor, Roberts, to make payment to the New 
York executors on that note¥ 

A. Roberts is presently making payments to the N w York 
executors- rather, sending payments to me. 

Q. In your capacity as New York executor ¥ 
A. H e is sending them to me. 
Q. Are you depositing the payments in your New York 

executor's account 1 
A. I am sending the payments down to the Chase Bank. 

I believe they go in a special account. 

Dep. 
2j27j66 
page 49A ~ 

* 

* 

Q. With respect to the preparation of all tax r eturns which 
you have introduced copies of in these documents that have 
been made available by you, and with r espect to all of the 
correspondence concerning those tax r eturns which you have 
made available, did you at any time consult-did you, or to 
your knowledge, Chase Bank at any time consult-Mr. Grasty 
with r espect to the preparation of those returns or the writ­
ing of the correspondence concerning them 1 

A. I did not. 
Q. Mr. Clare, the r ecord in the proceeding shows that you 

did not qualify as an executor in Virginia until March 15, 
1965, at which time. I also believe the r ecord shows, the will 
was finally probated. 

Subsequent to the death of the deceased and prior to 

Dep. 
7j 27 j66 
page 50 r 

March 15, 1965, did you take any action in Vir­
ginia with r espect to the admini strati on of the 
estate1 
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The Witness : I can't r ecall that I did. I am not sure. I 
can't thinl\: of what I could have done if I wa n't qualified. 

By Mr. Powell : 
Q. Did you direct the preparation of an inventory and 

appraisement of the estate jn Vjrginia during that period of 
bme7 

A. I don't know. 
Q. Did you direct, during that period of time, a Mr. James 

Skinner of the Middleburg area to prepare a schedule of 
inventory and appraisement of the r eal estate and personal 
tangible personal property in Virginia? 

Dep. 
7j27j66 
page 58 ~ The Witn ss : I don't know wh n I directed 

Mr. Skinner. I a sume that I either directed Mr. 
kinner or someone else to make an appraisal. "'When it was, 

I don't know. I would imagine the r ecord would peak for 
itself on that. 

I might add that becau e we needed thi for Federal tax 
purposes, which wa the obligation in our judgment, the ob­
ligation of the New York ex cutor. 

By Mr. Powell: 
Q. Did ther e come a time after your qualification in Vir­

ginia that by agreement with counsel for Mr. Grasty, a Mr. 
O'Reilly of New York, a professional appraiser, was engaged 
to prepare an inventory, an appraisement of the personal 
property located in Virginia 1 

A. Mr. O'Reilly was engaged to do the apprai al. Whether 
that was by agreement with you gentlemen, I don't r emember. 

Q. vVhen did you first make a copy of that O'Reilly in­
ventory and appraisal available to Mr. Grasty or his counsel7 

A. I don't r ecall. 

Dep. 
7j27j 66 
page 59 

Q. Do you r ecall that the O'Reilly jnventory and 
appraiseinent was made in the spring of May, I 
think-April or May-of 1965 ¥ 

~ A. I don't r ecall when it was made or when I 
got a copy of it. 

Q. Did your coun el advise you that Mr. Grasty 's counsel 
had made r epeated r equests for copies of that appraisal1 

Mr. Greenbaum: I object to asking what his counsel ad­
vised him. This is clearly privileged matter. 
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I renew all the previous objections made to thi s line of 
questioning. 

By Mr. Powell: 
Q. Do your r ecords show when you made available a copy 

of the O'Reilly inventory and appraisal to Mr. Grasty ~ 
A. I don't know, but I do know, to the best of my knowl­

edge, that Mr. Grasty or you gentlemen l1ave a copy of the 
appraisal. 

Q. Did you instruct Mr. O'Reilly to deliver all copies of the 
inventory and appraisement that he made to you ~ 

A. I don't recall, but I probably d1d. 

A Copy-Teste : 

Howard G. Turner, Clerk. 
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