


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 6856 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Mon­
day the 4th day of December, 1967. 

LOUVENIA L. NELSO r, Plain tiff in error, 

against 

ROBERT R. VAUGHAN, Defendant in error. 

From the Hustings Court of the City of Petersburg 
\iVillis \ iV. Bohannan, Judge 

Upon the petition of Louvenia L. Nelson a writ of error 
is awarded her to a judgment rendered by the H ustings Court 
of the City of P etersburg on the 21st day of April, 1967, in 
a certain motion for judgment then therein depending, wher e­
in the said petitioner was plaintiff and Robert R. Vaughan 
and another were defendant ; upon the petitioner, or some 
one for her, entering into bond with sufficient security before 
the clerk of the said hustings court in the penalty of $300, 
with condition as the law directs . 
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* * * 

Comes now the plaintiff by coun el and moves thi s honor­
able court for judgm nt against the above named defendants 
and each of lthem in the amount of fifty thousand dollars for 
which the plaintiff claim th e defendant and each of them 
are indebted to th plaintiff by r eason of the following : 

(1) That on or about the 9th day of November, 1963 th e 
plaintiff was op rating a motor car in a general ·westerly 
direction along and upon ·woodpecker H.oad in the county of 
Chest erfield, Virginia. 

(2) That at the said time and place the def ndant Hobert 
R Vaughan who wa then and there acting a agent for th 
defendant the Citiz ns B ed Top Cab Company, Incorporated 
was operating a motor car in a generally ea terly dir ction 
along and upon the said highway. 

(3) That as a direct and proximate r esult of the negligence 
of the defendants th said motor car operated by the aid 
defendants struck the motor car operated by the plaintiff and 
caused great serious and p rmanent injury to the per son of 
the plaintiff and damage to her property. 

( 4) That as a dir ct and proximate r e ult of such negli­
gence of the defendant that injury caused the plaintiff to 
suffer great pain and suffering, a great loss of time from her 
usual employment, gr eat and permanent loss of the use of 
portions of her body, and caused her to inc~~rr great expense 
in and about at attempt to be r elieved of her injuries. The 
plaintiff will be forced by r a. on of the said injuri e to nffer 
great future lo s of earnings and medical expense. 

LOUVENIA L. NELSON 

by vV. W. BENNIE 
counsel 

Filed in the Clerk's Office the 9th day of N ovemher, 1965. 

Teste : 

H.UTH M. BAILEY, ClPrk 
LOUISE \li,l . COX, D. C. 
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* * * * 

VIRGINIA : 

IN THE HUSTINGS COURT OF THE CITY OF 
PETJ~RSBURG LAW ro. 208-1965 

LOUVENIA L. NELSON, Plaintiff 
v. ~ Motion for Judgment 
ROBERT R. VAUGHAN, 
104 Chesterfield A venue, 
Ettrick, Virginia, et al Defendants. 

Returns shall be made hereon, showing service of Notice 
issued September 14, 1966, with copy of Motion for Judg­
ment fil ed November 9, 1965, attached : 

Executed on the . H. day of ...... ..... ... . , 19 . . , in the 
County of Chesterfi eld, Virginia, by delivering a true copy 
of the above mentioned paper s attached to each_ other, to 

m person. 

SHl~RIFF, COUNTY OF CHESTERFIELD, VA. 
BY .... ... ..... . , DEPUTY SERGEANT. 

(Use the space below if a differ ent form of 
r eturn is necessary) 

Not finding th e within named Rober t R. Vaughan at his 
nsual place of abode in Chesterfi eld County, Virginia nor 
any other per son a member of his family there over the age 
of 16 years, I posted a true copy of the within Motion for 
Judgment at the f ront door of the usual place of abode of the 
said par ty in said county on the 15 day of Sept. 1966. 

0 . B. GATES, Sheriff, 
Chesterfield County, Virginia 

By JOSEPH A. P ARTICA, D.S. 

Return ed and filed the 19th day of September, 1966. 

RUTH M. BAILEY, Clerk. 
LOUISE vV. COX, Deputy Clerk. 
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* * * * 

PLEA OF THE STATUTE OF LIMITATION 
OF ROBE RT R. V _ UGHAN 

The defendant, Robert R. Vaughan, says that the alleO'ed 
cause of action asser ted in plaintiff 's motion fo r judgment 
is barred by the statute of limitati ons. 

ROBE RT R. VAUGHAN 

Bv J. Y. LAVENSTEIN 
" Of Counsel 

* * * * * 

Filed October 3rd 1966. 

L. \V. C., Dpty. Cllc 

* * * * 

page 23 r 

* * * * * 

On November 9, 1965, the plaintiff, Louvenia A. Nelson, 
filed in the clerk's office of this court a motion for judgment 
in which she sought to r ecover from the defendants damages 
for per sonal injuries alleged to have r esulted from an automo­
bile accident that occurred on November 9, 1963. On the 
same day, the plaintiff paid the r equired writ tax and deposit 
against costs, and process against the two defendants, Robert 
R. Vaughan and Citizens Red Top Cab Company, Inc., was 
issued and deliver ed by Louise vV. Cox, Deputy Clerk, to 
William V. Rennie, the plaintiff 's attorney. The record does 
not disclose what became of the process against the defendant 
Vaughan after it was given to Mr. Rennie. H e testified that 
he did not r ecall whether or not he deliver ed it to an officer 
for service. On September 14, 1966, the clerk, at the r equest 
of the plaintiff's attorney, issued another process against Mr. 
Vaughan and that was served the following day by the 
Sheriff of Chesterfield County by posting a copy at the front 
door of the defendant's usual place of abode. This process was 
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r eturned and fi led in the clerk's office of this court on Septem­
ber 19, 1966. The original process against the defendant, 
Citizens R ed Top Cab Company, Inc., was r eturned and filed 
in the clel"lc's off-ice on October 19, 1966, with a notation ther eon 
under date of October 18, 1966 indicating that the City Ser­
geant of P eter sburg had been unable to serve it on that de­
fendant's r egi ter ed agent. (The defendant Cab Company is 
not concerned with tl1e question discussed in this opin-

ion). 
page 24 ~ On October 3, 1966, the defendant Vaughan, r e-

lying upon sect ion -24 of the Code of Virginia of 
1950, wliich bars actions for per sonal injuries two years next 
after the right to br in o- th e same shall haYe accrued, filed a 
plea of the Statute of LiJnitat ion . 

Rule 3 :3 of Rules of the Supreme Court of Appeals of Vir­
g in ia provides (in part) : 

" (a) Cornrnencernent of A ction. An action shall be com­
menced by filing in the clerk's off-ice a motion for judgment 
and by paying the r equired writ tax and deposit against costs. 
The action is then instituted and pending as to all parties 
defendant ther eto." 

The plaintiff filed her motion for judgment and made the 
r equired payments two years to tl1e day aft r the date of the 
alleged accident on which her claim is based. Ther e is no 
qllC tion bu t that this act ion was commenced befor e the 
Statute of Limitations had run . But, the defendant Vaughan 
arg nes, the delay of more than ten months in th service of 
process was brought about by negbgence or deliberate action 
of th e plaintiff and th e court, therefore, should hold that by 
a sort of "relation back" proces th e commencem nt of the 
action was vitiated. The court finds no merit in th is argu­
m nt. But the facts of thi case do give rise to a quest ion 
as to whether or not the p nding action should be di smissed 
as a consequence of failur e of th e plaintiff to proceed with 
du d iligence \·vith the prosecution of her case. 

Rule 3:3 of Rules of Court provides (in part): 

"Th clerk shall is ue the notice and attach it to a copy of 
tl1e motion for judgment and the combined paper s shall con-
titute the noti ce of motion for judgment to be served as a 

single paper. The clerk shall deliver the notice of motion 
fo r judgment fo r service as th e plaintiff may direc t. " (Th 
not ice of motion is " pr oces ". Va. Code 1-13.23 :1) . 

It is implicit in the language "The clerk shall deliver the 
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notice of motion for judgment for se1·vice" that the notice 
(proce s) mu t be delivered by the clerk to an officer having 

authority to serve it. The lan o·uage "a the plain­
page 25 ~ tiff directs" is taken to mean that the plaintif-f 

may d signate the officer-the heriff or sergeant 
of the appropriate county or city-to whom the proce s is to 
be delivered by the clerk. This is not to say that the clerk 
may not select some person to act for him in delivering the 
process to th e serving offic<-' r but that per on must do what 
the clerk is r equired to do-deliver the process to the officer; 
or it could be s nt by mail. Or, if the plaintiff r presents to 
the clerk that service is to be accepted by the defendant the 
clerk, following a well es tablished practice, might giYe the 
process to the plaintiff, but o-ood faith and r ea onably prompt 
r eturn of the proce s should be required her e. 

That there rna ' be, in some cases, delays in s n ice of 
proc s is r ecognized in the last paragraph of Rule 3 :3 ·which 
provide : 

" o judgment hall be enter ed again ·t a defendant who 
was served with process more than one year after tl1e com­
m ncement of the action again t him unless the court finds 
as a fact that the plaintiff exercised due diligence to ha,·e 
timely service on him." 

It has been observed that thi s provision prevent I nle 3 :3 
from having har h r esults. Phelps, H andbook of V'i?"ginia 
Rule of P rocedure in Action at L aw, p. 13 . The provision 
apparently is designed to save the plaintiff from the penalty 
of lo ing hi ri ght of action due to inability to find the de­
fendant and hav him served ·with the initial process . Or 
the process mio-ht be lost. Or an officer may fail to perform 
some duty under the Rule . Another proce s may be issued 
and the defendant further pur ued. ·while this provi ion of 
th e Rule place an ultimate limit on th e time fo r ervice of 
process, and in that way benefits the defendant, thi Court 
cannot beli eve that its intent is to confe r upon the plaintiff, 
who also benefit from the provision, an absolut and un­
r estri cted ri ght to cause service to be withheld fo r a full y ar 
by either his wilful act or failure to use due diligence to find 
the defendant and haYe him s rved. The defendant ha. some 
rights, too, includino- the r ight to be notifi d within a rea on-

able time of th p ndency of an action against him. 
page 26 ~ Any other construction would mean that the plain­

tiff (meanino- al o his attorney) might pocket the 
process or keep it in his de k drawer fo r any r ea on or no 
r ea on at all except hi own caprice-until just befor e the 
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expiration of a year f rom the commencement of the action­
which would have the effect of unnecessarily exposing the 
defendant further to the disadvantages which are the reason 
for the enactment of sta tute of limitation. This Court can­
not believe that it was the intention of the Supreme Court 
of Appeals, in adopting this provision of Rule 3 :3, to give a 
plaintiff, or hi attorney, a fu ll year's holiday from his obliga­
tion to keep the action in motion once he has tarted it. A 
fair interp retation of the "one-year provision" of Rule 3:3 is, 
in the opinion of the Court, that during this one year period 
the plaintiff is aided by a presumption that any delay in 
service of process was not caused by his fai lure to exerci e 
due diligence. This view eem consonant with the provision 
that th e plaintiff may be allowed additional time for service, 
after th e expiration of the one year period, if the Court fi.nds 
a a fact that the plaintiff exercised due diligence to have 
serv ice; her e the burden of proof is placed on the plaintiff. 

But the presumption which aids the plaintiff during the 
one year period is rebuttable. If it should appear to the 
Comt affirmatively fr om eYid nee before it that the plaintiff 
ha fai led to exercise due diligence or that he has deliberately 
caused sen-ice to be delay d the pre:sumption that at first 
favored him is overcome. 

This question appears not to have been before the Supreme 
Court of Appeals of Virginia but thi s Court has examined au­
thorities from other jurisdictions. It is r ecognized that pro­
cedural statutes and rule vary widely among jurisdictions 
in which the question involved her e has been con ider ed by 

appellate courts. For this r eason the Court has 
page 27 r given weight only to principles discus ed by au­

thorities in other tates which appear to exist 
independently of the terminology of procedural statutes and 
rul es. 

In J ackson v. De B enedetti, 39 Cal. App. 574, 103 Pac. 2nd 
990, wher e service of process was made after a delay of 
nearly two year , the action was dismissed, the Court quoted 
with approval the following language from Gray v. Tumas 
Mirror Co., 11 Cal. App. 155, 104 Pac. 481 (at p . 484): 

"The law will presume injury from unreasonable delay. It 
is th policy of the law to favor and encourage a prompt 
dispo ition of litigation, and thi. policy is the outgrowth of 
sound and substantial r eason . The doctrine of laches as a 
bar to the assertion of sta le claim and statutes of limitations 
r e t upon the same r easons or principle. A party again t 
whom an action is instituted is entitled to as speedy a dis­
po ition thereof as is consistent with his own and the rights 
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of the plaintiff; and if he who tarts the law in motion does 
not with r easonable promptness pursue all steps necessary 
to bring the litigation to an end, he hould suffe r the penalty 
of his default." 

• • • • • • • • • • 

"The o.nly limitation upon the exercise of the discr etionary 
power of the Court to dismi ss a cause for delay in the service 
of summons is that it be not abu ed." 

It wa decided in L ieb v. L ager, 9 Cal. App. 2d 324 ; 49 
Pac. 2d 886, that the court did not abuse its di screti on in 
dismissing an action for want of diligence in prosecution 
where summons was served two year and three rn.onths after 
filing of the complaint. A statute provided for mandatory 
dismissal of an action wher e summons is not served within 
three years. The Court said: 

"It is conceded, however, as indeed it must be, that Courts 
may, in the exercise of a wise discr etion, dismiss a ca e when 
the delay in service is for a period shorter than that named 
in the statute • • *. It is the appell ants contention, however, 
that wher e nothing more than the mer e lapse of time i brought 
to th e attention of the Court- where no facts are established 
to how any prejudice r esulting from the delay in serving 
the summons-and the delay is less than .three years, it is 

an abuse of power to dismi ss an action; that in 
page 28 ~ order to exercise di scr etion some facts other than 

the mer e lapse of time must be addressed and 
presented to the Court in order to enable it to exercise dis­
cr etion, otherwise the arbitrary policy of the law as ex­
pressed by section 581a must govern and only in cases wher e 
the delay is for three years or mor can an order of dis­
mi ssal be made. As above indicated, it is an inher ent right, 
and therefor e one existing independent of any statute, to dis­
mi ss a suit for a failure to prosecute it with due diligence 
[cases cited]. As has been frequently said, the duty r ests 
upon a plaintiff at every stage of the proceedings to use 
diligence to expedite his case to a final determination that 
ther e may be an end to liti gation. The ques tion of diligent 
prosecution is one largely committed to the discr etion of the 
lower court. " (Emphasis supplied) 

In Gray v. Gray (Ohio) 142 N. E . 2d 552, the Court said: 

"However, it is generally r ecognized that Courts have 
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inher ent power, independently of statute, to dismiss an action 
wher e it appears that plaintiff has failed t o have summons 
issued for an unreasonable period, or there is an unreason­
able delay in ser ving summon s, or on failure to comply with 
an order of court or dili gently prosecute hi s case. The right 
of the court to dismiss for wan.t of prosecution must be de­
t ermined in the light of the surrounding facts and circum­
stances and in the exercise of the sound discretion of the 
Court." 

In 27 C. J. S. DISMISSAL and NONSUIT, ~ 62, it is said: 

"Defendant is entitled to a dismissal unless a summons is 
issued or process is served within the time prescribed by 
statute, or within a r easonable time, unless delay in the 
issue, service, and r eturn of process is justified. 

"It has been held, under some rules of court, that dismissal 
for failure to serve a summons within a specified time is with­
in th e d iscretion of th e court. Under these rules, th e fact 
that plaintiff's attorn ey was under the impression that a sum­
mons had been timely issued when it actually had not been, 
or the fact that plaintiff's attorney employed another attorney 
who attended to the pleadings, · has been held insufficient 
justifica tion for the exercise by a court of its di scr etionary 
right to r efu se d ismissal." 

And, in 27 C. J. S. Id ~ 65(1): 

"The same public poli cy which r equires that action s be 
seasonably inst ituted r equires that they be dili gently prose­
cuted, and the mer e institution of an action does not of itself 
relieve a per son from a charge of laches or inexcusabl e delay. 

It is th e duty of plaintiff to prosecute his case with 
page 29 ~ due diligence, and, if he fails in this duty, the 

consequences are th e same as though no action 
had been begun. Thus an action may be di smissed or a 
nonsuit granted for the failure of plaintiff to prosecute it 
with due diligence, although the statute of limitations will 
bar another snit, unless the presents a sufficient excuse for 
his failur e to prosecute. ':L'hi s rule has been held to apply to 
a failure to prosecute a cross complai nt, counterclaim or plea 
in r econvention." 

Th e follow ing statement is from an annotation in 167 ALR 
1058 : 

"The question whether an act ion may be di smissed or 
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discontinued b cau e of a delay in the is uance or ervice of 
pr ocess is, like all qne ti ons of adj ective law, closely de­
pendent upon the particular statute or court rules under 
whi ch the individual cases ar ise. In some jurisdi ctions ther e 
are statutes or rules which expressly authorize dismissal of a 
uit because of a delay in the issuance or service of process 

or a delay in the pr osecution of an action generally, which is 
construed a including a d lay in i suing or erving summons. 
Apart f rom uch enactment it is widely r coo-nized that a 
court has the inh r ent power, independent of statute or court 
rule, t o dismiss or di continue an action b can e of a lack 
of due dilig nee in it pr o ecution and that an unreasonable 
delay in the issuance or ervic of summons may be treated 
as a lack of diligence in pro ecution within the meaning of thi 
principle." · 

"The principle is dedttcible from the deci ion that courts 
of original juri sdiction-e pecially courts of equity, but the 
principle is not confined to them-may exer cise their r ecog­
nized power to di mi s an acti on because of the plaintiff's 
failure to prosecute it ·with due diligence, which i an inher ent 
power and exists independently of any statute or rule of court, 
wher e an unrea onabl delay occurs in th e issuance of service 
of summons. The que tion of what constitutes such a delay is, 
in the first instance, within the discr etion of the court befor e 
whom the application to di smi s or discontinu is made, and its 
decision will not be di turbed on appeal in th ab ence of a 
clear abuse of discr etion ." 

The principle set forth in th fo r egoing quotations, in so 
far as applicable, her , may be thus summari zed: A plaintiff 
is r quired to pur ue with r easonable promptn s all steps 
neces ary to bring th e liti gati on to a conclu ·ion. It i the 
duty of plaintiff to exer cise due diligence to · that process 
is served without unr asonable delay ; and thi i so even 
wher e the delay in service is for a shorter period tharn that 

specified in a 'tatute or rule of cot~rt . A court has 
page 30 r the inher ent power, independently of any tatute 

or rule of court, to di smiss an action wher e ther e 
has been a lack of du diligence on the par t of a plaintiff in 
prosecuting the acti on and an unreasonable delay in the 
service of pr oce may be treated as a lack of di ligence in 
pr o ecution within the meaning of thi s principle; and the 
principle is applicable although the statute of limitation v.rill 
bar another action. \Vhat constitute unrea onable delay in 
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service of process is to be determined by the court in its 
discretion and its decision will not be di sturbed on appeal in 
the absence of a clear abuse of discretion. 

The question r emaining for determination is that of 
whether or not the evidence in thi s case establi hes a lack 
of dne diligence on the part of the plaintiff in causing service 
of process to be made. on th e defendant Vaughan. 

Louise Vol. Cox, deputy clerk, testified that, upon complet­
ing the preparation of the noti ce of motion and proof of 
service, she gave them to the plaintiff's attorney, Mr. \V. V. 
Rennie, at his reqll est and that he gave her no r eason as to 
why he wanted the paper s turned over to h im. Transcript 
of Testimony, pp. 30, 31. It is common practice for the clerk, 
upon r equest by the plaintiff's attorney, to turn process over 
to him for the purpose of having it deliver ed by him to the 
city sergean t or other proper officer for service : 

Mr. Rennie's testimony (in part) follows : 

"Q I s that correct, Mr. Renni e1 Did you say that you did 
not r ecall what you did with the fir st process~ 

A. My testimony was that 1 did not r ecall what I did with 
the fir st one. It has been over a year ago, I expect, or some­
thing. I have handled, I guess, a good many cases since then. 
Transcr ipt p . 45. 

Q Specifically, Mr. Rennie, as to the fir st Motion for Judg­
ment and the process that was issued on it, why 

page 31 ~ didn't you place that in the hand s of the serving 
authority, or arrange for it to be so placed, 

promptly upon its issuance to yo n ~ 

Mr. Renni e : Does Your Honor rule that I have to an swer 
that ql esbon 1 I have objected to inquiries as to my work 
product, and motives. 

Th e Court: I rule that yon should answer the ques tion. 

A. Th e an swer is very simple, Your Honor; I simply don't 
recall why I didn't do it. I assume that I had a reason-if I 
held it, which I don't r ecall wheth er I did or not, if I did, I 
assume that I had orne good r eason for doing it at that t ime. 
What that r eason was, I do not r ecall now. This has been 
over a year ago tbat this happened, and, as I say, I have 
had a number of cases since then. 

I would like to make my position clear. umber one, I 
don't r ecall what happened to the original Motion for Judg­
ment, whether it was lost in the mail, or what happened to it; 
I don't know. I don't r ecall at tbis time. If I did r etain it 
in the file, I must have, at that time, had some good r eason 
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for doing that. But, at this moment, I don't r ecall what that 
motive was, or if there were any motive at all. 

By Mr. vV all ace : 
Q Mr. R ennie, it is conceivable that the hold ing back on 

the placing of this motion had to do with the condition of 
your plaintiff, physical condition ~ 

A. It could well have been. As I recall, at the time, that 
Mrs. Nelson was in and out of tb e hospital and it may well 
have been that that was the reason that the matter 1vas not 
served-if I did it, I don't recall whether I did or not, but 
that would be a possible motive. 

Q I s that the r eason that you gave to the Judge, at the 
prior hearing on this matter ~ 

page 32 ~ A I think that I sugges ted that that might have 
been a motive; yes. 

Mr. \ iVallace : All r iglit, s ir, I ha\·e no other questions of 
Mr. Rennie." 

Transcript pp. 48 and 49. 

Only Mr. Renni e conld have explained the delay of about 
ten m~nths in the servic of process on the defendant Vaughan 
but he offer s no clear-cut and sati sfactory explanation. H e 
says that he does not recall why he did not place the process 
in the hands of a "seiTing authority"; he assumes that he 
had "some good r eason." But Mr. Rennie also says that he 
does not r ecall what happened to the original process and he 
speculates that it might have been "lost in the mail" or r e­
tained "in the file." Then, the surprising possibility is offer ed 
that th process might have been withheld from service be­
cause the plaintiff wa "in and out of the ho pital." Such 
" explanations" for the delay a have been made negative any 
idea that the orig inal process or any oth er process was in 
fact deliver ed to an officer for servi ce at any time during the 
period between November 9, 1965 (when the process l·vas 
given to Mr. Rennie upon th e in stitution of th e action) and 
September 14, J 966 (when anoth er process was issued-whicb 
process was served th e day following the date of its issuance). 

It is implicit in Rule 3:3 that th e clerk (including any per ­
son acting for him) deliver the process to the serving officer 
forthwjth or within a reasonable tim e. Wben a statute, rule 
or contract does not prescribe the time within which an act 
must be performed or notice given it is implied that a r eason­
able time is r equired. 36 ·woRDS AND PHRASES, ((R eason­
able T irne", especially pp. 615, 619, 620, 635. "Reasonable 
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t ime" is such length of time as may fairly, properly and 
r easonably be allowed or r equired, haYing r egard to th e 
nature of th e act or d nty, or of the subject matter, and to 
attending circ11mstances. l cl, generally. This court does not 

beli eYe that it was th e intention of the Supreme 
page 33 ~ Court of AvpeaJs in adopting Rule 3 :3 to confer 

upon th e pla in tiff auth ority to take the process 
of a court from th e clerk' · offic e for any purpose, although 
ther e co uld hardly be an.\· objection to his taking it, with the 
clerk ' permiss ion , for deliYery ·with r·ea. onable promptness 
to an officer for sen ice (or, poss ibly, for acceptance of servi ce 
and prompt r eturn) . It honld be kept in mind that process 
is a mandate from a comt. It is an official document of a 
court. It is one of th e es ent ial "conrt paper s" in a judicial 
proceeding. It is th e mran s of compelling a defendant . to 
appear before a court. Process is not the property of the 
plaintiff or any party; th e Rul es, and only th e Rul es, control 
th e eli position to be made of it. 

At th e moment a motion for judgment is :filed and the 
reqnired payments made th e action is "in stituted and pend­
ing as to all parties defendant th ereto." Th e Rul es of Court 
then com e into play. It is apparent from a Yi e'lv of the Rules 
in th eir entirety that th ey a1·e designed to move the proceed­
ino·, step by step, expedit ion ·ly and in an orderly mann er 
to it · conclu sion. It is impli cit in tJ1i s concept that the parties 
and their attorneys act in o·ood faith at all stages and that 
they do nothing to impede th e orderly progress of the case. 

P1·ocess in this case was prepared and r eady for delivery 
for eni ce on the da\· th action was commenced and it was 
in fact given that da)r to th e plaintiff's attorn ey. In the ab­
sence of facts indicating that more time was r equired, it may 
be fairly stated that a r easonable time for delivery of the 
proces by the plaintiff's attorn ey (acting for th e clerk) to an 
officer for service would be a day or two, or at th e ont ide, 
fh ·e daYs. Rule 3 :4 makes it "the cluh of offi.cer s to make 
service .within five (5) clays after r eceiJ)t and make 1·eturn as 
to those sen ecl within fi\- e (5) days after th e earli est service 
upon any party shown on each Proof of Senice ~· "' ·s· ." Had 
th e process in thi s ca ·e been deliYcr ed to an officer with 
r easonable promptness it may be presumed that it would 
have been r eturned to the clerk 's office within three weeks 
after the action was comm enced. Th e orio·inal process has 

never heen retnm ed. 
page 34 ~ The Court ha no difficul ty in con cluding that 

the plaintiff did not exerci se due diligence to cause 
t imely ervice of process to be made on the defendant Vaug­
han. 
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Since counsel for the defendant Vaughan argues in th e 
brief filed by him in support of the defendant's plea of the 
Statute of Limitations that this action hould be dismissed 
because of the plaintiff's failure to cause process to be served 
within a r easonable time hi s plea might be r egarded as 
being in substance a motion to di smi ss. But, the Court heing 
of the opinion that it has inher ent power, under the facts 
of this case, to di smi ss the action on its own motion as to the 
defendant Vaughan, will do so. 

Accordingly, an order will be enter ed di smissing thi · action 
as to the defendant Robert R. Vaughan . 

\iVILLIS \V. BOHANNAN, Judge 

April14, 1967. 

Filed 4/ 14/ 67. vV. 1;v. B., Judge 

* * * 

page 35 r 

* * * 

This day came th e plaintiff, by counsel, and came also the 
defendant, Robert R. Vaughan, by conn el, and the Court, 
having heard in open court evidenre offer ed by the said de­
fendant in support of his plea of th e statute of limitations 
and having also heard arguments of counsel, doth find 

(a) that ther e is no merit in th e position taken by the said 
defendant in his bri ef that the last paragraph of Rule 3 :0 
of Rules of the Supreme Court of Appeals of Virginia is 
unconstitutional because the effect ther eof is to extend for 
an additional year th e period of the statute of limitations 
( ~ 8-24 of the Code of Virginia of 1950); the r eason for this 
finding being that thi s Court does not believe that it was the 
intention of the Supreme Court of Appeals, in adopting the 
said provi ion of Rule 3 :3, to confer upon a plaintiff an 
absolute right, during the period of one year after the com­
mencement of an action, to pre,·ent, by his deliberate action 
or lack of due. diligence, timely service of process on a de­
f endant; 

(b) that thi s action is not barred by the statute of limita­
tions ; 

(c) that the defendant's plea of the tatute of limitations, 
to the extent that it seeks dismissal of this action because of 
alleged delay on the plaintiff's part in causing process to be 
served, may be treated as a motion to dismiss ; 
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(d) tha t the court has authority to di smiss this action, on 
its own moti on, becau e the evidence offered on behalf of the 
defendant, Robert R. Vaughan, establishes that the long de­
lay (f rom November 9, 1965, until September 15, 1966) in 
service of process on the said defendant was caused by 
deliberate action and lack of due diligence on the part of the 
plaintjff. 

It is accordingly ORDERED (1) that the plea of the statute 
of limitations filed her ein by the defendant, Robert R. 
Vaughan, be, and it is her eby overruled except to the extent 
that it is treated as a motion to dismiss under finding (c) of 

this order; (2) that this action be, and it is her eby, 
page 36 ~ dismissed as to the said defendant Vaughan for 

the reasons stated in this order and in the Court's 
memorandum opinion filed herein on Apri114, 1967, and (3) 
that the said memorandum opinion be made a part of this 
order. 

Enter thi s : Apri l 21, 1967. 

V\TILLIS vV. BOHA NAN, Judge 

* * 

page 41 ~ 

* * 

The H onorabl e \Villis vV. Bohannan 
Judge 

* 

* 

The Hust ings Court of the City of P eter sburg 
P eter sburg, Virginia 

April 29, 1967 

Re : Lou venia L . Nelson v Robert R. Vaughan and Citizens 
Red Top Cab 

Dear J udge Bohannan : 
I am today in r eceipt of a copy of the order enter ed by 

the Court in this case. 
I most r e pectfully obj ect to the entry of the order and 

except to the Court's action. It being my intent to save the 
point. 

The following r easons are advanced in support of my ob­
ject:on and exception. 



16 Supreme Court of Appeals of Viro-inia 

(1) The order i contrary to the Jaw and evid nee in this 
action. 

(2) It is in error in that rule 3 :3 of the rules of the Su­
preme Court of Appeals for uch case made and provided 
clearly permits the serYice of process (motion for judgment 
and notice ther eof) within a year from th e date of the filing 
of the motion for jud o-ment and that during that period ther e 
need be no explanation of a delayed service or a bowing of 
diligence to effect ervice. 

(3) That any delay in the s rvice of the process cau ed 
either by lack of diligence or by a delib rate act was the act 
and sole r esponsibil ity of counsel for the plaintiff and the 
plaintiff hould not be penalized ther efor. 

( 4) -While we take th position that th e Court under the 
·ircumstances ·was without authoritv to di nri s the action 
and without waiving the other r easo;_s advan ced submit that 
if the Court did have authority to dismiv this action that the 
ex rcise of that authority under the circumstance constituted 
an abuse of judicial discretion. 

CC : all counsel of r ecord 
Clerk Hustings Court. 

Filed 5j l j 67. 

page 42 r 

* 

Sincer ely, 

vV. V. RENNIE 

\V. W. B., J . 

* 

NO r:J:ICE OF APPEAL AND 
ASSIGNMENT OF ERROR 

The plaintiff, Louvenia L. Nelson, her eby o·ives noti ce of 
her app al to the upreme Court of Appeals of Virginia from 
the final judgment nter ed in this ac~ion by this Court on 
April 21st, 1967, and duly files her appeal, to o-e ther with the 
following assignm nt of error. 

(1) The Court en ed in di missing the action a o-ain t the 
defendant Robert R. Vaughan. 
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Given under my hand this 2nd day of May, 1967 

LOUVENIA L . NELSON 

by \¥. V. RENNIE, pq 

* * * * 

Filed May 3, 1967. 
R. M. B., Clerk 

* * * 

page 12 ~ 

* * 

Th e Court : All r ight, gentlemen. 
Mr. vVallace : May it please the Court, briefly what we are 

doing is this is a case involving Louvenia Nelson versus 
Robert Vaughan, et al. Today, 'Ne are appearing on a plea 
of the Statute of Limitations, to take evidence as to the memo­
randum whi ch we have previously filed, in r egar ds to the 
Statute of Limitation . I think previously we had met with 
you, and had Mr. May pr esent, and had taken his statement 
at that bme. I belive a copy has been sent to Your Honor. 

The Court : Ye . You completed hi s testimony that day, I 
believe 7 

Mr. Vlallace : Yes, sir, on Mr. May. 
Thi s, in nature, is only a special appearance by Mr. Smith 

and myself on behalf of Robert R. Vaughan, and also, on 
beha lf of Citizens R ed Top Cab Corporation. 

The Court : All r ight, sir. \¥hat ·witnesses do you 
have 7 

page 13 ~ Mr. \Vallace : \Yell, th e witnesses that we have 
today are Mrs. Bailey, Mr. Rennie, Mrs. Cox, and 

Mr. Hawkins. If we could l1ave them all sworn at one time, 
it might-

'J~h e Co mt: H ow abou t Mrs. Bailey7 vVl1o is going to 
swear her7 Swear the other three, then, Mrs. Bailey. 

Mrs. Bailey (Clerk ) : All right. 
Mr. Rennie : Before we proceed, I would like to make a 

:-::tatcmcnt, Your H onor. 
The Court : All r ight, s ir. 
Mr . Rennie : If Your H onor please, I think thi s procedure 

is entirely improper. Any evidence that is taken is irrelevant 
and immaterial to the issues in this case . . The law is very 
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cl ar that the r eturn of a Sergeant cannot b attacked col­
laterally, and that i what is attempting to be done in this 
case. The r ecord in this file wm show that the process, 
Motion for J udgm nt, was filed within the period prescrib d; 
that is, two years from the date of the accident. I do not 
think that the records of the Clerk's office, nor the r turn of 
the City Sergeant can b attacked at this time by collateral 
te timony. 

The only issue in this ca e is wheth r or not the Statute 
of Limitation has run. The file-the r ecords in the Clerk's 
offi e show, on its fact, that the Motion for Judgment wa 

timely filed, and I don't beli ve tl1at it i proper to 
page 14 ~ go beyond that. That is the only issue that I have. 

The Court: \iVhat do you have to say, gentle­
men ~ 

Mr. mith : Doe your Honor want to hear argument on 
that poinO 

The Court: Yes, your r ply to Mr. R ennie. 
r . \Vallace : If Your Honor please, I beli ve after we had 

filed a memorandum to the qu stion of th e tatute of Limita­
tion , you had sugge ted that evidence be taken as to the facts 
con erning just the Statute of Limitations, and nat involving 
merits. And thi time had been set a ide mer ely for that, and 
not for anything else. 

The Court : It might not be exactly accurate to say that 
I suggested that vidence be taken. Th e Court could not do 
that. But I will say this, that upon examining some of the 
authorities that have been submitted by coun el, I could 
obs rve, from r eadino- tho e cases which involve plea of the 
Statute of Limitations, that there must neces arily have been 
some vidence taken in upport of the plea or to how that the 
plea was not proper. And I pointed that out to counsel, and 
made the observation that they might want to take more evi­
dence, or, at lea t, I would give counsel an opportunity to 

present evidence, if they wish to do o. 
page 15 ~ I was not, by doing that, intending to urge that 

counsel take vidence. You could be free to let it 
stand on the plea, alone; or to take evidence, if yon wished to. 

Mr. Vlallace : Yes, sir. I think, in addition, we are not 
attacking collaterally the service. W e are mer ely qne tioning 
the time involved as to the filing of the Motion for Judgment, 
and the actual servic , not whetl1 er or not service wa good 
or bad, or one way or the other. It is the time involved that 
we are questioning, in r elation to the statute , and the rules 
of court promul()"ated by th Supreme Court of Appeals. 

~L'he Court : ·well, the Court will certainly rule that you 
have a right to pr sent evidence, or offer it; and the admis-
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ibility of it as to its being r elevant can be determined by the 
Court . 

I s anyon e rais ing any quest ion as to admi ssibility¥ Mr. 
Rennie, do you object to being called as a witness 1 

~'[r. l1,ennie : I was abont to raise that point. H ave you 
ruled on the pr evious point 1 

The Court : I J1ave ruled. I said that counsel would have 
an opportunity to present evidence, if it wished to, and the 

Court would la ter ruJ e on whether it is admissible, 
page 16 ( or not. Ther e is no way of det ermining that be­

fo r e it is heard. 
Mr . Renni e : Yes, sir. \Ve desire to save that point , Your 

Honor . 
Now, if Your H onor please, I under stand that counsel for 

the plaintiff has been subpoenaed as a witness in this case. 
I r e pectfully call Your H onor 's attention to Canon 19, 
adopted by the Sup reme Court of Appeals fo r the Common­
wealth of Virgini a, and it r eads as follows: 

"\Vhen a lawyer is a \vi tness for his eli nt , except as t o 
mer ely fo rmal matter s, such as the attesta tion or custody of 
an instrument and th e li ke, he should ]eave the trial of the 
case to other counsel. E xcept when essential to the ends of 
justice, a lawyer should a \·oid testifying in court on behalf 
of his cli ent." 

What the defendants are attempting to do in this case is 
by indirection, because counsel for the plaintiff violated 
Canon 19 of the Rules of the State Bar . Now, I submit it is 
entir ely improper ; it puts counsel foi· the plainti ff in the 
position of either violating the Canon of E thics, or being 
fo rced to withdra\v as counsel in this case. And if Your 
H onor feels that counsel should withdraw, I move that this 

case be continued, and that the plaintiff have an 
page 17 ( opportunity to employ other counsel. 

The Court : W ere you subpoenaed as a witn ess ~ 
Mr. R ennie : Sir ¥ 
The Court : vV er e you served with a subpoena 1 
Mr. R ennie : I have been served with a subpoena, Your 

Honor. 
The Com t : All ri ght. I ·will hear counsel on that. 
Mr . Wallace : In r eply to what Mr. Rennie has to say, Your 

H onor , quoting Can on 19, we do f eel ther e is a question as to 
custody of an instrument; the actual J otice of Motion and 
the Mo tion fo r Judgment , itself, wer e in his custody, and we 
f eel that this is mater ial, and not a violation of Canon 19, 
to have him testify as to his actions concerning that document 
in his custody. 
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R~tth M. B ailey 

Second, the case is not being heard on the merits, at all; 
it ·would not prejudice hi client as to the merits of the 
case, and the proceeding today is a fo rmality only, and not 
actually getting down to the meat of the case as to which side 
has the better argument. 

The Court : The Court ·will reserve decision on that, at 
this time, and will let you call y01u otl1er witnesses. \/\Thorn 
do vou wish to call ~ 

Mr. vVallace: First, I wo uld like to call Mrs. Bailey, please, 
s1r. 

page 18 ( EVIDENCE ADDUCED I N 
BEHAL:B' OF MOV AN'l'S-DEFENDANTS 

(NOTE: Mrs. Bailey was sworn by the Court.) 

RUTH M. BAILEY, was sworn, and testified in behal f of 
movants-defendants, as follo·ws : 

DIRJ~CT lDXAMINA~CION 

By Mr. \i\Tallace : 
Q. \ /\Till you state your name and occupation, plea e 1 
A. Ruth M. Bailey; Clerk of the Hustings and Circuit 

Courts, Peter sburg, Virginia. 
Q. As Clerk of the Hustings Court of P etersburg, ·what are 

your dubes, generally . 

Mr. R enni e : If Your Honor please, I think the dutie of 
the Clerk of Court ar e set out in the Code. 

The Court : The Court will take judicial notice of the duti es 
of the Clerk, being fairly familiar with them. 

Mr. \i\Tallace : I think, specifically, in r egard to her duties 
in regards to mobons for judament and their filing. 

The Court : ·w ell, you might get that into the record, then . 
A k her the more specific question, to elicit that 

page 19 ( answer . It could be a li ttle leading, I think. 
Mr. \i\Tallace : I believe it was. 

Th e Court: I say, yon can ask it to elicit the an wer that 
you obviously need. It ·would have to be a littl e leading, the 
Clerk wouldn't have to r ecite all of her duties, to get what 
you want. 

\Vhat, Mr. Rennie ~ 
Mr. Rennie : If Your Honor please, I think that the duties 

of the Clerk are set forth in the Code of Virginia, and those 
-that law is the best evidence of the duties of the Clerk. 
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Ruth M. B ailey 

The Court : Go ahead and ask hPr the que tion that you 
think is proper, to br ing out what yon want. 

By Mr. \ iVallace : 
Q. Mrs. Bailey, -vrhat process do you go through , wh en a 

motion for judgment is presented to you ~ 
A. In our office, we mark th e motion for judgment filed on 

the day it is presented, and the tax and depo it pa id, and we 
issue proce s to direct-as d ir ected by the attorney filing th e 
ca e. 

Q. Do you also prepare a notice of motion ~ 
A. Vve prepare a not ice-a proof of service, and a sub­

poena; and a copy of the motion for judgment i 
page 20 ~ attached to th e subpoena, to each subpoena. 

Q. And after this is prepared, wbat do yon do 
witb th e docum ent ~ 

A. vVe either send it to tb e officer-

l lr . Rennie : If Your Honor please, I thi nk th at th is wit­
nos might be asked ·what she did with tb is particular docu­
ment. \Vha t she does with other document~ is not rcle,·ant in 
thi s case. 

'J~h e Com t : Obj ect ion OYE'TTnl ed. 

By Mr. \Vall ace : 
Q. After th is docnnwnt is prepared, th0n what wonld be 

th e next step that you wonld go through ~ 
A. \Vt> forward it to the S0ro·eant, or Sher iff to be ~erved , 

or as d irt>cted. \Ve do what is directed bY the attorneY to be 
done in th e case. · · 

Q. Specifically, ·wha t does your r ecord show in r 0lation to a 
case Lonwnia L. ~clson Y. Hohert R. Vanghan ? 

Mr. Renni e : Objec tion, Yonr Honor . ~CJ1 e r eeord speah 
for itself. 

'rhe Conrt : I do not think that is well takeu. T tl1ink it is 
o·ood to have in the record just what was cl one, a ide from 
having to search through tlte paper s, if it i · cNtainly not 

prejudicial to a11yone to admit it in e\·i dence. 
pagt> 21 r Mr. R ennie : Tf yon~· Honor pl_ a_ e, T :vant _to 

r enew mY motion. I thmk that th1 1 entirely H ­

r ele ,·ant and immaterial to the issues in thi s cas('. Th e ·only 
issue in thi s case i whetlwr or not a Moti on for Judgment 
wa filed timelv. And I think that if Mr. \Vall ace want to 
inqui re into tJ1at, that _is perfectly all right ; but that is the 
only issne befor e Your H onor. 
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Ruth M. Bailey 

The Court: lt is difficult for a court to tell just what is 
o-oing to be r elevant in a case, until it hear s some matters 
leading up to some crucial point. You cannot tart out by 
eliminating all evidence in thi , or any other case, because the 
immediate releYancy doesn't appear. 

Go ahead. It is being heard by the Court, and if any im­
proper eYidence is admitted, the Court will strike it on their 
motion. 

Mr. Renni e : Yes, sir. Exception, Your Honor. 
The Court : All right. 

By Mr. ·wallace : 
Q. (Continuing) Mrs. Bai ley, has a Motion for Judgment 

been filed in tlw case of Louvenia L. Nelson versus Robert R. 
Vaughan~ 

A. It has been. 
page 22 ~ Q. I s this record the r ecord of the Motion for 

Judgment ~ Is this th e one~ 
A. Yes, it is. 
Q. \ iVho wer e the defendants li ted on the Motion for Judg­

ment, please, ma'am ~ 
A. Robert R. Vaughan, and Citizens R ed Top Cab Com­

pany, Incorporated. 
Q. Do yo ur records indicate if service has been obtained 

on both defendants, or not ~ And, if so, would yon state 
whether it has or has not ~ 

Mr. Renni e : If Your Honor please, I would like to r enew 
my objection. I think that the r ecord-

The Court: It seems to be the same objection, Mr. R ennie, 
and the Court ha ruled on that. 

Mr. R ennie : Yes, sir. 
'J'he Court : And has ruled that if any evidence is admitted 

that should not be admitted, the Court will strike it from the 
record, or will not consider it, if it proves not to be r elevant. 

Mr. Rennie : Yes, sir. 

A. It appea1·s that a noti ce was served on Robert R. 
Vaughan by-at his usual plac of abode in Chest r:field 
County, by posting a copy at the front door of his r esidence, 

on the 15th day of Sept mber, 1966, by 0 . B. Gates, 
page 23 ~ Sheriff, Cbester:fi eld County, by Joseph A. Pardon, 

Deputy Sheriff. 
Q. This is service on Robert A. Vaughan ~ 
A. Robert A. Vaughan. 
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Ruth M. Bailey 

Q. I s there any servi ce on Citizens Red Top Cab Company. 
A. It appear s that J ame E. May, J r., r o·i ter ed agent 

for Citi zens Red Top Cab Company, Incorporated, service 
could not be obtained on h im, on October 1 , 1966. Thi r e­
turn was by Alex V. Hawkins, Deputy Sergeant, City of 
P etersburg. 

Q. \\~hen was the Motion fo r Judgm ent filed in your office . . 
A. J ovember 9, 1965. 
Q. \V11en was the service l1ad upon Rober t R. Vaughan ~ 
A. September 15, 1966. 
Q. \Vhen was th e service attempted upon Citizens Red 

Top Cab ~ 
A. Octob r 18, 1966. 
Q. I call your attenti on to the Motion for J udgm nt, itself 

-let me just hold it-could yon r ead the body of the main 
paragraph, and then paragraph 1, please, for the Court ~ 

A. "Come now the plain tiff by- " 

The Court : Just a minute now. I think ther e 
page 24 ( is some limi t to how much of tl1is can be done; 

that is, r eading f rom the r ecord thing tbat can 
be rrathered by looking at the r ecord. 

Mr. \Vallace : Yes, ir. The purpose of thi was to sbow 
the date of th e injury upon 'lvhich tbis suit wa based, and 
to show the times involved. 

The Court: You can state that. The Court will accept what 
yon say, if you look in th r ecord and it is not contradi cted. 

Mr. \Vallace : Do yon want me to, or hed 
The Court: You just state what you wish about what you 

see ther e. 
Mr. ·wallace : The date of the injury stated in tbe Motion 

for Judgment is November 9, 1963. 

By Mr. ·wallace : 
Q. Do you have your docket sheet available here m the 

courtroom1 
A. Yes. 

ir. Rennie : Ar yo u offer ing that in evidence, Mr. vVal­
lace1 

rrhe Court : vVbat was the question now . 
Mr. Rennie : I was inquiring as to whether this was to be 

offered in evidence. 
The Court : Let Mr. vVallace go ah ad. If he 

page 25 ( offers it, then you might obj ect . 
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R~~th M. B ailey 

By Mr. ·wallace : 
Q. \Yhat date does your docket sl1eet show-

Mr. Renni e : I object to any testimony from a docket not 
in evidence, Your Honor. 

The Court : How is thi s book that the Clerk has described~ 
.Just what is i t ~ 

By Mr. Vvallace : 
Q. De cribe the book that you have, Mrs. Bailey~ 
A. It is the common- it contains the common-law docket 

sheets for the Hustings Court . 

By Th e Court : 
Q. \Vhat is meant b~r that ~ \ Vhat is kept in i t ~ 
A. It is a sheet, showing wh en tl1 e suit was filed, and the 

nature ; and a memorandum of the-and when process 1vas 
issued and served, and memorandums of order s, and proceed­
ings in the case. 

Q. I s that one of the official book or r ecords in yonr 
otr-ice ~ 

A. Ye,it is. 

The Court: Now what question do you .want to ask her 
about it 7 and we will see if Mr. R enni e objects. Go ahead. 

Mr. \Vallace : I bad a series of questions, Your 
page 26 ~ Honor. The first is what date her docket book 

would indi ca te process was actually :filed with tlw 
Comt ; and then, second ques tion: vVhen was process served 
npon th e defendants, or attempted to be sen ed ~ 

Th e Court : As shown by this r ecord 7 
Mr. \iVallace : Yes, sir. 
The Court: Mr. Rennie, do ~·on object 7 
:fifr. Rennie : If Your Honor please, my objection to this 

is the same as I previously stated. l do not want to keeJ> 
l'Ppcating my objection s. I don't think any of this is material 
or r elevant to the issue in thi s case. F or that r eason, I will 
not cont inue to object. I under stand your ruling to be that 
yon would not consider anything that wasn't relevant. 

'rhe Conrt : Yes. This has to do · ·with r ecords that are 
not a part of the r ecord in thi s case now, and may baYe in 
th m sorne things that bear on tbe case ; and, as indicated 
before, I will let counsel proceed with the questioning, and 
will later strike out anything that proves to be irrelevant. 

Go abead, Mr. \Vallace. 
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Rtdh ill. B ailey 

By Mr. \ iVallace : 
Q. vVbat date was process issued m this case, please, 

ma'am ~ 
pao-e 27 ~ A. On November 9, 1965. 

Q. vVas that as to both defendants1 
A. Both defendants. 
Q. On what date wa proce s served ~ 
A. Process was en ed-anoth er process was iss ued again st 

Robert Vaughan on September 14, 1966, and it shows that 
that was served on September 15, 1966. 

Q. \Vas ther e any service of the original processe on o­
vemb r 9, 1965 ~ 

A. There does not appear to be any entry under the process-
served column. 

By The Court : 
· Q. That is a pr oce against the defendant, Robert R. 
Vaughan ~ 

A. I s ued November 9. 
Q. The first on e issued, tJ1 en, you say, is not, a s far as the 

r cords go, that one was not serv ed ~ 
A. Ye , sir; correct. 

By Mr. vV allace : 
Q. On either defendant ~ 
A. The notation by the Citi.zens Red Top Cab Company, 

Incorporated, not sen ed 10-18-66, and filed 10-19-66. J o 
entry by the process issued ao-ainst Robert Vaughan on No­

vember 9, 1965. 
page 2 ~ Q. And the on ly process issued again st R obert 

VaigJwn whi ch was served, was i ued on Novem-
ber- September 6- 14, of '66 ~ 

A. Yes. 
Q. And served on September 15 of '66 ~ 
A. Ye . 
Q. In the particular Motion for Judgment and process 

which \Ve are dealing with, wer e you preRent at the time it was 
filed wit h th e Court ~ 

A. \Yell, Mrs. Loui se ox, the Deputy Clerk, handled this 
ca e, at the time. 

Mr. \Vallace : F ine. Thank you, ma'am. 
The Court : \ Vl1a t wa that last question ~ 
~Ir. \Vallace : The quest ion was, was she the one pr esent 

at the time that the Motion for Judgment and process-
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Louise W . Cox 

The Court: I under stood you to ay process was ":filed"; 
did you mean that ~ 

Mr. 'Nallace : No, sir, the Motion for Judgment filed, and 
the process issued. 

The Court : All right. That straightens it out. Go ahead. 
I s that all ~ 

Mr. \¥ allace : I have no other que tions of Mrs. 
Bailey. 

page 29 r .The Court : Mr. Rennie~ 
Mr. Rennie: No questions. 

LOUISE vV. COX was worn, and testified m behalf of 
movants-defendants, as follows: 

Mr. Renni e: If Your Honor please, we are willing to stipu ~ 
late Mrs. Cox's testimony would be substantially the same as 
Mrs.-

The Court: I do not know whether they ·want 
that. 

page 30 r Mr. vVallace : Basically, we would, but we have 
a couple of things we would like to ask that ·would 

differ from Mrs. Bailey. 
The Court: Yes. Go ahead and question. 

DIRECT EXAMINATION 

By Mr. vVallace : 
Q. Mrs. Cox, would you state your name and occupation, 

please~ · 
A. Louise vV. Cox; I am retired Deputy Clerk of the Hust­

ings Court. 
Q. vVer e you performing your duti es as Deputy Clerk on 

the day that Motion for Judgment in this case was :filed ? 
A. Yes. 
Q. Wer e you the one who handled the :filing of it ~ 
A. Yes. 
Q. Wh en this \vas brought in to you, did you prepare then 

A. Yes. 
Q. -the Notice of Motion ? 
A. Yes, and the Proof of Service. 
Q. vVhat did you do with it, upon completion of preparing 

these documents ~ 
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A. vV ell, according to the r ecord here, I gave 
page 31 r them to Mr. Rennie. 

Q. vVhy did you give them to Mr. Rennie~ 
A. Because he r equested th m. 
Q. And you gave them to him on what day~ 
A. On the day that it was filed. 
Q. -Which was~ 
A . .November 9, 1965. 
Q. Did Mr. Rennie giv you any r eason why he wanted them 

turned over, to you . 
A. No, sir. 

Mr. ·wallace : I have no other questions. 
Mr. Rennie : I have no questions, Your Honor. · 
The Court : Mrs. Cox, that is all. 

* * 

page 33 r Mr. \~Tallace : I would like to call Mr. Rennie, 
now. 

The Court : I will hear you further on whether Mr. Renni e 
can be alled as a witnes . 

Mr. Wallace : Did you want to hear us ~ 
The Court: Yes. Refre h my memory, plea e, on the 

section of the Canon on Ethics. 
Mr. R nnie : I have it her e, if yon would like to see it, 

Your Honor. 
Mr. ·wallace : I think Mr. Rennie was r eferring to Canon 

19, dealing with the calling of the attorney r epre nting the 
parties, as a witnes . 

{r. Rennie : Canon 19. 
Th Court: 19 ~ 
Mr. Renni e : Yes. 
Mr. ·wallace : Our reply to his argument ·would be that 

he is not being called upon to te tify as to the merits in the 
case, but only as to the procedure, in which h was the 
only one directly involved. He had custody of the in stru­
ments ; Mrs. Cox has tated that she turned th m ov r to 
him; and Mrs. Cox stated that he took them, at hi request. 
And it is as to his cu tody of th se in trument during thi 
t en-month period, f r om the time that the 1otion for Jud o--

ment wa filed, until the Motion fo r Judgment was 
pao- 34 r served upon Mr. Vaughan, that we are cone rned. 

'I he Court : This provides: "\Vhen a lawyer is a 
witness for his client , except as to merely fo rmal matter s, 
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such a the attestation or custody of an instrument and the 
like, he should leave th trial of the case to other counsel. 
Except when e sential to the end of justice, a lawyer hould 
avoid t stifying in court on behalf of his client." 

All thi seems to be concerned with a lawyer testifying on 
behalf of hi s cli ent, or being called as a witne for hi cli ent. 
It doe n't necessarily follow from that that it is proper if he 
is called as a witness for an advcr e party. 

What is your view of that ~ 
Mr. ·wallace : If Your Honor please, we are both a llttle 

concerned her . We feel tbat Mr. R ennie was a witnes as 
to only the facts, and not on behalf of his client, nor other­
wise. I think we could treat it a being called for the adverse 
party, but I think you would run :into the same objection 
that he bas already made. The format of tb e procedure is 
involved, ana not the merits of the case. And I think that 
the impact of thi s particular canon is as to the merits, and not 
as to the procedure involved. Certainly, Mr. R ennie i the 

only one who know exactly what he did, or why 
page 35 ~ he did it, or what steps he took as r egard hi 

Motion for Judgment. 
The Court : As I understand, the r easoning behind this 

canon is that the lawyer should not be put into the position of 
having himself on the witness stand tes tifying, or offering 
testimony in his case a a 'l·vitness, when, as an attorney in the 
case, he might be called upon to argue- should not be put in 
an awkward position in t estifying as a witnes to facts in his 
capacity as a witnes ; and then, as a lawyer , having to argue 
that he, as a witness, wa telling the truth. 

That rea oning would hardly apply wb ere he is called by 
the attorneys for the opposing partie , to testify to some­
thing that, a a lawyer, he will not have to argue is the trutb. 
I am just sugge ting thi s from memory, now. I will b glad 
to hear your comments on this. And I bave in mind, too, 
that thi s has to do with ome preliminary matter, and i not 
testimony that Mr. R nnie would be called upon to give a to 
the merits in th e case. 

I will be glad to hear from you now, Mr. Rennie. 
Mr. Rennie : I s Your Honor ruling that I would not be 

vioJatinO' Canon 19 ~ 
The Court : I have not ruled. I was just expres­

page 36 ~ sing some preliminary views of my own, and ask­
ing counsel to comment on the que tion further . 

Mr. Renni e : Yes, sir. I would r espectfully r equest a rul­
ing on that point, your Honor. 

'rhe Court: You have nothing to say further ~ 
Mr. Rennie : Nothing further than I have already said. 
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The Court : You have pointed to Canon 19, or Rule 19, 
and ha,,e sa id that was applicable ; and the Court made the 
observation that that seemed to be aimed at a la-wyer appear­
ing as a witness fo r his client; and i t said that in certain 
formal matter s it might be proper for him to te tify on 
behalf of the client. And then, ther e is this admonition: 
"E xcept when essential to the ends of justice, a lawyer should 
avoid testi fying in behalf of his client."-except for th e ends 
of justice. 

vVhat r elevance does that have her e, when yon, as a.s at­
torney for the plaintiff, are being called by the defendants' 
attornevs ~ 

Mr. Rennie : If Your Honor pl ease, I under stand now that 
I am called as a witness fo r the defendants-

r:l'he Court: I asked yo u to s tate your position on that. 
Mr. R ennie : \Vell, if Your Honor please, I do not want 

to labor the point. I am under subpoena for this 
page 37 ~ court, and, of course, r equired to test ify, a s l 

under stand the law. 
I do call to the attention of the Court, Canon 19. I think 

it puts counsel for the plaintiff in a very awkward position. 
The Court: The Court would certainly not r equire you t o 

testi fy in what the Court thought was violation of Rule 19, 
and I do not beli eve that you are being called on to testify 
under these circumstances that we have her e in violation 
of Rule 19, or any other rule that has been called to the at­
tention of the Cour t . The Court is ruling that you may be 
called as a witness by the defendants. 

All r ight, sir. 
Mr. ·wallace : . I would like to call Mr. R ennie, please, sir. 

\"\T. V. RENNIE was sworn, and clestified in behalf of 
movants-defendant , as follo·ws : 

Mr. Renni e : If Your Honor please, do I under stand that 
I am a witness for the defendants, and that my t estimony is 
binding on them ? 

The Court : I cannot rule on that until the ques tion arises. 
You have not testified yet. You are being called by the 
defendants, to t estify . 

page 38 ~ DIRECT EXAMINATION 

By Mr. vVallace : 
Q. \Vould you sta te your name and occupation, please ? 
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A. •.;f..,T. V. Rennie ; I am an attorney at law. 
Q. Do you r epresent Mrs. Louvenia Nelson~ 
A. I did, up until thi s moment. I don't know what the 

situation will be from now on. 
Q. Did you file a Motion for Judgment on behalf of Mrs. 

Nelson~ 
A. Yes, I did. 
Q. Against whom was thi s brought ~ 
A. The motion was filed naming the defendant Vaughan, 

whose fir st name I don't r ecall, and the Citizens Red Top 
Cab Company. 

Q. \ 1\Then did you file this Motion for Judgment ~ 
A. I don't r ecall. The r ecord speaks for itself. If you hand 

me the r ecord, I will be glad to r ead it. 
Q. Do you want your glasses~ 
A. Y s, please. 
The file indicates that the Motion for Judgment was filed 

on the 9th day of November, 1965, and I assume that to be 
correct. I am ure it is. 

Q. vV as the otice of Motion, and Motion r e­
page 39 r r eturned to you at that time by Mrs. Cox ~ 

A . I don't r ecall whether it was at that time, or 
not. If Mrs. Cox said it was, I am sure her memory was 
correct. 

Q. But, at some time, it was r eturned to you ~ 
A. Yes. 
Q. For what purpose was it r eturn ed to you ~ vVhy did you 

take it back ~ 

Mr. Rennie: If Your Honor please, I obj ect to that ques­
tion. I think that calls for a privileged communication. I 
think it is seeking to inquire into the work product of the 
attorney for the plaintiff. You might as well inquire, and 
want to look at my file. I don't think it is proper, and I obj ect 
to that question. 

The Court: Just a minute. Yon asked why the Motion for 
Judgment and Notice wer e turned over to Mr. Rennie ; is 
that it ~ 

Mr. vVallace : Yes, sir. 
The Court : I doubt it is a matter of reason behind it, or 

motive. I could see that you might properly inquire as to 
what occurred, ·what happened, what the facts wer e. I mean, 

it is not a matter of motive involved in this, I 
page 40 r don 't believe. So the objection made by Mr. Renni e 

is sustained. 
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Mr. Wallace : All right, Your I onor. 

By Mr. \~Tallace : 
Q. After thi s :J1otion fo r Judgment wa turned over to you, 

did you ever attempt to get service on the defendant ~ 
A. Not per onally. I transmitted the Motion for Judgment 

and otice of Motion, and the Proof of to the appropriate 
officers. 

Q. Did you do that ri ght away, after this wa put in your 
hand ~ 

A. I don't r ecall the exact date. 
Q. vVa what was te ti fi d to, as to the dates of service, 

correct ~ . 
A. A far as I know, th ey were. I am not in a po ition 

to contradict the official r ecords of this court. 
Q. Mr. Rennie, why was thi Motion for Judgment not 

erved immediately upon it · r eceipt by you~ vVhy didn't you 
turn it over , at that time, to th e serving author i ty~ Why did 
you wait for ten month . 

A. I think the Court ha already ruled that that que tion 
is improper . H e has overrul d a previous question that was 
seeking to elicit the same information. 

Q. I think that would be up to the Judge to decide. 

pa()'e 41 ~ The Court: Your question seems to a ume that 
the motion wa held for some stated length of 

tim , and I do not think Mr. Renni e has said l1ow long it was 
that it was held before, if any t ime, he turned it over to an 
officer, has he~ 

Mr. Wallace : No, ir. But I believe Mrs. Bailey's r ecords 
had already pointed out that the time interval wa · brought­

The Court : Time interval what ~ 
Mr. ·wallace : The Motion for Judgment was filed on Sep­

tember 14, '65, it was turned ov r to Mr. Renni e on that day; 
and it was not served or plac d in the hands of the authority 
and rved, until-

The Court : Does her r ecord show when it was placed in the 
hand of an officer to serve . 

Mr. ·wallace : No, sir. That is what we are trying to o·et at. 
The Court : The r ecord hows ·when it was served. 
Mr. \Vallace: Th docket also 'howed vvhen th e econd 

proce s was i sued, in S ptember of 1966. · 
The Court : Do s the r ecord show what became of the fir t 

proce ~ 
Mr. ·wallace: No, sir, they do not. I think the 
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page 42 ( Rules r equi1·e that service be witl1in fiv e days after 
process i i sued. Now, I think that might explain 

the September r ei uance of the proce , and why th e one 
inN ovember befor e had not been served upon anybody. 

The Court : \\That i thi s provision of five day 
Mr. ·wallace : It i Rul 3.4 on Proof of ervi c : "It shall 

be the duty of offi cer s to make senice with in five days afte r 
r ece ipt and make r eturn as to those served within fiv e days 
aft r th e earliest serTice upon any party hown," and I think 
it goe on-

The Court : ·w hat followed that, in thi s case~ 
Mr. \ i\Tallace : Servi ce was had on Mr. Vaughan in Sep­

t mber of '66, and service would have had to have been made 
within five days aft r r eceipt of the service authority. 

The Court: Has it been ·hown when it wa served by th e 
erving officer ~ 

1r. ·w allace : \¥ sho,ved that th e second process was 
i ued on September 14 of 1966, and was served the next day 
upon Mr. Vaughan. And th e first process was never sen ·ed 

upon anybody. 
page 43 ( The Court : Have you shown what became of 

the fir st proces~ ~ . 
Mr. V\Tallace : Other than it went into th e hand of Mr. 

R ennie, no, sir. That is what we are tryino- to find ont from 
him, what happened. 

The Court : Have you asked him that questi on ~ 
Mr. Wallace : All right. No, ir, I can ask him now. 
The Court: All r io-ht, ir. 

By Mr. Wallace : 
Q. Mr. R ennie, what happened to the first service that was 

placed in your hands? 
A. I don't know. 

'J1he Court: The "first ervice," what do you mean ~ 
ifr. ·wallace : ·w ell, the fir t proce s that wa placed m 

hi hands. 

A. (Continuino-) Let me ay thi s. I don't r ecall at this 
time what happened t o it. 

By Mr. ·wallace : 
Q. Did you go back and get a econd proce ~ 
A. Yes, I did. 
Q. And this second one was the one that you placed in the 

hands of th e servino- authorities~ 
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page 44 ~ A. I don't r ecall wheth er I del-inred tl1at di-
r ectly to th e s rving authority, or not. 

Q. You did deliver it to him, at some time, th e second on ~ 
A. No, sir, I said I don't r ecall whether tha t was delivered 

to the erving authority, by me, or by the Clerk. 
Q. But, in either instance, it >·vas the second ~ 
A. It was placed in the hands of the City Sergeant by 

eith er me or someone from th e Clerk's office. 

By The Court : 
Q. Referring to the first or s cond ~ 
A. Th e second one. 
I mi O"ht amplify thi by saying that sometimes I take the 

Motion of Judgment to the Sergeant for servi ce, and some­
times, they are sent by th e clerk. I don't r ecall what hap­
pened in his particular case. 

Mr. ·wallace : Your Honor, the question we are trying to 
get at is the r eason behind Mr. Rennie fo r getting the first 
one in the hands of the serving authority, after he obtained 
r eceipt of i t. I think thi would be appli cable, since we ar e 
argu ing the good faith without more r equirements as set 

forth in th e case cited in our memorandum. 
1Jage 45 ~ The Court: I understood Mr. Rennie to say 

that he didn' t know wbat be did with th e first 
process. I s that corr ct ~ 

Mr. ·wallace : I would like, then, to take exception as to 
wby Mr. R ennie didn't do this, and why we are not allowed 
to go into the why behind it. 

By The Court : 
Q. I s that correct, Mr. Rennie~ Did you say that you did 

not r ecall what you did with the first process~ 
A. My testimony was that I did not r ecall what I did with 

the fir st one. It has been over a year ago, I expect, or some­
thing. I have handled, I guess, a good many ca es since then. 

Th e Court : I sn't that th e an swer ~ 
Mr. .. Wallace : vVell , sir, it till doesn't g ive you th e why 

bebind tbe fir t Motion for Judgment and the Jo t ice of 
Motion, why it wasn't placed in th e hands of the serving 
au thority on its turno \·er to Mr. R ennie, or cer ta inly, within 
a reasonable time th e1·eafter. H e, in fact, had to come back 
and get a second one some ten month s late1·, I think, accord ing 
to the r ecords of the Court, whi ch have already been pr oduced 
in evidence. 
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The Court: You are assuming that Mr. Rennie 
page 46 ~ did not place the fir st process in th e hands of an 

officer to erve, while he i saying that he doesn't 
know whether he did that, or not. 

Mr. ·wallace : Ye , ir. But I think it i mor than an 
as nmption, becau ·e if he had placPd it in th e hands of a 
ser ving authority, the serving authorit~~ would have had to 
have made some attempt at service within frye days f rom it 
r eceipt; and it would eith f' r have to be noted on tb e r ecord 
tbat no service was mad , or that service \va made. And 
th er e is no indication on Mrs. Bailey' r ecord either way, 
as I remember her tes timony. 

The Court: But do you think that would e tabli ·h that the 
proc>ess was not issued to an offi ced 

Mr. \iVallace : I think it is rather conclusive of tl1at, yes, 
SIT. 

The Court: The offic r might fail to do his duty. 
fr . \iVallace : It is onceivable tbat he might hav failed to 

do his duty ; but I don't think that he normally would hav(' 
failed. My r ecollection i that the statute states that yon 
have to presume that the erving authority, or the sheriff, in 

this cas , would do hi duty, and do what he wa~ 
page 47 ~ supposed to have done. 

The Court: But I don't know that you can say 
that is a fact, in questioning the witness. Your question seemfS 
to be : \iVhy did he not deliver it to an officed 

Mr. vVailace : Jot so much why he didn't deliver it, bnt why 
tbe d lay, the r eason that h held on to it, if be did; or, if he 
didn't, why did he have to go back and get a ec>ond one, 
if he already had one 

Mr. Renni e : May it please Your Honor, I am on th e wit­
ne stand, I don't know what my position is now; but I 
expect I occupy a dual position, and wear two hat . It seems 
to me that th se que tions are argumentative and if Mr. 
·wallace desires to te tify, I submit that he should bP worn 
and submit himself to cross-examination. 

Th e Court: I don't know that he has attempt d to testify. 
Do you wish to consider thi further, Mr. \Vallace. 
fr. \iVallace : If you bave overruled th e possibility of 

asking him tbe r eason for holding onto this thing, yes, ir, ] 
would like to note an exception, and top. 

pao-e 4 ~ Th e Court: Ask the quest ion an ew, pl ease, so 
it will be clear. 

Mr. vVallace : All right, ir. 
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By Mr. ·wallace : 
Q. Specifically, :Mr. Rennie, as to the fir st Motion for J udg­

ment, and the process that was issued on it, why didn't you 
place that in the hands of th serving author ity, or arrange 
for it to be so placed, promptly upon its issuance to you . 

Mr. Rennie : Doe Your Honor rule that I have to an wer 
that question. I have objected to inquiries as to my work 
product, and motive . 

The Court : I rule that you hould an wer the que tion. 

A. The answer is very simple, Your H onor ; I imply don't 
r ecall why I didn't do it. I assume that I had a reason-if 
I held it, which I don't r ecall whether I did or not, if I did, 
I as ume that I had some good r eason for doing it at that 
time. vVhat that r eason was, I do not r ecall now. This has 
been over a year ago that this happen ed, and, a. l ay, .l have 
had a number of cases since then. 

I would lil\:e to make my position clear. Number one, I 
don't r ecall what happened to the orig inal Motion 

page 49 r for Judgment, whether it was lost in the mail, 01' 

what happened to it; l don't know. I don't r ecall 
at this time. H l did r etain it in the file, l must have, at 
that time, had some good r eason for doing that. But, at this 
moment, .l don't r ecall what that motive was, or if ther e 
were any motive at all. 

By Mr. vVallace : 
Q. Mr. Rennie, is it conceivable that the holding back on 

the placing of this motion had to do with th e condition of 
your plaintiff, phys ical cond ition ~ 

A. It could well have been. As l recall, at thP time, that 
Mr . Nel on wa in and out of the hospital and it may well 
have been that that was the r eason that the matte1· was not 
served-if I did it, I don't r ecall wheth er I did or not, but that 
would be a possible motive. 

Q. l s that tl1 e r eason that ~·ou gaye to the Judge, at the 
prior hearing on thi s matted 

A. I think that l suo·gested that that might havp been a 
motiYe ; ye . 

'[r. vVallace : All ri ght, ir , l haYe no other <pwstion of 
i[r. Renni e. 

The Court: All r ight, Mr. Renni e, stand aside. 

(\ritness stood aside.) 
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page 50 ( Mr. ·wallace : Your Honor, we feel that with 
the e...-idence that we have taken, that we have 

shown this lack of good faith, or without more r equirement 
that 1ve cited in the memorandum. At this time, I don't know 
whether you want us to present argument on the evidence in 
the cases, or whether you want Mr. R ennie to present any­
thing that he might like. 

'l'h e Co mt : Mr. Rennie, do you have anything ~ 
M:r. Rennie : Yes, sir. I renew my motion to- my objection 

to the evidence taken in this case ; and move, at thi time, 
that the testimony be stricken from the r ecord. The only 
issue in this case is whether or not the Motion fo r Jud o-ment 
was filed within the r equired two years fr om the date of the 
acc ident. That is the issue that is raised on the plea of 
Statute of L imitations. 

The r ecords in thi s case show that the Motion for Judg­
ment was filed within two years from the date of the acci­
dent. ~l'hat is the only thing that is befor e Your Honor to 
determine. All of this testimony is, plaintiff's coun el very 
r espectfully submits, is immaterial, irrelevant and improper 
to be consider ed on a plea of the Statute of Limitations. 

The Court: I understand, then, that the plaintiff does 
not wish to put on any evidence at this time, or 

page 51 ( any other, on this issue~ 
Mr. R ennie : On this issue, we do not, sir. 

The Court : A ll r ight, sir. \ iVhat would you like to do now, 
Mr. vV allace ~ 

Mr . \Vallace : Tf it please the Court, we would like to 
present the argument that we rai sed in the memorandum filed 
as r elates to th e facts , and evidence as taken today ; and, in 
the end, r enew our request that the case be dismissed as the 
Statute of L imi tations has run. 

The Court: Am I correct in this ~ Upon a previous oral 
argument, counsel for both sides wer e g iven a certain time 
within which to file a memoranda of their authorities, and 
that time has expir ed. Counsel for the defendants have sub­
mitted uch a memorandum, and the counsel for the plaintiff 
has not. I s that correct ~ · 

Mr. Rennie : That is correct. 
Mr. \ iVallace : Yes, ir. 
The Court : It would seem to th e Court to be bes t that, 

since thi s tcstimon)· is to be, I suppose, tran scribed-is it 
not ~ 

Mr. vVaLlace : Yes, sir . 
~Phe Conrt : - that it wonJd be better to wai t until that i 

done ; and then, a date can bt> set for a further hearing on thi s 
question. 
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page 52 r Mr. \Vallace : That is fine, Your Honor. 
The Court : All right, sir. I s that all for now ~ 

Mr. Wallace: Yes, sir, it is. 
~rh e Court : All right. Sergeant, adjourn court. 

* 

A Copy-Teste : 

Howard G. Turner, Clerk. 
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