


IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND

Record No. 6841

- VIRGINTA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on F'ri-
day the 1st day of December, 1967.

CONTEE SAND AND GRAVEL COMPANY,

INC,, - Plamt]ff in error,
agduist
RELIANCE INSURANCE
COMPANY, Defendant in error.

From the Cireuit Court of the City of Norfolk
Clyde H. Jacob, Judge

Upon the petition of Contee Sand and Gravel Company,
Inc., a corporation, a writ of error is awarded it from orders
entered by the Circuit Court of the 'City of Norfolk on June
1, 1967, and July 25, 1967, in a certain motion for judgment
then therein dependmg, wherein the said petitioner was plain-
tiff and Reliance Insurance Company was defendant; upon
the petitioner, or some one for it, entering into bond with
sufficient security before the clerk of the said circuit court in
the penalty of $300, with condition as the law directs.

‘



Supreme Court of Appeals of Virginia

RECORD

£

ASSIGNMENTS OF" ERROR

1. Under the stlpulatlons, evidence and law, the Court erred
in sustaining the defendant’s Motion to Dismiss and entering
judgment for the defendant upon the ground that no suit or
action was commenced against the defendant within one year
following the date on which the principal ceased work and
further the: Court erred in ruling that there was no claim
by.the plaintiff that the defendant was guilty of fraud which
resulted in a delay of the filing of the suit by the plaintiff,
and the Court erred in ruling that the defendant was not

" estopped by its conduct from asserting the defense that the
suit was not commenced within the one year period as re-

quired by the bond.
page 2 + 2. Under the stipulations, evidence and law, the
' Court erred in overruling the plaintiff’s Motion to
Set Aside the Court’s Order of June 1, 1967 sustaining the
defendant’s Motion to Dismiss on the grounds that same was
contrary to the law and the evidence.

CONTEE SAND AND GRAVEL
COMPANY, INC., a corporation

By WILLIAM I BAGGS

Attorney
Filed 7-27-67. E T. A. W.. GRAY, D.C.
* ¥ * E: * ‘
page 14 }
v ox w % %

MOTION TO DISMISS

The defendant, Reliance Insurance Company, hereby moves
the Court to dismiss a motion for Judgment ﬁled helem on
the following grounds:
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1. It alleges that Carter Contracting Company, Inc. ceased
work on the contract described in that certain Labor and
Material Payment Bond, which is referred to by the plain-

tiff in paragraph 5 of the motion for judgment, in 1964, or in
any event, on a date which was more than one year pr ecedlng
the filing of the motion for judgment herein. Pursuant to the
. provisions of Rule 3:11, Rules of the Supreme Court: of:
Appeals of Virginia, the defendant expressly requests a
reply to this allegation.

2. It alleges that paragraph 3 of the Labor and Material
Payment Bond, which is referred to by the plaintiff in para-
graph 5 of the motlon for judgment filed herein, provides as’
follows:

“3. No suit or action shall be commenced hereunder by any
claimant.

“Lb) After the expiration of one (1) year following the
date on which Principal ceased work on said Contract, it
being understood, however, that if any limitation embodied

in this bond is prohibited by any law controlling
page 15 } the construction hereof such limitation shall be

déemed to be amended so as to be equal to the
minmium period of limitation permitted by such law.”

Pursuant to the provisions of Rule 3:11, Rules of the Su-
preme Court of Appeals of Virginia, the defendant expressly
. requests a reply to this allegation.

RELIANCE INSURANCE
COMPANY

By JAMES L. MILLS
Counsel '

WILLIAMS, COCKE, WORRELL & K]LLLY p.d.
1200 Malltlme Tower
Norfolk, Virginia

Filed 12-12-66. ' DAVE WARD, D.C.
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page 18 } |

This case came on to be heard by the Court on May 23,
1967 on the motion to dismiss filed by the defendant, the
reply to said motion to dismiss filed by the plaintifi, the '
stipulations of the parties and the evidence introduced that
day before the Court, and was argued by counsel. ) ,

It appearing to the Court that this suit was instituted by
-the plaintiff against the defendant on September 29, 1966
under the provisions of a cettain labor and material pay-
ment bond, dated October 25, 1963; that said bond provides
that no suit or action shall be commenced thereunder by any
c¢laimant after the expiration of one year following the date
on which the principal ceased work on the contract deseribed
in said bond; that the principal had ceased work on said con-
tract in Septembef or October 1964; that there is no ¢laim
by the plaintiff that the defendant was guilty of fraud which
resulted in a delay in the filing of the suit by the plaintiff;
and that the defendant was not estopped by its conduct from
asserting the defense that the suit was not instituted within
the one-year %eriod required by the terms of the aforesaid

ond; :
page 19 t It is ORDERED that the motion to dismiss

. filed by the defendant be, and the same hereby is, -
SUSTAINED and judgiment is hereby entered for the de-
fendant, to all of which action of the Court the plaintiff, by
counsel, duly excepts. : ’ ‘

Enter this Order: 6-1-1967.- C. H. J., Judge
Seen: objected and exception taken

WM. E. BAGGS, p.g.
JAMES L. MILLER, p.d.
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page 21 }

ORDER

On June 7 1967 the plamtlff by counsel, and the defend- .
ant, by counse] came upon the plaintiff’s Motion to set aside
the Court’s Order entered on June 1, 1967, on the grounds
that the same is.contrary to the law and the ev1dence

The plaintiff’s grounds were that the defendant and its
agent were barred by the doctrine of equitable estoppel from
asserting the defense that the suit was not instituted within
the one year period required by the terms of the bond; that
by reason of the defendant’s and its agent’s conduet the afore-
said bond provision had been waived or else the defendant
was estopped; that the defendant and its agent were guilty of
constructive fraud which would. not toll a Statute of limita- -
tion but would under these circumstances bar or estop the
defendant from asserting the aforesaid bond provision; and
that the plaintiff had satisfied the aforesaid provision by
suing the principal within the year period.

The Court heard argument from counsel on these points
and, after due consideration: -

ORDERED that the plaintiff’s Motion to set
page 22 } aside the Court’s Order of June 1, 1967 was over-
ruled.
To which action the plaintiff noted 1ts objection
and exception to the Court’s ruling.

Enter July 25, 1967. C. H. J.
page 4 }

#* * * ¥ *

‘Mr. Baggs: I think first T will just read the stipulation we
have entered into and enter into the evidence these documents

The Court: Very well, sir.

Mr. Baggs: “On October 25, 1963, Standard Accident In-
surance Company (now Reliance Insurance Companies) is-
sued through its agent, Littleton W. Parks, a Labor and
Material Payment Bond with Carter Contracting Company
as Principal, -Standard Accident Insurance Company as
Surety, and Jeanne Dixon and James L. Dixon and American
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National Bank of Maryland as Obligees in the amount of
$33,000 for the construction of a 7-Kleven Store at Bowie
Road and Marshall Avenue, Laurel Maryland.” And a copy
of said bond is attached as Exhibit Number 1.

% #, * * *

. The Court: All right. Let it be a stipulation, and
page 5 { it may be mmarked an exhibit by both sides.
Mr. Baggs: Yes.

Mr. Miller: Yes, Your Honor.

The Court: That’s all right.

Go ahead, sir.

Mr. Baggs: “In late April, 1965, the plaintiff retained
William E. Baggs to collect from Carter Contracting Com-
pany of Norfolk, Virginia, their claim in the amount of
$4,160.49 for work done at aforesaid 7-Eleven Store, Laurel,
Maryland.

“On or about May 3, 1965, plaintiff’s attorney talked by
phone with J. L. Calter ‘President of Carter Contracting
Company, explaining to him that the plaintiff had employed
him to collect from Carter Contracting Company the afore-
said amount claimed on the said 7-Eleven Store, Laurel,
Maryland. Mr. Carter replied that Carter Contracting Com-
pany was bankrupt in a big way; that he had so many jobs
that he did not know what bond was on this job and referred
Mr. Baggs to Littleton Parks of the Walke-Parks Insurance
Corporation as they had written all of Carter Contracting
Company’s bonds. o

“On the.same day Plaintiff’s attorney called Mr. Parks

explaining that he represented the plaintiff in col-
page 6 | lecting monies due from Carter Contracting Com-

pany on the aforesaid job and that Mr. Carter had
referred him to Mr. Parks. Mr. Parks acknowledged that
they had written bonds for Carter Contracting Company and
upon checking told plaintiff’s attorney that the only bond
issued by Parks for this particular job was an ‘Owner’ or
‘Performance’ type of bond which would not inure to the
benefit of a material man such as the plaintiff. Parks had in
fact issued a ‘Performance Bond’ on this particular job
dated Oectober 16, 1963. Mr. Parks suggested that plaintiff’s
attorney write to the Home Office in Philadelphia and gave
plaintiff’s attorney the bond information and the address
of the Home Office. Thereafter, on May 3, 1965, plaintiff’s
attorney did write to the Home Office inquiring as to the
conditions of the bond referred to by Mr. Parks. There-
after, plaintiff’s attorney received a letter dated May 5, 1965,
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from the defendant,” and the same is asked to be marked
Exhibit Number 2 by both the parties.

We would also like to introduce into evidence as Exhibit
Number 3 my letter to Reliance Insurance Company—I'm
~sorry—plaintiff’s attorney’s letter to Reliance Insurance Com-

pany.

page 7 + (Three documents have been marked by the Court
as Iixhibits up to this point.)

Mr. Baggs: “On or about May 21, 1965, the plaintiff in-
stituted suit in the Circuit Court of the City of Norfolk
against Carter Contracting Company, Inc. in the amount of
$4,160.49. On or about July 7, 1965, the plaintiff took a
default judgment against Carter Contracting Company and
thereafter on or about July 30, 1965, the writ of fiers facias
was sent to the City Sergeant and a levy and execution re-
quested against Carter Contracting Company. The attempted
execution on the property of Carter Contracting Company
resulted in a return of ‘no effects’ on October 4, 1965.

“On or about April 20, 1966, the plaintiff requested that a
sammons be issued for J. L. Carter, President of Carter
Contracting Company, te appear before Commissioner T. J.
Amelson on May 10, 1966, to answer questions concerning the
personal property and real estate on which a writ of fier:
facias was a lien. On May 10, 1966, plaintiff’s attorney ques-
tioned Mr. J. L. Carter before Commissioner T. J. Amelson
“and at the conclusion of such hearing Mr. Carter said that

it was useless to pursue Carter Contracting Com-
page 8  pany and that the plaintiff should try the bonding

company. Plaintiff’s attorney told him that he had
received information from Mr. Parks to the effect that no
bond was applicable to the plaintiff but Mr. Carter said that
plaintiff’s attorney should check again.

“On May 10, 1966, plaintiff’s attorney called Mr. Parks’
office and when Mr. Parks was not in requested that a copy of
the bond written on the 7-Eleven Store at Laurel, Maryland
be sent to said attorney. On May 11 plaintiff’s attorney re-
turned a call from Mr. Parks and at that time Mr. Parks
read to plaintiff’s attorney the title and the conditions of the
bond and it was obvious that same was a Labhor and Material
Bond. Plaintiff’s attorney reminded Mr. Parks of his pre-
vious statement that the only bond issued on the job was a
‘Performance’ type hond and immediately went to Mr. Parks’
office. Thereafter, on May 12 Mr. Parks wrote to the defend-
ant a letter which is marked as Exhibit Number” 4, which is
requested to be marked as Exhibit 4.
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Lattleton W. Parks
" (So marked by the éourt.)

“The defendant’s answer to this letter was June 9, 1966, .
and” it is requested to be marked Exhibit Number 5.

(So marked by the Court.)

page 9 }  “Plaintiff instituted the present suit against the

defendant on or about September 29, 1966, and the
parties agreed that the principal, Carter Contlactmcr Com-
pany, ceased work on the 7-Eleven Store, Laurel, Marx land,
sometime in September or October 1964.

“It is further agreed that neither the plamtlff nor its
attorney knew of the existence of the Labor and Material
payment bond until so informed by Mr. Parks in May of
1966; that the only inquiries made by plaintiff or its at-
torney regarding the existence of Labor and Material Bond
was to” Carter Contracting Company, principal, Parks, the
agent, and the defendant. '

That’s the stipulation, Your Honor. '

Mr. Miller: Your Honor please, that is the stipulation of
facts and the exhibits which are agreed to by the defendant.

The Court: All right.

page 10'} LITTLETON W. PARKS, called as a witness
on hehalf of the defendant, having been first duly
sworn, was examined and testified as follows:

DIRECT EXAMINATION
" By Mr. Miller:

page 11 ¢

Q. Can I stop you, Mr. Parks? Let’s proceed on what you
did first, and then you can explain what happened thereafter.
Is this the bond that was issued in. October, ’63, or not; Plain-
tiff’s Kxhibit 1¢

A. Tt’s one of them.
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Q. All right.

A. If ITmay tell you what happened.

Q. All right.

A. Prior to the execution of this bond we were called npon
to execute a bond to the Dixons for Carter Contracting
Company, Incorporated and we used what we called a short
form Performance Bond, which was not a Payment Bond.
It was just a contract and Performance Bond. It gave no
benefits for material or men on the job. That bond was duly
executed and sent off by Carter Contracting Company to the

‘ Dixons. Then it was returned to us with the re-

page 12 } quest that it be re-executed on a form which is

known as an AJA form, I think A-311. Now, that

bond is in two parts. It is a Labor and Material Payment

Bond as well as a Performance Bond. So, as I said, the

original copy, original document of that first bond was re-

turned to us and this second bond on an TA form was sub-
stituted for it.

Q. Did you notify Standard Accident Insurance Company
when you issued the first bond, that is, the Performance Bond
only?

A. All right. I'll go a little further and give vou a blow
by blow deseription. When the first bond was executed, the
report of execution, which is normally sent to the bonding
company, contains a copy of the bond which we execute or
some memorandum of the form, when it is a standard form.
That was sent off to Reliance Tnsurance Company and the
file was made up and that was it. When the request came for
the substitution of the bond for the broader form, that was
done, but the girl in the office who attends to these things
happened to be sick for a couple of weeks and it was handled
by one of the other girls under my direction, and the company
copies and the original bond, the first bond, were stuck in the
file rather than being sent on to Reliance Insurance Company,
which would be the usual practice. I say Reliance because it

took over Standard Accident Insurance Company.
page 13 | It is one and the same. The purpose of sticking

these papers in the file was to hand it over to the
girl who usually handles it when she returned. It was never
done. And . so the home office was not advised of the sub-
stituted bond. According to their file and record they had
only the record of the ﬁl st bond until my letter of May 12th.
" Q. They had no notice that there had been a Labor and
Material Payment Bond issued until your letter of May 12,
19667
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Lattleton W. Parks
A. That’s correct.

The Court: You did actually execute the hond in your
office ?

The Witness: Yes, sir, there’s no question about that.

The Court: You did everything you are supposed to do in
connection with the transaction except notify the home office?

The Witness: Yes, sir. '

The Court: All right. : :

The Witness: That was explained to the company—do you
want me to go on and account from my standpoint what
happened further? '

By Mr. Miller:
Q. Yes, sir.
page 14 | A, Mr. Baggs phoned me, as these Exhibits
E show, in 1965, in April or May, and I went to the
file to check the form of hond which we had for this job,
and from the papers I pulled out I saw the first bond only
and did not see any record of the second bond. :

Q. When you say the second bond—

A. That’s the Labor and Material Bond.

Q. All right. : : :

"A. So I advised him in good faith that the only bond we
had was a Performance Bond which did not give his client
any rights directly. That was the end of the matter as far
as I was concerned unti! May, 1966.

Q. Now, for that year’s period, from May, ’65 until May,
’66, did you receive any further inquiries from Mr. Baggs,
the plaintiff, or any other person regarding the existence of
a Labor and Material Payment Bond on this particular job
by Carter Contracting Company? ,

‘A. Just a minute. I don’t believe so. Hold on. I don’t
recall any, Mr. Miller.

Q. All right, sir. .

A. Then in May, 66, Mr. Baggs came in the office to dis-
cuss the bond again and I got out the file and to my amaze-
ment and embarrassment 1 found the complete file at that
time. I explained to him the error which had been made the

~year before, the best 1 could, which was rather

page 15 | difficult under the circumstances, and promptly
~_wrote the bonding company explaining the error to

them, and that’s where it stands. Then following that the
bonding company asked me to get a photocopy of the original
hond as we still didn’t have a earbon copy of the bond.” We
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Littleton W. Parks

had a skeleton copy which only copies on a copy sheet the
insertions which-we make in the form. I then wrote to the
bank, which was the obligee under this bond, and asked them
for a photocopy of the original Performance and Payment
Bond, which the bank sent me and I forwarded to the com-
pany. o : . .

Q. And this was in approximately May, 19662

A. T think it was in June by the time I got that. I have it

here exactly if you want to know.
Q. All right. ' '

A. Tt was sent to the bonding company—1I wrote to Ameri-
can National Bank on May 26th and the bank returned to me -

under a letter of June 1st the photostatic copy, and it was
sent to the Reliance Insurance Company on June 3, 1966.

Q. Now, what is your authority as an agent for Reliance
Insurance Company with respect to claims that are made
under the bonds? :

A. We have no authority at all. I'm not a claims agent

- or claims attorney or anything like that for them.
page 16 } If we have a claim reported—matter of fact, well,
: we just send it on to the bonding company.

* ® . % # *

CROSS EXAMINATION

By Mr. Baggs: : ,

Q. Mr. Parks, in order to clarify it, there’s no doubt that
when the plaintiff’s attorney called you the first time in May
of 65 you went to the file and all the information that you
gave him from your file concerned the Performance Bond;
1s that correct?

A. That’s correct, nh-huh. :

- Q. And not the Labor and Material Bond?

A. That’s correct.

Q. And is it not true that the Labor and Material Bond
was in fact in effect at the time the plaintiff’s attorney first
called you? ‘ :

A. Yes, uh-huh. ,

Q. All right. Now, do you keep all your bonds in one file,
or how do you do it? Do you have separate files or what?

A. No, they are all in one file for each contractor.
page 17 Q. Are any notations made on the flyleaf as to
N what bonds are inside the file? :
A. Yes.
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Q. Was there any notation made concerning the Labor and
Material Bond? o . '

A. There would have been only one notation for this par-
ticular bond. Whether it was a Labor and Material Bond or
a Performance Bond it would just show a bond number.

Q. I see. "And vou have the power of attorney to issue
bonds for this company ; is that correct? -

A. Yes.

Q. And as part of the execution of such a bond, is it cor-
rect to say that it’s really in two steps; one you write the
. bond, then you send a copy of it to the home office?

A. No. Execution of the bond may.be a question of termi-
nology. I consider it merely signing the bond and affixing
the seal of the company, then the bond is executed. Now,
for the company’s record it doesn’t know that it’s been done
until I send them a copy of the papers. _

Q. All right. Is there any company policy against yon
giving out information to the general public or attorneys or
material men what bonds you have written on a particular
job? .

A. If we have an inquniry—of course, I think that an agent

as a representative of the bonding company must
page 18 | use his discretion in protecting its prineipal. How-

ever, the bond is posted for the bhenefit of whom
it may concern, and if inquiries are made as to the bond
being in effect on a certain job and so forth, we always give
1t. ‘Say yes or no, as the case may be. '

Q. T see. Between the time plaintiff’s attorney talked to
you in May of 1966—’65 and in May of 1966, which was on
the second occasion, had you ever discussed with Mr. Carter
this particular type of bond? I mean, the type of bond that
was written on the 7-Illeven Store that we are talking about
in Laurel, Maryland? :

A. Better still, the bonding covering this specific job?

Q. Yes. ' ‘ -

A. Not that I recall. _

Q. I see. In other words, you are not sure whether you
had a conversation or not?

A. That’s correct. You see, there were a number of jobs
on which material and labor bills had not been paid at the
time Carter Contracting Company got into financial diffi-
culties, and we had so many discussions and so many jobs
were involved I wouldn’t know whether we had any particular
discussion on this one. I doubt it though. I don’t recall any-

. thing specific.
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Littleton W. Parks
page 19 }

By Mr. Baggs:

- Q. All right. On the second time the plamtlff’s attorney -
called you, Mr. Parks, do you recall why you picked up the
bond this time and not the first time?

A. No.

Q. I refer to your letter of May 12, 1966, ‘which you wrote
after plaintiff’s attorney’s second visit to you and the ex-
istence of the Labor and Material Bond was brought forth.
You wrote this letter to the company and I refer you to the
third paragraph, the first sentence; in which you are refer-
ring to the fact that you wrote no letter to the company.
You say, “We see no letter in our file advising the company
of the substitution of bonds, and it is apparent that we have
been guilty of a gross over31ght ” Do you feel that that is a
correct statement?

A. Of course.

% % * * #*
page 20 } RF-DIRECT EXAMINATION

By Mr. Miller:

Q. Mr. Parks, that letter which Mr. Baggs Just 1efe1 red to,
to W?hom was a copy of that letter to the defendant by you
sent

A. T sent a copy to Mr. Baggs.

* * * * %*

page 25 }

£ * * % *

The Court: What could the plaintiff do that he didn’t do?
What he could have done is what he did do. His contention,
I take 1t, will be that he waived certain rights.

Mr. Miller: Uh-huh. Well, he sat back and didn’t do any-
thing because he thought there wasn’t anything to do insofar
as this defendant was concerned.
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The Court: Could he have found out? Could he have made
a more thorough examination ? i

Mr. Miller: That is the point. He could have inquired of
the owner, he could have inquired of the lending institution.

The Court: That’s right.

- Mr. Miller: And they had the bond and they would have

told him, yes, there is a Labor and Material Bond. That
bonding company was wrong. But he didn’t do that and he
admits he didn’t do it, and that is really the whole point of
our argument insofar as estopping is concerned.

The Court: You may suspend and I will hear from the
plaintiff.

pageb 37

The Court: I think it is stipulated that there is no fraud.
Mr. Miller: There is no fraud or actual concealment. It
was an honest mistake, which doesn’t constitute the estoppel
under these circumstances. '
Mr. Baggs: Your Honor, may I answer? At first, I think
Lindsay is a real estate case and estoppel involving title to
propertly is a vastly different situation than other estoppel. .
. In other words, for example, you must actually
page 38 | prove that the man intended to mislead you. And
. you don’t have to prove that in order for estoppel,
but you do where title and property is being affected.- I
would like to read to you Mears versus Accomac, which was
another incident where a banker misled a man regarding
the value of his investment, and the Court held that the
bank was estopped. In other words, he told the man your
bonds are okay, don’t worry about them, the bonds were
okay. The law is well settled that if one represents as true
. what is really false in such a way as to induce a reasonable
man to believe it, and the representation is meant to be acted
on, and he to whom the representation is made believing it
to be true acts on it, and in consequence thereof sustains dam-
age, there is such fraud as will support an-action for deceit
at law, or a bill for recision of the transaction in equity.
‘Whether the representation is made innocently or knowingly,
if acted on, the effect is the same. In one case the fraud is
constructive and the other case it is actual, and I don’t see
the argument that he made the innocent mistake. If the
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innocent mistake has been made to-the detriment of the plain-

tiff and is between the plaintiff and the defendant
page 39 } and its agent, who should bear the responsibility
: for it? : ‘

The Court: That’s all?

Mr. Baggs: Yes.

The Court: You gentlemen have stipulated certain things,
one of those things was there is no fraud perpetrated by Mr.
Parks, and the mistake was made by him. It was an innocent
mistake. The Court is of the opinion that you are bound by
the terms of the contract, and the statement in the contract as
to when an action might be brought is binding on the person
who it relies on. :

You draw up the decree accordingly.’

% 2 * * %
A Copy—Teste:
| Howard G. Turnef, Clerk.
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