


IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND
Record No. 6689

VIRGINIA:

In the Supreme Court of- Appeals ‘held at the Supreme '
Court of Appeals Building in the City of Richmond on Thurs-
day the 20th day of April, 1967. )

RALPH J. WHITIE, SR., ADMINISTRATOR OF
"THE ESTATE OF CATHERINE B. WHITE,

DECEASED Plamtlﬂ' in error,
| against

WILLIAM R. HUNT, JR., ‘ | Defendant i.n error.

From the Circuit Court of the City of Norfolk
Clyde H. Jacob, Judge

Upon the petition of Ralph J. White, Sr., Administrator of
the estate of Catherine B. White, deceased, a writ of error is
awarded him to a judgment rendered by the Circuit Court of

" the City of Norfolk on the 25th day of October, 1966, in a
~ certain motion for judgment then therein dependmg, Wherem
the said petitioner was plaintiff and William R. Hunt, Jr.,
was defendant ; no bond béing required.
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ASSIGNMENTS OF ERROR

The plaintiff, Ralph J. White, Sr., Administrator of the Es-

tate of Catherine B. White, deceased, hereby assigns as error

to the judgment heretofore entered by this Court in favor of
the defendant, the following:

' page 2 + (1) The Court erred in overruling plaintiff’s mo-
tion at the conclusion of the trial to strike the de-

fendant’s evidence and for the case to go to the jury onls on

the question of damages.

(2) The Court erred in grantlng defendant’s instruction
D-14, for it erroneously told the jury that if Ralph White,
Sr., Who was the Administrator of his wife’s estate, was
guilty of negligence which proximately contributed to cause
the accident, then he would be barred from recovering even
though the defendant was also guilty.of negligence contribut-
ing to the accident. The Virginia Death By Wrongful Act
statute creates a cause of action for the estate of a de-
cedent and if the estate proved negligence on the part of the
defendant contributing to the death of the decedent, the
jury was required to award some damages to the estate and
the husband, Ralph White, Sr., would be entitled to be con-
sidered as a beneficiary of the esate, regardless of his negli-
gence. :

(3) The Court erred in granting instruection D:10, in that
said instruetion improperly deseribed the effect of a stop
sign at an intersection and improperly stated the duty of the
driver under the circumstances in the instant case and was a
finding instruction that falled to elnbodv all of the elements
of the case.

(4) The Court erred in grartlng instruetion D-1 in that the
use of the langnage “circumctances of the situation” -is am-
biguous and confusing and the jury should have heen in-
structed that negligence is the failure to do what a reason-
ably prudent person would have done under like or similar

circumstances.
page 3 + (5) The Court erred in granting instruction D-
2, for the redson that in the instant case the negli-
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gence of the defendant as well as the negligence of the plain-
tiff could have concurred in causing the subject accident and
the instant instruction, when considered with other instruec-
tions granted, suggested to the jury that there ean be but one
proximate cause.

(6) The Court erred in granting instruction D-4 in that
said instruction improperly conveyed to the jury that the de-
fendant’s estate could not recover if Mr. Hunt’s negligence
was a contributing cause of the accident, the instruction stat-
ing that plaintiff could not recover unless he proved by a
preponderance of the evidence that the defendant’s negligence
was the proximate cause of the accident.

(7) The Court erred in granting instruction D-6, in that
the instruction was a finding instruction and failed to embody
all of the elements of the case and the duties that were
imposed upon the driver were not applicable to the evidence
of the case and the instruction failed to adequately instruct
the jury that there could be two acts of negligence coneurring
to cause the instant collision. = -

(8) The Court erred in granting mstructlon D-9, in that
said instruction improperly stated the law and, as Worded
confused the jury. Said instruection improperly instructed the
jury that the defendant had the right-of-way over the driver
of the automobile in which decedent was a passenger any
time the plaintiff’s vehicle was on Kast Princess Anne Road

and the instruction was not related to the evidence
page 4 | of the case and created a prejudicial impression in
the minds of the jury that the driver of decedent’s
automobile had no right to leave the stop sign at the inter-
section of Fast Princess Anne Road and Rush Street so long
as the defendant was any place on East Princess Anne Road.

(9) The Court erred in granting instruction D-11 for the
reason that the evidence did not support a sudden emer-
gency defense. The instruction failed to tell the jury that
the burden of proving the defense by a preponderance of the
evidence was on the defendant. The instruction was a finding
instruetion that did not embody all of the elements of the
case. The instruction exonerated the defendant from all negli-
gence as a matter of law in an erroneous legal context. The
instruction further conveys to the jury that the Court is find-
ing that the defendant acted as an ordinarily prudent person
under the circumstances.

(10) The Court erred in giving to the jury to take into
the jury room the tables of speeds and stonping distances
set forth in Section 46.1-195 of the Code of Virginia. for the
reason the defendant failed to establish the conditions that
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are a prerequisite to the tables being considered under any
circumstances, namely, the defendant failed to show that the
1964 Chevrolet involved was in good condition and, as a
matter of fact, the evidence showed that the brakes were
defective in that they had a disparite breaking power; and,
further, in view of the fact the evidence shows that the de-
fendant’s ear was moving with great force at the time of
the collision, the table would tend to confuse the jury in its
use during their deliberations. = .
page 5 }  (11) The Court erred in refusing to grant in-
struction P-4 for the reason that the instruction con-
stituted a proper statement of the law applicable to the evi-
dence of the case.

(12) The Court erred in refusing to grant instruction P-9
for the reason that it constituted a proper statement of the
law applicable to the case. The plaintiff was entitled for the
jury to know that they did not have to compare the degree
of negligence; that even though the defendant’s negligence
was slight, if such negligence contributed in whole or in part
to cause the death of p]a1nt1ff’s decedent, then her estate
was entitled to recover.

(13) The Court erred in refusing, under the mrcumstances
of this case, to permit Sergeant Sidney Cherry, who had
seventeen years’ experience as an accident investigator with
the Norfolk Police Department and who had special educa-
tional training from Central State Police School in Richmond,
Virginia, and Northwestern University in Evanston, Illinois,
to give expert opinion evidence as to the speed of the de-
fendant’s automobile at the time of the accident, where Ser-
geant Cherry had testified in Police Court that the evidence
. of impact established that in his opinion the defendant was
going somewhat in excess of normal speed.

RALPH J. WHITE, SR,
Administrator of the Kstate of
Catherine B. White, deceased,
By: HENRY E. HOWELL JR.

Of Counsel
- Filed Deec. 20, 1966. . T. A. W. GRAY, D.C.
page 14 } INSTRUCTION P-I1

The Court instructs you that it is the duty of the operator
of a motor Vehlcle to exercise ordinary care
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(1) To keep a proper lookout;

(2) To keep his vehicle under propel control ;

(3) To operate his vehicle at a reasonable speed under the
eircumstances and traffic conditions then and there existing,
regardless of any posted speed limit.

And if yon believe from a prepondelance of the evidence
that the defendant William R. Hunt, Jr., failed to exercise
ordinary care in the performance of any one or more of the
foregoing duties, then he was negligent, and if you further
believe from such evidence that any such negligence was a -
proxnnate cause of the collision then you shall find your
verdict in favor of the plaintiff.

Granted. o C. H J.
page 15 ¢ INSTRUCTION P-TIT

The Court instruets the jury that under the law of Vir-
- ginia, the driver of any vehicle travelling at an unlawful
rate of gpeed forfeits any right- of-way which he may other-
wise have.

Granted. : .C. H. J.
page 16 } INSTRUCTION P-IV

Ralph White, the driver of the car in which Mrs. Catherine
‘White was r]dmg, is presumed to be free of negligence and
this presumption is not overcome until the defendant proves
Ralph White was guilty of negligence by a preponderance of
the evidence.

Granted. . C. H.J.
page 17 t INSTRUCTION P-V

The Counrt instructs the jury that the driver of an automo-
bile such as Mr. Ralph White, Sr., who, in obedience to a stop
sign, stops before entering an intersection, thereafter has
the right to proceed under such circumstances as a reasonably
prudent person so sitnated would have concluded that it was
reasonably safe so to do. Under these circumstances such a
driver has a right to assume that the drivers of oncoming
vehicles will themselves obey the law and keep their vehicles
- under proper control; and he may act under such assumption
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unless and until the contrary appears or in the exercise of
reasonable care should have appeared.

Granted. : C. H. J.
page 18} INSTRUCTION P-VI ’

The Court instructs the jury that under the law of Vlrgmla,
in considering the actions of the deceased in the subject suit:

(1) As a matter of law, the negligence of Ralph White,
Sr., if any, cannot be 1mputed to the deceased, Catherine. B
Whlte and

(2) ‘As a matter of law, the deceased, Catherine B. White
is free from contributory negh gence. '
- The Court further instructs you that you are not to con-

sider any negligence on the part of the deceased, Catherine
B. White, during your deliberations.

Granted. : ) C. H. J.

» * # #* %

page 21 } INSTRUCTION P-9

The Court instructs the jury that under the law of Vir-
ginia, if you believe from a preponderance of the evidence
that the defendant, William R. Hunt, Jr., was guilty of any
negligence, no matter how slight, \Vh]Ch caused or contributed
in whole or in part to cause the death of Catherine B. Whlte
then you shall return your verdlct for the plaintiff.

Refused. ' o C. H. J.
page 22} INSTRUCTION P-10

The evidence is' uncontradicted that there was no traffic
observed by the defendant, William R. Hunt, Jr., in either of
the westbound lanes of Princess Aune Road, either to the rear
of him or ahead of him between him and Rush Street.

Therefore, if you believe from a preponderance of the evi-
dence that the defendant, by exercising ordinary care in main-
taining a proper look- out and keeping his vehicle under rea-
sonable control, could have, in the exercise of reasonable care,
steered his vehicle into the left hand westbound lane and by
so doing could have avoided striking the vehicle operated by
Ralph White, Sr., then the defendant was guilty of negli-
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gence, and if you further believe that such negligence, if
any, caused or contributed to cause the death of Catherine
B. White, then you shall return your verdict for the plain-
tiff.

Refused. : O H I
page 23 } - INSTRUCTION P-11

The Court instructs the jury that under the law of Vir-
ginia, if you believe from a preponderance of the evidence
that the defendant, William R. Hunt, Jr., was guilty of any
negligence which proximately caused or contributed in whole
or in part to cause the death of Catherine B. White, then
you shall return your verdict for the plaintiff.

Granted. _ , C. H. J.
page 24 } - INSTRUCTION P-12 | .

The Court instructs the jury that even if vou believe from
the evidence that the defendant was driving at a lawful rate
of speed and had the right-of-way at the intersection in-
volved herein, nevertheless, he was not thereby relieved of the
duty of keepmg a reasonable lookout and otherw1se exercis-
ing Teasonable care to avoid a collision.

And if vou believe from the evidence the defendant violated
the f01eg01ng duty and that such violation proximately con-
tributed to cause the death of Mrs. Catherine White, then you
shall return your ver dict in favor of the plaintiff.

Granted. | . CH I
page 25 } ' INSTRUCTION P-14

The Court instructs the jury that if you find for the
plaintiff you may award such damages as to you may seem
- fair and just, not exceeding the sum of $35,000.00, and in
ascertaining such damages you may find the same with
reference to the following factors:

Tirst, the pecuniary loss, if any, sustained by the husband,
Ralph T, White, Sr., fixing such sum with reference to the
probable earnings of the deceased, Catherine B. White, taking
lnto consideration her age, intelligence and health during what
would have been her probable lifetime if she had nhot heen

killed.
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Second, compensation for loss of her care, attention and
~ society to her husband, Ralph J. White, Sr., and her daughter
- Alvern Graham, and her son, Ralph J. Wh1te Jr.
Third, you may also cons1de1 such further sum as you may
- deem fair and just by way of solace and comfort to her
husband, daughter and son, for the sorrow, suffering and
mental angulsh occasioned to them by her death ‘
And the jury may, in its discretion, if it sees fit, make such
allocation of the sum awarded as it deems proper between
~ the following survivors of the deceased:
page 26  Ralph J. White, Sr., her husband;
- Ralph J. White, Jr., her son;
Alvern Graham, her daughter.

Granted.

page 27 } INSTRUCTION NO. D-1

The Court instruets the Jury that “negligence” is the failure
to do what a reasonably prudent person would have done un-
der the circumstances of the situation, or doing what such
a person would not have done under the existing circum-
stances. - »

Granted. C. H.

J.

page 28 + . INSTRUCTION NO. D2 X

The Court instructs the Jury that the “proximate canse”
of an accident is an immediate or direct.cause of the accident:
a cause which in natural and continuous sequence unbroken
by any efficient intervening causes produces the acmdent and
without which it would not have occurred.

C.

H..J.

Granted.

* ¥ ¥ #*

page 30+ INSTRUCTION NO. D-4

The Court instructs the Jury that the. fact that there has
heen an accident resulting in a fatality does not entitle the
decedent’s estate to recover from Mr. Hunt.

Mr. Hunt is presumed to have been free of negligence.
The burden is on the plaintiff to prove by a preponderance
of the evidence that the defendant was negligent and that any
stuch negligence was the proximate cause of the accident.
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If you believe from the evidence that Mr. Hunt was not
that such negligence was not a proximate cause of the ac-
‘cident, or if you believe from the evidence that it is just as
probable that Mr. Hunt was not guilty of any such negligence
as that he was, then your verdict shall be for the defendant,
Mr. Hunt.

Granted. V C. H. J.

page 32 } INSTRUCTIONéI\LO’._D;()'__“

. The Court instructs the Jury that at the time and place
of the accident involved herein, it was the duty of Mr. White
to exercise reasonable care:

1. To keep a proper lookout so as to avoid injury to him-
self and others;

2. To operate his car at a reasonable speed and in a reason-
able manner tinder the circumstances and traffic conditions
existing at the time;

3. To timely and seasonablv apply the brakes of his vehicle
\Zl%lgl%g{iido would avoid a collision;

~4. To keep his car nnder proper control

5. To obey all traffic signs and traffic regulations.

The Court further instruets you that each of the above
is a continuing duty, and if the Jury believe from a prepon-
derance of the evidence that Mr. White failed to exercise
ordinary care to comply with any one or more of the fore-
going duties, then he was negligent; and if you further believe
from the evidence that such negligence was the proximate
cause of the collision, then your verdict shall be for the
defendant.

G't‘allted. . C. H. J..

* ) * * * *

page 35 } : AFFIDAVIT

STATE OF VIRGINIA,
CITY OF NORFOLK, to-wit:

This day personally appeared before me, Douglas E. Bal-
lard, a N otary Public in and for the City and State aforesaid,
whose commission expires on Angust 3, 1969, Mary M. Ran.
dolph, ‘who, after bemg duly sworn, states that she is Deputy
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City Clerk of the City of Norfolk, Virginia, and states that
Section 29-367 of the Norfolk City Code was in effect on April.
17, 1966, and further states that the following Sections of
the Norfolk City Code were in effect on April 17, 1966, to-wit:
Sections 29-352, 29-353, 29-346.4, 29-346-5, 29-346.6, 29-347,
29-347.1, 29-347.2, 29-348, 29-348.1, 29-348.2, 29-350.1, 29-353,
29-354, 29. 355, 29- 356, 29. 357, 29- 358 29- 359 29- 360 29- 361
29- 362 29-363, 29-363. 1 29- 364 29- 365 29- 366 29- 367 29-368,
29- 369 29- 370 29-371, 29-371. 1 29-371. 2, 29- 372 29- 373 29.
374, 29-375, 29-375.1, 29-376, 29-377, 29-378, 29-379, 29-379.1,
29-380, 29-381, 29-382, 29-383, 29-384, 29-385, 29-386, 29-387,
©29-287.1, 29-387.2, 29-388, 29-389 and 29-390.
The affiant further states that authority for this Affidavit
~ was granted by the City Attorney’s Office, as evidence by a
- member of that Department’s signature hereto affixed.

MARY M. RANDOLPH .

Sworn and subscribed to before me this 21st day of October, -
1966, in testimony whereof I.have hereunto set my hand the
day, month and year aforesaid.

DOUGLAS E. BALLARD
Notary Public

August 3, 1969.

My Commission Iixpires:

GORDON B. TAYLOR, JR.
e Assistant City Attornes

C. H J.

page 35-A } EXCERPT FROM NORFOLK CITY CODE
OF 1958

Filed.

* # * # #

Article XII. Arterial Streets.
DIVISION 1. GENERALLY.

See. 29-352. Signs and markers.

The city manager is hereby authorized and directed to erect =
and maintain, at the intersections of the streets designated in
‘the sections of division 2 of this article, appropriate markers

~or signs designating such intersections as intersections at
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which vehicles entering such streets shall stdp, as provided in
the following section. (Code 1950, § 27-49.)

Sec 29-353. Duty of driver crossmg or entering deszgnatcd
streets

The driver of every vehicle crossing or entering any of the
. streets designated in the sections of division 2
. page 35 C } of this article, between the des1gnated points
shall 1mmedlately, before crossing or entering
the same, bring such vehicle to a full stop and, upon crossing
or entering the same, shall yield the right of way to vehicles
approaching on such streets, except at intersections Where
automatic signals are installed. (Code 1950, § 27-47.)

# * * 3 *

page 35-D |.

‘% % * * %

DIVISION 2. DESIGNATION.

* * % oo *
page 35-E }
' ' r * % * *

Sec. 29-367. East Princess Anne Road, between the eastern
line of Park Avenue and the city limits. (Code 1950, § 27-47.)

*

page 35-F }

TRUE COPY
TESTE:

MARY M. RANDOLPH, Deputy City Clerk

" £ . % *
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page 38 | . ‘ INSTRUCTION NO. 9

The Court instructs the jury that if you believe from the
levidence that Mr. Hunt was in the exercise of ordinary care
operating his vehicle upon East Princess Anne Road at the
time of this accident thw(w and if under
such circumstances he had the right to assume that Mr. White
would yield the right of way to him unless and until the con-
trary appeared or should have appeared to hin.

© Granted. . C. H T

page 39 +  INSTRUCTION NO. D-10

The Court instructs the Jury that a stop sign is notice that
danger lies ahead and it is the duty of the driver of an
automobile faced with a stop sign to stop at a point which in
the exercise of reasonable care he can see traffic moving on the
street he proposes to enter. This duty to look requires not
only the physical act of looking, but reasonably prudent action
to avoid the danger which an effective lookout would disclose.

If you believe from the evidence that the plaintiff violated
any of the foregoing duties and that such violation was the
proximate cause of the accident, then your verdict shall be for
the defendant. ‘

Granted. o C. H. J.
page 40 } INSTRUCTION NO. D-11

The Court instruets the Jury that where the operator of a
motor vehicle by a sudden emergency, not due to his own
negligence, is placed in a position of imminent danger and
has insufficient time to determine with certainty the bhest
course to pursue, he is not held to the same accuracy of judg-
ment as required under ordinary circumstances, and if he
takes a course of action to avoid an accident such as a person
of ordinary prudence placed in a like position might do, he
is not guilty of negligence even though he did not adopt
the wisest choice.

If you believe from the evidence that the defendant was
faced with a sudden emergency, not due to his negligence,
and that he thereafter acted as an ordinarily prudent person
might have acted under the same circumstances, then he is not
negligent, even though the action he took to avoid the accident
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‘was not the wisest choice or course of conduct, and your
verdict shall be for the defendant

Granted. _ C. H. J.

.page 43 + INSTRUCTION NO. 14

The Court instructs the Jury that if you believe from a
preponderance of the evidence that Mr. White was guilty of
negligence which proximately contributed to cause the ac-
cident, then, as a beneficiary of his wife’s estate, he is not
entltled to recover any sum from the defendant.

Granted. _ . H. J.

e

page 45 + VIRGINIA:

In the ClI‘CIl]t Court of the Clty of Norfolk on the 25th. day
of October, in the year 1966.

This day came again the parties, by counsel, and thereupon
came the jury sworn herein on yesterday, and having fully
heard the argument of counsel returned its verdict in the
following words, to-wit: “Jury finds in favor of defendant—
Mr. Hunt.” And thereupon said plaintiff, by counsel, moved
the Court to set aside the verdict of the jury and grant him
a new trial on the grounds that the same is contrary to the
law and the evidence, which: motion having been fully heard
and maturely considered by the Court is overruled. Where-
upon it is considered by the Court that said plaintiff take
nothing by his suit herein and that said defendant go hence
without day and recover against said plaintiff his costs about

~_his defense .in this behalf expended, to all of which said

plaintiff, by counsel, duly excepted.

* #* #
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page 5 ¢

R TR ® % *

GOERGE C. CULLDR called as a witness on behalf of
the plaintiff, having been ﬁrst duly sworn was examined and-
testlﬁed as follows:

DIRDCT FXAMINATION
By Mr. Howell:

page 7 ¢

* 3 . . * ~

Q. I now show you a photograph that has been offered in
evidence as Exhibit 1 and ask you what that photograph as
marked by the Judge refiects?

A. This shows the point of rest after collision at Rush
and Princess Anne of the Chevrolet. ,

® * % . * *

Q. Take a look at Plalntlff’s Exhibit 3. Which automobile

does that reflect?
A. This shows the point of rest after 1mpact of the Buick.
It shows lookmg south on Rush Street. _

* * * *

page 8 ¢

E = * L

. Q. Al rlght Plaintiff’s Exhibit Number 4. Will you tell
us what that picture was taken to reflect?

A. This picture shows the path of the Chevrolet headed
west on Princess Anne in the right lane showing skid marks
prior to impact.

Q. I am going to ask you to put the Numbers 1 and 2 after
the skid marks that reflect the wheels of the Chevrolet since
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David W. Claypoole

~ there are three skid marks in that photograph. Will you show"
me the skid marks.of the right wheel of the Chevrolet and
put the Number 1 on it? You have to just bear down real
hard. Just put a numeral 1 just ds hard as you can bear with

that pen. That is it.
And put the numeral 2 by the skid marks left by the left.

wheels of the Chevrolet..

*

page 10 }

* *

CROSS EXAMINATION

By Mr. Fears:

Q. Officer Culler, you had to use a flash to take these photo-
graphs, didn’t you"l

A. Yes, sir.

Q. It was pretty dark out there, wasn’t 1t ?

A. Yes, sir.

* * * ¥* *

Q. Officer, on Plaintiff’s Exhibit Number 4, this
page 11 } islooking westwardly isn’tit?
A. Yes, sir.
Q. And over here in the right corner of the photograph
is the Buick that had been operated by Mr. VVhlte"l ‘

A. Yes, sir.
Q. Would you be kind enough to put a numera] 3 there?

A. Number 3%
Q. Yes. By that car.
A. Okay.

DAVID W. CLAYPOOLF, called as a witness on behalf of *
the plaintiff, having been first duly sworn, was examined and

testified as follows:




16 Supreme Court of Appeals of Virginia

David W. Claypoole
~DIRECT EXAMINATION
By Mr Howell

page 12 } -
* * * * *

Q Were you the owner of the 1964 Impala involved in this
accident?

A. Yes.

Q. How did Mr. Hunt.get your car?

A. We went down to the Beach and we had two vehicles -
down there. I had to have both of them back so I had him
drive the Chevrolet back.

# #* * * *

Q. Will you tell us the approximate weight of your 1964
Impala which was involved in this accident?

A. Thirty-five hundred pounds.

Q. What is the size of the regular motor that comes in this
style Impala?

A. Three hundred twenty-seven cubic inches. Elther 250 or
300 horsepower.

Q. What is standard horsepower?

A. If you just order the car it comes in 250.

Q. What horsepower did- the englne that you ordered for
this Impala have? .

A. Three hundred.

page 13 }

# * * * *

- Q. Where 1s the gear shift located /in this Impala"l
A. In the floor.
Q.  How many shifts does it have?
A. It’s four speed.
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William Russell Hunt, Jr.

"~ page 16 } '

* * * *

Q.- And who, if anyone, was with him?
A. Nobody. v :

WILLIAM RUSSELL HUNT, JR., the Defendant, called
as an adverse witness, was examined and testified as follows:

DIRECT EXAMINATION (Adverse)

By Mr. Howell :

% * * s *

Q. How old were you on the date of this acmdent April
17, 1966 % :
A Twenty-one.
Q. How tall ar e vou, Mr. Hunt?
page 17 + A. Six-one.
© Q. How much do you weigh?

A. Two-eighty. '

Q. Did you weight approximately 280 pounds on the date
of this accident? -

A. Yes, sir.

Q. What kind of car do you, yourself, own, Mr. Hunt?

A. ’Sixty-one Volkswagen.

Q. Had you driven the Claypoole Impala involved in this
accident many times hefore the accident that is involved in
this case?

A. I had driven the car before, yes.

Q Had vou driven it often?

A. Not often, no.
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William Russell Hunmt, Jr.

page 18

* * * * *

- Q. And he stated that he left you in his ear and you

departed from Sandbridge about what time? What tlme did
you depart, approximately?

A. Approximately 6:30.

Q. Six-thirty p.m. And where were you going to take his
automobile, Mr. Hunt?

A. To my house.
Q. And you live on what street?
A. Wyoming Avenue.
Q. On Wyoming?
A. Wyoming, ves, sir.
Q. That is just off of East Princess Anne Road?
A. Yes. -
Q. Itinterseects with Bast Princess Anne Road?
A. Yes.
Q. How many blocks west of Rush Street is Wyoming?
A. Approumateh five blocks.
. * ”~ om ®
-page 19 }
* * * ® *

Q. So you use Princess Anne Road at the area of this in-
tersection an average of twice a day except for Sundays?
AL Yes. :

page 20 }

Q. And sometimes you use Rush Street?

- A. Yes. '

Q. That is one of the more tr aveled streets carrying traffic
from Virginia Beach Boulevard across Princess Anne Road
and on into Norfolk, isn’t it?
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WiZliam Russell Hunt, J .

A. Yes, it’s used. I use it myself and I have seen other
people use it.

Q. All right, sir. Now, at the time of this accident the road
-was dry?.

A. Dry, yes.

Q. You had your lights on?

A. Yes, sir.

Q. It was a clear night?

A. Clear.

Q. There is a street light on Rush Street and East Prmcess
Anne Road, is there not? -

A. Yes, sir. It’s on the north side of Rush Street

page o1 }

* * #* * *

Q. There are a number of houses on the north side:of
Princess Anne Road between a little church that is east of
- Rush Street and on down to Wyoming?

A. Yes, sir.

Q. Aren’t the houses right much next to each other all
along there?

A. Yes, sir.

Q. Do you remember as a landmark this little white church
that is up there about three blocks east of Rush Street?

A. T have seen the church before, ves, sir.

Q. And below that church there is a garden?

A. Further down the road.

Q. Further down the road there is a garden?

A. Yes.

Q. And when you first saw Mr. White’s automobile where
was his car?

A. His car was—the front end was on the median strip
and—

Q. And he was going 10 to 15 miles an hour?

Mr. Harris: Let him finish his answer. I am not sure he

did.

page 22 + By Mr. Howell: ‘
Q. I certainly want to give you all the time,
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Mr. Hunt. If you haven’t finished, I apologlze to you. Had
you finished ?

A. Yes, sir.

Q. I thought you had. :

Now, at that time about how fast was Mr. White’s car go-
ing?

Al couldn’t tell I knew it was traveling 15 or 20 miles
an hour, 10 or 15.

Q. \Vell haven’t you heretofore estlmated it 10 to 15 miles
an hour?

A. Yes. ButI wasn’t in the car. I couldn’t tell.

Q. I understand, but it wasn’t going fast, was it?

A. No. It wasnt g01ng~—I didnw’t think that he could stop
" in thy median.

Q. You thought he was going across the median strip?.

A. Yes, sir.

Q. And he was going about 10 or 15 miles an honr‘l

A That is correct.

Q. Now, when you first saw him you were east
page 23 | of the garden‘l
A. West. West of the garden :
Q. West? , :

A. West of the garden yes.

Q. Mr. Hunt—on Page 35, Mr. Harris—I Want to refresh
your recollection by readmg testimony that you gave under
oath in this case on September 10, 1966. You were asked:
“When you left, how did you arrive at that 80 feet? Have you
gone out there and measured it? _

“ANSWER: I noticed there was a small garden' down
there and a telephone pole. It was right thele He was down
from the telephone pole. ,

“QUESTION: You were about opposite the garden; is that
the idea? -

“ANSWER: Yes, sir, a little up from it.

“QUESTION : Fast of the lrarden?

“ANSWER: Yes, sir.” )

Now, when you say “up,” 'you mean up above the garden?

A. Yes sir.

Q. And S0 you were east as you recall it now? You were
east of the garden when you first saw Mr. White in the median
—was the front part of his car in the median?
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A. T was talkmg about westerly of the garden Being up
from the garden in a westerly direction.

page 24 }

* * * #* *

Q. And so, were you east of the gar den as you stated here
on September 10th or not?

A. 1 was west of the garden. I couldn’t actually see the
garden that well at night. It was dark and I was watching
the road.

- Q. Well, of course, I never knew there was a garden there
until you brought it up. Can you tell this Jury now? TFirst
you said on September 10th you were east of the garden. Can
you tell us where you were with respect to the garden S0 we
can have the benefit of vour testimony today?

A. T was just west of the garden. The garden is approxi-
mately three houses down from the intersection.

Q. How far west of it were you?

A. Well, the telephone pole I mentioned there, you know,
as being with the garden— .

Q. Yes.

A. T was right in that particular afea.

, Q. There are a lot of telephone poles. There
" page 25 } is one just at the end of the garden. There is one
just east of the garden.

A. It is the one just at the west part of the garden at the
end of the garden.

Q. Did vou see the garden at about the time you saw
Mr. White? :

A. Sir? Did I see the garden?

Q. Did you see the garden at or about the tlme you saw
Mr. White?

A. Approximately the same tlme I had saw Mr. Whlte and
then I saw the garden.

Q. You saw him at approximately the same time?

A. Approximately. :

Q. So at that tlme you were going 40 miles an hour, weren’t’
you?

A. Yes, sir.

Q. GO]HO' at 40 miles an hour and seeing Mr. White at or
about the same time you saw the garden do you know whether
vou saw the ﬂarden—ﬁ made an 1rn‘press1on on you before you
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saw Mr. White or you saw Mr. White before you saw the
-garden? v
 A. Isawthe garden and then Mr. White. :
- Q. All right, you saw the garden and you saw Mr. White
and was that almost a simultaneous observation or was there
an interval of time? | .
page 26 + A. There was no interval of time.

Q. There being no interval of time, is it a fair
statement to say you weré about opposite the garden when
you saw Mr. White? o

A. Yes, sir. o : :

Q. All right, sir. Now, at this time there were no cars
behind you that had made an impression on you? '

A. No, sir.

Q. None in the left lane nor in the right lane behind you? .

A. No, sir.’ Y

Q. And up ahead of you there were no automobiles other
than Mr. White in either the right or the left lane hetween .
you and Rush Street? ‘ _

A. Not at that time. I mean, some cars had just traveled
past the intersection going easterly.

Q. I understand, but I am asking you at the time you first
saw Mr. White there was not a single, solitary car in either
the left lane or the right lane heading in a westerly direction
in front of you between your automobile and Rush Street?
Is that a fair statemént? '

A. Yes, sir. : v

Q. There was absoluteély no reason whatsoever that you
could not have traveled in the center lane of traffic if you so
‘ desired? :
page 27 + A. Ldidn’t have time.

Q. I know you didn’t have time going 40 miles an
hour, but T am asking you if you had wanted to pull over in
the left lane and you had time to pull over in the left lane,
there was nothing to keep you from doing so?

Q. Now, there was nothing to prevent you from pulling—
A. If T had plenty of time, you said; could I have pulled
over in the left lane?
Q. Yes. :
A. If I had time, yes, I could have.
Q. Did this Impala have power steering ?




R. J. White, Sr., Admr.,, ete. v. W. R. Hunt, Jr. 23

William Russell Hunt, Jr.

page 28 } A. No, sir.

Q. Going 40 miles an hour, you don’t have any
trouble moving the wheel, do you? I mean, you weigh 280
pounds, I think you said.

A. Yes, sir.

Q. Going 40 miles an hour all you have to do is just barely
touch your hand on the steering wheel and the car will go to
the left, wouldn’t it?

A. Yes.

Q. Sir?

A. Yes.

- Q. And you mean to say that in a distance of 80 feet or
.more that you can’t turn your car, this Impala, to the left,
going 40 miles an hour?

A. T didn’t think Mr. White was going to stop and I im-
mediately applied my brakes. I went for the brakes. '

Q. All right. If you didn’t think he was going to stop, you
knew he was going into Rush Street, didn’t you? .

A. Yes, I knew he was going—

Q. So you would want to pass to the rear of him, wouldn’t
you?

A. T didn’t have time. All I had time to do was go for the
brakes.

Q. Will you testify and state to us, Mr. Hunt, why—you

had 80 feet or more between you and "Mr. White,
page 29 t didn’t you, when you first saw him?
A. Yes.

Q. Depending on how far the garden is from Rush Street.
You had from the garden to Rush Street to make a turn?

A. ‘Approximately 80 feet, yes, sir.

* * * 3

page 30 }

e T % * % #*

Q. Now, Mr. Hunt, when vou struck Mr. White’s automobile
the front part of Mr. White’s car was in Rush Street, wasn’t
1t°’

'A. Tt was in the threshold of Rush Street. et

Q. And the rear was completely out of the ]eft lane of
traffic:?

- A. I wouldn’t say that. "
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Q. You don’t know?

A. He was right directly across in my lane. It could pos-
sibly have been some in the left lane, also.

Q. Looking at Plaintiff’s Exhibit 4, can you identify the
. tracks marked by the numerals 1 and 2 as being your skid
marks? o :
A. Yes, sir.
Q. And they go in a stralght line right down the middle of

the right lane of the two lanes heading west, do they not,
-8ir?
~ page 31 + A. Yes,sir.
’ - Q. You never got over in the left lane did you?

A. No.

. And when you struck the Wh]te car, you said the fr ont

_part of that car was in Rush Street on the north side of Rush
‘Street? :

The Court: He so testified. '
The Witness: It was right at the threshold here.

page 33 t
GENE C. MANLEY, called as a witness on behalf of the

‘plaintiff, having been first duly sworn, was examined and
* testified as follows:

DIRECT DXAMINATION
By Mr Howell :

page 34 |

*: * * L% *

Q. Would you tell us the width of the two lanes—I would
like to know first the width of Rush Street.

A. Thirty feet three inches. _

Q All rlght sir. Now, in Plamt]ff’s Exhibit 10 T see a stop
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sign. Would you tell us if at my request you made
- page 35 } a measurement to see how far it was from the stop

. sign to the threshold of Rush and East Princess
Anne Road? .

A. Yes, sir.

Q. And how far wag'it from the stop sign to the threshold
of Kast Princess Anne? :

A. Seven feet one inch.

Q. All right, sir, and what was the width of the two east-
bound lanes of Princess Anne Road? _

A. Easthound was 23 feet 1 inch.

Q. And then there was a median strip there? .

A. Yes, sir.

Q. And what was the width of the median strip?

A. Twenty feet six inches.

Q. Were there any signs of any sort on the median strip
or any place after you left the stop sign shown in. tlus photo-
graph, any other signs of any sort?

As you proceeded in_ a northerly direction across Rush,
were there any signs on the median strip of any sort?

~A. No, sir, 1 don’t recall any.

Q. AN rlght sir; and what was the width of the two west-
bound lanes of Princess Anne Road? ‘

A. Westbound was 22 feet 10 inches.

Q. All right, sir, now, Mr. Manley, did you measure the

distance from the north side of Rush Street in an
page 36 | easterly direction to a white church that was

located on Fast Princess Anne Road east of Rush
Street? .

A. Yes, sir.

Q. How many feet was lt from Rush Street to that church?

A. From the east side of the east boundary of Rush to the.
sign post on the corner of the church, which would be Kennon
Avenue, it’s 711 feet and 3 inches.

The Court: How many feet?

The Witness: :Seven hundred eleven feet and three mcheb
The Court: Seven hundred?

The Witness: Yes, sir.

Tk * * * ¥

Q. Now, would vou tell us how many streets there ave be-
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tween Rush Street ‘and Kennon Street the corner where the
church is located?

A. Yes, sir, there are two more.

Q. Give us the names. Going east from- Rush, what is the
first street east of Rush?

A. It’s Rush and then Fairbanks Avenue, then Pa]my ra
and then Kennon Avenue. -

Q. All right, sir. Now, at my request did you measure the

distance from Rush Street to the easternmost edge
page 37 ¢ ofa garden located east of Rush Street“l
A. Yes, sir.

Q. How many feet was it?

A. That was 136 feet.

Q. And di? you take—I will refer to th1s photograph as
Plaintiff’s Exhibit 11 and ask you what that photograph re-
flects with respect to the garden that you measured? .
~ A. This photograph covers from Rush Street to Fairbanks
Avenue and it’s almost directly across from the garden.

Mr. Howell: “Te offer in evidence that photograph as Plain-
tiff’s Kxhibit 11.

page 41 + .

SID\TFY EARL CHERRY, called as a witness on behalf
of the plaintiff, ha\nncr been first duly sworn, was
page 42 } éxamined and testified as follows:

DIRECT EXAMINATION

By Mr. Howell:
Q. Sergeant Cherry, state your full name, sir.
A. T am Sergeant Sidney Earl Cherry, a member of the

- Norfolk Police Division.

Q. How many years have you belonged to the Norfolk
Police Division?

A. Twenty and a half years.

Q. To what department are you assigned, Sergeant?

A. T am assigned to the Accident Investigation Bureau.

Q. How many years have you worked in Accident Investiga-
tion?
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A. Approximately 17 years.

Q. Would you tell us what particular training aside from
your on-the-scene experience over 17 years—what particular
training have you received?

A. T have attended the Central State Police School in Rich-
mond, Virginia; the Northwestern University in Evanston,
Illinois in accident investigation. '

Q. All right, sir. Tell us the general nature of your respon-
, sibility and your duties with respect to automobile
page 43 | accidents. .

A. T am the Accident Investigation Sergeant on
my shift, whatever shift that is, and I have three accident
investigators. On all serious accidents I.follow up and assist
them and see that the investigations are carried out.

Q. Were you the principal officer in charge of the investiga-
tion of the accident involving the death of Mrs. Cathryn
White, an accident between a car driven by Ralph J. White,
Sr., and one heing driven by William Hunt, Junior?

A. T was. :

page 45' t

*

Q. Now, did you find any skid marks left by the Hunt
vehicle? ’ -

A. T did. C

Q. Did you measure those skid marks?

A. T did. .

Q. Will you relate to us what your measurements and in-
vestigation disclosed? :

A. My investigation showed that- the Hunt vehicle left
skid marks in the right westbound lane, which would be

actually the north lane. He left 58 feet with his

page 46 ! right front wheel, 58 feet with his left front wheel,
~ - 36 feet with his right rear and 50 feet with his -
left rear before impact. After impact we had 36 foot of tire
burn in an arch to the rear wheel where the vehicle came to
final rest. : :

Q. All right, sir. Prior to the 36 feet of skid marks in an
are, what was the average skid of the first set of skid marks?
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A. The average would be—it would average out 51 feet
a tire.

Q. And just for the record, how do you determine the
average skid marks in accident cases?

A. We measure all four Whee]s, add them up and divide it
by four.

page 55 }

£

Mr. Howell: This is the statement when he inv estigated
the accident. W'hat my client said with reference to the stop
" sign.
_The Court: Self -serving. Objection sustained.
Mr. Howell: All right, we note an exception,
page 56 t if your Honor please. .

By Mr. Howell :

Q. Sergeant Cherry, based upon your 17 years experience
in investigation of accidents and based upon the skid marks
that you observed, the damage done to the automobiles, their
position in the h]ghway, what is your opinion regarding the
speed of the Hunt automobile at the time of the accident?

Mr. Fears: Objeetion, your Honor, please. For goodness”
sake. . o

The Court: Objection sustained.

Mr. Fears: He knows that is not proper.

.- Mr. Howell: If your Honor please—

The Court: Repeat the question that you have asked

Mr. Howell: Based. upon 17 years experience in in-
- vestigating accidents and based upon the skid marks of the
“automobile, the damage done to the two cars and the position
- of the cars in the highway, what hlS opmlon was of the
- speed of the Hunt automobile.
The Court: Objection sustained.
Mr. Howell: We note our exception.
I believe that is all the questions we have.
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page 57 }

* * * * *

Q. What was the condition of the road, Sergeant Chexry

on the north side of East Princess Anne Road the two west- .

bound lanes? What was the road made out of ?
A. You have asphalt, blacktop surface on the westbound
lanes.

Q. All right, sir. And what was the condition of the road

with regard to debris or gravel or that sort of thing?
A. The street was clear of any debris and it was dry.

* * # * *

CROSS EXAMINATION

By Mr. Fears:
Q. Officer Cherry, I believe the speed 111n1t there
page 58 } is 40 miles an hour“z
A. Yes, it is.
A. On East Princess Anne Road‘?
- A. That is correct.
Q. That is the name of it, lsn’t it, Kast P11ncess Anne
Road?
. Bast Princess Anne Road
. That is in the City of Norfolk?
. It is.

A. Tdo.

. It crosses East Princess Anne Road?

. It ties into Princess Anne Road. It’s a “T” intersection.
Q. And Rush Street lies between the easternmost line of

Park Avenue and the city limits, doesn’t it ?
~A. It does.

page 59 }

Q. Sergeant Cherry, there was only one street light there

A

Q _
A v

Q. And I believe that—well, you know where Park Avenue .
dz .

A

Q

A
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at the intersection, wasn’t there, and that was on what Would
be the northwest corner?

A. That is correct, sir.

Q. Well, how would you describe the brightness of that
light? How well did it illuminate the intersection?

A. T can only say that there is a street light there. Tt is
not of the newest type that we have in the City. It’s one of
the older type lights. I know it’s there because I travel it so
much. I can’t say about it.

The Court: Sergeant, what is the speed limit at the place
where the accident occurred? ,

The Witness: Forty miles an hour on East Princess Anne
Road and 25 miles an hour on Rush Street.

* * * * #:

Q. And both drivers were sober, weren’t they?
‘ A, Asfar asT could tell.

Q. And the stop sign on Rush Street, there are stop signs
on each side of Princess Anne Road?

A. Controlling the north and southbound traffic.

Q. On each side of Rush Street, isn’t there?

A. Yes.

Q. Now, I believe you did measure the median strip there
as being 20 feet wide, didn’t you?

A. Yes, sir.

Q. The Buick automobile driven by Mr. White, that wasn’t
over 20 feet long, was it? v

A. T can’t say.

Q. But that median strip was wide enough for a car to stop
there in between?

page 60 }

page 61 } RALPH JOSEPH WHITE, the Plaintiff, hav-
ing been first duly sworn, was examined and testi-
fied as follows:
DIRECT EXAMINATION

By Mr. Howell: 7
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Q. How old are you at the present time, Mr. White?
A. Sixty-six.

Q. How old was your wife, Mrs. White, Cathryn?
A. Sixty-five.

page 62 }

#* ¥ * * ¥*

Q. How long had you been operating this station?
A. A little over two years.
Q. Where were you and Mrs. White living?
A. Henrico Street. '
Q. What route would you take going down to your place
of business at Oak Grove?
- A. Well, usually come up and go down through Overbrook
" into Rush Street and Rush Street on through the Industrial
Park and into Virginia Beach Boulevard and on out 13 and 13
to 168.
Q. All right, sir. Now, this accident happened on ‘Sunday,
Apnl 17th. About what time did you leave your store?
A. Well, T say right a little after 6:00 o clock I couldn’t
say exact
Q. What type of car were you driving at that time?
A. ’Fifty-seven Buick.
Q. What was the state of mechanical repair of that car?
A. First class. :

page 66 }

#* : * * * *

Q. Before this accident was vour phvmcal condition in any
way impaired?

A. No.

Q. Now, when you réached the intersection of Rush and
East Princess Anne Road, what did you do, Mr. White?

A. Well, there is a stop sign there. I stopped at that and
then I pulled out a little further to the edge of Princess Anne
Road on account of there are <hrubs over thele to see up and
down the hi ghwav
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Q. What side are those shrubs on? X

A. On the left-hand side. - So I pulled out there and—

Q. When you say you pulled out there—

“A. I stopped there again at Princess Anne Road. :

Q. All right, sir. Now, if you will, wait just a minute. I.
am showing you Plaintiff’s Exhibit 1 a picture, Mr, White,
and will you—

A. In other words, there i is some shrubs over here you can’t
seethere. You can’t see them in there.

Q.. All right, on which side of the picture?-

A. This is your stop sign here. I was back here and I .
stopped here and then pulled on out there.

* - % * * *

page 67 ¢

Q. All rlght sir. \Tow, what did you do then?

A. Then I watted for about two or three cars to pass and
then I proceeded across the highway and 1 got—I slowed up’
in the median strip and started on across. A.car was up
there at that little church you see in the picture there that
was coming down. Of course, at nlghttlme, of course, you

can’t tell just the speed.

Q. Let me stop you just a mlnute, Mr White. When did

 you look? When you got to the median strip? You sald you

slowed down?
A. Yes, I looked.
Q. What direction did you look?

. A. I looked to my right.

Q. All right. When you looked to your 11ght what could
you see to your right?

A. T could see this car coming down up there about three
blocks or better. It looked like an ample time for anybody
to cross the highway. So I started on across and as 1 got my -

front wlheels into Rush Street my wife hollered,
page 68 t “It’s going to hit us.” And that wasit.

Q. All right, sir. How many times had you
crossed Puncess Anne Road going into Rush Stle(,t in the
two years preceding this accident? :

A. Ihave been crossing it for over two years.
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Q. Mr. White, is there any landmark east of Rush Street
that you could relate where this automobile was with respect
to?

A. Yes, a little church up the road there.

* * * ¥ %
page 69 } Q. About how fast were you going after you
say you slowed down at the median strip? How

fast were you going?
A. Well, I wasn’t running over 15 miles an hour. .

» % * % *

page 71 ¢

* #* K £ *

CROSS EXAMINATION

By Mr. Fears:
Q. Mr. White, you were on Rush Street, weren’t you?
A. How was that?
Q. You were on Rush Street before you attempted to cross
leeess Anne Road?
- A. Yes.
Q. And I understand you to say that you stopped at the
stop sign and then you pulled up to the edge of the roadway?
A. Pulled up right at Princess Anne Road hecause there is
a bunch of shrubs over there on the left. I don’t know whether
they cut them down or not. You have to come up there to see
any oncoming traffic and I waited for two or three cars to go
by.
Q. There was traffic eommg from your left?
‘A, Yes.
page 72 } Q. Is that right, Mr ‘White?
A. Then I proceeded on out and I looked up to
my right up there

* & % * *

Q. You did. All.right. And, of course, you looked to your '
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left because you knew if you didn’t look, you might get hit
when you pulled out there, wouldn’t you? ‘

A. Well—

Q. And so, Mr. White, when you saw these cars coming.
from your left, as soon as they got by then you pulled out to
_ go to the median strip, didn’t you?

A. That is right. .

Q. And it was at the median strip, I understood you to say,
that you were going 10 to 15 miles per hour?

A. Isaid I slowed in the median strip.

Q. Slowed to what? Ten to 157

A. No. No. Below that.
page 73 } Q. Below that? All right, sir. And it was at that
point, I understood you to say, you looked to your
right? : :

A. That is it. i

Q. And you saw a car down by the church?

A. That is right.

Q. Well, is that the church that Mr. Manley testified to was
711 feet away"l Is that the church you are speaking of ?

. That is the church.

Now, vou didn’t stop there in the median strip, did you?
No. '

You.could have, of course?

What?

You could have?

A. T never stopped in that median strip. It’s not wide
enough for my car. The front end would be out and my back
end would be out.

Q. But you just slowed down, as I understand it?

A. That is right.

Q. And then you looked dlrecth ahead and then vou ac-
celerated to go across—

A. That is right.

Q. —those two westbound lanes and you never
page 74 } didlook to your right again, did you?

A. Well, I didn’t see no need to look to my right
again after I got in there. I was three lanes across. '

Q. But from the time that you looked in the median strip,

_you never looked to your right again? .

A. Oh, yes, I looked there, certainly?

Q. As you pulled across the strip?

A. T always look.

Q. But you looked when you were in the median strip?

POPOPOP
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A. That is right.

Q. And then you pulled on across and up until the time
you were hit you never looked to your right again, did you?

A. There was no need to. ~

Q. Now, I understood you to say that you heard your wife
exclaim, “Look out, he is going to hit us.’

A. That is rlght

Q. And when you heard that you accelerated, didn’t you?

A, That is right.

Q. And after you had accelerated that is when the impact
occurred?

A. The impact occurred before I even got a chance to get

my foot down on the floor.

page ™t Q. Well, Mr. White, of course, you recall when
you gave your- deposition at my office with Mr. -

Howell in attendance?
A. Yes.

* * * * *

Q. I asked you these questions and you gave this reply:

“QUESTION: When you heard her exclaim that, is that
when you accelerated?

“ANSWER: That is right.

“QUESTION: After you had accelerated, the 1mpact oc-

curred?
“ANSWER: Yes.”

That is true, isn’t it?
A. That is true.

“page 77 ¢

* * * * *

Q. But, in any event, from the tlme you were in the median
strip - and vou looked to your right and you saw this car
down the roadway, you never did look to your right again as
vou proceeded across Princess Anne Road, did you?
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A. When YOu start across a highway like that, you look
where you are going and you go ahead. You certainly don’t
have vision to look around to your side and then look ahead.

page 99 + (IN CHAMBERSY

Mr. Fears: If the Court please, on behalf of the defend-
ant, Mr. Hunt, we move the Court to strike the evidence of the
plaintiff and enter up judgment for the defendant because,
number one, the plaintiff hasn’t shown any evidence of negli-
gence whatever on the part of Mr. Hunt. He has called Mr.
Hunt first as an adverse witness and Mr. Hunt has testified .
that he was proceeding along there at 40 miles per hour and
at a distance he judged to be about 80 feet. Mr. White from
behind oncoming traffic pulled out in front of him. He applied
his brakes and skidded forward in a straight line.

Insofar as the administrator, Mr. White, is concerned, he
has testified at some incredible fact. He said when he stopped
in the median strip he could see this car down by the white
church which, by the plaintiff’s own evidence, 1s 711 feet
away and then he proceeded forward and never looked to his
right again and the impact occurred.. ‘

- If the Court please, he hasn’t shown any excessive speed.
Fe hasn’t shown under any testimony any improper lookout.
He hasn’t shown any evidence of negligence what-
vage 100 { soever. If the Court were going to.say. that the
defendant was, in fact, 711 feet away when the
man had to go 22 feet to go across in. front of him, I would
say, Judge, that is incredible on its face. R
~ Secondly, insofar as Mr, White as a beneficiary is con-
cerned, should the Court not strike the evidence I would ask
the Court to rule that he, himself, is negligent as a matter
of law and cannot recover as a heneficiary because he didn’t
keep a proper lookout as a matter of law under the cirenm-
stances.

I don’t recall any evidence in.this ecase of negligence that
they have shown on the defendant.

Mr. Harris: The Jury .would have to speculate in this
case, Judee, as to any negligence upon the part of the de-
fendant. There is none. .. - .

Mr. Fears: They are bound by the adverse witness’s testi-
monv.

Mr. Harris: There is none whatsoever shown.
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Mr. Howell: If your Honor please, the evidence is that .
Mr. White came to a stop sign and stopped and looked and
waited until traffic was clear on his left, and once having
stopped he had a right to move forward and——

The Court: Not in the face of oncoming traffic
page 101 } dangerously near.

Mr. Howell: Not dangerously near, sir, but the
testimony is, your Honor, please, when he got to the median
strip he slowed and this car was three blocks to his right down
the road. The witness, Hunt, has said that when he first saw
Mr. White that he was about opposite a garden there and that
garden is a hundred and some feet from the accident. Now,
the negligence, if any, on the part of Mr. White would not
bar him as a beneficiary. It wouldn’t bar the estate from re-
covering. And the testimony is that this boy says he was
~going 40 miles an hour. But speed the Supreme Court has:
said—

The Court: Excuse me just a minute. Going back to the
other, barring Mr. White from recovering, that is for the
Jury to say, whether the surviving husband should take all
or how much or nothing in a class of people mentioned in the
Statute. And that wouldn’t bar the others from recovering or
wouldn’t bar him from recovering, I don’t think, because of his
relationship as husband giving him the right.

Mr. Howell: Judge, regardless of the posted speed limit—

The Court: I think that it’s a case where the parties could

differ as to whatever a reasonable, prudent. per-
page 102 } son would have done under like or similar cir-

cumstances, whether having stopped did he have
a right to go forward when he didn’t see anything else com-
ing, although what was coming was dangerously near. I think
it’s a Jury question. .

#* % * * *

The Court: They can take into consideration to determine
: his speed the result of the operation. That is, the
- page 103 } pictures showing that—the Jury might say that

a man couldn’t do the damage to a car unless he
was going, say, 60 to 80 miles an honr.

Mr. Howell: If your Honor please, I think I ought to em-
phasize one thing and that is assuming he doesn’t change his
testimony, I am going to move to strike the defendant’s case
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and let it go to thé Jury on the question of damages on the

theory that we have proved negligence as a matter of law

on the part of the defendant. This defendant admittedly saw

this car under his testimony 80 feet from the
page 104 } intersection and, Judge, he admits that there

were no cars behind him and no cars in front of
him between him and Rush Street and yet he doesn’t make any
effort to pull over in the left lane and says he didn’t have
time to do so and just went straight down the road, leaving
an average of 50 feet of rubber on the road and then he
skidded around 36 more feet in an are. 1 submit that making
no effort and giving no reasonable explanation except that
he didn’t have time—all he had to do was pull over in the
left lane because our man had already gotten the front of his
car in Rush Street.

* * * * *

The uncontradicted testimony Was our man had the front
part of his car in Rush Street. You can see that his tracks in

those pictures go right down the northernmost lane or the - '

outermost lane and they don’t veer one inch. He went right
into the side of our car while the front part was in Rush
Street.

The Court: You want to answer him now?

Mr. Fears: I would just like to say with ref-

page 105 | erence to that argument, your Honor, please, as

the Court knows, the duty is on the defendant to

keep to the right and, furthermore, under the laws of this

State not to change lanes until he can do so in safety. What

Mr. Howell is saying that the Court should rule is that he is

guilty of negligence as a matter of law because in this emer-
geney situation he didn’t make a split second decision.

The Court: He had a right long time to make a demsmn

Mr. Fears: In 80 feet?

Mr. Harris:- Eighty feet when he saw him going across.

Mr. Fears: It would take him 30 feet to get his foot on the
brake.

Mr. Howell:  All we Want him to do is change his wheel.
Take him a half a second to turn his wheel.

Mr. Fears: But under the Code it says that vou keep to the
right and you will not change lanes except when you can do
so in safety.

Mr. Howell: He could do so in safetx

Mr. Fears: That is a question for the J ury.

The Court Tt is a question for the J ury.

-
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Mr. Howell: All right, sir.
pege 106 t

* * * # *

Mr. Howell: Note our exception to the Judge’s not ruling

to sustain our motion to strike the defendant’s evidence.

Mr. Fears: Judge, we want to put into evidence the Norfolk
City Code we have had duly certified with reference to this
intersection. I offer it with reference to the signs and markers
and particularly with reference—

The Court: Didn’t the police officer, the Sergeant, testify
about that? T asked about the speed myself

Mr. Fears: This is with reference.to East Princess Anne

Road between the eastern line of Park Avenue and the city

limits, as the police officer testified that Rush Street was
between the eastern line of Park Avenue and the
page 107 } city limits on Princess Anne Road.
Mr. Howell: No, he didn’t.

Mr. Fears: Yes, he did.

The Court: And bring a witness here,—

The Witness: They are certified.

Mr. Fears: They are all certified, Judge.

Mr. Howell: What does this say? What is-this?

Mr. Harris: That East Princess Anne Road is an arterial
highway. : :

Mr. Howell: I don’t know what vou are offering it for.
‘We have admitted there is a stop sign.

Mr. Fears: But it says the driver of every veh1cle crossing
or entering any of the streets designated between the des1g—
nated points shall immediately before crossing or entering
same bring their vehicle to a full stop and upon the same
" yield the right-of-way to vehicles approaching on such street
except at an intersection where automatic signals. are in-
stalled. It goes on and points out in here, if your Honor
please, the penalties and, of course, the designation of the

arterial streets, one of which is Fast Princess Anne Road.

where this accident occurred. -
Mr. Howe]l I object to the relevancy of this, your Honor,
please. It’s in evidence that there was a stop 51gn
page 108 t on our side. We stopped. Now, we have got a
divided highway. We don’t haVe to stop again.
After we get into the median strip we are not requn‘ed by
law to stop in the median strip.
- Mr. Harris: That is not what we are saying.
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Mr. Howell: If that is what you are saying, that is ad-
mitted and I don’t think to put in a whole bunch—
Mr. Fears: This doesn’t go to the Jury. I am just offering
it because the Court does not take—
The Court: He wants it for some instruction, I reckon.
Mr. Howell: If it doesn’t go before the Jury, I don’t want
it in evidence. You can argue.
Mr. Harris: This just adopts the State Code and makes
it a violation in the City to do these things.
Mr. Fears: Judge, this is a Municipal Ordinance. I realize
the Court doesn’t take—
The Court: You can prove it.
Mr. Harris: It’s certified.
The Court: He won’t get any instruction on it unless it
applicable. -
Mr. Fears: It is applicable, Judge. '
Mr. Howell: We will argue that when instrue-
page 109 } tions come. I will agree that if Mrs. Hudgins
came up here that she would say that is the Code
Section. '
Mr. Harris: All right. ’
Mr. Howell: But I am not admitting the relevancy of it.
Mr. Fears: All right, sir. ,
Mr. Harris: That is all that is necessary.

* * * £ * -

WILLIAM RUSSELL HUNT 'JR., the Defendant, havmg
been first duly sworn, was examlned and testified as follows

DIRECT EXAMINATION
' By Mzx. Fears :,'

page 110 }

2 = * *
Q. Approximately what time did the accident occur %
A. Seven-thirty pm.
Q. What street were you on?
A. Princess Anne Road. :
Q. Which direction were you going %
A. West.
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Q. Which lane were you in?

A. Right far lane.

Q. What was the condition of traffic as you approached
Rush Street going west toward the Beach?

A. You mean going east?

Q. Pardon me, east toward the Beach.

A. Well, there was traffic on the other two lanes on the
other side of Princess Anne Road going east. -

Q. Headed toward the Beach?

* * . *

page 112 }

* * * * *

Q. Well, Mr. Hunt, is there anything there that you were
able to identify as being approximately the vicinity of where
you were?

A. The garden and the telephone pole.

Q. Well, did you make any measurement as to where the

‘telephone pole was with referenceto this intersection?
A. Yes, sir. It’s 80 feet.

.page 13 +

# b E3 Y

Q. Mr. Hunt, where were you with reference to that garden
then, when you ﬁrst saw Mr. White?

A. T was on the western end of the garden.

Q. And where 1s the telephone pole, then, with reference
to that?

A. It’s on the western end of the garden, also.

Q. Let me show you a photovraph here and see ]f you
. can identify it for the Jury. This is Plaintiff’s Fixhibit Num-
ber 11. Can you point out to the Jury where this telephone
pole is that you are speaking of? :

A. It’s right here. (Indicating.)

Q. Well, Mr Hunt, when you saw Mr White’s automobile.
and you were in that pos1t10n what did you do?

A. Timmediately tried to apply my brakes.
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Q.- Well, what did you do? When you applied your brakes
what did your car do?
A. Skidded down the road.
Q. Did it go straight, right, left?
A. It went straight.
Q. Well, why didn’t you turn to the left?
page 114 +  A. 1 didn’t have time to. I didn’t have time.

Q. Well, now, when vour car came in contact -

with his car, what happened to your car and to his car, if vou
know ¢

A. We both turned cn‘cles and I think Mr. VVhlte s back
bumper and his momentum going across the road pulled me
around also. , :

Q. He was going—
- -A. North.

Q. To your right?

A. Yes.

~ Q. On Plaintiff’s E\hlblt Numbel 7, is this the bumper
you are referring to on the rear of the car?

A. Yes, sir.

page 117 }

Q. You have done that, too, haven’t you, and so you have
had plenty of experience in steering an automoblle?

A. Yes.

Q. And with your size, some 280 pounds, you have no
trouble at all turning an automoblle when you want to turn it?

A. No. '

Q. Then on thls paltlculal occasmn according to vour
testimony, even' though you saw this gentleman slow at the
median strlp, as you say, yon knew he was going across when
you first saw him?

A. Yes..

page 118 }

By Mr Howell
Q. You had no control whatsoever over your car when you.
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were 80 feet from the point of collision except to press on
the brake and hold the steermg wheel steady, is that right,
osir?
A. What else could I do?
. Q. You were going so fast—
A. No, I was not going so fast I didn’t have control over
_ the car.
Q. Well, why dldn’t vou make any effort whatsoever to
veer just a little bit to the left?
A. There wasn’t time. _
Q. You didn’t have time? You mean that 80
page 119 b feet in the City of Norfolk does not allow you
sufficient time under the conditions that yon were
ermg on this night to make any.turn whatsoever to the
left?
A. T did all T had time for.

* £ * * *

page 121 }

* * #_ * *

Q. Why in the world did you state under oath, “Yes, sir,”
when you were asked if you were not east of the warden when
you said up from it?

A. T guess I was confused becanse I was west of the garden.

* * * * *

page 123 }

* * * * *

Q. Now, you had not come to a stop at the time of the
v colhsmn had you?
A. No.
page 124 + Q. You have no idea how fast you were going
at the moment you struck the White antomobile?

A. T didn’t see the speedometer or anything.

Q. And you do, however, know that the front part of the
‘White car was into Rush Street?

A. It was on the threshold of Rush Street, ves, sir.
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* c % ¥ % #*

page 125 }

* . % * * *

Mr. Howell: I renew my motion to strike the defendant’s
evidence for the reason previously stated and have the case
go to the Jury only on the question of damages. ,

The Court: Both motions are overruled by the Court, to
which action of the Court counsel for the defendant and
plaintiff duly except. .

1 expect you want to except to all the instructions on both
sides since you made the motion.

* * * * *

page 128 } . EXCEPTIONS

Mr. Howell: The plaintiff excepts_to the refusal of the
Court to grant Instruction P-4 for the reason that the in-
struction properly stated the law and the evidence related,
to the principle of law involved and its denial was prejudicial
to the plaintiff’s proper presentation of the law and evidence
to the Jury.

The plaintiff excepts to the failure to give Instruection P-7
for the 1dentical reason stated for Instruction P-4.

Plaintiff excepts to the failure to give Instruction P-9 as
submitted for the reason it properly stated the law and the
words, “No matter how slight,” should not have been denied
by the Court. ‘ ‘

The plaintiff excepted to the granting of Instruction D-1
with respect to the language, “What a reasonable, prudent
person would have done under the circumstances of the situa-
tion,” these words being confusing, and it should have read,
“Under the same or similar conditions.”

The plaintiff excepted to Instruction D-2 for the reason
that it tended to create in the minds of a Jury that there

could be but one cause for the occurrence of the
page 129 | decedent’s death where in this case there could
be several proximate causes. :




R. J. White, Sr., Admr,, ete. v. W. R. Hunt, Jr. 45

The plaintiff excepts to the granting of Instruction 5 it
being an amendment of Instruction 4 which was reJected
for the reason the amendments do not cure the errors present
therein and the instruction constituted an inaccurate state-
ment of the principle of law involved.

The plaintiff excepts to the granting of Instruction 7, it
being an amendment of Instruction 6 which was rejected,
for the reason that it constitutes error to charge the plaintiff
under the circumstances of this case to timely and seasonably
apply the brakes of his vehicle when so to do would avoid
a collision. This statement of law was taken out of context,
does not relate to the evidence of the case and must be re-
lated to the right of the plaintiff to proceed if in the exercise
of reasonable care he would have been entitled to believe that
he could safely cross the road.

The plalntlff objects to the granting of Instluctlon Number
9 for it improperly states the law as related to the evidence
of the instant case.

" The plaintiff excepts to the granting of Instruction Num-
ber 10 for it improperly states the duty of a driver

page 130 } with respect to a stop sign, in particular where
it states that a stop sign is a notice that danger

lies ahead.

© Plaintiff excepts to the granting of Instruection D-11 for

under the evidence of the instant case the defendant was

not entitled to the granting of a sudden emergency instrue-

tion.

The plaintiff excepts to the granting of Instruction D-14
for the reason that the Virginia Death Statute creates a cause
of action for the wrongful death of a decedent and once
negligence has been proven as causing the death, the .bem-
fictaries are entitled to recover as a matter of statutory right
and the statute in no way provides for the preexemption of a
benificiary’s right by reason of a finding of contributory
negligence.

page 133 } -

* #* #* * *

“We, the Jury, find for the defendant.”

%* #* * * *
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page 134 }

* ES * * *

Mr. Howell: Your Honor, please, we would like to move
the Court to set aside the Jury’s verdict and grant a new
trial. We would also on'that score like an opportunity to
" prepare a brief memorandum on the instructions that were
granted and those that were denied and then we also renew
our motion that insofar as the recovery of Mr. White and
Mrs. Graham that we proved negligence as to the defendant
and that the only question would have been the contributory
- negligence of Mr. White and his not being a proper. ben-
ficiary.

‘We seriously contend that there were errors in the grantmg
of instructions. We would ask for a reasonable time in which
to prepare a memorandum and argue with supportmg cases
the errors we a551gn

*

page 135 }~'

# ® * . ™

The Court: I think the final determination of the case is
what you want and you want it as quickly as you can get it
under the law. I am -going to overrule your motion, both
“ motions, and note your exceptions.

Mr. Howell : Exception is noted.

ES # *

A Copir—Tveste :

Howard G. Turner, Clerk.
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