


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 6575 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the (jity of mchmond on Thurs­
day the 12th day of January, 1967. 

PROGRESSIVE' CONSTRUCTION COMP ANY, INC,, 
Plaintiff in error, 

a/}ainst 

LINWOOD A. THUMM AND WILLIAM H. BRO"\i\TN, 
T/A VIRGINIA HEATING DISTRIBUTORS, 

- Defendants in error. 

From the Circuit Court of the Citv of Norfolk 
Thomas M_. Johnston, Judge 

_ Upon the petition of Progressive Com;trnction Company, 
Inc., a writ of error is awardPd it to a jndgment rendered by 
the Circuit Court of the Citv of Norfolk on the lst dav of 
Angnst, 1966. in a certain motion for judgment then the.rein 
depending. wherein the said petitioner was plaintiff an<l Lin­
wood A. Th11mm, et al., t/a, de., were deffmdants: nnon the 
netitioner, or some one for it. entering into bond with suf­
fieient SPrmritv hefbre thP C]Prk of the said cire11it Court in 
the ni:malty of three hundred dollars, with condition as the 
Jaw directs. 
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Supreme Court of Appeals of Virginia 

RECORD 

* * * 

* * * * 

NOTICE OF APPEAL AND 
ASSIGNMENTS OF ERROR 

Pursuant to the Rules of the Supreme Court of Appeals 
of Virginia, Rule 5, Section 4, the plaintiff hereby gives notice 
of its intention to apply to the Supreme Court of Appeals 
of Virginia for a \V"rit of Error to the judgment of said Court 
for the defendants in the above-styled cause; and it hereby 
designates as the Assignments of Error in this case the fol-
lowing, to-wit: · 

1. The Court erred in sustaining the defendants' Motion to 
Strike Plaintiff's evidence. 

2. The Court erred in entering summary judgment for the 
defendants. · 

Filed Sept. 28, 1966. 
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PROGRESSIVE CONSTRUCTION 
COMPANY, INC. · 
By .ROBERT E. BROWN 

Of Counsel 

T. A. W. GRAY, D~C. 

* * * 

* * * * 

MO~l1ION FOR JUDGMENT 

TAKE NOTICE That the plaintiff moves the Circuit Court 
of the City of Norfolk, Virginia, for a judgment against yon 
in the amount of Fourteen Thousand Nine Hundred Sixty­
Eight and 72/100 Dollars ($14,968.72), together with the costs 
of this proceeding by reason of the following alternative 
causes of action, to-wit: 
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FIRST CA USE OF ACTION 

1. In June, 1964, and at all times pertinent to this cause of 
action, you were the sole proprietor and owner of that air 
conditioning and heating business known as Vfrginia Heating 
Distributors .with offices at 535 ·west 25th Street, Norfolk, 
Virginia. Also in June, 1964, and at all times pertinent to this 
cause of action, you were an officer and controlling stock­
holder in National Sheetmetal, Inc. (hereinafter called Na­
tional), a Virginia corporation, with its principal office located 
at 1298 East Indian River Road, Norfolk, Virginia. 

2. On or about June 19, 1964, National contracted with 
Southside Plumbing Company, Irie. (whose name has sub­
sequently been changed under applicable. Virginia statutes 
to Progressive Construction Company, Inc., hereinafter called 
the plaintiff herein) to supply and install certain air condition: 
ing and heating equipment for certain family housing units 
located at the Armed Forces Staff College and Camp Allen 
in the City of Norfolk, Virginia. 

3. By March, 1965, it appeared that National, 
page 3 r which had been delinquent in its performance of 

said contract almost from the outset, would be un­
able to properly complete said contract. At that time, Na­
tional '.Vas indebted to you for certain materials -~mpplied it. 
In March, 1965, primarily for your own benefit, you did enter 
info a contract of guaranty with Progressive whereby you 
agreed to insure the proper performance of the aforesaid 
contract between Progressive and National you having en­
tered into said contract of guaranty as an inducement to 
Progressive not to declare National in default of its afore­
said contract with Progressive. 

4. In fact, National did default in its performance of its 
contract with Progressive, by reason of which Progressive, 
the plaintiff herein. has been caused to expend varioi1s sums 
to complete the work contracted to be performed by National, 
and guaranteed to be performed by you. 

SECOND CAUSE OF ACTION 

l. Plaintiff adopts, incorporates and realleges the allega­
tions set out in Paragraph 2 of the First Cause of Action as 
if fully set ont herein. 



4 Supreme Court of Appeals of Virg1nia 

2. Plaintiff adopts, i1worporates and realleges the allega­
tions set out in Paragrajh 2 of the First Cause of Action. as 
if fully set out herein. 

3. By March, 1965, it appeared that National, which had 
been delinquent in its performance of said contract almost 
from the outset, would be unable to properly complete sajd 
contract. In March of 1965, you contracted with Progressive 
to undertake the completion of the aforesaid contract between 
Progressive and National, you being substituted for National 
and assuming all of its liabilities under the aforementioned 
contract between National and Progressive, National having 
agreed to this novation through you as one of its duly elected 
officers. 

4. You did default in the performance of your said contract 
to complete the performance of the aforesaid contract be­
tween Progressive and National, by reason whereof Progres­
sive, the plaintiff herein, has been caused to expend various 
sums necessary to effect such proper completion, 

page 4 r THIRD CA USE OF ACTION 

1. Plaintiff adopts, incorporates and realleges the allega­
tions set out in Paragraph l of the First Cause of Action as 
if fully set out herein. 

2. The plaintiff adopts, incorporates and tealleges the al­
legations set out in Paragraph 2 of the First Cause of Action 
as if fully set out herein. 

3. By March, 19fj5, it appeared that National, which had 
been delinquent in its performance of said contract almost. 
from the outset, would be unable to properly complete said 
contract. You, acting on your own behalf and as the duly 
authorized officer of National, did contract with Progressive 
to be jointly and severally liable with National to Progressive 
for the completion of the aforesaid contract between Progres­
sive and National. 

4. Both you and National did default in your joint contract. 
to complete the performance of the aforesaid contract be­
tween Progressive and National, by reason of which Progres­
sive, the plaintiff herein, has been caused to expend various 
sums .necessary to effect said completion. 

-WHEREFORE, plaintiff moves the aforesaid Court for a 
judgment against you in the amount of Fourteen Thousand 
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Nine Hundred Sixty-Eight and 72/100 Dollars ($14,968.72), 
together with the costs of .this proceeding. 

* 

PROGRESSIVE CONSTRUCTION 
COMP ANY, INC. 
Bv H. LEE KANTER 

" Of Counsel 

* * * * 

Filed in the Clerk's Office the 25th day of March, 1966. 

Teste: 

* 
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* 

W. R. HANCKEL, Clerk 
OLIVE C. GIDDE, D.C. 

* .· * * 

* * 

In the Circuit Conrt of the Citv of Norfolk, on the lst day 
of August, in the year 1966. ·" ·· 

This day came again the parties, by counsel, and thereupon 
came the jury sworn hen~in on ,Jn]y 29, 1966, and having fully 
heard the <,widence, said defendant, by counsel, moved the 
Court to strike ont said plaintiff's evidence on all counts, 
which motion having been folly lward and maturely con­
sidered by the Conrt is sustained, _the members of the jiiry 
discharged, and summary judgment entered thereon. \Vhere­
npon it is considered by the Court that said plaintiff take 
nothing by its snit herein and that said defendant go hence 
without day and recover against said plaintiff -his costs about 
his defense in this· behalf expended, to which action of the 
Court said plaintiff, by counsel, dnly excepted. · · 

* * * * 
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Linwood A. Thumm 
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* * * * * 

LINWOOD A. THUMM, defendant, called as an adverse 
witness, having been first duly sworn, was examined and 
testified as follows : 

DIRECT EXAMINATION (Adverse) 

By Mr. Kanter: 
· Q. I am sorry, Mr. Thumm, I keep pronouncing it the 

other way. ¥\Till you tell us your name, sir7 
A. Linwood Thumm. · 
Q. And your age, address, and occupation 7 
A. Fifty-one. My address is 2030 Hunters Trail. My 

occupation is distributing of heating and air conditioning 
equipment. 

Q. And what is the name of your business, sir7 
A. Virginia Heating Distributors. 
Q. And do you now have a partner in that business, Mr. 

Thumm7 
page 5 r A. Mr. \i\Tilliam Brown, yes. 

Q. And when was it that he became a partned 
A. Last year. 
Q. Actually, when this matter started back in June of 1964 

he was then an employe and not a partner. CorrecU 
A. That's correct. 
Q. All right. Nmv, Mr. Thumm, will you ten us, sir, how 

long had you known Mr. Charles Jackson, your partner in the 
National Sheet MetaH 

A. Roughly about ten years. 
Q. Had you helped him theretofore in terms of the :financ­

ing of any of his heating and air conditioning jobs7 
A. No, sir. · 
Q. \i\That connection, if any, did you have with Air Comfort, 

Inc., his own corporation 7 
A. As a supplier of materials. 
Q. And did vou ever have \Vith him anv relation like vou 

had in National Sheet where you were to split some of 'the 
profit on the job in connection with that7 

A. No, we did not. 
Q. Yon just sold Air Comfort heating materials to go in 

various jobs 7 
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Linwood A. Thumm 

A. That's· correct. 
page 6 r Q. And you had known him for how long, sir 7 

A. About ten years. 
Q. All right. Now, as I understand it, Mr. Thumm, you 

submitted a number of bids to a number of heating and air 
conditioning subcontractors for-or proposed prices of ma­
terials-I am sorry, rather than bids, pr:oposed prices of 
materials that were to go into Camp Allen and Staff College 
job that Progressive eventually was awarded by the United 
States. Is that not correct 7 

A. That's correct. · . 
Q. And amongst those people that you submitted cost of 

materials to was a Mr. Charles Jackson, who intended in turn 
to submit a bid on the heating and air conditioning work~ 

A. That's correct. 
Q. Now, do you remembe-r, Mr. Thumm, when it was that 

you and Jackson first had a conversation about his inability 
to handle the financing of the particular job for Joe 'vVood 
and suggested that you and he go into a partnership on the 
deal~ 

A. Actually, Mr. Jackson was indebted to Virginia Heating 
Distributors for a fair amo1int of money from his company, 
Air Comfort. 

Q. How much did he o-we yon·~ 
A. ·vv e had been talking about this for quite some 

page 7 ~ time. · 
Q. I am sorry. 

A. And when this particular contract came along or when 
this opportunity came along to get a contract, Mr. Jackson 
approached me and said, "Here is a way for yon to recover 
some of your money that I owe yon." 

Q. How much did Charles or Air Comfort, which was 
.Jackson's then operating corporafion, how much did it owe 
Virginia Heating at the time this business, the bid to the 
United States, came up~ 

A. About twentv thousand dollars. 
Q. So, in other \vords, Jackson eventually came to you and 

said that if you would go into a partnership with him and 
help him handle the supplying of materiel-

Mr. Hollis: If Your Honor please, Mr. Kanter has tw1ce 
called this a partnership, and in his opening statement he 
acknowledged that it was a corporation. 
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Linwood A. Thumm 

By Mr. Kanter: 
Q. I beg your pardon. When I speak of National Sheet 

Metal, Inc., !·mean it is a corporation which, as I understand 
it, you were fifty' percent owner and Mr. Jackson was a fifty 
percent owner. CorrecU 

A. That's correct. 
page 8 r Q. All right, sir. ·when he came to you he said. 

that this was a chance to get back part of the twenty 
thousand that he owed you if you would help him with the 
materiel, the supplying of the materiel. on the Camp Allen 
and Staff College job. Correct? · 

A. Yes. · 
Q. So I understand then that you· and he went to counsel 

and formed or caused to be formed a corporation called 
National Sheet Metal, Inc.? 

A. That's correct. 
Q. That was a Virginia corporation? 
A. (Indicated yes) 
Q. As was mentioned before, you each owned half of the 

stock and resolutions were filed, I take it, with the banks that 
required your signature, together with his, in order to write 
corporate checks? 

A. That is correct. 
Q. Was there anybody else that was authorized to sign 

checks in National Sheet besides yourselves~ 
A. No one. 
Q. All right, sir. Now, did you occupy any office at aJl in 

National SheeU 
A. I was assistant treasurer. 
Q. Assistant treasurer. \\Tho- was the president of the 

company? 
page 9 r A. Charles Jackson. 

· Q. And who was the vice president~ 
A. I don't believe we had a vice president. We had one 

other officer, who was a member of the legal firm of the 
company that-

Q. Bryan-Stanley Bryan's firm? 
A. Stanle~r Brvan and Burk Moss. 
Q. Firm of M~ss and Bryan. And who was the secretary? 

Mrs .• T ackson? . · · · 
A. Yes. 
Q. So it was Mr .• Tackson and his wife were the main 

officers and you were bein~ assistant treasurer primarily so 
you could countersign checkR ~ 
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Linwood A. Thumm 

A. I don't believe Mrs .. Jackson was an officer. I think 
there were just three officers involved. . 

Q. Who was the actual treasurer of the company? 
A. We had no treasurer. I was assistant treasure·r and that 

was all. 
Q. There was no treasurer at all? 
A. None at all. 
Q. But at any rate, I take it that you took the office of 

assistant treasurer so as really to protect yourself on the_ 
joint signing of the checks? 

A .. Primarily so that I could write the checks and have the 
access to the financial-

page 10 r Q. All right, sir. Actually, National Sheet, its 
office was out on 39th Street, as I understand?. 

A. Yes. 
Q. Did it have an office before or when you formed this 

corporation did you-all rent this building or just how did you 
acquire that office? 

A. \Ve acquired this location after the contract had been 
secured, because it was a location much closer to the jobsite 
and much more advantageous than the location that Jackson 
previously had. 

Q. All right. So National Sheet was operating out of the 
39th Street address f 

A. That is correct. 
Q. And I take it that you were operating out of your own 

business headquarters of Virginia Heating? 
A. Yes. 
Q. And where is that, sir? · 
A. 25th Street. 
· Q. And did you spend most of your time at Virginia 

Heating or at National Sheetf 
A. I went to National Sheet usually on Fridays to sign 

payroll checks and to go over the details of the workweek 
with Mr. Jackson and that was the only time that I spent at 
National Sheet Metal office. 

Q. In other words, you were virtually inactive 
page 11 r in National Sheet other than to go over there on 

Friday ·and sign checks and discuss generally the 
workweek with }ijm? 

A. And to make occasional trips to the jobsite, yes. 
Q. Did you go onto the job at all for inspection, Mr. 

Thumm? 
A. Once in a while, yes. 
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Linwood A. Thumm 

Q. But the balance of your time you stayed in your head-
quarters at Virginia Heating Distributors~ · 

A. Yes, sir. 
Q. And I assume, of course, that Virginia Heating Dis­

tributors was involved in selling materials to many other 
customers than National Sheet~ · 

A. We wouldn't have been in business otherwise. 
Q. And you were busy preparing proposed costs on other 

jobs and attending to the business of your own company1 
A. That's right. 
Q. All right, sir. Now, I hand you this contract, sir, and 

ask you if you can recognize that to be the subcontract for 
the heating and the air conditioning that was entered into be­
tween. Progressive Construction Company and National Sheet 
Metal, Inc. 1 

A. This is the original contract. 
page 12 ( Q. And that was signed by whom on behalf of 

National Sheet, sid 
A. I would imagine Charles F. Jackson. I am looking for 

it. 
Q. I think it is on there. 
A. Yes, that's correct, as president. 

Mr. Kanter: All right, sir. If Your Honor please, I would 
offer that as Plaintiff's Exhibit No.1. 

The Court: Any objection 1 
Mr. \Vilcox: No, sir. 
The Court: Plaintiff's L . 

(So n:iarked by the court.) 

By Mr. Kanter: . 
Q. Mr. Thumm, I understand that the contract price of 

$143,000.00 for the complete job was amended for a couple 
of additional fans by two hundred eighty-five· dollars and some 
cents. Do you remember that, sir~ 

A. Yes, there vvas correspondence about that, which Mr. 
Jackson handled, and there were involved also a couple of 
other extras which I don't know whether approval was ever 
granted or not, but he handled the details of the approvals 

on that and he had records at the National Sheet 
page 13 ( Metal office which when he moved to Washington 

he took with him, unfortunately. . 
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Linwood A. Thumm 

Q. "\i\T ell, that's what I wanted to ask you. As I understand 
it, Mr. Thumm, you are not now and never have been in 
possession of the records of the National Sheet Metal, Inc.~ 

A. The only records I have are the records which Vir­
ginia Heating kept, such as ledger sheets, invoices, delivery 
tickets, et cetera, involving the contract, which would be a 
normal record which we would keep with any customer that 
vou have. 
• Q. In other words, for your sale of materials to this com­
pany~ 

A. That's correct, yes. 
Q. Now, Mr. Thumm, whe:ri he came to you and you caused 

this corporation to be formed what was the arrangement be­
tween you and Mr. Jackson with regard to the profit that was 
to be made on this job~ Hmv was it to be divided, if at all, 
between vou ~ 

A. Th~ profit was to be divided just as our stock was, on a 
fifty-fifty basis upon completion of the contract, with the 
understanding that in addition to this I would sell my half 
of the stock back to Mr. Jackson fo:r five hundred dollars and 
.jt would then be his business to operate as he pleased. 

Q. In other words, I take it, Mr. Thumm, that 
page 14 r this was sort of a one-shot deal whereby you were 

. going to finance this job for him and then sell· 
your interest out to him for a very small sum of money at 
the end of it so he could continue the business, in which you 
hoped to, number one, make a profit on your sale-when I say 
yours, because it was then your business, Virginia Heating 
Distributo:rs-sale of the materials to National Sheet. That's 
the first profit. Correct~ 

A. Right. 
Q. And secondly, you were going to make a profit in terms 

of how much cheaper yon-all could do the job for the con--the 
·difference between that and the contract price of' a hundred 
forty-three thousand~ 

A. This I th011ght would enable me to recover some of the 
monev that Mr .. Jackson owed me from his original company. 

Q. That's the third element I am coming from~coming to_ 
'l1here were really three profits: the first was your ·profit sell­
ing materials to National. Sheet, Virginia Heating selling 
materials to National Sheet~ · 

A. That is correct. 
Q. The second profit that you had involved was the splitting 

.of the profits that you and Mr. Jackson were going to make at 
the end of the job on this contract. Correct~ 
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Linwood A. Thumm 

page 15 r A. That is right. 
Q. And then there w'as a third profit that you 

hoped to derive, and that was that if you-all made a profit 
on the job you were going to get from Mr. Jackson at least 
part of, if not all of, the twenty thousand dollars that he 
owed you when you started. Right~ 

A. That's absolutely incorrect. 
Q. Well, I thought you just said_:_ 
A. That profit was to come out of our split of the corpora­

tions profit and there couldn't be-you can't split something 
up twice, Mr. Kanter. 

Q. Well, do I understand, Mr. Thumm, that you are telling 
His Honor and the jury that you were willing to forget the 
twentv thousand dollars that Afr Comfort owed vou in re-
turn r'or fifty per cent of this contract~ • · 

A. We had no way to recover from Air Comfort. The 
Air Comfort was in very poor financial condition. This was 
the only recourse that we had to recover on this money. · 

Q. In other words, what you expected to get was nothing 
on the twenty thousand that you had ever had before but to 
get the twenty thousand indirectly by getting a share of the 
profits here.~ · 

A. ·vv e estimated we could recover fifteen-
Q. In other words, you-all thought that you 

page 16 r had in this whole contract how rriuch profiU 
A. Thirt}r thousand dollars gross profit. Gross 

profit without any overhead .. 
Q. And you, in addition, were going to make how much 

profit by selling the materials· from Virginia Heating to 
National SheeU 

A. On roughly sixty thousand dollars worth of materials 
on a job of this sort }'our normal profit is about ten to 
fifteen percent, so we figured to make between six and ten 
thousand dollars. 

Q. And then there was thirty thousand profit on this, of 
which you were to get fifteen or the whole thirty~ · 

A. Fifteen. 
Q. Well, what was to happen. to the twenty thousand that 

.Jackson owed you at the time you went into this deal with 
him~ . 

A. That had nothing to do w'{th this at this point. That 
twenty thousand was down the drain as far· as we were 
cohce~ned. 

, ·r·· 
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Linwood A. Thumm 

Q. I see. At any rate, you say, in other words, there were 
only two profits you were looking for here: half the contract 
profit and then your normal profit in selling National Sheet 

materials from Virginia Heating1 ' · 
page 17 ( A. That's correct, yes. 

Q. All right, sir. Now, let's start with the time 
that the job opened up. When did the work begin, Mr.·Thumm, 
approximately1 

A. I'm not' sure of the actual date. I would say somewhere 
in late June or early July. 

Q. And you have heretofore said, and I know you are not 
going to change today, that your first conversation with· Joe 

.. Wood 'vas on ·or about August 31, 19641 · · 
A. I think that's correct, yes; 
Q. Will you tell us now from late June or early ·July 

when they started the job what happened that cai:ised you to· 
become concerned:- · '.'. 

The Court: \Vhat year is that, Mr.­
Mr. Kanter: 1964, Your Honor. 
The Court: Go ahead. 
Mr. Kanter: The contract, judge, is June 19th and I b'e­

lieve the work started a couple weeks after that or within 
a couple weeks after that date. 

Right, Mr. Tht1mm 1 
A. Yes. 

By Mr. Kanter: . 
Q. All right. No"", what happened b~tween about 

pag('.) 18 ( the lst of July 1964 and the 31st of August 1964, 
when you called .Joe \V ood up in Farmville and 

told him that you ·were worrjed, that you had heard this. 
fellow .Jackson ·was trying to build a house out of this con­
tracU ·what happened 1 
· A. One of the assistant foremen on the job had come to me 

about a conversation that he had heard between Mr. Jack­
son and one of . Mr. \J\Tood's superintendents in that Mr . 
. Jackson intended to build a house using materials from this 
job and labor supplied by Southside o'r Progressive arid all 
of it would be back charged against our contract. 

Q; In other words, he· was going to hike' your materials 
"'.nd take some of his laborers off. the job and bulld himself 

house1 ·· -
A. That was my understanding. 
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Q. At least that was what one of the workers told you 1 
A. My understanding, yes. 
Q. Well, now, Mr. Thumm, you have seen this batch of 

checks before, I presume, at the time you cashed them and 
then again in my office a couple months ago 1 

A. Yes, I have seen them all. · 
Q. All right .. Let's take the first one-

Mr. Kanter: Your Honor, I think I will offer 
page 19 ~ these as a batch rather than to take all that twenty 
· checks, and just mark them as Plaintiff's 2 for 
that. 

The Court: Any objection to this matter, gentlemen 1 
Mr. Willcox: Do I understand these are all the checks 

went from the general contract to National Sheet or National· 
··Sheet Metal and Virginia Heating togethed 

Mr. Kanter: Yes, sir. 
The Court: Are these in order 1 
Mr. Kanter:· I believe they are, uriless somebody shifted 

them since yesterday, judge. 
The Court: All right. Let me mark these-how many 

checks are here 1 Do you know~ . 
·Mr. Kanter: Judge, there's more than twenty I think. I 

didn't count them. They run right from September, the first 
payment, up to July of 1965, when the contract-

The Court: In order to get the record straight I will have 
to get the number off them. 

Mr. Kanter: All right, Your Honor. 
The Cour,t: There are thirty~four checks, rnnn'.ing in date 

from August 1964 through J i1ly 22, 1965. They 
page 20 ~ will be clipped together and marked Plaintiff's 

Exhibit 2. 

(So marked by the Court.) 

By Mr. Kanter: 
Q. Mr. Thumm, I am s]mwing you the top check dated 

August 8, 1964, as being the first one in order of Plaintiff's 
Exhibit 2, and I notice that that check, sir, was to National 
Sheet Metal, Inc., by itself as the payee, in the amount of 

:$7,871.89. Did that represent Progressive's first payment on 
. account of the contract price of a hundred forty-t11ree thou- . 
sand~ 
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A. On the basis of work performed on the job and sub­
mitted in a monthly breakdown. 

Q. As I understand it, and probably the jurymen do too, 
but maybe some. of them are in different businesses and don't 
understand it, at the first part of every month the subcon­
tractors submit to the general contractor the percentage of 
their contract work that's supposedly complete and the gen­
eral he then in turn submits the overall percentage comple­
tion to the United States and then the United States pays 
him ninety percent of that. They hold back ten percent, just 
like he holds back ten percent on the subs, and they pay him 
ninety percent and then he gives you your share of-less ten 

percent. If you had twenty percent completed he'd 
page 21 r give you eighteen percent. It would be twenty less 

two percent. Right1 
A. That's right. 
Q. So this represents the first check, and that went only 

into the bank account of National Sheet. Correct~ 
A. Yes, sir.· 
Q. I notice, sir, that that check is endorsed National Sheet 

Metal, Inc., L. A. Thunim, for deposit only, Virginia Heating 
Distributors, Norfolk. Now, can you tell us why the veryfirst 
check that came in would go into the Virginia Heating Dis­
tributors bank account, even though it was payable to Na­
tional Sheet1 

A. That's very easy to explain. At that particular point­
as we formed this National Sheet Metal corporation the five 
hundred dollars in my stock was all the money that was actu­
ally invested in the corporation. My understanding had been 
with Mr. Jackson that my company, Virginia Heating, would 
supply enough money to get the job under way until money 
could be received in payment of work performed by Progres­
sive. Therefore, when this check came in in August I would 
-I am not sure of the actual figures, but I would say that 
Virginia Heating had at that time invested fifteen to twenty 
thousand dollars in meeting payrolls, putting materials, get-

ting things done to get the job under way, which is 
page 22 r the way we had contracted to do this or we had 

agreed to do this thing. Therefore, when this 
check came in we applied this .check to Virginia Heating's 
account, because we knew we had other payrolls to make be­
fore another payment would come in in another thirty days, 
Ro this was partly to reimburse Virginia Heating for· the 
money that had been·put out. 
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· .·Q, In oth~r words, .right off the bat National Sheet was 
into· Virginia Heating for probably about seven or' eight 
thousand dollars, the difference between this- · 
· A. Considerably more than that by that point, but there was 
:µo other way. 
· Q. No other way: Let him use that to refresh his recol­
lection. 
· Your cou:risel, I take it, has just handed you certain ledger 
sheets showing the running account between Virginia Heat­
ing and National SheeU 
, A .. That is correct. 
. Q. All right, sir. . . . 

A. And I would like· to point out at the end of July, which 
iS 'when ·we would submit for payment and receive a check 
in August, we had $9,278.00 in materials and $9,798.00 in 
additional moneys that had been advanced for payrolls and 
other miscellaneous items. 

Q. l:ri othet words, almost nineteen thousand 
page 23 r you had advanced him and that's why you took 
· ··this $7,800.00 back, to repa)r part of iU 

A .. That's correct. 
Q. And the next check was dated the same day. That was 

payable to National Sheet Metal, Inc., and Gl9be Iron Con­
struction Company, Inc., for eleven hundred some dollars 
and apparently that thing was turned over to Globe, because 
it bears an endorsement from the bank for deposit to the 
Globe account. They were a l'naterial supplier like Virginia 
Heating~ 

A. That is correct, yes. 
Q. All right. No"'' the next check is dated September 11th. 

Before we come to that check,. Mr.· Thumm, do I understand 
that you did not know J Off \Vood and had never met. him, 

· although you might have heard of the company, prior to the 
time that you made this deal with Jackson~ 

A. That is right. 
Q. And yon have told us of your conversation that some­

\vhat perturbed you in August. Do you remember approxi­
mately when it was that this workman on the· job fold you 
what he had about-what he had heard that Jackson was going 
to'do~ · . · 

A. i couldn't be sure of the actlial date. I'd sav sometime in 
_ the middle part of August.· " . 

page 24 r Q. All right, sir. I hand you- · 
A. \Vb en ever the conversation 'o'cc11rred I· con-
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tacted Mr. Wood immediately after that; Th11t's. all I know. 
Q. I hand you a letter, sfr, and. ask you if you recognize 

that piece of paped · 
A. Yes, sir. . 
Q. Is that the letter that you wrote to Mr. Wood on Septem­

ber 1st, the day following your conversation with him on the 
phone~ 

A. That's right. 

Mr. Kanter: All right, sir. If Your Honor please, I'm 
going to ask the court to mark this as Plaintiff's Exhibit 3. 

The Court: Any objection~ 
Mr. Hollis: No, Your Honor. 
The Court: Plaintiff's 3. 

(So marked by the court.) 

By Mr. Kanter: 
Q. Mr. Thumm, would you read that to the jury, please; 

sir~ · 
A. "In reference to our conversation of yesterday we very 

much appreciate your suggestion that all checks to National 
Sheet Metal, Incorporated, for the Staff College. 

:page 25 ( and Camp Allen jobs be written jpintly to Virginia 
Heating Distributors and National Sheet Metal, 

.Incorporated. ·vve are supplying them with all of the ma­
terials for this job and, in fact, are :fin:~mcing the entire 
operation. Also· in the light of wh.at has recently come up, 
of which matter we talked yesterday, we would like to have 
these checks mailed to us here rather than to National Sheet 
Metal's office. At this time it is particularly advisable that 
.Mr. ,Jackson does not get his hands on any of these checks. 
-He has no authority to make any disposition of any moneys 
coming into National Sheet Metal, but there is· no telling 
what course of action he ·is liable to take at this point. We 
would very much appreciate your cooperation in· the above 
matter and we look forward to meeting with yon this week 
when yon come to Norfolk. Very trnly yours, Virginia Heat­
'ing;" my signature. 

Q. Mr. Thumm, I take it that this letter ·yon dictated -to 
your secretary the next morning after you had talked to 
.. foe ·wood on the phone and ·explained to him ·what you had 
heatd and he agreed t9 start s~nding the checks in jointly to 
you and to the Natio:o.al Sheet? · · 
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A. That is correct. 
Q. As a matter of fact, do you remember him telling you 

on the telephone so that when he didn't get a bond from 
National Sheet that he put the provision in that 

page 26 r he'd have the right to pay material men to not 
only protect them but protect himself from any 

liens on the job 1 . 
A. That's correct. And I would like to point out to the 

jury at this time that there's nothing unusual in this par-· 
ticular procedure. A lot of supply houses operating with 
people with limited finances who are doing large contracts 
have such arrangements with the general contractor. It is a 
standard practice for everybody's protection. 

Q. Now, in accordance with your understanding with Jqe 
Wood on the telephone-well, before we get to that, tell the 
gentlemen of the jury, Mr. Thumm, what had happened as to 
why you told Joe Vv ood you wanted him to mail those checks 
over to you at your office rather than to send them even to the 
National Sheet Metal office even though they bore the name of 
Virginia Heating Distributors and would require your en­
dorsement to cash them. 

Mr. Willcox: If Your Honor please, I believe we are going 
far afield. I really have no objection to this question. But 
as I recall, counsel's -opening statement was that he's relying 
upon a promise made in February, and we have spent an hou:r 

and haven't gotten up to September 1964. 
page 27 r Mr. Kanter: I will withdraw it. 

r;I:1he Court: All right. 

By Mr. Kanter-: 
Q. At any rate, Mr. Thumm,· following your conversation 

with Mr. ·wood; the next check that came down on September 
11th, which was for the August work that National Sheet 
did, was payable to National Sheet Metal, Inc., and Virginia 
Heating Distributors 1 

.A. Yes, sir. 
Q. And that check on the back bears an endorsement again 

by Mr. Jackson for National Sheet, but again was deposited 
to the account of Virginia Heating Distributors 1 

A. Yes, sir. 
Q.. Now, will you tell us on that date-look at your ledger 

of September llth-how much did National Sheet owe Vir­
ginia Heating? 
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A. On materials we had nineteen thousand dollars as of 
the end of August, on payroll we had twenty-four thousand 
dollars, a total of forty-three thousand dollars at this point. 

Q. So even with this eleven thousand you got you'd still 
have been in for thirty-two thousand the day you took this 

check and put it in your bank account? 
page. 28 r A. Yes. 

Q. When I say in, that's what National Sheet 
would have owed you even after you got this eleven thousand 
dollars? 

A. 1llf as there not another check in September f 
Q. May have been. I haven't turned yet. 
A. I think there was. 
Q. Yes, there's another check dated the same date for · 

$10,212.98, but that bears the endorsement "For Deposit Only 
to National Sheet Metal," so you did not get that check, sir. 

A. That's correct. 
Q. So, as I say, National Sheet would have owed you about 

thirty-two thousand, even after. you got the ten thousand on 
September 11th. RighH . 

A. Yes, sir. Now, see if there's not another check in 
September also? 

Q. Yes, there is. There is· another one dated the same day 
for $2,800.00 payable to National Sheet Metal, Incorporated, 
and that does show it was deposited on Virginia Heating 
Distributors. 

A. That's correct. 
Q. After the September payments in which you got about 

thirteen thousand dollars here from Joe Wood's company 
how much did National Sheet owe Virginia Heat­

ingf 
page 29 r A. Roughly about thirty thousand dollars, which 

is not inconceivable in the early stages of a con-
tract of that nature. · 

Q. \VeU, I understand you said that of the forty-three­
thousand-dollar contract price you figured about sixty was 
for materials~ 

A. Right. 
Q. -that you were going to supply, and thirty was for 

profit, ninety. So that the balance of forty-three and sev.en 
or about fifty thousand dollars would have been for operat-

. fog overhead, payroll, et cetera, on the job? · 
A. Labor, yes. 
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Q. But you say in the early stage that · woli.ld not b~ 
unusual to run. it up to within three-fifths of that amount 
already in the first sixty days~ . 

A. Not if you put in large quantities of materials on the 
job and if you are preparing as much as you can to have as 
much equipment and everything available so there is no 
holdup and delay. 
· Q. All right. Then we come to the October payments, Mr. 
Thumm, and there were two checks, one for $4,699.25 payable 
to National Sheet and Virgi11ia Heating and that shows that 
that went into your bank account'? 

A. Yes, sir. . 
page 30 r Q. And then there was another check for $12,-

384.28 on the same day, payable to the National 
Sheet Meta:l, Inc., by itself, and that shows it was deposited 
in the National Sheet Metal account. 

A. That's right. 
Q. So after the October payment how much did National 

Sheet still owe Virginia Distributors~ 
A. $24,000.00. This is before-no, this was after credit was 

received. That's right. $24,000.00, plus­
Q. That was for what~ labor or material~ 
A. It was for labor. · 
Q. All right. 
A. And roughly twenty-three-about $47,000.00 · at that 

point. 
Q. All right, sir. So he was into you for forty-seven thou­

sand after you got the October payment total~ 
A. That's what it looks like, yes. 
Q. Now, we come to the November payment, which was 

paid on November 5th, there was a check for twenty-five 
hundred to National Sheet Metal, Inc., and that shows that 
that was deposited to your account, Virginia Heating Dis­
tributors~ 

A. Right. 
page 31 r Q. And then there was another check on No.-

. vember 12th, a week later, for $2,800.00 payable 
to National Sheet, and that looks like it was deposited in the 
bank account of National Sheet. Then there was another 
payment-that's all for November. So if you will look at 
vour 1edg-er and tell ns how much did National Sheet owe 
Virginia Heating Distributors after receiving the November 
payment on account of the contracU 

A. Thirteen thousand plus twenty-two thousand. 
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Q. About thirty-five thousand~ 
A. Yes, sir. . 
Q. All right. V\Te come to the December payment and there's 

a first check on December 18th is to National Sheet and 
Virginia Heating Distributors for $13,713.50, and that shows 
that it went into the bank account of Virginia Heating. ms~ . 
tributors. · And on the same dav there was another check 
payable only to· National Sheet Metal, Incorporated, for 
$11,669.46, and that shows it went into the bank account of 
National Sheet Metal. Two davs later there was another 
check· on December 15th from N~tional Sheet MetaJ_.::.to Na­
tional Sheet Metal from Progressive for $12,390.00, and that 
check bears absolutely no endorsement, but I understand that 
since we discovered that. voli and vour counsel have checked 

and the matter· was neg.otiated through the bank~ 
page 32 ~ A. It 'vas put through to National Sheet Metal's 

acconnt. 
Q. National Sheet Metal's acconnt. On the same day there 

was another check to National Sheet and Globe Iron which 
bears a deposit for Globe Iron. That was all the payments 
in December and I ask von to tell ns how much did National 
Sheet owe Virginia Heating after the December payment~ 

A. $22,000:00-an together 1 · 
Q. Yes, sir. 
A. Honghlv forty thorn;al1d dollars. I ;just checked that 

Nmv. T wonld like to point ont at thi:-; noint that we vvere 
getting monthly nrogress reports from Mr. Jackson as presi­
d0nt of National Sheet Metal Company stating what per­
eentage of work had heen perform0d 011 the job at this point, 
and 0ach on0 of these progress reports made it appea.r as though 
thP. money that we had tied i1p was rnon~ than-th0 work ac­
tnallv aceor11nlisJ1ed mor0 th:rn t:mJJnPnsnted for the rnonev 
that ·,\ras stm ontstanding and owed Virgin~a Heating, so at 
this point the eo11tn1ct stiJl looked all ·rigM. 

n. Tn 0t]wr words. th<' p0rce11t::-ge of work still left to he 
eolleeted for appeared to he wen ahove what yon had pnt into 
the job~ 

. A. According to Mr. Jackso11's records we 
paQ,"n 33 ~ f']rnwP<l abr)llt a tPP-tborsand-dolJar profit at t]1e 
·· end of November and again at the end of December 
for what had h0en done: whFtt was owed NationaJ-wbat w~s 
ow0d Virginia Heating by National Sheet Metal and what 
work they had Rnhmitted for payment. 
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Q. Well, when you say according to Mr. Jackson's figures, 
I would-did you not discuss those matters with him on 
Friday when you'd go over there to sign checks, sir~ 

A. Yes, I did, but I was not in this type of business and 
I was not in position tci go out and check everything that he 
claimed to have done on the job, which- · 

Q. In other words, you didn't know· actually what the per­
centage of the job completion was in the field because you are 
not in that line? 

A. That is true. 
Q. So after the December payment . the job still looked 

pretty good to you, like you'd be making the profit you were 
counting on~ 

A. Roughly . 
. Q. All right. Now, let's-Jackson was still on the job 

then working after the December paymenU 
A. Yes. 

Q. All right. Let's look at the January pay­
page 34 r ments. The first one was on January 8, 1965, the 

check was payable to National Sheet Metal for 
$2,400.00, and it bears an endorsement "For Deposit and 
Credit Withjn-named Payee," which would be National Sheet. 
That went into their account. On the 15th of January there 
was a check to National Sheet Metal. and Virginia I-ieating. 
Distributors for $11,194.00, and that bears an endorsement 
for deposit apparently to the National. Sheet Metal, Inc., ac­
count, but it bears your endorsement, L.A. Thumm, treasurer, 
and then under it it has Vfrginia Heating Distributors. V\That's 
the story with that check on January 15th? · 

A. I am looking for it. V\That's the amount of that check? 
Q. That check is $11,194.01, January 15th. As I say, ap­

parently the endorsement would show it went -into National 
Sheet's account, bnt ·why wou]d it bear your endorsement as 
treasurer and also Virginia Heating Distributors? 

A. Because itis made out to both those companies. 
Q. Wouldn't you have to sign Virginia Heating Distributors 

as somebody in order to cash that check? 
A. I assume that should have been done. 

Q. But the bank cashed it with that. In other 
page 35 r words, you didn't get that ~heck? 

A. No, that check wenUo National Sheet Metal's 
account. I couldn't find it in here. 

Q. That's all of the January payments. After that date in 
January how much was National Sheet still indebted to 
Virginia Heating total? 
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- A. About $44,000.00. 
Q. No\v, when was it, Mr. Thunim, that Mr. Jackson left 

the joM _ 
A. \i\Te had a meeting early in January ·when it was obvious 

that Mr. Jackson was not staying on the job and attending to 
the job and I had had mimerous conipJaints from Progressive 
that the vv;ork was not going as '.Vell as it should and they 
could never find M1:. Jackson to complain to him. They 
could neither find him at the jobsite nor in National Sheet 
Metal's office, so I had a meeting with Mr. Jackson and at that 
time Mr. Jackson submitted his resignation, left National 
Sheet Metal and left to'.vn verv shortlv after that and went to 
·washington and took a job in \'Tashington. 

The Court: \i\Then was this, Mr. Thumm 1 
'J1he \Vitness; This was in January-our meeting was early 

in January. Mr .. Jackson was given two weeks to c]ear up his 
records and-

-The Court: J anuarv of '651 
page 36 r The_vVitness: Of '6.5, that's correct, Your Hono1\ 

Bv Mr. Kanter: 
·'Q. You say he submitted his resignation-as what, si.r 1 
A. As president of National Sheet Metal. 
Q. Do you have any written resignation from him, Mr. 

Thumm 1 
A. I do not, but it is in. the lawyer's office and in the files · 

of-which Mr. Bryan has. 
Q. You have actualJy seen that1 
A. Oh, yes. _ _ 
Q. \i\Tas anybody ever elected to take his p]ace1 
A. \i\Te couldn't get Mr. Jackson back to have a meeting so· 

that we could even get his_ signature on checks which needed 
to be paid and on a number of other items which were out-
standing. _ 

0. Now, let me ask yon something, sir: You said that ini­
tially there were three officers, Mr .. Jackson was president­

A. I think a corporation has to have three officers to be 
formed. Is that not true 1 

Q. It has _to have three members of the board of directors, 
sir. 

page 37 ( A. Three members. 
Q. Actual1y, it can ha\7e less officers. But ar; I 

understood your testimony, Jackson was the president, Mr. 
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Bryan, the attorney, was one of the incorporators and on the 
bolird of directors~ 

A. That is correct. 
Q; And you had the office of assistant treasurer~ 
A. Yes, sir. . . 
Q. There was no vice president and no treasured 
A. No other officers that I recall. . 
Q. Well; was Stanley Bryan acting as· the secretary because 

he was keeping the minute books, et cetera~ 
A. Yes. 

· Q. So you did have a· president,· a secretari and yourself 
as assistant treasurer~ 

A. (Indicated yes) · 
Q. And I take it that Mr. Jackson and Mr. Bryan and 

yourself were the three members of the board of directors 
that are required by Virginia law~ 

A. Yes. 
Q. And you say that in your conversation withMr. Jackson 

that he did sign-at least, you have seen a written resignation 
· as president~ . 

·page 38 ~ A. This we could not receive for a matter of 
· sixty days. Mr. Bryan fmall~ got this. letter from 

him. . 
· Q. A 'letter of resignation~ 
A. Yes. 
Q. And did he resign also from the board of directors~ 

. A. This was never done, and we were supposed to have a 
meeting in M~" Bryan's office on several occasions,· but Mr. 
Jackson failed to come down from -Washington and nothing 
was ever accomplished. The stock was never issued. \Ve 
could never get Mr. Jackson's signature on the stock cer­
tificates. 

Q. \Vell, Mr. Thumm, I understood your counsel to say, 
and I believe you have said it before also, that the reason that 
the subsequent checks were run through Virginia Heating's 
account and not through National Sheet was because you 
couldn't use the National Sheet Metal account anv more in 
that this fellow Jackson was gone off. Isn't that' generally 
what Mr. Willcox said and what you have said before~ 

A. That's exactlv what I have said. 
Q. \}\Tell, let me ask you something: If you and . Mr. 

Stanley Bryan were left and \vere a majority of the board of 
directors- · 
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Mr. Willcox: If Your Honor please, this is 
page 39 r totally irrelevant to this thing and is a legal 

question besides. 
Mr. Kanter: Your Honor, I think it is extremely relevant 

that two-:-
The Court: Just a moment. 
Members of the jury, at this time we will take a ten-minute 

recess. You may go into the jury room. · 

(The jury withdrew from the courtroom.) 

The Court: · Mr. Thumm, you may step down if you want 
to. 

Mr. Kanter: Your Honor, the relevancy of the testimony 
is. that Mr. Thumm, and Mr. "'\Vmcox in opening statement, 
said that the reason that Virginia Heating-and you haven't 
heard it yet, but all of the checks after the February con~ 
versations went into the Virginia Heating account and they 
paid everything on the job, and he said that he did that be~ 
cause Jackson wasn't available and he couldn't use the cor­
porate bank acG01mt, but of course, Your Honor is perfectly 
familiar with the fact that two of a three-man board of di­
rectors is a majority and all he'd had to do was forward a 

new corporate resolution to his banking institution · 
page 40 r and sign alone or sign jointly with Mr. Bryan or 

anyone else that he wanted. And I think it is 
extremelv relevant. 

Mr. Willcox: If Your Honor please, Mr. Thumm has 
testified, which is. the only testimony here, that he was as­
sistant treasurer of this corporation and that it required 
two signatures and when he couldn't get one signature he 
couldn't use the bank account. Now, Mr. Kanter wants to 

· · argue legalities as to what could have been done by Mr. 
Bryan or somebody else. Mr. Bryan I presume is available 
to process and if Mr. Kanter wants to bring him over here 
and debate the law with him it is fine. But to argue with this 
witness' over whv he couldn't have done thus and so which 
is legally possibi'e is erroneous, has no part in this proceed­
ing, and I submit Mr. Kanter has now spent an hour and we 
still haven't gotten up to the point at which he says the con­
tract a:rose that this suit is here for. 

Mr. Kanter: Of course, all this background material is 
extremely relevant, Your Honor, in view of the Virginia law. 
But I still submit for the reasons I assign-
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The Court: You may put it in the record. I am going to 
sustain the objection. 

page 41 r Mr. Kanter: I will respectfully except to it. 
Mr. Willcox: Your Honor, we will be glad to 

give Mr. Kanter the checkbook of National Sheet Metal, which . 
stopped in February. 

By Mr. Kanter: . 
Q. Mr. Thumm, did I understand you to say the three 

members of the board were Mr. Jackson, yourself, and Stanley 
Bryan1 

A. Not Stanlev Brvan. I think he had a ·secretarv that 
probably was. either ~n officer of the corporation-:--I'm not 
even sure that ·we had-might have been Mr. Jackson's wife 
who was a member of the board. I'm not actuallv certain 
of that. These details were set up by Mr. Bryan an .. d. by Mr. 
Jackson and I was-I went to a couple meetings in which 
the corporation was formed and they handled all the details. 

Q. Do I take it then, sir, that two people of the three-man 
board were not available here in Norfolk after Jackson left 1. 

A. I can't say yes or no as to that, but I. ca:r:i say that I 
talked to Mr. Brya:n about this thing and we tried every way 
possible to get Mr. Jackson back. I told him of the dilemma, 

. I told him of the problems involved, and I said 
page 42 r please get him back here· so we can get this 

checking account straight and get the stock cer­
tificates signed and everything else that needs to be done and 
he was unable to get him back. 

Mr. Kanter: That's all I have. 
The Court: I take it that covers the issue. You may step 

down. 
Ten minutes recess, gentlemen. 

(The court recessed at i1 :30 A.M., July 29, 1966, and 
reconvened at 11 :42 A.M., July 29, 1966, out of the presence·. 
of the jury.) 

Mr. ·willcox: Your Honor, on the record but before the 
jury comes in, I objected before because I thought it was 
irrelevant and because I believe that counsel was arguing 
with the witness about the legal proprieties or rights of the 
corporation. Having heard the questions and the answers 
we will withdraw our objection if Mr. Kanter wants to put it 
on. I still don't think it is relevant, but we will withdraw 



Progressive Constr. Co., Inc. v. L. A. Thumm, etc. 27 

Linwood A. Thumm 

our objection if he wants to put those questions and answers 
before the jury. 

Mr. Kanter: Your Honor, I think in view of Mr. Thnmm's 
answers thev are irrelevant. I don't think he 

page 43 r really knows who are on' the board of directors. 
My files appear different from his. I don't think he 

really knows. 

(At this point the jury returned to the courtroom.) 

By Mr. Kanter: 
Q. Mr. Thumm, I take it, sir, that yon-all had this con­

ference and Mr. Jackson voluntarily agreed to leave or you 
fired him or just whaU 

A. I asked for a letter of resignation, which he agreed to 
give .. 

Q. You wanted him to leave the job. And, when exactly 
did that conference take place and when approximately did 
he go ahead and leave Norfolk and go to Washington~ 

A. Our conference took place early in January, and he left 
the job I would say between the 15th of February and the 
1st of_:._15th of January and the 1st of February, and he was 
in vVashington I believe after from February on .. 

'Q. Did he take all of ·the records of National Sheet with 
him1 

A. He had his own company records and, unfortunately, 
he--:--these were his cabinets and his ·office equipment and 

everything else which had been taken from his 
page 44 r company, so when he left to go to Washington he 

took all of this with him. 
Q. In other words, Air Comfort records, his old company, 

was in the same office there with National Sheet in the same 
cabinets~ 

A. That is correct . 
. Q. And he just hauled everything away to \V'ashington 1 
A. And put them in a warehouse. 
Q. Have you been able to get them out of the warehotlSe 

since that time~ 
A. Mr. Jackson says he did·not take National Sheet Metal 

records, hut the only thing that was left behind was a lot of 
stuff which was dnmpe.d on the floor, which was not pertainirig 
to anything tbat we were doing with this government con­
tract. 

Q. W elf, did yon keep the office open after he left~ 
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:•·;·A.''1Yes.·· 
Q~ And do you say when he left he. just dumped some 

records on the floor 1 ' 
A. Anything-he took all the :file cabinets, all the desks and 

·everything that belonged to him out of there and left us a 
bare office with a lot of stuff on the floor. 

page 45 ~ Q. All right, sir. Now, at that particular point 
when he left the job, Mr. Thumm, how much did 

National Sheet owe Virginia Heating Distributors in round 
figures 1 

A. In round figures forty to forty-five thousand dollars. 
Q. And I take it that you were primarily interested in do­

ing something to save that $45,000.00 for Virginia Heating. 
Is that correct? 

A. This is true. At this time when Mr. Jackson and I had 
this conversation and it became necessary that he leave, I 
brought. in another man to give me an estimate on what he 
thought the job could be completed for as far as the labor 
vms concerned, and this I did as an officer of National Sheet 
Metal Corpora,tion. He gave me an estimate on labor figures 
which showed that National could still finish the job and pos­
sibly make :fifteen to twenty thousand dollars profit, if every­
thing went as it should. At this point all materials~all basic 
materials had been supplied by Virginia Heating, so it was 

· just a matter of labo:r, whatever. labor was necessary to :finish 
the contract. r; 
· Q. How much had you advanced in ma:terials up to that 
point1 ' · 

A. (No reply) . . . 
page 46 ~ . Q. Take your records and look back from Sep­

tember. 
A. vVell, they won't show the total, because they will show 

the total less the-
Q. V\TelJ, if you added up in. your sheet that you have there 

on materials" just total advances. on materials, they would 
give us a pretty good job-approximation of that, even if 
yon didn't give any credits against-

.A. Approximately fifty-$48,000.00 I would say. 
Q. So that. everything but inaybe twelve thousand dollars 

had been put on the job by Virginia Heating. Correct? 
A. That is correct, yes. 

' Q. You figured total material ran about sixty and you have 
already put forty-eight on the job1 · 

A. (Indicated yes) 
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Q. And you say in your capacity as an officer qf N a_tional 
Sheet you: got an estjmator and he still showed you _that you 
figured you could make between fifteen and twenty thousand 
dollars profit by completing this contract? · 

A: That is correct. 
Q. And that would be in addition to getting 

page 47 r back the whole $45,000.00 that National Sheet then 
owed Virginia Heating. Right? 

A. That is not correct, no, si:r. This was all that could be 
realized-in other words, he gave me a figure which showed 
that with materials needed to be supplied and labor to finish 
the contract at this point, that there could be possibly fifteen . 
thousand dollars excess when the contract was completed over 
money still due on the contract is what I am tryjng to. say. · 

Q. ·well, let me see jf I can understand myself. Enough 
had already been paid on the contract where you had now; 
given up this id~a of making 'thirty thousand dollars excess 
over and above that $143,000.00 contract. Is that rjght?­
That was all gone? 

A. I knew at this point there was no profit left in the job. 
Q. All right. And at this partjcu]ar point you knew that 

National Sheet owed Virginia Heating some $45,000.00 that 
had been advanced for materials and part payroll and labor. 
Correct? 

A. Correct. 
Q. And your primary concern at that pojnt was to get back 

as much of that $45,000.00 as you could 1 
A. That is correct. 

Q. And how much did .yon figure if yon went 
page 48 r ahead and completed the job that you conld get 

back of the $45,000.00 that National Sheet owed 
Virgjnia Heating at that tjme1 

A. Fifteen to twenty thousand dollars. 
Q. So that yon were still going to end .up with about a 

. twentv-five- to thirty-th011sand-dollar loss, apparently? 
A. That's what looked·Jike, yes. 
Q. But you at least were going to cut your loss down from 

the $48.000.00 that you were then hooked. Correct? -
A. That's correct. 
0. No, this happened, you say, in early January. Did this 

swjtch in the Jackson situation cause you to bring in Brown 
as yonr partner at that time? 

A. That had nothing- to do with this­
. Q. Nothing to do with it at all 1 
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A . .,-organization. 
Q. Did Mr. Brown have anything to do with this job, ac-

tually, Mr. Thumm~ · 
A. No, he did not. 
Q. This was really your baby~ 
A. Unfortunately. · · . 
Q. But at any Tate, on January 1, 1965, I understand Mr. 
. Brown did become a partner for a very small in-

page 49 r terest in your cone.em. Correct~ 
A. Yes. Was it january 1st, Tommy1 

Q. January 1, '65, Mr. \Villcox indicated approximately is 
. the day. 

All right. Now, J·ackson, you say, left somewhere between 
the 15th of January and the 1st of February 1965. \Vas this 
the period in which you got this man to give you an estimate 
of what 'vas left in the job 1 

·A. Right after Jackson and I had had o.ur conversation, 
·yes. 

Q. Was he still on the job when you got the estimate~ 
A. Jackson1 
Q. Yes. 
A. He was to be around for a period of a -couple of weeks. 
Q. vVas the job continuing iri the meantime or did yo.u 

cut the job off 1 
A. We didn't stop. 
Q. Didn't stop 1 . 
A. Not more than for a day; I don't believe, at any time. 
Q. In other words, National Sheet was continuing with the 

job as Jackson was being phased out, so to speak1 
page 50 r . A. There· was . more to it than just Jackson 

leaving at this particular i>oint. We were having a 
lot of labor problems on the job with union labor. Mr. Jackson 
had supplied all this union labor with the union labor contract 
and I felt we could do much better with nonunion labor and 
the job would go better and when we decided Mr. Jackson was . 
finished we decided also to replace· all the men on the job 
with nonunion labor. · 

Q. Did you do that~-
A. Yes, we did . 

._Q; ·But as I understand there was not more than a one-day 
hiatus, so to speak; National Sheet _continued to do thework 
as Jackson was being phased out with the union~ 

A. I don't believe there was a loss of even a dav. 1· be­
lieve the union men were let go on a Friday and a n'ew crew 
was put on Monday. . · 
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Q. In other words­
A. Alvis Heating. 
Q. -he came in and put his men in in place of the one:::; 

Jackson had on the job1 · 
A. That's correct. 
Q. Now, Mr. Thumm, you thereafter called Mr. Wood on 

the telephone during that period of time, did you not, the 
last part of January or very early part of Feb­

page 51 r ruary1 
A. Yes, sir, I did. 

Q. Did you wait until Jackson had gone off the job be~ 
fore you called him or was Jackson still on the job when you 
called him 1 · 

A .. I can't be positive of the timing on that. I think Mr. 
J acks,on-we had certainly had our discussion. Mr. Jackson­
we dissolved our association, and whether he was still around 
or not I can't say. 

Q. Mr. Thumm, when you called Mr. Wood on the tele­
phone he did not know that .Jackson had left the job. You 
were the one that told him. Was that not correct~ 

A. I am sure that was correct. 
Q. In other words, you informed- him that Jackson either 

had just left or was about to 1eave1 
A. And I think Mr. vVood was aware of the situation at 

this time because there had been so many complaints about 
the labor deal that they had come to me on it when they 
could not contact J acksort. 

Q. \Vell, admittedly, the work was far behind schedule and 
not in the best shape at that point. Isn't that correct1 

A. It was behind, but so was Progressive. 
Q. \Vell, even though Progressive was behind, as I under­

stand, there had been a number of complaints 
page 52 ~ concerning the sched1ile and the condition of the 

work at that point. Jackson just was not on the 
job supervising. Isn't that correct1 

A. That's true. 
Q. All right, sir. So you called Mr. Wood to the telephone 

and, Mr. Thumm, did you not tell him that Jackson had 
left and that you, Virginia Heating, wanted to take this 
job over and finish iH 

A. No, I did not. 
Q. Djd you tell him that you thought there was still a 

profit in the job of some thousands of dollars~ 
A. Yes, I did. 
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· .:. ·· :·· _ Mr .. I-Iollis: If Your ·Bonor please, maybe in 
p~ge 53 r view of Mr. Thumm's question it would be wise to 

···· · have the court reporter to read it back. · · 
.Mr. Kanter: I'd be happy to. 

· . All right, Mrs. Brownjng, will you go back and read my 
la-st question. · 

. (The reporter_read ~he ~ast question.) 

. Mr. Hollis: If Your Honor please, I object to the ques­
tion and submit it means. nothing when he said your primary 
object was to get that. I don't know what he was talking 
about. . 

The Court: vVell, the previous question had indicated the 
ten thousand _dollars profit or ten-thousand-dollar figure t:hat 
still remajned. Is that- ·· 

The Witness: I have no objection to answering the question 
as he's phrased it. ' 

Mr. Willcox_: If .Your Honor please, befcire he proceeds, 
Mr. Kanter has given hjm no opportunjty to say what the 
conversation was and is asking questions directed to "you.'' 
Now, "you" can mean Mr. Thumm individually, Virginia 
Heating, or National Sheet Metal, and we ask that Mr. Kanter 
either make his questioi1 specific or permit the witness to give 
his answer to the whole thing. . . 

The Court: I am going to .overrule the objec~ 
page 54 r tion to that question. . . 

. .. . You may answer the _question and then. tell ex-
actly what occurred. . . . . 

The Witness: t am not clear noi\r as to :what my procedure 
is. Answer the question- · · 
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By Mr. Kanter: · · 
Q. And then you may explain anything that you like, Mr. 

'rhumm. · 
A. I did not tell Mr. Wood that there was any forty or 

fifty-I did not tell Mr. Wood I was trying to recover any 
forty to fifty thousand dollars. I didn't mention any specific 
:figures. I stated to Mr. Wood that I had talked to some people 
who said that money still could be-the job still could be 

· completed and some of .the money could be recovered and that 
I was willing to go ahead in my capacity as head of National 
Sheet Metal and take over the job when Mr. Jackson was no 
longer available, and my company, Virginia Heating Dis­
tributors, would supply the materials if he vrnuld meet weekly. 
paytolls, because I could not go any further in jeopardizing 
my own company. Does that answer the question~ 

Q. I heard the answer. Just a moment, please, sir. 
page 55 r Mr. V\T ood-Mr. Thumm, as I just heard your 

answer you said you stated specifically to Mr. 
·wood that you as an officer of National Sheet wanted to carry 
on this contract. Did I hear you correctly, sid · 

·A. That's correct. This is the :first fame I have been in­
volved in anything in my life that I couldn't finish and I felt 
an obligation to that extent. 

Q. Mr. Thumm, you do re~nember giving a discovery deposi­
tion in my office on April 21, 1966, did you ndt, sir~ 

A. Yes, sir. 
Q. Yon remember this question, sir, and your: answer: 

"Now, when yon called him, Mr. Thumm, did you say to him, 
'Mr. V\T ood, I am 'vearing two hats now. I am wearing a hat 
as the operator of National Sheet since Jackson has gone out 
of here, and I'm also wearing a hat as the owner of Virginia 
Distributors, but I want you to understand, Mr. \Vood, that 
the, only hat you are going to be able to look to is the hat 
I. am wearing for National Sheet." And your answer vvas "I 
<lon't think that was discussed one way or the other. I called 
as an officer of National Sheet stating that I would continue 
11is job with his help on payrolls and that I, representing 
Virginia Heating, would supply materials. I did in no w'ay 
. connect Virginia Heating with financial rf?sponsi­
page 56 r hility to the contract. or assume the con~ract for 

. Virginia Heating Distributor13.'' · 
Now, I ask )Ton, sir, which is. correct,. whaC you have just 

said toda". or "I don't think tha( was discussed one way or 
the other"1 
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The Court: All right~ 
Mr. Hollis: If Your Honor please, Mr. Thumm said then 

that he in no way connected Virginia Heating with this 
contract. He is saying that today and Mr. Kanter is trying.:....... 

The Court: This is for the jury. I think the question is. im­
proper, which is correct, what you said then or what you said 
today. If there is a contradiction he may explain it. I think 
it is a proper objection. Sustain the objection to the question. 

By Mr. Kanter: . 
Q. All right. Do you remember answering, Mr. T4umm, 

"I don't think that was discussed one way or the other"~ 
A. I do. 
Q. ·wen, was that a correct answer that you gave 

then~ 
page 57 r A. Yes, at the time I didn't think it was neces-

sary to make a distinction. . 
Q. In other words, as I understand it, then, you didn't have 

any specific discussion as to whether you were calling as 
Virginia Heating Distributors or National SheeU 

A. I think I made it very clear that I was not involving 
Virginia Heating nor was I taking over National Sheet Metal's 
contract. I was calling him to state that Virginia Heating 
would continue to supply materials in the hope of regaining 
some of its lost money if he were.willing to advance payrolls 
tmtil the job was completed, and that was the extent of my 
entire conversation. 

Q. And you did not tell him about attempting to recoup this 
moneys that National owed Virginia Heating~ 

A. I said it looked like we could recover some of this 
money and that was the reason I was willing to do it. It 
was also to Mr. Wood's benefit for me to continue, because 
if we stopped the job at that point and went through thP 
Miller Act to recover on our materials he had all the labor 
to supply and he would have lost another fifty thousand dol­
lars on the contract. 

Q. Let me ask you this-
, A. I just thought I'd put this in. 

page 58 r Q. That's all right. If it is as you say it is that 
you were calling as National-as an officer of 

National Sheet and telling him that you were going to con­
tinue the job, why was it necessary for you to call him, be­
c:ause you said the job was in progress, there was no hiatus 
in the work, that you just continued right on along when 
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Jackson left Norfolk~ Now, why did you have to call him 
if you were just going to tell him what you said, that "I'm 
going to continue"~ · 

A. Because I was not going to meet a payroll. Virginia 
Heating was not going·to assume the responsibility of pay­
r9lls. We were going to put no more money into this setup 
and it was up to Mr. Wood to come up with payroll money 
if he wanted me to supply materials. If he wanted to take 
the chance on my completing the contract so that the job· 
could be completely taken care of and if he were willing 
to supply the money for the labor to do that, I would supply 
the material from Virginia Heating. 

Q. Mr. Thumm, Virginia~eating did make payroll after 
that, didn't iH 

A. On the basis that we discussed, yes. 
Q. Virginia Heating paid payroll, didn't it~ 
A. Virginia Heating paid the payrolls upon the submis­

sion to Mr ... Wood of our payroll expenses each 
page 59 ( week, yes. 

Q. Mr. Thumm, all of the subsequent moneys 
received on account of the hundred-and-forty-three-thousand­
dollar contract price over and above what National Sheet had 
received up to that day, through January, went into the Vir­
ginia Heating bank acc.ount, didn't it1 

A. There "\Vas no other way to handle it. 
Q. Well, I ask yon, sir, to take a look at the balance of 

these checks on Plaintiff's Exhibit 2. 

Mi< ·w·illcox: There's been no dispute of this. I don't know 
why we keep going back over it. 

The Court: All right. 

Ry Mr. Kanter: 
·Q. And you say the reason you deposited all these checks 

after that call to Joe "\Vood in the Virginia Heating bank 
account was because there was no other way for you to 
handle it--

A. That's correct. 
Q. -did you not, sir~ 

The Court: Just a moment. Is the batch of checks-this is 
marked Plaintiff's Exhibit :H 

Mr. Kanter:. 2, Your Honor . 
. The Court: 2. All right. 
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page 60 ( Mr. Kanter: It's been marked,· judge. 
The Cou"r·t: Go· ahead. 

B,y Mr. Kanter.: 
Q. Mr. Thumri1, did you not contract with and write a let­

ter to-and I say you, I am talking about Virginia Heating 
Distributors-Mr. Turbin of Alabama Electric Company­

A. Yes, I did. 
Q. -on March 19, 1965? I hand you this letter, sir,· and 

ask you did you not write that letter directly from Virginia 
Heating Distribt1tors to Alabama Electric Company on that 
day? 

A. Yes, I did. 
Q. \Vill you read that letter to the jury, please, sir~ 

The Court: Let's mark it. 
Mr. Kanter:. All right, Your Honor, I will mark it as the . 

plaintiff's next exhibit. 
Mr. V\Tillcox: If Your Honor please, we object to this, as it 

has no connection with this particular plaintiff. · 
The Court: Let me have a look. Plaintiff's 4. I'm going 

to admit it and note your exception. 

(So marked by the court.) 

page 61 ( Mr. Willcox: Note my exception. 

By Mr. Kanter: 
Q. Mr. Thumm, will you read this letter-first of all, on 

whose letterhead is it~ · 
A. Virginia Heating Distributors. 
Q. And it is signed by you as Virginia Heating Distributors, 

is it not? 
A. That's correct. . 
Q. Did Mr. Jackson take all o·f the stationery of National 

Sheet Metal? · 
A. No, sir. 
Q. \Vas there some paper left out there that yon could have 

written letters on on National Sheet Metal stationenr~ 
A. Had it been necessary, yes, sir. ·· 
Q. All right, sir. That's Virginia Heating stationery. Read 

it to the jury, please, sir. 
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Mr. Hollis: If Your Honor please, Mr. Kanter is arguing 
with this witness. The fact that that's on Virginia Heating 
stationery has nothing to do ·with this case and he knows it. 

Mr. Kanter: I do not know it. 
Mr. Hollis: I object to the inference. 

The Court: Overrule it. Go ahead. 

page 62 r By Mr. Kanter: 
Q. Go ahead, Mr. Thumm, if you will, read that. 

A. "Alabama Electric Company, Norfolk, Virginia, atten­
tion Mr. Turbin. Gentlemen: Relative to our conversation 
in Mr. \Vood's office concerning the wiring of the furnaces 
on the Camp Allen site, you are to proceed with this work at 
a cost of ten dollars per unit. Invoices will be submitted on a 
monthly basis until the work is completed and it will be paid 
promptly on the 10th of the following month by us. 

"It is our understanding that in a few of the 'B' buildings 
the Sheetrock has been installed and there will be some 
problems in running the wiring to the furnace room. \iVe 
authorize you to do whatever \vork is required and any extra 
time and materials, such as additional wiring, wil1 be charge­
able to ns on a cost-plns basis. \Ve wilJ also assume. full 
responsibility for any cutting and patching that may be re­
quired as a result of this work. 

"If this is acceptable, this j;s yonr anthority to proceed as 
soon as possible with this work. Very truly yours, Virginia 
Heating, L.A. Thnmm." 

Q. Mr. Tlrnmm, when you said "we," I take it that was 
. Virginia Heating yon . were referring to in that 

page 63 r letter? 
A. S1Vhen I said "we," yes. 

Q. This was in effect a direct contract between Virginia 
Heating Distribntors and Alabama Electric Company for 
them to rewire those units ont on the joh that had been wired 
improperl)r, was it not, sir? 

Mr. Hollis: Yonr Honor, may it be understood onr objec­
tion to this-

The Court: I . thought yon were going to object to that 
question. That's a legal conclnsion. I sustain the objection 
to that question. Go ahead. 
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By .Mr. Kanter: 
· Q. Mr. Thumm, this was -a-in your meaning a letter of 
authorization from Virginia Heating Distributors to Alabama 
Electric to do the rewiring work. Correct 7 

A. Insofar as being responsible for the payment, which is 
the only thing that Alabama Electric was looking to Virginia 
Heating for. They would not accept the responsibility of pay­
ment from National Sheet Metal and we discussed this on the 
jobsite. They said, "The only way we. will do the job-" and 

this is in Mr. Turbin's own testimony which was 
page 64 r taken in Alabama, that he would not do the job 

· unless Virginia Heating guaranteed him payment, 
and that is the reason for this letter. 

Q. Well, Mr. -tell me, if that's the case, why didn't National 
Sheet contract with Mr. Turbin of Alabama and you, Vir­
ginia Heating, .guarantee the payment rather than you enter 
into a direct contract with him? · 

A. Mr. Turbin would take nothing hut a letter from Vir-
ginia Heating Distributors. · 

Q. He wouldn't have been ,happy just to take your guaran­
tee of payment, as you say? 

A. We did not discuss that. 

Mr. Willcox: Your Honor, that's asking this witness whether 
Mr. Turbin of AJabamawould be happy. 

The Court: Sustained. 

By Mr; Kanter-: 
Q. All right. Now, in addition to whatever your arrange­

ment was in this instance with Mr. Turpin of Alabama ]~lec­
tric_:_ 

A. Turbin. , 
Q. -Turbin, did you not-and I say you, Virginia Heating 

- Distributors-hire Mr. Norris ·wood, of.the D & M 
page 65 r Cooling Companj' of Baltimore, to come down and 

_ do the repair work on the air c<=mditioners that 
were fouled up 7 

A. At the suggestion of his uncle, Mr. Ralph Wood, yes. 
Q. \Vell, you were looking for some competent air condi­

tioning man to come in and clean up the mess that was over 
there, were you not? _ 

A. That is not completely true. \Ve were gettinO' alon(J' 
fairly '~ell at this p~rtic11lar poi;nt. The job -\vas ~earin~ 
completion. Progressive had thell' deadline dates to meet 
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and they were pushing everything and they suggested-Mr. 
Ralph Wood suggested that his nephew was available to do 
this work at a reasonable figure and that he was very com-

- petent, so I said bring him down. 
Q. All right. And you-and I say you, I mean Virginia 

Heating Distributors-hired Mr. Norris ·wood to do certain 
work on the job and in fact yon paid him, did yon not, sir~ 

A. I paid him, but I did not hire him in the name of Virginia 
Heating Distributors. , 

Q. Well, do you have any-
A. I paid him in the same manner that I paid everyone 

t~lse, with checks-payroll submitted to Progressive Construc­
tion. 

page 66 -( Q. Vlell, did not Mr. Norris "'iVood have to come 
out to your home one evening, Mr. Thnmm, to get 

his cbeck after he had been down here on the job for a couple -
of weeks~ 

A. That's not trne. He came to Virginia Beach, if yon want 
to be exactly accurate. I was on vacation at the time and he 
was in a hurry to get back to "'iVashington and he had to have 
his money, and his money of conrne had to be paid for him 
hy Virginia Heating Distributors because ·we were being re­
paid by Progressive Construction. 

Q. Do you deny, sir, that ~ron had a conversation on the job 
at the constrndion shack or on the site after Mr. ,Joseph 
Shadr;ck, the field superintendent for Progressive, formally 
introdnced von to Norris vVood. tlw air conditioning man of 
Baltimore, in ·which yon went ahead and made your deal for 
hiring him to get in there {lnd do whatever had to be done on 
tJ10 air conditioning to straighten it up? 

A. I don't denv that. · 
Q. All right, sir. In Jnne Rro11nd the 19th did yon not, sir, 

hire the Allen Heating and Cooling Company of Portsmouth 
to go in and clean up the sheet metal i11ess that was on the joh? 

A. Yes. I did. 
Q. 1iiVe1l, may I ask-

page fi7 ( The Comt: I think ·we ought to specify when )ion 
say "yon" whether yon are contending that he is 

hiring for one concern or the other. If yon will specify that, 
Mr. Thumm, it may be helpfnl. -
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By Mr. Kanter: 
Q. You hired him in the office of Virginia Heating Distri­

butors, did you not, sir~ 

Mr. Hollis: If Your Honor please, Mr. Kanter stm did not 
specify which company he Was hiring him for. 

By Mr. Kanter: 
Q. Which company did you hire him for? 
A. He was hired to finish National Sheet Metal's contract 

to replace Mr. Alvis at this particular time. 
Q. Did you hire him in the name of National Sheet~ 
A. Yes, I did. 
Q. Did you pay him in the name of National SheeO · 
A. No, I did not. I didn't pay anyone in the name of Na­

tional Sheet after the 1st of January. 
· Q. Was the National Sheet Metal office on 

page 68 r 39th Street open at the time you hired him? 
A. It had been released May 1st to Mr. Alvis 

to complete another government contract of his own. 
Q. There was nobody in that place of National Sheet's on 

39th Street when you hired Allen Heating and Cooling, was 
there~ 

A. Oh, yes. The shop was still open and available .. 
Q. National Sheet's shop was open~ 
A. Absolutely. 
Q. Now, did you ever mention to Mr. Allen under any 

circumstances at any time that ·you were hiring him for 
National Sheet Metal Companyr 

A. That is absolutely the understanding. He was taken to 
the National Sheet Metal office and to the jobsite. He was 
shown the equipment and the materials that were still avail­
able on 39th Street and he was told that he could take over 
the contract if he thought he could handle it. 

Q. Virginia Heating paid him, didn't they~ 
A. Virginia Heating paid him, as they paid everyone . 

. Q. And he came to yonr office to get his check every week, 
d1dn't he~ · · 

. A. He came to my office because I had no office 
page 69 r at National Sheet Metal. 

Q. Do you have any ·writings, memoranda, cor­
respondence of National Sheet that would indicate that Na­
!ional Sheet was the employer of Allen Heating and Plnmb-
mg? . 
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A. I have none that Virginia Heating was the employer of 
AJlen Heating and Plumbing either. / . 

Q. You show-you carry him as a bill you paid on Vir-
ginia Heating's expenses in your ledger. Right~ 

A. And charged to National Sheet Metal's ledgers, yes, sir. 
Q. But it shows. as an expense on Virginia Heating1 
A. Not on these records it does not. 
Q. Not on your records. You have no writing at all that 

would in any way bear out what you have said that you 
· specifically told this man that you were hiring him as National 

Sheet1 
A. No, sir. And his weekly payrolls submitted to us did not 

show anything either to National Sheet Metal or to Virginia 
Heating. They were just Allen's Sheet Metal's weekly pay­
rolls and submitted to Progressive Construction. 

Q. Mr. v\Tood, I hand you-I mean, Mr. Thumm, I 
hand you a telegram directed to Virginia Heating 

page 70 ( Distributors, 535 West 25th Street, and ask yon 
if you remember getting that during the first week 

of Februarv 1965 ~ 
A. Yes, f do. 
Q. "\i\'ill you read it to the jury, please 1 

The Court: Let's mark it. 
Mr. Kanter: Mark it as Plaintiff's 5, Your Honor. 
The Court: Any objection 1 
Mr. Willcox: Let me see which one it is. 
Mr. Kanter: Same one. Yon have got copies of all of 

them. 

By Mr. Kanter: 
Q. ':Chis telegram-
The Court: .Just a minute. 
Mr. Kanter: I beg your pardon, Your Honor. · 
The Court: No objection. Plaintiff's 5. 

(So marked by the court.) 

By Mr. Kanter: 
Q. This telegram is dated February 9th, addressed to you. 

"\i\Till you read it to the jury, Mr. Thumm 1 
A. "Virginia Heating Distributors, 535 1,i\T est 

page 71 ( 25th Street. Attention Tnmbs. Reference contract 
NBY-54115. Unless men are on job by 7 :00 A.M. 
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Wednesday, February 10th, to hook up furnaces at Camp 
Allen we will have to take steps whatever we deem necessary 
to protect the interest of our company." Signed Progressive 
Construction Company, Ralph N. Wood, Vice President. 

Q. Now, Mr. Thumm, when you 'received this wire, sir, did 
you call Joe Wood back on the telephone in Farmville, or 
Ralph Wood, and say to them, "Gentlemen, you got the wrong 
bird here. I was wearing my other hat, National Sheet Metal 
hat, not Progressive's hat-not Virginia Heating Distrib­
utors."1 

A. This never occurred to me, because I knew that the only 
way they could contact me was at Virginia Heating Distribu­
tors. If they wanted a direct and quick contra;ct that was their 
only way of doing it. 

Q. Did you take the time to sit down and write any sort of 
letter, sir, and say, "Gentlemen, I want to make sure that you 
keep this thing straight, Virginia Heating-" 

Mr. Willcox: Your Honor please, counsel is arguing the 
case. He is not asking the witness a question. He is testifying 
and arguing. He can ask Mr. Thuinm what he wrote and 

get copies of all the letters if he wants to, but he 
page 72 r is sitting here talking about what-

The Court: I am going to sustain it. 

By Mr. Kanter: 
Q. All right, did you write any letter or make any other 

communication as a result Of that wire 1 
A. No, I didn't. 
Q. Mr. Thumm, I hand you a wfre dated May 19th and ask 

·if you received that one, sir1 
A. I am sure I did. 

Mr. Kanter: Offer it as Plaintiff's 6, Your Honor. 
Mr. Willc9x: May we see thaU · 
Mr. Kanter: Offer it, Your Honor, as Plaintiff's 6. 
The Court: Any objection 1 . 

(So marked by the court.) 

By Mr. Kanter: 
Q. Mr. Thumm1 will y~u read that wire to the jury, the 

one that you received-thls one was February, that one was 
in March I think-May is thaU 
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A. I would have thought by all this. time after these 
negotiations they could have at least got my name cor­

rect. 
page 73 r "Virginia Heating Distributors, Attention Mr. 

· Tumbs, T-U-M-B-S, 535 \Vest 25th Street. Ref­
erence contract NBY-54115. Unless air conditioning pads are 
eompleted at Camp Allen by Friday, May 21, 1965, we will 
proceed to do same and back charge you accordingly." Signed 
Progressive Construction, Ralph Wood. 

Q. Mr. Thumm, did you contact Mr. Joe \Vood or Ralph 
vVood to tell them this isn't Virginia Heating, this is National 
Sheet, or did you sit down and write them any letter to clear 
the situation up~ 

A. No, I did not. 
Q. All right, sir. I hand you herewith another telegram and 

ask you if you received that, sid 
A. Yes, I am sure I did. 

Mr. Kanter: Ask Your Honor to mark it as Plaintiff's 7. 
The Court: Any objection~ Plaintiff's 7. 

(So marked by the court.) 

By Mr. Kanter: 
Q. Mr. Thumm, without taking the time to read it again 

to the jury, did you following receipt of this at Virginia 
Heating Distributors make any effort to contact them or 

Mr. Joe \Vood or write them a letter to make­
page 74 r A. I would like to make one comment about all 

of these telegrams. None of these telegrams ema­
nated from Progressive's office in· Farmville. These tele­
grams came from their construction superintendent, Mr. Ralph 
Wood, at the jobsite. These telegrams were all addressed to 
me, and in all of his relations with me evidently he didn't 
know where I was or what my name was and how to spell it 
correctly, so that shows how much association I had with the 
job. 

Q. At any rate, you did not make any effort to clarify 
the situation at that point, sir~ 

A. If he doesn't know enough to spell my name right and 
find where I am I don't think it is necessary to straighten 
him out. 
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Mr. Willcox: What's the date of that one, Mr. Kanter~ 
It is in July, isn't it, '65 ~ 

Mr. Kanter: It is in July. It doesn't seem to bear a date. 
It says you will have them on the job by July 8th, so it must 
have been a day or so prior to that. 

By Mr. Kanter: 
Q. Mr. Thumm, I take it, sir, that in whatever capacity· 

you were operating you did continue the job up until this last 
part of July. Is that correct~ 

page 75 ( A. Until we no longer received any payroll 
checks back from Mr. Joe \Vood. 

Q. \V ell, y01i had gotten within seven hundred dollars of 
this $143,000.00, had you not, when you left the job~ 

A. That was not my concern. My agreement with Mr. 
\Vood was that he would meet payrolls and I would put ma­
terials on the job and we'd complete the contract. I had no 
interest in whether or not there was money left in the job at 
this point. 

Q. \Vlrnt payments had been received-total payments had 
been received by you up until July 23rd, the day you left the 
job, sir~ 

A. vVe had not totaled them, but obviously it was within 
seven hundred dollars of the contract. That's your figure. 

Q. In other words, if all of these checks were totaled start­
ing back with the first payment you think that I'm approxi­
mately correct in saying it is within-it is a hundred forty­
two thousand three hundred forty some odd dollars~ 

A. I am sure it is correct, and to show my position in this 
thing, at this point we did not know the total, were not con­

cerned with it. \Ve knew we no longer had the 
page 76 ( profit. But I felt I had a moral obligation to finish 

as long as Mr. vVood met payrolls. 
Q. Admittedly, the job was not complete in late July '65~ 
A. I don't think they completed it until October. 
Q. You may be right. 

The Court: When did you and your concern, whichever 
concern it may be, go off of the job~ What date~ 

The \Vitness: In late Julv after a conversation with Mr. 
Wood when he refused to send me any more payroll checks. 

The Court: Late July '65 ~ 
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By Mr. Kanter: . 
Q. And at that time, admittedly, the work called for in that 

contract had not been completed. Correct 1 · 
A. That is correct. · 
Q. All right, sir. And as I understand it, Mr. Thuinin, this 

was a voluntary leaving on your part; whether it be because 
of payroll or any other reason, you left the job yourself. Mr. 
·wood didn't throw you off? · 

A. I called· Mr. Wood ·when we did not receive the weekly 
payroll check and asked him why. He told me 

page 77 r that all the moneys had been used up and we 
would not receive any more ni.oney, so. I asked that 

I have a chance to talk to him. He said he would be in Norfolk 
the next day and I could meet him on the jobsite,.which I did. 
V\Then I met him he told me that all the contract money had 
been· used up and that that was the end of it. I said, "Well, if 
that's the _case we can't proceed, we can't go any further." 
He said, "\iV ell, will you please give me a letter stating that 
you are in default on the job?" I said, "I will be glad to do 
that." · · 

Q. Mr. Thumm, I hand you this letter dated July 27, 1965, 
and ask you if that was the letter that yon handed Mr. vVood 
out in the construction shack on that dav? 

A. No, sir. This. letter had not bee~ ·written until we had 
this meeting at the construction shack. · 

Q. vVell, then maybe your meeting was a day before you 
wrote that Jetted 

A. I would assume so, yes, sir. 
Q. But a:t any rate, is that the letter you handed to him? 
A. r:I1hat's the letter. 
Q. That's on whose stationery? 
A. National Sheet Metal, Incorporated. 

Q. \iVhy did you write that letter on National 
page 78 r Sheet Metal, Inc.? 

A. Because the contract was with National Sheet 
Metal, Inc. 

Q. There was apparently, at least on 
tionery availa\:>le. Correct, sir? 

A. Oh, yes. 

that date, that sta-

Mr. ·Kanter: I offer it, Your Honor, as the plainti_ff's next 
exhibit. · ' 

The Court: Plaintiff's 8. Any objection t 
Mr. W"illcox: (Indicated no) 
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(So marked by the court.) 

By Mr. Kanter: 
Q: Mr. Thumms-

The Court: Hold it just one minute and let me read it. 
Mr. Kanter: Yes, Your Honor. 

By Mr. Kanter: 
Q. Mr. Thumm, I hand you, sir, this letter dated August 

3rd and ask you, sir, if you did not receive that letter from 
Mr. William Watkins, the Farmville counsel for Progressive 
Construction Company a day or so following that August-
. well, about August 4th, I guess~ · 
page 79 r A. Yes. 

Q. And immediately after receiving that is when 
you referred the matter to your c01:insel, .Mr. ·Willcox. Is 
that correct, sid 

A. I did not even discuss this with Mr. ·Willcox at the time. 
I didn't feel like it was necessary, and Mr. ··wmcox was in 
Europe: 

Mr. Kanter: All right, sir, Your·Honor. I will offer that 
as Plaintiff's No. 9. · · 

The Court: Any objection? Plailltiff's 9. 

(So marked by the court.) 

A. I did, however, answer that letter. 

By Mr. Kanter: 
Q. Yes, I know you did, sir. 

Mr. Kanter: Your· Honor, I will offer this as Plaintiff's 
10. 

By Mr. Kanter: 
Q. This was your answer to the letter, was it not, sir? 
A. Right. That's correct. · 

·Mr. Kanter·: I offer it as Plaintiff's 10 so we will have 
them all together. .. . .. . . 

The Court: Any objection~ Plaintiff's 10. 
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page 80 r (So marked by the court.) 

By Mr. Kanter: 
Q. ·Mr. Thumm, at this shack on the construction site whe:ri 

you said you met Mr. \Vood and talked about getting some 
payroll checks, was not Mr. Fred Allen of the Allen Cooling 
Company there 7 

A. I think he was. 
Q. And Joe. Shadrick, the general field superintendent, was· 

there too, was he not 7 
A; I believe so. 
Q. And do you not remember Mr. \Vood saying to you in 

their presence, "Mr. Thumm, why are you pulling off on me 7 
I thought you told me that there was a profit in the job." 
And your answer was "I thought so too at that time." 

A. I am sure that conversation took place. I don't remem-
her it. · 

The Court: Anything further 7 
Mr. Kanter: No, Your Honor, that's all I have at that point. 
The Court: All right, Mr. \l\Tillcox or Hollins, you want to 

examine at this time or reserve iU 
·Mr. ·wmcox: No, we will reserve ]f. 

page 81 r 

* * * * 

J. E. \VOOD, called as a witness on behalf of the plaintiff, 
having been :first duly sworn, .was examined and testified as 
follows: 

DIRECT EXAMINATION 

By Mr. Kanter: 
Q. What is your name, sir7 
A. My name is J.E. Wood. 
Q .. And, Mr. \Vood, yon are the president and the majority 

stocld10lder of Progressive Construction Company, Incor­
porated, the plaintiff in this case7 . · · . 

A. I'm the secretary and the treasurer and I own two-thirds 
of the stock. 

0. And what sort of business is the company's husiness 7 
A. General construction. 
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Q. And what was its name prior to Progressive?· 
A. Southside Plumbing Company. 

page 82 r Q. You started ill the plumbing business, Mr. 
,:.... Wood? · · 
·A. In 1950. 
: Q. And have come on since that time to be general con­
tractor? 

A. We started d.oing general construction in 1954. 
·. Q. And has Progressive been a general contractor since 
that time? 

A, Yes, sir, 
Q. Now, Mr. 'Vood, did you bid the Camp Allen and Armed 

Forces Staff College and a couple units at Northwest and. 
Driv:er; Virginia, for the United States in 196H 

A: Yes, sir. 
·Q.· .,Vhat were you-all building out there? 

· A. Two hundred .forty housing units. 
Q. What was the total contract price? 
A. Just under four million. 

· Q. All right, sir. Does your company do general contract­
ing work around Virginia and other states here in the east 
too? · · 
A~ Yes, sir, we do strictly government construction. 
Q. Been doing that since 1964? 

A. 'VelJ, we have been .doing it-practically 
page 83 r everything we have done has been government 

right on through since 1951. 
Q. Are you doing any work for the government now? 

· A. Yes, sir. 
Q. Whereabouts? . . 
A. We are doing an emergency job at _Fort Bragg arid one 

at Belvoir and we are doing two hundred housing units at 
Langley Field. · 

Q. And that's in progress at this time? · 
A. Yes, sir. 
Q. Mr. 'Vood,· did you know that man Charles Jackson at 

the time your company started to take bids from subcon-
tractors on various phases of the world . 
···A. I have meet him at the hotel while we vvere preparing 
our bid~ · 
·: Q. Here in Norfolk?· 

A. I didn't. know him pri9r to th3;t t}rne, no, .sh. · At' tl1e 
· Golden Triangle Mote]. · 

Q. 'Vhere is the headquarters of yo{1'r coi:npany? 
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A. Farmville, Virginia. 
Q. '\Tho introduced you to this gentleman, Mr. Jackson? 
A. Mr. C. D. Moseley from Lynchburg, who used to be a 

mechanical contractor and a good friend of mine. 
page 84 r Q. All right, sir. At any rate, did he give you 

a bid on the heating and air conditioning work for 
this Armed Forces Staff College job 1 

A; Yes, sir. 
Q. And did you subsequently get the job awarded you by 

the United States~ 
A. Yes, sir. 
Q. As general contractor? 
A. That's right. . 
Q. Did you in turn choose to award the heating and air 

conditioning subcontract to Mr .. Jackson based on his bid 1 
A~ I had no choice. He was the o.nly bidder on the duct-

. work. 
Q. The only bidder1 
A. Yes, sir. .. .. 
Q. wr ell, from your estimates of your own people was this 

bid in line of a hundred fortv-three thousand~ · 
A. w·en, ·we don't know, b~cause we don't do our own duct~ 

work. That's one phase.of the mechanical we have never done. 
Q. Ductwork is putting those metal things in the waDs where 

the hot air comes through or the cool air? · . 
A. Yes, sir. We thought his price was pretty 

·page 85 r well in line from past jobs that\ve had worked up. 
Q. All right, sfr. Nm\r, when 'was it that you first 

heard about or came into contact with this corporation that 
you entered into an agreement with, National Sheet Metal, 
Inc. 1 

A.· ''\Tell, originally it was bid through Air Coi11fort .. 
Q. Ai:i· Comfort was .Jackson's old company that had beep 

operating1 · · · · 
A. Yes, sir, I have found since that tiine that it was. 
Q. So what happened? 
A; 'l\Te agreed to let him write it thro'.1gh National ·Sh_eet 

Metal. · 
Q. Did he give you any reason for doing that1 
A. None that I can remember. . .. 
Q. Did yon try to get a bo'nd fro:in him 1 · · .. · .. , . 
A. Be said he couldn't give bond and I didn't putsue it.. _ 
Q. 'Vhat, if anything, was inserted in the contrad in view 

of the fact he conldn't give bond 1 
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A. Well, whenever a subcontractor can't give bond we usu­
ally write in there reserving the right to pay the material 
people jointly. , 

Q. Why? 
page 86 r · A. \:Vell, to protect us in the event mainly that 

they don't pay, and tl1en when the payrolls are paid 
weekly your contracLis reasonably assured that the bills are 
~d . . 

Q. vVell, what sort of arrangement here did you have with 
Jackson 1 Was there anything special on payrolls or was he 
submitting regular monthly vouchers 1 

A. For partial payments 1 
Q. Yes, sir. 
A. He submitted his partial-'--his vouchers monthly for 

partial· payments. 
Q. \:Vell, there are a bunch of odd checks in there in small 

amounts. \:Vhat ar.e they for, sid 
A. \:Vell, occasionally he .would run short-making his pay­

roll and we woi1ld agree to let him have it, which isn't unusual. 
We try to help these contractors. 

Q. Mr. \:Vood, what-had you ever known Mr. Thumm when· 
you came down to bid this job here in Norfolk? 

A. No, sir. 
Q. Di9, you ever meet him at the time you made this con- · 

tract with this corporation that he owned half oH 
A. No, sir. . . . 
Q. Did you know of any of the deal between him and Jack­

son on materials, anything like that? 
A. None whatsover. 

page 87 r Q. I am talking about at the time you made this 
contract with him 1 

A. No, sir. 
Q. When was the first time that you ever heard from Mr. 

Thumm; this gentleman? 
A. I believe it was-
Q. Well, I ani going to hand you-
A. -'64. . 
Q. Excuse me, sir. I'm going to hand you Exhibit No. 3, 

which is a letter from Mr. Thumm to you, and see if that in 
any way helps you refresh your recollection_? 

A. Yes, sir. He apparently called me-this was written the 
· da)' after, probably August 31.st. 

Q. '64? 
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A. Yes, sir. ·He said he had heard that Jackson was going 
to build a house and charge it to the contract, and I at that 
time told him I didn't see how it was going to be done, but it 
did concern me somewhat to. think maybe I might have a fore­
man or superintendent that was trying to do something that 
wasn't right. 

Q. Well, what did you suggest to him when he told you 
told him you'd do to help him out, did you begin to write 
he had heard this~ 

A. Well, I suggested that we make the payments jointly 
for materials, and he readily agreed to it. 

page 88 ( Q. And did he write you that letter, that Plain-
tiff's Exhibit 3_:_ · 

A. Yes, sir.· 
Q. -the next day~ · 
A. Yes, sir. 
Q. And did you-following up on this letter and what you 

these checks jointly to Virginia Heating and National Sheet, 
at least some of them, after September lsU 

A. All of the material checks we did, yes, sir. 
Q. Well, Mr. Wood-
A. Of course, now--:- . 
Q. I show you this check-there were actually three checks 

in September, one was for ten eight to National Sheet and 
Virginia Heating and one was for ten two, just to National 
Sheet. You signed all these checks 1 

A. Yes, sir. · 
Q. And another one on the same day to National Sheet for 

$2,800.00 ~ . . 
A. I think this must have been money for a weekly payroll 

that he needed. 
Q. That's signed by Ralph vVood, not by you~ 

A. Yes, sir. 
page 89 ( Q. That's a different check~ 

A. This was done in the field, the field office. 
Q. Is that a twenty-eight-hundred-dollar check~ 
A. Yes, sir. 
Q. How· about these big checks for $21,000.00, one of them 

half ·of it is to Virginia Heating and National Sheet1 
A. This was written-all First and Merchants checks come 

through the office. And this is a First .and Merchants that 
come through the office. 

Q. What I am asking you----'­
A. This is a Farmville bank. 



52 Supr~m~ Court of Appeals of Virg]nia 

J.E. Wood 

Q. People's National~ 
A. Yeah, we have a miscellaneous account there in order 

that the :field can write small ch~cks in case they need to. 
Q. vVhat I am asking you, Mr. \Vood, was why was one of 

these checks jtist to National Sheet and the other one to 
National Sheet and Virginia Heating~ 

A. \Vell, of course, I can't say definitely, but I would 
think that they billed me both for material and labor for· 
that partial payment. 

Q. And the material when you made out both of 
them~· 

page 90 r A. Yes, sir. . 
Q. All right, sir, now_:_ 

A. I would think. 
Q. Hum1 
A. I would think that was the reason for it. 
Q. Tell the gentlemen of the jury and His Honor what was 

going on physically in the :field with regard to how this heat­
ing and air conditioning contract was being performed, Mr. 
\Vood 1 Did you go down the job and look at it at all~ 

A. Yeah, I usually went down the job . once or twice a 
month, and while I didn't particularly, you know, get into it, 
I was told that there was quite a: bit of sloppy work, and I 
did-

Q. Did you have Mr. Shadrick, the general field superin­
.tendent, also make inspections 1 

A. Mr. Shadrick was down there quite often and he would 
be more in a position to explain to you in detail. 

Q. \~Vhat did you yourself actually see concerning the work 
when you went down there~ 

A. As I said, I didn't pay no attention. 

Mr. Willcox: If Your Honor please, there's no dispute the 
work was sloppy. It has nothing to do with this particular 

defendant at this time. 
page 91 r Mr. Kanter: Jndge, if that's-Mr. \Villcox, will 

you stipulate-
The Court: Just a minute, gentlemen. The testimony is 

that he went down to the field and made persona] observa­
tions. He has testified to thosl~. The question now is to am-
plify this. . 

Mr. Kanter: No, I am going to withdraw it. As I under~ 
stood, Your Honor, Mr. ·wmcox didn't deny it in his pleadings 
and I haven't heard him say he \Vas going to deny it. I under-
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F;tood that the fact that the work wasn't completed and done 
properly and the excess amount-

The Court: His position is that it is not material at this 
time as between these two parties .. 

Mr. Kanter: I realize that, hut can we stipulate that par­
ticular fact so I don't have to waste the. time of the court or 
the jury on those proofs 1 .. 
· Mr. \:Villcox: \:Ve are not stipulating to immaterial facts, · 
judge. 

~l1he Court: I think it is a proper objection. Sustained. 

Bv Mr. Kanter: 
page 92 ( · Q. All right. Mr. \Vood, directing your attention 

from the time. after your first conversation with 
Mr. Thumm on August 31st np through Christmas time and 
(~arly .January, did you have any personal contact at 1111 with 
Mr .. Jackson,· the plumbing and heating man for National 
Sheet, or Mr. 'rlrnmm 7 · 

A. No, sir. 
Q. ·what, jf anything, did you have personal knowledge of 

concerning the condition of that phase of the job, say, as close 
to Christmas time 19647 · 
. A. vVell, the only thing I heard, that the joh was way be-

hind schedule. · 

The Court: I missed your reply. vVhat was thaH 
The \~Titness: The job was way h(~hind schedule, the mechan-

ical part of it. · 

Bv Mr. Kanter: 
· · Q. All right. Now, J\fr. "T ood, when was your next con­
tact with Mr. rrirnrnm? 

A. He called me up somefr111e in February. I believe it 
w?s nrnhtbly the early part of February-

. Q. \:V ell, now, let me ask you, at that point when you got 
his t0lephone e::ill did von kn0w that Mr .. Tack,,on of the Na­
tional . ·sheet Me~al, · Inc., had left the city and the 

;ioM 
page 93 ~ A. No, sir. 

. - Q. vVho told >'Oll that? 
·A. Mr. Thnrnms on the telephone that day. 

" 0. AU right~ sir. Now. if yo11 ·will, Mr. \:Vood. tell ns f'X­

actly what Mr. Th111111)1 fold you that day on the telephone c011-
cm·n;f'i\! the condition of the ;iob and the various moneys ow-
irw rnd what he wanted to do? · · 
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.A. Well, the conversation was very short. He said tlmt Mr. 
Jackson had left and that he would like to take the job over 
and complete it, and that he figured he could make fifteen or 
twenty thousand dollars, and he said if I would make tlie· pay­
rolls that he would furnish the material. Well, I certainly 
agreed to furnishing. the labor, there is no question about it, 

. but not beyond the contract. I mean we had no idea it was 
· going beyond the contract. 

Mr. Willcox: If Your Honor please, I object to this. The 
question asked was exactly what the conversation was and 
he's recited that. Now he is going on to his interpretation of 
it. 

The Court:. Just lilnit his answer to the question. 

By Mr. Kan.ter: 
page 94 r Q . .All right. Mr. \Vood, would you go ahead and 

tell us anything else he said? \:\That, if anything-

Mr. Willcox: If Your Honor please, I object to Mr. Kanter's 
leading. The proper question would be what was the conver­
sation~ ·what, if anything, was said, :riot any references to 
concerning this or that . 

. The Court: I can't rule on your objection. I don't have the 
question. State the question. 

By Mr. Kanter: 
Q. Well, I want to ask-

The Court: Just state the question. 

By Mr. Kanter: 
Q. Yes, what else, Mr. vVood,- if anything, was said con­

cerning the condition of the· job, moneys owing, et cetera, in . 
the course of that conversation and tell us what it was to 
the best of your recollection? 

Mr. Willcox: If Your Honor please, the· damage is already 
done, because the court-Mr. Kanter has now suggested a line 
of discussion for Mr. Wood. I object to it. I think the only· 
proper question Mr. \Vood can be asked on this occasion is · 

what was said in that conversation, and not any.! 
page 95 r thing else or any interpretation he might have put 

upon it· or any other discussion. It is my under-
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standing he has already related to you the entire conversation. 
The Court: Let me ask you this, Mr. Wood: \Vas there any 

further conversation other than what you have related 1 
The \~Titness: Nothing that I kn.ow of. As I said, the con­

versation ·was very short and, of course, I agreed that Mr. 
Thumms could take the joQ over and I assumed-can I say 
thaU 
· The Court: No, you may not tell what yon assumed. 

Mr. ·vVillcox: No. 
The :witness: Then I won't sav it. 
The Court: But vou have related the full conversation 1 
The vVitne$S: y e's, sir. . 

By Mr. Kanter: 
Q. Did you agree with him, that he could take it over1 
A. Yes, sir. 
Q. And ·what, if anything, else was said 1 

'"J~he Court: Ht~'s ans .. wered that question . 

. A. That's all I think was said. 

page 96 ( The Court: .Just a moment, he's answered that 
question. ·what's yonr next question 1 

-Bv Mr. Kanter: 
·Q. Did you have any further conversation with him at that 

narticnlar time 1 
· A. No, sir. 

Mr. -Wil1cox: If Yonr Honor please, that's-
'"J1he Conrt: vVe have been into thii;; three times. 
Mr. Kanter: AJJ right. I presmne the phone was hung-
The Court:- .Jnst a moment. He's answered he had no 

fnrther conversation at that time as far as _he recalls. Now go 
a:Jiead. 

Bv Mr. Kanter: 
Q. Now, Mr. vVood, after that telephone conversation, what, 

if anvthing, did Mr. Th11mm do in connection with the joh 
dnwn in Norfolk1 · 

A. ·well, I think it continned. 



56 Supreme Court of Appeals ·of Virginia 

J.E. Wood 

.Mr. Willcox: If Your Honor please­
The Court: Just a moment. 

Mr. Willcox: I presume the question is directed 
page 97 · ( to what Mr. Wood knmvs of his own knowledge and 

· not what was told him by someone else. · 

By Mr. Kanter: 
Q. No, not what was told you. You came down to Norfolk 

on your inspections, as you say, about ~:nice or twice a ni.onth? 
A. Once or twice a month, something like that. 
Q. What, if anything, occurred on the job after thaU \\That 

did Mr. Thumm do? · 
A. Well, to actually know exactly what he done I think one 

of our people who are more familiar with the job should an-· 
swer it . 
.. Q. Was he on the job to your knowledge? 

A.· He was on the job, yes, sir. 
Q. All right, sir. Now, Mr. Wood-I will use your other 

gentlemen, the experts in the field, to give the specifics-when 
wa!S your next meeting or conversation with Mr. Thumm and 
how did it come about? · 

A. Sometime·in late July .or in July he had drawn prac­
tically all the money and I told Ralph, my brother, that I 
simply couldn't go any further, it would be up to Mr. 
Thumms to ·finish the job, and we n1et him down at the office 
trailer and that is when he handed me a letter of voluntary 

default. 
page 98 ( Q .. I hand you herewith Plaintiff's Exhibit 8, sir, 

and ask you if you recognize that as the letter that 
he handed you that day in the trailer7 
· A. Yes, sir. 

Q. And what was your conversation with him, Mr. Wood, 
that day in the tr~iler when he told yon he ·was going to leave 
the joM 

A. \i\T ell, there was very little said. I asked hin1 did he 
tell me over the phone that he could make fifteen or twenty 
thousand dollars, and he said, "Yeah, I thought I could," and 
then when we got the letter of default, why, I just told him we 
would go ahead and finish and back charge him. 

Q. All right, sir. I show you herewith Plaintiff's lDxhibit 9 
and I ask you if you had your general counsel, Mr. :Watkins, 
in Farmville, direct that letter to National Sheet and Virginia 
Heating7 

A. Yes, sir. 
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Q. Did you in fact finish the job, sir 1 
A. Yes, sir. 
Q. Who did you finish it through, Mr. Wood1 
A. Mr. Allen, Allen Sheet Metal, I believe, finished it. 
Q. All right, sir. Does Mr. Shadrick, your general field 

superintendent, have a detailed analysis of the 
page 99 r extra costs over the $143,000.00 that it took to com­

plete this particular contract 1 
A. Yes, sir. 
Q. All right, sir. And you would suggest it would be better 

I get that from him thari you 1 · 
A. I would think so, yes, sir. 

Mr. Kanter: Hold on just a moment, sir. 
Answer Mr .. i;,Villcox, please, sir. 
The Court: I don't know whether you want to-I don't know 

how long you expect to have the witness under cross-examina~ 
tion, Mr. -\-\Tillcox. Some little time 1 

Mr. WHlcox: I suspect it is going to be more than fifteen 
minutes, Your Honor. 

The Court: I expect it will be some little time and I don't 
like to interrupt during cross-examination. 

Members of the jury, at this time I am going to release 
you for lunch. During your absence from the courtroom, gen­
tlemen, do not discuss the case among yourselves or with 
anyone else and do not permit anyone to discuss it with you. 
Return at two o'clock, gentlemen. 

(The court recessed at 12 :46 P.M., July 29, 1966, and re­
convened at 2 :00 P. M., July 29,1966.) 

page 100 r · -Mr. Hollis: Your Honor please, Mr. -Willcox 
-went to a meeting ·with the mayor and he told me 

he'd be here-on time. 
The Court: 'All right. _ 
Mr. Kanter: Judge, I have jnst one or two questions. 
The Court: Perhaps you better wait. 
Mr. Hollis: I would have no objection to-_ 
The Court: All right, go right ahead. 

By Mr. Kanter: 
Q. Mr. vVood, just one or two questions. y OU said yon had 

never known Mr. Thumm at all prior to the time he first 
called yoi1 on the phone in September. Is that correct1 · 
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A. That's correct, and. I never met him until late in July 
at the :field office. · · 

Q. Mr. -vv ood, did-at any time did you know that-when 
he called you in February and said "I am taking the job 
over," did you know that he had any connection at all as a 
stockholder or half the profit or .anything with National Sheet 
Metal1 

A. No, sir. 
Q. The only time you'd ever talked . to him be­

fore-

page 101 r Mr. Hollis: If Your Honor please_., 
The Court: Don't lead him. Sustained. 

·A. I bel~eve that maybe a letter or two did c_ome in signed · 
as assistant-

The Court: "\Vhoa, whoa. Sustain the objection. Listen 
to the qne~tion. · 

Bv Mr. Kanter: 
·Q .. \Vhen he called you in September, sir, when he talked 

to you about making out the joint checks, in what capacity did 
he call yon and talk to you about at that time, sir1 · 

Mr. Hollis: If Your Honor please- . 
The Court: I think he can relate what was said to him at 

the time, which he has already done, but as tO what capacity·· 
he called him in I think- . 

Mr. Kanter·: I think that's sufficient, Your Honor. 
Mr. Hollis: Your Honor, we'd like to-
The Court: You want to go forward or yon want to wait~ 
Mr. Hollis: I'd like to wait just a moment. 

The Court: Mr. Hollis, I expect yon better go 
page 102 r forward .. Mr. \Villcox can take over when he 

comes. 
Mr.. Hollis: If we can do it with that understand-

ing. . / . · · · 
Mr. Kanter: I have no objection to that, Your Honor. 

CROSS-EX AMIN A TI ON 

Bv Mr. Hollis: 
·Q .. Mr. Wood, you have indicated that there was no bond 
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taken on this job by your company from National. Now, isn't 
it true that it is customary for a general contractor to take 
bond in a job of this type under a government contracU 

A. It is whenever the subs are financi1:1lly in position to 
give bond. We like to have bond, but in many cases they are 
unable to furnish it. 

Q. And of course when they give a bond you get a per-
formance bond which protects you in the event of default 1 

A. Exactly so. · 
Q. Isn't what what happens 1 
.A. Yes, sir. 
Q. \V"ell, now, is there-when they don't give a bond is 

there some advantage to you in this connection 1 
page 103 ( A. No, there is no advantage except that we 

like to help the subcontractors whenever we can, 
when we think thev are reliable. 

Q. \V" ell, isn't it' true that this would result in a lower bid 
from the subcontractor when they don't give a bond 1 

A. Not always. \V"e-it wouldn't always happen that they 
would be low, I mean not necessarily. · 

Q. \V" ell, now-
A. \V" e get bids from many different people, usually. 
Q. Did I understand correctly that there were no other 

bidders, no other subcontractors who bid on the work which 
National Sheet Metal did 1 

A. On the ductwork, that's right, sir. 
Q. Well, did you have any bidders on any other work 

which National did on this joM 
A. I didn't quite understand your question. 
Q. vVell, was the ductwork all they did 1 
A. Yes, sir, ductwork and setting of the afr conditioning 

equipment, which 'Ne furnished, and hooking it up. 
Q. But you actually made no purchase directly froni Vir­

ginia Heating on this job, did you1 
page 104 ( A. No, sir. 

Q. However, isn't it true that before the job 
started that your company did negotiate with Virginia Heat­
ing to buy some equipment for this job 1 

A. If there was any equipment bought through Virginia 
l don't know it. I don't know anything about it. 

Q. I didn't say there was any bought, but didn't your 
company go to them and price some equipment 1 

A. It's a possibility that they-our company got quotations 
on certain materials from Virginia Heating. That I don't 
know. . 
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Q. You don't know that~ 
·A. No, sir. 
Q. And you don't know -who they dealt with at ·virginia 

Heating if they went there~ 
A. No, if they ·did they probably dealt with one of our 

estimators. 
Q. Isee. 
A. It isn't unusual for supply' people, regardless of wh_ether 

you request prices or not, they will send them in to you in 
hopes that they can be used. · 

Q. Now, you have testified that you had no contract:----
contact with Mr. Thumm prior to September. You meant you 
individually rather than someone else for your conipany. Is 

. that what you are saying·~ 
page· 105 ( A. He probably met Ralph, the field super­

intendent in Nodolk. I just don't know. He 
probably did. 

(Mr. Willcox entered at this point.) 

. Mr. Hollis: JDxcnse me. Indulge me, Your Honor. 
The Court: \¥ e will take a minute. 
Mr. Willcox:. I apologize to the court for being late here. 

I had a meeting schednled with the mayor which I showed up · 
at long enough to speak. 

The Court: Go ahead. 

By Mr. Willcox: 
Q. Mr. \V-ood, am I correct in believing that prior to the 

telephone conversation between you and Mr. Thumm in F.eb­
ruary 1965 there was no connection and you don't claim any 
connection between your corporation and Virginia Heating~ 

A. ·No, other than checks being made payable jointly for the 
materials that he requested at an earlier date. 

Q. This you-all had worked out and you were doing~ 
A. Yeah. · 

page 106 ~ · Q. But you do not claim that Virginia Heat­
ing w~s made a subcontractor of yours by virtue 

of that arrangement~ . 
A. No, sir. 
Q. So that your claim, if any, against Virginia Heating 

arises as a result of this telephone conversation~ 
A. That's right. He called me and asked that he be al­

lowed to take the contract over, and why would he have 
called me if it had been National Sheet~ 
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Q. I will get to that in a minute, but am I correct then in 
whatever ciaim you have arises from that telephone con­
versation 1 · 

A. Exactly so. As far as I was concerned it was a con­
tract then. ·I mean he entered into the picture. 

Q. Mr. \Vood, you can explain that at your time. Just·an­
swer my questions, please. This conversation was between 
you and Mr. ':L1humm by telephone? 

A. Yes, sir. 
Q. There was no one else that participated in your office 

or in his 1 
·A. Not to my knO"wledge. I can't say for his office, now. 
Q. And you didn't do anything different with respect to 

this job after that telephone conversation than you had done 
before, did you 1 · 

imge l07 ( . A. No,.· we still continued to advance payroll 
· checks. · · 

Q. Which you had done before 1 
A. Yes, sir. 
Q. And the checks were made jointly to National Sheet 

and Virginia Heating1 
.A. I think in most cases. 
Q. As you had done before? 
A. Yes, sir. . 
Q. And when the full amount of the money that you were 

supposed to pay out for the ductwork was paid you stopped 
payment? . 

A. vVell, ·certainly we didn't intend to go beyond the con­
tract price. 

Q. And you didn't release National Sheet Metal from the· 
eontract1 · 

A. At that time National Sheet Metal hadn't defaulted and 
,v.e were doing business with both National and Virginia as 
far as I'm concerned. 

Q. So National Sheet Metal had not defaulted? 
A. They hadn't at that point. 
Q. And you continued to look to them to complete the joM 
A. To National and Virginia after the telephone conversa-

. tion. Mr. Thum.ms explained to me in dPtail that 
page · 10s ( he thought he could make some :nioney on it. 

Q: You didn't promise to pay Vfrgin'ia Heating 
anv money, did you 1 

A. I Tiromised to advance nayrolls on the money,· 
Q. ·which yol.1 had been doing before 1 · ·· 
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A, That's right. 
Q. And you didn't advance any more than the gross amount 

of money you were supposed to put out for that work? · · 
A. Yet our office slipped up on that or I wouldn't have 

went that far, because ninety percent is all we ever put out. 
Q. You didn't intend to pay out any more money than the 

contract called fod · 
A. No, sir. The government doesn't pay me any more than 

is called for. · 
Q. All right. You didn't write any letter to Mr. Thumm 

after February saying that he was taking over the job or he 
· was going to be held responsible or any of those things, did 
you? 

A. No, sir, and neither did he write a letter to me confirm­
ing it. I thought Mr. Thurnrns was a man of his word. 

Q. You did continue to write _National Sheet Metal, or your 
office did, didn't iH · 

page 109 r A. I think in some cases we wrote National 
and in some cases we ·wrote Virginia. 

Q. Have you got your correspondence file with you?. 
A. No, I don't. 
Q. Does Mr. Kanter perhaps have it~ 

Mr. Kanter: I am sorry, I. wasn't listening, Mr. vVillcox. 
Mr. Willcox: Do you have his correspondence file? 
Mr. Kanter: I do have everything that you got in my 

office that day. 
Mr. \Villcox: \Vould you give it to him? 
Mr. Kanter: Well, a lot of these exhibits have been put 

·into evidence and I'm going to fish them out. This is the 
chronological order . of all correspondence from back in '64 
to '65. Let me pull these out. . 

Mr. Willcox: That's all right. If he's got the others that's 
all I want. · 

Mr. Kanter: \\Tell, let him have it all. 

A. -\Vhat date did yon have in mind, Mr. \Villcox? 

By Mr. Willcox: 
· · Q. \Vell, I want to see what correspondence 

page 110 } yon have of any kind after ·the first ·week in 
Februarv 1965. Do YOU have a letter dated March 

12th from Progressi.;e to the resident officer in charg-e? 
. A: Yes, sir, signed by Ralph N. vVood, Jr.-Sr.-Jr. 
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Q. Yes, and referring or requesting ·approval of I guess 
a specification change requested by National Sheet Metal, 
Inc.~ 

A. Um-hum. 
Q. May I have that, please~ 
A, Yes, sir.. · 

Mr. Kanter: No objection to it. No objection, Your Honor. 
The Court: This will be Defendant's 1. · 

(So marked by the court.) 

By Mr. \i\Tillcox: 
Q. That makes· no reference to Virginia Heating ·being 

interested in the job, does it, sir~ 
A. No, sir. 
Q. All right. I hand you another letter dated March 18th 

from you to National Sheet. 

Mr. Kanter: That's Ralph \i\T ood, not Mr.Joseph-. . 

page 111 ( By Mr. \i\Tillcox: . 
. Q. This is your file, isn't it~ 

A. It is the company's file. . 
Q. Xs that a copy of your company letted 
A. I assume it_ is; Ralph N. \i\T ood signed it vice pr:sident. 

The Court: Any obje'ction ~ 
Mr. Kanter: No, sir. 
The Court: Defendant's 2. 

(So marked by the court.) 

A. It is actually field correspondence, not office correspon-
dence. · 

By Mr. \i\Tillcox: 
Q. I understand you don't type all the letters, but these are 

] etters from your file~ 
A. No, sir. I don't sign them all, either. 
Q. Would you read the ·first paragraph of that, at least, 

8ir, more if you want~ 
A. "As per telephone conversation as of this date in which 

you stated Alabama Electric Company, Incorporatedii will 
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have contract to wire thermostats. at Camp Allen jobsite. 
In which I have stated to you many times I am still expecting 

National Sheet Metal to fulfill their contract." 
page 112 r Q.· Now, is there any reference in that letter 

to Virginia Heating having any responsibility for 
that contracU · 

A. Mind if I read it on further? 
Q. Please do .. 
A. "As you know, your contract states that you will wire 

the thermostat. As of this date we have units in which the 
heat is on as we have no control whatsoever, and the tempera­
tures are from one hundred to a hundred and ten degrees. In 
which w0 expect compensation from your company· for our 
gas bill from Camp Allen is running one thousand dollars per 
month. As I may state, not only heat is involved, but with 
temperatures as high as this, you know as well as I that 
damage can be done to our units. Such as opening of the trim 
work and cracking joints in Sheetrock, which we also expect 
compensation for. Another thing I would like to bring to your · 
attention is that we have several units at Armed Forces 
Staff College that are wired which do not have stacks: By any 
chance, someone should pull the switch to the furnace and 
in case there should be a fire \ve'd expect your company to be 
responsible for same. 

"I would like to state in reference to the air conditioning 
.on pads at Camp Allen, I do not know that you 

page 113 r are aware of the fact but the first one hasn't-­
the fir.st · one has not been installed as of this 

date." 
Q. There is no reference in there whatsoever to Virginia 

Heating, is there? 
A. No; sir. . . 
Q. And it is addressed to National Sheet Metal, attention 

who? 
A. Attention Mr. Thumm. 
Q. Thank you. 
A. And it is signed by Ralph N. \Vood. 
Q. It is a letter that was sent to Mr. Thumm in his capacity 

with National Sheet. Is that correcU 
A. Um-hum. 

The Conrt: Is that marked as Defendant's 2, Mr ... Willcox? 
Mr. Willcox: Yes, sir. 
Mi;. Hollis: Date? 
Mr. ·wmcox: · March 18th. 
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By Mr. Willcox: 
Q. I hand you another copy of a letter from your vice 

president to the naval inspector requesting the approval of a 
change in specs dated March 19th. 

A. Yes, sir. 

Mr. Willcox: We offer this. 
page 114 r The Court: Defendant's 3. 

(So marked by the court.) 

By Mr. 'Willcox: 
Q. Mr. "Vood, this -refers to a request by National Sheet 

Metal, Inc., does it not~ 
A. Yes, sir. · 
Q. No mention of Virginia Heating1 
A. No, and it is signed by Ralph Wood. 
Q. °'V110 is Clarence vY ood ~ . 
A. He's a bother of mine. 
Q. Ralph is also your brother~ 
A. Yes, sir. 
Q. I hand you another letter dated March 27, 1965, ad~ 

dressed to National Sheet Metal, Inc., attention L.A. Thumm, 
and ask you if that went from your office to Mr. Thumm 1 

A. I would assume so, yes, sir. 

The Court: This is a letter with a pencil notation to it. 
Is this simply a copy of the letter1 

Mr. Kanter·: I think it is, Your Honor. I'd tear it off. I 
think it is a handwritten draft. 

The Court: There is a pencil memorandum on 
page 115 r which the letter is written. These are clipped to­

gether and will be marked Defendant's 4. 

(So marked by the court.) · 

· By Mr. Willcox: 
Q. The last paragraph contains a threat to charge it back 

to National Sheet Metal if the work isn't accomplished, Is 
·that right~ · 

A. Does it say National Sheet Metal is going to be back 
charged·~ "These are just a couple of the items. Unless this 
work is taken care of immediately, we 'will have it done arid 
back charge all costs to your account.". 
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Q. Who is the letter addressed to~ 
A. Mr. Thumms. 
Q. No, who is it addressed to~ 
A. National Sheet Metal, attention Mr. Thumms . . 
Q. I hand you another letter dated May 26, 1965, from 

Progressive Construction Company, Inc., to National. Sheet 
Metal, Inc., attention ·Mr. Thumm, and ask yon if that's a 
copy of a letter from your office~ 

A, Yeah, this is a Jetter sending a copy, one from the 
government, things they hadn't don~, · 

Q. Addressed to National Sheet Metal, Inc., attention Mr. 
Thumnis? · 

page 116 r A. Yes; sir. 
The Court: It will be Defendant's 5 .. 

(So marked by the court.) 

By Mr. Willcox: 
Q. Is that a telegram sent by yon to the National Sheet 

Metal Company, attention-
A. I assume it is. My name's been torn off of there, but 

Jrnre is a copy of the telegram written in longhand. 
Q. This was sent by you­
A. That is right. 
Q. -:-on July l, 1965, to National Sheet Metal Company, 

·attention Mr. Thumms? 
A:. Yes. 

The Court: This is Defendant's 6. 

(So marked by the court.) 

Bv Mr. \Villcox: 
"Q. Now, up to Jl~ly 1965 we have .been through all of the 

things \vhich existed in writing, have we not, between yon 
an.d National Sheet Metal and you-your compan~' and .Mr._ 
'rhumm~ 

· A. I ·would imagine. I jrist don't know \vhether jt is al.I 
. ·of it or not, but what you have submitted here~ 

page 117 r Q. Was there ever anything in writing betweeff 
·February 1965 when this telephone conversation 

W'.aS had and the day in July whenever it was when National 
Bh0et Metal quit work? 

A. Not that I know of. 
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· Q. All dght. Did you thereafter instruct your attorney to 
write a demand letter to National Sheet Metal for the excess 
cost of the job 1 · 

A. ·If you have got the letter I can. r'ef er to it. 
.· Q. (Handed to witness) 

A .. Yes, sir. 

The Court: Any objection r Defendant's 7. 

(So marked by the court.) 

Mr. Kanter: Where is that last exhibit, Your Honod 

(Mr. Kanter handed last exhibit to the witness.) 

By Mr. °'iVillcox: 
:Q. The Jetter was sent, was it not, sir, at your instruction 1 
A. Yes, sir. · 

Q. And-
. ·page 118 r A. There are two August 3rd letters here. · 

Q. Yes, sir, one addressed to Progressive~I 
mean one addressed to Virginia Heating and one addressed 
to National Sheet Me.tal. · 

A. Both addressed the same dav. 
Q. Right. And is it not cor~ect that that letter dated 

August 3, 1965, whicl1 is Plaintiff's ·Exhibit No. 9, is the first 
thing in writing indicating that yon expected Virginia Heat­
ing to pay anything on this job 1 

A. So far as I know, yes, sir. . 
Q. And then you very promptly-:-or· your attorney very 

promptly got a reply from Virginia Heating ·denying any 
responsibility, ·which is Plaintiff's Exhibit l.01 

A. Yes, sir. ·. · 
Q. All right, sir. 'J~his was in August 19651 
A. Um-hum. 
Q. Wben did you send a bill to Virginia He-ating for what 

yon say was due you froni them 1 
A. l don't remember the date. 
Q. Did you ever send a bill 1 
A. I'm not too sure. 
Q. Never did, did you 1 
A. I am reallv not sure whether I did or not. 

Q. And you never· wrote any further letters 
. page. 119 r demanding payment1 
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A. No, sir. . 
Q. But you later got another job in Langley, didn't you~ 
A~Ye~~r. . · · 
Q. And the sheet metal contractor on that job is who' 
A. Tidewater Sheet Metal Company. 
Q. And Virginia Heating is supplying materials to 'l'ide­

water Sheet Metal on the Langley job' 
A. That's right. 
Q. And there is owed to Virginia Heating by Tidewater 

Sheet Metal on that job approximately fifteen thousand dol­
lars for materials, isn't iU 

A. Well, I guess there was a total maybe of fifty or sixty 
thousand dollars. . 

Q. But you are holding back fifteen thousand' 
·A. I am holding fifteen thousand of it, yeah,. but do you 

have the letters where Mr. Thumms agreed to that, and Tide-
water Sheet Metal' · 

Q. N o--'-we have a letter-excuse me. I don't think I should 
answer. Let me ask the other way around. 

·The· Court: Your counsel will make that_:_ 

page 120 r By Mr: Willcox : 
Q. You had the same agreement with Virginia 

Heating on that job that you had here, '\Vhich was that you 
could bypass Tidewater Sheet Metal and pay Virginia direct 
for material' 

A. I never had any agreement with Virginia Heating until 
· we got consent that we could pay jointly .. 

Q. All right. So that you are now holding back fifteen 
thousand dollars on the Langley job which is due to Virginia 

. Heating' 
A: Yes, sir. 
Q. And you didn't bring this suit to try to get fifteen 

thousand dollars from the Norfolk job until after you held 
up that fifteen ·thi:>li.sand dollars on the Langley job. Isn't that 
OOIT~' . 

Mr. Kanter:· Now, Your Honor, I':ri1 going to object to that. 
The Court: I think.it is a proper objection. Sustained. 
Mr. \Villcox: If Your Honor please-
The Court: You want to argue it out of the presence of the 

jury' . . 
Mr. \Villcox: Not at this time, sir. 
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. page 121 r By Mr. Willcox: 
Q. Mr .... Wood, what can you show me from 

your files in the way of a letter, bill, telegram or anything 
else indicating any demand made upon Virginia Heating for 
any money in connection with the Norfolk job before you 
held up the :fifteen thousand dollars from Langley~ 

Mr. Kanter: Excuse me. Let me find it. There.'s a credit 
memo that was issued. I think a copy was-

The Court: \Vhat's your objection, Mr._:_what is your 
commenU 

Mr. Kanter: Your Honor, I might.have misunderstood Mr. 
\Villcox's questions. 

Did you say before what time, Mr. \Villcox? 
Mr. \\Tillcox: Before you held up the :fifteen thousand 

dollars on the Langley job . 
. Mr. Kanter: No, this credit memo· was issued immediately 

upon holding up the :fifteen thousand dollars. \Ve have that. 

By Mr. \Villcox: . . 
Q. All right. So from August or July 1965 until sometime 

in 1966 you never made demand upon Virginia Heating for 
one red cent? 

. A. It was from August until som~time in July~ 
page 122 r Q. No, from July or August 1965, whenever­

A. Yes, sir. 
Q. -National Sheet Metal went off that job, until some­

time in 1966 you never made any demand on Virginia Heat­
ing for the first red cent? 

A. No, we sent them a credit memo. 
Q. In which you attempted· to. take credit on the Langley 

job for what you claim was due you on the Norfolk job? 
A. Yes, sir. vVe did that on legal advice. 
Q. Arid you saw that as an opportunity to get some money, 

as sort of a windfall, didn't you~ . . 
A. Well, my attorney was handling it and that was his 

. method of doing it. . . 
Q. And until such time as you were holding that :fifteen 

thousand dollars you hadn't done anything~ 
A. Except that I told Mr. Thurnrns that I was going to 

back charge him for it. 
Q. When did yon tell him~ . 
A. But. I don't think-the day that he defaulted. The day 

that he and National Sheet Metal defaulted is the date of it. 
Q. You are talking about in July '65 ~ 
A. Yeah. 
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Q. And you didn't do anything from that day-· 
page 123 r A. No, sir .. 

Q. -for six or eight months. 
A. But that isn't unusual. vVe are way behind schedule in 

our office many times. 
Q. Now-and you continued to look to National to com­

. plete its contract right up to the end~ 
· A. I looked to both of them. 

Q. You looked to National, didn't you 1 
A. I looked to both of them. 
Q. vVell, I guess the answer is the same, Mr. ·wood. ·vl e 

are trying.to not be English teachers. . · 
A. I know. . 
Q. You expected National to complete all the way through~ 
A. I expected National to complete; and Mr. Thumms. I 

was holding both of them responsible for completion after 
he told me he wanted to take the job ove.r. 

Q. Bnt yon thought you were holding Mr. Thumm as ad­
ditional assurance that National would complete~ 

A. He volunteered it, I didn't. 
Q. Mr. vVood, let's_ go back to this conversation. You 

testified-

The Court: The question asked by connsel just a moment 
ago is did yo11 look to Mr. Thumm as assurance 

page 124 r that National \Vould complete its job 1 
The "'Vitness: Yes, sir. You see, when Im called 

me np and said he wanted-
The Court: This is not what-the question is what yon 

were looking to him for. 
Mr. Kanter: Excuse me, Your Honor. I certainly don't­

. The Witness: I'm confused. 
The Court: The question is-
Mr. Kanter: Yout Honor, pardon me. I certainly don't 

like to impose an objection to the court's question, hut you . 
are asking for- . 

The Court: The qnestion is a qnestion of co1msel. I did not 
hear an objection to the qlwstion of counsel. 

Mr. Kanter: °"T elJ, Your Honor, when yon start to use it 
in th<> t8chnical words of assuranc8 it concerns me, hecause 
Yo1Jr Honor knows the matter of law involved-here. · 

The Court: All right. · . 
Mr. K::i.nte1:: I do feel that again it is :a leg-al conclusion, 

inst as Mr. "'Villcox objected when I asked the witness abont. 
contractual matters. · 
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The Court: All right. 

page 125 r By Mr~ Willcox : . 
· Q. Mr. Wood, you testified, did you not, before 

a court reporter in the presence of me and Mr. Kanter in 
April 1966-

A. Yes, sir. 

Mr. Kanter: \iVhat page are you on_, Mr. \Villcox ~ 
Mr. \Villcox: Page 10. 

By Mr. \Villeox: . 
·Q. -at which I asked yon with reference to the telephone 

-conversation in the early part of February, my question was, 
"And what was said on that occasion?" And vour answer 
was, "\V' ell, he called me and said that Jackson 'had left and 
wanted to know if it would be all right for him to continue 
with the contract, and I agreed to it." 

Is that what you said on that occasion? 
A. Yeah. 

Mr. Kanter: Keep rea.ding, sir. Don't stop there. Don't 
just take that out of context. 

By Mr. ·vVillcox: 
·Q. "And ·when you say 'for him to continue-'" your an­

swer was, "Now, he stated at that time that he 
page 126 r felt he could make several thousand dollars on 

that if he continued with it and that it would 
help him to offset previous losses that he had had wjth .Jack­
son on another deal. That was the extent of the conversation." 
'That was your answed 

A. Yes, sir. 
Q. And my question was, "He was ref erring to sums owed 

by Jackson to Virginia Heating in some other transaction?" 
And your- . 

A. He said it would help him to offset some other losses. 

Mr. Kanter: Keep going, Mr. Willcox. I don't mind you 
using this transcript, but read it all in the sequence through 
line 8. . 

The Court: Now, gentlemen, you can read-when you get 
him·on redirect you can read anything you vv.ant. If it is a part 
of the sa1ne answer you must read the whole thing; 
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By Mr. \Villcox: 
Q. Your answer was, "No, Jackson had gone and he wanted 

to continue with the job, t?-ke the job over." . 
My next q·uestion v.ras, wwell, in what capacit)' did yon 

. . understand he was speaking at that time 1" "\Vell, 
page 127 ( I considered that he was going to continue to 

finish the job." Is that your answed 
A. Yes, sir. · 

Mr. Kanter: Read the rest. 

Bv l\fr. \Villcox: . 
"Q. "\i\Tell, by 'he' you mean National Sheet Metal 1" Your 

answer '.Vas, "Both of them." Is that correcU 
A. Yes, sir, just what I said a few.minutes ago. 
Q. Next ·question: "\Vhat made yon think that Virginia 

Heating was going to take over the job?" Answer: "\Veil, no 
reason to believe otherwise. \Vhy would he call me up~" 
"Well, you had no prior subcontracts with VirginiaIIeating1'' 
Answer: "No, I didn't." Is that correct1 

. A. That's right. 
Q. "You had no contact ~tall with Virginia Heating except 

agreeing to make checks payable jointly as a result of the 
conversation back in August." Answer: '"rhat's right." 

A. That's right. 
Q. Question: "In this conversation vvas there any mention 

from Mr.· Thumm that Virginia Heating was going to take 
over this job1" Answer: "He didn't say who." 

page 128 r Question: "Did you know-" IS that correct1 
· A. r:.rihe answer was did you know 1 

Q. No,. the question was, "In this conversation was there 
nny mention from Mr. Thumm that Virginia Heating was 
going to take over this job1" Your answer was, "He didn't 
sav who." 

A. He didn't say who, no, sir. 
Q. That's the correct answer? 
A. (No reply) 
Q. The next question was; "Did yon kno\v-" Your answer 

. was, "But I aRsmned he was going to go in with National 
Sheet Metal to do it. I just don't know." 

A. That's right exactly. 
Q. That was correct then and it i::; corr8d now1 
A. It's heen iny confontion aJI along. Wny did he· call 

me if National Sheet Metal was going to continne1 ·It was a 



Progressive Constr, Co;, Inc. v. L.A. Thumm, etc. 73 · 
. . 

J.E. Wood 

corporation. I thought I was helping Mr . . Thumms when he 
said he could make fifteen or twenty to off set some losses. 

Q. The question-I think you have covered several ques­
tions in there. The next question was, "Well, did you know 
he was an officer in it~" Your answer was: "It didn't make 

any difference to me whether -Jackson left or 
page 129 r Thumm left or. who left as long as his job was . 

completed. I don't know why he called me, but the 
fact is that he <lid." Is that your answer~ 

A. That's right, sir: _ 
Q. Thatwas correct then and it is correct no-w~ 
A. Yes, sir. 
Q. "vV1rnn did you knO\v for the first time that Mr. r-Chumrn 

was an officer of National Sheet Metal~" Your ·answer \vas, 
"\Vell, he always signed as assistant secretary." 

· A .. I believe he signed as assistant treasurer. Twas prob-
ably in error in naming-the officer. · 

Mr. :Willcox: All right. Lee, on page 13. . . 

By Mr. \i\Tillcox: . 
Q. Question: "In this telephone conversation which you 

placed in early ]'ebrnary or-" excuse me, 'the question was 
"which you placed," but I know you didn't place it-"in early 
February, what, if anything, was said about financial ar- · 
rangementsr "1Nell, I agreed to go ahead and advance him 
moneys for payrolls by the week the same as I had been doing 
for some time." ls that correct~ 

A. That's right. _ 
Q. Page 22. You were asked this question: "'Well, is thf) 

sole basis of your claim against Virginia Heating 
page 130 ( the coriversation you had in February'!" Answer: 

"Yeah, I mean that is when he decided lrn wanted 
to take over or go in with National or whoever he wanted to 
handle it. I couldn't read his mind." ls that your answer on 
that occasion-~ 

A. I guess so. 
Q. "Mr. Wood, would you tell us now specifically as best 

you recall the exact language used in your conversation of 
February 1965 ·on which you base this claim, what you said 
and what he said~" Amrnrer: "l didn't s-ay much of anything. 
He is the man that called me and asked me if he could take the 

· job over, l mean if ·he could continue operating it." ls that 
your ans·wed · · ·. 
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A. Yes, sir~ 
Q. "W.as there any mention in that conversation of Virginia 

Heating1" Answer: "No, sir, I don't believe there was." 
Is that your answer? 

A. Yes, sir. 
Q. "Was there any mention of Mr. Thumm individually1" 

. Your answer was, "Neither was there any mention of National 
Metal." 

A. That?s rigM. 

The Court: Anything further 1 

page 131 r By Mr. Willcox: · 
· · · Q. Mr. Wood, coming down to July 1965, the 
conversation which took place in the trailer here in Norfolk. 

A. Yes, sir. · · · 
Q. Did I understand you to say that Mr. Thumm handed 

you that letter ·on that day1 
A. Yeah, I believe so. · . 
Q. vVasn'tit mailed to you several weeks later1 
A. Several weeks lated· I'm not too sure. I think I had 

the letter in my hand that day .. I wouldn't be posifrve about 
it. . 

Mr. \Villcox: That's all, Your Honor. 
The Court: Anything further, Mr.Kanter1 

RE-DIRECT EXAMINATION 

By Mr. Kanter: 
Q. Mr. \Vood; I have one question, prior to that day in 

early February when Mr. Thumm c_alled you on the telephone 
and this conversation took place, had you ever had any deal­
ings with him other than in the capacity as owner of Vir­
ginia Heating Distributors, the seller of materiel to Na-

tional Sheet 1 
. page 132 ( A. I had never had any dealings with him, no, 

Sll'. 

Q. Did you know of any of his arrangements :with National 
·She·et1 · 

k I had no idea, but I was a little concP:r'ned about what 
was going on down there hetween the two of them. 

Mr .. · Kanter: All right, .sir. 
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RE-CROSS EXAMINATION 

By Mr. Willcox: 
Q. One last question, sir. Mr. Vil ood, the fact that you in 

F'armville had no particular contact with Mr. Thumm doesn't 
inean your people here on. the job didn't know him, does it 'r 
. A. They probably did. I am sure Mr. Shadrick knew Mr. 

Thumms very well. · 

The Court: All right, anything further, gentlemen~ 

By Mr. Willcox: 
Q. ·what was Ralph Y.,Tood's position on this job? 
A. Superintendent. . 

Q. And he is an officer of the cornpany ·as well 'r 
page 133 . ( A. Yes, sir. 

* * * * * 
Dep. 
page 146 ( 

* * * * 
(The deposition of GENE 'T'URBIN was read to the juryr 

during ·which the following objections were made:) 

EDITOR'S NOTE: The question& in this _deposition were 
read by H. Lee Kanter, Esq., and the answers were read by 
Robert E. Brown, Esq. 

Mr. Kanter: "Gene Turbin, being of lawful age, being· first 
·duly sworn, testiiied as foHows: 

"Where do you live 1" · . 
Mr. Brown: "214 Colby Street, Eufaula, Alabama.?' 
Mr. Willcox: If Your Honor please, just for the record, we 

object to any·of the transactions between this defendant and 
Alabama Electric Company as coming well after February 
1965. May it be understood our objection to all this testimony 
would follow through on the same basis 1 

The Court: All right. 

* * * * . * 

Dep. 
page 147 ( Mt. Kanter: "And do you know Virginia Heat­

ing Distributors1 Who were they at that timer 
Mr. Willcox: Your Honor please, we object to that on the 

grounds the answer doesn't respond. It· is phrased in the 
langnage of "my understanding." 
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Mr. Kanter: .I will withdraw it, judge. I don't care about 
that. 

The Court: ·Go .ahead. 
Mr. Kanter: "And do you know Mr. Thumm~" 
Mr. Brown: "Yes, sir." · 
Mr. Kanter·: "What was his connection with them, if you 

know~" 
Mr. '"Tillcox: Your Honor please, same objection. Start off 

"to the best of my knowledge." 
Mr. Kanter: Well, I think that's perfectly permissible. 
The Court: Ge:n,tlemen, it comes a little late as to the ob~ 

jection. , I don't know, is there any stipulation here that ob-
jections are reserved to trial~ · 

Mr. Kanter: No, Your Honor. 
The Court: Overruled, Mr. 'Villcox, and note your ex­

ception. 
Dep. Mr. 'Villcox: Note my exception. 

page 148 f * * * * 

· Mr, Kanter: "Wlmt, lf anything, did Mr. Thumm do about 
the National Sheet Metal part of the work, if yoh know~" · 

Mr. 'Villcox: If Your Honor please,. for. the ·record, we 
would lilrn to object to this answei" as being unresponsive. 

The Court: All right, go ahead. . 
. Mr. Brown:, "'Vell, l1e clain:;is Brown came out and claimed 
that' they were going bankrupt and he didn't s]ww np any 
more and Mr. Thumm after about two weeks of the general 
contractor trying to get him on the job they had threatened 
taking the contract over and bringing in .another contractor 
to finish the job and at that time Mr. Thumm came out and 
they got their problem ironed out; he was going to take the 
contract over himself and finish the thing because he already 
had too much monev invested in National Sheet Metal to 

. try to lose it all and ']1e ·was taking all responsibility and tlw 
full contract as Virginia Heating and ·was go~ng to finish 

and he di:d finish the job; not.like it should he, lw 
Dep. put between one and two men at the. time on Camp 
page 149 f Allen and the Staff Colleg0. He-::-" Let me re-

phrase that. . 
The Court: Gentlemen, step up here for amillute ... 
Mr. Kanter: Strike that last one, judge, and Lwill come 

on his dealings· with Thumm. · · · · · ' ... 
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(The court and counsel for· both sides conferred out of the 
hearing of the jury.) 
·The Court: Now, members of 'the jury, the last question 

and answer are to be disregarded by yon. They cannot be 
used as evidence in this case. Yon are to disregard the last 
question and that answer. 

Let's go to the next question after the tirade. 

* * 

Mr. Kanter: "Now, this paper that I have here, is that a 
copy of the letter r . 

Mr. Brown:· "Yes, sir, it is." 
Mr. Kanter: It is marked as Exhibit 1 of this deposition; 

and I might say, Your Honor, that that letter, to save the 
time of reading it- · 

Dep. r:l1he Court: It's in the evidence as a plaintiff's 
page 150 r exhibit at this stage, is it not~ . 

Mr. Kanter:. It is. It was marked, jnst to ke8p 
the :record straight, Your Honor, as Plaintiff's Exhibit 4. 

Mr. Kanter: "Then following that authorization for Mr. 
r:l1lrninm you did go on and complete this control wi:ring and 
what else~" 

Mr. Willcox: If Your Honor please, again I would like to 
note an objection. This--'.the effect of the existence of the 
contract has been admitted by everyone· in evidence. There 
isn't any dispute of it. The Jetter is in evidence. The follow­
ing testimony has to do with performance, which is totally 
irrelevant to this proceeding. · 

The Court: Let me look at it, gentlemen. 
Mr. Kanter: Yes, Your Honor. Of course, it is relevant to 

the damage aspect and it is relevant to the whole issue here. 
· Mr. 'i\TjJlcox :. It shows tbat the questions are quite leading. 

Mr. Kanter.: vVeJl, yon should have had somebody there, 
Mr. ·wmcox. · 

Mr. vVillcox: Couldn't afford it, Mr. Kanter. 
Dep. The Court: Now, what page are we on 1 
page 151 r Mr. Willcox: Page 9-1, beg pardon. 

Mr. Kanter: Page 7, Your .Honor, about the 
middle of the. page, "Then following that authorization-" 
See, that following conversation, Your Honor, is of co1m3e 
clearly very relevant to the issue here. 
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(The court and counsel for both sides conferred out of the 
hearing of the jury;) 

Mr. Kanter: "Then following that authorization for Mr. 
Thumm you did go on and complete this control wiring and 
what elser 

Mr. Brown: "Yes, sir, and we billed him each month but 
never did receive any payment from him." _ 

Mr. Kanter: "And when you made this trade with Mr. 
Thumm as. Virginia Heating what did he say had become 
of the other subcontractor, National Sheet Metal~" 

Mr. Brown: "They had gone .bankrupt. They had lost so 
much money that he was having to take their contract over 
because he said, 'As you know, I have furnished the money 
even for that. contract and I have got to bankrupt it and 

· Close it out and take it over in order to get the job 
Dep. finished .with what little money is left to do it 
page 152 r with.'" 

Mr. Kanter: "And Virginia Heating-Mr. 
Thumm as Virginia Heating did go on and do the work 
that had originally supposed to have been done by National 
Sheet Metal~" · · 

Mr. Brown: "Yes, sir, .he did it as good as he possibly 
could, which was pretty poor for a contractor to the best 
of my knowledge. He didn't do any of the gassing of the air 
conditioning lmits £or Camp Allen. They had to pu11 a con­
tractor from Baltimore in and serviced all of the air con­
ditioning units and even piped in several of the air con­
ditioning units because they couldn't get Mr. Thumm and 
them to <>ome 011t tJ1ere and ~et foem in in time to get the 
contract finished hy deadline." · 

* * 

page 154 r FREDERICK C. ALLEN, called as a witness 
on behalf of the nlaintiff, having been first duly 

sworn, was examined and testified as foJlows: 

DIRECT EXAMINATION 

By Mr. Kanter: 
0, \Vhat is vour name? 
A. FrederickC. Allen. 
Q .. And your age, address, and occupation~ 
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A. Thirty years old. I am a sheet metal worker employed 
by Allen Heating and Air Conditioning. · 

Q. Is that your own business'' 
A. It is my wife's business. Because of a union rule I 

can't have the business in my name. 
Q. All right. Mr. Allen, how long have you been 'in the 

sheet metal business 1 
A. Since I served by apprenticeship .. I started in i963. 
Q. 1963, . . 
A. I mean 1953. · · 

. Q. And have you been con6nuously engaged in the sheet 
metal business for the last thfrteen ')7ears 1 · 
. A. Yes, sir. 

Q. Mr. Allen, did you have any contact with 
page 155 r the ~beet metal work at the Armed Forces Staff 

College and Camp Allen joq in ·which Progressive 
Construction Company was the general contractor to build 
houses for the government1 · 

A. Only with the Staff College part of the job. ~ 
· Q. All right, sir. '\Vill you tell us when-first of all, how 
was it that you came to get into-strike that. "Who was the 
gentleman that you had contact with on the job to go and 
perform sheet metal work there1 · 

A. Mr. Thumm .. 
Q~ And what company1 
A. Virginia Heating Distributors. 
Q. Had you known him prior to that time, sid 
A. No, sir. 
Q. y.,r ell, will you tell the gentlemen of the jury-and qon't 

give us any hearsay as to what anybody else .told you, but 
how was it that. you came to get in contact 'with Mr. Thumm 
concerning this joM · · 

A. I understood-well, to start off, I mean actually I had 
heard about the job through numerous local members, and I 
nnderstood they were having problems with this job; Since 
I had just went in business thefi.rst of .June-

Q. You mean your own business 1 
page 156 r A. Yes, sir, for myself-that I could get on the 

;job and straighten it out on a ti1~e-an.d-material 
basis. . 

Q. V\Then was it, .app.roximately, the date that )'o.u :f1rst 
"'ent to visit Mr. Thuinm concerning this job? · · 

A. It :was on or about betw~~h June 17th, I'd say, .and June 19th. ,. . .. . . . . .. -
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Q. Of what year, sir? 
A. 1964, I think.,,--'65. 
Q. Last-little over a year ago? 
A. Yes, sir. 
Q. Now, where did you see Mr. Thumm first? 
A. At the office in Virginia Heating on 25th Street in 

Norfolk. 

Mr. \i\Tillcox: Yotir Honor please, now that the date is in 
evidence we renew our motion to exclude any evidence from 
this witness that would have anything to do with other 
than the cost of completing the job. 

The Court : All right. Overruled, note your exception. 

By Mr. Kanter: 
Q. Mr. Allen, how was it that yon came to get in touch with 

him? Did he call you or you call him 1 
page 157 r A. Now, to the best of my memory I talked with 

someone at Coley Petersen and I was asking them 
about work and they said, "v\Tell, why don't you call up Mr. 
Thumm at Virginia Heating? I understand he's having some 
problems on the Staff College." I did this. 

Mr. Hollis: If Your Honor please, the. answer is hearsay, 
strictly. 

By Br. Kanter: 
Q. Let me ask you did he call you or did you call him 1 

The Court: Let's get the ruling for the record. Snstain the 
objection and disregard it. 

All right, what is next? 

By Mr. Kanter: 
Q. \i\Tithont regard to what anybody told yon, Mr. Allen, 

did von call Mr. Thmnm or did he call vou? A: I called Mr. Thumm. ,, 
Q. And did yon go over to his office1 
A. Yes, sir. . 
Q. Now, Mr. Allen, will you tell us in your own words, sfr, 

what conversations that first time that vou went over there 
· with Mr. TJrnmm did yon have with h.im about this Staff 

Forces College job1 \i\That did he tell you was 
page 158 r going on and what did yon tell him about iU 
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A. I told him I understood he was having some 
problems and I believed I could straighten it out, that I had 
had right much experience in underground ductwork and that 
I could show him some progress and that I would make a 
progress report to him I think each day or each week. I 
don't remember whether it was actually by the day or the 
week now. 

Q. All right, sir. And what did Mr. Thumm tell you about 
his connection with the job, if anything~ · 

Mr. "Willcox: If Your Honor please, I will not rise up any 
. more if Mr. Kanter will just ask him what was said without 

suggesting lines of discussion to him. I think that's leading. 
I will be perfectly happy to have this witness say 'vhat was 
said to him and what said without leading questions from 
Mr. Kanter. 

The Court: I think we have got to confine it. to the con­
versation with him. Tell it and all of it and that's all. 

By Mr. Kanter: 
Q. All r1ght. 
A. Well, we discussed the job and we reached an agreement 

on the-actually, I think at this time to the best 
page 159 r of my memory I had just went in business-I 

think I quoted him one price over the phone as to 
the labor per hour and I talked with a man that had been in 
business a little longer and he ·said, "Fred, you can't make 
any money at this," so we agreed at the figure of five dollars 
per hour for each mechanic and $2.50 per hour for each 
laborer, and he said this is fine, so I went on to work. 

The Court: "He said," yon.mean Mr. Thumm~ 
The Witness: Mr. Thumm. He said, "I think we can make 

this." 

Bv Mr. Kanter:. 
·Q. Mr. Allen, state whether or not there were any con­

versations and, if there were-

Mr. \Villcox: Your Honor please-

By Mr. Kanter: 
Q. -what they were? 
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Mr. Willcox: If Your Honor please, I object. 
The Court: Just a minute. The witness was asked the 

full conversation between Mr. Thumm and the witness. If 
you have not told it, tell it. If you- . 

page 160 r A. Well, the only other conversation was about 
the money. I was little and didn't have any mone}! 

and I had to be paid every week, which I was paid every week 
from the job up till I think the last day I worked was 
July 23rd. I went to Virginia Heating each week and picked 
up my check from the bookkeeper there. 

By Mr. Kanter: 
Q. vVho hired you, sir~ 
A. Mr. Thumm. 
Q: Mr. Allen, did Mr. Thumm ever say anything to you . 

at all concerning a corporation called National Sheet Metal, 
Incorporated? 

Mr. Willcox: If Your Honor please, it is leading. I object 
to it. 

Mr. Kanter: If Your Honor please­
The Court: Sustained. 
Mr. Kanter: If Your Honor please-
The Court: v\T e have. been into this several times and this 

witness was asked to tell what Mr. Thumm told him. 
Mr. Kanter: I agree with Your Honor. Now, there's a 

separate point here. You will remember on direct examination 
. . -:-on my cross-examination Mr. Thumm testified-

page 161 r The Court: Just a moment. I am going to 
sustain the objection, Mr. Kanter . 

. Mr. Kanter: On a matter of impeaching Mr. Thurnrn's 
testimony, Your Honor, is it not-

The Court: Sustain the objection. Go ahead. 

By Mr. Kanter: 
Q. Mr. Allen, was there any other conve.rsation at all 

between you and Mr. Thumm at that time or at any other 
time~ 

A. To the best of my memory-I mean I. don't remember, 
oth~r than we established the pay scale and. that I was, yon 
know, to be paid each week and I went 9n to work. . . · 

Q. Did yon ever go to any other office or· work out of any 
office other than the Virginia Heating office on 25th Stree~ ~ 
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A. That was the only place. I did use a place down on 39th 
Street to do some welding on some stacks. I think it was 
39th Street. 

Q. ·what was there on 39th StreeU 
A. There was about sixteen thousand dollars worth of 

metal working equipment. 
Q. Any signs or anything on 39th Street~ 

page 162 r A. No, sir. I didn't notice any. 
Q. Mr. Allen, when you went to the job what 

was the first day that you went out there~ 
A. Actually, I imagine the first day I went out there was 

June 20th-19th. 
Q. \Vill you tell the gentlemen of the jury what the con­

dition of the sheet metal work on the job was at that time~ 
A. In my opinion it was the worst I have ever seen. 
Q. Well, will you tell us in detail, sir, what was wrong 

with the sheet metal work that had theretofore been done 
before you were hired~ 

A. The job wasn't taken care of properly. The materials 
were not locked. I know on one occasion I had to dig registers 
out of mud. The fans were scattered from one end of this 
building to the other and parts missing off of all them. 
Registers were left off in a building where would be all com- · 
plete but putting up one register, and it just looked like to 
me that someone had been out there laying down. 

Q. Well, how long did it take you, sir, of actual inspection 
from the time that you went on the job to determine what had 

to be done to remedy what you found there1 
page 163 r A. Until the day I ended the job. . 

Q. And how long were you on the job all to­
gether, sid 

A. From June 19th until September 7th was the last day of 
my payroJJ, of 1965. 

Q. Well, was all of that from Virginia Distributors or did 
somebody else come in between that time 1 · 

A. I worked for Virginia Heating from June 19th until 
July 23rd. 

Q .. And what, Mr. Allen, did he pay you during that some 
month or six weeks that you worked for him 1 

A. I don't have the totals. I can give it to someone and 
they can total it up. · I can give you for each week what the 
payroll was. 

Q. Give us for each week what he paid yciu 1 
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A. From June 22nd-I mean 19th to the 22nd was four 
Jrnndred dollars. June 24th through the 28th was seven 
:-;eventy-five. June 30th through July 6th was $920.00. June 
9th through the 12th was twelve forty-five. 

Q. Is that June or July you just said~ 
A. July. 
Q. $1,245.00 ~ 
A. Yes. 

Q. Go ahead, sir. 
page 164 ( A. July 17th-the 14th through the 20th w'as 

$1,756.92. On Saturday June-July 17, 1965, 
which was a premium fone day for - that one day, it was 
$216.92. 

Mr. Hollis: If Your Honor please, as I understand it, 
he is now testifying what Mr. Thumm paid him. I don't 
know what the relevancy of that .is with respect to the 
damages claimed by the plaintiff. 

Mr. Kanter: ·well, one of the relevancies is who was doing 
the job. 

The Court: I am going to allow it. 
Mr. Hollis: All right, sir. 

By Mr. Kanter: 
Q. And the last week~ 
A. \Vhich was _June 24th-I mean July 21st, 22nd, and 

23rd, was $840.00. 
Q. AH right. Now, Mr. Allen, I direct your attention to 

that period around July 23rd. \\T ere you in the construction 
shack out here on the job and present when Mr. \Vood and 
Mr. Thumm had a conversation wherein Mr. Thumm told 
him -he was :finished and leaving the joM 

A. Yes. 
Q. \Vill you tell His Honor and the gentlemen of the jury 

- exactly what happened and what the conversation 
page 165 ( was between Mr. ·wood and Mr. Thumm and then 

what conversation you had with Mr. Thumm, 
what he said~ _ 

A. Actually, the conversation, Mr. Thumm came out on the 
job and Mr. \i\~ ood was there. Mr. Thumm said, ''I can't go 
any further. I'm already-" I think- "sixty thousand dollars 
J10oked." It was some figure in there that he had lost, and 
I think it was sixty thousand dollars. He said-I think it is 
sixty thonsand dollars- "This could very well break my 
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eompany. I can't go any further." And in turn Mr. 'Vood 
said to him, "You wanted_,this job as long as you thought there 
was a profit in it." And Mr. Thumm said, "I thought there· 
was a profit in it, but I didn't realize I was going to lose this 
much," or something on that line .. 

Q. And then what was the conversation, if any, between 
you and Mr. Thumm concerning his defaulting the job at that 
time~ 

A. Actually, I think Mr. Thumm-I think I told Mr. 
'rhumm, "I think he is going to go to court over this thing," 
or something like that. It didn't amount to a whole lot. 

Q. 'Vhat did Mr. Thumm say to this~ 
A. Well, he didn't seem too concerned over it at the time. 

* * * 

page 166 r 

* * * * * 

CROSS EXAMINATION 

By Mr. Willcox: 
Q. Mr. Allen, you had just entered business and solicited 

this work for your company. Right~ 
A. Right. . 
Q. And yon arranged with Mr. Thumm bl talking with him 

at his office, Virginia Heating Distributors, over a pay rate? 
A. Right. . 
Q. Now, the office· of Virginia Heating Distributors, is that 

a sheet metal shop~ 
A. No, sir. That's Virginia Heating. 
Q. 'What do they do~ .. 
A. They primarily sell heating equipment and ventilating 

equipment and metal. More or less. 
Q. They are not installers of iU They are not contractors, 

are they~ 
A. Not in the sense that you are thinking of, no. 
Q. They don't go on a job and install ductwork and 

registers and whatever comprises air conditioning units and 
furnaces, do they~ 

page 167 r A. No. They don't have any men to do it. 
Q. They sell the material to people like you 

who1 install it~ 
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A. Yes. !have an account there. 
Q. And you didn't perform any work at the offices of Vfr­

ginia Heating Distributors? 
A. No, sir. . 
Q. And you did perform some work at a sheet metal shop 

on 39th StreeU 
A. The reason for me performing this work at the shop 

on 39th Street-it was about one day for two men-was 
saving an eighty cents tunnel fare. 

Q. But there was a shop there? 
A. This work could have been performed at my shop. 

There was a shop there. 
Q. Was that National Sheet Metal shop1 
A. I don't know for sure. I took it for granted it was 

National Sheet Metal. 
Q. And you picked up materials there too, didn't you? 
A. Yes, sir. 
Q. And those were National Sheet Metal equipment and 

National Sheet Metal material? 
A. \Vell, actually, the way that I thought about the thing­

in fact, I tried to buy the equipment. I thought it 
page 168 r belonged to Chuck Jackson. It was his shop. 

Q. And Chuck had a corporation called Na­
tional Sheet Metal, didn't he? 

A. I don't know what Chuck had .. 
Q. You said you had heard in the business that the job 

was going badly. That was a National Sheet Metal job? 
A. Actually, when I heard the job was going badly Al 

Alvis was running the job. That was Al's Sheet Metal. 
Q. He was working for National Sheet Metal, wasn't he? 
A. Right._ I don't. know who Alvis was working for. I 

mean as far as I am concerned, I actually couldn't say who 
Alvis was working for. 

Q. It wouldn't surprise you to learn he was working for 
National Sheet Metal, would it~ 

A. It wouldn't surprise me. 
Q. Before you undertook the job did yon make any estimate 

of what it would cost to·complete~ 
A. \Vell, from the way I walked over the job and, you 

know, just looked, glanced in each building. I think I did 
give him some kind of a figure. 

Q. Do you remember what it was? 
· A. I think I told him in a number of weeks, 

page 169 r but after I got into it, like I said when I got on 
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the stand, I didn't know what it was going to 
take until the last day on the job, what else I was going to find 
wrong. 

* .* * 

page 172 r 

* * * * * 

:NORRIS \VOOD, called as a witness on behalf ·of the 
plaintiff, having been first duly sworn, was examined and 
testified as follows : 

DIRECT EXAMINATION 

By Mr. Kanter: 
Q. \\That is your name, sid 

page 173 r A. Norris Wood. 
Q. How old are you, Mr. Wood 7 

A. Twenty-four. 
Q. vVhat is your address 7 
A. Box 80C, Dare Road, Yorktown, Virginia. 
Q. And what was your address back in the time-well, let 

me ask you this: \~Then was it that you went to work on the 
Staff College job doing air conditioning7 

A. Around June, I believe. 
Q. \Vhat was your-June of 19657 

Mr. \Villcox: If Your Honor ·please, for the record may 
·we repeat our objection to any testimony along this line. 
that took place six months after the alleged· contract was 
made. 

The Court: All right. 
Mr. V'\Tillcox: Note the exception. 
The Court: Overruled, note the exceptiop.. 

By Mr. Kanter: 
Q. \\That was your address in June of 19657 
A. Blue Ridge Manor Apartments, \Vheaton, Maryland. 
Q. Did you have your own business then, sir 7 
A. Yes, sir. 

Q. What was the name of it7 
page 174 r A. D. & F. Heating and Cooling Company. 
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Q. Do you have your own business now1 
A. No, sir, I don't. . . · 
Q. -what business are you in now1 .. 
A. I am employed by Progressive Construction Company. 
Q. All right, sir. At the time that you were in your ovvn 

business, sir, what was the business? 
· A: Heating and air conditioning. 

Q. And where were you educated and trained for that1 
A. I went to Chrysler Airtemp School in '63, and before 

that I worked as an apprentice· with Southside Plumbing 
Company. 

Q. All right, sir. Now, how did you first come in.confact 
with the air conditioning work on the Staff College job in 
June of '65? 

A. I was in Maryland at the time and I received a telegram 
from my father saying they needed some air conditioning 
work to be done and so I came down and he said that-

Q. Don't-let's not get into what anybody told yon. Did 
you at all ever meet or have any contact with Mr. Thumm, the 

gentleman over at the right-hand table? 
page· 175 r A. Yes, sir, I did. 

Q. "'iiVho introduced you to him, sid 
A. Mr. Shadrick introduced me to Mr. Thumms . . 
Q. Who is Mr. Shadrick? 
A. Mr. Shadrick is connected with Progressive Construc­

tion Company, field superintendent. 
Q. All right, sir. And will you tell us, sir, what conversa­

tions took place between you and Mr. Thumm when you were 
introduced to him and what arrangements came about, if any, 
between you and Mr. Thumm 1 

A. Mr. Shadrick introduced Mr. Thumms to me and Mr. 
Thimnms made the statement that he had taken over the 
sheet metal and air conditioning work and asked me ho~v 
was it coming along. I said there's a big mess, but I said 
I'd do the best I could to straighten it out. · 

Q. W1rnt sort of deal did you make with him, if any1 
A. ·well, I vrns \Vorking for Mr. Thttmms at twelve dollars 

per 11our. · 
Q. And what did you give him for that twelve dollars 

per hour, sir1 
A. I furnished my tn1ck, labor, and I had a helper with 

me and mv tools to work with .. 
Q. And"' annroximately how long did ·you work for Mr; 

· Thumm1 ·. 
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page 176 ( A. Mr. Thumms-I worked I believe it was ap-
.. proximately two weeks. · · 

Q. And will you tell us what you did on the job for Mr. 
Thumm while you worked for him'? 

A. Well, I found a lot of defects in workmanship. 
Q. \Vhat were they, sir'? 
A. Well, I found kinked lines, tubing, just­
Q, What is that you have there in your hand'? 
A. This is two pieces of pipe that came off the job. You 

can see where obviously it is poor workmanship. It is twisted 
tubing. 

Q. Tell us what's wrong with that pipe from the air con­
ditioning point of view'? 

A. When this tube was installed it was twisted, causing 
restriction in the suction line. Instead of swaging this or 
putting a coupling in it, they reduced it to . just-three., 
quarter to half inch. Used soft copper and lead to solder 
it, which also caused restriction in your lines. 

Q. V\T ere those the only two instances of that you fonnd on 
the-job'? 

A. No, sir. 
Q. vVell, what did you find, Mr. "\¥ ood '? 
A. I found units-air conditioning units that were back to 

back, lines were crossed. under the ground and the 
page 177 ( thermostat controlled the opposite unit in the 

· apartment. . 
Q. You mean the thermostat in one apartment would con-

trol the heat in the next apa:rtmenU 
A. Right; yes, sir. 
Q. And vice versa'? 
A. Right. 
Q. And what else did you find when you got out there, sir'? 
A. The tubing assembly-the access tubing assembly which 

was supposed to be· coiled in a horizontal plane just looked 
like a mass of spaghetti; it was vertical and everything else. 

Q. All right. Now, what did you do for Mr. Thnmm dµring 
that two weeks with regard to remedying that situation, if 
anything'? 

A. I tried to straighten out as much of it as I could. I 
explained to him that it was costly and it would just take a 
lot of time. I straightened out some of this tubing, got a Jot 
of units in operation. Some of them were out of gas and I 
recharged them and so forth. 

Q. And who paid you for that work, sir'? 
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A. Mr. Thumms. 
Q. And where did you go to get your money? . 

page 178 r A. Down at the office of Virginia Heating Dis­
tributors in Norfolk. 

Q,. \Vhat sort of check was it delivered to you on? On 
what company was the check payable? 

A. The check I belie,7e it was made out to me, or the com-
pany. D. & F. Heating and Cooling Company I believe.· 

Q. Yes, and whose check was it 1 _ 
A. Mr. Thumm's checks, Virginia Heating Distributors. 
Q. And did he pay you for the two weeks that he had you 

down here straightening out those defects? 
A. Yes, sir. 

Mr. Kanter: If Your Honor please, I would like to offer 
these two pieces of pipe as Plaintiff's Exhibit 12 and 13. 

The Court: It will be-any objection 1 It will be Plaintiff's 
Exhibits 12 and 13. 

(So marked by the court.) 

By Mr. Kanter: 
Q. Mr. \Vood, from the point of view· of an expert in your 

industry, the air conditioning field, how would you characterize 
the work that you found on the job in connection 

page 179 r with the air conditioning which was pad of the 
contract originally between Progressive and Na-

tional 1 . 
. A. I'd say it was very poorly installed, very poorly. I have 

never in my life seen units in the mess they were. 

Mr. Kanter: All right. If you will, answer Mr. \Villcox. 

CROSS EXAMINATION 

By Mr. \;>\Tillcox: 
Q. How old are you, Mr. Wood 1 
A. Twenty-four years old. 
Q. And your father was the superintendent of this joM 
A. Yes, sir, he was. · 
Q. And your uncle is this Mr. Wood? 
A. Yes, sir.· 
Q. And Mr.· Clarence Wood also with the company is an­

other uncle 1 
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A. Yes, sir. 
Q. Any more Woods in the company? 
A. That's all, I am afraid. 

Mr. Willcox: That's all. 

page 180 r 

* . . 

HARRY R. RUDIN, called as a witness on behalf of the 
plaintiff, having been first duly sworn, was examined and 
testified as follows : 

DIRECT EXAMINATION 

By Mr. Kanter: 
Q. What is your name, sir? 
A. What's that, sir? 
Q. Your name? 
A. My name is Harry R. Rudin. 
Q. And your age and address? 
A. I am sixty-nine and I live at 1007 Redheart Street, . 

\iVilliamsburg, Virginia. 
page -181 r Q. And what is your occupation? 

Navy. 
A. I'm a construction inspector for the U. S. 

Q. Were you in that capacity during 1964 and 1965 when 
P;rogressive Construction Company as general contractor 
was buDding the housing for the Navy at Camp Allen and the 
Arnied Forces Staff College? 

A. I was. 
Q. What was your connection with that job, Mr. Rudin? 
A. \iV en, I was mechanical inspector on the Camp Allen and 

the Armed Force Staff ColJege housing units. · 
Q. And what is a mechanical inspectod 
A. vVell, mechanical inspector to see that the jobs are put 

in according to plans and specifications and to ·see that when 
they are installed that they function properly and see that the 
Navy gets what they pay for. 

• • • 
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page 185 r 

·* 

CROSS EXAMINATION 

By Mr. Willcox: . 
Q. Mr. Rudin, you were on the job from the starU 
A. Not directly from the start, no. . 
Q. When did you take ove_r supervisjon of thjs job, ap­

proxjmately' 
A. "\Vell, I finished at Camp Perry and then from there I 

. · '. was shipped over to that job I think sometjme in 
page 186 r June, I don't-remember exactly. I can't tell you 

exact. ' 
Q. June of 1964' . 
A. Yes, sir, I think that's about the tjme. 
Q. So you were on the job for about a year' 
A. That's right. . ... 
Q. All rjght. And you say that the sheet .metal c·ontractor 

had continual trouble with hjs superintendents' 
A. That's right. · 
Q. And I didn't understand, djd you say that you knew 

Jackson as the first superjntendent on the job' 
A. \Vell, I can't tell you-the name strikes a bell, but I don't 

remember exactly Oie man hjmself .. I just-that's too far back. 
Q'. You remember one named Grjffith' · 
A. ·what js thaU . 
Q. You said you did reme:i;nber a superjntendent named 

Grjffin-:-Goodwfo. Beg your pardon. 
· .A. Yes, ~jr. . 

Q. How about one named Ahrjs' \l\T as .Al Alvis out there for 
a whjle? · . 

A. I didn't kno~w. t~1e names, bnt I knew there were three 
\lifferen(superjnte11dents on the job. . 

· Q. These were all people who were working for 
page 187 r NationatSheet Metal, the-:- . 
. . A. 1.V ell, I don't know. whether it is Thnmm 
or N atioI).al Sheet Metal. We are. not concerned with sub­
co.nfractors. We are concerned with the prjme, and the prime 
~~~~~actor is the one that js concerned _with. th~ .nan;ie of the 

Q. Yon didn't know who the sub was at any time during the 
j~' . . 
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A. Oh, yes, I did know that Thumm-Linwood Thumm was 
a sub at that time when I was there. 

Q. He was just a material supplier, wasn't he~ 
A. What's thaU ' . 
Q. He was just supplying material, wasn't he~ 
A. I don't know, but all I ever heard was the name of 

Thumm. _ 
Q. You don't know what his position was~ 
A. I do not. 
Q. Does the general contractor have to furnish the govern-

ment with a list of his government subcontractors~ 
A. They do. 
Q. "With whom would that be listed~ 
A. That would be listed in the office under files of different 

listing of subcontractor, under a listing of subcontractors. 
. Q. Do you know whether the general contractor 

page 188 r on this job made any changes in its list of sub­
contractors as the job progressed~ 

A. All I know is there was a period of time that some 
transaction was in the works of changing of subcontractor and 
that'8 all I know, because there was a period of t!me that 
we had no sheet metal workers on the job at all. 

Q. Mr. Rudin, what I asked you was, was any list filed 
with the government to your knowledge after the job began 
indicating any change of subcontractors~ 

A. I couldn't tell you. 
Q. You don't know. You don't know who the contractor was 

at the start nor who jt was at the finish~ 
. A. Yes, I do. 
· Q. Who was it at the start~ 
' A. All I knew was the name of Thumm. That's what was 
handed to me. 

Q. He was given you, that name, as a subcontractor in June 
of 1964. Is that what you are saying~ 

A. \Vell, I don't remember. that. , 
Q. \Vell, when did you first hear the name of Thumm~ 

, A .. \Ven, after-when they changed-when they changed 
superintendents that's all I know, is that Mr. 

page 189 r Thumm come down there one time and I told him 
that the type of work they were 'doing .wasn't 

properly installed. . 
Q. He wa-s an officer of the original subcontractor, .wasn't 

he~ ' ' . I . 

A. I couldn't tell yon ... All I know he. represented ,the 
subcontractor. ' · · ·. · 

Q. Right. And you don't know who the subcontractor was? 
A. I couldn't tell you. · 
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* * 

page 190 r BILLY P. SHADRICK, called as a witness on 
behalf of the plaintiff, having been first duly 

sworn, was examined and testified as follows : 

DIRECT EXAMINATION 

· By Mr. Kanter: 
Q. What is your name, sir? 
A. Bmy P. Shadrick. . 
Q. Where are you from, Billy P. Shadrick.? 
A. Farmvme, Virginia. 
Q. \Vha t is your occupation, sir? 
A. Field superintendent for Progressive Construction. 
Q. -w1rnt does the job of field superintendent for Progres­

sive involve? 
A. Checking out jobs and-along with checking the progress 

of the subcontractors. 
Q. Mr. Shadrick, were you involved-

The Court: How you spell that name? 
The Witness: S-H-A-D-R-I-C-K. 

By Mr. Kanter: 
Q. Mr. Shadrick, were you involved in checking out the 

work on the heating and air conditioning contract 
page 191 r that Joe \Vood made with National Sheet to be" 

gin with on the Armed Forces Staff College job? 
A. As far as National Sheet Metal, I wasn't with the 

company at that time. 
Q. All right, sir. \Vhen did you get with the company? 
A. I went to work with them the 1st of January '65. 
Q. Did you go down on the job down here when you-

shortly after you started to work? . 
A. Approximately the middle of January. 
Q. All right. Was Jackson stm down on the job at that 

time for National Sheet or had he already gone? 
A. I met him one time. · 
Q. And how long after that had he gone? 
A. That was around the third week in January. 
Q. All right. And when was the first time that you met 

Mr. Thumm down there on the job? . 
A. Approximately middle of March. 
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Q. All right, sir. Now, did you cause· to be made your­
self an inspection of the heating and air conditioning work 
that was being performed under that contract at the time 
you went down there in January~ 

A. Was I called to inspect the .heating and 
page 192 r air conditioning~ 

Q. Did you inspect it~ 
A. No, not at that time. 
Q. When was the first inspection that you made of it~ 
A. Around the middle or last of March when I went 

there. I was on the job permanently. 
Q. Thereafter you stayed on it permanently~ 
A. I stayed on it from three to five days a week. 
Q. And· what contact-what was your first contact with 

Mr. Thumm~ 
A. I called him to see if I could get some men on the job 

that were qualified people to perform the work. 
Q. vVhat was wrong that caused you to call him~ 
A. vVell, the first day I got there we poured the slab and 

as we were pouring the slab of concrete the duct floated out 
of the slab, not being installed properly. 
· Q. Will you just tell us-not in great detail but in brief, 
Mr. Shadrick, tell His Honor and the gentlemen of the jury 
_what was it that you found that was right or wrong with that 

job down there on the heating and air conditioning 
page 193 r when you made your inspection in the middle of 

March~ 
A. The main thing I found, he didn't have any qualified· 

people on the job. ' 
· Q. What was the condition of the work~ 

A. And he didn't have .any supervision as I could see. 
Seemed like it was about three or four people there that had 
nobody as a· general boss and you didn't know who to talk 
to on thejob when I went-in fact, I didn't know who to call 
except Mr. Thuninis. That's the only man I had, Virginia 
Heating, who I understood was supplying the people to do the 
work. · 

Q. And did Mr. Thumm respond in connection with your 
call as to what you asked him to do~ 

A. He came to the job after I had called him some three 
or four times. 

Q. And what happened~ 
A. vVell, he'd come out and he ·seemed upset that they 

wasn't getting more progress than they was with the job. 
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People were lagging. He said he was really sinking some 
money in the job and wasn't getting anything out of the men. 

page 195 r 

* * * 

Q. All right. Now, when. you took over down there, Mr; 
Shadrick, you said Mr. Thumm came out and he was upset 
because he w~sn't getting any more progress. vVhat con­
versations and work with him did vou have from that middle 
of March right on up to the time that he left the job the end 
of July~ 

A. \V ell, he brought in another air conditioning man to 
straighten out some of these air conditioning problems, a 
fellow Goodman, if I remember it was, wasn't able to com­
plete. · 

Q. \Vas not able to complete~ 
A. He didn't seem to be; he didn't ever get them to 

work. 
·page 196 r . Q. \Vhat happened 1. 

A. \Ve discussed this problem with him and 
he brought in another air conditioning man to try to correct 
it. 

Q. "Tho. did he bring 1 
. A. Brought Norris Wood. 

Q. Has his company in Baltimore 1 
A. Right, he had a company in Baltimore, at the time, sir, 

air conditioning company. 
Q. Did Wood complete1 · 
A. First trip he didn't. He came in there and worked a 

week, I believe, then he left and-drawed, if I remember, · 
one check and then he left and went back and Goodman came 
back on the job. 

Q. Was Norris working for Thum:ni.1 
A. \Vell, he paid him. So he had to be working for him, 

I guess. . 
Q. All right, sir. Goodman came back. Did he finish up1 
A. No, sir. 
Q. Well, 'vhat hanpened 1 How did you-all get it done 1 
A. Well, I called for a meeting. I .asked for a meeting be­

tween-or suggested a meeting between Mr. \Vood and_ Mr. 
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Thumms to iron out the problem, what was going 
page 197 r to take place on the thing,. so we had a meeting 

in the trailer. In fact, our secretary called Mr. 
Thumm and he met Mr. Wood and myself. 

Q. \Vhen was this~ 
A. The exact dates I can't remember. Sometime around the 

third week in June I suppose. 
Q. Well, what happened~ 
A. Mr. Thumm made the statement in the trailer that he 

wanted-he gave him-I remember he handed -a letter to 
Mr. \Voods, a letter of default, saying he wanted-he was 
quitting the job, that he had sunk some sixty thousand dollars 
in some venture-I. took for granted it was National Sheet 
Metal or whoever he was with-and he had spent all the money 
he conld spend. 

Q. Said he had sunk s"ixty thousand dollars in the National 
Sheet? 

A. Right. That he had sunk sixty thousand dollars in this 
venture, which I gather it was, and he was pulling off the 
job, that he wouldn't complete it. 

Q. Mr.-
A. He did make one statement that we found differed at 

the time-

The Cqurt: You will have to speak up. I can't hear you. 

A. He made a statement at the time that he 
page 198 r would sell us any materials needed to complete 

this job on a C.0.D. basis at his actual cost, and 
later on about-when Mr. Allen took the contract to finish­
he. finished it with us, the contract; he agreed to compiete 
the job-and the first order of materials we needed was 
some dampers made by Walker Manufacturing Company, 
which was the approved damper, and when we went to-sent 
Mr. Allen down to get the dampers and he came back and he 
said, "I thought Mr. Th?.1,mrn.'i was going to sell you these 
dampers at cost~" I said, "That was my impression." He 
said, "Well, these prices are not cost." So I called \Valker 
Manufacturing in Saint Joe, Missouri, and found the cost of 
them and he was almost doubling his money. 

Q. Thumm was doubling the price on you~ 
A. He gave us the price of some nine hundred dollars 

on these dampers and I bought them ,for some four seventy­
eight or four seventy-six. 
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* * * * 

page 216 r 

* * * * * 

CROSS EXAMINAT.ION 

By Mr. Willcox: 

* * 

page 221. r 

* * * * 

Q. Mr. Shadrick, after you :finished this job in September, 
. or whenever you did, did you ever make up a bill and send it 
to anybody for these back charges?· · 

A .. Who.you send it to? 

· Mr. Kanter: What was that? 
A. Who would you send it to~ 

By Mr. Willcox: 
Q. vVell, I asked )70U-

The· Court: The question is did you send it to. 
A. Didn't have anyone to send it to, no, sir. 

By Mr. \Villcox: 
Q. Why didn't you have someone to send it to? 
A. Beg pardon? 
Q. \Vhy didn't you have someone to send it to~ 

·A. Nobody left on the job in this contract. He had already 
defaulted. He was pu1led off the job. · · 

Q. You knew there wasn't any sense sending 
page 222 r it to National Sheet Metal? 

· A. National Sheet Metal andVirginia Heating 
as far as we were concerned were the same company. r_rhey 
were doing the same work. 

Q. Who told you that? 
A. Beg pardon~ 
Q. Who told you that? 
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A. It was the indications of it. Mr. 'Thumms was out there 
running the job and financing the money; Who owns it~ 

Q. Did you know Mr. Thumm was an officer and sole stock-
holder of National Sheet MetaH 

A. Did I know that~ 
Q. Yes; . 
A. I didn't have any reason to know what the situation 

was with National Sheet Metal. The only man I had any 
dealings was with Mr. Thitmms. 

Q. You didn't know what capacity J:ie was there, did you~ 
A. Well, he ·was running Virginia Heating when I was 

calling him. 
Q: He is running Virginia Heating today, isn't he~ 
A. That's true, yeah. . . 

Q. He_ was running Virginia Heating before· 
page 223 ( you ever had that job at Camp Allen, wasn't he~ 

A. I don.'t know. I can't tell you anything up to 
January 1965. 

Q. You came on the job in January and you didn't see 
Mr. Thumm until late March, what you said~ 

A. That's right. I only came to the. job one time, then I· 
went to New Orleans to set up another job, and I was back 
in March. 

Q. And you base your assumption that Virginia Heating 
was involved because you saw Mr. Thumm on the job~ 

A. He would call Mr. \Voods and that's what Mr. Woods 
passed. on to me, that Virginia Heating was taking over the 
contract. 

Mr. Kanter: No, no, please. Don't tell what Mr. \V.ood told 
you. 

By Mr. Willcox: . 
Q. Not what Mr. \Vood told you. You never saw any 

contract with Mr. Thumm~ 
A. We don't have a contract with Mr. Thumm. 
Q. Never did have a contract with Mr. Thumm~ 
A. Not to my knowledge, no, sir. · 

Mr. \Villcox: Thank you.·· 

* * * * 
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page 253 r 

* * ' 

"WILLIAM H. BROWN, defendant, cailed as a witness on 
11is own behalf, having been first duly sworn, was examined 
and testified as follows : 

DIRECT EXAMINATION 

By Mr. \Villcox: 
Q. · Tell us your name, age and residence? 
A. William H. Brown. I am .forty-five years old. I' live 

1~01 Brunsw,ick A venue, Norfolk. 
Q .. And \vhat is your line of work~ 
A. I am sales manager and partner in Virginia Heating 

Distributors. · . . 
Q. And how long have you been sales manager of Virginia 

Heating Distributors~ 
A. Since 1953. 
Q. And when did _you become a partner in Virginia Heating 

Distributors~ 
. A. \Vell, the agreement was formally signed I believe in. 

April 1965, retroactive to January 1, 1965. 
. Q. Mr. Brown, you on Friday heard a deposi-· 

page 254 r tion read by a man named Turbin from Alabama 
in which he stated that someone named Brown 

was working for National Sheet Metal on this· job. in- Camp 
Allen, did you not? 

·A. Ye~ . 
. Q. Did you ever work for National Sheet Metal rn any 

capacity1 · 
A. No, sir. 
Q. Did you ever work on the job at Camp Allen supervjs~ 

ing sheet metal work~ 
A. No, sir. 
Q-. Did you have any connection· with the job at Camp 

Allen~ 
A. None whatsoever. 

Mr. Wrncox: Answer Mr. Kanter. 
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CROSS EXAMINATION 

By Mr. Kanter: 
Q. Mr. Brown, I understand that you were not a partner 

at the time this contract was let back in 1964? 
A. That's right, sir. -
Q. And I take it that even though you technically became 

a ·partner on January 1, 1965, that you had no- connection 
with this job-whatsoever? 
_ A. None, sir. 
page 255 r Q. You did not go on the job or deal with 

.Mr. Wood or any people from -Progressive? 
·A. No, sir. I was on the job one time before the job 

actually even started. I went down in the capacity as sales 
manager of Virginia Heating and I met Mr. Joe Wood, who 
hap-pened to be on the job that .day. My interest was that we 
had quoted the air conditioning and heating equipment to 

- Progressive Construction and I was following up the quota­
tion. 

Q. But you yourself really do not know anything of the 
dealings between Mr. Thumm and Mr. Wood? 

A. No, sir. -

Mr. Kanter: All right, sir. I have no further questions. 

RE-DIRECT EXAMINATION 

By Mr. -Willcox: 
· Q. Mr. Brown, in your capacity as sales manager for 
Virginia Heating you were aware Virginia Heating was 
furnishing materials and cash to National Sheet Metal 1 

A. Yes, sir. 
Q. And were these handled on your books in the normal 

manner they would have been handled for any 
page 256 r customer 1 

A. Yes, sir. · Anything that was sent to the 
Armed Forces Staff College job was billed normally, as we 
would to anybody, to National Sheet Metal. 

Q. And National Sheet Metal had an account on your books 
like any other customer? · 

A. Yes, sir. 

Mr. Willcox: That's all. 
The Court: You may step down, Mr. Brown. 
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* * * 

LIN\VOOD A. THUMM, defendant, recalled as a witness 
on his own behalf, having been previously swoi:n, was ex­
amined and testified as follows : 

DIRECT EXAMINATION 

By Mr. \VHlcox: . . 
Q. Mr. Thumm, I hand you a ledger sheet labeled in blue 

ink National Sheet Metal, Inc., and in red ink, material 
something, and ask you what it is~ . . . 

A. rrhis is the ledger sheet involving the materials. froin 
our invoices supplied to National Sheet Metal to 

page 257 r complete their contract. 
. Q. By ".our" YOl} mean who' 

A. Virginia Heating Distributors. 

·(Exhibited to Mr. Kanter.) 

Mr. ~anter: Judge, I have no objection. Mr. Willcox wants 
to introduce the materiel arid labor records of Virginia Heat­
ing Distributors in connection with the job. I have no objec­
tion to it, sir. 

· The Court: All right. Now, the first group of documents 
. you handed me is the materiel exhibit which shows material· 
furnished to National Sheet Metals, Inc.? . . 

Mr. Willcox: Yes, sir, that is the ledger sheet of Virginia 
Heating showing the materials furnished to National Sheet 
Metal, Inc. · 

The Court: All right. And there is no objection to this 
being marked Exhibit 9. 

(So marked by the court.) 

By Mr. \Villcox: 
Q: Mr. Thumm, I hand you another series of ledger sheets 

and ask you what they are?· 
A. These are the actual disbursements of monev made bv 

Virginia Heating Distributors to National Sheet· 
page 258 r Metal covering payrolls, any other items for 

which we actually paid out money. · 
Q. This is the-your original record of the other sums 

advanced or paid by Virginia- Heating for the· account of 
. National Sheet Metal, Inc.? 
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A. That is true. 
Q. Whereas the other one covers material only7 
A. Which is substantiated by our invoices and bming~. 

The Court: Defendant 10. 

(So marked by the court.) 

By Mr. Willcox: 
Q. Mr. Thumm, I now hand you a book labeled payroll 

book and ask you what that is 7 
' A. This is· the actual payroll records of National Sheet 
Metal on the Camp Allen and Armed Forces Staff College 
projects. 
· Q. And I hand you a similar book and ask you what this 
is 7 

A. This is the record of the same. 

Mr. Kanter: Excuse me, Your Ilonor. I-he said it is the 
same. \Vhat is that7 same book or same type of record 7 

The \Vitness: It is the same type of record. 
page 259 ( It still-I think it concerns, if I am not mistaken, 

a different period of time. 
· Mr. Kanter: Now, if Your Honor please, I-

The Court: Well, if the witness can't identify the book, 
it is a proper objection. 

Mr. Kanter: It is more than that, Your Honor. I don't 
know whether he can identify them or not, but in discovery 
Mr. Thumm testified that he neither had nor had access to 
any records of National Sheet -Metal, and if Your Honor 
please, I don't know when he acquired these, but I don't be­
lieve they are properly usable. I don't know what Mr. ·wm­
<Jox is going to ask him about them, frankly, but we-

The Court: Do you want to take this up in the absence 
of the jury or how do you want to work this 7 

Mr. Kanter: \Vhatever Your Honor prefers. 
The Court: These books purport to be payroll books of 

National Sheet Metal. 
Mr. Willcox: Yes, sir. . 
Mr. Kanter: I also have in my possession, Your Honor, 

that Mr. Willcox just handed me, a group ·Of withholding 
statements that purport to be employers copies 

page 260 ( for 1965 withholding for National Sheet Metal, 
Inc., and of course, I don't know when Mr. 



104 . Supreme Court of Appeals of Virginia 

Linwood A. Thumm 

Thumm got them but they should have been furnished me. 
The Court: Well, suppose we inquire into that. I will 

permit you to inquire into that. I don't think it is necessary 
to send the jury out. 

By Mr. Kanter: 
Q. Mr. Thumm, when did y01i get these National Sheet 

Metal, I~c., records~ 
A. These records were records which were in Mr. Alvis's 

office, who took over this job in January or Februar)~ of 
1965 and maintained all the ·payroll records and actually 
supplied the men, the labor, then for the job. . 

Q. \:V ell, why, Mr. Thumm, did you not either inform Mr~ 
\Villcox or me that these were available for our inspection 
prior to trial when you were examined in my office, sir~ 

Mr. \\TilJcox: If Your Honor please, Mr. Kanter issued a 
subpoena duces tecu,m for Mr. Thumm to bring everything 

he could get. his hands on. And he did bring 
page 261 r them and they were here on Friday. 

Mr. Kanter: Here Friday in this courtroom~ 
The Court: As I understand it the question is directed to 

the failure to produce at the time of a discovery deposition. 
Mr. Kanter: ·well, in answer to actual question Mr. Thnmm 

said_:_ 
The Court: \\Tell, just inquire-you may inqnirc of him. 

Bv Mr. Kanter: 
··Q. \:V ell, remember your telling me, sir, that all of the 

records of National Sheet had been taken up to a warehonse 
in \:V ashington by Mr. Jackson~ · · · 

A. Yes, I do. 
Q'. And that before the discovery deposition you had actu­

ally tried to contact him to get those records out of the ware­
house-

A. That's true. 
Q. -but had been nnable to get them by the time we met' 

in my office~ And· how abont these records, these payroll 
records~. Didn't you know that Mr. Alvis had these in his 
possession, sir~ · . . 

A.· I was not aware of it at the time of the deposition. 
I should have realized it possibly, because 

page 262 r he kept the payroll records and I had the copies. I 
didn't 1{no_w what value they might be. 
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Q. When did you discover these records were in fact avail­
able here in his office~ 

A. \Vhen I checked wjth Alvis just recently after Mr. 
'Willcox informed nie that we should come up with everything 
we had in the way of available records, so I asked him for 
'what he had that had not been supplied previously. 

Mr. Kanter: Your Honor, as I say, I tried to get the rec­
ords from Mr. Thumm. I discovered· that Mr. Jackson had 
been working round Norfolk and was working for the Broudy 
organization and summoned him. 

The Court: \Vell, gentlemen, the subpoena here-the job was 
taken over at the request of Progressive-

Mr. Kanter: Virginia Heating. 
The Court: -Progressive by Mr. Allen, who completed the 

job "when National Sheet Metal went off the work in Jnly of 
1965. 

Mr. Kanter: Right. 
rrhe Court: And as I understand, this witness's testified 

that these were records in the hands of Allen, the contrac­
. tor. 

page 263 r Mr. 'Willcox: No, sir. 
· The Witness: Not Mr. AUen. 

Mr. Kanter: No, Your Honor, there is another man. 
Mr. \Villcox: These records pertain to January, February~ 

March, April, May, June, sir. 
The Court: Who is Alleri ~ 
The \Vitness: Alvis. 
Mr. Kanter: Alvis. 
Mr. \Villcox: He was employed by National Sheet Metal 

during the period-before, during and after the telephone 
call that allegedly completed the new contract. These records 
are intended to show that National Sheet Metal continued w.ith 
the work, paid the men, withholding, and so forth, even though 
the monev was actuallv- . 

The Co~ut: Overrul~ the objection, Mr. Kanter: NotP your 
exception. 

DIRJ1JCT EXAMINATION (Cont'd) 

By Mr. \Villcox: 
·Q. Mr. Thumm, at how many locations was work going on­

different locations~ 
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page 264 r A. Only on the jobsite where we. had a ware­
house and at the National office at 1030-1080 

Y.,T est 39th Street. 
Q. Could one of these apply to one and one the other~ · 
A. It might be possible-now, I have not examined them 

very carefully-that one of them is just a shop record and the 
other is the field record of the man working in the field. 

Mr. Kanter: Well, Your Honor-
. The Court: I sustain the objection. If this gentleman can­

not identify them, that's the answer. 

By Mr. '\Villcox: 
Q. Where did Mr. Alvis work~ 
A. Mr. Alvis's main office was on Virginia Beach Boulevard 

at his shop located there. · 
Q. But in his employment on this job where was he physic­

ally located~ in the shop or on the job~ 
A. He was in the shop at 1080 \.;Vest 39th Street. 
Q. Does one of these books-would you examine it-cover 

Mr. Alvis~ 

Mr. Kanter: ·vv ell, now, if Your Honor please­
page 265 ( The Court: Mr. Th11mm, if yol.1 cannot identify 

the papers, simply make that statement that you 
eannot identify them. If you know them and are familiar with 
them and can identify them, then tell us that. 

The "\Vitness: I know them as payroll records, Your Honor. 
The Court: But You cannot identify them. Is that correct~ 
The Y.,Titness: Oh, yes. 
The Court: Have vou seen them before~ 
The "\Vitness: Yes, yes, Your Honor. I was trying to dif­

ferentiate between the two books, which I could not do. The 
only thing I could see was that they covered a different period 
of time, that was all. · 

The Court: All right. 
Mr. "\Villcox: Your Honor, I offer these. 
The Co1irt: Defendant's ll and 12. 

(So marked by the court.) 

Mr. Willcox: r offer also, sir, the employer's copy of the 
withholding statements. 
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The Court: Any comments on these~ Defendant's Exhibit 
13. 

(So marked by the court.) 

page 266 r Mr. Kanter: -What's that, Tom~ 
Mr. -wmcox: It is the checkbook. 

Mr. Kanter: Judge, I have no objection to this book. Mr. 
Willcox is offerjng the checkbook to show that checks ceased 
to be iss:ued as of a certain date from this checkbook. I have 
no objection to it. 

Mr. \i\Tillcox: If Your Honor please, Mr. Kanter has agreed 
this is the checkbook of National Sheet Metal, Inc. 

Mr. Kanter: I haven't agreed to that. He is going to identjfy 
it. I assume that it is. 

Mr. Willcox: I am sorry. 

By Mr. vVillcox: 
Q. What is that, Mr. Thumm~ 
A. This is the checkbook of National Sheet Metal, Incor­

porated. 
Q. This is the book on the account about which you testified 

on Friday that required the joint signatures~ 
A. That is true. 

The Court: This is Defendant's 14. -

(So marked by the court.) 

The Court: All right, anythjng further~ 

page 267 r By Mr. Willcox: 
Q. What is that-no, would you identify that, 

please~ 
A. This is the last statement issued by the Southern Bank 

on National Sheet Metal, Incorporated's, account through 
January 1965 . 
. Q. What was the balance shown in the account at that time? 
A. $137.55. 

Mr. Willcox: Your Honor, these can be stapled together. 
The Court: Defendant's 15. 

lSo marked by the court.) 
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Mr. Kanter: I have no objection to this last statement, Your 
Honor. It is apparently the last bank statement issued on 
National Sheet and I accept it as such. 

A. This is the statement as of May 20, 1965, $109.94 balance. 

By Mr. Willcox: 
Q. And what charges have been made against that account 

to reduce it from the hundred thirty some to a hundred nine 
since February 19651 
. . A. None other than there· must have been one 
page 268 ( or two small checks outstanding which came back 

after that time, plus the seventy-five cents a month 
service charged. 

The Court: Defendant's 16. 
(So marked by the court.) 

By Mr. 'Villcox: 
Q. Mr. Thumm, when did you first find out that Progressive 

was not going to m·ake the·payroll 1 
A. In July. The end of July 1965 we did not receive our 

usual check in return for payroll submitted and I called Farm­
ville to contact Mr. 'V ood and Mr. 'V ood at this time was 
engaged in a job at Fort Belvoir and was out of 'fow·n for a 
period of a couple of days and his office said that he could not 
be contacted. I discussed the fact that we had not received 
our check with his bookkeeper and I believe someone else 
in his office and they told me they didn't know what the 
trouble was, that I ·would have to talk to Mr. Wood. Finally, 
after about three days I did locate Mr. Wood at Fort Belvoir 
and he told me he would look into it and advise me when he 
returned to FarmviHe the next day. The following day l 
talked to Mr. Wood again and he told me that the balance 
of the contract had been used up and that they could 

not meet any more payrolls. By this time another 
page 269 ( full week had gone on and we had another pay-

roll to submit, for which we were not reimbursed. 
'At this time I called Mr. 'V ood and he told me he would meet 
me on the job the next day to discuss this matter: Ai1d the 
following day I went down to the shack and we had this meet­
ing and. he told rhe a:t that tiine· that he wanted a lettei; of 
default from me on the job, which was written :the following 
day. '\Te did not then or thereafter receive either of the two 
payroll checks which o\\dng us-owing- ' ·· · ' ' 1 
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The Court: Just.a mo:rµent. . 

By Mr. Willcox: 
Q. Were, your weekly payroll submissions made on:- , 

The Court: Just one second, Mr. Willcox. Is that-the letter 
of default that you mentioned that Mr. \Vood wanted, is that 
your exhibit-Plaintiff's 81 

Mr. Kanter: It is a letter dated July 24th I believe, Your 
Honor. 

Mr. Willcox: July 27th. 
The Court: July 27th 1 
The Witness: That's the letter. 
The Court: All right. 

page 270 r By Mr. vVillcox: . 
Q. vVere your weekly submissions for payroll 

reimbursement made on Virginia Heating billheads 1 
A. Made on plain stationery. 
Q. I hand you two documents and ask you what they are? 
A. This is the weekly payroll submission for week ending 

July 14th in the amount of $2,803.02 and the week of Jn]y 7th 
in the amount of $1,415.15. 

Q. Have those ever been paid? 
·A. No, Your Honor-no, sir. 

Mr. \Villcox: Your Honor, we would like to introduce them. 
The Court: This will be Defendant's 17 and 18. 

(So marked by the court.) 

By Mr. Willcox: 
Q. ·In jobs like this, Mr. Thumm, is a subcontractor required 

to carry workmen's compensation insurance and that kind of 
thing1 

A. Yes, sir. 
Q. Did National Sheet Metal have workmen's compensa­

tion-
A. Yes, sir. 

page 271 r : Q. -insurance on this job? 
A. Yes, they did. 

Q. And· all the other various kinds of insurance that are 
required~ · 

A. Yes, they did. 
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Q. Did Virginia Heating have any such insurance on this 
job? 

A. No, they did not. 
Q. What, if anything, is required to accompany a request 

for payroll on a government job 1 
A. Payroll affidavits have to be submitted weekly on a gov­

ernment form and supplied to the general contractor each 
week so that the general may in turn submit his voucher to 
the government for payment. 

Q. And who submitted that affidavit in connection with 
these payrolls all through the spring of 19651 

A. National Sheet Metal Company. 
Q. They were submitted to Mr. Wood's company? 
A. Yes. 
Q. And who was the top official of Progressive directly con­

cerned on a day-to-day basis with the jobs here in Norfolk? 
A. Mr. Ralph Wood locally. 

Q. He was the superintendent on the joM 
page 272 r A. ':l~hat's true. 

Q. And he is not one of those gentlemen who 
has appeared here so far? 

A. No. 
Q. Did you have frequent contact with him 1 
A. Infrequent, not frequent. 
Q. Did .YOU have any contact with him prior to the tele­

phone conversation of February 19651 
A. Yes. 

The Court·: This is the local supervisor for Progressive 1 
The Witness: Yes, Your Honor, on the job. 

By Mr. "'ii\Tillcox: 
Q. Mr. Thumm, did National Sheet Metal, Inc., ever go 

into bankruptcy1 · · 
A. Never. . 
Q. Did you ever tell Mr. Turbin-excm;e me, I can't re­

ri1ember his name, the man from Alabama Electric-that 
National Sheet Metal had taken bankruptcy1 

A. I don't think I made such a statement, no. 
Q. How many contacts did you ever have to Mr. Turbin 1 
A. EYactly one that lasted about :fifteen minutes. 

page 273 r Q. And took place where 1 
A. In the shack on the job at Camp Allen. 

Q. And that was the only contact you ever had 1 
A. That's true. 
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Mr. vVillcox: That's all, Your Honor. 

CROSS EXAMINATION 

By Mr. Kanter: 
Q: Mr. Thumm, Virginia Heating did hire Mr. Turbin to 

do the wiring control on· the air cond]tioning and heating 
units out there on the job, didn't you? 

A. Virginia Heating agreed to pay him, that is all. 
Q. \i\Tell, without pulling out that letter again-

Mr. Kanter: May I.have the exhibits, Yo~u Honod 
The Court: Is that the one~ 
Mr. Kanter: Yes, Your Honor. 

By Mr. Kanter: 
Q. Mr. Thumm-

Mr. \i\Tillcox: If Your Honor please-
. The Court: .Just a moment. 

page 274 ( Mr. V\Tillcox: Just for the record I would like 
to restate my objection on the grounds of rele­

vancy, that no transactions between the defe;ndant and a third 
party are relevant here and with the understanding it con­
tinues throughout the exaniination concerning the relation­
ship between the defendant and Alabama Electric. 

The Court: All right. 

By Mr. Kanter: 
Q. Mr. Thumm, when yon wrote to Mr. Turbin, as this 

Jetter in Plaintiff's Exhibit 4 shows, and said, "Relative. to 
our conversation in Mr. \Vood's office. concerning the wiring 
of the furnaces on the Camp Allen site, you are to proceed with 
this work at a cost of ten dollars per nnit," and this is written 
as Virginia Heating Distributors and signed very truly yours, 
Virginia Heating Distrilmrors, L. A. Thumm, do I take it, 
sir, that yon do not feel that that letter is a hirin.it' of the 
Alabama Electric Company to do that work for Virginia 
Heating~ · · 
' A. Yes, that's a definite authorization to proceed ,\Tith the 
work. · 

Q. Well, in other words, the next sentence said, 
page 275 r "Invoices wi11 be submitted on a monthly basis un­

til the ·work is completed and will be paid promptly 
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on the 10th of the following month' by us." Didn't you tell· 
him to submit his invoices to Virginia Heating Distributors~ 

A. Yes, I did. . . . 
Q. Well, wouldn't you say, sir, in fairness, Mr. Thumm, 

that Virginia Heating Distributors hired Alabama Electric 
to do the electrical wiring work on the job, sir~ 

A. I don't know how technical vou can be. I hired Alabama 
Electric to do the job and Alabai{ia Electric insisted that Vfr­
ginia Heating give him a letter of confirmation and agree to 
pay. Now if that is a contractbetween Alabama Electric and 
Virginia Heating, I can't deny it. 

Q. Is there any separate contract or paper between National 
Sheet Metal and Alabama Electric, sir? · 

A. No, sir. 
Q. Now-

The Court: Hold it just one moment, Mr.-Mr. ·wrncox 
or Mr. Hollis~ · 

(The court and col'msel for both sides conferred out of the 
hearing of the jury.) · 

page 276 r By ~fr. Kanter: 
Q.. Mr. Thumm, I hand you this Defendant's 

JDxhibit 13, which is a list of '\vithholding forms that apparently 
National Sheet Metal filled out sometime prior to April 15, 
1965, for federal income tax purposes for employes. Is that 
correct~ 

A. That's correct. 
Q. Were they done in your office or Mr. Alvis's office? 
.A. They were done in National Sheet Metal's office. 
Q. VVell, who did those-who physically . prepared those 

pieces~ 
A. Mr. Alvis prepared them all. 
Q. Mr. Alvis was then working for the National Sheet 

Metal- · 
A. That's true. 
Q. -around AprjJ of that time? 
A. Yes, from January until that June, sometime in June. 
Q. Well, did you not know, sir, that those W-2•forms would 

haw~ to be in existence when yon testified in my office in 
April of 1966? 
·A. Yes; I did. 

; . 
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Q. Well, why, Mr. Thumm, were they not pro-
page 277 r duced for us by counsel~ . 

A. I assumed that these were actually in Wash­
ington along with everything else, because I had asked Mr. 
Alvis to submit everything he had to me.· 

Q. \Vell, now, let me ask you this: Do you find any with-. 
holding form ·in there for this young gentleman who came 
down here and you paid, I believe the testimony was, six 
hundred and some dollars for .two weeks work, twelve dollars 
an hour, Norris Wood, to do· certain air conditioning work 
on the job~ · 

A. No, and this was after this period. 
Q. After that period. Has there ever been any W-2 suh~ 

rnitted for Norris \Vood ~ 
A. No, because Mr. Norris ·wood contracted this and paid 

his own withholding and social security. . 
Q. In other words, when Virginia Heating-when you gave 

him a check of Virginia Heating you gave him the fulI 
arnounU You didn't take out any deductions~ 

A. No deductions whatsoever. He was a contractor on·an 
hourly basis. 

Q. ·so you won't file any W-2 form~ 
A. Nothing. 
Q. But he was hired in your office, was he not, sir~ 

A. He was hired in Virginia Heating's office, 
page 278 r yes. 

Q. And isn't what he said true, Mr. Thumm, 
told him that Virginia Heating lrnd taken over that VOU 

this foM 
A. No, I ·didn't put it to him in any such words. I think he 

got that from his father or from someone else concerned 
with Progressive Construction, if he got such information. 

Q. vVell, what words did you put it to hl.m in when you 
hired him from the Virginia Heating office~ 

A. I told him that I was trying to complete the job and 
that we were running into certain problems and needed addi­
tional help. 

Q. Well, now, Mr. Thumm, let me ask you, sir, when you 
say "I," Tfok Thumm is known as Virginia Heating Distribu­
tors, isn't that right, around Norfolk and in the trade~ 

A. Yes, but not as far as this job was concerned. 
Q. Well, let me ask you,·when you said to this young boy 

sitting behind your desk at Virginia Heating rnstributors 
office, "I am going to complete that job," do you think that he 
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would take that to mean Virginia Heating Distributors was 
going to complete it or I, Tick Thumm, as assistant treas­
urer of National Sheet Metal, is going to complete the 

job? 
page 279 r A. "'Nell, Mr. Kanter, going back on this thing, 

my first contact with Mr. Norris 'Vood was not 
jn Virginia Heating Sheet-Virginia Heating office; it was 
at the shed at Camp Allen. 

Q. But everybody has .known you for thirteen years as a 
competent heating man and material-heating and air condi­
tioning materials man in and around the Tidewater area. You 
are in the Langley job and jobs all .over this area, aren't you, 
Mr. Thumm? 

Mr. Hollis: If Your Honor please, we objeet. Mr. Kanter 
is now arguing with the witness. 

The Court: Don't argue. Ask questions. 

By Mr. Kanter: 
· Q. In the trade, Mr. Thumm, even from June of 1964, all 

the way to the time this job was completed isn't Mr. Tick 
Thumm known as Mr. Virginia Heating Distributors? 

Mr. Wmcox: If Your Honor please, that's an impossible 
question for this witness to answer. Mr. 'Vood about whom 
he was inquiring wa.s somebody came here for the first time 
in his life from Baltimore on this job. 

The Court: I think that the question when 
page 280 r you determine the fact that he owns or at the 

· time owned exclusively the Virginia Heating is as 
far as it can go in that respect. 

Mr. Kanter: All right, sir. 

By Mr. Kanter: 
' Q. ·what words, exactly-when you say you told young 
Norris Woods "I arri trying to complete this job," did yon 
amplify that at all, Mr. Thumm? 

A. No,.,I did not. 
Q. You just said, "l'ni. trying to complete this job"? 
A. Frankly, there was so little conversation at the time I'm 

not at all certain of what was said or that there was anv 
explanation giVert. Mr. Norris VV'bod ·was a complete strange

0

r 
in this territory. He was brought in here by his uncle to help 
so1'7e a ifroblem and that Was the extent of it. 
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Q. You and Joe Wood were complete strangers too, essen­
tially, except for the August 31st conversation, weren't you, 
sid 

A. That is true. 
Q. And in the August 31st conversation you were known 

to Joe V\T ood as the materiel supplier for National 
Sheet who was worried· about getting his money 

page 281 r for the materials, weren't you? 
A. That's true, but isn't it possible f~ff a man 

to be involved in more than· one particular activity? 

The Court: Don't ask counsel questions. 

By Mr. Kanter: 
Q. Mr. Thumm, when you called·Joe \Vood and said, "I am 

going to take over this job and cqµiplete it," what amplification 
at that time did you make as to what you meant when you 
said, "I am taking over"? 

A. I made it very plain to him that I would supply the ma-
terials if he put up the money weekly for payroll. · 

Q. Did you at that time tell him foat you were interested 
financially in National Sheet Metal and that you were taking it 
over as National Sheet Metal? 

A: I don't think any explanation was made. I told him that 
the job-that I would attempt to finish the job. 

Q. Now, Mr. Thumm, in all reasonableness, with a man 
. like Joe Wood or anybody else, knowing you as the mnteri:el 

supplier for National Sheet who had called him three months 
earlier worried about getting his money and though-

Mr. Hollis: If Your Honor please, Mr. Kanter 
page 282 r is arguing the case now. 

The Court: I sustain it. 
Mr. Kanter: I am asking a question. 
The Court: Gentlemen, I sustain the objection. Go ahead. 

By Mr. Kanter: 
Q. Mr. Thumm, do you think it reasonable that Joe \Vood 

would assume when you say "I am taking-" 

Mr. Hollis: Y01ir Honor please, I object. The witness 1s 
not called upon to say what's reasonable to Mr. Wood. 

The Court: I am going to sustain the objection. 
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Mr. Willcox: If Your Honor please, Mr. Kanter has been 
-0ver it before. , 

Mr. Kanter: I agree with you, because that is the ultimate 
issue these gentlerirnn have got to decide. 

The C?prt : All right. 

By Mr. Kanter: 
Q. Mr. Wood, you testified on Friday that yon lost, I 

believe, did you say $58,000.00? 
A. $57,000.00. 

page 283 r Q. $57,000.00. Will yon explain to His Honor 
and the gentlemen of the jury how yon computed 

ihat loss? 
A. I don't quite follow you on this. . 
Q. I . want you to tell Judge Johnston and these gentle­

men how you can tell us that you lost on the job $57,000.00? 
A. vVell, it is simply a matter of billings to National Sheet 

Metal Company for which we were not paid amounted to $57,-
000.00 more than we received. 

Q. \Vell, now, let me see if I can understand. You received­
! say "yon," I am combining National Sheet Metal, Inc., and 
Virginia Heating Distributors_,;.a total $142,300.00, just seven 
hundred dollars under the contract price, did you not? 

A. That's true . 
. Q. All right. And what was the total amount of materiel 

you supplied this job, sir? 
A. Approximately sixty thousand dollars. 
Q. And what was the total amount of payroll that went 

jnto the job? 
A. The difference between sixtv and a hundred and fortv-

two, which would be $82,000.00. ·· · · · 
Q. All right, sir. And I am asking you did you not collect 

that much money from Progressive, a hundred forty-two 
thousand some odd dollars? 

. page 284 · ( A. Yes, we did. . 
Q. Well, tell us then how yon contend that. you 

lost' sixty thousand dollars-$57 ,000.00 on this joM 
A. Because we billed for evidently close .to $200,000.00. 
Q. That's what I am asking. You find me where yon billed 

for $200,000.00? 
A. Well, Mr. Kanter, if you will total up all these records 

I am sure they wm total exactly that figure'. Our ledger 
sheets don't lie. 
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Q. Mr. Thumm, you total up. Did you not submit on your 
last affidavit forms for· Progressive that you had put in just 
what you said, eighty some thousand dollars in payroll 
throughout the job and some slightly under-about $58,000.00 
·Of materiel~ 

A. No, I did not. vVe don't have to submit anything like 
that. 

Q. vVell, now, will you tell Hjs Honor and the gentlemen of 
the jury where you came up with the figure of having lost 
:$57,000.00~ Tell me what you spent in payroll and materiel~ 

Mr. \Villcox: If Your Honor please-
The Court: Just a moment. 

Mr. \Villcox: If Your Honor please, the exhibits 
page 285 r which are already in evidence clearly show that. 

The Court: This is cross-examination, Mr. vVill­
cox. I am going to permit it and note your exception. Go 
ahead. 

A. vVhat is your Jast question~ 

By Mr. Kanter: 
Q. Mr. Thumm, maybe I misunderstood you. I heard you 

to say a few moments ago that you had spent on the job 
in matedal approximately sixty thousand dollars. And that 
you had spent in payroll approximately $82,000.00, which 
comes to a hundred fortv-two thousand~ 

A. I didn't say we h~d spent that. You misinterpreted my 
statement, either that or I misunderstood your question. I 
said we received $82,300.00. 

Q. How much did you spend in materiel exactly~ 
A. I would say sixty thousand dolJars. 
Q. All right, sir. Y.,T elJ, you didn't finish the job and you 

didn't deliver all-
A. Obviously we have~. 

The ·court: Just a moment, Mr. Thumm. \Vill you specify 
whether you are talking about Virginia Heating or National 
Sheet Metal as yon go~ 

page 286 r By Mr. Kanter: 
. Q. Y.,Tell, I understand Virginia Heating sup-

plied all .of the material to the job. Is that correct~ 
A. That's true. There were a few items bought outside 

which in all cases went through our books and ·were billed 
to National Sheet Metal. 
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Q. All right, sir. And you say that approximates sixty 
thousand dollars ? 

A. That's true. 
Q. All right, sir .. Now, what did you spend on payroll on the 

job from the time-and I say "you," Your Honor, I mean 
combined Virginia Heating and National Sheet, and I am 
talking about everything that went through the National 
Sheet books and is included on the \¥-2's and you can include 
what you paid Alabama Electric and Mr. Norris 'Wood and 
to Mr. Allen? · · 

A. I think they would total probably $135,000.00. 
Q. All right. Do you have the figures here in court to 

show us what that total payroll is, sir? . 
A. Yes, sir. · 
Q. And have you totaled them up, Mr. Thumm? . 
A. Vv e didn't carry as a running total,· because each 

monthly check reduced the total and left a balance,. and as 
such the total has never been made. · 

. Q. But it is your contention that those ledger 
page 287 r sheets-which one is it, sid . 

A. These are the checks. 
Q. These are the payroll or the material? 
A. They are all the payroll and other items. 
Q. It is your-when you say payroll and other items, what 

other items do you mean, sir? 
A. ·Let me look at this. ·There were other things, purchased, 

as I said, outside; for example, Stanley Bryan set up the 
books. There was a legal fee in there fo:r that. rrhere are· a 
number of miscellaneous things, all of which were carried 
through these books and charged to National Sheet Metal's 
account here. · 

Q.- I am not now talking about legal fees for formation of 
the corporation. I am ta.Jking about, sir, the payroll that 
National Sheet and Virginia Heating combined spent on the 
job, including such men as Norris \Vood and Alabama and 
Mr. Allen, who you had to bring in there after Alvis left 
or Goodman left? 

A. They would still total $135,000.00. 
Q. And it is your contention, sir, that this sixty-thousand­

dolJar Joss has been sustained as a result of your only having 
collected a hundred forty-two but as between these two ledgers 
having spent two hundred? 

A. That's correct. 
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Q. And that these ledger sheets will jndicate 
page 288 r that you spent approxjmately would it be $140,-

000.00 in payroll~ 
A. Very close to that. 

Mr. Kanter: All right, sir. That's Plaintiff's Exhibit 10. 

By Mr. Kanter: 
Q. ,Now, Mr. Thumm, besides no \V-2 for this fellow Norris 

Wood, how about Mr. Allen~ Were them any \7\L2's .made out 
at all on National Sheet for Mr. Allen~ 

A. Same arrangement with him. He was working as an 
individual subcontractor on an hourly basis and paid his own 
withholdjng and socjal security. 

Q. Mr. Thumm, when Allen came to yolir office-and I pre-
sume he did come to Virginia Heating- · 

A. Yes, he did. 
Q. -did you at that tiine tell him the same thing you told 

.Joe \Vood and Norris \Vood: "I am trying to do so and so/' 
or did you say at that time "I as assistant treasurer of 
National Sheet am attempting to do such and such"? 

A. I didn't specify anything to Mr. Allen. 
Q. But you feel that all of these people, I talfo it, knew 

that when you vrnuld do that in your office that you were 
talking about National Sheet and not Virginia 

page 289 r Heating Distributors~ 
A. I wasn't concerned with that, actually. \\Thy 

can't I be involved in ten djfferent operations if it is possible~ 
Q. If you weren't concerned with it and you ·were involved 

in ten different operations, then why are you concerned that 
vou do not want the liabilitv to this transaction to attach to 
-~11 of your enterprises? ·· 

Mr. Hollis: If Your Honor please, it is· argumentative, I 
submit again. 

The Court: I will permit it. Overrule your objection. Go 
ahead. 

Mr. Kanter: Rea~ the question back, please. 

(The reporter read the question.) 

Mr. Willcox: If Your Honor please, l don't believe the ques­
tion is intelligible to. this witness or anyone else. 

Mr. Kanter: I will rephrase it. 
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By Mr. Kanter : 
Q. If you weren't concerned about whether; or not they un­

derstood which enterprise you were talking about, Mr. Thumm, 
then why are you concerned here today that you don't want the 
liability of this transaction to attach to Virginia Heating as 

well as National Sheet? · · 

page 290 r Mr. 'Villcox: Renew the objection, Your Honor. 
The Court: All right. Overruled. · Go ahead. 

A. Yo~ are losing me too. · 

By Mr. Kanter: 
Q. Mr. Thumm, yon understand what I mean, don't yon, 

sir? 

The Court: All right, gentlemen. 
A. Vaguely, yes. 

By Mr. Kanter: . 
Q. Well, what's the answer to it 1 
A. I guess the only answer. that I can give is that I didn't 

find it necessary to make such an explanation. 

Mr. Kanter: I have no further questions, Your Honor. 
The Court: Anything further f Anything further, Mr. ·wm­

cox 1 
Mr. 'Villcox: Yes, sir. 

page 291 r RE-DIREC'11 EXAMINATION 

By Mr. ''TiJlcox: 
Q. Mr. Thumm, who did yon expect to pay Mr. Allen his 

salary and Mr. Norris ·wood his salarv 1 
A. · Prog1~essive· Constrncti on Corn1jany. . 
Q. And these two sheets, Exhibits 9 and 10, do they show 

all disbursements made by Virginia Heating for the account 
of National Sheet MetaH 

A. Everything . 
. Q. And do they show all sums received by Virginia Heat­
mg-

A. Everything. 
Q. -from Progressive 1 
A. Complete ledger sheets. 
Q. And did you arrive at your loss by netting those-
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A. Yes, sir. 
Q. -to reach a figure of what~ 
A. $57,000.00 loss-$57,504.55. 
Q. Which was the difference between what you put out and 

what you got in~ 
A. That is correct. 
Q. Now, · in addition to the receipts shown on your 

books from Progressive, did National Sheet Metal 
page 292 r receive some checks direct from Progressive~ 

A. Yes, they did. 

Mr. Kanter:. They are all in evidence as Exhibit 2, sir. 
. Mr. 'Willcox: I understand that, Mr. Kanter, but you con­

fused the accounting here a few minutes ago. · 
The Court: No, no, no, no. Go ahead. 

By Mr. \Villcox : · 
Q. \Vould the disbursements in this book, Defendant's Ex­

hibit 14, indicate how those moneys were spenU 
A. Yes, they would. 
Q. So that the total moneys spent on the job by Virginia 

Heating and National, directly or in combination, would be 
reflected in the disbursements in this book and on here~ 

A. That is true. 
Q. And that total would approximate whaH 
A. ~pproximately $200,000.00 .. 

Mr. Kanter: I have no further questions. 

* * * * 

A Copy-Teste: 

Howard G. Turnei·, Clerk. 
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