


IN THE

Supreme Court of'AppeaIs of Virginia

AT RICHMOND.

Record N 0. 6395 .

VIRGINA :

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Rlchmond on Fri- -
day the 22nd day of Aprll 1966 ‘ :
PERCY LEE HILL, - ' Plaintiff in error,

agawmst

CURTIS H. THOMAS, .  Defendant in error.

From the Circuit Court of the Clty of Newport News :
" Henry D. Garnett, J udge

Upon the petition of Percy Lee Hill a writ of error and
supersedeas is awarded him on a judgment rendered by the
“Circuit Court of the City of N ewport News on the 28th day
of October, 1965, in a certain motion for judgment then there-
in dependmg, wherem Curtis H. Thomas was plaintiff and
the petitioner was defendant; upon the petitioner, or some
one for him, entering into bond with sufficient security before
the clerk of the .said ecircuit court in the penalty of ten
thousand dollars, with' condition as the law directs.
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RECORD
_ *o: *- "4__.,»* S w x0T
page 4991  INSTRUCTION NO. 1

The Court instructs the jury that in the exercise of reason-
able care, the following duties devolve upon a motorist oper-
. ating a vehicle over and along the streets and hlghways of -
this Commonwealth:

1. To keep a proper and efficient lookout for other vehiéles
then using the street or highway.

2. To avail himself of what such lookout dlscloses, SO as to
avoid injury to himself or others.

3. To look when looking is effective, and to prudently act

 -on what such lookout discloses. _

4. To timely and seasonably apply the brakes of his ve-
hicle when so to do would avoid a collision.

5. To operate the motor vehicle at a speed which is reason- -
able under the circumstances and conditions then obtain--
ing, and under no circumstances to operate the vehicle
in excess of the lawful speed limit. ’

The Court further instructs you that each of the foregoing
_ duties is a continuing duty, and if you beliéeve from the evi-
dence that the defendant, Hill, violated one or more of these
duties, then such Vlolatlon constltutes negligence, and if you
further believe that such neghgence was a proximate cause
of the accident.and injuries complained of, then you must’
find your verd1ct for the plaintiff, Curtis Thomas

* * * * *

page 54}  INSTRUCTION NO. 6

The Court instructs the jury that while the driver of a
vehicle within or approachmg an intersection has the rlght of
way over a vehicle in an intersection and turning to the left
‘therein,. this right of way does not relieve a driver within
or approaching an intersection of the duty of keeping and
mamtammg a proper and efﬁment lookout and of the duty
of using reasonable and ordmary care and caution in enter-
ing and passing through the intersection.
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page 55 ] INSTRUCTION NO. 7

The Court instructs the jury that the law does not require
every person riding in an automobile to be in perfect health.
If-a person is injured in an automobile collision through the
fault of a defendant, that defendant’s liability, if any, is in
no way lessened by reason of the fact that the plaintiff was
not in good health and that if the injuries sustained by the
plaintiff in the collision were made more severe or aggra-
vated because of the fact that the plaintiff was not in good
health does not in anywise lessen or minimize the liability,
if any, of the defendant to the plaintiff, Curtis Thomas, for

the defendant takes the plaintiff as he finds the plaintiff. - |

7

* * * * *

page 60 ] INSTRUCTION E.

The Court instructs the jury that under the law in this
State, as A, M, Apperson, the operator of the car in which the
plaintiff was riding, approached the intersection of Warwick
Boulevard with West Mercury Boulevard and before making
a left turn into Warwick Boulevard, he was required to exer-
cise reasonable care:

1. To yield the right of way to vehicles traveling west on

“Mercury Boulevard in close proximity to the intersec-
tion.

2. To keep his vehicle under reasonable control.

3. To keep a proper lookout for.approaching traffic and
-to act on what the lookout dlsclosed or should have dis-
closed. :

The Court further instruets you that Hill had the right
to assume that Apperson would comply with each and every
provision of the law as above set forth, until the contrary
appeared to him or in the exercise of ordinary care should
have appeared to him,

Therefore, if you find from the evidence that A. M. Apper-
son violated any one or more of the above provisions of the
law, then he is guilty of negligence and if you further find
that such negligence, if any, was the sole proximate cause
of this accident and the injuries complained of, then you
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are instructed that you must return your verdlct in favor
of the defendant, Percy Lee Hill.

¥ * * ‘ - * *
page 65 1 " INSTRUCTION H

The following Tables of speed and stopping distances show
the results of experiments made with automobiles, unloaded
except for the driver, equipped with four-wheel brakes, in
good- condition, on dry, hard, approximately level stretches
of highway free from loose material. . -
~ These Tables create no presumption in law.

SPEED IN AVERAGE TOTAL
STOPPING STOPPING
DISTANCE DISTANCE

Miles Feet’ . " Auto Average Driver Autos

per per Brakes Reaction Time .

Hour Second (In Feet) (% Second) - (In Feet)
o (In Feet)

10 14.67 T 5 11 16

15 22.0 12 - 16 - 28

: 20 2934 . . 21 22 - 43

.25 g 36.62 - 32 27 59

30 40 a7 . 33 80

35 513 63 38 101
40 - 58.7 ) 82 44 126
45 660 104 50 154
50 : - 733 128 - . 55 183

55 80.7 155 61 216

60 88.0 185 66 251

.65 95.3 217 T 288

70 ©102.6 252 qr 329

- 75 1099 - 289 82 " 371

80 1172 328 - 88 . 416

90 132.0 o 425 99 . 924

100 . 146.6 014 S0 109 623

.Refused.
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page 67 - INSTRUCTION E

The Court instructs the jury that -under the law in this
State, as A. M. Apperson, the operator of the car in which
the plaintiff was riding, approached the intersection of War-
wick Boulevard with West Mercury. Boulevard .and before
making a left turn into Warwick Boulevard he was. requlred
to exercise reasonable care :

1. To yield the _right~of way to vehicles traveling Mercury -
Boulevard in close proximity to the intersection.

2. To keep his vehicle under reasonable control.

3. To. keep a proper lookout for approaching traffic and
to act on what the lookout disclosed or should have
disclosed. ' :

The Court further 1nstructs you that Hlll had the right
to assume that Apperson would comply with each and every
provision of the law. as above set forth, until the contrary
appeared to him or in the exercise of ordinary care should
have appeared to him.

Therefore, if you find from the ev1dence that A. M. Apper-
gon v1olated any one or more of the above provisions of
the law, then he is guilty of negligence and if you further
find that such negligence, if any, was the sole proximate
cause of this accident and the injuries complained of, then
you are instructed that you must return your verdict in

. favor of the defendant, Percy Lee Hill.

page 68 1 VIRGINIA: Circuit Court of the City of New-
port News, Thursday, the 28th day of October,
1965. ' : ' :

B * * *x K *

Virgimia: Czrcmt Court of the Czty of Newport News Th/u.rs-
day, the 28th day of October, 1965.

This day came the partles in person, and by their attorneys,.
and thereupon came a jury to-wit: Percy R. Bunch, R. Berk-
ley Hancock, Sr., Walter. T. Broach,” Roy ‘B. Wright, A. E.
Lenhart, Sr., B. F. Atkinson and Kenneth D, Penrose, who
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were sworn to try the issue joined, and the evidence of -
the plaintiff being fully heard, the defendant, by his at-
torney, moved to strike the evidence of the plaintiff, which
motion to strike, the Court doth overrule, to which fuling of
the Court, the defendant, by his attorney, excepted, and after
- hearing fully the evidence the instructions of the Court and
arguments of counsel, the jury-retired to their room to con-
sider of their verdict,, and after sometime returned into
Court having found the following verdict: ‘“We the jury

upon the issue joined find for the plaintiff and assess her
damages in the sum of $8500 00, A. E. Lenhart Sr., Fore-
man.’

‘Whereupon, the defendant, by h1s attorney, moved the
Court to set aside the verdict of the jury as being contrary
to the law and the evidence (and various other reasons as-
signed at the bar and urged for leave to argue same) and
grant the defendant a new trial, which motion the Court doth
overrule, to which ruling of the Court the defendant, by his
attorney, excepted S

Therefore, it is considered. by the Court that the pla1nt1ff
recover against the defendant, the sum of Eighty-five Hun-
dred Dollars ($8500.00), together with interest thereon after
the rate of six (6%) per centum per annum from the 28th
day of October, 1965 until paid and ‘her costs herein ex-
pended. . ,

ok *x *' .
page 70 }
* * x x0T %
MOTION

Now comes the defendant Percy Lee Hill, and moves the
Court to vacate the judgment rendered on. October 28th,
1965, and set aside the verdict of the jury in favor of the -
plaintiff and enter up final judgment for the defendant,
Percy Lee Hill, or inthe alternative, that the defendant,
Percy Lee Hlll be awarded a new trial for the followmg
reasons: .

‘1. The verdlct of the Jury is contrary to the law and the
- - evidence. ‘- : _ ‘
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2. The verdict of the j Jury is without evidence to support it.
3 The verdict of the jury is excessive.

- Respectfully submitted,
DANIEL W. WILKINSON, JR.
Attorney for Percy Lee Hill

I certify that on Nov. 12, 1965 1 delivered a true copy of
the foregomg pleading to such counsel of record for the plain-
tiff.

ARTHUR G. LAMBIOTTE, p.d.
Filed 11/12/65 HD.G., Judge

S * *
page 75 }
* *x x * "

NOTICE OF APPEAL AND
ASSIGNMENT OF ERROR

Prior to the expiration of sixty (60) days from final.
judgment, the defendant, Percy Lee Hill, files herewith his
notice of appeal and hsts his as31gnment of errors as fol-
lows:

The Court erred:

1. In refusing to strike the evidence of the plaintlff at
the conclusion of the plaintiff’s ewdence upon motion of the

defendant.

2. In granting Instruction No. 2 offered by the plaintiff
over the objection of the defendant,

3. In granting Instruction No. 6 offered by the plaintiff
over the objection of the defendant.
- 4. In granting Instruction No. 7 offered by the plaintiff
over the objection of the defendant.

5. In refusing to grant Instructlon E as offered by the
defendant, ,
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6. In refusing to grant Instructlon H as offered by the
defendant. )
7. In refusing to set a51de the verdict of the Jury upon
motion of the defendant immediately following the verdict
on the ground that the verdict was contrary to the law and

the evidence, and without evidence to support it.
8 In refusing to set aside the verdict of the jury and to
. enter up judgment in favor of the defendant.
page 76 1 9. In refusing to set aside the verdiet of the.
jury and grant a new trial on all issues,

PERCY LEE HILL :
By ARTHUR G. LAMBIOTTE
Counsel

- Filed December 22, 1965. .

By GEO. S. DeSHAZOR, D. C.
* * A * _ B 4 *
page 78 }
| * . * | * * | *
: ASSIGNMENT' OF vCR.OSlS-ERFROR -

The plamtlff by counsel, assigns as cross-error committed
by the Trial Court as follows:

1. The action of the Trial Court in allowing counsel for
the defendant, after the trial was completed, to dictate into
the record his objections and exceptions, as well as reasons
therefor, to certain instructions granted and refused by the
Court. ’

CURTIS H. THOMAS = .
By LARRY M. TOPPING
" Her Attorney ’

Filed January 3, 1966.
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Mr. Harold Berkey
By GEO. S. DeSHAZOR, JR., Clerk
bage' 79 1 |
' x  x % x  x
ORDER -

Upon motion of the defendant, Percy Lee Hill, by counsel,
to vacate -the judgment heretofore entered to set aside
the verdict of the jury in favor of the plaintiff and to enter
up final judgment for the defendant, Percy Lee Hill, or in
the alternative that the said Percy Lee Hill be awarded
a new trial, and the Court having heard argument of counsel
and being of the opinion that the matter was one to be
submitted to a jury for consideration, does hereby ORDER
and DECREE that the motion by the defendant, Percy Lee
Hill, be denied and overruled, to which ruling of the Court
this defendant objects and notes his objection thereto.

‘Date: 2/1/66 Nunc pro tumc -
Enter: 11/16/65

HENRY D. GARNETT
Judge

page 5 ]

MR. HAROLD BERKEY
called as a witness by the Plaintiff, bemg first duly sworn,
testified as follows:.

*x k. * * . ok

- page 6 ]

* * O x * %

Q. Where are you employed, Mr. B'e’rkey?
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Mr Percy Lee Hill

Center.
. What is your title?
. Manager,
Do you know Mrs Curtis Thomas?
I do.
. How long have you known MIS Thomas‘l :
About fifteen years.
Did she ever work in the Broadway Department ‘store?
Yes.
Did she work under your superv151on?
Yes. ]
Can you say to the Cou1t and Jury what her attendance
record was prior to October 27, 1963¢
A No problems. She had no loss of work.

QP@P@P@P@>@

R % * * *

page 7 }

* ko * . % %

Q. Has she returned to work since October 27, 19637
A, No, sir.

Q. Would you hke to have her back in your employment?
‘A. Yes, ‘

page 8 }

MR. PERCY. LEE HILL,

called as an adverse witness by the Plamtlﬁ being first duly

sworn, testified as follows:

A Employed at Broadway Warwick in the Hilton Shoppmg ‘
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Mr, Percy Lee Hill
DIRECT EXAMINATION

" By Mr, Fox:

Q. Will you state your name, please

A. Percy Lee Hill

Q. How old are you?

A, 23,

Q. How old were you, Percy, when this accident happened
October 27, 19632

A, 21,

Q. Were you 1nvolved in an a001dent on.October 27, 1963, at

- the intersection of Warwick Boulevard and Mercury Boule-

vard with a car being dr1ven by a Mr. Apperson?
page 9 ] A. Yes, sir,
: Q. And Mrs, Thomas was riding as a passenger
in Mr, Apperson’s car?
. Yes, sir.
You were the driver of the car?
. Yes, sir,
Who was in the front with you?
. Bertha Wiggins was in the front seat,
Bertha Wiggins was in the front seat. Who was in the
seat?
. Robert Crocker and Ellen Thomas,
Where were you all headed, Percy?
. We were headed back to Hobson
What time was it when the accident happened?
. About 9:45, .
It was dark then?
Yes, sir.
You had your headhghts on?
. Yes, sir,
And where had you been prior to the accident, Percy?
We had been to Bertha Wiggins’s aunt’s house, but she
wasn’t home.
Q. What was her name, the aunt’s name?
page 10 ] A, I can’t remember her name at the moment
rlght now. :
Q. When did you determine. it was Bertha Wiggins’ aunt’s
house that you had been to?
© A. Before we left she asked could I take her to her aunt’s
house
Q. She asked you to take her to her aunt’s house in Newport
N ews? v '

-
[

@»@P@»@»@»ﬁ@»@»@b
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A, Yes, sir, ‘

Q. Now what time was 1t Percy, when Bertha asked you .
to bring her over to \Iewport News to see her aunt? Wag it
that afternoon? :

. It was dark, about 8:00 o’clock.
. When she asked you to do that?
. Yes, sir;
That was over in Hobson?
That is right.
Where were you when she. asked that“l
. At my cousin’s house. :
Is that Ellen Thomas? -
. That is right. '
‘Who else was there?
. Robert Crocker,
Robert Crocker was there?
- A. Yes, sir.
page 11 } Q. And Bertha was there”l N
" A. No, Bertha came there.

Q. Was anyone else there before Bertha got there?

A. No, sir.
~ Q. This was at 8: 00 0 clock and she asked you to take her -
to her aunt’s house in Newport News?

A. That is right,

Q. Where did the aunt l1ve°l

~ A, On 21st Street.

Q. On 21st Street?

"A. That is right. :

Q. Do you recall on April 15, when you were in Court about
this case, when I asked you about who you were going to visit,
you d1dn 't know it was Bertha’s ‘aunt at-that time?

" _A. Yes, sir, I knew it was her aunt. _

Q. What time did you get to her house when you got over-
here? ..

A.' T don’t know exactly what time it was.

Q. Did you come directly from Hobson to Bertha’s aunt S
house on 21st Street?

A. That is right,

Q. Did you stop anywhere at all?

A, No, except the toll and red 11ghts
page 12 1 Q. How long did you stay at the aunt’s house?
A. We waited about ten minutes after she

'@>@>@>@?@>@>

wasn’t home.
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Mr, Percy Lee Hill

Q. Then what did you do?

A. Then we left and stopped at Rlch’ Drive-In, and had
a drink, sodas.

. Then what did you do?
. Left there and headed toward Hobson.

You didn’t stop anywhere else other than Rlch s?
No.

Where is Rich’s Drive-In located?
. I don’t know what street. _
Was it Jefferson Avenue or over near 21lst Street?
Over near 21st Street.
What block of 21st Street?
. I don’t know.
You don’t know? '
. No, sir, I am not too familiar with Newport News.’
You are familiar with the intersection of Mercury
Bo ulevard and Warwick Boulevard, are you not, Percy?
A, Yes, sir.
page 13 1 - Q. You know that is a very busy intersection,
don’t you?t

A. Yes, sir. -

Q. Did you have your radio on as you were driving your
car, Percy?

A. No.

Q. Were you talking Wlth people in the car as you were
driving along? .

A. No, I wasn’t talking, they was talking,

Q. You were not talking? ,

A. No.

Q. Well as you neared the top of the overpass on Mercury
Boulevard, just prior to going down the hill, Percy, how
fast were you driving the car?

. About 25 miles per hour.

Had you looked at the speedometer?

. Yes, sir.

Whereabouts had you looked at it?

At the time I got to the top of the overpass.
- You looked at your speedometer ?

. That is right,

And it registered how much?

. 25,

LOPOPOrOpOrOFOY

e

POPOPOPO
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Q. 25. Was it exactly 257
page 14 1 - A. Yes, sir, ‘
Q. Did you slow up as you went down the hl].].

or did you speed up? '

A. T slowed up, took my foot off the gas, had my foot~
on the brake.

Q. At the top you were going exactly 25 you took your
foot off the gas and put it on the brake and -went- down the
-hill? ‘

A. Right,

Q. And at that time you were not talking with any of ‘the
occupants in the car, but you think the other two were talk- .
- ing? . :

A. That is right,

Q. You had your headlights on“l

A. Right,

Q. Was there any vehicles ahead of you as you went down
the hill, Percy?

A. No

Q. Any obstructions to your view as you looked down the
hill and drove down the hill, anything to block your vision
ahead of you?

A. No, sir,

Q. Was it raining or were the stleets dry?

A. Dry.
Q. Dry?
page 15 } A. Yes, sir.
Q. Is the area well hghted Percy"l Lots of
light there?
A. Yes, sir.
Q. Gas station over to the left as you went down the hill?
A. Yes, sir. .
Q. And lots of street lights?
A. That is right. o
. Q. What type of brake did you have on your automoblle,
were they power brakes or regular brakes? '
A. Regular brakes,
Q. Were the brakes in good operatmg condltlon?
- A. Yes, sir,
Q. Carin good shape mechamcally"l
A. Yes, sir.
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" Mr. Percy Lee Hill .

Q. Where was your vehicle, Percy, when you first observed
the traffic light that controlled your driving?
A. What vehicle are you talking about? :
'Q. Your car? Where was your car when you first saw -
the traffic light at the intersection?
“A. Well I was, when I first saw the light, I couldn 't see it
until I come over the overpass. .
Q. You had to get over top, going down before you could o
see it? .
page 16 } A. Yes, sir.
- Q. Where were you, were you at the top or
gomg down the hill?
A. When I first saw it, I started down the hill..
Q. What color was the hght then? :
A. Red.
Q. Where was your automoblle When 1t changed from red
to green?
. I was all the way down the hill off the overpass
. All the way down the hlll?
Yes.
And Just before going into - the 1ntersect1on?
. Yes, sir, I just about stopped.
. Just about to stop?
. Yes, sir. ‘
What speed would you say you were going then?
. About 10.
And the light, did you see it turn green for you‘l .
. Yes, sir.
, _ Q ‘What did you do then?
page 17 1 A. Proceeded straight through.
Q. Did you step on'the gas? .
A, I just mashed on a little, going about 15 miles per
hour, - ;
Q. Got up about 152
A. Yes, sir. ‘ .
Q. When you got to the bottom of the h111 you say you
slowed down to about 10. Dld you look at your speedometer
there? N
" A. Yes, sir. ' -
Q At the bottom of the hill you looked at your speedometer '
“and.you were going 10 miles per hour? _

POPOPOPOPOR
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. Mr. Percy Lee Hill

. Yes, sir, coming to a stop.
1 understand but you did look at the speedometer?
Yes, sir.
And you mashed on it a httle bit and started forward?
Yes, sir.
You got to 152
Right.
Did you look at your speedometer agaln"l
- Ididn’t go no faster than that.
Q I asked you did you look at your speed-
. ometer? -
page 18 } A. Yes, after I proceeded on, I did.
Q. You looked again?

A. Just glanced again.

Q. Where were you — did you see it reglster 15¢

A. Yes, sir.

Q. Where was your car at that time, Percy?

A.. Under the light.

Q. Which lane of traffic were you in? Now you know
there were two lanes to go across Mercury and across the
James River Bridge, is that right? -

A. Yes, sir, :

. Q. Was there also a lane where you could have turned
right to go to Hilton Vlllage?

A. Yes.

Q. And also a lane where you could have turned left to go
toward Newport News?

. A. Right.

Q. Which of the two lanes were you in that go across James
.River Bridge, the one closest to Hilton Village or closest to
downtown Newport News? :

A. I was in the third lane. v

- Q. The third lane. Would that be the one the closest to
Hilton Village? I don’t know Whlch one you refer to as the
third lane.
page 19 1  A. You say there were two turn lanes, to the
- right, and one to the left, so I was in the third
lane from the right,
Q. Third lane from the right?
A. Yes, sir.
Q. That would be the first lane going straloht through

POPOFOFOr
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Mr Percy Lee Hill

the intersection, is that true?
A. Yes, sir.
Q. Where was Mr. Apperson s car when you first saw
it, Percy?’
. Stopped at the red light.
Whereabouts was it stopped at the red hght?
On the opposite side of the highway.
Was it headed toward you?
. Yes, sir.
You saw it in a stopped. pos1t10n?
. That is right.
. When did you. determine that you saw. it? At that par-
tlcular point, Percy, that night, or later on when you talked
with your attorney Mr, Lamblotte, and tried the case in
Aprll?

CrerORer L

* Mr. Lambiotte: If your Honor — :
The Court: I don’t tlunk that is proper exami-
nation.
page 20 } Mr, Fox: I want to cross examine him on his
testimony he gave in response to my questions
in April
The Court: Flrst you must lay the foundation, Mr Fox
Mr. Fox: I was trymg to get there,

Q. Percy, you recall testifying on April 15, when I called
you to the witness stand and asked you certam questlons,
don’t you? , :

A. Yes, sir, g

Q. Do you recall on that day I asked you, ‘‘You say you
didn’t put on brakes as far as you know before the acci-
dent. Did you see the Apperson car before the collision?’’
Do you remember my askmg you that questlon?

A. Yes, sir,

Q. And your answer Was, “‘There was a lot of cars over
on the street he was on but I didn’t pay any attentlon »?
Do you remember saying that?

A, No, sir.

Q. Do you deny saying that? If the reporter that was
here and took it down and is a part of the record that Mr.
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Lamblotte has, 1f it said you said 1it, Would you deny saying
1t“l

A, No, sir.
page 21 } Q. Do you agree then you sald that on that
occasion?

A. Well I seen the car. :

Q. Then I went on to ask you, ‘“When the collision oc- -
curred, he was not over on the street, he was in the inter-
sectlon?” And you said, ‘‘Yes, sir.”’ Then I asked you, “‘Did
you see him before the collision occurred?’’ And your an-
swer, ‘“When I seen him, he was just about running into me.
I didn’t have tlme to do anythmg »» Do you recall saymg
that?

A. Yes, sir. '

Q. That is not consistamt with What you have told me
awhile ago that you saw him stopped for the red light?

. A. I seen him stopped on the road right before I pro-
ceeded through the light. _

Q. You did?

A. Yes, sir. :

Q. You were in error when you testlﬁed as 1 JllSt asktd
you about, you made a mistake?

A. Idon’t understand. -

Q. Did you also see the blinker hght on Mr. Apperson’s
car for left turn s1g11a1 When you saw him stopped over .
there? - :

“A. Yes, sir.

. Q. Do you know how long he was in a stopped '

'page-_ 22 1 position over there, Percy? :
: . A. No, sir.

Q. How long would you estimate he did stop?

Mr. Lambiotte : He just said he didn’t know.

The Court: Let him go ahead. Can you estimate it?
No, sir. .

Can’t estlmate it?

No. ‘

Are you sure he. was stopped or was he moving?

. Stopped.
Did you see another car behind h1m stopped '

. Yes, sir.

>©>@?@?
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“Mr. Percy Lee Hil

Q. How many did you see back there?
A. There was about two or three. —
Q. Were all of them stopped? — I dldn’t mean to inter- -
rupt you.
- A. There was two or three, maybe more.
Q. Traffic was heavy then, is that true?
A. Yes, sir.
Q. Well did you see Mr, Apperson’s car start off?
: A, Yes, sir. ,
page 23 } Q. When he started from the stopped position,
- Percy, where were you at that time?
A, T wasright in the center of the intersection.
Q. You were right in the center of the intersection when
he started from a stopped position?
. Right in the center.
Right in the center of the intersection, is that true?
. That is correct.
Did you stop your car there or did you keep going?
. I kept going.
What part of your car was damaged in this collision?
. The left front fender.
What other parts?
The fender, from the blow his car hit, my fender bent
side up, and bent the bumper too.
- Q Any damage to the side of your car and to the rear?
A. There was a small place on the side.
. Q. Did you apply your brakes before the 1mpact occurred -
between the two cars, Percy?
A. I mashed on them just a httle, not hard,
page 24 1 before it occurred. . : :
: Q. You mashed on them a littled
A, Just put my brakes on to slow down, but didn’t stop
Q. Did you put down any skid marks out there before
the impact occurred?
~ A. That is when I mashed on hard trying to stop, seeing he
didn’t stop.
Q. You put down some skid marks then?
A. Yes, sir.
Q. At that time when you mashed on hard, 1s that when
you were going 15 miles per hour?

A
Q.
A
A
Q.
A
Q.
A
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A. I couldn’t say how fast I was going then because I
wasn’t watching my speedometer, but I hadn’t speeded up.

Q.- You had looked at your speedometer there when you
were in the intersection?

A. That was before the impact. . :

Q. How much before the impact? How long before the
1mpact°l

A. That was right underneath the light.

Q. When you looked at the speedometer“l .

A. That is right.

- Q. The impact occurred beyomd the hght towards the

James River Bridge, is that right?

page 25 ] A. That is right.

Q. How much on the other side of the traffic
light toward the James Rlver Bridge was it the accident
happened, Percy? '

A. Well Idon’t know exactly how much — ‘
- Q. Can you tell us how much you travelled from under-
neath the light to when the impact happened ¢

A. It was about a car length, I know, -

Q. About a car length?

-~ A. Ican’t give any definite answer.

Q. That is your estlmate, apprommately one car length,

is that correct?

A. Yes, sir.

" Q. You saw the skid marks later on that night, that were
on the road?

“A. Yes, sir, I seen them after I got out of the car.

Q. Percy, at a speed of 15 miles per hour, can you tell
how many. feet it Wbuld take you to stop your car? ‘

Mr. Lambiotte: ObJeCtIOD, if your Honor please I don’t
think he is quahﬁed to glve an opinion on a question like
that. I think it is an 1mproper question” with this w1t-

ness.
- page 26 } Mr. Fox: 1 haven’t asked his opinion. I asked
if he could tell, and if it is his ear, he should
be able to tell us.
The Court: You will disregard the remarks of Mr Fox that

he ought to be able to tell you. That is argumentative, You
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can ask him if he knows how long it takes him to stop his
car at 15 miles an hour.

Mr, Fox: That is what I asked.

The Court: Whether he ought to know is a matter for the
J ury to determine. ' :

- Q

Can you tell us how many feet it Would take -you to

stop your car at 15 miles per hour?

A,

Q.
A

Q.
Al

Q.

No, sir, I never estimated it.

Never estlmated it?

Never timed myself on it, '

But you do say your brakes were in- good condition?
Yes, sir.

Can you look in the courtroom and pick out some ob-

| - ject about how far it Would take you to stop at 15 miles
an hour? :

A.

No, sir,

- Mr. Fox: Answer Mr, Lambiotte’s questions.

page 271 CROSS EXAMINATION |

By Mr. Lambiotte :

OCrOPOPOPOPOPOPOPD

You are 23 years old, is that rlght Mr Hlll?

. Yes, sir,

Are you married?

. Yes, sir.

Do you have any c}nldren?

-Yes, sir,

How many?

Three. '

‘What do you do for a hvmg?
Oystering. °

Where? -

In the James River,

‘Where do you live?
I am living at 303 North Fourth Street, Suffolk

How long have you been in the oystermg busmess?

. About five years.

How much education have “you had Percy?
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Mr. Fox: T don’t know what relevancy how long he has
been in the oystering business has with the hap-
page 28 } pening of this accident or this law suit. .
The Court: It may or may not. He has a right.
to identify the witness, who he is, what he does for a 11V1ng
You may contmue

Q. How much education have you had ?

A. I went through the 8th grade,"

Q. What did you do after you ﬁnlshed the 8th grade?

. A. I worked at the packing house, Smithfield Packing
House eighteen months and started worklng in the oystermg
busmess ever since.

Q. Now this day you had gomne over to Newport News
to visit an aunt of Bertha Wiggins?

A. That is right,

Q. At the time this accident occurred, you were on your
way back to Hobson, is that correct?

A. Yes. ‘

Q. You were on Mercury Boulevard commg over the over-
pass?

A. Yes, sir,

Q. In your own words would you please describe just what
happened, what actions you took, and what happened with
reference to this other vehicle you were in the accident with,
in your own words now?

A. Well as I was.coming down the overpass,
page 29 1 thelight was onred. - :
- Q. Allright, go ahead.

A. So I slowed my vehicle down. Just as I got to the
line, before I got to the white line, indicating stop, the light
turned green, so I proceeded on.

Q. 0.K.1 .

A, And I got under the hght when Mr. Apperson s car
headed right straight, like he was going right straight
through, and all of a sudden, he made a left turn.

Q. Did you see him when he made the left turn?

A. Yes.

Q. What did you do?

A. 1 tried to pull my car to the right to aV01d it, but I
couldn’t avoid it, so I applied my brakes to try to stop, "
but that still didn’t do no good.
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Q. So you applied your brakes twice in the course of going
down this hill? »

Mr. Fox: I object to Mr. Lamblotte S leadmg the witness.
~ The Court: Yes, sir, you can’t lead the witness.

Q. Now Perey, where was this other car when you started

to apply your brakes? :
A. You mean before the 1mpact?

page 30 } Q. Yes?

' A. He wag just about on me then and making
a sudden left turn. :
: Did you see him before he made the turn?
. Yes, sir.
Did you see him when he made h1s turn?
. Yes, sir.:
How long had you had your car, Percy?
. A week.
Do you still have it?
No. '

Mr. Lambiotte : That is all. _
| REDIRECT EXAMINATION

 POPOPOPOY

By Mr Fox

Q. Did I understand you to say in response to Mr, Lam-

- biotte that you not only put on brakes but pulled your car
to the right“l

A. That is right.

Q. Do you recall 1 asked you again on Aprll 15 of this
year when. you were testifying, I asked you the question,
““You then put on the gas and proceeded through?’’ ‘‘That
is right.”” Question, ‘‘And before this impact you never turned
your car to the right, did you?”’ Answer, ‘‘To the right?’’ -
Question, ““Your car to the right? You were 'in the middle .
lane and stayed in the middle lane?’’ Answer, ‘‘That is. -

right.”’
page 31 } A. I was in the middle lane, but I pulled to
the right some,

Q. How far to the right did you pull?

A. Just about across the line.
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Q. But you didn’t get out of the middle lane, right up to
the line?

A, No, Ididn’t get all the way,

Q. D1d you pull a foot to the right, four feet to the rlght
or ten feet to the right? How many did you pull? '

A. Idon’t know.

Q. You don’t know? -

A. No, sir,

RECROSS EXAMINATION

By Mr, Lambiotte: : : ,

Q. I have a couple more. Percy, do you know how many
lanes there are going west on Mercury Boulevard after you
pass through this intersection?

A. Headed toward the Brldge? '

Q. That is right?

‘A, There is two lanes.

Mr. Lambiotte : That is all.
Mr. Fox: Nothing else.
The Court: All rlght you may step down

page 32 ] MR. LOUIS A. PARKER,
' called as a witnéss by the Plamtlff bemg first
duly sworn, testified as follows: ' .

DIRECT EXAMINATION

By Mr. Fox: B

Q. State your name, please

A. Louis A. Parker.

Q. Where do you live? -

A. 45 Bedford Road, Newport N ews

Q. What is your pos1t10n?

A. I am assistant to the City Traffic Engmeer for the City
of Newport News. '

Q. Mr, Parker, at .my request do you have a diagram of
the intersection of Warwick Boulevard and Mercury Boule-
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vard with you that reﬂects the intersection as it was October
27, 1963¢ : :
A Yes, I do.

Q. May I have that please, sir.
(Witness complied with request of counsel).
Mr. Lambiotte: No objection. -

Q. Mr. Parker, if you will, will you identify on there War-
wick Boulevard. Bring it around so that the Jury can see it.
© A, Warwick Boulevard runs north and south.

page 33 ] The Court: Let’s take it over there so that
. they can see 1t

(At this time, diagram was shown to the Jurors, and ex-
plained as follows:)

Q. Now Mr Parker, if you W111 identify Warwick Boule-
vard?
A. Warwick Boulevard runs North and South

Mr. Lambiotte: I think ‘the Jury should be adV1sed that
this plat'is not to scale.

- Q. Will you point out Mercury nghway or Mercury Boule-
Vard?
Going this direction, east and west.
Is this diagram reflecting this intersection to scale?
No, it is not, and it is so noted on the diagram.
Is this intersection controlled by any traffic control?
Yes, there is a signal located here
Trafﬁc signal?
Yes, sir,
What type signal is it?
This is a full action signal which means we have the
control of the timing on the signal, certain pOI‘thIlS of the
t1m1ng : :

>@»@w@?@?

Q. What; green and red signals? -
page 34 } A. Yes, sir.

Q. You have sdme figures here and I ask you
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what is the- width of the two eastbound lanes of Mercury
Boulevard west of the intersection?

A. Thirty-four feet.

Q. And the two eastbound lanes or rather the westbound
lanes on Mercury Boulevard west of the 1ntersect10n?

A. Also thirty-four feet.

Q. Can you state to the Court and Jury the d1stance from
— first of all, identify this shaded area there, what does that—
, represent?

A. The shaded area represents a grass median, also here
on Warwick, this location; "a ‘small 1sland on the ‘east side
of the 1ntersect10n right . here, - '

Q. Do you know ‘the width of the shaded area or grass
island dividing the east and Westbound lanes on Mercury
Boulevard?

A. Approximately twenty feet. =~

Q. Would you take a pencil and put that on there, I don’t
believe you have it on there? - o

A. No, I don’t. (Witness complied with request of counsel). -

Q. Now from the eastern tip of this island that you men-

tioned to the western tip of the island, on the
page 35 ]} eastern side of the intersection, what is the
length of that, Mr, Parker?

A. Ninety-six teet as on this sketch. .

Q. Going from the southern end of the grass strlp of War-
wick Boulevard, or rather from the northern end of the
southern end, what is the distance there? ‘

A. One Hundred Twenty-one feet as noted on the sketch.

Q. And are there any other obstructions in that intersec-
tion, in that area? - .

“A. None whatsoever, .

Q. From the crest of the hill to the western edge of this
concrete strip is apprommately how far, or how far?

A. Five hundred tive feet. We had it so noted as the crown

_of the bridge and end of the bridge, and distance from the
end of the bridge to the median.

Q. From the bridge to. the median, Three hundred thlrty-'
five feet?

A, And from the center of. the crown to the end of the.
bridge. ‘

Q. Is this the approximate 1nchne —
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A I think. about 8%, correct, vertical curve.
Q. If you are headed east on Mercury Boule-
page 36 1 vard what type of traffic lights govern you as you
get to this 1ntersect10n headed east ‘'on Mercury
Boulevard?
A. You have a standard red amber and green ball.
" Q. Are there any other controls there?
A. Well now, for the eastern traffic?
Q. No, sir, on Mercury Boulevard on the eastern 51de headed
west? :

Court: Did I understand there was an arrow headed east?
A. No,. sir.

Q. Headed west what are the controls?
A. Westbound traffic, there is an advanced green arrow

‘whlch allows the westbound traffic to make an advanced left.

Q. How long is that advanced green arrow?

"A. Ten seconds.

Q. Is there also a green hght?

A. At the same time the green arrow comes on, a green
ball comes on which allows the through traffic and also left
turn traffie.

Q. At that time what is the traffic control for traffic headed
east? .

A. For the duratlon of the time, red. :
Q. That ten seconds, is that a constant time?

page 37 1 A. Constant time in the ‘control box cannot be
cchanged. '

Q. On the eastern side of the 1ntersect10n and headed

" west, how many traffic lanes are there?

A. Three. Three lanes plus a right turn lane which moves
free all the time with a green arrow in that direction.

Q. How many lanes are there for westbound onto Mercury_

Boulevard on the eastern side?

A. Would you repeat that? - ‘

Q. How many lanes are there for westbound into Mercury
Boulevard on the eastern side? '

A. Three.

Q. Allthree of them through lanes?

A. No, one is marked as a left turn lane, one adJacent to
the medlan and two lanes adjacent ‘to that lane are through
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lanes, and this shaded, triangle shaped area, represents a ‘
- painted median to keep this traffic from moving too far in
this direction, and right turn traffic moves in this direction.
Q. This shaded area is not any obstruction on the road, it
is palnted?
- A. Tt is painted on the surface of the street.
Q. What is the width of the three lanes
page 37A 1 that you have for westbound Mercury Boule-
vard?
A, Thirty four and four-tenths feet, and it is so marked.
Q. What is the speed 11m1t at thls 1ntersect1on for Warw1ck
Boulevard and Mercury?
A. 35. -
Q. On the 27th of October, 19637
A. That hasn’t been changed.

Court: Did he say 25 or 357
A. 35,
Mr. Fox: Answer Mr. Lambiotte.

CROSS EXAMINATION

By Mr Lambiotte:

Q. Do you know the dlstance of the length of th1s island
here?

A. Approximately seventy-ﬁve feet.

Q. Will you put itin? -

o * * x %
page 45 1 ' '
x. k% * *

DR. EUGENE LOWENBERG
called as a witness by the Plamtlff being ﬁrst duly sworn
testified as follows:

DIREQT EXAMIN ATION '

By Mr. Fox: ‘
-~ Q. State your name, please.
A. Eugéne Lowenberg.
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Q. What is your profession?
page 461 A . Iama surgeon.
Q. Where is your office located Doctor?
A. In the Professional Arts Building, Norfolk Virginia.
Q. Doctor, will you state to the Court and Jury something
about your med1cal and educational background?
A, Well, T have been in practice 38 years. I had my resi-
dency training in New York at Belvin, Lennox Hill, and Mt.
- Sinai Hospitals,

Mr. Lambiotte: I will stipulate that Dr. Lowenberg is a
qualified physician and surgeon. .

Mr. Fox: I appreciate Mr. Lambiotte’s offer, but I would
like for the Jury to hear some of his quahﬁcatlons, if your
Honor please. :

Q. Just some of your background Doctor, don’t go into

detail,

A. 1 have been spec1a11z1ng in vascular surgery approxi-
mately 25 years. '

Q. Are you on the staff of any hospitals?

A. Norfolk General, DePaul, Lee Memorial, Portsmouth
- General, U. S, Public Hospital, U. 8. Naval Hospltal I am
consultant at the last two hospitals.

Q. What did you say your specialty was?

A. Vascular surgery, surgery of blood vessels.

page 47 ] Q. What do you mean by vascular surgery?

' A. Surgery of blood vessels. ,

Q. In the course of your profession, did you have occasion
to see and treat Mrs. Curtis Thomas?

A. Mrs. Thomas was referred to me on 11-14-63 by Dr.
Hunnicut of this city.

Q. Did you see her on November 14 — 1s this 1963%

A. 1 did, in my office.

Q. Did you obtain a h1st0ry from her at that. tlme?

A. Yes, sir,

Q. What was the h1story?

A. Patient came in complaining of red swollen, throbbing
areas in the left leg approximately in the calf, She stated
that on the 27th of October she hit her shin of this left leg
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~when she was in the back of a car, and bruised the area. She
was sitting in the back of the car riding with Mr. A. J. Apper-
son.
Q. Doctor, let me interrupt you there, if you will, sir, She
gave you-a history of being in an accldent is that true, sir?
A. That is true.
Q. Did you examine her at that tlme?
. A. Yes, sir, .
page 48 ] Q. What did your exammatlon d1sclose? -
A. Now, this is technical,
Q. Yes, sir, I understand.
. A. Examination of Mrs. C'urtls Thomas — this was a note
. for Dr. Hunmcutt, and was made on November 15 — There
are massive varicosities from ankle to groin. On the basis
of one to five, I would grade them, grade four. About three :
inches above the anterior aspect of the ankle —

Q. Could I interrupt you and ask you where that would be?

A. Three inches above the ankle on the inner side of the
leg, about where your hand is, about three inches above the
anterior aspect, there is an area of coppery red discoloration,
the size of a silver dollar. Under this area there are some
thrombosed. veins. The patient states she struck her leg in
this area October 27, 1963. Along the mesial side of the leg,
there are conglomerate masses of thrombosed veins. These
involve the posterior and anterior trlbutarles and massive
thrombosis of the great saphenous vein.

Q. Where does that run from?

A. The great saphenous is also known as the long saphen-
ous vein because it is the longest vein in the body. It begins on
the sole of the foot Just below the inner aspect of ‘the ankle
and ascends to the groin.

Q. All right, sir. :
" page 49 ] A. The rest of it would contmue to be tech- _
nical, :

Q. Let me ask you this. The vericose veins which you have
described, did they exist prior to October 27, 19631

A. I stated on the basis of one to five, 1 would grade them,
grade four. Well certainly considerable time was necessary

to develop veins that large.

Q. That was my point, they were there before any acc1dent

to Mrs. Thomas?
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A. I believe that strongly.
Q. What ocecurs to veins of that nature when some injury
happens to them, Doctor? ' '

Mr. Lambiotte: If your Honor please, I object to that.

Court: Sustained, entirely too general. o

Mr. Fox: If your Honor please, he described what he saw.

Court: There are all types of injuries, Mr. Fox, and your
question was what happens to these veins that have been in-
jured,

E Q. What would happen to Mrs. Thomas’s leg when she
sustained the injury she described to you, what would be
the normal —

page 50 1} Mr, Lambiofte: Isn’t he leading the witness?
Why can’t he ask what he found?
Court: I think that question is too broad too, Mr. Fox.

Q. Describe what you found in Mrs. Thomas’s leg. Can you
state to the Court and Jury what your opinion is and the
reason for it? '

A. In simple terms, Mrs. Thomas unquestionably had
enormous vericose veins which existed many years prior to
the accident. At the time she was seen, she had thrombosed
veins. She gave a history of being injured. It was my opinion
at that time and my diagnosis that the veins had thrombosed
~ as a result of trauma. '

Q. What do you mean by trauma?

A. Injury. _ : .
Q. As I understand, it is your opinion that the thrombosed
veins you saw in Mrs. Thomas’s leg, was a result of injury?
A. That is correct, sir. ' '

Q. What treatment did you give her? .

A. We hospitalized Mrs, Thomas and surgically removed
the varicose veins including the thrombosed veins.

Q. Do your notes indicate when she was hospitalized ?

A. She was operated on the 18th. I think

" page 51.] she was hospitalized the day she came to N orfolk,
the 14th. : , .
Q. Sometime prior to the 18th?
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A That is correct.

Q. What operation did you perform, sir?
A. Resection of thrombosed veins of the left leg, left long

and short saphenous ligation and stripping. Kondoleon pro-

cedure along the mesial side of the left leg —

Q. Can you explain to the Court and Jury what you mean
by the word, stripping, you just used? .
- A. The vein is long, the branches are many, and we have,
- you know, this network or system of veins. In order to save
cutting the leg all up, we remove them with instruments that
either pass through inside the veins and strip them from the
leg,-just as an electrician that rewires a house would pull the
wires to get rid of the old wires,

Q. Go ahead, Doctor. Do your records reflect how long
Mrs Thomas was in the hospital?

A. I don’t have that information here. I can tell when she

' was first seen at the office after surgery. She was seen on

12-3-65, so I imagine she left the hospital about a week before
that, -

Q. You were not sure of that date?

A: No. :
. Q. Doctor, was any operation performed to
page 52 1 Mrs; Thomas s right leg?

A. Yes, sir.

Q Did she complain of any paln in the right leg?

A. No, sir.

Q. Was there any reason to operate on the r1ght leg when
you operated on the left leg?

A. I specialize in this sort of thlng and have for a long
. time. It has been my feeling that varicose veins get worse all
the time and they tend to develop complications, so it was
felt advisable, inasmuch as it was so large, to remove the
other leg at the same time she was hospitalized.

Q. What was the course of Mrs. Thomas’s convalescence

following her operation?
A. Convalescence was delayed by slow heahng of a wound

about three or four inches above the inner aspect of the -

ankle, This was the site of the presumed trauma.
Q. What do you mean by it was — .

Court: What do you mean by presumed trauﬁla“!_
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~ A. Presumed injury. I did not see the accident. She told

me she had the accident. Th_ls was the site she told me she -

hurt her leg.

Q. All right, sir, you say it was slow?

'page 53 } A. There was an area of about an inch or half

inch which took about four months to heal. After
healing, there was an area of hardness in that site and some
hardness remains there now in that I saw Mrs. Thomas
about a week ago. ‘ '

Q. You saw her about a week ago 4

A. Yes, sir.

Q. Are you scheduled to see Mrs Thomas any time in the
future?

A. T think Mrs. Thomas was told to come back in about a
week or two weeks.

Q. She has an appointment with you?

‘A. That is correct,

Q. When you saw her, Doctor, I believe you sa1d a week
ago, did you observe that hardness you mentioned in her leg?

A. Yes, sir, it is still there.

Q. Doctor, in the course of her convalescence after she
had been dlscharged from the hospital, did you prescribe any
type of medication or treatment for her?

A. Yes, sir, the leg continued to swell and ordmary elastic
bandages did not control the swelling, so the leg was bound
from time to time with what we call gelatose bandages, which
is a type of applying strong pressure to theleg. We apply

a bandage to the leg and over that apply an elastic

. page 54 ] adhesive which had the ability to contract, or

ordinary’ elastic stockings, or ordinary elastlc
bandages.

Q. How many times did you do ‘this, if you know?

A, Well, this type bandage was applied 2-19-65, which was
a good while after the accident. Another 3-11- 65. 3 25-69.

Q. Were they designed to hold down the swelhng?

A. Overcome swelhng and try to get a better result from
the hard area along the inner aspect of the left ankle, I think
it has.

Q. These were applied to the left leg only?

A, That is correct.




34 . Supreme Court of Appéals of Virginia

Dr, Eugene Lowenberg

Q. No comphcatlon to the right leg?

‘A. That is rlght .

Q. Did you prescrlbe any type of medication for Mrs.
Thomas? :

A, During the time in which the one incision and of course
there were many incisions made, couple of hundred, the one
incision difficult to heal, various medications were ordered
salves, antibiotics, apphed to the unhealed area.

Q. Do you have an opinion based on reasouable medical cer-
tawnly to describe the condition you found in Mrs. Thomas, the

operation and convalescence, was it painful?
page 55 } A. I think the swollen leg ached. I think the
hard area hurt her; -

Q. Doctor, I have here a bill from you to Mrs. Thomas.
What does that reflect there? .

A. That was the charge for her initial examination in‘the
office and for her surgery.. :

Q. How much is that, Doctor‘?

A. $365.00.

Q. Since the surgery and her convalescence, has there been
some additional visits from her to your office for treatment,
and can you state to us how many times you have seen her?

A, There has been an additional charge made of $35.00.
Most of the charges were because of the expense of the spec1al
dressings that I said I used, the gelatose bandages. :

Q. In addition to-the $365 00 there would be $35.00%7

A. That is correct.

Mr. Fox: I offer this bill as Plaintiff’s Exhibit 2.
Court: Any objection? _
~ Mr. Lambiotte: I don’t think so0. No, I have no objection to
that,
page 56 } Court: Receive it and mark it Plaintiff’s Ex-
~ hibit 2.

(Blll of Dr. Lowenberg was received and marked by ‘the
Clerk as Plaintiff’s Exhlblt 2).

Q. Doctor, do you have an opinion based on reasonable -
medical certainty as to this hard area that you described still
exists, as to whether that will continue in the future or not?
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A. Approximately two years have now lapsed.. I would
say that is a permanent change.

Mr, Fox: Answer Mr. Lambidtte.

CROSS EXAMINATION

By Mr. Lambiotte : o :

Q. Doctor, you saw Mrs. Thomas last, about a week ago?

A. On 10-21-65. _

Q. When was the last time you saw her before that?

A. On 7-1-65, :

Q. Now, Doctor, the way I understand now, thrombophle-

bitis is an inflammation of the wall of the blood vessel?
" A. Thrombophlebitis refers to inflammation and clot because
the two go together, the same that the term has been coined
" thrombophlebitis, it is extremely rare for a vein that has
' ‘a clot in it not to get inflammed, whether
page 57 1 the inflammation starts the clot, or the clot starts
the inflammation is not always clear, but the
result is always the same; the blood is stagnated, and therefore
the name thrombo, because the clot is there, and phebitis be-
cause -the vein wall is inflammed. _

Q. Over what area of her leg was this thrombophlebitic
condition located ¢ 4 .

A. It extended from the ankle all the way to the groin.

Q. It is true that thrombophlebitis can be caused by other,

-things other than trauma, is that not correct?

A. Yes, usually spontaneous or trauma.

Q. I didn’t ask you —

A. They are the only two things I know.

Q. My question, isn’t thrombophebitis also caused by other
things or another thing other than trauma?

A. Spontaneous. '

Q. What do you mean by spontaneous?

A. A person may have these enormous veins for years and
years and wake up one morning with the vein tender, hard
and hot, tender and inflammed and give no history of trauma,
so we have to say it is spontaneous. The trauma may have
been there and we can’t get a history, and the patient may not
be cognizant of the trauma. :
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page 58 1 Q. The operation you performed with regard -
. to the varicose veins, what is the name of that
operat1on°3

A. It is called h1gh sapheno femoral ligation thrombec-
tomy and stripping.

Q. May I refer to th1s operatlon as thrombectomy and
stripping ¢

A. Yes, sir.

Q. This was performed on both the rlght leg and the left
leg?

A. That is correct, sir.

Q. When you saw her initially, she had a severe varicose
condition in both legs?

A. Correct, sir. .

Q. Doctor, 1f you had seen this patient before the accident,
before her accident, without the bruise on her leg, would you
have recommended the same operation that you so performed
in November, 1963 %

A. It wouldn’t have been the same operation because there
would be no clots to remove. It is more work to remove throm-
bosed veins than varicose veins, but I would have recom-
mended surgery.

Q. You would have recommended the stripping part of it?

A. That is correct :

. Q. Did you find the thrombophleb1tlc cond1t1on
‘page 59 1 in any of the right leg? '
. A, No, sir.
Q. None at all?
A. No.
Q. Now what area, or what was the size of the -area, or
" the size of the bruise on her left calf, do you recall?
A. About .three inches above the anterior aspect there is
ared area the size of a silver dollar.

- Court: The size of a silver dollar?
‘A. Yes,sir,
Court: Before or after the Great Society?
A, You are right, no longer silver.

Q. Doctor, is it poss1b1e that Mrs. Curtis could have had
the thrombophebltls in the upper part —
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‘Mr. Fox: I object to what ig possible. I think the doctor
testified where the thrombosed area ‘was. What is possible,
I don’t think —

Court: I don’t think he ought to answer pOSS1b111ty

Q You stated she had a place on the left calf the size of a
silver dollar?
page 60 ] A, That is right.
Q. There were thrombosed veins under this
place"l

A. Yes, sir,

Q. You further stated a thrombophebltlc condltlon from
- her ankle to her groin? .

A. That is correct.

Q. With respect to the thrombopheb1t1c condition in the
upper part of her leg, based on a reasonable degree of medical
certainty, can you say that came from the blow on her calf?

A. T can only say that the stagnant blood in varicose veins,
that is what varicose veins are, it is a dilated vein that has
stagnant blood within. That is Why people refer to it as poor
circulation, With thrombosis in that system, it attempts
to ascend the leg and go the whole length of the great saphen-

ous vein, but has a valve in the groin that stops it, and that is -

where the hlgh saphenous ligation comes in,

Court: Lets go over that question again. I am not sure |

he answered that. Read the question again.
Reporter: ‘“With respect to the thrombophebitic condition
in the upper part of her leg, based on a reasonable
page 61 1 degree of medical certainty, can you say that
came from the blow on her calf?”’
A. I would say at the time I saw Mrs. Thomas, I thought
she had thrombophebitis involving wherever it went evolving
from the thrombosis that started above her ankle.

Mr. Lambiotte : I think that is all.
REDIRECT EXAMINATION

By Mr. Fox:

Q. Doctor Mr. Lambiotte asked you about the last time
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you saw Mrs. Thomas, which was October 21, 1965. Last time
before that, July 1, 1965 Do your records reﬁect when you
last saw her before J uly 17

A. This year, 1965, Mrs. Thomas was seen on 2- 19 65;
2-26-65; 2-11-65; 32565 4-22-65; 7-1-65; and10-1-65.

Q. A:nd you are to see her in one week from now, or two
weeks?

A. As I recall, two weeks.

Q. Two weeks from now?

A. Yes, s1r That is correct, she was told to return in two .
weeks.

page 62 1}

* * * I *

MR. PHILLIP R, PARROTT .
called as a witness by the Pla1nt1ff being ﬁrst duly sworn,
test1ﬁed as follows

DIRECT EXAMINATION

By Mr. Fox:

Q. What is your name, please'?

A. Phillip R. Parrott.

Q. Where do you live?

A, 7400-A River Road.

Q. Where are you employed?

A. Employed at Southern Life Insurance Company now.

Q. Directing your attention to October 27,
page 63 1 1963, where were you employed? '
- A. City of Newport News police ofﬁcer

Q. What was your job with the police department?

A. Accident investigator. '

Q. In the course of your job, did you have occasion to in-
vestigate an accident that occurred at the intersection of
James River Bridge or Mercury Boulevard and Warw1ck
Boulevard?
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A. Yes, sir, I did. .

Q. And What time do your notes reﬂect that you arrived
at the scene of the accident?

" A. T arrived 9:55. I was advised the accident had occurred
approximately ten minutes prior to this.

Q. About 9:45?%

A. T arrived 9:55. ‘

Q. You were told the accident occurred approximately ten
minutes prior to that time?

A. Yes,sir, ' '

Q. Now from your investigation, what type of vehicles
were involved in this accident?

A. Two vehicles, 1959 Ford convertible and —

Q ‘Who was operating that car?

A. Percy Lee Hill,
page 64 } - Q. All right, sir, and how about the other
vehicle?

A. The other vehicle was a 1959 Ford, four door sedan,
operated by Andrew J. Apperson.

-~ Q. Now what were the weather conditions, Mr. Parrott?

A. It was clear and dry, in the nighttime.

Q. nghttlme? ' .

A. Yes, sir,

Q. Is the area lighted there by street hghts or any other
type of 11ghts?

A. Yes,sir, the area is lighted by street lamps.

Q. Any businesses located at that partlcular intersection
at that time? ’

A. Yes, on the east side of the Warwick Boulevard, but
not right at the intersection. They are both north and south
of the intersection,

Q. Now when you arrived at the scene, did you observe
the vehicles that you have described?

A. Yes, sir, I did. :

Q. Did you see any damage to the vehicles?

A. Yes, sir, I did.

Q. What damage did you observe on the Ford convertible

operated by Percy Lee Hill?
page 65 ] A, There was damage to-the front bimper, the
' left front fender and the hood.
Q. Did you see any damage to the rear of his car?
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A. No, I d1d not.

Q. Any on the left side of his car“l :

A. The left front fender was damaged Of course the
whole fender, which would be the side of the car.

Q. But none to the rear of the side is. what 1 was getting at?

A. No, sir, I did not see any.

Q. What about damage to the car driven by Mr. Apperson“l
A. Damage to the right. front fender,. hood, grlll front
bumper and windshield. \

Q. And the windshield?

A. Yes, sir,

Q. Did you detelmlne whether or not there were any skid"
marks put down by either one of the vehicles?

A. Yes, sir, I did.

Q. Which one, sir.

A. I found skid marks leading to the Wheels of Vehicle
No. 1, operated by Mr, Hill. : :

Q. What length were the skid marks?

A The skid marks were eight feet in. length
page 66 1 . Q. Did you ascertain that from the rear of the
* vehicle? '

' A. They were extending from all four wheels. The skid
marks from the front wheels were beneath the car, and the
rear wheels were behind the car. I measured from one wheel,
I believe it was the left rear wheel, I measured eight feet.

Q. Eight feet from the left rear wheel?

A. Yes, sir. '

Q. How long would you estimate Percy H111 S 1959 Ford
to be, Mr. Parrott?

A. Tthinkit was about eighteen feet long. .

Q. Eighteen feet?

- A. Yes, sir.

Q. Were you able to determine the p01nt of 1mpact in
reference to the roadway by any means, Mr. Parrott?

‘A. I found debris laying at the same position the cars
were located, and I was advised the vehicles had not been -
moved since the accident. o

Q. Did you make any measurements, Mr. Parrott, as to -
~ where this point of impact was? A
A, Yes, sir, I did.
Q. Where did you measure from? -
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A. Considering the island on the east side of Warwick
Boulevard dividing the east and westbound traffic
page 67 1 of Mercury Boulevard, I measured from that
island north to the point of impact.
Q. And how far was that, Mr. Parrott?
A. It was ten paces.. . :
Q. Would you estlmate your pace to be approximately
three feet? :
A. In that area, yes, sir.

Mr. Lambiotte: Mr. Fox, please let. the witness answer.
The question is leading.to me.

Q. How long would you estlmate your pace?

A. Roughly three feet..

Q. You said it was ten paces north of this 1sland Where
was it in reference to what would be the westbound lanes-
of Mercury Boulevard? I will ask this, how many lanes are
there for westbound Mercury Boulevard on the eastern side
of this intersection?

A. There are three lanes headed west and then one lane
to bear off to the right. '

Q. Now of the three lanes headed west, would you deseribe
then what type of lanes they were?

A. Well there are two westbound lanes and one left turn
lane, a lane for southbound traffic.

Q. So on the eastern side there would be.a southbound
Iane for left turn traffic to go south on Warwick Boule-

vard, and two lanes straight through on Mercury
page 68 1 Boulevald‘?
: A. That is right.

Q. And a third or fourth lane to turn and g0 r1ght on
Warwick Boulevard?

-A. That is right, -

Q. In reference.to the two lanes to go strarght through
on Mercury Boulevard, where was the impact?

A. That would be hard to say unless I knew exactly how
wide these lanes are, .
Q. Could you determine in which lane it was in on Mercury
Boulevard westbound? '
~ A. It is a hard situation to say there because once you cross
Warwick Boulevard, then Mercury Boulevard is two lanes,
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and the lanes are not marked in the middle of the intersection,
so it would be hard to determine and say what lane any par-
ticular vehicle was in at that point. '

Q. In other words you can’t recall now, in looking at the-
cars, which lane the Hill vehicle would have been on Mer-
cury Boulevard?

A. No, sir, that is not what I am saymg I know exactly
where the car was, but what I am saying, it would be a hard
thing to say what particular lane any vehicle was in, at the
point the accident occurred.

Q Because there were no lanes - marked off where they

were? :
page 69 ]-  A. There were no lanes marked off.

Q. If Mr. Hill’s vehicle would have continued
in a straight line west on Mercury Boulevard, whlch lane -
would he have entered?

~A. If the vehicle had continued —

Mr. Lambiotte: I am going to object to that question because
this man doesn’t know which lane the vehicle was in prior

to the time of the aceident, and I don’t believe that is a proper

question for the witness at this time.
Court: I don’t think it is properly laid. Sustamed

Q. Mr. Parrott, from your examination of the Hill vehicle,
as you saw it there in this intersection, in which lane of
Mercury Boulevard was it headed westbound ?

A. The way it was headed, it was directly for the outside -
lane of Mercury Boulevard westbound.

Q. By outside lane of Mercury Boulevard, do you mean
closest to the shoulder — :

Mr. Lambiotte : If your Honor please,
Mr. Fox: I would like to finish the question.

Q. Do you mean by outside lane, the lane closest to the
shoulder of the road, or lane closest to the center of the
road? '

page 70 }  Court: Which shoulder are you talking about?
A. The shoulder of the road with regard to his
car, I guess. ' o B
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Court: You are talking about the shoulder on the left side
of the road, or right? v

Q The shoulder on the r1ght side of Mercury Boulevard
Which do you mean as being the outside lane?
~A. I mean the extreme northern lane, the one next to the
righthand side of the road.

Q. I show you Plaintiff’s Exhibit 1 — and with the Court’s
permission, can he come over here?

Court: Yes, sir.
Mr. Fox: I want to ask him to pomt out to the Jury the
divider from where he measured from,

-Q. This is Plaintiff’s Exhibit 1, and I ask you if you will
look at it and -identify Warw1ck Boulevard and Mercury
Boulevard on this plat?

A. This is Mercury Boulevard — Warwick Boulevard
-(indicating chart). o '

Q. Would you state to the Court and jury what cement
divider you were talking about that you made —

page 71}  Mr. Lambiotte: How can he do that? He has
never seen the plat. .
Court: Let’s see if he knows,

Q. Can you recognize anything that looks to you like a -
cement divider on Mercury Boulevard?
-~ A. This is what I would call the island here.

Q. ‘All right, sir, which one were you referring to that
- you made measurement ten paces north, awhile ago?

A. This point right here.

Court : I would like him to point out to me;
A. This point here (mdlcatmg) I stepped d1rectly north
of here.

Q Mr. Parrott, you were not meaning to indicate that the
point of impact was in that line of that divider, but that is the
divider you stepped from, is that true ?
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A. That is the point where I made my basic measurement.
I went from there, north,

Mr. Fox: Answer Mr. Lambiotte.

CROSS EXAMINATION

: By Mr. Lambiotte:

Q. Officer, when you arrived at the scene could you describe

how these cars were positioned in relation

page 72 ] toeach other?
_ - A. Yes, sir, the Hill vehicle was headed west,

the Apperson vehlele was headed practically north, not a
true north, of course. They were still against each other The
left front of the Hill vehlcle and the right front of the Apper-
son vehicle.

Q. By looking at the damage on the two vehicles, were you
able to determine where the impact occurred on the Hlll :
vehicle?

Mr. Fox: I think Mr. Parrott can tell what damage he
found on the vehicle, but I don’t think he can tell him where
the point of impact was initially.

Court: Sustained.

Q. Could you tell Officer Parrott, where the main damage
. was located on the Hﬂl vehicle? In other words, where it ‘was
damaged most severely? ,

Mr. Fox: I obJect to that questlon
Court : Sustained.

Q. Now Officer, you have testlﬁed that you found elght
feet of skid marks? _

A. Yes, sir.

Q. Now when you — and where in relation to Warwick

- Boulevard did you find the debris?
page 73 1 A. The debris was found directly in the center
of Warwick Boulevard, right in the middle of the

intersection. Straight in the center of the 1slands separating
the north and southbound lanes
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Q. And you found the two cars there together?

A. That is correct, sir.

Q. And you have given us.one measurement and that is
ten paces north of that island that divides the east and west-
bound traffic on Mercury Boulevard on the east side of the
intersection which you just pointed out on the plat, is that
right? :

A. Yes, sir.

Q. Oﬁ’icer did Vou take a statement from Percy Hill at that
time? .

A. Yes, sir, I did.
Q. What was his statement?

Mr, Fox If your Honor please, I ob;]ect to the introduction
of a statement.
Court: Sustained.

Q. Did he tell you how fast he was going?
A. Yes, sir.

Mr. Fox: I object to that quest1on
Court: Overruled. Did he tell you, yes or no.
page 74 1} Mr, Fox: It is a self-serving declaration.
Court: All he did was to ask whether he told
him how fast he was going, and he said, yes, he did.

Q. Did you take a statement from Percy Hill at the scene

- of the accident?

a. Yes sir, I did.

Q. How soon after you arrived did you take the statement?

A. It was amatter of a few minutes. ‘

Q. And you say you arrived ten minutes — you arrived
at 9:55¢ ' '

A. Yes, sir.

Q. Your investigation revealed the accldent occurred at
9:45, is that correct, sir?.

A. That is correct, sir. : :

Q. Now would you please relate the contents of that state-
ment that Percy Hill gave you at that time?

Court: I already ruled he can’t do that.
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" Mr. Lambiotte: I think this is a part of the res gestae, a

‘statement made by the party at the time of the accident. I

think that would be very important, and I think

page 75 1 he is entitled to read a statement that is taken
from this man,

Mr. Fox: I think Mr. Lamibiotte wants to argue this p01nt A
and it ought to be out of the presence of the Jury.

Court: I don’t think so. Let’s hear what he has to say.

Mr. Lambiotte : I think this is a statement made. by a party
to the accident right after the accident. I think it is part of his
investigation, part of the res gestae. I think he should read
the statement made at the scene of the accident. He stated it

. was made a matter of a few minutes later.
Court: My understanding of res gestae, Mr. Lamblotte is
not measured in time alone. I overrule.

REDIRECT EXAMINATION

By Mr. Fox:
- Q. Did you take a statement from Mr, Apperson also?

A. Yes, sir.
Q. You talked to him at the scene?
A. Yes,

Court: Same objection applies to that.
page 76 } Mr. Fox: I wanted to ask the same thing. That
is all, I have nothing else. '
Court: Anything further from this gentleman?
Mr. Lambiotte: I thought Mr, Fox was referrlng to my
argument. I was not through. -
Mr. Fox: I am sorry, I thought you were through. I did not -
mean to 1nterrupt

RECROSS EXAMINATION '

By Mr. Lamblotte
'Q. Did you ascertain whether there were any witnesses to

this accident?
. A. Yes, sir, I did.
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- Q. Who was it you determined to be a witness?
A. Mr. Tripolites, I believe his name is pronounced, Dn-
mond Tripolites,

Mr. Lambiotte: That is all.
‘ w ¥* . * : * w
page 77}
* * * & *

: MR. ANDREW J. APPERSON
-called as witness by the Plaintiff, bemg first duly sworn, tes-
tified as follows:

DIREOT EXAMINATION

By Mr Fox:
. State your name, please,
. Andrew J, Apperson
Where do you live? .
. Norfolk, Virginia,
Are you employed?
. No, sir, I am retired.
. Retired from where? -
. From the service with the Pullman Company, 38 years,

" Q. Directing your attention to October 27, 1963, were you
involved in an accident with Percy Lee Hlll“l

A. That is right, sir.

Q. Who was in your car with you?% . .

A. My wife, my wife’ s sister, my wife’s
_ page 78 1 Dbrother, and h1s wife,
Q. Who was in the front seat with you?

A. My brother in law, Willie Holladay.

Q. Where was your wife seated‘l v

A, In the back. . .

Q. Who else was in the rear seat?

A. Willie Holloday’s wife and my sister-in- law, Mrs.
Thomas,

Q. Do you know where Mrs, Thomas was seated in_ the
rear of your ear?

OO bn,o -
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A. 1 don’t know that I can say specifically, no, sir.

Q. Where, or rather what time approximately was it when
this accident occurred?

A, It was at night in the v1cm1ty of 9:00 o’clock.

Q. 9:00 o’clock?

A, Somewhere in that visinity.

Q. Could it have been earlier or later?

A. A few minutes, yes, sir.

Q. Where you had been, Mr. Apperson prior to this acei-
dent?

A, We had been to my wife’s brother’s home in Isle of
WLght County, in Carrollton, Virginia.

Q. Where were you going when the accident
page 79 1 happened?

A. Coming back to my brother-in-law’s home,
Willie Holladay, in Hilton.

Q. Will you state to the Court and Jury what occurred, Mr.
Apperson, as you proceeded east on Mercury Boulevard just
prior to reaching the intersection with Warwick Boulevard,
Tell the Court and Jury what happened.

A. I came up to the Warwick Boulevard intersection in
the lefthand lane, as I was going to make-a lefthand turn.
My light was green — my light was red, excuse me, I came
to a stop.

Q. All right, sir, do you know how long you remained in a
stopped position?

A, T couldn’t say definitely, but it wasn’t but a minute, or
a minute or two.

Q. Then what happened thereafter?

A. The light turned green and I indicated with my hght :
indicator that I was going to make a lefthand turn, and
started to make my lefthand turn diagonally. 1nt0 Warw1ck
Boulevard.

Q. What was the condltlon of traffic at that time when you
started your turn? :
A. The time the light turned green, there was no traffic,
no cars in the opposite side of the Warwick Boulevard, so

A I started to make my lefthand turn,
page 80 1 Q. What thereafter happened? .

A. As.T had gotten partially into my lefthand
turn, I.observed this car coming over the overpass, and
‘he was coming at what I considered an excessive rate of
speed. I realized there was a possibility I couldn’t possibly
make it, so I brought my car to a full stop.
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Q. Can you estimate to the Court and Jury what speed
~ this vehicle was going that you just deseribed coming over
"the overpass? '

A, That would be pretty hard to do commg from the op-

- posite direction, but I would estimate as near as is humanly
possible he was going at least 45.

Q. At least 45 ,

A. Yes, sir. = ‘

Q. What, if anything, did you do at that time? I believe -
you stated you stopped your car?

A. T brought my car to a full stop.

- Q. What happened thereafter?

- A, He continued on through without slowing down or
without any deviation of his line of traffic, and collided: with

" my car. That is all. -

Q. What part of your car was damaged?

A. The right front fender and right door. :

Q What about Mr, Hill’s car? What part of his car was

damaged ?
page 8L 1} A His car was damaged s1m1lally on the left.
Q. On the left? .

A. On the-lefthand side.

Q. Did you return to Norfolk tollowmg the a001dent that
night, Mr, Apperson?

A, I didn’t get there, sir.

Q. You did not?

A. Idid not.

Q. Did you return to Norfolk following the accident?

A. No, I stayed at my sister-in-law’s home,

Q. You mean, Mrs. Thomas.

A, Mrs Thomas yes, sir,

Q. Can you state to the Court and Jury, Mr. Apperson,
whether or not following this occurrence, Mrs, Thomas was
in the hospital in Norfolk?

A, That 1s right, sir,

Q. What hospital was that?

A. Norfolk General.

Q. Can you state to.the Court and J ury where Mrs, Thomas
went when she was dlscharged from the Norfolk General
Hospital?

A. She came to my home,

Q. How long did she stay there, Mr, Apperson"l

A. About three weeks ’
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page 82 17 Q. Cau you state to the Court and Jury whe-
. ther -or not you heard her complain any dur-
ing that time she stayed at the hospital?

Mr. Lambiotte: Objection.
Court: Sustained. .

Q. What was Mrs, Thomas’ condition at the time she ar-
" rived at your house?

Court: That is too broad. : _

Mr, Lambiotte: He can’t deseribe her condition when she
came from the hospital, He can state whether she was walk-
ing; or how she got there. ‘

Court: You can ask him those questions

Q. D1d she walk from. Norfolk General Hospltal to your
house?
- A, No, sir, she was brought —

Mr. Lambiotte: I think that question is facetious.

Mr, Fox: I tried to ask the question —

Court: He cannot testify as to her condition because it
is too broad. Her condition is an all-encompassing

' phrase,
page 83 1 Mr, Fox: May he describe what he observed
about her?
Court: Yes, sir, he certainly can,

Q. Will you do that?

A, When she came out of the hospital, she came to my
home in a car, she had undergone an operation in the hos-
pital. Naturally her leg was in bandages and we had to as~
sist her —

Q. By we, Who do you mean"l

A, My wife and myself, one on either side, to’ get her up
the stairs to the room she was occupying while she stayed .
. at my home. '
Q. How long did she stay there, Mr. Apperson?

A, Stayed there three weeks. :
Q. Did you observe anything unusual about her leg while
- she stayed there at your house? :

A. I don’t know exactly what you mean by unsual,

Q. Can you descrlbe what vou saw about her left leg, Mr,
Apperson"l
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A. I saw where the operation had been on her leg, and I
know she had to undergo treatment two or three times a
day when she first came home from the hospital, for the
first week or so, anyway.

page 84 ] « Mr. Lambiotte: I object to that if your Honor
please. I don’t think there has been a proper

groundwork laid as to what treatment, or the fact that any
treatment was given, unless he knows w1th1n his knowledge
what treatment, if any, was given. He stated she had to
undergo treatment, and I don’t know what he is referring
to, and I think that response to the question should be stricken.

Court: I think that whether or not she had to undergo
treatment is not for this witness to state. What occurred, if
he knows whether or not she has had treatment he may
state, -

Q. What type of treatment were you referring to?

A. This was a treatment prescribed by her doctor Who
operated on her leg. .

Q. Did you assist in the treatments?{

A. No, sir.

Court: You will disregard that statement that the gentle-
man has made about treatment as prescribed by the doc-
tor, because that is complete hearsay. He may describe what
treatments were rendered, if any, to this lady. You determine
whether it was- in keepmg with what was prescribed by the
doctor, :

- page 85 } Q. Did you observe- anyone give any treatment
to-Mrs. Thomas? = -
A. My wife assisted her with the treatments.

CROSS EXAMINATION

By Mr. Lamb1otte
Q. Mr. Apperson, you were retu1n1ng to Newport News
from where when this accident occurred?
A. Returning from Carrollton, Isle of Wight County
Q. You had just come across the James River Br1dge?
A, That is right, - .
Q. Travelling east on Mercury Boulevard?
“A. What?
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Q. You were travelling east on Mercury Boulevard?

A, Yes, sir.

Q. You came to the intersection of Melcury and Warwick
Boulevards, is that correct?

A. That is correct.:

Q. You stated that you stopped at the 1nter3ect10n there
for a red light? ,

A. That is right, sir. '

Q. When did you first observe this red light?
page 86 1 A, As I pulled up to the intersection.
Q. About how far from the intersection?

A. In-the lefthand lane right at the approach to the War-
wick Boulevard.

Q. About how far is that from the intersection?

A. When the red light was on?

Q. When you first observed the red light?

A. It was as I approached the intersection.

Q. Do you know how far you were from the intersec-
tion?

A, I can’t specifically say that, no, sir.

Q. As I understand, you pulled your car up to the inter-
section and stopped?

A. That is right:

Q. How long did you remain there? 3

A. Until the light changed.

Q. How long was that?

A. T don’t know the length of that light. I couldn’t have ”
been more than a feW seconds, probably three or four sec-
onds.

Q. Three or four seconds?

A. I don’t know the length of the time of those 11ghts
Never have had an occasion to time them at all.’

Q. Don’t you have an idea how long you sat the1e and
. waited for this light?

page 87 1  A. I would say it was a normal time of chang—

ing a light from red to green.

Q. What would that be?

A. That, I can’t say, -

Q. Is your answer then that you don’t know?

- A. Probably a minute.

Mr. Fox: I submit, Mr. Lambiotte;, he answered that he
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doesn’t know how long he has remained there.
Court: He is under cross examination.

Q. Your answer to my question, you don’t know?
A. That is right. I couldn’t state specifically.
Q. At the time you stopped did you observe any traffic
behind you? .
A. No, sir, I did not
Q. Was there any traffic behind you?
" A. Tcouldn’t say, I didn’t observe any. -
Q. The light turned green, and then what happened“l
A. The light turned green and I saw no traffic on the
~opposite side of Warwick Boulevard, and I started to make
a gradual lefthand turn  into Warwmk Boulevard.
( Q. Did you have your turn signal on?
page 88 } A. Yes, sir,
Q. When did you put your turn signal on?
A, Just about the time I started to come away from
the intersection. '
Q. About the time you started to come away from the
intersection?
A. I wasin a stopped position.
Q. And the light turned green?
“A. I turned my indicator on that I was going to make a
left hand turn and started in the left turn. .
Q. Were you moving at the time you put your left turn
.signal on?
A. No, sir, I turned it on before I started
Q. Before you moved?
~A. Yes, sir.
Q. Did you turn the left turn S1gnal on before the light
changed from red to green? .
. A. Certainly not, I don’t think I d1d '
Q. As I understand, the light changed from red to green
you were stopped, you put your turn signal on —
A. T was already stopped, I was in a stationary position
at the time the hght changed.
Q. You say you proceeded in a diagonal direéction rather
than straight out?
A, Made a gradual turn. to clear the {wo
page 89 1 traffic lanes — I don’t know how you say it —
the southbound of Warwick Boulevard; to put °
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me into the northbound lanes on the other side.

Q. How far had you gotten into the intersection when
you first observed Mr. Hill’s vehicle? ’

A. I had just about started into the 1ntersectlon I don't
think I could state specifically how far as to dlstance, bat
I Just started into the intersection when I observed this car
coming down over the overpass,

Q. You don’t know how far you were into the 1ntersect10n“’

A. I couldn’t state specifically, no, s1r

"~ Q. Do you have any idea?

~A. I don’t. No, I don’t know that I have,

Q. Do you recall where the island is located that separates
Warwick Boulevard northbound and southbound of Warwick
Boulevard? :

A Yes, sir.

Q. Had you reached that 1sland?

A. No, sir.

Q. All right, as you stated —

A. You are speaking, if I may interrupt, you are spcakmg
of the northbound island ?

Q Yes, sir?

A, No,Ihadn’t reached that. ,
page 90 } Q. Would you say you were half way be-
tween that island and the position you were in
* when you were stopped? - .

A. T can’t say specifically, I don’t believe half way, I think -
maybe a little better than a third of the way.

Q. You had just moved off from the stop light and
travelled a third of the way, is that correct? '

A. Asnear as I cculd estimate, yes, sir,

Q. And you say you first saw the Hill vehicle when it

was at the top of the overpass?
~ A. I wouldn’t know. I couldn’t speCLﬁcally state the exact
‘location of the Hill vehicle at the time I saw it because there -
was no cars there when I started my lefthand turn when I
come away from my stopped position, and then I observed
the headlights of this car coming toward me at a high rate’
of speed. Where it was on the overpass, I couldn’t say,

Q. But you say when you started off from your stopped
position, there werc nc vehicles? -

A. There were no vehicles at the overpass. at the other
side of Warwick Boulevard. :
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Q. Now as you started to make your turn, do you recall

. how many westbound lanes there are on Mercury Boulevard,
commg off the overpass? Coming toward you?

page 91 1 There is a left turn lane —

A. I can’t be too specific, but I think there are

two lanes. :

Q. Two lanes?

A. Yes, sir.

Q. There are two westhound lanes and there is also a left
turn lane, isn’t there?

A. No, sir, it is my impression you come off the left turn
lane on Mercury Boulevard right into the two lanes coming
across from the overpass across Warwick Boulevard.

Q. All right. As you were proceeding diagonally across
the intersection, how far had you gotten in a diagonal direc-
tion? Can you position your car in relation to the westbound
lanes of Mercury Boulevard coming toward you? Do you
understand ¢

A. I think I understand what you mean, but as near as
I could estimate, I don’t think I had completely crossed the
first lane.

Q. You had not completely crossed the first lane?

A. The eastbound lane.

Q. Where was ycur car when you brought it to a stop?

A, Sir?

Q. Where was your car when you brought it
page 92 1 to a stop?

A, Making a diagonal turn into Warwick Boule-
vard.

Q. With reference to the island that separates Warwick
Boulevard?

A. T would say the front of my car was just about on a line
with the island, the end of the island,

Q. How long had you remained there stopped before this
accident occurred? .

A, That is pretty hard to estimate as to a tlme status
because of the rapidity which things happen. I heard this car
coming and I looked up and saw the lights and realized
it was coming at too high a rate of speed for me to attempt
to go across. I brought my car to a stop and couldn’t be
more than ten seconds.
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Q. Now when you first observed this car, where was it
positioned on the overpass? Was it at the top?

A. No,sir, I couldn’t specifically state that,

Q. You don’t know where?

A. Because I was concentrating on the proper thing for
me to do to protect myself. The car was coming, that is all

I can tell you. The exact location on the overpass, I don’t

believe I could say.
Q. Do - you recall testifying in- th1s case on
page 93 ] Aprﬂ 15, 19657 '
A, Yes, sir,
Q. And do you recall at that time that I asked you how
far down the overpass was it when you first saw it, referring
to the Hill vehicle, and you answered, ‘‘1 would judge it
was about half way down.?” -

. A. Well I haven’t seen what you are reading from there

and I don’t know what it is, but I have no reason to object,
it is possible I may have stated I did see it half way down
the overpass. .

Q. Do you recall testimony to that effect?

A. Not specifically, but if I said it, that is it.:

Q. After hearing this, do you now upon reflection remem-
ber that that is where you first saw the Hill vehicle?

A It might have been about half way down. Ag you well
know it is pretty hard to judge distances and locations at
night especially when you don’t have lighting ﬁxtures on
the area you are trying to pass Judgment on,

Q. That is true, and it is also dlﬂicult to judge speed?

A. That is true.

Q. Yet you are estimating thls car is travelling at least

45%
page 94 ] A. I would gather he was doing at least that
“from the time I saw him to the time of impact.

Q. You now say at the time you saw him, he was half
~ way down the overpass?

A. If I made that statement before as you have read, that
is what I did say. It would be about the same. I don’t see any

reason why the distance should be any different today than

it was then.

Q. You further testified that this automobile made no
. movement to the r1ght or to the left as it was approaching
you after you had stopped your vehicle. Is that correct?
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A. You mean before the impact?

Q. Before the impact?

A. I couldn’t say that, no sir. '

Q. Well I believe you just testified that you stopped your
car, and the Hill vehicle continued without slowing and
without deviation? '

A, That is correct.

Q. So he didn’t veer to the r1ght or left?

A. Not that I know of.

Q. Didn’t slow down at all?

“A. No, sir.
Q. Could you tell whether or not he apphed his
brakes?
page. 95 } A. 1 couldn’t tell that
: Q. Do you recall anyone coming up :to your
car after the accident? :

A. No, sir. :

- Q. Did anyone ‘come up to your car after the. a001dmt?

A. Not to my knowledge

Mr. Lambiotte : I think that is all.

REDIRECT EXAMINATION

S By Mr, Fox:
% Q. Just one question, did you 1mmedlately get out of your -
car after this collision?
A. After the collision I got out and walked over to Lhe
" Hill car. I didn’t go all the way.
Q. You did not stay in your car then?
A. No, sir."

Mr. Fox: No further quéstions.
Court: You may stand down.
ok * o * .

page 96 }
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' MRS. A. J. APPERSON,
vcalled as a witness on behalf of the Plamtlff bemg first duly
sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Fox: :

Q. Will you state your name, please.
A, Mrs. A. J. Apperson,

page 97 } Q. Where do you live, Mrs. Apperson”l

' A. In Norfolk, V1rg1n1a :

Q.. Are you any relation to "Mrs. Thomas?

A. Her sister.

Q. Directing your attention to October 27, 1963, Mrs. Ap-
person were you riding in your husband’s car and involved
in an accident at Warwick Boulevard and- Mercury Boule-
vard in Newport News? ;

A. Yes, sir. _

Q. Who else was in the car?

A. My sister-in-law, '

. Q. What is her name?

A. Mrs. Holladay. :

Q. Where was she seated?

A. In between Mrs. Thomas and myself between my sister ‘
and I.

Q. Who else was in the car?

A. My brother, Mr, Holladay, and my husband

Q. Who was driving the car?

A. My husband, Mr. Apperson

Q Where had you been just before the accldent?

.-Over in Isle of Wight County to my brother’s.
: - Q. Where were you going?
page 98 1 A. Going back to Newport News to take Mr.
and Mrs. Holladay home and Mrs. Thomas home.

Q. Would you state to the Court and Jury what you recall
as to how this accident happened? Was it dark?

A. Yes. Well, we came up to the stop hght the hght was
red. '
Q. Did you see the light?

A Idid @ o
Q. What, if anythmg, did Mr. Apperson do?
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A. We stopped and then When the light turned green, we
proceeded across.

Q. Do you know whether or not Mr. Apperson gave any
signal prior to moving off?

A. I don’t know, I was on the back seat ‘and I “couldn’t
see the signal.

Q. Can you state to the Court and Jury whether or not
you saw any vehicles approachmg you when you started
off?

A. No, sir, we did not,

Q. What happened thereafter, Mrs. Apperson?

A. After he got into the intersection, I saw this car coming
down the overpass at a very rapid rate of speed, and it
hit us. Of course, Mr. Apperson stopped the car. '

- Q. Did he stop the car before the impact?
page 99 } A. Yes, sir.

Q. Do you know how fast the car was going
that was coming down the bridge?

A; I can’t judge the rate of speed It looked fast to me,
. but I can’t judge speed

Q. Are you saying to the Court and Jury at the tlme of
impact, the vehicle you were in was stopped02 Is that what -
you are saying?

A. Ididn’t understand.

Q. At the time of the impact, was the car in _which you
were riding moving or stopped?

A. Stopped. :

Q. Do you drive a car, Mrs. Apperson?

A. No, sir. '

Q. What, if anything, or do you know what happened to
Mrs. Thomas at the time of this impact?

A. Well it jerked us all and hit us all, but she complamed;
she hit her head up there, but when we got home — is that
what you want me to tell you?

Q. She hit her head?

A. She hit her head.

Q. When you got home, Whose home are you referrmg to?

A. Her home,

Q. Did you spend the night there?

page 100 7  A.-Yes, we did.

‘ Q. What if anything, did you observe about
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Mrs. Thomas at her home that night.

A, After she had given us all something for our nerves
because we were all so shaken up, I went in her room, and
-she was seated by her bed and rubbing her leg and looking
at her leg, and I asked was she hurt, and she said, ‘‘Yes,
I am.”

Q. Did you observe anythmg on her. leg where she was
rubbing it?

- AT did. o

Q. What did you observe? .

A. It was a knot, and red and bluish kind of but there
was a knot, and she was rubbingit, and her leg was hurtlng
her terrlble bad then.

Q. You saw the knot you are referring to?

A. Yes, I did.

Q. Do you know of your own knowledge whether or not
some few days later she was.- in the hospital in Norfolk?

A. Oh, yes. She went to her doctor over here and he ad-
vised her to go to the doctor in Norfolk to the hospital. '

Q. Was she in the hospital.in Norfolk ?

A. Yes. :
' Q. Did you visit her whlle she was there?

"~ page 101 1 A. Oh, indeed.

Q. When she was discharged from the hospital,
Mrs. Apperson, do you know of your own knowledge where
Mrs. Thomas went?

A. She came to my house,

Q. How long did she stay at your house following her dis-
charge from the hospital?

A. Three weeks.

Q. And during this three-week period, did you aSS1st her
in any manner? -

A. You mean with her injury? I did, and carried her meals
to her. Is that what you mean? And I helped her treat her
leg as the doctor has prescribed,

Q. What do you mean carried her meals? .

A. Because she couldn’t get down. She was injured, or

. her leg was. -

Q. What about her leg did you observe, Mrs. Apperson?

A. He had, was giving her this treatment, stuff to put on
her leg, and every day we had to put that treatment on her

leg. I think we did it two or three times a day.
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Q. Did this continue while she was still at your house?
- A. Yes.

"~ page 102 1 Mr. Fox: Answer Mr. Lambiotte.

CROSS EXAMINATION

By Mr. Lambiotte:

Q. Mrs. Apperson, where were you seated in the rear of
your husband’s car?

A. I'was in the back, on the righthand side.

Q. On the r1ghthand side. Where was Mrs. Thomas seated?

A. On the lefthand side.

- Q. Now.where was Mr. Hill’s vehicle when you first saw
1t?

A. Coming down the overpass

Q. Could you be more specific? Was it at the top of the
overpass, half way down the overpass; or —1?

A. T don’t believe I can say specifically. It was coming
-down the overpass.

Q. When you saw it were you able to formulate in your
mind any estimation of how fast Mr. Hill’s vehicle was
travelling?

A. I can’t estimate the speed. It looked awfully fast to
me, but I don’t know how to estlmate speed. I don’t drive.
It was coming very fast.

Q. What do you mean by very fast?

A. From riding in cars I would say maybe 45, 40 miles,

something like that, but I don ’t want to say any-
page 103 } thing that isn’t rlght
Q. Isthat your best estimate? -

~ A. The best I can say, yes.

Q. Do you know where the vehicle you were riding in,
where it -was positioned in the intersection when you first
saw this car?

A. Well he had made his turn out to — you know, into
the 1ntersect10n, and I can’t tell you exactly the position
it was placed in, :

Q. But he had made his turn? -

A. He was making his turn.

Q. When he pulled out from the light, d1d he go straight
out?
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- A. No, he made a gradual turn.

Q. Gradually moving over to the left, is that rlght?

A. To the best of my knowledge. You know when you are
riding in the back seat I don’t believe I know whether I can
say that.

Q. Were you conversmg w1th your sister and sister-in-
law? '

A. At the time?

Q. At the time you were at this intersection, were you all
carrying on a conversation?

. A, Not to my knowledge. If we did, I don’t
page 104 } remember it.
Q. Did you see the light when your husband
pulled up to the intersection?

A. T saw the red light, theri I saw the green light.

Q. You saw the red light and the green light. And you
say you did not see him put his turn signal on?

- A. No, I didn’t look for that.

Q. Were there any vehicles behind your car when you
. stopped at this intersection?

A. I wouldn’t know. K

Q. Did anyone come up to your car after the accident?

A. Not that I recall.

Q. When you say you ﬁrst saw Mr. Hill’s vehlcle, did you
continuously watch this car until the accident occurred?

A. Youmean watch the other car that hit us?

Q. Yes? '

A. Well I don’t know whether to say I did or didn’t. I
saw the lights of the car, then Mr. Apperson stopped and I
saw the car -coming, and I knew it was going to hit us,
so I guess I did watch it. .

Q. According to what you saw, did this car make any at-

tempt to slow down at all?
v page 105 1 A. Not to my knowledge. I didn’t th1nk it did.
Q. Did thig car move from its lane of travel,
~did it go to the right or left?

A, Not that I noticed.

Q. It just continued stralght on down?

A. Yes.

Q. Approx1mate1y how long had your husband had his
car stopped in the intersection before this impact occurred?
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A. How long I couldn’t tell you either. He had stopped
and then in just a little-while, in-a second, it came into him.
He had stopped. I can’t say in minutes, I can’t say.

Q. When he stopped his car, where was the other vehicle? A

A. Tt was coming down the incline.

Mr. Lamblotte That is all.
‘Court: You may have a seat 1n the courtroom

: MRS. WILLIAM J. HOLLADAY,
called as a witness on behalf of the Plaintiff, belng first duly
sworn, testified as follows: »

DIRECT EXAMINATION

page 106 ] By Mr. Fox :
Q. Will you state your name please.

A. Mrs. Laura O. Holladay. :

Q. Where do you live?

A. Carrollton, Virginia.

Q. What is your husband’s name?

A, William James Holladay.

Q. Directing your attention to October 27, 1963, did you
live in Carrolton, V1rg1n1a, at that time?

-A. No, sir.

Q. Where did you live? _

A. 506 Hamlin Street, Newport News — Hllton Village.

Q. On that date, October 27, 1963, Mrs. Holladay, were
you riding in a car being dr1ven by Mr. Apperson when
you were involved in an accident?

A. Yes, sir.

Q. Will you state to the Court and Jury what you re-
member about how this accident occurred?

- A. Well we were coming back from over in the country,
we had been over to visit. ,

Q. Who was driving? o ‘

A. Mr. Apperson,

Q. All right?
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A. And we had come across the James River

page 107 ] Bridge and came to the intersection of Warwick

Boulevard and the traffic signal light was red,

"~ and Mr. Apperson stopped, gave his righthand signal, and

he got into the lefthand traffic lane because he was going up
' . to Hilton to take us home first, '

-What did Mr. Apperson do then?
. Proceeded into the intersection.

. Q. All right?

. A. And he stopped and waited for the light to change,
Q. Did you see the light at Warwick Boulevard yourself?
A. Yes, sir.

Q. When you got there, what color was 1t?
A. Red. .
Q. Did you see it change color?
A. Yes, sir.
Q. What did you see it change to?
A. Green.
Q.
A
Q.

‘vehicle, Mrs. Holladay, coming from the overpass?
A. No, sir.
Q Did you later on see a vehlcle coming from that direc-
tion? :
page 108 1 A. Yes, sir.
Q. What, if anything, happened to the vehicle
you were in?
A. Mr. Apperson brought his car to a stop after he got
into the intersection. '
Q. What thereafter happened to the car?
A. The car was struck. - _
Q. Can you estimate to the Court and Jury the speed
- of the vehicle that you saw coming down the overpass‘l
A. No, sir.
Q. Are you any relatlon to Mrs, Thomas?
A. My husband’s sister.
' Q. Doyou drive a car, Mrs. Holladay?
A. Yes, sir, .

Mr. Fox: Answer Mr. Lambiotte.
CROSS EXAMINATION

By Mr. Lamblotte

At that time did you see any traffic approaching your.
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Q. As your car approached the intersection, the light was
what color?

A, Red.

Q. And Mr. Apperson slowed his car down and came to a
stop?

A. Right.

Q. When did he put on his signal llght?

A. Right now I don’t remember, though I do

page 109 } know they were on because I heard the clicking,
and I was on the back seat in the middle, and I'

could see the reflection on the dashboard.

Did you see him turn the signal light on?
. I didn’t see him, I just know they were on.

What were you doing in the back seat? .
. Sitting in the middle. -

Were you carrying on any sort of conversation?
. No, sir. . v

You were not?-

I was not.

Was anyone talking at the time?

. I don’t remember.

Where was this other vehicle when you ﬁrst saw 1t?
. Coming down the overpass.

@>@>@P@>@>@>@

overpass, half way down?

~ A. I don’t remember.

Q You don’t remembér how far away it was?

‘A. No, sir.

Q. When you saw 1t were you able to estlmate how fast
it was going?

A, No, sir.
~page 110 } Q. Mrs. Holladay, do you recall testifying in
this case in April of this year, this past April?

A, Yes, I'was here.

Q. Do you recall at that time testlfymg that you estlmatedv

the speed of the other vehicle to be between 35 and 40. miles
.per hour?
A. Maybe I did at that time, I don’t remember now.
Q. Now when Mr. Apperson pulled off from his stopped
position, were there any cars in sight? Was this car in sight?
A. No, sir.

. Now can you be more specific, was it at the top of the
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. Q. And how far into the intersection did Mr. Apperson
get when you saw the Hill vehlcle?
A. I couldn’t say.
"~ Q. You don’t know? Do you know how far he had turned
to the left when you first saw thls vehicle? ‘
A. No, sir.
Q. Do you know where in the intersection you were at
~ the time the impact occurred?
A. Do I know what?
Q. Where the car in which you were-riding was positioned
" in the intersection at the time the impact occurred?
A. Well you mean, after that?
page 111} 4. When the car in which you were riding "
~ struck or was struck, Where was that car located
in the intersection?
A. In the center of the 1ntersect10n rlght there in the in-
tersection,
In the center?
. Because he had proceeded into the intersection,
But you don’t know how far?
. I don’t know the distance, no.
Was there any traffic behind you?
. I don’t know, sir.
Did anyone come up to your car after the accident
occurred?
A. No more than a brother-in-law, Mr chkman
Q. That is the only one?
A. That is right.
Q. When this car was coming towards you, you say you
can’t estimate the speed? ‘
A. No, I can’t. The only thing I could say it was a rapld
speed to my estimation.
Q. You can’t be more specific?
A. T certainly. cannot, no.
Q Did this vehicle slow down at all prior to the tlme
it struck the car?
page 112 1 A, No, sir. s » »
Q. Did it deviate from its line of travel at all?
A. Well I don’t know that. v
Q. Well did you watch it from the time you first saw'it,
watch it come through the intersection and strlke the car
in which you were riding?

@>@>@>@
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Al Just know we were hit.

Q. Now Mr. Apperson stopped the car before the 1mpact
occurred, is that correct? .

A. That is right. . ’

Q. How much time elapsed from the time he stopped his
car until this collision occurred? v

A. Well it seemed like seconds, I guess, I don’t know.

Q. When Mr, Apperson stopped his car, could you say
where Mr. Hill’s vehicle was at that time? When he_ stopped
‘his car, where was the Hill vehicle?

A. It was just coming, I don’t know,

"~ Q. Youdon’t know how far away it was? -

A. No, sir,

Mr. Lambiotte: Thank you, I think that is all,
Court: You may stand down.

page 113 ] MRS. CURTIS H. THOMAS,
called as a witness on her own behalf, being
first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Fox: A

Q. Will you state your name, please

A. Mrs. Curtis Thomas.

Q. Where do you live, Mrs. Thomas? .

A. 6936 Huntington Avenue, Newport News

Q. Areyoua W1dow?

A. Yes. ' X

Q. How long have you lived. there, Mrs Thomas?

A. I would say about 25 years, 24 or. 25 years.

Q. Mrs, Thomas, _directing your attention to October 27,
1963, were you riding in Mr Apperson’s car when this acei- -
dent happened?

A. Yes, sir, ’

Q. Where were you in the car Mrs Thomas?

A. I'wason the lefthand side in the back seat.
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_ Q. In the back seat?
A, Yes, sir. : .
Q. Where had you been prior to this?
page 114 7 A. Mr. Bob Holladay’s, my brother’s.

- Q. Is that another Holladay?"

A. Another brother.

Q. What occasioned your trip over there?

A, He is an invalid and we had lost our aunt and we wanted
to go and see him, :

Q. A family gathermg?

~A. Yes, sir, that is why we were together.

Q. Did anythmg unusual happen to you as you were r1d1ng
back to Newport News?

A. Anything unusual?

Q. Yes, ma’am?

A, I think so. .

Q. Tell the Court and Jury what happened to you after
you had returned across the James River?

A. We were coming on back here, and we got to the inter-
section, and at the James River Br1dge and Warwick Boule-
vard, and the light was red.

Q. Did you see the light?

A. 1did see the light was red.

Q. What did Mr. Apperson do, if anything?

A, He stopped, and we waited there. He was in the left
hand lane and we waited there until the light turned green.

Q. Did you see the light turn green? -
page 115 1 A. Yes, I did.

Q. Do you know whether or not Mr. Apperson '
gave any signal to turn left? ‘ :

A, Yes.

Q. Of your own knowledge?

A. Yes, indeed, he did. I don’t drive, but I pay attention
when the other fellow drives, and I was watching that.

Q. What did Mr. Apperson do? o

A. He proceeded to make his turn left to take Mr. and

Mrs. Holladay home.
© Q. At the time he started to make h1s turn, did- you see
any vehicle approaching you?

A. When 1 approached the area I never felt safer in my
life, there wasn’t a car in sight, but when we made the left-
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hand turn, and got in .the middle of the intersection, I saw
this car coming down the overpass.- -,
Q. At that time can you estimate the speed?
| "~ A. T cannot, because I don’t drive, but I knew that was
| our minutes, we were gone right then,
- Q. What, it anything, did Mr. Apperson do?

A. He stopped the car immediately and of course by that
time we were struck.

Q. You were struck by the other car?

_ , A, Yes, sir.
page 116 1 Q. What, if anything, occurred to you?

A. First thing happened to me, my head hit the
side of the window. I was dazed, not unconscious, but dazed
and then I sort of come to myself

Q. Has that troubled you any further since then?

A. I have headaches, but I haven’t said anything about
that. That is not in the case. I don’t know- whether it has -
anything to do with it or not.

. Q. Were you aware at that time that you hurt your leg‘?

A. No, sir, I didn’t want to be hurt. My family was hurt
and I was a well woman then,

Q. What did you do when you got home? '

‘A. T had a bunch of nervous people there and went to
doctoring them and gave them nerve. medicine and immedi-
ately got them all down. And as I went looking at myself,
I found out I had a bad lick.

Q. What did you find?

" A. I had a terrible bruise on my shin bone and red place
began to swell, and it hurt so very much, 1 couldn’t touch it
hardly, so I got some Absorbine, Jr., and‘ started rubbing it
and my sister came in at the same tlme

Q. Don* tell us what she said, you did rub. it with

what? ‘

~page 117 1 A. Absorbine, Jr. ‘

Q. At that time were you employed“l
Yes, sir, I was employed.
Where were you working ¢
. Broadway-Warwick.
What was your position there?
Buyer for the fabric department.
Did you do anything else?
. Saleslady.

>@P@>@P
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Q How long had you been employed by the Broadway-.
Warwick? :

A. 39 years.

Q. What was your rate of pay per Week?

A. The way that they paid me was every two weeks I
~ got $150.00 every two weeks. That is the way I got it.
" Q. Now did you seek any medical attention after looking
at your leg? '

A. Not that night. The next day I went to work.

Q. What day of the week was that on? ' :

A. I'don’t know, I forget.

Q. Go ahead, I thought maybe you could tell us what day it
was, When did you seek medical attention, or how many days

later? '
page 118 7 A. I went back to work the day after the acci-
dent. They realized I couldn’t stand on my leg

and then I talked to Mr. Berkey, the manager of the store —'

Q. Don’t tell us any conversatlon Did you thereafter see
a.doctor that day? :
. Ididn’t see the doctor that day,
When did you first see the doctor?
. The next day?
What doctor did you see?
Dr. Hunnicutt,
‘What, if anything, did he adv1se you to do?
. Well he wanted me — - _

POPO PO

Mr. Lambiotte: I don’t think that is proper.
Court: Yes, sir, I don’t think that is proper,

You saw Dr. Hunmcutt?
. Yes, sir,
Did you see any other doctor?
. No, sir, not here.
What other doctor did you see?
Dr. Lowenberg.
Did you select Dr. Lowenberg?

A. No, sir, Dr. Hunmcutt told me to go- to
page 119 } him.

Q. Where-is Dr Lowenberg s oﬂice?

A Well — it is in Norfolk. ' -

o

'pe@>@$




Percy Lee Hill v. Curtis H. Thomas 71

Mrs. Curtis H Thomas

Q. That is all I wanted to know, the c1ty D1d you see

‘Dr. Lowenberg?

A. Yes, sir,

Q. What if anything did he do to- ‘you, Mrs. Thomas?

A. Well I told him immediately about the accident because
that caused my suffering, and then, of course, he gave me
a very thorough examination, and he told me I had to go in

the hosp1tal and I did not have any choice. I had a blood

clot in it.
Q. Did you go in the hospital?
A Yes, sir.
Q. Did you have varicose veins before this?

A, I certainly did. I did, but they were very unmghtly,

but they gave me no trouble I worked every day of my life.
Q. And did Dr. Lowenberg put you in the hosp1tal“l
A, Yes, sir.
Q. What if anything happened to you while you were
. in the hospital?
‘ A, What do you mean?
page 120 1 Q. What did they do to you? =~ '

A. I had extensive surgery. He sald there
was no need of me having one place, I had to have all of it
done, and I was in there from the 18th I th1nk until the 5th

of December, I think it was.

Q. I show you this bill. Is that the bill that you. recelved

from the hospital?
A. Yes, sir,
Q What is the total amount of that blll?
A. $598.75, is that it? Yes, $598 75 I thlnk that was it.

Q $598. 75?

A. I believe that was corrent.

Mr. Fox: I would hke to offer this blll as Plalntlff s Bx-
hibit 3. _ : L

(At this time, hospital bill ixi‘ the sum of'$598.75 w@s ac-
cepted and marked by the Clerk as Plaintiff s Exhibit"3.) -

Q You say you believe you were dlscharged on December -

5, Mrs. Thomas?
A, Yes, sir.
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Q. Where did you go from that point?
A. To my sister’s, Mrs. Apperson.
Q. ‘Where was that?

: A. In Norfolk.

page 121 1 Q. Do you recall how long you stayed with—

A. About three weeks,
Q. Can. you —

Mr. Fox: I understand she has an elastic stocking on,

but could she walk down and point on her leg to the area

she has descrlbed"l
Court: Yes, sir.

Q. Mrs. Thomas, would you step here and point to your
" leg the area you descrlbe?

A The lick was here and the knot was right under there
and it goes all the way down to my ankle.

Mr. Fox: For the record, she is p01nt1ng to the inside of
her left leg above the ankle.

" Q. How long d1d you stay at Mrs, Apperson’s house after

you were discharged from the hospital? -

A. I stayed there about three weeks.

Q. Three weeks?

A. Yes, sir.

Q. What, if anythlng, happened to you while you were
there? Did you give yourself any treatments of any kind?

A. Yes, 1 carried out the doctor’s orders, I had to use
medicated soap and a salve and I thought that this place

. was getting all right, but it didn’t heal like it
page 122 } should. I am still having trouble with it.
Q. Did you take any types of medicine?

A. 1 didn’t take anything — I did take something for
my nerves because 1 was all shook up. I still take some-
thing.

Q. Did you have any type of bandage or anythlng on your
leg?

A. Yes, I had to wear ace bandage while at her house,
and when I came home he ordered me to have these support
hose. I bought two or three pairs and tried to get a- pair
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that was comfortable, but it seemed that they hurt worse.

Q. What did the support hose cost?

A. From $4.95 to $6.95. ‘

Q. You bought how many pair ?

A. T have about five pair.

Q. What do you call that that you have on?

A. I have an ace bandage, and I have a drawer full of
them to tell you the truth.

Q. That is support hose you are referring to?

A, No,. I don’t hdave them on today. I can wear them
a little Wh1le at a time and they get on my nerves and I
have to take them off. '

Q. Did the doctor put any type of medlclne on your

leg?

page 123 1 A. When I went back to him and had th1s knot

~ that has come in there, and it seems to be growing
to me, he advised a sort of plastie boot. It is like a cast. -
Tt was put on there wet and as it got dry, it got hard, but
not as hard as a cast like a broken arm. I kept it on there the
first time a week, and I went back and changed it, and I kept
it on two weeks without getting in the tub the way I liked
to, and then I begged off, I said, ‘‘Please let me take it
off.”” He did, he allowed me to do it and let me put two
bandages with sponge rubber in between. I have only one
bandage on today because I knew I, would be here all day.

Q. Have you been able to return to Work?

A. No, sir, .

Q. What happens, if anything to your leg?

A. It swells when I am on it a whole lot and I can’t
stay-on it a whole lot, and the doctor ordered her to have
my bed elevated, a wooden block on the bed on'my side and
have to sleep. W1th my leg on a pillow every night. That
seems to help it, to lay down about every hour and elevate
it.

Q.. Would you like to return to Work?

A, Would I?I would that. L

Q. Have you been told your job is available? :

A. I could go back to Work rlght thls mmute if 1 was
able ‘

page 124 7 Mr. Fox: Answer Mr. Lambiotte.
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- CROSS EXAMINATION

" By Mr. Lambiotte:

Q. Now you were seated in the back seat? .

A. Yes, sir.

Q. And you were seated left in the car?

A. Yes, sir.
" Q. And stopped there for a red light?

A. Yes, sir, :

Q. And the light turned green and you say you saw the
light turn green?

A. Yes, sir, I did.

Q. Was the 51gna1 light blmkmg? Mr Apperson S s1gndl”
~ light blinking?

A. I am not going to say I saw that, but I was watchmo
the light, so I wasn’t watching the s1gnal light. I can’t tell
you I saw the signal light, .

Q. When the light turned from red to green, d1d you see
Mr. Hill’s vehicle?

A. T did.

Q. ‘Where was it?

A. When I saw it, it wasn’t on top of the overpass it

" was coming down,
Q. This is when you were stopped at the intersec-
. tion? .
page 125 1  A. Yes, sir.
. Q. What bhappened? Mr Apperson then —

A. He had stopped his car, he realized, lie saw the car too,
and stopped.

Q. Mr. Apperson did move into the intersection when the
light turned green? '

A. Yes, sir.

Q. And did he move stralght out? . : ’ _

A. No, he made his curve to the left, going toward Hllton

Q. How far through the intersection did he get? More
than half way? Half way?

A. 1 think he got — I would say half Way I don’t drive,
but I would say he got there.

Q. Now could you estimate the speed of this car?

" A. No, sir, I don’t drive, and I don’t want to ever see that

car coming again.




Percy Lee Hill v. Curtis H. Thomas 7

Mrs. Curtis H, Thomas

Q. Now Mr. Apperson as he hag testlﬁed he stopped his -
car in the intersection?

A. That is right.

Q. At that time how far away was this other car?

A. Well I don’t know exactly how far it was, but 1t was

a little off. ‘
page 126 7 Q. Was it still coming down the incline?
A. He was, it was coming.

Q. You are not able to estimate the speed of it?

A. No, sir. '

Q. How long have you had varicose veins?

A. Well I don’t know exactly how.long to tell you age.
I have been stout all my life, and a lot of'stout people don’t
have them to tell the truth. ‘

Court: Let me caution you. You’mérely answer his ques-
tions, Kindly leave off the side remarks.

.- All right. Thank you.
Did you wear any support for your varicose veins?
. Before the acmdent‘?
Yest?
. No, sir.
. What bothers you now? Is it that area on your calf
that is bothermg you now? :
A. Yes, sir, .
Q. Your varicose veins don’t bother you?
- A. No, sir.
Q. And you have not returned to work?
, A, No, sir.
page 127 7 - Q. Do you have any trouble with your rlght
leg?
A. No, sir.
Q. None at all?
A. No, sir.

opopop

Mr. Lambiotte: I think that is all.

Court: You may stand down.
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MRS. ESTHER HARTON,

“called as a witness on behalf of the Pla1nt1ff Bemg first

duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr, Fox:
‘ * * * * *
page 128 7} » _ ‘
- * . ok * * X
- Q. Did you work at Broadway?
A. Broadway Department Store downtown.
Q: How long did you work there?
A. 37 years.
Q. During that period of t1me were you acquamted Wlth
Mrs, Thomas?
A. I worked with her,
Q. Was she working in the same store? -
~ A. Same store and same department. -
'Q: Can you tell the Court and Jury her attendance record

while she was working there?
A. Tt was wonderful,

*x % * * %

page 129 1 MR. WILLIAM J. HOLLADAY,
called as a witness on behalf of the Plaintiff, be-

\mg first duly sworn, testified as follows

DIRECT EXAMINATION ‘

By Mr. Fox:
Q. State your name, please
A. William J. Holladay. -
Q. Where do you live, Mr., Ho]laday? ‘
AL T live across the James R1ver Br1dge in Carrollton,
V1rg1n1a
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Are you employed?

Yes, sir.

. Where abouts? .

. Newport News Shipyard.

How long have you been working in the shlpyard?

Thirty years,

What do you do?

I am a burner in the welding department

Mr, Holladay, do you know Mrs. Thomas seated here"l

Yes, sir, she is my sister.

Directing your attention to October 27, 1963, were

you riding in an automobile with her, being driven by Mr.
Apperson, when you were in an accident?

page 130 7 A. Yes, sir. _

Q. Where had you been before this accident

OPOFPOPOFOPO

happened?

A. We had been across the river over to my brother’s

in Carrollton.
" Q. Where were you 11v1ng at that time?
A. 506 Hamlin Street, Newport News.
© Q. Will you state to the Court and Jury what you re-
. member about how this accident happened? Who was driving
‘the car you were in?

A. Mr. Apperson.

Q. Where were you seated?

A. On the front seat with him.

Q. Tell the Court and Jury what you recall about how
the accident happened?

A. As we come over the bridge we come to our lefthand
side, and we stopped at the red light. :

Q. Did you see the hght at the 1ntersect10n?

A. Yes, sir,
. Q. What color was it When you got there?

A. Red. .

Q ‘What did Mr. Apperson do? -

. Mr, Apperson stopped. He had his signal light on and
was blinking. I know it was because I saw it my-
self,

page 131 } Q. All right, sir. :
A. And he come to a dead stop On the other
side was two automobiles parked —




Supreme Court of Appeals of Virginia.
Mr. William J. Holladay

By other side what do you mean by other side?

. Other side over to the left.

Where is that, sir?

That was to the left,

Left of whom?

. On the— across the road, they were parked to make
thelr left hand turn to go to Newport News.

Q. Were they headed toward you,. is that what you are
saying? :

A, No, not dlrectly in front of us.

Q. But headed in that direction? '

A. They was headed over to the left, to their left and
there was another car right to their left

Q. All right, sir, what, if anything, did those cars do?

A. Those cars were stopped too.

Q. Then what happened?

" A, The light came on for them to go and they made the1r
lefthand turn and went on, . . , v

Q What direction did they go? _.

A. Coming toward Newport News, going south,
page 132 1 Q. Going south toward Newport News?

: A, Yeg, sir, L

Q. Then what happened?

A. Then the green light came on for Mr. Apperson

:.Q. For whom was the green light on? .

A. Mr. Apperson, for us.

‘Q. What did Mr. Apperson do? °

A. Andrew pulled off at a slow rate of speed. There wasn &
another car in sight coming.

. Q. No other car?

"A. Coming from the overpass, there was no car in sight.
Mr. Apperson, he always drives slowly, he pulled off and at
an angle, and about that time, I saw these headlights coming
.down this bridge..

- Q. Yes, sir?

A. And Isay ahigh rate of speed

Q. What do you estimate that speed to be, Mr, Holladay?-

A. Well to an intersection, I would estimate around 40
to 45 miles.

Q. What if anything did Mr. Apperson do? What hap-
pened to the car you were in at that time?

>@>@>@
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A He made a dead stop Come out at an angle and made
a dead stop.
page 1331 Q. What happened -to the other car?
A. This other car kept right on coming, come
"~ right on getting closer and closer. Thanks to Mr. Apperson
that he did stop, because if he pulled any further it would
have hit us broadside.

Mr, Lambiotte : I don’t think that is proper.
Court: It is not proper, and Gentlemen of the Jury, dis-
regard that. o , :

Q. Mr. Apperson did stop?

A. Did stop, yes, sir.

Q. The other continued on?

A. Yes, sir.

Q. Did 1t strike the car in Whlch you were in?
A. Yes, sir. :

Mr. Fox: Answer Mr. Lambiotte.
eRoss EXAMINATION

By Mr. Lambiotte: '
Q. Now Mr. Holladay, when Mr Apperson started into
the intersection as the light turned green, you- say- there
was no cars in sight? : .
A. No, sir, S '
Q. And you went into the mtersectlon and turned h1s car
at an angle to make a left turn, and that is when you saw
. the Hill vehicle, is that right?
page 13¢ 1 A. When he came, when he come into the in-
‘ tersection to make his turn on an angle, I saw
- the two lights.
Where were the two lights, at the top?
Right at the overpass coming straight on down
Did he stop his car immediately %
. He stopped his car because he didn’t —
"I asked you, d1d he stop hlS car unmedlately“l
. Yes, sir. | .-
You said he had ‘his signal hghts blinking?
. Yes, sir.

POPOPOPO
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Q. When did he turn his signal lights on, before he stopped
at the intersection, while he was stopped at the intersection — v
- A, Before he got to the red l1ght
. Q. Before? ‘ ' .
- A, Yes, sir. ' c
Q How long did you remain stopped for the red light? - ‘
A. Well I don’t know exactly how long it was, but my other
1 say around a minute maybe, I don’t know exactly I
didn’t time it.

Q. Do you recall testlfylng In this case last
April 152 '
- page 135 6 1 A. I said five mlnutes but as a rule I doubt
the red l1ght would stay on no five minutes at a
time, S
Q. You reconsidered that"l
A. T reconsider that.
Q. How far had Mr, Apperson gotten mto this 1ntersect10n
when you saw this car coming over the overpass?
A. He had gone about the mlddle way, come all the way out
- about middle way of his turn, he was of his turn he was
turning on an angle, o
Q. You estimate the speed of th1s other vehicle to- be about
45 miles an hour? .
A. He was coming at a high rate of speed.
Q. Didn’t you first estimate his speed to be between 40 and
45 miles an hour? A _
A. Yes, sir, -
Q. Was there any traffic behind you, any cars- behmd you?
A, Yes; sir, there was another car behind Mr, Apperson?
A. After the impact occurred, did anyone come up to your
car?
A. T don’t know.
Q. You don’t know? :
A. No, sir, I can’t recall that.

* *° * Lk *
page 137 1. o
* k. K *x Kk

Mr. Lambiotte: At this time I am going to:make a -m.otion‘
‘that the Court strike the evidence on behalf of the plain-
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tiff on the grounds that the evidence as we now have it, does
not show any negligence on the part of this defendant in
the least bit. We have testimony from the passengers of the
automobile in which the Plaintiff was riding, This testimony
would tend to show that the Defendant was travelling at a
high rate of speed, a reckless rate of speed. I know on a
motion to strike; all inferences are to be construed in favor
of the plaintiff. However I do not think the Court is bound
by evidence which is so incredible and so contrary to the
physical facts, to me it is just unbelievable, Under the

evidence as we have it now, I think that reason-
page 138 ] able men could not differ as to what happened.

You have an accident in which two cars came to-
gether at an intersectiton and they remained together, Testi-
mony of Mr. Hill, he testified he saw the Apperson vehicle
as it was stopped -on the other side of the intersection, he

saw it come into the intersection, he saw it turn and he ap- -

plied his brakes and there was nothing he could do. He has
exonerated himself of failure to keep a proper lookout. There
is no other evidence as to his failure to keep a proper look-
out. His testimony is uncontradicted, so the only other basis
that I can see that this case can be maintained upon,
is excessive speed. Can the Court believe that a vehicle travell-
ing somewhere between 35 to 45 miles per hour came off of
the overpass and hit another vehicle and they left 8 feet of
skid marks and yet they remained there together. I submit,
if your Honor please, that the physical evidence is just too
much to be overcome by the testimony of these witnesses, and
we just can’t get around that fact, and I believe that on that

-basis that you certainly shouldn’t let the Jury ‘consider

this case. Is it a jury question? Is it a question for the
jury to decide whether or not an automobile going
page 139 ] 35 miles an hour and hitting another car will
remain still, remain together, or the two auto-
mobiles remain together? I don’t think reasonable men can
differ, Mr Hill testified when he was going down this inter-
section, he travelled at a speed of approximately 15 miles per
hour, Isn’t that more in line, in fact in line with the physical
facts found by the police officer, Mr, Parrott, when he ar-
rived on the scene? Based on what I just said, I move the
Court to strike the evidence,
Court: This Court doesn’t undertake to welgh the evi-

.dence. That is not the trial judge’s prerogative in matters
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such as this. You may believe one thing, I may believe another,
and someone else may believe another concerning this evi-
dence, but the fact remains that however incredible this may -
seem, the evidence is about speed. There are other factors
in the evidence. The evidence is from.the plaintiff that this .
car came off the bridge, down the overpass, didn’t veer right.
or left, came right straight into it. Now this I think can go
to the Jury as to whether or not Hill was-keeping a proper
lookout. I think there is ample evidence to go to the Jury v
Overrule. _

t S ¢ *- % *

- page- 175 '}

* * Tk % *

MR. DIAMOND TRIPOLITES,
called as a witness on behalf of the Defendant being. first
duly sworn, testlﬁed as follows:

DIRECT EXAMINATION

By Mr. Lambiotte:

Q. State your name,

A. Diamond Tripolites,

Q. Where do you live?

A. 105 Wedgewood Drive, Newport News.

Q. I see by your umform you are in the’ Serv1ce, is that
correct?
. Yes, sir,
‘What branch? .
. Air Force.
How long have you been in the Air Force? -
Fourteen years, -

What is your rank?

Staff Sergeant. - '

All right, sir, on October 21, 1963, do you recall ob-
‘ serving an accident at the intersection of Mercury'

page "176 -1 Boulevard and Warwmk Boulevard?

A. Yes, Ido. -

CrOPOPOF




 Perey Lee Hill v. Curtis H. Thomas 83

Mr, Diamond Tripolites

Q. Would you please tell what occurred?
A. Well the best of my knowledge I was coming from the
direction of James River Bridge, and in the left lane, when the

plaintiff’s car was in front of me. We had both stopped for

the light. The light had turned gréen. The plaintiff car in

front of me moved and went out at such an angle that I

noticed it looked odd. At the same precise time I looked up.
Q. You said it went out at such an angle it looked odd. Can

you give us a little-better idea of just how it went out?

~A. Well in my estimation, my own driving experience —

Mr. Fox: I object to this statement, I think —

Court: Sustained. You will just testify as to what you saw,
not your 1mpress1on or your oplnlon or whether it was right
or wrong in your driving’ experlence You just tell what you
saw,

" Q. All right, in what lane did the —

Mr. Fox: I objeet to Mr. Lambiotte’s leading the wit-
ness.
page 177 1 * Court: He said he went at an-angle. He now
asked in what lane he went,

A. The plaintiff proceeded straight out from the left cut-
off on such an angle that he had to make a fairly sharp left-
hand turn, but I thought at first he was going- stralght

Mr. Fox: -Objection to what he thought,

Court: I.overrule you. on that. He was of the 1mpreSS1on
he was going forward. That helps descrlbe the manner in
“which he was going out. - -

Mr, Fox: I except to the COurt s ruhng on what this wit-
ness thought. :

Q. You say the car in-front of you went out as 1f 1t was
gomg straight?

A. This got my attention and my attentlon was taken to
the intersection at this precise time.: I. looked up and saw
the Hill vehicle coming down to the center lane on the op-
posite side, and I remarked to my Wlfe —

Mr Fox Your ‘Honor. —1‘

A. Excuse me. I stopped my own vehicle at the 1ntersect10n
at the lefthand cutoff at about this time.
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Q. Why did you stop your vehicle at that time?
- A. Because I anticipated the crash,
page 178 7 Q. Go ahead.

A. At that precise time then the both cars col-
lided and I jumped out of my car, and my wife took mine and
drove it across the street later on, but I went to both cars to
see if anybody was hurt.

" Q. Could you estimate the speed of the Hill vehicle?

~ A. T wouldn’t say I could estimate the speed because there
was no indication of speed as far as speeding is concerned.
* He was normally coming down the hill and that was it.

Q. Can you give us any estimation as to approximately how
fast he was going?

Mr. Fox: I think that is what the witness should do. If
he can say the speed, he should.

A. I would say the Hill vehicle was not in excess, or
‘excessive speed. I would say 15 miles per hour, around there.

Q. You testified the Apperson vehicle went straight out
and then made the turn?

A. Right. '

Q. Can you describe the manner in which the turn was
made?

A. Yes, the vehicle went straight out on a
page 179 ] straight angle and made a sharp left.

Q. When this vehicle made this left hand turn,
could you place the position of the Hill vehicle at that time?

A. Yes, the Hill vehicle was — there was a little concrete
abutment or a centerpiece between the opposite lanes, coming
_off the overpass, and the Hill vehicle was, I would say, just
approximately on that concrete divider,

Q. In which lane was the Hill veh1cle at that time?

A. In the center lane.

Q. What occurred then? The vehicle i in front of you made
this turn, and then what happened?

A. Then after the vehicle made the turn and the Hill ve-
hicle came straight through at the same precise second just
_about, but the Apperson vehicle collided with the right front
quarter panel of his car against the left quarter panel and
front of the Hill vehicle, and there was, I would imagine
about two feet distance between both vehicles,

Q. Were either of the vehicles stopped before the accident?

A. No there wasn’t. ‘
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Q. Both were moving?
page 180 1 A. Right,.

Q. Did either of the vehicles apply brakes prlor
to the accident?

A. From what I could see, no. '

Q. You say that you stopped your vehicle in the intersec-
tion? ,

A. Yes, sir, .

Q. What did you do?

A, T jumped out of the vehicle and went to the scene of
the -accident.

Q. Whose car did you arrive at first? _

A. The Apperson vehicle. I looked inside and everyone was
fairly” well straightened up, there wasn’t that much disar-
rangement as far as the accident went inside the car.

Q. Did any of the people have hats on?

A. Yes, a few people had hats on and I asked if everybody
was all right, and everyone was seated up, and said they
were all rlght at whleh tlme I went to the other vehlcle the
Hill vehicle,

Q. Did the police officer arrive on the scene?

A. Yes, after a short period of time, after some people
had congregated, at which time I took and presented myself

to the policeman and told him who I was and if he
page 181 } wanted any information, I was a witness, and
left it at that. ‘

Q Sergeant, do you know the plalntlff he1e Mrs. Curtis
Thomas?

A. No, not personally, just from the accident

Q. Is that the first time you had seen her or known her?

A. That is right. '

Q. Sergeant, do you know Percy Hlll?

A. No, not untll the accident. - '

Q. You did not know hlm at all before the aceldent oc-

curred?
A. No, I did not.

Mr. Lambiotte: Answer Mr, Fox,
CROSS EXAMINA_TION
"By Mr. Fox:

Q. Sergeant, as 1 understand it, when you came to the in-.
tersection of Warwick Boulevald Mercury Boulevard, you
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were in the left lane and you stopped behmd the vehicle, I
believe you referred to it as plaintiff’s car?
A. That is right. Excuse me, the car plaintiff was in.
Q. Mrs, Thomas wasn’t dr1v1ng the car?
A No, she wasn’t,
Q. Why did you stop behind that car?
page 182 1  A. We both had a red light in the left lane,
. Q. Did you- see the light turn green for your
direction of travel?
A. Yes, I did. ' ' '
Q. Did you see Mr. Apperson’s car start off when the
light turned green? L
A. Yes.
Q. You also saw the bhnker light for left turn?
A. Yes, I did.
Q. You started off behind h1m did you?
A. Right,
Q: Do you recall, prior to the light turmng green for you,
any cars turning left going south toward Newport News?
A. I can’t positively, but I do recall a vehicle in similar
direction, but positively, I wouldn’t swear to it.
Q. You know on the other side of the intersection, there
/is a left turn advanced arrow and advanced green?
A. Yes.
Q. Sergeant, as I understand, when it turned green, you
started forward and so did Mr. Apperson?'
. A. Right.
page 183 1 Q. And he-continued in a straight line and then
made an abrupt turn to the left"l
A. A sharp left turn,
Q. Would you say he was about parallel with Warwick
Boulevard when he finished making the left turn?
A. I would say pretty much.
Q. Parallel, and it is your opinion that his car was moving
when the 1mpact occurred?
A Right.
Q. It is also your opinion that Percy Lee Hill’s car was
moving when the impact occurred?

Mr. Lambiotte: That is not his opinion. He has just testi-
fied that is what he saw. I don’t know how Mr, Fox got that
" it is his opinion.

Mr. Fox I think that is the only thmg he .can say,
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Q. Now, Sergeant, when the light turned green for you
and Mr, Apperson there was no traffic approachmg you on
Mercury Boulevard, was there? L

A. In which dlrectlon? : .

Q. Coming from the east, going west. When the li.ght turned
green for you and you started off, you did not see another

_ vehicle approaching you? :
page 184 7 A. No, not that precise second, no.

Q. And Sergeant, you saw the Hill vehicle in
the center lane, I believe you said it never veered in its
“lane, but continued in its same lane up until the point of im-
pact?

A. In the short period I saw him, yes.

Mr, Fox: No further questionsb.

RE-DIRECT EXAMINATION

By Mr, Lambiotte:

Q. When the light turned from red to green and you and
the car in front of you started to proceed forward into the
intersection, you JllSt stated that you did not see any other ap-
proaching vehlcles, is that correct? .

A. No, that T couldn’t swear- to, at that pomt recall see-
ing any. -

Q. Did you look-at that time? -

A. I had looked up from the hoht when it changed green
and this; like I said, was when I proceeded forward. Just the
time it took me one car length to get to the corner was the
time it took for me to notice the irregularity of the vehlcle in
front of me —-

Mr. Fox: I don’t think that is responsive to the question,
Court: Don’t think about irregularity, you- dis-
page 180 '} regard that. What this gentleman may feel 1s
1rregular may mnot be irregular, -
Q. Go ahead, and leaving out that portlon of it, go ‘ahead
Wlth What you were saylnfr :

: Mr Fox I again obJect 1t is not- responswe to Mr Lam—
biotte’s question.® .

Mr. Lambiotte: He is stlll explammg —

Court: Overruled. Answer.the  question.
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A. T had looked at that time when the car in front of me
proceeded forward, and the way he had made his turn was
what caught my attentmn and at this time I had seen the Hill
vehicle approximately, I would say, within three car lengths
from the 1ntersect10n :

Mr. Lambiotte: No further questio‘ns.v

RE-CROSS EXAMINATION

By Mr. Fox:

Q. Sergeant, how long would you estimate a car to be?

A. I am not too good judge of distance, but I would say
e1ghteen feet approximately.,

RE- DIRECT EXAMIN ATION

By Mr. Lamblotte
Q. Where. was the Apperson vehicle when —
page 186 1 you said the Hill vehicle was how far from the
intersection?

A. I said approximately three car lengths,

Q. Where was the Apperson vehicle at that time?

A. Within the center, approximately center of the island
parallel with Wa1w1ck Boulevard and approx1mately the
same as far as the small viaduct was concerned commg over
the overpass..

Q. Previously you made a reference to the 1sland separating
east and west traffic lanes on Mercury Boulevard?

A. Right, .

Mr Fox: I hate to keep 1nterrupt1ng, but is this proper
indirect ?

Court: Are you askmg the questlon or. are you objecting? v

- Mr. Fox: I am objecting.
- Court: Sustained. .

Q. Where was the Hill vehicle with reference to the island
separating the east and westbound traffic lanes of Mercury
Boulevard when Mr. Apperson made his left turn?

Mr. Fox: I object to that que_stlon. :
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“Court: I think it is repetitious. I think he al-
page 187 ] ready answered that;
Mr. Lambiotte: That is all the questlons I have.
Defense rests. -
Court: Any rebuttal?
Mr. Fox: No, sir. "
-Court: All r1ght sir, ret1re the Jury,

(The Jury was then excused while the Counsel and Court
reviewed the instructions).

Mr. Lambiotte: I would renew my motion.
Court: Do you gentlemen feel we will be able to finish to-

.mght ?

Mr. Fox: I would like to look at the instructions that we
had before.

Court: I think they are still perfect. 1 don’t think the evi-

dence is any different at all.

(At th1s point there was an off the- record discussion relatlve
to the instructions).

* x X % *
page 188 1 -
| kK X x K
~ Mr. Fox: On the instructions, we can and will stete our
arguments for the record while the Jury is out. I have some
objections which we made and Mr, Lambiotte had some he

made before. They were admitted over what we said to begin
with, but we still had some objection to them.

o * % * *
page 194 ]
| LANNREE SEENS 2 * %
Clerk ‘“We, the jury, on the issues jkoined believe that the

acmdent in questlon was proximately caused by the concurring
negligence of both the defendant, Percy Lee Hill, and the
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driver of the vehicle; Andrew Apperson, in which the plain-

. tiff Curtis Thomas was riding, and fix her damages in the
sum of E1ghty five hundred dollars /s/ A E Lenhart, Sr.,
Foreman.’

* * o O

page 198 1. Court: All right, Gentlemen. ‘

Mr, Lambiotte: If the Court please on page
187, I have, ‘‘I would renew my motion,’’ after which there is
nothlng .

Mr. Topping: You can’t renew it now,

- Court: You sure can’t renew your motion. I must not have
heard you. — I didn’t understand that you were undertaking
to renew the motion. Is that what you are trying to do?

Mr. Lambiotte : I am not trying to undertake to do that now.
My point is, page 187, it has me stating that I would like to re-
renew my motion, and there has been no ruling on that in
the record. I was wondering what the status of the record .
should be relative to that, whether-anything should be in
the record as to a ruling on that.

Court: I didn’t rule on your motion, if I heard it, and it
would be incumbent upon you, I think, to have brought it to
my attention and insisted upon a ruling. It not having come to
my attention, it is as though the motion was not made. How-
ever, that is up to the gentlemen in Richmond to consider
Whether or not you made your motion. Of course we all know
what motion you would be referring to.

Mr. Topping: Counsel for the plaintiff believes
page 199 ] that the record and the transcript as to this ques-
tion speaks for itself.

Mr. Lambiotte: Does the Court have any. prehmmary re-
marks to put into the record relative to the notation of the -
objections and exceptions to the instructions we are about to

et to?
8 Mr. Topplng So that this could be t1t1ed I think this hear-
ing today is Presentation of the Record to be Certified by the
Court,

Court: Right.

Mr, Topping: Now on behalf of the Plaintiff, we have read
this transcript of the record by Nancy F. Read Court Re-
porter, and we take exception to Page 187, at the bottom of the
page, ‘‘(By agreement, the instructions previously offered,
together with the objections and exceptions on the part of
the respective parties, and action of the Court in-respect there-
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to, are set forth as follows, Pages A through W.)’’ There-
after we take exception to pages A through W, as there was
no such agreement, and I believe that the words as contained
in'the parentheses on Page 187 were not in the court reporter’s .
notes. We have the Court Reporter present, and I would ask
her at th1s time if she would so state.

Court: Mrs. Read, do your notes reflect any such
page 200 } agreement as is set out on Page 187 of the record
and referred to by Mr., Topping?

‘Mrs, Read: No, sir.

Mr. Topping: We believe, if your Honor please, that any
such agreement was as set out on Page 188 of the transeript,
in which Mr, Fox stated, ‘“‘On the instructions, we can and
will state our arguments for the record while the J ury is out.”’
And he continues with that statement, but in substance,
it is our understanding that the 1nstruct10ns as granted in the
previous trial of this case could be used, but that the objec-
tions would be stated and the reasons while the Jury was
out, when the second trial was being held. Was that the
Court s remembrance of the understanding?

Court: I will state mine when you get through W1th your
various and sundry motions.

Mr, Topping: Well in short, we object to, as stated, begin-
ning on Page 187, through Page W, being a part of the record
in this case as.at the time of trial the objections were not
made by counsel for the defendant to. these instructions, that
pages A through W were_objections made to the instructions
on a prior. trial. B

Mr. Lambiotte: Counsel for the ‘defendant’s pos1t1on ‘18
that it was his understanding that the instructions of the .

- prior trial would be submitted to. the jury in this
page 201 } case, and that any objections or exceptions which
were made in the prior case to the instructions so
granted, would apply to the case at bar. It was not defense
counsel’s intention to allow the instructions to be presented
without any objection or exception to be noted, and for those
reasons feel that the record as presented by Nancy F. Read
is correct, -
- Court: I feel that the s1tuat1on that has arisen here in Te-
gard to this record is the responsibility of the court, and due;
I think, primarily to the fact that it was getting late in the
evening, as I recall, and this was an effort on the court’s part
to save everybody time and trouble, and I recognize that I
should have handled it dlfferently and had everythmg that-was
said put into the record..
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Now, as I recall, this matter, when the discussion reached
the point as set out on Page 187 of the record, when Mr, Fox
requested to look at the instructions we had had in the previous
trial, that at ‘my suggestion, we then had an off-the-record
discussion of the matter, and it was my opinion then, and is
now, that the evidence as presented in this trial was sub-
stantially the same with no material differences from the evi-
dence presented at the previous trial and therefore, and I
think I stated, that I 'would instruct the Jury in the same

manner as I had  instructed them in the first trial.
page 202 } I thought those instructions were correct, And
then in order to save time, we agreed, as I recall
the agreement, that the parties would object to the instruc-
tions in the same manner that they had objected on the pre-
vious trial, but that at some time later in the proceeding, and it
must be necessarily have been agreed upon when the jury was
out, because that would be the only available time, whatever
objections or exceptions to be noted would be dictated in the
record. Now this would include, I think, any objections to
any amendments to any instruction which objection, of course,
would be registered on behalf of the party offering the in-
structions, or to any instructions granted over the objection
of the adverse party in the same manner as was done in the
first trial, I never understood, it was not my understanding that
any of these instructions were at this stage of the record, Page
187, were to be submitted to the jury without any objections or
exceptions noted. On the contrary, it was my understanding
that the objections would be noted and then exceptions dictated
in the record. Now, of course I understand this has no real bear-
ing on the matter, except when the matter did go to the jury,
I wondered why this step was not taken and started to bring
it-to counsel’s attention, and this is perhaps where I com-
mitted my second oversight, but I felt that it was not incum-
bent upon me to bring this to the attention of counsel, if
they wanted to dictate the exceptions, they would
do it.
page 203 1 Now, apparently there has been a mlsunder-
standlng on the part of Mr. Lambiotte as to what
went on. I feel that perhaps we are maybe stepping outside
the rules to do this, but I have no precedent here to follow
except the rules to do this, but I have no precedent here to fol-
low except the cold rule that you cannot make objection
and take exceptions to matters after the trial is over.
I feel in this case, as I stated to you gentlemen yester-
day, that this is a different situation from that in which evi-
dence is offered and admitted, or instruction is amended or
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granted and no objection is made at the time, and then after
the matter is concluded, an exception is undertaken to be
made, which exception, of course, under our rules would not
be seasonable, In this case I deem the objections to have been
made in the informal discussions we had off the record, and
that either through oversight or through misunderstanding,
counsel has neglected to dictate these objections in the record.
Now I think the objection having been made, and we under-
stood, at least I understood the exceptions were taken to the
ruling of the court, I feel it would be a miscarriage of justice
not to allow the defendant to have his objections dictated in
the record. If the instructions granted by the court are wrong,.
and the objections seasonably noted as they were, then I think
he should have his opportunity to apply for a writ to have.

these .instructions ruled upon by the Court of Ap-
page 204 1 peals, If T were to eliminate these pages from the

record, and not allow him to dictate his objections,
then he would have nothing to appeal from as I see it. I feel
that would be a gross injustice,

Now what I took a long time to get to, what I am going
to do is delete from the record, and I am not going to certify -
as part of the record, Page A through W, because it was never
my understanding that we would adopt the record of the
prior trial, and I am going to delete that and refuse to certify
it. I am, however, going to allow Mr. Lambiotte to take those
instructions one by one and dictate his exceptions into the
record, and objections into the record.

Mr. Topping: We object to the Court’s ruling and note our
exception please. May I ask a question so that I might under-
stand what the court’s understanding of the transaction at
the time of trial was, is it the Court’s understanding that
counsel for the defendant was going to dictate his reasons
and his objections and exceptions while the jury was out?

Court: That was my understanding. In other words, I treat
this, Mr. Topping, as though his objections and exceptions
.-were timely made, and his reasons, he was going to -cite in
the record, while the jury was out. Now as I say through over-

sight or misunderstanding this was not done, Now
page 205 } he has taken his obJectlon and exception, and 1
see where no harm is to be done, I think justice
would be met as a matter of fact, to allow him to put his
" reasons for his objections in the record.
Mr, Topping: I could not find in the transeript where he
was going to, or where he objected or excepted to the instrue-
tions.
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Court: No, sir, it was done in the off-the-record discussion
as corroborated T think, by Mr. Fox’s statement on Page 188,
“I have some ob;]ectlons which we made and Mr, Lamblotte
had some he made before. They were admitted over what we
said to begin with, but we still had some objection to them.”’
Now there was another instruction, I believe. We had some
discussion about some other instructions. As to those we are
"not concerned because that is part of this record.
Mr. Topping: I say-again I object to the Court’s ruling and
-allowing reasons and objections and exceptions now being
dictated into the record on the 1nstruct10ns and take exception
to the Court’s ruling.

Mr. Lambiotte: I would like to object and except to the rul- -

ing of the Court in refusing to cert1fy Pages A through W
as part of the record.

Court: This puts us in a situation too, and I am not going

to certify it. The thing we are going to have to do,
page 206 ] it seems like to me, was delete this from the record

and then I will certlfy that this is it, this com-
prises the deletion because he will want this to go up too
as part of the record.

Mr. Topping: It would appear to me that this transecript,
plus what she is now taking, would all have to go so that
we could see what we are talking about the whole shooting
match,

Court: But this isn’t going W1th it. This. is gomg to have
to come out of this record, but I will certify that part as those
pages which were delet’ed from the record, and send it along

"as you would an exhibit or anything else. I will have to do.

that, but I am not going to certify it as part of the record,
because it isn’t part of the record. I never intended and I
don’t want anybody to think I intended to agree that the
record from one trial would be applied to the record of
another trial, nothing could have been further from my mind.
I would never have done such a thing,

"~ "'Mr. Topping: I would like for it to go as an exhibit,

Court: All right, Mr. Lambiotte.

‘Mr. Lambiotte: Defendant obJects and excepts to the ac-
tion of the Court in granting Instruction Two as

page 207 ] offered by the plaintiff on the ground that it is
repetitious of the duties set out in Paragraph One,

Two, and Three, in Instruction One, as offered by the plaintiff,
The Defendant objects and excepts to the action of the
Court in granting Instructmn Six as offered by.the Plaintiff
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on the ground that it is repetitious of Instrucions One and
-Two, with respect to the duties placed upon a driver to keep
~ a proper lookout.

The Defendant would object and except to the action of the
Court in granting of Instruction Seven on the ground that the
evidence 1s not sufficient to sustain the instruction of aggrava-
tion of a preexisting condition. That the evidence in this case
was the plaintiff suffered from thrombophlebitis and a con-
tusion to her left leg, and there was no evidence to support
the fact that her prior condition of varicose veins was ag-
gravated. : _

Defendant objects and excepts to the action of the Court in
~ refusing to grant Instruction. ‘‘E’’ as originally offered by
the defendant, especially with reference to the next ‘to last
paragraph which was altered by the Court. Defendant feels
that that. paragraph as originally offered properly states
the law.

‘Mr, Topping: Counsel for the plaintiff feels that the instrue-
tions as given by the Court were well warranted on the facts,
supported by the evidence, and clearly s’cated ‘the laW applica-
able, »

(The hearing was then adjourned).

* * * * %
| A Copy — Teste:
"H. G. TURNER, Clerk.
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