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VIRGINIA: 

AT RICHMOND. 

Record No. 6335 

In .the Supreme Court of Appeals held at the Supreme 
Com~t of Appeals Building in the City of Richmond on 
Wednesday the 19th day of January, 1966. 

VIRGINIA MILES BARTLETT, AppellaJ1t, 

against 

ROBERTS RECAPPING, INC., Appeilee. 

·From the Circuit Court of Montgomery County 
William S. Jordan, Judge 

Upon the petition of Virginia Miles Bartlett an appeal and 
supiersedeas is awarded her from a decree entered by the 
Circuit Court of Montgomery County on the 1st day of 
September, 1965, in a certain chancery cause then therein 
depending wherein Roberts Recapping, Inc., was plaintiff 
and the petitioner was defendant. 

And it appeaTing that a suspending and supersedeas bond 
in the penalty of seventeen thousand, five hundred dollars, 
conditioned according to law, h~s heretofore been given in 
accordance with the provisions of sections 8-465 and 8-477 
of the Code, no additional bond is required. 
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·RECORD 

* * * * * 
page 31 ) 

* * * * * 
DECREE_ 

This cause came on to be heard upon State Farm Mutual 
Automobile Insurance Compa1~y's Motion to dismiss it as 
a party defendant, and also for a pre-trial conference on the 
other pleadings. 

And the Court having heard arguments on the Motion to 
dismiss and having thoroughly considered the same, is of the 
opinion to, and does hereby grant said motion. It is, therefore, 
ADJUDGED, ORDERED and DECREED that State Farm 
Mutual Automobile Insurance Company be, and it hereby is, 
dismissed as a party defendant in this cause, at the cost of 
the Complainant, to which action of the Court in so doing, the 
Complainant by counsel objects and excepts. 

This cause will continue on the docket under the style of 
Roberts Recapping, Inc. vs. Virginia Miles Bartlett. 

·This cause was also heard on the plea of the defendant 
Bartlett, set down for argument on Plaintiff's motion and was 
argued by counsel. And it appearing· to the Court that the 
plea is sufficient in law, it is accordingly ADJUDGED and 

ORDERED that the plea be allowed. Whereupon, 
page 32 ) the Plaintiff took issue upon said plea, and the 

defendant Bartlett, under the provisions of Sec­
tion 8-213 of the Code of Virginia, 1950, as amended, requested 
that the issues raised by said plea be tried by a Jury, which 
Motion the Court doth allow. 

This cause is now continued and is to be set down for a trial 
by Jury at a later date. · 

THIS DECREE SEEN BY: 

ROBERT J .. INGRAM 
Counsel for Plaintiff 

JAMES C. TURK 
Counsel for Defendant Bartlett 
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*' 

pa.ge 35 ) 

JAMES C. TURK 
Counsel for Defendant State Farm 
Mutual Automobile Insurance 
Company 

ENTER THIS DECREE: as of Feb. 
1, 1965 

W. S.JORDAN 
Judge 

* * * 
INSTRUCTION 1-A 

* 

The Court intructs the jury that this is a contribution suit 
brought.by the plaintiff, Roberts Recapping Company, against 
the defendant, Virginia Miles Bartlett. Unlike the usual civil 
case for damages by reason of negligence, a contribution suit 
presupposes that the plaintiff, himself, was guilty of negli­
gence, a contribution suit presupposes that the plaintiff, him­
self, was guilty of negligence which proximately caused or 
efficiently contributed to the happening of the accident, and 
the damages resulting therefrom, but it seeks to further 
show that the defendant was likewise guilty of concurring, or 
joint negligence, which also proximately caused that acci-
dent. · 

Accordingly, for purposes of all those instructions which 
are to be ·given, the Court tells you that the plaintiff is not 
barred or prevented from having a recovery against the de­
f end ant merely because the plaintiff was guilty of negligence 
which proximately caused or efficiently contributed to the ac­
cident in this case, and to the fatality and injuries resulting 
therefrom, but the Court further instructs you that,. despite 
any such negligence on the plaintiff's part, if you also believe 
from the evidence in this case, and the reasonable inferences 
to be drawn therefrom, that the defendant, Virginia Miles 
Bartlett, was also guilty of concurring negligence which 
either proximately caused or efficiently contributed to this 
accident, and the fatality and injuries resulting therefrom, 
then your finding must be in favor of the plaintiff, Roberts 
Recapping Company, unless you further believe from the evi­
dence that Turner, Webb and Hall were guilty of contributory 
negligence or that they were guilty of assumption of risk 
under all the evidence so as to have barred them· from any 
recovery against the def enqant, Mrs. Bartlett. 

I 
I 

\ 
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And the Court further tells you that the law does not seek 
to balance, weigh or apportion any such concurring negli­
gence as between the plaintiff and the defendant. T.heref ore, 
if you should believe from all the evidence that one of them 
was more negligent than the other, but, nevertheless, you also 
believe that the concurring negligence on both their parts 
proximately caused the accident in question and the resulting 
fatality and injuries, then, you shall still find for the plaintiff, 
Roberts Recapping Company, under the circumstances of 
this case. 

page 36 ) INSTRUCTION 3 

Given 
WSJ 

The Court instructs the jury that if you believe by a pre­
ponderance of the evidence that Mrs. Bartlett, after she knew, 
or reasonably should have known, t·hat her automobile was 
running out of gasoline, had the opportunity to remove her 
car from the traveled portion of the highway and ordinary 
prudence dictated that she do so, then her failure to leave the 
traveled portion of the highway constituted negligence. 

page 37 ) INSTRUCTION 4 

Given 
WS.J 

The Court instructs t·he jury that it was the duty of the 
defendant, Virginia Miles Bartlett, not to stop or permit her 
station w:agon vehicle t·o be stopped on the ".highway in such 
a manner as to impede or render dangerous the use of that 
highway by others, except in the case of a mechanical break­
down which could not have been reasonably anticipated, or 
foreseen, or whi_ch could not have been prevent·ed by her in 
the exercise of due care and caution. And even in case of 
a mechanical breakdown which could not have been reasonably 
anticipated, foreseen, or prevented, the defendant was still 
charged with the duty not to stop, or permit her vehicle to 
be stopped on the highway if she could have driven it off the 
highway before it stopped in the exercise of reasonable care 
and caution .. 

And if you believe from a preponderance of the evidence 
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that the defendant violated any one of the foregoing duties, 
then the Court tells you that she was negligent. 

page 38 ) INSTRUCTION 5 

Given 
WSJ 

The Court instructs the jury that by law Mrs. Bartlett was 
required to exercise reasonable care under the circumstanc~s 
to remove her vehicle, or have it removed, from the roadway 
to the shoulder as soon as possible. If you believe by a pre­
ponderance of the evidence in this case that she failed to do 
this then she was guilty of negligence as a matter of law. 

page 39 ) INSTRUCTION 6 

Given 
WSJ 

The Court. instructs the jury that it was the dut•y of Mrs. 
·Bartlett to take all reasonable precautions under the circum­
stances to warn other persons using the highway that her 
car was stopped thereon. · 

If, from a preponderance of t·he evidence, you believe that 
Mrs. Bartlett failed to do this, then she was guilty of neg­
ligence. · 

I, 

page 40 ) INSTRUCTION 7 

Given 
WSJ 

The Court instructs the jury that t·he defendant, Virginia 
Miles Bartlett, was required by. law, at the time of the ac­
cident in question, to have properly illuminated at least two 
headlights at the. front of and on opposite sides of her ve­
hicle and such headlights, if they be multiple beam, shall 
have provided an uppermost distribution of light sufficient· in 
intensity to reveal persons and objects at least 350 feet ahead, 
and at least one lower, nongfaring diskibution of light 'of 
sufficient intensity to reveal persons and objects at least 100 
feet ahead. She was also required to have her vehicle properly 
illuminated with rear lights capable of exhibiting a red light 
plainly visible in clear weather from a distance of 500 feet 
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to the rear of her vehicle. 
If you believe from all of the evidence in this case that 

tbe d,ef endant, Mrs. BarHett, failed to. comply with these 
requirements of the law, the:n, she was guilty of negligence. 

. • ! • 

page 41 ] INSTRUCTION 8 

Given 
WSJ 

The Court instructs the jury that if you believe by a pre­
ponderance of the evidence t·hat Mrs. Bartlett, through her 
own negligence, created a hazardous and dangerous situation 
upon the highway and that as a result thereof either she or 
other persons traveling on the highway were placed in emin­
ent and real danger of serious injury or death and that Turner, 
Hall and Webb exposed themselves to this known danger and 
risk in order to alleviate such danger and that such action 
on their part was what ordinarily prudent persons would 
have done under the same or similar circumst•ances, then the 
Court tells you that Turner, Hall and Webb would not be 
guilty of contributory negligence or assumption of risk. 

page 42 ] INSTRUCTION 9 

Given 
WSJ 

The Court instructs t·he jury that after Turner, Hall and 
Webb volunteered to push the Bartlett vehicle out of the high­
way and placed themselves in a position t·o start pushing, Mrs. 
Bartlett, at that time, owed to them the duty of minimizing 
any risk assumed by t·hem by every reasonable means available 
to her. 

If, under all the evidern;,e in this case, you believe that Mrs. 
Bartlett, saw, or should have seen had she been keeping a 
reasonable lookout under all the circumstances, the Roberts 
Recapping t.ruck approaching in time to have warned Turner, 
Hall and Webb and that he:r failure to do so was a proximate 
or an efficient contributing ·cause of the resulting death and 
injuiries, then you shall find for the plaintiff even t·hough 
you may believe that Turner, Hall and Webb were also neg­
ligent at the time they exposed themselves to the danger. 

Given 
WSJ 
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page 43 J INSTRUCTION 10 

The Court instructs the jury that·the defendant,· Virginia 
Miles Bartlett, in permitting the injured parties, Webb and 
Hall, and the deceased party, Turner, to assist in the attempted 
removal of her car from the hard surfaced portion of the 
highway, had the duty 1o exercise reasonable care and cau­
tion in t·he supervision of that attempted removal, including 
the duty to keep a proper lookout, to make certain that the 
lights on her vehicle were properly illuminated so as to comply 
with the visibility requirements of the law, to give reasonable 
and adequate warnings of what a proper lookout should have 
disclosed, to otherwise give reasonable warning to the ap­
proaching. motorists of the presence of her disabled vehicle, 
all as defuied under the Court's previous instructions as here­
tofore given, and to do all other things under the circum­
stances then and there existing which a reasonable and prudent 
person would or should have done to av.oid t·he happening of 
an accident and possible injury or death to the said parties, 
Webb, Hall and Turner. . 

Accordingly, the Court fUTther instructs you that if .you be­
lieve from all t·he evidence in this case that the defendant 
violated any one or more of the foregoing duties, then she 
was negligent; and if you also believe from the evidence that 
any such negligence on her part either proximately caused or 
efficiently contribut·ed to the accident in question, then, you 
shall find your verdict in favor ·of the plaintiff, Roberts Re­
capping Company, unless you further believe from such evi­
dence that Webb; Hall and Turner were guilty of assumption 
of risk or contributory negligence which would have barred 
their recovery against Mrs. Bartlett. -

page 43a J INSTRUCTION 11 

Given 
WSJ 

The Court instructs the jury that' if you believe by a pre­
ponderance of the evidence that Mrs. Bart.Jett, as well as the 
driver of the Roberts Recapping truck, was negligent under 
any one or more of the other instructions· of the Court and if 
you further believe by a preponderance of the evidence that 
such negligence on her part efficiently contributed to the 
cause of this accident, and if you further believe under t)l.e 
Court's other instruct·ions that Turner, Hall and Webb were 
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not guilty of contributory negligence, .or assumption of risk 
then your verdict must be for the plaintiff. 

page 44 ) INSTRUCTION 12 

Given 
WSJ 

The Court• instructs the jury that a verdict must ·not be 
based upon surmise, conjecture or sympathy for either of the 
parties, but must be based solely upon the evidence and the 
instructions of the Court. 

page 45 J INSTRUC.TION 13 

Given 
WSJ 

The jury are the sole judges of the weight to be given to the 
evidence and of the credibility of the witnesses. And in 
ascertaining the preponderance of the evidence and the credi­
bility of witnesses, ybu may take into consideration the de­
meanor of the witness on the witness stand; his apparent 
candor or fairness; his . bias, if any; his intelligence; his in­
t·erest, or lack of it, in the outcome of the case; his opportunity, 
or lack of it, for knowing the truth and for having observed the 
facts to which he has testified; any prior inconsistent stat•e­
ments by the witness if proven by the evidence; and from all 
these and t·aking into consideration all the facts and circum­
stances of the case, you are to determine t·he credibility of 
witnesses and the preponderance of the evidence. 

page 46 ) INSTRUCTION NO. A 

Given 
WSJ 

The Court instructs the jury that if you believe from the 
evidence that the proximate cause of the injuries suffered by 
Turner, Hall and Webb was solely due to the negligence of 
the driver of plaintiff's truck, then plaintiff cannot recover 
in this action a:nd your verdict must be for the defendant, 
Mrs. Bartlett. 

Given 
WSJ 
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page 47·) INSTRUCTION NO. B 

The Court instructs the jury that the mere fact that there 
has been an accident and that as a result thereof Turner, Hall 
and Webb were injured, does not of itself entitle the plaintiff 
to recover from t·he def eudant in this action. In order to .re­
cover against the defendant, Bartlett, the burden is upon the 
plaintiff to prove by a preponderance of the evidence that 
Mrs. Bartlett was negligent and that any such negligence 
·was a proximate cause of the injuries received by Webb, 
Hall and Turner. 

And if the jury be doubtful as to whether any such negligence 
has been thus proven by a preponderance of the evidence, or if 
you believe that it is just as probably that Mrs. Bartlett was 
not guilty of any such negligence as it is that she was, then 
you shall return your verdict in favor of the defendant, Mrs. 
Bartlett. 

page 48 ) INSTRUCTION NO. C 

Given 
WSJ 

The Court instructs the Jury that this is a contribut·idn pro­
ceeding and before the Plaintiff can recover in this action it 
must show by a preponderance of the evidence that the De­
fendant, Mrs. Bartlett, was guilty of negligence which was a 
proximate cause of the injuries to the third parties for which 
they could recover from Mrs. ·Bartlett. If the injured third 
parties could not recover from Mrs. Bartlett, then you must 
find your verdict for the Defendant, Mrs. Bartlett. 

page 49 ) INSTRUCTION NO. ·D 

Given 
WSJ 

'The Court instructs the jury that t·he burden is upon the 
plaintiff, Roberts Recapping, Inc., not only to prove by a 
preponderance of the evidence that t0he defendant,'·. Mrs. 
Bartlett, was negligent, but also to prove by a preponderance 
of the evidence that any such negligence was a proximate· cause 
of t·he occurrence complained of and the injuries sustained 
by the third parties, Turner, Hall and Webb; that is, that 
their injuries were a natural and probable consequence of any 
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such· negligence on the part of Mrs. Bartlett. A person is 
not charged with foreseeing that which could not reasonably 
be expected to happen, nor for casualties, though possible, 
were wholly m:lprobable. Therefore, even t·hough you· may 
believe from a preponderance of the evidence that the defend­
ant; Mrs. Bartlett, was negligent, yet unless you further be­
lieve from a preponderence 9f the evidence that• any s:uch neg­
ligence was a proximate cause of the· occurrence and the in­
juries sustained by Turner, Hall and Webb, you must find your 
verdict in favor of the defendant, Mrs. Bartlett. 

page 50 ) INSTRUCTION Np. E 

Given 
WSJ 

The Court instructs the jury that if you believe from the 
evidence that injuries sustained by :~urner, Hall and Webb 
might have been due to either <:>r / cwo causes, one of which 
the defendant, Mrs. Bartlett, migrit have been responsible for, 
the other of which she was not responsible for, and if the jury 
are unable to determine which of the two causes occasioned 
the injuries to Turner, Hall and Webb, you must find your 
verdict in favor of the defendant, Mrs. Bartlett. 

page 51 ) INSTRUCTION NO. F 

Given 
WSJ 

The Court instructs the jury that in order to justify one 
in risking his life or serious injury in rescuing another person 
from serious peril, the danger threatened the latter must be 
eminent and real, and not merely im1:1ginary or speculative. 
There must be more than a mere suspicion that an accident 
t<0 some person may follow if a rescue is not performed. The 
burden is upon the plaintiff to prove by a preponderance of 
the evidence that the defendant, Mrs. Bartlett, . was negligent 
and that as result thereof, a perilous condition was created 
and that danger therefrom was eminent and real; and unless 
the ·plaintiff proves the foregoing by a preponderance of the 
evidence, he cannot rely upon a claim of attempted resew~ as 
a bar·t·o contributory negligence or assumption of the risk on 
the part of Turner,. Hall and Webb. 
, And even though you may believe from a preponderance of 
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the evidence that the def end ant, Mrs .. Bartlett, was guilty of 
negligence in ·creating a perilous· condition and that danger 
therefrom was eminent and real, nevertheless if you further 
believe from the evidence that Turner; Hall and Webb in at­
tempting to remove the automobile from t•he highway, acted 
rashly and with reckless disregard for their own personal 
safety, then the plaintiff cannot rely upon a claim of attempted 
rescue as a bar to conti:ibutory negligence or assumption of 
the risk on the part of Turner, Hall and Webb. 

page 52 ) INSTRUCTION NO. G 

Given 
WSJ 

The Court instructs the jury that if you believe from a 
preponderance of the evidence that the defendant,. Mrs. Bar­
lett, was negligent and that such negligence created a situation 
of potiential danger, but that the ·driver of plaintiff's vehicle 
became aware, or by the exercise of ordinary care, should 
have been aware, of the existance of such situaUion of potential 
danger, and that thereafter plaintiff's driver, by an independ­
ent, intervening act of negligence, brought about the occurrence 
complained of, and that the defendant, Mrs. Bartlett, in the 
exercise of ordinary care could not reasonably have foreseen 
such intervening negligent act of plainti:ff 's driver, then the 
situation of danger created by the defendant's, Mrs. Bartlett, 
negligence, if any, became merely a circumstance of the occa­
sion complained of, but not a proximate cause thereof, then 
you shall return your verdict in favor of the defendant, Mrs. 
Bartlett. · 

page 53 ) 

Given 
WSJ. 

INSTRUCTION NO. H-1 

The Court instructs the jury that one who volunt•arily ·as­
sumes the risk of injury from a known hazard or danger can­
not recover for injuries received from such hazard or dang.er. 
And if you believe from a preponderance of the evidence. that 
Turner, Hall and Webb fully appreciated that• there was a 
hazard or danger involved in_ the venture which they under­
took, and that they voluntarily exposed themselves to . such 
hazard or danger, and that• they were injured as a result of 
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such hazard or danger, then plaintiff, Roberts Recapping, Inc., 
cannot recover even though you may also believe that Mrs. 
Bartlett, the defendant, was negligent, unless you further 
believe that the third parties, Turner, Hall and Webb, were 
engaged in a rescue as defined in other insti·uctions; · 

Given 
WSJ 

pa.ge 54 ) INS.TRUCTION NO. I 

The Court• instructs the jury that if you believe from a 
preponderance of the evidence that the injured third parties, 
Turner, Hall and Webb, failed to exercise such care as 
ordinary prudent persons would reasonably be expected to 
exercise under similar circumstances in protecting t·hemselves 
against the injuries they received, and thereby contributed to 
cause their. said injuries, your verdict must be for t·he defend­
ant, Mrs. Bartlett. 

• 

page 55 ) INSTRUCTION 1 

Given 
WSJ 

The Court instructs the jury that Mrs. Bart.Jett was guilty 
of negligence as a matter of law in permitting her vehicle to 
stop on the highway under t·he circumstances of this ~ase. 

If you believe from all the evidence in this case that such 
negligence on .her part contributed in an efficient degree to 
the happening of this accident· and resulting death of Turner 
and injuries to Hall and Webb, then you must find. for the 
plaintiff, unless you further believe by a preponderance of 
the evidence that Turner, Hall and Webb were guilty of con­
tribufory negligence or assumption of risk under Instruction 
#........... . 

pa.ge 5'6 J INSTRUCTION 2 

Refused 
WSJ 

The Court instructs the jury that if you believe from all 
the evidence in this case that Mrs. Bartlett· was aware or 
reasonably should have been aw:are that the car which she was 
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driving might run out of gasoline before re.aching Boyers serv­
ice station and t·hat a reasonably prudent person under all 
the circumstances of this case would not have proceeded onto 
the highway or would have stopped for gasoline at the nearest 
available gasoline stat·ion then Mrs. Bartlett's failur{:) to do 
this constituted negligence. 

page 57 ) INSTRUCTION NO. H 

Refused 
WSJ 

The Court instructs the jury that one who voluntarily as­
sumes the risk of injury from a known hazard or danger can­
not recover for injuries received from such hazard or danger. 
And if you believe from a preponderance of the evidence that 
Turner, Hall and Webb fully appreciated that there was a 
hazard or danger involved in the venture which they under­
took, and that t·hey voluntarily exposed themselves to such 
hazard or danger, and that they were injured as a result of 
such hazard or danger, then plaintiff, Roberts Recapping, 
Inc., cannot recover even though you may also believe tha~• 
Mrs. Bartlett, the defendant, was negligent. 

Refused 
I WSJ .. 

(? 

* * * * * 
page 59 ] 

* * * * * 
DECREE 

On the 8th day of February, 1965, came the parties, both 
plaintiff and defendant, as well as counsel for both plaintiff 
and defendant, and issues being joined on defendant's pleas, 
came a jury, a panel of thirteen (13), which were selected from 
the regular venire summoned for this term of Court, who 
were examined by the Court and found free from all legal 
exceptions and qualified to serve as jurors; thereupon, the 
plaintiff, by counsel, and t·he defendant, by counsel, struck 
three each from said panel, and the remaining seven com­
posed the jury for the trial of the case, against whom 'no 
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objections were raised, to-wit: Clarence L. Bishop, William 
M. Deemer, Clyde E. East, D. L. Grubb, John D. Hardie, Wal~ 
ter Milton and James L. Swain, ·who were sworn to well 
and .truly tiry the issues joined between the plaintiff, :ij,oberts 
ltecapping, Inc., and the defendant, Virginia Miles Bartlett, 
and a true verdict render according to the law and evidence. 
· Whereupon, the plaintiff proceeded to produce its evidence 

and having rested, the defendant• moved the court to strike 
the plaintiff's evidence and enter summary judgment for 
the· defendant on the grounds ·assigned at bar, which motion 
the Court overruled, to which action of the Court in so 
doing, the defendant, by counsel, duly objected and excepted. 

·Thereupon, the defendant announced that she had no further 
evidence to present and announced that she rested 

page 60 ) and again renewed her motion to strike the evi-
dence of plaintiff and for summary judgment in 

favor of the defendant on the grounds assigned .previously, 
which motion the Court overruled and to which action of 
t·he Court in so doing, the defendant duly objected and ex-
cepted. · 

Thereupon, the Court was adjourned until the following 
morning, February 9, 1965, at 9 :00 a.m. 

Both sides having completed their case and the jurors hav­
ing heard all the evidence, the instructions of the Court and 
the arguments of counsel, retired to their room to consider of 
their verdict, and after a time returned to the court with the 
following verdict, to-wit: 

"We, the jury, upon the issue joined, find in favor of the 
plaint.iff, and fix its damages at $14,850.'' 

/s!J.. D. HARDIE, Foreman . 

'.Whe1~eupon, the jury was discharged, and thereupon, the 
defendant, by counsel, moved the Court to set a.side the ver­
dict pf the jury and_ for the Court to enter up final judgment 
in· favor of t·he defendant, or in lieu thereof, to grant to the 
defendant a new trial, and assigned as the basis for her motion 
th~ grounds -that the verdict of the jury was contrary to thl'l. 
law and· the evidence, without evidence t-o support it and 
plainly wr.cmg; and on further grounds tnat the Court had 
admitted certain evidence objected to by the defendant, had 
given certaii1 inst.:r:uctions over the objection of the defend­
ant, and had failed to give certain other instructions tendered 
by the defendant. 
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Thereupon, the defendant asked leave of the Court to file 
writt.en grounds in support of said motion, which leave is 
granted by the Court; the defendant. to file her Memorandum 
in support of her motion to set aside the verdict of the jury 
on or before April 1, 1965, with leave granted t·o the plaintiff 

to file any reply thereto on or before April 30, 1965. 
page 61 ) And the Court having taken time to consider 

page 114 ) 

said motion, this cause ·is·now continued. _ 

* 

* 

.WE HAVE:.SEEN THIS DECREE-: 

ROBERT. J. .INGRAM 
Counsel for Plaintiff 

JOHN N. DALTON 
Counsel for Defendant 

ENTER THIS DECREE: 2/22/65 

W.S.JORDAN 
Judge 

* * * * 

* * * * 
DECREE 

This day came the par~ies aga~n, py their attorneys, and the 
Court having maturely considered. the motion of the defendant 
to set aside the verdict of the jury, doth overrule ~he same, 
to which ruling of the Court, the defendai;i.t, by counsel, duly 
objected a.nd excepted. · · . · · 
. It is therefore -ADJUDGED, ORDERED and DECRJDED 
by the Court that the plaintiff do have and recover of the de­
fendant the .sum of $14,850.00 in accordance with "the jury 
verdict, with interest thereon from February 9, 1965 until 
paid, together with its taxable costs incurred herein. 

WHEREUPON, the defendant, Vrginia Miles Bartlett, by 
counsel, indicated to the Court• her intention .to apply to the 
Supreme Court of Appeals of Virginia· for an appeal and 
supersedeas to the action of the Court herein, and upon mo-
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ti on of the defendant for the suspension of the execution of 
t•he judgment in this case until such time as the Supreme Court 
of Appeals of Virginia has acted on the defendant's petition 
for an appeal, or, if an appeal be granted by the Supreme 
Court of Appeals of Virginia, until an opiruon be rendered 
by the Supreme Court of Appeals of Virginia, until an opin-

ion be rendered by that Court, it is hereby AD­
page ll.5 ) JUDGED and ORDERED that, if defendant files 

her petition for . appeal in accordance with the 
rules of the Supreme Court of Appeals of Virginia within 
four ( 4) months from this date, execution of the judg­
ment is suspended until the Supreme Court of Appeals bas 
acted upon said petition; and, if an appeal be granted in 
this case, it is ADJUDGED and ORDERED that execution 
of the judgment be suspended until an opinion has beeu 
rendered by the Supreme Court of Appeals of Virginia. The 
suspending of this judgment is conditfonal upon the def end- . 
ant or some person or persons in her behalf, entering into 
bond, with corporate surety before the Clerk of this Court 
within twenty-one (21) days from this date in an amount of 
$17,500.00 conditioned according to law. 

* 
page ll.9 ) 

* 

THIS DECREE SEEN BY: 

ROBERT J. INGRAM 
Counsel for Plaintiff 

JAMES C. TURK 
Counsel for Defendant 

ENTER THIS DECREE: 9/1/65 

W.S.JORDAN 
Judge 

* * * * 

* * * * 
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR 

· · · T.he appellant, Virginia Miles Bartlett, by her counsel, 
he1;eby gives notice, putsuant to the provisions of Section 4, 
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Rule 5 :1 of the Rules of the Supreme Court of AppealR of 
Virginia, of her appeal from that certain final decree entered 
in the above-styled cause on September 1, 1965, and will 
apply for an appeal or Writ of Error andl Supersedeas. 

The following are the errors assigned: 

The Court erred in : 

' (1) In not striking out the evidence inti:oduced for the 
plaintiff. 

(2) In not setting aside the verdict of the jury as con­
trary to the law and the evidence, wiH1out evidence to sup­
port it, and plainly wrong, and not entering final judgment for 
the defendant or granting a new trial, and in entering judg­
ment for the plaint·iff. 

(3) In granting Instructions Nos. lA, 3, 4, 5, 6, 7, 8, 9, 10, 
11 and 13. 

( 4) In refusing to grant Instruction No. H, submitted on 
behalf of the defendant. 

(5) In admitting evidence concerning the location of the 
Kayo Service Station on Page 14 of the transcript·, 

page 120 } in admitting improper evidence· concerning the 
stopping of the Bartlett vehicle on the highway, 

improper evidence concerning the signaling of approaching 
automobiles and improper evidence concerning Mrs. Bartlett's 
efforts to remove the automobile from the highway. 

V!IRGINIA MILES BARTLETT 

By: JAMES C. TURK 
Of Counsel 
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Attorneys at Law 
Radford, Virginia 

Counsel for Appellant 
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(The reporter is sworn.) 

... The Court: Is the Plaintiff ready~ .. 
Mr. ·Sadler:· Yes, sir. 
The Court: Is the Defendant ready~ 
Mr. Jfurk: Yes; sir. · ·. , . 
The Court: As I understand it we are trying the issue 

joined by the plea in the chancery· pleading under Section 
S-·213 of the Code. 

Mr. Sadler: Yes, sir. ' ; 
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(A Jury of seven was impaneled to try 
page 3 ) this case.) 

' (The witnesses were called forward, sworn and exduded 
from the courtroom.) 

1 

(Mr. Sadler opened before the Jury on behalf of the Com­
plainant.) 

(Mr. Turk opened before the Jury on behalf of the Defend-
ant) · 

GRADY A. McCONNELL, 
a witness called on behalf of the Complainant, after bei11g 
first duly sworn, testified as follows: 

DIRECT EXAM1NATION 

By Mr. Ingram: 
Q. Would you state your full name, please, sid 
A. Grady A. McConnell. 
Q. Mr. McConnell, you are presently the Sheriff of· Mont­

gomery County, Virginia 1 
A. Yes, sir. 
Q. Going back to the time of this accident on October 27, 

1960, were you on active duty as a Virginia State Trooper in 
:Montgomery County1 

A. I was. 
page 4 } Q1• In that capacity did you have occasion 

to investigate the accident which has been de­
scribed here in the opening statements 1· 

A. Yes, sir. 
Q. Will you tell us how you came ·to learn of that accident 

and where you were located when you first received word of 
iU .,. 

A. I was patrolling on No. 11 east of Ohristiansbm'g. I 
was headed east and I just. drove up· on the accident ju"st a 
few minutes after it happ·ened. . . . 

Q. Do you know what time, or are you a~le t_o.· say \\1hat 
time the accident actually occurred~ 
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A. 6 :44 p.m. and I based that on the fact that a watch 
which was on the arm of the Turner boy who was killed was 
crushed and was stopped at that time. 

Q. That would be David Lewis Turner, the person who 
was killed in the accident? 

A. That's right. 
Q. For the purpose of identification 'Yas he then a V.P.l. 

studenU 
A. He was. 

Q. This was after dark, was it not? 
page 5 ) A. Yes, sir, it was dark. 

Q. When you arrived at the scene do you 
know whether or not any of the vehicles involved in the acci­
dent had been moved V 

A. No, they were in the same position that they came to 
rest after the accident. 

Q. Will you describe .to the Court and the Jury just what 
you found at the scene in the way of vehicles and other mat­
ters that might reflect how this accident occurred V 

A. The location is 1.95 miles east of the corporate limits 
of Christiansburg, and I believe it is 19 feet east of a drive­
way which led into the home of Ernest Thompson. That prop­
erty has been sold since then. 

Q. Do you know who owns it nowY 
· A. I'm sorry, -1 do not know who own& the property at this 
time.· 

The highway at this point is a three lane road with a total 
width of thirty feet. It is level and straight. Just west of 
where the accident occurred the highway curves a little bit 
to the left as you travel west. The west bound lane at that 

time was marked with double solid lines which 
page. 6 ) prohibited passing traveling west. 

Q. Let me ask you in that connection, the west 
bound lane which was marked for no passing by a double 
line, is that the lane which you were to ascertain that both 
the Bartlett station wagon vehicle and the Roberts Recapping 
truck were headed in y 

A. That's right. They were in the west bound lane. 
Q. All right. 
A. The weather at the time was. intermittent showers. The 
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surface was wet but as I drove up to the accident the rain 
had ceased and I was able to stop my windshield wipers. 
During the time just prior to this accident there had been 
intermittent raining, and I had been turning my windshield 
wipers on, and I would be able to cut t·hem off for a little while 
and then it would rain a little more. 

Q. I might ask you in that connection, you said it was dark 
on this particular evening, what would you describe the 
visibility condit·ion as viewed from the inside of an automo­

blle or truck as people use the roadway there 1 
page 7 ) A. Through my exeprience that type of weather 

makes very poor visibility as far as driving is 
concerned. There's not enough rain to )reep the wiper running 
and the dampness on the windshield reflects your light rays 
when you meet· vehicles. 

Q. And the road was still wet at the. scene? 
A. Yes, sir, it was. And, of course, the sky was still cloudy. 
Q. What vehicles did you :find there at the scene, and where 

were they located, Sheriff? 
A. There was a 1960 model Ford station wagon, which 

was in the west bound lane and the right wheels of this ve­
hicle_:_the right front wheel was six inches from the edge of 
the hard surface, and the rear right was twelve inches from 
the hard surface. . 

Q.. Is that what might ~e the Bartlett· vehicle 1 . 
A. That's the Bartlett station wagon, that's right•. 
Q. By your measurements then are we to conclude that ve­

chile was entirely altogether on the hard surf ace 
page 8 ) portion, and approximately in the center of the 

west bound lane, or occupied that~ 
A. It was entirely on the hard surface, yes. 
Q. And in the west bound lane marked by a double line for 

no passing? 
A. That's t-rue. Then I measured from the rear of this. 

Ba-rtlett station wagon a distance of eleven feet there was a 
ton and a half Chevrolet truck, a 1946 model, which was at 
right angles across the highway. The center lane was com­
pletdy blocked by this vehicle, and measuring from the front 
bumper of the truck to the south edge of the highway, which 
would be the east bound lane, was a distance of three and a 
ha.If feet. Then measuring from the rear of the truck to the 
north edge of the hard surface was a distance of three feet. 
Then east of the truck and in the west bound lane was a skid 
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mark made by dual tires which led up to the truck. That skid 
mark was a distance of a hundred and four and a half feet. 
It bore .to the left as it· approached the station wagon. 

Q. Let me see if. l can understand just exactly the position 
- of that skid mark. Did tracing it back to the point· 

page 9 } where it began, what-lane of traffic was it in~ -
A. It was in the west 'bound lane. · -

Q. So the vehicle that put· it down -was obviously Roberts 
Recapping truck which was in the west bound lane headed 
towards Christiansburg from the top of the_ mountain down 
there when it started t•o put the ~kid mark down, was it rioU 

A. That's right. 
Q~ And does it reflect that the Roberts truck was properly 

in that lane at that poinM 
A. Yes, it did. 
Q. Then what course did that skid mark take after it headed 

up toward the direction of the Bartlett station wagon parked 
there in the middle of the west bound lane on this evening? 

-A. It bore to the left. 
Q. In other words, towards the cent<er of the road or double 

line indicating the west bound lane no. passing? 
A. Yes, sir. 
Q. As it reached the end of the skid mark some hundred and -

four and a half feet from its beginning, what course did the 
Robert·s truck take~ 

page 10 } A. -It made just a sharp turn to the left. 
Q. It turned to the left~ 

A. Yes, sir. 
Q. A1id I believe you said it was at right angles in the 

road, ·across the toad? 
A. The t·ruck was, yes, sir. 
Q. ·Meaning that the front of it was facing across to the 

side of the road, would that be the southside of the road? 
A. Yes, sir. 

-Q. And- the -Bartlett vehicle· remained -there in the middle 
of the west bom1d lane on the 'hard pa.vemenU 

A. Yes, sir. 
Q. Was there any evidence to indicate~! believe you said 

there were eleven feet distance from the point where the 
Robert•s truck had come to a stop and the rear of the Bartlett 
vehicle, was tl~ere anything to indicate that those two vehicles 
ever came any closer than that, or that they ever collided? 

A. I could: :find no evidenpe at all on the truck where it· 



Virginia Miles Bartlett-v. Roberts Recapping, Inc. 23 

Grady A. McConnell 

had made 'contact With· the Ba:rtlett vehicle. · · 
page 11 · } Q. And the truck, as it canie to stop at · t.JJ.at 

-point some eleven fe'et from the rear of the Bartlett 
vehicle, what else did you notice· at t·he scene to indicate that 
.an accident had taken place? · - . 

A. Well, on the right band side of the truck ·were some wood 
s~akes, and there was_ a· frame niad.e out of possibly aJ?, inch 
and a quarter pipe, which had been shaped 'into a rack to 
hold the automobile tires, which had been cargo on this truck 
The wooden stakes were broken off; the metai rack had been 
thrown from the truck, and any number of truck and automo­
bile tires had been thrown from the truck. Some few of them 
were thrown and found over on the south side of No. 11 
highway. A good many were found at the rear of the Bartlett 
station wagon. 

Q. Did you find out when you arrived there· if any people 
were injured or any fatality resulting from this accident.? 

A. Y.es, sir, the Turner boy was lying just behind the Bart-
1 ett station wagon. The Webb boy, I _pelieve, and a Hall boy 
were there at the scene. They were injured. 

Q. Could you t·ell where they had been prior 
page 12 } to the injury, or was one still immobile at the 

scene? -
A. The Turner boy was lying on the hard surface just be-

hind the station wagon. _ 
Q. Just behind the Bartlett station wagon Y 
A. That's right. 
Q. And were you able to tell what· caused,---tbat w~s Dayid 

Lewis Turner, was he killed in the acc~dent, or diq he die 
within a few moments after the accident? ·; · 

A. I thought that be was dead when the first·-aid c;rew·came. 
Some of the members thought that he might b<:i. still· breathing 
and he was loaded into t·he ambulance and brought to ,the 
-hospital. But my opinion was that he was dead .at .that time. 

Q. Was Mr. Marvin Hall another V.P.I. ·student who was 
injured' · - -

A. Yes, sir, he had a broken arm. 
Q. And 'John Walter Webb was he another person injured 

there at t·he scene 1 · · 
A. _yes, he was there. J believe 'h~ was sifting on the north 

· shoulder most of the time. He was not able to move 
around: · · · 

page 13 · l .Q. He was seriously injured, was he :iloU 
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A. Yes; he was seriously injured. 
Q. Now, from your investigation of these injuries and the 

fatality of the Turner boy were caused by the load of tires and 
the metal rack that had sheared off of the tire truck as it 
came t-o a halt there in the road· some eleven feet from the 
rear of Mrs. Bartlett's vehicle~ 

.A. Yes, sir, the rear of the Bartlett vehicle, the doors­
I believe one door raises up on the station wagon and the 
other lowers. The upper door had glass in it and the glass 
was broken, and t·he frame around that right . about the 
center was bent forward. 

Q. Can you tell us, Sheriff, if you know, approximately how 
far did this accident take plaM from the Bartlett home 
located to the east of that point and on the south side of 
the road? 

A. I actually didn't measure that. I'd say a quarter of a 
mile west of the Bartlett home. 

Q. And so if Mrs. Bart.lett had left her home that evening 
· headed towards Christiansburg, as her car was 

page 14 ) when it .was parked down the road and stopped, 
she would have traveled approximately a quarter 

of a mile already? 
A. That would be my estimate, yes, sir. 
Q. Would she have in the course of proceeding from her 

home to the point where her car was stopped t1here in the 
middle of the road passed another service station~ 

A. She would have passed I believe its a Kayo station 
there. 

Q. And that's located rather. close t-o the-

Mr. Turk: I would object to that. I don't think that would 
have any material value on this case at all as to how many 
service stations and what not, and I object t.o that as being 
irrelevant and immaterial. · 

The Court: I overrule your objection. 
Mr. Turk: We except to the ruling of the Court. 

By Mr. Ing-ram: 
Q. She would have passed a Kayo service station just 

after she turned out on to No. 11 ~ 
A. I'm pret·ty sure that's right. 

page 15 ) Q. As the car was stalled there in the road, 
how far was she from the Bowyer Esso station, 
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which was on up west in the direction towards Christiansburg? 
A. About one-tenth of a ·inile. 
Q. About one-t-enth. of a. mile Y 
A. Yes, sir. · 
Q. Five hundred feet approxi.matelyY . . 
A. Yes, sir, it's one-tenth of a mile. east of secondary .route 

777, and that leads off of No. 11 just east of the Boyer Esso 
station. · ··· 

Q. J list a few feet· fa.rthed 
A. Yes, sir, just a few feet. 
Q. Now, I haven't asked you· this; Sheriff; would you tell 

the Court and Jury what size shoulder there was a1ong there 
in the vicinitv where Mrs. Bartlett's vehicle came fo rest in 
the middle of°' the road? · 

A. The shoulder is wide enough on either ·side of the 
highway through that area for a vehicle to park completely 
off the hard surf ace. 

Q. And that would be true at a point just opposite and 
in close proximately anywhere in there where she 

page 16 J came to rest ip the middle of the road? 
A. Yes, sir. 

Q. Now when you arrived did you notice any ca.rs on that 
north shoulder Y 

A. Yes, west of her car was one foreign car on the north 
shoulder there. · 

Q. Did you later learn that belonged to one of the· injured 
parties? · · . 

A. Webb had parked his car there. I don't recall right off 
about the car Hall and Turner were in just where it was 
parked. 

Q. Other than possibly those two there were no other cars 
on that shoulder any where that you noticed? 

A. Well, some other cars came in there, or maybe a car 
or t•wo was there when I arrived. 

Q. Were they assisting at the scene? 
A. Yes, sir. But I do recall the Webb car being parked 

west of that on the shoulder. 
Q. In the course of the tires and shearing off the side of 

the truck and falling over in t~e direction of the injured people 
and the young man· w:ho was unfortunately killed, 

page 17 ) did you ascertain how that occurred on the truck? 
Were there posts that were sheared off, or can 
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you describe how they :got off t·he truck f 
A. Well, the standards were broken that held the rack on 

the truck. There's a little strip of metal or a hole down through 
the edge of the bed that• these standards are put in. 

Q. And your investigation indicated that a sudden shift 
in the cour.se of the vehicle and the shifted weight sheared 
that off and allowed it to spill over in the direction of these 
partiesY 

A. Yes, sir. 
Q. Were there any other lights in that area on this dark 

night which would have illuminated tll.e area to any degree 
or extent? 

A. No, the Kayo stiation and the lights from the Boyer Es so 
station would actually be a little too far to put a lot of light 
on this area. 

·Q. So where this happened was at a dark point not aided 
or illuminat·ed by any other sources to any appreciable extenU 

A. No, sir, I wouldn't think so. In other words, you can sec 
from where the accident happened at the Esso 

page 18 ) station and the Kayo station, but if you were at 
either of the st•ations and looked in the direction 

where the accident happened you wouldn't have any appre­
ciable amount of light shining at that distance. 

Q. Do you recall what color ·the Bartlett st•ation wagon 
was from the rear, as it would have been viewed from the 
rear by approaching traffid 

A. As I recall, the station wagon was red. I .could be mis­
taken. 

Q. Could it have been a dark red Y 

Mr. Turk: I object to that, he keeps leading the witness. 
·The Court: Sustained. 

Mr. Ingram: 
Q .. Did you find any defect.iv~ equipment on the Roberts 

ttuck? 
· A. No, I did not as far as mechaliical 

· · Q. Did you :find anything at the scene other than whatever 
mechanical difficult•ies; or whatever caused the Bartlett vehi­
de to stop, any obstruction that would not have allowed any-
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one to get to safety over on the shoulder there?· 
A. So far as the road condition was concerned there was 

not·hing. · . ·: · ' · ... · 
page 19 ] Q. Do you have any knowledge as· to· :whether 

or not the reason that the ·Bartlett vehicle had 
stopped was because it was o~t of gas; or.anything about gas 
being put in it subsequent to the accident and it running all 
right then Y · 

A. I talked to Mrs. Bartlett and she stated that she had 
sent up to Bowyer's Esso station t.o get gas to put iri it, and 
that Jerry Bowyer· she felt would be down with it shortly. 

Q. Do you know for a fact that putting gas in it did allow 
it·. to be started all right T. 

A. I don't know that. 
Q. Realizing that it had been some four and a half years 

since this traffic accident took place, I have some photographs 
here, and I don't• know that you have seen these, but I wonder 
if by agreement of counsel we could stipulate the admission of 
these photographs, but since you investigated it I wonder if 
you might just step forward and just describe to the Jury 
what· those photographs indicate to you, remembering what 
you saw on that evening. 

The Court: Before you do that let's mark them 
page 20 ) for identification Plaintiff's Exhibits 1, 2, 3 or 

however many there are. ·. 
Mr. Ingram: I believe there are six-seven. 

(Received and marked a:s Plaintiff's Exhibits Nos; 1,· 2, 
3, 4, 5, 6 and 7.) . 

Q. I will take then in the order that they have been marked, 
and take the first one, would you step up and describe to the 
Jury generally what the picture portrays y 

A: In the :first photograph . you will .notice the . station 
wagon, and from the front in this direction is Christiansburg. 
You will notice as to the position of the right wheels of t.he 
station wagon very near the north edge of the hard surface. 

Q. Would that also show the shoulder width . there?. 
A. That's right. You see the edge of the hard surface here 
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and then the shoulder :over in .the direction towards the north 
side. 

Q. And can you see in the background? 
·A .. This is the Roberts· Recapping truck, and as you will 

notice the rear and the front is practically .at· a right angle 
. with the highway. 

page 2·1 ) Photograph No. 2. shows the rear end of the 
station wagon. And you will notice on t·his upper 

door that it is damaged ·here. 
Q. That again .shows the position 011 the pavement. Can 

you. see the marks there of the double line 1 · 
A. That's right, 'l'his· lane here is the west· bound lane, and 

the double line indicating a no passing as you travel west. The 
body of Turner was found right in this ·position here right 
behind the station wagon. · 

Q. And the Roberts truck in t·hat picture would be where? 
A. Well, it's right here. 
This shows the rear end of the Roberts Recap with the 

position -

Mr. Turk: \Vill you mention the number of the picture? 

A. No. 3, and you notice lying between t·he truck and the 
rear of the station wagon is the metal rack that I referred to, 
with several. tires scattered around there.· And the distance I 
mea:sured from t·he rear of the station wagon to the right 

.edge of the truck was eleven feet. You can still 
page 22 ) see in the photograph the double solid line travel--

ing west. _ 
Q. This is No.-4 photographV 
A. Yes, sir. Now this is looking in a westerly direction. 

You will see the sign at the Bowyer Esso stat·ion, which, as 
I stated, i's a tenth of a mile west of the scene of the collision. 
You notice the skids that I pointed out here made by t·he right 
hand dual whe·els of the truck. They started as you notice 
here. they were bearing to the left, as I stated, and t·hen as 
they traveled east from out of this picture they were closer 
to the north edge of the hard surface. You can det•ermine the 
width of the north shoulder here by this car, which is parked 
here. 
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Q. Does that get wider east as you go on t 
A. Yes, the north shoulder gets wider as you travel west. 

That·'s an unidentified vehicle as far as I'm concerned. I 
don't know who that belonged to. 

Q. Those are the double solid lines t 
A. Ye~,· and these lanes were approximately ten feet. ·111 

other words, when this highway ·was constructed it was a 
thirty foot; three 'lane road." ' ' ' ' 

page 23 · } Q~ Those vehicles ·arrived at the scene, and 
was the road biocked there t 

A. On the south side vehicles could get by. 
Q. This photograph No. 6 t .. _ 
A. This is No. 5. This is a phot<>graph of the front of the 

Bartlett station wagon, and, of course, that's the truck, and 
you see tl;ie pile of tires which .were thrown from the truck. 
And you can see that t·he Bartlett vehicle is parked near the 
- the right hand wheels of the station wagon are close to the 
north edge of the hard surface. 

Q. What is the next one please t 
A. The next photograph is No. 6. And here you can see 

on the truck platform where these stakes were down in the 
truck platform and where they have been broken off, one, 
two, three and four. And, of cours.e, the metal rack. Here you 
get a view of the damage to t·he station wagon, the rear end. 

Q. All right, this is your last one, No. 7. 
A. No. 7. That is a picture which is made closer 

page 24 } to the tires as they w_ere thrown from the truck 
. on the road. And you not•ice the rack -here. · 

Q. Those pictures as ·your memory serves you accurately 
reflect the situation as you arrived ·at the scene, :Mr. McCon-

- nelU . · 
A. I feel like they do, yes, sir. · •. 

Mr. Ingram: I believe that's all. Your witness. 

(At 11 :28 a.m. a :five minut·e recess· was declared, after 
which the Court, counsel, Jury and foterested parties re­
turned to the courtroom and proceedings were resumed.) 
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CROSS EXAMINATION 
By Mr. Dalton:· · · ·· · ' 

Q. Sheriff, you have pretty well described the scene· of t·he 
accident with the exception with the sight distance, what is 
the terrain at• thfs point in question·T · · · · 

A. It's level. Oh, you can see actually past Bowyer's as 
far as view is concerned. Just a very slight curve in:· the road 
as you travel west and you can see actually see ·past Bowyer's, 
and the vision in an easterly direction is a good distance. As 

far as vision is concerned in either direction is 
good. 

page 25 J Q; Is the -. vision in an easterly direction as 
much as a half, mileT · · 

A. I believe it would be close that, a quarter of a mile any 
way. 

· Q. At least a quarter of a mile a st.raight open highway 
approaching from an easterly. direction the way the truck 
was coming? 

A. Yes, sir. 
Q. Up to the point of the collision? 
A. Yes, sir. 
Q. I believe you testified that there were eleven and a half 

feet•, am I correct, from the nearest corner of the truck to 
the rear end of the Bartrett vehicle when the truck came to 
rest? 

A. I believe it was just eleven feet. · 
Q. In other words, it was eleven feet of pavement separat­

ing t·he two vehicles when they came to a stop, even though 
they hadn't collided? 

A. Yes, sir. Unless the impact from the cargo thrown from 
the truck pushed the car forward. There was that much dis-
tance when I got there. · -

Q. When you got there . there was .. eleven feet separating 
the two vehicles T 

page 26 ) A. That's right. . 
.· - . Q. ·When you arrived were there or were there 

not lights on the station wagon T · 
A. Lights were burning on the st•atiqn .. wagon .. 
. Q. -And yoµ said .you arrived just a few minutes after .the 

collision ocCUI'red? 
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A. Yes, sir. 
Q. You were patrolling east and were headed in that direc­

tion and just came upon the accident.,? 
A. That's right. .. _. 
Q. I believe you testified that. -the- right. front w4e~l .was 

within six inches of. the edge of the road and the right rear 
wheel t·welve inches.? , . 
_ 4 .. That's correct. _. . . 
Q. Sheriff, did your investigation reveal the -manner- in 

which the steel rack was attached to the truck before it broke 
loose? 

A. The rack itself, I mean,. th~ steel rack itself was not· 
anchored to the truck. The stakes themselves held the rack 
as I recall. 

Q, You mean that this steel rack that fell over on this 
boy was not attached to the truck, it was just 

page 27 J setting on top there? 
A. That's right, it could be just slid out of 

the truck as I recall. 
Q. It was just laying up there on the top and you could 

just slide it out and it wasn't attached in any way as far as 
you can recall? 

Mr. Ingram: That's three times he's been over that. 
Mr. Dalton: Yes, I want to get it across.Your witness. 
Mr. Ingram: That's all. 

\Vitness stand aside. 

page 28 J. VIRGINIA BARTLETT, . 
, being <;ailed by the -Plaintiff as an adverse wit­

ness, _after being first duly sworn, testified as follows : 

CROSS EXAMINATION.· 
By Mr. Ingram: 

Q. You are Mrs. Virginia Bartlett, the Defendant in this 
case? · · · 

A. Yes, I am. 
Q. Mrs. Bartlett, were you the operator of the station 

wagon vehicle, I believe a 1960 model, that· was involved ·in 



32 Supreme .Court of Appeals of Virginia 

Virginia Bartlett 

this accident on October 27, 1960' 
A. lam. 
Q. Now, let me ask you; that. vehicle at thf:l,t time was it 

being used by you and your husband in a business operation? 
A. Yes, it was used, in business. , 

. Q. And had you used it· earlier that day .for some business 
in Giles County? · 

A. Yes, we had. 
Q. And had you put any. gas in it at any time earlier that 

day?. . 
A. No, we usually always kept it· filled up at Bowyer's 

and bought all of our gas from Bowyer's. And 
page 29.) ·we usually filled it up in. the morning before 

going out, and then when we go out the next· 
morning I always go up and fill it up two or three times a 
week at Bowyer's. 

Q. Were you and your husband partners in a business 
operation Y .. . . 

A. Yes, we are. · 
Q. Now on this particular eyening you l{new yom; car ,\,as 

low on gas among other things Y · 
A. Well, that was a new st-ation wagon. We had bought 

it in '60, and ever since we had had the station wagon it 
would just stop all. of a. -sudden _on_ us, and. it_. has stopped 
right in town-
. Q. Well, I understood -

A. Judge, may I explain this part of it. 
And we have bad it· back to the Ford place on two or three 

occasions for stopping in the road. We'd stop in. town and 
we'd stop auywhel'e:·Maybe we would sit awhile and we could 
get it started. So the last time Mr. Bartlett took it back it 
was the first of the week, and this accident happened on 
Thursday. He told him not to bring it back no more that· they 

either had to take it in or do something about· it 
page 30 ] that we could not use it any longer in our busi-

ness stopping on the. road like it was, and said 
they would either have to fix it, or make adjustments or give 
us another station wagon: So I don't· recall how long they 
kept it up there, but this was the first tim.e that we. had used 
it since then, and we had used it that day. 
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Q. All i·ight, Mrs. Bartlett·, my question was on this night 
. you knew that your station wagon was low on gas f · 

A. Yes, when we go to Giles and come back and used it all 
day it was low on gas. 

Q. And there was a discussion about its being low on gas 
by you and your husband, was there not? . · · 

A. No, there was no discussion. I was starting up to the 
station to .get coca cqlas, and he said, ''While you '!.e up:th~re 
you just as well get· the gas." Because we .work13d every day 
and he said we 're probably low on gas and have' them .put 
gas in. while you 're getting the drinks. . ... 

Q. So to get back to my' original question you had reason 
to suspect that the car was lo:w on gas, and the. answer to 

that would be ''yes,'' would it not f. 
page 31 ) A. Yes, the car would have been low because 

we had used it that day. 
Q. I understand one of the reasons for your going up the 

road was to get gas f 
A. Not particularly. I went after drinks. The coca cola 

bottles was in there broke to show you if you will look at 
the pict·ure if you took the station wagon you. will find the 
carton of cokes that I had in there. 

Q. And you left, and your husband said you were probably 
low on gas and you had better get some. When you got in 
the car, I want to ask you, Mrs. Bartlett if you checked the 
gas guage before you ·started out of. the drivewayf 

A. No, I didn't because I didn't -

. Mr. Turk: I object to thaf as being immaterial and irrele-
vant. . . · · · 

The Court: She's already answered th~1,t .. · 

A. I said to him - he said he was low on gas, or he might 
be low on gas and to get some. And I said-to. him, ·"Do I have 
plenty of gas l I don't want- to go on the road, you know how 
the car stops anyway." "And he said, "Yo"9-· have plenty of 

gas. I just want to have gas for in- the morning.'' 
page 32 J · The money was in my pocket to get the gas and 

have it filled. I did not look ilt the gas because I 
. - ... ' 
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don't think my husband would have sent me out on the road 
in an empt•y car. · 

Q. All right, Mrs. Bartlett, you drove ·out· onto highway 
No. 11 and turned in the direction of Christiansburg, did you 
not? ., · · 

A. Yes, I went towards Bowyer's Esso station. 
Q. And this was after darkf 
A.· Yes, it was.: 

. . :, 

Q. Do you remember approximately what time it· was f 
A. Well, the news had been· on I'd say five minutes or more 

because I went down to the car- .· 
Q. The 6 :30 .news f 
A. The 6 :30 news was on, and I went down to the car and 

noticed the keys wasn't in it. He had said the keys was in 
it, so I come back to the back door and told him that• I wanted 
the keys ; that they wasn't in it, and he said, ''I thought I 
left them in it.'' And so he handed me the k~ys out the back 

page 33 } 
door and I went right t•o the car and got in. 

Q. So it was a proximately 6 :30 or 6 :35 when 
you started out, something in that neighborhood f 

A. Something in that neighborhood. It might be a little 
more because I had to go to the garage. We had pulled the 
car inside t·he garage, and I had to go down the steps, and into 
the driveway and into the garage, and back up to the house 
and then back down. 

Q. And you drove out onto the main U. S. · n highway on 
this dark evening and started in the direction of Bowyer'sf 

A. Now let me make this clear to you. When you get to 
my driveway any time there's always a lot of cars. You can't 
just drive right out. You have to pause there. 

Q. Eventually you got out onto the highwayf 
. · A; ·That's right. · 
.. · Q: Let me ask you if in the course of going up in the direc­
tion of Bowyer's before your car stopped .did you pass the 
Kayo gas stat·ion 7 · 

A: Yes,. I ·passed the Kayo gas station· because I wasn't 
going to the Kayo gas station. They don't have coca colas 

there. 
page 34 } Q. You ·cont~nued on there past the Kayo gas 
· · · station, did you not7 
. 'A:· That's right.·· 
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Q. Now,- how close had you gott.en to Bowyer's when some­
thing happened to your car that·caused it to stop? 

A. Well, I don't know. You could see it r~al .good/ ; .. 
Q. All right, let me ask you -this; Mrs. Bartlett; if you will 

tell this Court and Jury what happened after you passed .}he 
Kayo station? . 

A. Well, nothing ever happened. I just went along _and: my 
car stalled just like it had been doing on previous times, it 
just· konked out. . . 

Q. What speed were you . making as you went along up 
there! . . . 

A. I didn't pay any attention to the speed :limit because 
I've been driving about 35 years and I never have gotten a 
ticket for speeding, and I was driving along. at the regular 
rate. I don't guess I could have got•ten up much speed .be­
cause I don't live too far from there. I don't speed . 

. Q. I'm not suggesting that you· were speeding, I'm just 
asking what speed you were going? 

page 35 ] A. I'd say I was going rather slow because I 
wasn't in any hurry. I was just going to pick up 

. some drinks and I just came out of the driveway and I wasn't 
going fast because it had been raining and all and I was just 
careful. 

Q. Were yoµ going 50 m.p.h, would that be reasonable? 
· A. No, I wouldn't say I was going 50. I'd say I was going 

about 35 or maybe 40. 
Q. Thirty-five or forty? 
A. Not more than that. . , 
Q. All right, as you 're going along there 35 or 40 m.p.h. 

on this dark evening what did you :notice about your car 
before it stopped Y . . 

A. I didn't notice a thing until it just :konked· out; If 
you've never had a car to. do that and have never driven 
~n~ lik~ that· you .don't ·understand it, it just goes' out. But 
when it went out there was a car parked- . _, , 

Q. Let me ask you this, did it give some choking noise. or 
sput.tering noise before it stopped Y , . 

· A. No, it don't. The only way it doe.s it just goes 
page 36,J out and the only way .you can tell .your car .. begins 

to slow down just like. you had .. cut the motor off 
is the way it did. I don't know why it did· :th.at, b.u,t: we've 
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had it four different times to do that. We had it to do that 
right up here on . Main:. Street in town, when my husband 
would be driving. So when it did -

Q. I asked you if it gave· any choking noise or. any souud 
before it cut ouU . · 

A. No, it· never did make any noise. The only way you 
would notice it it would stop on you~ 

Q. Let me· ask .you this, Mrs. Bartlett. Do: you remember 
testifying in a previous matter involving thi~s accident on 
November 28, 19601 

A. I remember being there because I was hurt in the ac-
cident myself .. · · . . 

Q. Do you remember test·ifying in answei· to the question, 
''Before your car ·stopped on the highway did it sputter, or 
just go all of a sudden dead 1 '' 

And do you remember giving the answer, '' Vv ell, it just 
gave one choking noise like it had been doing.'' 

A. No, I don't. remember that. And my husband will tell 
.you it never did.. .. 

page 37 ) Q. Do you deny making that statement·? 
A. YOU'. see that was recently afterwards and 

I was under a doctor's Gare because I was hurt and went 
into shock, and when that was I can prove by the doctors. 

Q. Would your recollection be better now having heard 
what you said on an ea:rlier ·occasion t·hat the car gave a 
choking or sputtering sound? 
. A. I don't know what made me say that because I just might 

have been nervous or shaky at the time.· .. 
Q. Would your recollection have been better back at the 

time during that same year of t·he accide~t that I just read 
you1 · 

A. About the choking sound? 
Q. Yes. Would it have been better·· then, your recollection? 

. A. No, it wouldn't be any ·petter, becf:l,use I am better now. 
I had to stay under the docto.r 's care for a long time after 
that. I was still in shock. I am better. now than I have been 
since. And I could have made that statement that there was 

a choking noise; I don't know. · 
page 38 } Q. All right, wh!l,tever happened to cause your 

car to. stop it did stop without question in the 
middle ·of the west bound lane on the hard surface all to-
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gether, did it not? 
Q. It stopped on the hard surface. And there was. a car 

there. I cou,ldn 't get in behind it. I seen I couldil 't get in be­
hind it, and if I pulled in front of it whoever was in it was 
starting up. And the cai· was there. It would be no reason f o.r 
me to lie. So when I seen.I couldn't get behind the car, and 
I tried to get in front of it and I had to put on my brake and 
then the car wouldn't move any more. And I did cut, I tried 
to but I couldn't. 

Q. Going along there at a speed of 35. to 40 miles per hour 
there was, under ordinary circumstances, plenty of .room. on 
the shoulder beside yom• car ·for you: to get your car off the 
road, was there not? · 

A. Well, there wasn't enough room to get in back of the 
car. I seen if I put on my brakes I would st•op. 

Q. Let me ask you, if there wasn't enough shoulder there 
if something hadn't - . 

A. If there hadn't been a car there there would. have 
been. 

page 39 ] Q. You 're saying that you might have gotten 
on there except for the car that happened t·o be 

right there parked in your way? 
A. There was a car there and I was afraid to put on my 

brake and try to get in back of it, and when I did try to get 
in front of it and cut the car st·arted and pulled out and then 
I put my signal light on. I did try to get off. 

Q. And you did have_ time enough to­
A. No, I didn't have time enough. 
Q. May I ask the· question, Mrs. Bartlett. You had time 

enough before your car came to a final stop to0 consider getting 
off on the shoulder, to looking and. thinking about putting 
on brakes, to looking and seeing another car parked on the 
shoulder, to giving ·a signal and conti_nuing on finally until 
your car did come to a stop whatever speed it had been going 
35 or 40 ni.p.h.? . · . . . · · 

A. No, my car came to a stop even with this car and he 
pulled out when I put. my· signal on. I could not; I seen he 
was going to move, arid I couldn't pull in front of him. 

Q. You were afraid to put your brakes on and 
page 40 ] you were still moving enough that if you had put 

your brakes on you would have_ brought it· to ·a 
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stop sooner than yo~ d\~, is that• right T 
_A. Well, wli~n it'konke_d o~t it was just mo~ing alo~g, an_d 

then I seen I couldn.'t get behind. this car,. and then this car 
started to pull out, and I give my si~al. I t~ought if I did 
give him a signal he would pull out. faster ;and t·hen I could 
get over there, and then is when I. cut my front wheels _towards 
the bard surface to try to get ~ff, but he was a little &low 
and I seen I wasn.'t going to make it and it stopped ~n me. 

Q. YOU had an int<erval of time to try to think about getting 
off on _the sho-qlqer, did you not Y . 

A. From the time I. looked and tried to get off the car 
was. there. No, I couldn't have .possibly got off with that car 
in my way. . 

Q. Why couldn't you put your brakes on and get off there 
behind the car if there was a car there T 

A. I couldn't• get off the .highway because it was at about 
the edge of it. You see a car was setting here and I was about 
the edge of it and I couldn't get in behind it. 

page 41 ) Mr. Tuck: I want to object to this line of ques-
tioning. as being completely irrelevant and im­

material to the issue t·h~t's involved here today. 
The Court: I overrule your objection. 
Mr. Tuck: We except to the ruling of the Court. 

Mr. Ingrain: 
Q. Did you apply your brakes and stopY . 

. .. A. It stopped. I don't know whether I applied my brakes 
because I was watching that .c~r ani! I :was trying to get off, 
but· when I got even with that .car just when I cut it stopped 
on me, and I couldn't get no farther. I've had it to do it 'be-
fore. · 

Q. This car when you got beyond far enough to get off it 
started moving in the same direction. you were and it had 
you blocked .all the time Y. · · 

A .. well when I, realized .the car was stopping, if you 're 
riding along and all of a sudden your car. goes out, well, I 
looked and saw two cars over t·here and I seen I couldn't 
get in back of it, and I thought if I put my signal light· 011 

he would move on out and I could go over. 
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Q. You did put your 'signai light on T. .. · ·~ · 
page 42 J , A. I put my signal light on and it was still 

-on ·when the State Trooper got there. 'He pulled 
on up and I couldn 't get the car to move. · 

Q. Did you blow your horn Y 
A. No, I didn't blow no horn or anything because it· just 

konks out. I don't know what caused. it to do like that. 
Q. You had time to make these movements· and think. about 

getting off? - · · 
A. Yes, I tried my best• to get off. I would have got off 

if I could have. 
Q. And the reason you wanted ·to get off is you ·aidn 't want 

to stall there in the highway and create a danger to ·yourself 
and others, did you? 

M·r. Turk: Your Honor, I object to that. 
The Court: I overrule the objection. This is cross examina­

tfon. 
Mr. Turk: We except to the ruling of the Court. 

Mr. Ingram: 
Q. Isn't that a fair statement, Mrs. Bartlett? 

A. That I wanted to get• off? 
page 43 ) Q. Because. you knew it was a bad situation 

stalled there in the middle of the highway? 
A. Well any time you stall, I don't never want to stall 

on no highway. I always want to try to get off. 
Q. Well you realized the possibilities that would result ,by 

being stalled there in the middle of the highway and that's 
why you wanted to get to the shoulded 

A. I wanted to get to the shoulder, ·yes. 
Q. And you would have gotten to the shoulder except for 

'Some car t·hat was on the shoulder blocking it? 
A. That's right, and if the motor hadn't konke4 off on me. 

And may I make this clear to the Jury. We never did·· take 
the car away from the Ford garage. We- left it the1'e and 
traded it in and ·a colored man that - · ,. · · 

·Mr. Ingram: You 're not answering my question now. No, 
I don't t·hink you can state that. · . · 
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The Court : You just answer the questions, Mrs. Bartlett 
and not volunteer any .additio.nal information unless you 're 
asked about it. · 

Mr. Ingram: . 
page 44 ) Q. Let me ask you this, putting gas m your 

car got it started afterwards, didn't.it Y 
. A. Well,. let me tell you this. After it would set a few 

minutes sometimes it would start. 
Q. Your car was in fact out of gas, do you deny that, Mrs. 

BartlettY · 
A. I don't· know whether it was out of gas completely or 

not enough to stop it or not. I do not know that. 
Q. Let's go back to this car that prevented you getting off 

along there on the shoulder. When you did these things about 
put·ting your brakes on and putting your signal on, you were 
coming along there knowing your car was coming to a stop, 
do you know what happened to that car, or whose car it was Y 

A. No, I don't because I didn't think it was important at 
that t.ime, and just about that time a Mason-Dixon truck -
I looked up in the mirror and a Mason-Dixon truck came by. 

Q. Well can you tell us the idPA'IJi,ty of this car that had you 
blocked all along through there from getting onto the shoulded 

A. No, I couldn't. I just know it was a black car. 
Q. Do you know what color it was Y 

page 45 ) A. Black, a dark color. · 
Q. When you got. ou.t of the cai: after you 

stopped there did you go over to see whose car it was Y 
A. No, the car pulled off after I stopped and couldn't get 

no further. 
Q. Pulled off the shoulder in front of you Y 
A. That's. right, he pulled right on off. When I give the 

signal I guess he thought I was going in. the driveway, there's 
several houses along there and I guess he thought I was going' 
in the driveway, and he pulled right on off .. 

Q. He disappeared forever as far as we know Y 
A. As I say, about that time I looked up in. the mirror and 

this Mason-Dixon was coming. 
Q. Did you say that was, a black car that was over there? 
A. It was a dark car because it was night, and like I say, 
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I wasn't paying any attention much only I just wanted to 
get my car off; 

Q. Did I understand you to say black a minute 
page 46 ] ago? 

A. I said black or dark. 
Q. You remember, going back again to your earlier· testi­

mony, in answer to a question as -to what color car it was 
over there, and your answer, "No, I only know there was a 
car there. I don't know anything about• what color it was 
or anything." Do you remember makirig that;statement on a 
previous trial? 

A. Yes, but since then a lot of .things has come out that I 
remembei·. Just like I say, I was in shock, I was hurt. If I 
had been in the car I would have been killed because t·he 
tires were thrown plumb. through the back end up to the 
front seat; it broke all of the coca cola bottles, and· there 
wasn't a glass in the car. 

Q. But you realized it was a dangerous situation by your 
being t·here in the middle of the road, did you not, Mrs. Bart­
lett? 

A. That's right, it was dangerous and I wanted to get off 
if I could. 

Q. Aud that was brought home to you I believe when you 
said a Mason-Dixon truck came along there? · 

A. Yes, I looked up and he went on. 
page 47 ] Q. And that's the reason you wanted to get 

off there. when this car was moving along there~ 
A. I didn't pay too much attention to this because I looked 

up in the 'fl'llirrow and saw this ·.Mason-Dixon coming. 
Q. Now, after you stopped there in t·he road did you try 

to start your car? 
A. No, because after- the Mason-Dixon I guess that's why 

I didn't see where this other car came. There was a man 
and a lady came in a ca1~ and· they pulled right up beside of 
me and the lady rolled the window down and she says, ''Can 
we help you 'any way?'' 

And I say, "Yes, go to Bowyer's Esso and tell Jerry that 
Mrs. Bartlett is down here. and to bring some gas and see if he 
can get my car started. '' 

Q. Didn't you actually tell them to send Jerry with some 
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gas because you needed gas? Isn't that righU -· · . 
A•: It was something to that effect, to send Jerry and tell 

him 'to bring some gas and get my car started. -Because if it 
,\1as gas I-didn't want him to come down there and then have 

to go back and -get gas, and if it was. the other I 
page 48 ) wanted to get it towed in. · 

Q. You sent for gas and not a mechanic, didn't 
you? · '· · · · ,... ·· · · · · 

A. That's right. I sent t·o Bowyer's Esso because I thought 
it was the quickest place:that w·ould help ine. . 

Q; Were you in you1" car· stilf ·when· this couple pulled up? 
A. Yes, they had no trouble at all; they pulled right up 

by me and asked me, and I watched them until they went 
in Bowyer's Esso, and then I got out of the car. 

Q. Did you try to start your car during any of that time? 
A. No, I didn't. I was close right there to -'- I know Jerry 

and tJ1em, and I told her to tell them Mrs. Bartlett. 
Q. So you didn't try to start the car' 
A. No, I didn't do anything else. I got out of the car be­

cause I had sent for help. 
Q. All right, in the meantime with your car setting there 

in t•he middle of the road, did you do anything to warn or 
give signal to the approaching motorists that that 

page 49 ) car was setting there in the middle of the road on 
this dark nighU 

A. Well, it was so wide there; there was a middle lane 
and then there's another lane, and the other side was enough 
for cars to pass in case of emergency, and it was clear. There 
was nothing coming either way while I was ·standing there. 
And Mr. Webb was 'parked somewhere up above there, well, 
any how a man got out of a car parked up above there a good 
ways and came down there, 'and I told him I had sent for help. 

Q. You say Mr. Webb, and I believe he's here to testify, 
and he was parked in his car a good ways ahead? 

A. A good ways ahead the best I can remember. 
Q. Was that off on the right shoulder of the- roadway? 
A. On the same side, uh huh. . 
·Q. He .was not in.the car that you say blocked you fr.om 

getting off the road, was he? 
. A. I couldn't say whether he_ pulled up there and stopped 
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and came back there to help me when he seen I didn't get 
out of the road when I giv-e: · hl,ID. th~ ,signal. 

page .5().) .. " Q. His car wasn't there when. he came from 
: it any · phtee where it couJd ·ha ye· interfered wHh 

your.getting off on the shoulder, was iU · . .. .. 
A. Not when he came back the.last time, but.where he was 

the first time because I didn't see him. 
Q. There's a lot of t.raffic on that road, is ·there not, Mrs. 

Bartlett? 
A. Yes, there was traffic on that road. 
Q. And you were ~fraid the Mason-Di.xo11 truck might· hit 

you ·when it came down on you? · 
A. Well, I looked up and thought if I'm in any danger 

l '11 put this signal light on, and I know you have a right to 
stop there if you 're going to turn into a driveway and t4ere 
wasn't nothing coming either way. 

Q. Isn't it a fact that when you saw the Mason-Dixon truck 
coming down from the rear you said, ''Good-bye, here I am.'' 

A. Yes, I did, because I thought maybe he might hit me 
and I put my signal light· on. · 

Q. You put the signal light on 1 . 
A. That's right, you never know what's going to happen 

to you when you 're on the highway. 
page 51 ) Q. You did that to try to .help him see you 

better? 
A. That•'s right. 

. Q. Of course, you hadn't been there but a few seconds at 
that time? 

A. I had been there and put my signal light on and. look~.d 
up in the car and that's when took my .atte_ntion off the other 
car. . . ; , 

Q. Did ·you leave it',.bn all the time you 'vere there?. 
A. My signal light T . 
Q. Yes. . .· , 
A. Yes. I think if you Will ask Mr. McConnel it was· on 

because after that I never.did b?ther:it. . "! 
Q. You left the signal light blinking all this time Y 
A. I believe I did. I wouldn't· say for sure because it's 

been five years you all have been hounding me. · 
Q. Are you positive of that; are y~u saying yes. you did, 
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or are you just not certain' 
A. Mr. McConnell would know if I left it· on, but 

page 52 ) I'm pretty sure I left it on, because I figured if 
anybody would see me they would think I was 

turning in there. 
Q. Did you have a flash light in the car' 
A. I don't recall what was in the car except .the coca cola 

bott.les. 
Q. Did you look in the glove compartment to see if. you 

had a flash light Y 
A. No, I didn't. 
'Q. Did. you not go to the rear of your car there at one 

point thinking that you might be able t•o warn approaching 
motorists¥ 
. :A. No, I got out of the car because I figured when Jerry 

got there be would put the gas in and do whatever it was 
to get it started. And I went to the back and I didn't see 
no motorists coming. 

Q. Now, Mrs. Bartlett, I ask you again, did you not walk 
to the rear of your car and stand on the edge of the west 
bound shoulder in hopes that your presence might warn 
others you we1~e there Y 

A. Yes. 
Q. Now you remember thaU 

page 53 ) A. I got out of the car and walked to the back 
and that's where I was when Webb came back. 

Q. And wasn't your reason in doing that in the hopes that 
you might warn cars coming in t·he other direction, in the 
same direction Y 
· A. I'd say it was. I would say they would see me because 

I had a bright red coat on. 
Q. But you never looked to see if you had a flash light or 

anything in the car' · 
A. You see I wasn't there but a very few minutes, because 

the other· car came up, .and Webb Game back, and I was talking 
with Webb, and Webb walked out, and then these two V.P.I. 
boys came in ·their. car and they came right up beside the 
car and talked to Webb. And I never. did talk to them. 

Q. But that's the reason you went back there¥ 
A. I went.back t·here, yes. · 
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Q. But at the same time you didn't look to see if you had 
anything in the car that· might better signal that your car 

was parked there in the road 1 
.page 54. } A. Well, on that '60 rriodel ·1 bad the ligbt<s on 

and all, and the whole back is lit up if you know 
a '60 station wagon that wide, all the back end is just red. 

Q. If you bad all that situation why .did you feel it was 
· necessary to go back there in addition and· stand there in your 

red coaH · · · · . 
A. Well any time you 're out and you can help, I felt it was 

my duty to do everything· possible I could, and that's what 
I wanted to do. And that's what I did do too. 

Q. And then came along Mr. Webb who volunteered his 
help and be of some assistance to you? 

A. Mr. Webb walked back there and spoke to me, and about 
that time these two boys came up and they came to a stop 
and Mr. Webb went over and -talked to them, but I did not 
talk to them. . . · 

Q. Let me.ask you this; Mr. Webb you did not know? 
A. I didn't• know any of them. · · 

. Q. A complete stranger to you? 
A. That's right. · · 

Q. And he came from·a car parked up there well 
page 55 } ahead of yours parked on the shoulder, and he 

came back.· and asked you if he could be of as­
sistance? 

A. Well; after five years I can't remember exactly what 
·words he said, but any way this other car came up and be 
went over to talk to them. 

Q. Let· me ask. you it you remember in subst·ance ~bat he 
said. Did he just walk back· there and not say anything, or 
did he walk back and say, ''Can I help you ?f' · . 

A. He came back to see if he could help me, but about that 
time this other car came up, and he spoke to me, .and he went 
over to the other car with the two boys in it.. · 

Q. Let me ask you, before the other two boys came up 
there, when you were talking to Mr. Webb.and he offered to 
help you, did you not tell ·him you didn't .need any h(;llp? 

A. I said I had sent to Bowyer's to ·get help. '· 
Q. And you t'°ld him that you didn't need any help; that 
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you had already sent to Bowyer's for help? . 
A. I told him I had .sent.to Bowyer's for help. 

page 56 ) Q. For gas Y · • · · 
A. That's. right and Jo .. get my car started, and that . he 

would be there in a few minutes. · 
Q. And you didn't ask them to help get yoll:r car out of 

the road or give warning or anyt·hing like thaU 
. A. No, I didn't ask them. . . 
. · Q. And then in a few minute~ these boys ca.me along from 

V.P.I.Y , 
A. While he was talking to me _the boys pulled up there. 
Q. All right, did they pull on up the road off on the shoulder 

and come back to see if they oould help you Y 
A. They talked to Mr. Webb. I don't know what they said 

t•o each other, but they did come back. But I didn't say a 
word to them. 

Q. You had no discussion with them at all Y 
A. V\Tith those two boys I did not. I didn't go off the side 

of the road over to the car. Webb went over and talked with 
· them. I did not. 

page 57 ) Q. You remember t!'llling them as· t·hey stood 
there to see if they might be able to be of some 

help to you, that you said, ''There's no sense in trying to 
push it off the road. Y'' 

A. That's right because I said he '11 be here any minute. 
Q. You remember now saying that to them? · 
A. That was after they got out of the car and come back. 
Q. I mean when they came back. 
A. I thought you. meant while they was in the car. 
Q. I'm sorry. What did you have to say to them when they 

came back af~er parking their car Y · · · 

A. They said, "Get in the car and we '11 push yo_u off." 
And I said, ''I guess Bowyer will be here any minute, be­

cause I sent for help.'' 
Q. And didn't you in fact tell them that there was no 

sense in pushing this car off the road onto the shoulder 
there? 

A. Well; it· was such a few minutes from there to Bowyer's, 
. · and I had sent for him and knew that I would have 

page 58 ) help, and I didn't want to get the boys involved 
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and a crowd around the car. 
Q. So- you just think it would have been ·best to let it stay 

there? ' 
A. It would have been best too if t·hey had went ·on; 
Q. And the shoulder was open there Y • 

· A. Everytbing wa:s clear. 
Q. No car was blocking· you at that 'point, was. there Y 
A. There was nothing there to block it. But they told 'me 

to get in and they would push me off. I didn't• want' to· argue 
with them. I went around and looked up and down, I walked 
to the edge of the road and looked up and down and there 
was nothing in sight. · - · 

Q. Why did you look up and down when you walked 
around? 

A. To get in a car in the road, of course, you 're going to 
look to see if there's anything coming. 

Q. Because you knew if something had been coming it 
might have been dangerous, isn't that righU 

A. That's right. If there had been anything 
page 59 ) coming I wasn't going over and get in the car 

· and let the boys push it. 
Q. So you did walk around up to your driver's side of 

the cad 
A. That's right, I walked around and opened the door. 
Q.' And what were these boys doing? Were they position­

ing themselves in t·he rear to push the cart 
A. I don't know what· the boys were doing in the rear, 

because just as I was aiming to get !in the car to take ·my 
seat I looked up and there come Jerry ·out of his driveway. 
So I hollered at the boys the best I remember and said, ''Here 
comes Jerry now.'' That's when I got back out of t·he car, 
when I said, "Here comes Jerry now." And about that time 
the tires started falling and flying. 

Q. Let me see if I can understand the sequence. You went 
to your car to let the boys push you off on the shoulder. The 
boys were getting ready to push in the rear of your car. 

A. I suppose they were because they told me to get in: -
· - Q. And you went on around and thought the 

page 60 ) way was clear, you looked to see that-there -Was no 
traffic coming? 
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A. That's right. 
Q. So you went out and walked in the highway up to t·he 

driver's side of your car Y 
A. That's right. 
Q. You opened and then about that. time you looked up in 

the direction of Bowyer's and saw Jerry coming with the 
gas? 

A. That's right. 
Q. And then you turned to the rear of your car where 

these boys were and said, ''Don't worry, Jerry is coming,'' 
or something to that effect. 

A. I said Jerry is coming now, but about that time the 
tires were flying everywhere. The tires had done hit the car. 

Q. You had turned and wert,:i facing to t·he rear to tell 
them Jerry was coming before the tires fell Y 

A. Just as I looked up to see· Jerry it was approaching 
I guess and the tires were flying, because I looked straight 
ahead of me and I didn't. look in tht,:i rear. I looked up to see 
and I saw Jerry and I hollered to the boys, and by that time 

I started to _get back out of the car, which I had 
page 61 } just aimed to get in like you would, and had takel'i 

hold of the steering wheel and looked up, and 
then I started getting back out. 

Q. At the time the accident happened you were standing 
with your back to t·he open door?. · 

A. That's where the back of the car hit my head. 
Q. At the time the accident happened you were actually 

facing in the direction that the Roberts Recapping truck was 
coming? 

A. That's right. . . . . . . 
Q. And while you were doing that. yQu actually had some 

conversation with the boys Y 

A. No, I didn't. I didn't have time for no conversation. 
When I was looking in front of me, I said, ''Here's Jerry; 
I see Jerry coming now." Then I .fooked when I got out of 
the car and the things was flying and falling all around. I 
didn't have no conversation. 

Q. Mrs. Bartlett, if I may refresh your recollection, do 
you reeall on October 2, 1962, giving a deposit·ion in Mr. 
Turk's and Mr. Dalton's office? 
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A. In Mr. Dalton's office, yes. 
page 62 ) Q. I ask you again if you· were not facing to 

· the rear of the car and engaged in some conversa­
tion with these boys when the accident happened? 

A. I didn't say nothing, only "Here comes Jerry." Now 
whet·her I was facing it or what that.was all that I said be­
cause I didn't have time. 

Q. Do you remember making this statement: 
'' Q. You were facing the rear in the directio11 where the 

boys were?'' 
And your answer was: 
''A. That's right, I was talking to them.'' 
A. That was talking when I said, "Here comes Jerry uow." 

rrhat's what I meant. 
Q. Would y:.our answer be the same t·hen as it was when 

J just stated? 
A. Yes. 
Q. Then you were talking with them and facing th_e rear~ 
A. Right, and I said, '' H~re comes Jerry now.'' 

· Q. When did you first see the Roberts truck 
page 63 ] coming up th~ road, when did you first take·notice 

of thaU \ 
A. I didn't see it. By t·he time I got out-the tires was flying 

everywhere and it was just knocking and hitting our station 
wagon, and it was just coming like rain by the time I stepped 
to the ground and said that. · 

Q. You didn't hear the truck approaching, the noise of 
the motor, or perhaps the noise of the brakes sliding? You 
don't remember hearing anything before? 

A. No, because it happened so fast that. I don't remember 
hearing anything. 

Q. And you don't remember seeing the Roberts truck at 
all? 

A. No, all I i•emembe·r seeing is the tires ... 
Q. You never saw or heard its approach from. the rear, 

see its lights, or· hear th~ noiSe of t•he motor, or anything? 
A. No, bec~use all the time I had was the time I walked 

from the back and walked to the door and started to sit down 
and got back up it had done happened, but he wasn't in 
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sight. 
page 64 ) Q .. How· long did it take. you ·to walk around 

the car as the boys got in positi9n at the rear 
to push, to get to .the driver.~s seat and -open ·-the' door as you 
said I 

A. '\Vell I wouldn't know how long that would take. 
Q. It was just a few seconds I 
A. That's right·. 
Q. And you can .see down that road, I believe the sheriff 

te.sfified approximately % to lh of a mile I 
A. That's right. But I hadn't gotten into position to look 

in the mirror because the three boys were in t·he back. I had 
just got in the car and aimed to sit down -and took hold of the 
wheel and I looked up and J·said "Here comes Jerry." That's 
the last word I ever said and all of it. 

Q. But you looked out in the road to get in the side of the 
car and you saw nothing coming. That's your testimoneyl 

A. When I went to get in the car the boys didn't see any­
thing either I don't think. 

Q. Well you don't know that. They were getting ready to 
push were they not. Looking forward Y 

page 65 ) A. No, they was all bunched. up as well as I 
can remember.. They was just at the back of the 

car. I don't know what they did; 
Q. Just at the back of the car I 
A. I don't know what position. They were talking to each 

other. They wasn't• talking to me. 
Q. Are you telling us that you actually got in the car a1)d 

took a seat under the wheeU 
A. I aimed to sit down, but you know how you--well get in 

and take a hold of the steering wheel. 
Q. But you had never gotten seat-ed I 

. A. Well, that I don't remember whether I had gotten 
seated, anyway the minute I got in the vision part and· could 
see Bowyer's Esso. I saw Jerry_ coming out of the driveway. 

Q. Let me ask you ·this Mrs. Bartle tit. As you went around 
that car and got to the driver's side to open the ·door to get 
in, did you look dowri the road to see if anything was. com-
~g I . 

A. Now that I don't remember. 
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Q. You don't remember T 
A. I don't remember if I did. But· I do know I didn't see 

· anything coming. 
page 66 ) Q. Before you started driving you looked· {ind 

didn't see anything coming? 
A. I know I didn't see anything. If I had I wouldn't have 

got ill. _ 
Q. All right. So you got in and you were looking ;Up in the 

direction of Bowyer's and· you saw Jerry, and you turned 
and had the conversation or had· some .. 1·emarks with the 
boys about Jerry coming T • · 

A. No t·he minute I saw him as. I was getting in I just 
said, "Here comes Jerry.", and that's the last word I remem­
ber. Because the tires starting hitting and flying. 

Q. But when you said here comes Jerry you were facing 
the rear. The same direction in which the Robert's truck 
came were you not T 

A. Thats right. Because that's the way the statiol'I. wagon 
was. 

Q. But you never saw the truck T 
A. I didn't. I never did see the huck. The tires started 

flying everywhere and hitting, and hitting on top of the car 
and going by me. They glanced by me. 

page 67 ) Q. Did you say anything to the boys about 
watch out or here comes a truck or here comes 

tires or, did you give them any warning at all? 
A. I didn't have time. 

Mr. Turk: I object to that, 
A. I just didn't have time. 

Mr. Ingram: . 
Q. Now it was your intentipn for them to push you off 

·the highway those few inches over onto .the shoulder, was 
it noU 

A. No. It wa~n 't my intentions to. The boys was nice .and 
they asked me to. I just didn't want to have no argument' 
with them or say anything to them. I just went along with 
them. That's the whole story. 

Q. So you did. And it was . your intent·ions to let them 
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push you off and they were trying to help you and assist 
you. Were they not Y 

A. They were real nice. They sure ·V.1ere. But I didn't ask 
them to. 

Q. Now isn't it true that in earlier testimony you did say 
you,did see the f.ruck coming sideways befote the tires -came 
off? 

A. I don't know remember. whether I did or not. After 
flve years I can't remember wh.e-tlierl saw it coming. I 

can't remember every detail. The only fact that 
page 68 ) I can remember are the main things that stand 

out. The most important things that stand out. 
· Q. All right, let me see if I can refresh your recollection 

by referring to the depositions that you gave on October 2, 
1962, in Mr. Turk's office. I read these out. 

' 'Did you tell the boys at the time.''· . 
Your answer. "I turned around and said, "There's no 

us.e pushing .here:_comes J~rry pow. And :well just about• that 
time I seen the truck coming up the road sideways. But ·we 
didn't think it was going to affect us because it was in the 
other two lanes.'' · 

So you did have time enough to see that much, did you 
not Mrs. Bart.letU 

A. I might have had time to glance but not to talk. 
Q. And would it be accurate that you didn't think the 

truck was any danger, because you thought he was in the 
other two lanes and could get by, even though it was coming 
sidewaysY 

A. Well it wasn't. It come to rest 11 feet from us and at 
that time I didn't think so. It was coming up the road 

fast. 
page 69 } Q. So you didn't think it would be any danger 

at t·hat poinU 
A. At the time I didn't know what I was thinking. I can't 

say what I thought or what I didn't think at that time . 
. Q. All right, now you recall you did seej the truck coming 

sideways, and you didn't think that anything might happen. 

Mr. Turk: She hasn't said that. I. object to that. 
A. I hadn't had time. The tires started hitting. I hadn't 
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had time to move away from the door beat my head till I 
pulled pieces of skin and all out of it for months-afterward,;. 
I never did even get away from the door where I got out. 
The doctors will tell you that the back of my head looked 
like that•. 

Mr. Ingram: 
Q. What I am asking you now Mrs. Bartlett for the purpose 

of this case and for the bemfit of these gentlemen on the jury 
and the Court. You have said I believe that you didn't sec 
anything but tires. You never saw the kuck. Now I read in 
your testimony that you had given under oath at an earlier 

time, and ask you if it would help you recall a 
page 70 ) little bit better about the details. · 

''And do you deny that· you saw the truck 
coming or said you saw it coming sideways and didn't think 
it would be any danged'' . 

A. Well, I could have saw the truck I ·don't. know. But any­
way it happened so fast that I had no time.for warning. 

Q. Do you deny the statement that I just read fo you 1 Do 
you deny that? 

A. No I don't, because after :five years I can't remember 
ever word I said. It's like I say I know exactly what happened 
and most of the things I said. Because I was under the 
doctor's care and was ·even over at Dr. Kings for shock even 
went· up there for awhile. And I was hurt. 

Q. All right, you do not deny making the statement is that 
right? 

A. I don't deny anything that you have got down there. 
No, sir. · 

Q. Now, let me ask you this. Whenever you saw the truck, 
or what ever you told t·hem whether it would be dangerous 
or not, you did not warn these boys pushing your car from 
behind did you? 

page 71 ) 
Mr. Turk: Your Honor, I object to that. 
The Court: Ove:r;rule the objection. 
Mr. Turk: Except~on. 

A. I didn't have time. I just said, ''Here comes J en·y, '' and 
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that was en9ugh - They h_ad as much tim(l as I did. I didn't 
have any time either. · · · · ·. . ' .. ·. . . , ~-. 

Mr. Ingram: 
Q·. What ever time you had, whether you had time to see 

it sliding sideways and not thinking it was going to be any 
danger, you did not warn them despite that? . 

A. No I didn't ha'7e. time. Because. I was still right at t·\le 
door where I got 'out. If I'd had time I'd moved. This door 
was still hittjng; me, anq. ~ was still clutching to the· d~or. 

Q. That's after that? · · · · · · ·· 
A. What? . 
Q. That t·he d,oor hit you. Th;i.t 's after the tires came ai1d 

spilled over. What I am talking about is before the tires 
came. 

A. Well, s'ee, I didn't have time to move, from the time I 
got out, that's where I stood when all the tires were rolling . 

. Q. Facing the rear. Looking in the direction t·hat this 
truck: was coming Y 

A. That's right, I was hit in the head. 
page 72 ) Q. And the boys were at the rear of your 

station wagon with the idea of pushing you off 
the road? 

A. No. I don't know where the boys was. They were back 
there. 

Q. But that was the whole intention of. the thing was to 
have them push you off the r<?ad Y Was it not Y 

A. That was the whole intention. But now at the time that 
the accident. I don't know what they were doi:t;J.g. 

Q. How long were you on t·he highway Mrs. Bartlett, in 
that stalled stationary position on this dark night Y 

A. Just very few milwuets. It wasn't long at an.· 
Q. Five mi'Yl.IUets, 10 rivintuets, something in that neighbor-

hood? 
4-.. I couldn't judge it like that• in tune. 
Q. would that be close y 
A. Well I wouldn't say, but it was just a short time. 

Q. May I ask you. When .the first car came by 
page 73 ) and you sent them up to get gas, why it didn't oc­

cur to you to ask them to push you off~ Perhaps 
with their car; at that time .. 
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~fr. Turk: I object to that question as irrelevant and im-
material to the question before. · · 

The Court: Overruled. 
Mr. Turk: Vv e ·except to t·he ruling of the Court, Your 

Honor. 

M~fu~~: . . 
Q. They offered to give help to you did they not T 
A. Yes. · 
Q. And after that you didn't ask them if they would ·be· 

kind enough to push you off the road -
A. They didn't say anything about pushing me, they just 

asked irie if they could help me. And I said, yes, because _the 
first• thing I thought was getting assistance from the filling 
station. Because a lot of people don't like to push you off 
the road. And I figured I was just in such a short distance 
there, that Mr. Bowyer or Jerry one should get down there 
just before they could probably get up and turn around. 
They would have had to went up the road and turn and come 
back. 

Q. But you had already had what you would 
page 74 ] consider a close shave with a.Mason-Dixon truck, 

had you not? 
A. Well no, the Mason-Dixon truck went on by, it 'didn't 

have any trouble. It just went on. 
Q. It scared you because you knew what could happen¥ 
A. Thats right I knew it• could happen. · 

Mr. fugram: Your witness. . 
Mr. Turk: W~'ll put her oh again as a d~fense witness. 

. . . 

Witness stands aside. 

page 75] JERRY ALLEN BOWYER 
a witness called on behalf of the Pl~intiff, after 

being first duly sworn, testified as follows: 

DIRECT EXA¥INATION 

By Mr. Ingram: 
Q. Would you please state your full name .Mr. ·Bowyer? 



56 Supreme Court of Appeals of Virginia 

Jen·y Allen Bowyer 

A. Jerry Allen Bowyer. 
Q. And where do you live Mr. Bowyer¥ 
A. I live at Kingston Court here in Christiansburg. 
Q. Let me direct• your attention back to October 27, 1960, 

and ask you if you recall an accident down in the vicinity 
of Bowyer's Esso station on No. 11. 

A. Yes I do. 
Q. Incidentally, is that station owned and operated by 

your father¥ 
A. Yes sir, that's right. 
Q. Were you working there on that evening? 
A. Yes sir, I was. 

Q. Would you tell us· if you saw Mrs. Bartlett's 
page 76 ) station wagon there on that particular evening? 

A. Well, not until after· the accident I didn't 
see it. 

Q~ I mean after the accident Y 
A. Yes sir. . 
Q. All right, now,· tell us what you were doing a few 

minut-es, 5, 10, or 15 minutes that transpired before this ac­
cident happened Y 

A. Well, I was just working there at the station. 
Q. Were you working the gas pumps¥ 
A. Yes, sir. · 
Q. All right. 
A .. And this lady came in on the driveway and said that 

Mrs. Bartlett was sitting down the road out of gas, and 
would like for me to take some gas to her. 180 _I started to 
get the gasoline and put it in the truck and started to take 
it to her. 

Q. Now that was the information there, that she was siUing 
down the road out of gas and needed gas to put in the car 1 

A. Yes, sir. 
Q. All right now, so what did you do¥ 

page 77 ) A. Well I got gas in the can and put it in the 
truck, and sfarted to take it to her. 

Q. And that took you a couple or three minutes to do that 1 
A. Yes, sir. A couple or three minutes. 
Q. Did you know where she was down the road¥· How far¥~ 
A. No, sir~ I didn·'t. · 
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Q. So you filled the gas can up and put it in the truck? 
A. Yes, sir. 
Q. You were going to drive down there weren't you 7 
A. Yes, sir, t·hat's right. -
Q .. All right now, tell us.what you did after that? 
A. Well I. started to. drive down but as I started to pull 

off the end of the driveway ·I looked to see if the road was 
clear. 
·-Q. Now look in what direction 7 · 

A. Both directions. But· when I looked to my left I saw a 
vehicle coming down the road. I'd say about a quarter of a 
mile or something like that. And all of a sudden it just 

swerved. At one time the headlights were coming 
page 78 ] · right at me and the next time they were headed 

towards t·he field. That is as far as the headlights 
was concerned. · 

Q. Now is that· the headlights that you found out later 
to be that of the Roberts Recapping Truck? 

A. Yes, sir .. · . 
Q. ·Now let me ask yo:u this, as y<;m. saw and observed these 

things you stopped right at the edge of No. 11 and the inter­
section of your gas station driveway in the truck getting ready 
to head in that direction yourself 7 

A. Yes, sir. · 
Q. Now when you first looked, did you look more than once 7 
A. Yes, sir. When I first looked I was trying to locate Hrn 

vehicle. 
Q. Mrs. Bartlett's vehicle 7 
A. Mrs. Bartlett's vehicle. But I didn't see it so I started 

to proceed on down the road and then that's when I saw 
the vehicle - t.ruck sw~rve. 

Q. Now, you never saw on either ocassion; when you looked 
down that road, Mrs. Bartlett's vehicle or any headlights 
that \\rould indicate that a vehicle.· was parked down the 

·road? 
page 79 ] A. No, sir. 

Q. But you could see far enough down the road 
that you could tell the Roberts Recapping truck light's 
swerve to the left? 

A. Well I could just see lights swerve to the left. · 
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Q. Do you know .of any reason why you wouldn't have 
seen the Bartlett vehicle, where you later found' out it was 
locat-ed?" · .1· .. , . . . .,, -' ·,· 

A. Well the.- only reas'<:in, T guess was,. the· lights . were .'not 
on. It wasn't that far a distance that you couldn't see. 

Q. _And it was clear. Nothing to obstruct yo-µ.r view be-
tween your station and down-where .she was parked. 

A. No, sir. · · , _ 
Q. 1And you never saw any lights on her vehicle at all T 
A. No, sir. There wa&n 't even anymoving traffic. 
Q. This was before the accident 7 

A. Yes, sir. 
page 80 ) Q. Did you hear the commotion, perhaps it 

created when this truck swerved to the left and 
the tires came off of it 7 
: A. No, sir, I didn't. 

Q. Did you stop and run down, or what did you do after 
t·haU 

A. Well, I told the boy that was with me, Harold Shealor, 
I told him something happened. I'm going to ·park the truck 
and I'm going to go down and see. And then when I got there, 
of course, I saw what had happened. 

Q. Was that the first time that you had seen Mrs. Bartlett's 
station wagon 7 

A. Yes, sir. 
Q. And did you see Mrs. Bartlett there in the vicinity of 

the station wagon 7 
A . .Yes, sir. She ask me if I would please go call an am-

bulance that someone was hurt. -· 
Q. Now, did you follow her request and go bB:ck and ~all 

an ambulance 7 · 
A. Yes, sir, I did. 
Q. Now, at this point where these things happened, that 

is, her station wagon where you fiwaly saw it was located and 
the truck, was that close enough to your father's 

page 81 J filling station so that the lights in the station· would 
-illuminate it. 

_A. Nq,.the lights wouldn't illuminate that far~ 
Q. Was it a dark area otherwise 7 
A. Yes, sir. 

. . i 
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· Q. \Vas the road also wet on this eveningt 
A. Yes, sir, it had· been raining .. ·· . 
Q. Now, after ·the accident do you know what was ···done 

to. Mrs. Bartlett's station wagon. after .. it was stalled· there 
in the middle of t·he road? · 

A.· Well, a wrecker came and got the station wagon, and 
then brought it on up to my father's station, and we put gas 
in it. Then they drove it on up to the Ford Motor Co. · .. 

Q. All right, after t·he accident they put gas in ·.Mrs;· Batt-
lett 's station wagon at your service station?· · 

A. Yes, sir. 
Q. The wrecker had to get it up there? 
A. Yes, sir. 
Q. Pull iU 

A. Yes, sir. 
_page 82 ) Q. And did that allow it to be started and 

operate under it•s own power? 
A. Yes, sir. 
Q. Did you put the gas in it? · 
A. Yes, sir, I did. 

Mr. Ingram: I believe that's all. Your witness. 

CROSS EXAMINATION 

By Mr. Turk: . . 
Q. Jerry, you remember this lady, you did:µ't reconize l;ier, 

. that came there and ask you to take some gas, and run in 
your truck down to where Mrs. Bartlett was V 

A. No, sir. · 
Q. You didn't know her~ 
A. ~o, sir. 
Q. She came up there and you weren't• busy with anything 

else. at the time; were you? 
A. ·No, ·sir~ ~· .-
Q. So when she 'told you, you got .a can and got some gas 

in it. A boy named Harold Shelor, wasn't 'it, started with 
yout 

A. Yes, sir.· 
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page 83 ) Q. Ok and the two of you hopped in. And what 
were you in a pick~up truck, or something like 

that.? 
A. Yes, sir. 
Q. A little pick-up truck . .All right, and you pulled up 

there to the lvighwayamd you looked and you don't remember 
seeing anything, do you V 

A: No, sir. 
Q. When you looked either wayY All right then you looked 

np towards your right T 
A. Looked up towards my right. 
Q. All right, then you looked back towards your left. Now 

don't, you remember saying something to this effect, ''Look 
at that idiot coming up the road sidways T" 

A. Yes, sir. 
Q. All right, now that was the first time that you had noticed 

anything either way, wasn't it? 
A. Yes sir, it was. 
Q .. A vehicle coming up the road sideways. A.nd you said 

to the boy sitting there, ''Look at that idiot coming up the 
road sideways.'' 

.A. Yes, sir. 
page 84 ) Q. And then you saw the tires flying off and 

what not, and you ran on down there Y 
A. I did not see any tires. · 
Q. You did not see the tires come offY 
A. No, sir. In fact I couldn't even tell it was a truck. '\Tell 

I could see that it was a truck but. as far as a name on it or 
:rnything like that, I Muld not see it. 

Q. You went right o:ri down there? 
A. Yes, sir, I parked the truck and went down there on 

foot. 
Q. Running down there? 
A. Yes sir. 

Mr. Turk: I believe that's all. 

RE-DIE,ECT EXAMINATION 

By Mr. Ingram: 
Q. Just t·his one question. Let me show you a photograph, 
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Plaintiff's exhibit NO. 5, and ask you if aftef you arrived 
at the scene, if that accurately depicts the situation as you 
found there Y · 

A. Yes, sir. 
Q. And is the truck there .with the tires spilling 

page 85 ] out of it, the Robert's truck that obviously you 
had seen swerve y . 

A. Part of it, yes. 
· Q. And that's Mrs. Bartlett's station wagon in the posi­
tion it was in when you arrived Y 
·A. Yes sir. · 

Q. And these lights, if they had been on, would have been 
pointing right up in your direction would they not~ · 

A. That· is correct. 
Q. You never saw any lights on that vehicle Y 
A. No, sir. 

Mr. Ingram: That's all. 

\Vitness·stands aside. 

page 86] MARVIN EUGENE HALL,. JR· 
a witness called on behalf of the Plaintiff,' after 

being first duly sworn, testified as follows: 

DIRECT EXAMINATION 

By Mr. Sadler: . . 
Q. State your full name please, Mr. Hall Y 
A. Marvin Eugene Hall, Jr. · 
Q. Where do you now live Y 
A. Charlotte, N ort·h Carolina. 
Q. Back in October, 1960, were you a student atV. P. I.~ 
A. Yes, sir, I was. 
Q. Were you involved in the accident that took place out 

here near Bowyer's service station, on the night of October 
27T 
. A. Yes, sir. · 

Q. Who were you with Y 
A. David Lewis Turner. 
Q. He was the boy that was killed, was he not·Y 
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A. Yes, sir, he was. 
Q. Were you all in a ca.r.f ~ , ... 

A. Yes; sir. , :: 
page '87 ) Q. Whose car were you in? 

A. The car was mine. · . 
Q. Who was driving the car T 
A. The Turner boy was driving it. 

,. 

Q. When did you first observe the Bartlett .. vehicle; . the 
For.d station waigon· on the hard surf ace, and in what direction 
111ere you goingf 

A. We were on the way back to· Blacksburg coming into 
Christiansburg. · ; 
· Q .. And you observed this car t·here that you saw sitting 

on the highway? 
A. Yes sir, sitting on the highway. 
Q. Did you see Mrs. Bartlett there f 
A .. No, sir, I did not at that time. 
Q. Who did you see there at this car f 
A. Mr. Webb. 
Q. A man that you later determined was Mr. Webb? 
A. Yes, sir. 
Q. What• did you all do when you saw the car f 
A. Well as near as I can remember, we pulled up to the 

side of the car, I think it was the side of the car, 
page 88 ) because I think Webb was standing on the 

driver's side of the car at the front door. We 
rolled down the window and asked him if he needed any 
help, and he said he was trying to get the car off of the 
shoulder, off the road and _parked our car on· th~. shoulder 
and came back down on foot. · . · · 

Q. ':bid you have any tremble 'getting "your car. off the high-
way onto the shoulderl · · · · 

A. No, sir. · 
Q. You pulled on ahead of the Bartlett's car off t·h~ high-

'vay'?· · · · · : · · · · · . · · · 
A. Yes, sir. 
Q. You say that Mr. Webb asked you all to help· push it 

off? · · · · · · · · 

k: '1 don: 't ·recall if he asked to· help or not. I ju sf rem em~ 
ber him saying he was trying to push it off of the road. 
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Q. And did you help! 
A. Yes, sil'., so we came down and helped him. 
Q. Just• go ahead. Did you see Mrs. Bartlett then Y 
A. I don't remember seeing her. -

Q. Do y_ou know where she was Y 
page 89 ] A. No, sir. I don't remember seeing her. The 

only time I remember seeing her is when we went 
back to the back to push.. · 

Q. Did you have any conversation with Webb when you 
·walked up there Y 

A. Not that I can recollect .. 
Q. Who walked behind the car to push Y 
A. The Turner boy and I walked back behind to push. I 

don's know if Mr. Webb came along which side, He was back 
there. 

Q. Webb was back there before you all walked ba:ck there_? 
A. I don't remember. I remember all three of us were 

back there. I don't remember if he got there before. we did, 
or how it was. 

Q. Do you remember. where you stationed yourself and 
where Webb was and where -

A. I was on the right. hand side of the car, Vl ebb was on 
the left hand side and the Turner boy was in the middle. 

Q. By agreement this photograph was introduced as .evi­
dence marked as Plaintiff's exhibit 8. I want• to show you this 

Plaintiff's exhibit 8 and ask you if you reconize 
page 90 ) this as beirig the Bartlett automobile or one 

similar to iU 
. A. Iflooks like it. A '60 station wagon.:· 

Q. A '60 station wagon. I will tell you this is t·he Bartlett 
station wagon, after the acCident happened . .You"· wouldn't 
have any reason to disbelive that 'would you Y · 

:-
A. No, sir. . 
Q. Now i~ placing yourself on the right hand side, \vh,i~h 

would have been on this side. 
A. Yes, sir. . .. 
Q. Now you were going_ to push from this side, and Mr .. 

Webb was on this side and the Turner boy was_in.t·he.middlet 
. . . ~ . ~ . 

A .. Yes, sir. 



64 Supreme Court of Appeals of Virginia 

Marvin Eugene Hall, Jr~ 

Q. Do you remember what part of the automobile you put 
your hands on to push?.· · · 

A. No, sir, I don't. '· · 
Q. Do you remember what part Webb put his hands on 1 
A. No, sir. . 
Q. Well standing as you were to the right hand side, what 

woulq be the normal part you would push or exert pressure 
on? 

A. More t•han likely right in here. 
page 91 ) Q. That would be what we call a finn ·sticking· 

out over the tail light? · · 
A. Yes, sir. 
Q. In otherwords, the best surface you could get to push 

onT 
A. Yes, sir. 
Q. Did you have both hands on the automobile T 
A. Yes, sir. 
Q. As far as you know did the others have? 
A. I don't know. · 
Q. Had you started t•o push any or exert any pressure T 
A. No, sir .. 
Q. Did you lean against it T Did you have both hands -
A. We were.leaning against it. We hadn't started to push, 

we were getting ready to start. 
Q. Looking forward T 

A. Yes, sir, looking forward. 
page 92 ) Q. Do you ·remember the last time that· you 

looked to the rear or did you ever? 
A. Well, the last time I looked to the rear was when we 

came back around I looked down the road 'and then I came 
back around and put my hands on. the car. 

Q. Did you stand there and continue to look forward' and 
exert pressure? · · 

A. Yes, sir. 
Q. And all t·hree of you wer·e abreast that is side by side T 
A. Yes, sir. 
Q. Across the back end Y 

A. As near as I ci:miemeinber, Yes, sir. 
Q. When you came. back behind the car, did Mrs. Bartlett 

then get in the car Y · · 
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A. As nea1' as I can remembet, she was eithe1· in the car 
or getting into the car. I can't remember. 

Q. Did she ever say anything to · you all after you got· in 
the positfon to push Y 

A. Not that I can remember. 
Q. What kind of clothes were you wearing and. what kind 

was the Turner boywearingY · 
A. I had a cadet uniform on: . 

page 93 ) Q. That's a grey or a blue Y 
A. Yes, sir. And I had a i·ain coat on over it 

the raincoat was black. The Turner boy he had on a revers­
able nylon ';jacket, now whether. he was wearing it on the 
red side or the black side I don't know. 

Q. H was either red or black Y 
A. It was either red or black. 
Q. Do you know what kind of trousers he had on Y 
A. No, sir, I don't. 
Q. And you were leaning against the back of this car 1 
A. Yes, sir. 
Q. You say that Mrs. Bartlett never said anything. to you 

illY · . 
A. Not that I can remember. 1She might have. I don't know. 
Q. Did you hear t·he truck approaching from the rear Y Tires 

crying__:_ 
A. No, sir I didn't,,No, sir. 
Q. You say you hadn't actually started to move the car~ 

A. We hadn't moved the car, No, sir. 
page 94 ) Q'. But you were in position to exert pressure 

weren't you Y 
A. Yes, sir. 
Q. Your intentions were to push where, to Bowyer's Esso 

or off on the shoulder? ,... 
A. Well no, sir, I· think somebody· said somet·hing about 

somebody went after gas or something, We. were all trying 
- All we were doing was trying to get it off .the road. 

Q. The shoulder at tha.t point was clear so that you could 
push it off Y . · 

A. Yes, sir. 
Q. I believe you said that you saw , Mrs. Bartlet.t after 

you walked to the rear of the vehicle~ 
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A. You mean b.efore we star.ted to push 7 
Q. Yes. 
A. I might have, I don't remember. . · '· 
Q. But you saw her go up to the driver's. seat immediate-

ly after you took position Y · · ' 
A. Yes, sir. . . ... 

· · Q. Did you have any conversation wit·h her? 
A. Not that I recollect. · 

Mr. Sadler: Your witness . . . . . 

page 95 ) CROSS .EXAMINATION 

By Mr. Dalton: 
·Q. Mr. Hall, you say that the first person you said any-

thing to there was Mr. Webb? · 
A. Yes, sir. 
Q. And then you went on back to the rear of the Bartlett · 

vehicle? 
A. Yes, sir. 
Q. I understand you to say you did not have a conversa-

tion with Mrs. Barlett? 
A. Not that I remember. 
Q. You do not recall any conversation with her 7 
A. No, sir. . 
Q. She didn't ask you to· go ba'ck there and push her car 

did she? 
A. I don't think so, no, sir .. 
Q. You vo_leentarily · assumed this . risk of standing back 

there to the rear in the highway 7 . · · · 
A. Yes, sir. . . 
Q. She didn '.t a~k you to go back there T ·-.: 
A~ No, sir. · · · 

Q. When you came on .the sce:Q.e of the accident there, her 
lights were on weren't they! 

page 96 ) A. Yes, sir they were. . .,. 
Q;. Her lights. were· burning ·and as.far.' as you 

know they continued to burn through the entire time, 'up 
until the accident happened 7 

A. Yes, sir. 
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Q. You had no trouble, when you came up, seeing this car 
sitting there in the highway did you t 

A. When we were passing! 
Q. When you were passiiigT · 
A .. No, sir .. 
Q. You could see it very plain, with its lights on ~itting 

there in the highway! · ; 
A. No, I didn't have any trouble. · · · 

RE-DIRECT EXAMINATION. 

By Mr. Sadler: . 
Q. How old were you at that time this happened? 
A. At the time it happened, eighteen. 
Q; How old was the Turner boy! 
A. Nineteen, I believe. · 

. Mr. Sadler: That•'s all. 

\Vitness stands aside. 

JOHN WALTER WEBB page 97 ) 
a witness called· on behalf of the Plaintiff, after 

being first duly sworn, testified as follows: 

DIRECT EXAMINATION 

By Mr. Sadle1·: . 
Q. State your full name, please sir, for the record. 
A. John Walter Webb. · · 
Q. Webb where do you live? 
A. 209 Cliff St., fulaski, Va. 
Q. Pulaski. Have you 1ived·there. for a--numoor· of:yearsf 
A. About 5 years. · 
Q. Were you living there in Oct<>ber, 19607 . t) ., 
A. Yes, sir. · 
Q. Do you remember this accident that occured out here 

at Bowyer's Esso on the night of October 27; 1960! 
· · A. Yes, sir. . · · · ·. 

Q. I believe you were injured in this· accident?.• 
A. That is correct. i 
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Q. What injuries did you sustain f 
page 98 ) A. I had a :fractured. jaw, -teeth broken and a 

wrist laceratfon, a fractured pelvis. 
Q. Where were you standing when you ·were hit f I believe 

you were hit by some tires. Is that right?· 
.. ;A. Yes, sir< . . . 

Q. Where wei·e you standing when you were struckf 
A. In back of the car. ·· · - ~ · · 
Q. What part of the back Y · , 
A. We.11 I don't know what part of the back. 
Q. To the rear of the carY . -
A. Yes, sir. 
Q. Were you pushing tohe car at the time T 
A. We had our hands on it. 
Q. How many of you were there pushing it T 
A. Three. 
Q. Were all three of you to the rear pushing T 

A. To the best of myknoW'ledge. 
page 99 ) Q. Do you remember - I show you Plaintiff's 

exhibit No. 8. Do you remember what portion of 
the car you had your hands onY That is the car is it notT 

A. That's right, it looks like it. But I wouldn't say for 
. ' sure. · 

Q. But you did have your -hand on a portion of the car 
where you could push with force. Is that righU 

A. Yes, sir. · . 
Q. Do you remember who was next to you in the cented 
A. No, sir. · 
Q. But were all three -of· you then lined up across .t·he rear 

of the carY · · 
A. Yes, sir, all of us . 

. Q. Jiad you actually started pushing T · · ·· · 
.A..:.· On the car i It had ne~er started rolling. 
Q. Never had started rolling. Were you facing forward 

towards the rear of the station wagon, towards ·the front• of 
the station wagon Y : · 

A. Yes, sir. .. 
Q. Tell me here how you happened to be there 

page 100 ) and. attempting to push this car off .the. highway, 
Mr. WebbY 
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A. Well. I was stopped up. the road t•here, and noticed that 
there was a car stalled in the road so I walked hack there 
and asked to help get it out of the road. 

Q. Now you say you were stopped up the road. Would you 
tell the jury where you wei:e stopped up the _road Y And how 
far from the car were you Y 

A. I was about 75 to 100 feet. . 
Q. 75to100 feet. Up ahead of the cad 
A. Yes, sir. 
Q. Where were you sitting T 
A. In my car. 
Q. In your car. Wbere was your car parked? 
A. Off to the right. 
Q. Were you on the shoulder Y 
A. Yes, sir. 
Q. How long had you been there, Mr. Webb? 
A. I don't remember, a few minutes or so .. 
Q. But you were. there }Jefore Mrs. Bartlett's .car stopped, 

were you noM. 
A. To the best of my knowledge. 

page 101 ) Q. Were you sitting still off the highway Y 
A. Yes, sir. 

Q. In this one spot Y · 
A. Yes, sir. 
Q.-·How did you happen to notice the Bartlett car? 
A. I looked in the rear view mirror and saw it. 
Q. I believe you said before· that you had some account 

or something, you we.r.e doing· a little paper ·work there off 
the highway is that right Y 

A. I was planning on calling on a nian there across the 
street. I was looking for some information. 

Q. You were looking for this man you were going· to call 
on. 

A. Yes, sir. 
Q. You say you happened to look in your rear view mirrod 
A. Yes, sir .. 
Q. Did you have any reason to that you know off 

' A. No, sir .. 
page 102 J Q. And you saw .this car. Where was the car 

sitting when you first sa-\v itY 
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A. In the road. 
Q. Could you see the driver of the car at the time in the 

rear view mirror! -. - .. ·-: . _ . , -
A. I don't remember now. . __ 
Q. As soon as you saw it did you go back Y 
A. I waited just a littlE) whilE). . .. 
Q. What kind of lights- did you. see on_ the car when you 

first looked at it? · · 
A. I don't remember. . .. 
Q .. Did you see a turn signal blinking on the front of it 

when you looked back! 
A. I don't remember. · ·; · 
Q. When you walked back to it do you remember seeing 

one? 
A. No, sir. 
Q. Do you remember the head lights, were they on or off? 
A. _I don't remember. 
Q. Was _ the shoulder behind you, that is, between you 

and the car stalled on the highway, was there any­
page 103 ) thing on that shoulder in between the two cars Y 

A. I don't think so. 
Q. Did you ever see a car back there parked back of you Y 
A. No, sir, I didn't. _ 
Q. Did you see any car leave or pull out between you and 

the BarNett cart 
A. No, sir. 
Q. And you hadn't moved from that shoulder from the 

time she stopped and you went back there? _ 
A. No, sir. . 
Q. When you walked back there, do you know why you 

walked back there t . 
A. I noticed someone. stopped .in the middle of the ·road. 

I went back there and said, ''Can I help.you?'' _ 
Q. Who did you find there at the car, when you got· there? 
A. Mrs. Bartlett. 
Q. Dic;l she.ask you to help or did you offE)r to helpT 
A. I just offered to help. 

Q. What did you offer to do Y · 
page 104 l ,A.. She said ·thfl.t the car had stalled and she 

had sent up to the service stat•ion for some gaso-
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line or something like that. 
Q. How long did you stay there talking to her before the 

V. P. I. boys came along T Have you any idea Y · · 
A. It was a short while. 
Q. Three of four mirvuetd 
A. I guess it was something like that-. 
Q. Did any other cars pass from· t·he time you got' back 

there until the V. P. I. boys came along? 
A. I don't remember whether there was any or not.·: · · . 
Q. Was Mrs. Bartlett standing: there with you all the time 1 
A. I don't remember whether she was there alt the time~ 
Q. Where were you all standing in relation to the front of 

the car or the rear of the car 7 · 
A. I don't remember that. 
Q. Now when the V. P. I. boys came along what hap-
. penedY 

page 105 ) A. They stopped and asked us what was wrong. 
· Of course, they had seen t·hat the car was in the 

road there. Somebody suggested that we push it out of the 
road. 

Q. Who suggested that, do you know T 
A. No, sir. Anyway we attempted to. 
Q. You attempted to push it out of the road? 
A. Yes, sir. 
Q. · Was Mrs. Bartlett in on this conversation, -when you 

were talking about pushing it out of t•he road 1 Where was 
sheY 

A. I don't remember. · 
Q. You don't remember? 
A. No, sir. . 
Q. Did she get in the car or was she getting ·out of the ·c~:d 
A. I believe she attempted to start it. 
Q. That was your sug~estion or:. whose suggestion t·hat 

she guide the car· off? 
A. I don't remember. 
Q. But anyway, all three ·of you statfoned yourselves an'd, · 

your idea was to push it off the hard surface Y 
A. Yes, sir. ' ·· 

page 106 ) Q. Were you going to push it onto the shoulder T 
A. Yes, sir. 
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Q. Did Mrs. Bartlett, at the t·iille you had stationed yours~lf 
behind the car, did she say anything? Did you hear any con-
versation Y · 

·!· 

A. I don't remember . =. 

Q. You don't remember hearing .her say anything, or any-
body saying anything? · 

A. No, sir.· , 
Q. Did you hear this truck coming or see.it'comingt 
A. I heard a noi~e, and then there was the crash. 
Q. How long had you been sitting there on the shoulder 

of the highway wh.¢n Mrs. Bartlett's car stopped Y 
A. Well, just a few miJwuets. 
Q. And you tell the jury that no one pulled off there behind 

you on that same shoulder at anytime? 
A. I didn't see them. . 

Q. No one had pulled out from that shoulder? 
page 107 ) A. I didn't see them if they did. 

Q. If they had you would have seen them 
wouldn't you, Mr. Webb? 

A. I probably would have. Of course, I was looking at 
some business there. · 

Q. It was after dark wasn't it? 
A. It was right neat· dark. 
Q. \Vhen you first pulled off? 
A. Yes, sir. -
Q. You were within 75 to 100 feet- of her car where your 

car was parked Y 

A. Yes, sir. 
Q. And when you were· going to push the car on the 

shoulder, you had room t·o push it onto the shoulde.r didn't 
you between her car and yours? 

A. Yes, sir. 
Q. Did Mrs. Bartlett try to start the car at anytim:e while 

you were there Y 

A. I don't remember whether she did or not. 
Q. Do you know.where Mrs. ·Bartlett :was· at the time you 

heard t·his crash or accident happen Y Was sh.e in the car or 
out of the car? .. 

A.. No, sir, I don't. 
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page 108 ) Mr. Sadler.: Your witness. 

CROSS EXAMINATION 

By Mr. Turk: 
Q. Mr. Webb, as I understand it you were parked in your 

automobile off on the- shoulder, headed toward Clvristinsbu1·g, 
weren't you Y · 

A. Yes, sir. 
Q. And had been there for a few minutes 1 
A. Yes, sir. . · · . . 
Q. And. you "~e.i·e doing some kind of paper work sitting 

ther~v· · · 
A. Yes, sir. 
Q. I guess that there was traffic moving in bot·h directions 

there on Route 11. You wern't paying attention to it though 
were you? . · 

A. I wasn't paying particular attention· to the traffic. 
Q. But assume t·here was traffic going east and west along 

there wasn't it, while you were sitting there Y 
A. Probably. 

Q. But you payed no particular attention to it Y 
page 109 ) A. No, sir. · · · 

Q. Did I understand you, that the first time 
you knew that her automobile was in the highway, you looked 
in your rear view mirror and saw it there Y 

A. Yes, sir. 
Q. You didn't see it while it was stopping or anything did 

you? 
A. It was there when I looked. 
Q. It was there when you saw it. Now Mr. Webb do you 

remember another car coining along there and stopping. be­
side of the Bartlet.t cad Do you know anything about that? 

A. No, sir. · 
Q. YOU didn't see the Car in which this woman, was riding 

in there and stopped in the center lane. right there beside 
Mrs. Bartlett, did you Y · 

A. Pardon me. 
Q. You didn't see this car that came along right after 

she stalled, stop there in the center lane there with the 
window rolled down and talk to Mrs. Bartlett, you didn't 
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see that car did you t Or don 't remember it now; 
A. No, sir. 

page 110) Q. You didn't see that car pull out and go on 
up to the S"ervice station, and go in there, did you 1 

A. No, sir. 
Q. And Mrs. Bartlett, never at anytime, askedyou to push 

her. out of the- road or anything, did she Y 
A. No, sir, not that I know of. 
Q. ,She told you that she had already sent up to Bowyer's 

Esso to get somebody didn't she? · 
A. Yes, sir. She said that she had sent for somebody. 
Q. And these two V. P. I. boys came along and you and 

them just talked about pushing her off the road, didn't you Y 
A. Yes, sir. -
Q. And at no time. did you ask her to stand out there and 

warn you of anything, had you Y 
A. I don't remember. 
Q. If you had you would have remembered it wouldn't 

youY 
A. I don't know, it's been a long time. 
Q. You don't remember any conversation with Mrs. Bart­

lett at the time do you? " 
page. 111 J A. No sir, not now I don't. 

Mr. Turk: I beleive that's all. 

'Vitness stands aside. 

: (Adjourned at 1 :00 P. JY,(, until 2 :00 P; M. for lunch) . 
. . 

(Proceedings resumed at 2 :00 P. M. with the Court, Jury 
:rnd counsel and interested parties present.) 

JAMES EDGAR WALTERS 
a witness called on behalf of- t·he plaintiff, after being first 
duly sworn, testified as follows: .? 

DIRECT EXAMINATION. 

By Mr. Ingram: 
. Q. Would you state your full name please, sir T 
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A. James Edgar Walters. , 
Q. Mr. Walters, on this evening of ·October 27, 1960, when 

this -tragic acciednt happened just east of _Christiansburg 
here, were you the operator of the truck belonging fo Robert's 

· Recapping Company? 
page 112 ) A. Y.es, sir, I was. 

Q. Would you .t•ell lJ.S. in .wh~t direction you 
were headed on that evening! 

A. I was headed west. 
Q. Towards Christiansburg I. 
A. Yes, sir, on Route lL · 
Q. Where had you come from and where was you destina-

tioo 1 . 
A. I was coming from Roanoke and headed to Pulaski. 
Q. Were you hauling something to take back to Pulaski~ 
A. Yes, sir. 
Q. Would you go forward and tell the Court what that 

was I 
A. It was recapped tires that we kept on the truck and 

what we did pick up to recap for our customers to take back 
the following trip. . 

Q. Alright now, I am going to a:sk you if you would just 
speak up just a little more so the gentlemen on the Jury can 
hear what you say. 

Could you tell us what the weather was on this evening, 
and visibility conditions were as you neared the scene of 

this accident I 
page 113 ) A. Well it had been raining off and on, and 

at that time I think I had cut my windshields 
back off for just a littJe while. But you couldn't see so awful 
far ahead, you had to be careful.--

Q. Had you been driving this truck on· numerous ·other 
trips prior to this evening! . , . 

A. Oh, yes, this trip and all over West Virginia as far as 
Beckley. 

Q. was it loaded in the customary standard manner f 
A. Maybe a little light. I didn't have so much pick up that· 

day. When you have bad weather you don~t- usually pick up 
quite as much. 

Q. Are you saying that you had less tires on this evening 
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than you would have on other evenings T 
A. Maybe.five or six hundred pounds or more. 
Q. Now you said· as you came up the mountain there it 

rained, and you had cut your windshield wipers off ·a few 
minutes before you neared this point .. Now would you just 
go forward and tell what things you saw and occured as you 

approached the scene where the accident occured f 
page 114 ] Q. When I first came up, all I seen was a man's 

back with a dark jacket, I hit my brakes, the 
first thing I thought it was a man in the road. But as I got 
nearer it· looked like a light on top of a tlnng. It looked like 
it was more, more than one man. So when I hit my brakes 
I just kept them locked until I seen I was getting nearer to 
this thing. There I cut the thing sideways, thought maybe it 
would stop the thing quicker or else miss it·. I locked all four 
wheels and I slide it sideways. 

Q. But sliding sideways did actually bring it to a stop 
before you struck. 

A. Yes, when it started sliding sideways it makes it a 
pressure on it, but you have a little up and down movement 
which it shift.ed this load to that side. 
· Q. And what happened in the· course of thaU 

A. Well it sheared, 'this is a factory made bed and it had 
four standards, about 2 inch standards, and it sheared those 
standards off letting tires and the side of the paneling go 
off too and it'just scattered tires everywhere. 

Q. Now can you tell us approximately what 
page 115 ] speed you were traveling as you neared that 

scene? 
A. ''7 ell, not over 40 miles at the most. 
Q. When you were back down the road approaching this 

what later turned out to be a vehicle there in the middle of 
the road, was it light or dark? 

A. It was getting dark. 
Q. Do I understand you to say that you noticed what ap­

peared to be a man standing in the road? 
A. Yes that's the ·first f.hing T saw and I kept my eyes on 

that. I think what it reaUy turned out to be was the middle 
guy bent over pushing. · 

Q. ·.And .by the other evidence that has been testmed here, 
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that· would have been Mr. Turned The youth who was killed. 
A. That's right. 
Q. When you saw tpat man is tP.at when you put your 

brakes onf . · 
A. Just as soon as I saw him. 
Q. And you continued to slide there before you cut it to 

the left! 
A. That's right, !tried, you kriow, to slow it• 

page 116 ] down. · 
Q. As you were sliding did it occur to you 

that you saw what might be other people? 
A. Oh, yes, it did after I started sliding. 
Q. The top of some object later turned out to be t•he car? 
A. Yes, sir. · 
Q. Now at anytime as you approached this scene, and 

·having told this Court and Jury what you saw, did you ever 
see any red tail lights or the reflection of head lamps on this 
what turned out to be Mrs. Bartlett's station wagon? 

A. None what so ever. 
Q. Never saw any lights at all? 
A. No lights at all. 
Q. No one on the road side giving a signal of warning or 

any other signal lights to indicatie a car was stalled there 
blocking the west bound lane as you approached the scene? 

A. No, sir, I don't even remember seeing a car on the 
road. 

Q. Likewise did I understand you to say if she had her 
bead lamps on in the direction of Bowyer's Esso station, 
you didn't notice light coming from those directions as you 

approached f · 
page 117 ] A. No I couldn't tell at all where there was 

any light at all ahead of her or anything. I just 
seen this object. 

Q. I have a couple of photographs here, Mr. Walters, 
which might shed futher light on the make of your truck and 
so forth. I will let Counsel see them first. 

''Hands photographs to opposing Counsel.'' 

Mr. Ingrain: I will ask the Court Reporter to mark these 
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exhibit·s 9, 10, and 11 and they are introduced by stipulation 
of counsel, may it please the Court. 

(Received and marked ·as Plaintiff's Exhibits Nos .. 9, -10,. 
and 11.) 

Q. Now Mr. Walters, I hand you these three photographs 
which were reportedly taken of the truck that· you were 
operating on this evening, perhaps the next day after the 
accident<. And ask you if, come up in front ·of the Jury here 
so that you might better show. Would you just describe'to 
these gentlemen what that picture shows of that particular 
night? 

A. This picture shows the side of the panel of a 
page 118 ) truck, which has not·hing to do with the nnfortun-

. ate wreck. 
Q. Would that be to the left side of the truck? 
A. This would be, yes sir. 
Q. That was the side of the truck that was uot shorn off 

by the shifting of this load is that righM 
A. That's right. 
Q. So the other side tha_,t was shorn off would look just 

like that before it was shorn off? 
A~ Yes, sir. This is a regular bed stake body t.ruck. 

· Q .. And that's a factory built truck? 
A. Factory built post and everything. 
Q. Now I hand you exhibit No. 10 ·and ask you if you will 

tell what that portrays? 
A. This refelcts the side that broke off Here are my stand-

ards, t·he four standards that broke off. · 
Q·. That is the side that the tires fell from? 

A. Yes s!r, the tires fell from the right side. 
page il9 ) Q. Is that also a pict•ure of the metal rack that 

came off . . 
A. This is a w~lded· rack its.elf... . . . 

. Q. Does. thi~ Plaintiff'~ Exliibit_ No. 11 also sho~ gene1~aliy 
the same side of the truck' . 

A. Yes it does with the post broken. · 
Q. It shows· the part of the. broken post still left m t·he 

angle slots? 
A. That is right. 
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Mr. Ingram: I think that is all. 
Your witness 

page 120 ) CROSS .EXAMINATION 

By Mr. Turk: 
Q. YOU ~say that you were the. driver Of the truck on the 

night in question f 
A. Yes, sir. 
Q. Are you an officer or anything in the Corporation?· 
A. No, sir, I wasn't · 
Q. You were just a drived 
A. Just a driver. 
Q. And you were driving for the Corporation? 
A. Yes, sir. 
Q. And did I understand you to say it was gettiug dark? 
A. Yes it was getting dark. It was 6 :45 in the w.inter time. 

I was driving wit·h my lights on. 
Q. When did you cut your lights on or do you remember? 
A. I can't remember back when I did cut them on, but I 

would say just roughly maybe about Elliston. 
Q. About Elliston? Did I understand you to say 

page 121 ) that there wasn't any other cars or anything in­
volved. You didn't see any other cars in front; 

of you. You said you didn't see any meeting you, didn't you? 
A. I seen some lights up the road but it was a good piece 

off that would have been meeting me later. 
Q. They were over in there right hand lane Y 
A. I imagine it was, but they wasn't near me. 
Q. Wasn't near you? · 
A. No. 
Q. The first t·hing you ·saw was a person with a dark jacket 

or something in the.highway? : 
A. Yes that was the only thing I could recorvize was a dark 

jacket of some kind, I wouldn't say wha~ color if was. · 
Q. You don't know why you didn't go on out i~ the center 

lane and just keep on going do you? · _ · · 
A. Yes I do because that's solid lines ~here and I'm afraid 

of meeting a person. They had t·he passing right and I could 
have been hit headon. 
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Q. But there wasn't any cars coming were 
page 122 ) there Y 

A. I seen some lights up the road. 
Q. But you said that was way back up the road Y 
A. I didn't say so far, but I don't believe you can see so 

far up the road in that weather condition. 
Q. You thought·, I'll just stay over in this road and apply 

my brakes? 
A. The first thing I thought, my idea was to try to stop it. 
Q. Instead of just going on around T 
A. That's right. 

Mr. Turk: That's all 

RE-DIRECT EXAMINATION 

By Mr. Ingram: 
Q. I might ask you this, Mr. Walters, are you connected 

with Roberts Recapping Co. at• the present T 
A. No, sir I'm not. You mean now? No. 
Q. Where do you presently reside and what is your oc­

cupation? 
A. I have an interest in M01itogomery Tire Service, Chris­

tiansburg, Virginia. 
Q. You live here in Christiansburg? . 

page 123 ) A. I live here in Christiansburg. 

Mr. Ingram: That's all. 

\Vitness stands aside. 

GRADY A: McCONNELL 
recalled for further examination by the Plaintiff, testifies as 
follows. 

DIRECT EXAMINATIONS 

By Mr. Ingram: 
Q. You. are Sheriff .McConnell who previously t·estified 

under oath as a witness Y 
A. Yes, sir. 
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Q. Sheriff, when you arrived at the scene and observed 
the Bartlett vehicle. there as you previously testified, would 
you tell us whether the right blinking signal was going or 
fl.ashingY 

A. No, as I recall the head lights were burning and the 
tail lights were burning. 

Q. But no flashing or blinkingT 
A. No fl.ashing, no. 

Mr. Ingram: That·'s all 

CROSS EXAMINATION 

By Mr. Turk: 
Q. But the head lights and the. tail lights were still on 

when you got there, weren't they 1 
A. Yes, sir. Well, they were on and burning when I got 

there. 

RE-DIRECT EXAMINATION 

By Mr. Ingram: . 
Q. You don't know how long they had been on 1 
A. No, sir. 

Mr. Ingram: That's all. 

·witness stands aside. 

page 124 ] Mr. ·Ingram: That's th.e evidence on behalf 
of t•he Plaintiff. Plaintiff rests. 

Mr. Turk: We would like to see the Court in Chambers. 

IN CHAMBERS 

The Court: All right, sir. 
Mr. Turk: Your 'Honor,. at this proceeding in the trial of 

this case when the Plaintiff has announced it rests, counsel 
for Defendant respectfully moves the Court _to strike t·he evi­
dence for the Plaintiff and enter up summary judgment for 
t.he Defendant, and this motion is based on the. following: 
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This is a proceeding by way of contribution. Before the 
Plaintiff could maintain t·his action it would have to show 
1hat the injured third parties could have recovered from 
Mrs. Bartlett.· ·They stand in the shoes of· the injured third 
parties. If the injured third parties could not recover then 
t•he Plaintiff is not entitled to recover. The injured third 
parties could .not have successfully maintained an action 
against Mrs Bartlett. Even if guilty of some negligence in 
letting her automobile stay on the highway the: injured third 

. parties ·were fully aware of the situation in so 
page 125 ) far as Mrs. Bart.Jett was concerned in removing 

her automobile from the highway. Mrs. Bartlett 
didn't flag any of them down or asked their help. In the 
question of risk where you have a helpless person in danger 
of peril, Mrs. Bartlett was certainly in no position of peril ; 
she could walk off the highway. I think they have clearly 
failed to show any negligence on the part· of Mrs. Bartlett, 
but even if they have as a matter of law that could not have 
been the proximate cause of the collision in question. 

Had the injured third parties sued Mrs. Bartlett they 
would have assumed the risk. I could find no Virginia case 
i->imilar t•o this. There is a Norfolk case where a bunch flf 
sailors· got out of a car and was pushing it and a car ran into 
them and killed some of them. The decendami:sof their estates 
sued the automobile that ran into them, and the Court said it 
was a question of contribut•ory negligence. 

You have a Plaintiff who admitted it was guilty of negli­
gence in this accident, and I respectfully submit there's no 
evidnce of any negligence on the part of Mrs. Bartlett. She 
would have had ·to owe a duty to the injured t·hird parties 
· ·' before a recovery ·against her and say that she 

page 126 ) was_ negligent in stalling there. I respectfully 
, . . . submit that the injured third parties could _not 

have ·successfully recovered anything and the Plaintiff in 
this action ·could not and this is one of the cases in which 
the Court should strike. the evidence and enter up summary 
judgment. · · 

On this stopping. in the highway, I would like to call the 
Court's a.ttention to the case of Crew v. Nelson, 188 Virginia, 
p. 1108; That case deals with the question of sfopping on the 
high\Vay 'and says there was not. -any negligence on the part 
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of the vehicle that stopped, and I don't see how there is .. any 
negligence on the part of Mrs. Bartlett. I. ·strongly m.aintl:lin 
t·hat it could not as a matter of law: be a proximate cause of 
the unfortunate injuries received by the third parties.· 

Mr. Sadler: I think it is absolutely clear that this ·is a jury 
case. There are several things I think that she was bound .to 
do that she didn't do. First, st·opping on the highway to 
impede traffic. As the result of a mechanical ·breakdown is 
the only exception. If she does stop she must be removed; to 
the shoulder as soon as possible. It is up to heT to explaiu 

why she was there·; why she stopped, and \vhat she 
did. 

page 127 } The burden shifts to her in leaving her car thei·o 
that long and not taking further steps to warn 

persons traveling on- that highway. 
We cite the case of Andrew vs. Appalachian, 92 Virginia, 

p. 150, which has established the "doctrine in Virginia. Vie 
think the circumstances under this case cert•ainly makes it 
a jury question as to whether or not these young men were 
rash in their actions. I don't think Mrs. Bartlett had to ask 
them to help, or be in imminent peril. 

This case was where an electric power line fell in Hrn street 
and a fellow picked it up and w~s getting shocked and an­
other fell ow rushed in and grabbed the wire and he was in­
stantly killed. The Supreme Court said it came under the 
rescue doctrine, in rescuing somebody from danger. We 
think this was a dangerous situation created by Mrs. Bartlett. 
V1,T e think t·hey were trying to eleviate a situation where some­
one might have been killed and we think it is a jury questio~1 
as to whether they acted reasonably. 

Mr. Turk: in reply to the Amderson vs. AppdlacluiG111 ... This 
was a suit against the Appalachian Power. Company for 

· alleged negligence in not having its wires prop-
i)age 128 } erly installed or· insulation on it.· A third party 

came along and t·his fell ow went. over and took 
hold of the wires in a effort to get them off the street and 
out of a dangerous situation, and the insulation around the 
wires came off and this fellow Anderson seeing this fell ow in 
peril ran over to take the wires away from the person holding 
them and he was killed. The Supreme Court• said. if the .Ap­
palachian had been guilty of negligence the qu.estiqn was 
whether or not the decedent was justified in running .in and 
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trying to save this other man .. They quoted American Juris­
prudence on rescue, but goes on tO say that this doctrine does 
not apply when t·his party is negligent in putting himself 
there. 

In one Michigan case this Plaintiff had negligently gotten 
himself in the highway there but he flagged this person down 
and asked him to help him out, and it turned on that point. 
There's no case in the United .Stat•es where they allowed 
recovery in a situation as this. 

Mr. Sadler: Mr. Turk puts Mrs. Bartlett and the fellow 
grabbing the wire in the same position. Mrs. Bartlett through 
her negligence created the situatiion. The only question is 

whether or not after such dangerous situation 
page 129 ) was created that that these boys acted as reason-

able persons to save somebody's life- or serious 
injury. Mrs. Bartlett herself made the dangerous situation. 
She knew it was dangerous. We think it is a jury question 
whether they acted rashly or reckless. 

We also cite the case in 204 Virginia, page' 703, which was 
a hospital case in which the nurse attempted to rescue her 
patient·. She - rushed in and was injured and they again re­
affirmed the doctrine in this case. 

The Court: Was any of Mrs. Bartlett's a,cts negligent, and 
if negligent was it a contributing cause of the injuries of 
the two V.P.I. students and the death of t·he other man? Isn't 
that what the question is? 
Mr~ Tur'k: I don't think so if they come up and run into 

her car. 
Mr. Sadler: They were there in a position to push. She 

could be guilty of negligence in not warning them t•o keep a 
better lookout. 

Mr. Turk: I doubht if there is any recovery against any­
body there, but they paid and they are admitting that they 

were at fault. 
page 130 ) The Court: It. appears to me that the Jury will 

have to determine under the whole evidence 
whether any acts constituted negligence and if that act con­
tributed to the injuries of the two boys and the death of the 
otJier, and if so, to the extent of Mrs. Bartlett, and if the 
Jury determines that such acts were negligence but didn't 
contribute to the injuries of the two boys then there would 
have to be a verdict in favor of the Defendant in this case. 
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For that reason I overrule the motion. 
Mr. Turk: We except to the ruling.of the Court. 
Mr. Ingram: We failed to make mention that counsel had 

agreed with Mr. Turk and Mr. Dalton that the amount paid 
in this settlement t·hat amount would be taken as admitted. 

Mr. Turk: We didn't say you were justified in paying it, 
but admitted you paid it. 

Mr. Ingram: You made some mention in your opening·state~ 
ment that after several years we brought this suit. Act•ually 
it should be known that we· gave written notice to Mrs. Bart­
lett asking her to contribute. 

Mr. Turk: The death case was filed and set• for trial and 
you settled it. . 

page 131 ) Mr. Ingram: We put' her on notice. 
Mr. Turk: You certainly did. 

Mr. Ingram: And several days later she came in crying 
about it. We have a copy of the letter we sent her, April 10, 
1961, that she was notified. 

Mr. Turk: That is when you settled then T 
Mr. Sadler: Two at that point, but not the death case. 
Mr. Ingram: April 5, 1961, we settled the Hall case, and 

before we agreed on a settlement of the other one we asked 
them to come in and contribute. 

Mr. Turk: Your Honor, in view of the fact that the Plain­
tiff has put on all the witnesses summoned both by the Plain­
tiff and the Defendant, counsel for Defendant has no addi­
tional evidence and we rest. 

And counsel for the· Defendant respectfully renews the 
motion for the Court to strike the evidence and to enter up 
summary judgment in her favor for the reasons previously 
assigned. 

The Court: I overrule your motion on the same basis 
originally ruled on. 

page 132 ) Mr. Turk: We except to the ruling of the 
Court. 

page 133 ). INSTRUCTIONS 

INSTRUCTION No. 1 was offered by counsel for the Plain­
tiff. 

Mr. Turk: I t.11ink No~ 1 is wrong. The first objection would 
be that there is no evidence to support this instruction in that 
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there i~ no showing of negligence on the part of Mrs. Bartlett 
who could have been the proximate cause ·of the injuries to 
these third. parties. And this instruction fails to take into 
consideration the assumption of risk on the part of the third 
parties in the third paragraph. · 

The only instruction that they would be entitled to· is if 
these third parties would be ;.entitled to· recover from. Mrs.· 
Bartlett, and then the Plaintiff would be entitled to recover 
in this action. 

Mrs. Bartlett may hav.e been guilty of negligence but it· 
was not the proximate cause of the injuries fo these parti~s. 

Mr. Ingram: We feel that this is a fair statement of the 
law. The jury needs to have this' as an inkoductory instruc­
tion to tell what her responsibility was as between the Plain­
tiff and Defendant, and the other instructions will set up 

specific duties. 
page 134 ) The Court: I will refuse No. 1 on the grounds 

the Court feels t·hat the question for the jury to 
determine is whether or not she was guilty of negligence in 
permitting her vehicle to stop on the highway, and if such 
negligence proximately caused or contributed to the injuries 
and death of the three men. · 

Mr. Ingram: We except to the ruling of the Court in refus­
ing Plaintiff's Instruction No. 1. 

INSTRUCTION No. 1-A was offered by counsel on behalf 
of the Plaintiff. 

Mr. Turk: Counsel for the Defendant respectfully objects to 
the granting of Instruction No. 1-A on the following grounds: 

The first'paragraph implies that the Plaintiff's driver may 
have -been negligent, whereas the Plaintiff admits negligence 
on the part of Plaintiff'§ dri~er. 

Paragraph two also. implies that Plaintiff may have been 
negligent, whereas the instruction should tell the jury that 
the Plaintiff has ·admitted that its driver was negligent. Also, 
the· jury must believe. from a preponderance of the evidence 

; that the Defendant was negligent. 
page 135 ) The last paragraph implies that the Court feels 

that• the Defendant was guilty of negligence be­
cause it spea.ks of ·concurring negligence as if it had already 
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been established. The last sentence makes ·the instruction a 
finding instruction and leaves out the defense of contribu­
tory negligence and/or assumption of risk oh the part of the 
injured parties. As I understand the law, this jury would have 
to decide that the three injured parties could have recovered 
from Mrs. Bartlett, and if the three injured parties -could not 
have recovered against Mrs. Bartlett then Plaintiff cannot 
recover, and this instruction overlooks this fact. 

The Court granted instruction 1-A, to which granting .of 
said instruction the Defendant, by co.tinsel, excepted. 

INSTRUCTION No. 2 was offered· by counsel on behalf of 
the Plaintiff. 

Mr. Turk: We object to the grant·ing of Instruction No. 2 
on the grounds that it is an incorrect statement of law and 
no evidence to support it. Mrs. Bartlett said that Mr. Bartlett; 
told her to fill up the car for the next day. There was ample 

gas in it. 
page 136 ] The Court: She had the duty when her engine 

was sputtering and still had momentum to get 
off the highway. I don't think this is right the way it is 
worded. You are going to have to state in there when her 
car started doing something unusual, and then she had the 
responsibility to get off the road. I will refuse this No. 2 as 
offered. 

Mr. Ingram: We except to the Court's ruling. 

INSTRUCTION NO. 3 was- offered by counsel on behalf 
of the Plaintiff. 

Mr. Turk: Counsel for the ·Defendant objects to the gra11t­
ing of Instruction No. 3 on thei grounds that it is not a cor­
rect statement of the law. Neither is there any .evidence. on 
which this instruction could be based. Mrs. Bartlett testified 
that the automobile suddenly stopped. She did not say that 
it ran out of gas. At most this is a jury question, and_ under 
this instruction the Court is telling the jury that she ac­
tually did run out of gas. 

The law as ·I understand it is that Mrs. Bartlett had the 
duty to exei·cise reasonable care so as not to stop her motor 
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vehicle on the road, in such as manner as to im­
page 137 ) pede or render dangerous the use of the highway 

by others, and there is an exception to this in the 
case of an emergency as the result of an accident or mechan­
ical breakdown. Mrs. Bartlett testified that she had a· mechan­
ical breakdown. There is no evidence that Mrs. Bartlett 
passed up any opportunity to· remove her car from the trav­
eled portion of the highway. This instruction· omits the stan­
dard of reasonable or ordinary care. Also this alleged act 
of negligence would be remot~· as a matter or law as to the 
claim of the three injured parties. 

The Court granted Instruction No. 3, to which ruling of 
the Court the Defendant, by counsel, excepted. 

INSTRUCTION No. 4 was offered by counsel on behalf of 
the Plaintiff. 

Mr. Turk: Instruction .No. 4 imposes a greater duty on 
the Defendant than does the 1Statute. It is repetitious of 
No. 3. The Statute says that she shall not stop her station 
wagon on the highway in a manner that would impede or 
render dangerous the use of the highway by others, except 
in the case of an emergency as the result of an accident or 
mechanical breakdown. In such· instances she is charged with 

the duty of removing the vehicle, or having it 
page 138 ) moved to the shoulder as soon as possible. This 

instruction goes much further than this. This in­
struction also omits the standard of reasonable care and. tends 
to make Mrs. Bartlett an insurer. There is only one duty 
here, and the Court in the last sentence speaks of violating 
any one or more of the foregoing duties. ThiSi alleged negli­
gence also would be remote as a matter of law as to the 
three injured parties. 

The Court: I will give this instruction. 
Mr. Turk: We except to the Court's ruling in granting this 

instruction. 

INSTRUCTION No. 5 offered by counsel on. behalf of 
Plaintiff and was given by the Court. 

Mr. Turk: Counsel for Defendant objects and excepts to 
the granting of Instruction No. 5 on the ground that it is 
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not supported by .the evidence. It actually should be a part 
of the instruction dealing with not stopping so as to impede 
or render dangerous the use of· the highway by others. Mrs. 
~artlett sought assistance from the first vehicle that stopped 
and help was on the way when the mishap occurred. The evi­
dence shows that the station wagon was· in the process of 

being removed when the parties were injured. 
page 139 ) Also this alleged negligence would be remote 

as a matter of law as to the three injured parties. 

INSTRUCTION No. 6 was offered by counsel on behalf of 
Plaintiff. 

Mr. Turk: Instruction No. 6 is also improper. It is vague, 
misleading, indefinite, and highly prejudicial to the Defen­
dant. Instructions 3, 4, 5 and 6 when read together would 
impose on Mrs. Bartlett the duty of being some super human 
being. She could not possibly have been removing her vehicle 
and effectively warning traffic at the same time. Her failure 
to warn could not have been a proximate cause of their in­
juries. The injured parties saw the automobile and stopped. 
They asked her to get in so that they could push it off the 
highway. The Court must remember that the interested par­
ties would not ·have been ·entitled to an instruction such as 
this. At most she had the duty to use reasonable care to warn 
approaching traffic of the fact that her automobile was in 
the road. There is no evidence that she had flares · or othei· 
warning devices. There must have been a violation of a duty 
owed to the injured parties. They knew her automobile was 

stalled in the road, and at their insistence was 
page 140 ) helping in the removal of the same from the 

highway. There is no statutory duty requiring 
her to give warning signs. She was under a duty to report 
the stalled automobile to the nearest police officer and re­
move the same from the highway as soon as possible. 

The Court granted Plaintiff's Instruction No. 6, to which 
granting of Instruction No. 6 the Defendant, by counsel, 
excepted. 

INS.TRUCTION No. 7 was offered by counsel on behalf 
of the Plaintiff. 
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Mr. Turk: Instruction No. 7 is not supported by the evi­
dence in this case. There is no evidence that there was a.ny~ 
thing faulty with Mrs. Bartlett's lights on her station ·wagon. 
One·· of the injured parties has testified that the lights were 
011. All of the injured· parties stopped and if the lights had 
not been burning it would have been· incumbent upon. them 
to see that the Defendant turned on the lights. There is no 
evidence that Mrs. Bartlett's lights failed to come up to 
these standards. An instruction not based on the evidence 
is improper. The purpose of the headlights is to project 

a beam of light ahead. so as to make discernable 
page 141 ) objects ahead. The Plaintiff introduced no evi-

. dence to show whether the lights were on· bright 
or dim. Once the injured parties stopped and offered to help 
at ·their request then the duties of the lights and warning 
were as much theirs· as it ·was Mrs. Bartlett's. 

The Court granted instruction No. 7, to which ruling of 
the Court the Defendant, by counsel, excepted. 

INSTRUCTION NO. 8, was offered by counsel on behalf 
of the Plaintiff. 

Mr. Turk: Proposed Instruction No. 8 is based on the doc­
trine of attempted rescue or the good Samaritan doctrine. 
This is the type of instruction that the three injured parties 
might have used to show that they were not guilty of con­
tributory negligence or assumption of risk in an actiou 
against the Plaintiff. Mrs. Bartlet was not in eminent danger. 
She was out of her automobile. The students came along 
and voluntarily stopped and offered assistance. There was 
no such hazard or dangerous situation as a matter of law 
to ·invoke the attempted rescue doctrine. Mrs. Bartlett did 
not need to be rescued. This instruction is not 

proper because the Plaintiff in making payment 
page 142 J and admitting. liability has admitted that insofar 

as it is concerned the injured parties were not 
guilty of ~ontributory negligence. This instruction here has 
the wrorig · application, is misleading, is not based on the 
evidence, and is most prejudicial a:p.d harmful to the De­
fendant. 

The Court granted Instruction No. 8, to which ruling of 
the Court, the ·Defendant, by· counsel, excepted. 
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INSTRUCTION No. 9 was offered by counsel on behalf 
of· the Plaintiff. 

. -
Mr. Turk: Instruction No. 9 imposes too great a duty on 

the Defendant. This instruction is· a finding instruction and 
tells the jury that even though the three injured parties 
were negligent in exposing themselves to danger, it was the 
duty of Mrs. Bartlett to keep a lookout .for them and see 
that. they were not injured. Unless they told Mrs. Bartlett 
to look out for them, it seems that she would have had .a 
right to assume that they would look out for themselves. 
She could not possibly be out warning approaching trafflc, 
looking out for the students, guiding the auto1I1obile off the 

highway, and everything else at the same time. 
page 143 ) There is absolutely no ·evidence to support this 

instruction. There is nothing to indicate that she 
saw or could have seen the approaching truck before they 
did. They had requested that she get in the automobile and 
steer while they pushed. It must be remembered that the 
three students were young men in full possession of their 
faculties, and there was no duty on her to be continually on 
the lookout for their safety. This instruction in effect takes 
away the defense of contributory negligence and/or assump­
tion of the risk. This is a last clear chance instruction in 
effect and there is no evidence that Mrs. Bartlett had any 
more knowledge of the approaching vehicle than did the 
three students. 

The Court: I think she had a duty when she started to 
get in that car and have somebody push her to have and 
keep a reasonable lookout. I will give this! instruction. 

To which action of the Court in granting Instruction No. 
9 the Defendant, by counsel, excepted. 

INSTRUCTION No.10, offered by counsel on behalf of the 
Plaintiff. 

Mr. Turk: Counsel for the Defendant would 
page 144 ) respectfolly object to Instruction No. 10. This is 

a finding instruction and is not complete. Also, 
it imposes, too great a burden on the Defendant. There was 
no way she could have kept the students from helping. re­
move the automobile from the highway. This instruction 
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implies that the students had no duties. to look out for their 
own safety, but places the burden of looking out for the stu­
dents, signaling approaching traffic, looking out about the 
lights, and removing the automobile all at the same time on 
the Defendant. The students had a continuing duty to look 
out for their own safety. All' of these supposed duties have 
also been covered in the past instructions. This is nothing 
more than a repeat of several instructions to which the 
Defendant has already objected, bul which were given over 
her objection and to which she has excepted. This instructiou 
is also too vague in that it says she was to do. all other things 
under the circumstances without spelling out these things. 
It must be remembered that we are concerned with. duties 
Mrs. Bartlett owed to the three students. One of the stu­
dents has testified that the lights were on. Yet we are 

charging Mrs. Bartlett with a duty then 
page 145 ) that clearly one of the injured parties said that 

she had performed. Also, I would call the Court's 
atteution to the fact that she' was called as an adverse wit­
ness and the Plaintiff is bound by all of her testimony that 
they· had not contradicted. This instruction is a duplication 
of other instructions, is not a correct statement of the law, is 
not supported by the evidence and· is prejudicial to the De­
fendant. It makes the Defendant an insurer of their safety. 

The Court granted instruction No. 10 for the Plaintiff, 
to which action of the Court the Defendant, by counsel, ex­
cepted. 

INSTRUCTION No. 11 offered by counsel on behalf of 
the Plaintiff. 

Mr. Turk: Instruction .No. 11 is wrong in that it hedges 
on whether or not Plaintiff's driver was negligent. This was 
admitted in the pleadings and it is unfair to the Defendant 
for the instructions to imply that Plaintiff's driver may not 
have been negligent. This instruction is repetitious and 
implies that she was negligent. It should say, such negli­
gence, if any ~, and is prejudicial to the Defendant. 

The Court ·granted Instruction No. 11, to which action 
of the Court in granting Instruction No. 

page 146 ) 11; the Defendant, by counsel, excepted. 
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INSTRUCTION No. 12, ·offered by .counsel on· behalf 
of the Plaintiff, was given by the Court without object on 
the part of the Defendant. 

INSTRUCTION No. 13, offered by counsel on behalf of 
the Plaintiff. 

Mr. Turk: There is no evidence of ~ny prior inconsistent 
statements. · 

The Court granted· Instruction No. 13, to which action 
of the Court in granting Plaintiff's Instruction No. 13, the 
Defendant, by counsel, excepted. 

INSTRUCTION No. A, offered by counsel on behalf of 
the Defendant was granted by the Court without objection. 

, 
INSTRUCTION No. B, offered by counsel on behalf of 

the Defendant.· 

Mr. Ingram: We object to it. It doesn't really go far 
enough. It doesn't speak of concurring negligence. "lv e feel 
she was guilty of concurring negligence. 

Mr. Turk: She had to be guilty of negligence which was 
one of the proximate causes of the accident. 

page 147 ) The Court amended said instruction by in-
serting "one of" instead of "a," and granted 

Instruction B, to which action of the Court in amending said 
instruction the Defendant, by counsel, excepted. 

INSTRUCTION No. C, offered by counsel on behalf of 
the Defendant. 

Mr. Ingram: We object to that on the grounds that it does 
not go far enough and it is confusing. It is already covered 
and it is misleading. 

The Court granted Instruction C on behalf· of the Def en­
dant, to which ruling of the Court the Plaintiff, by counsel, 
excepted. 

· INSTRUCTION No. D, offered by counsel on behalf of the 
Defendant. · 
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Mr. Sadler: I think her negligence, if she were negligent, 
· contiimes ·right down ·to the time of the accident. 

The Court refused· Instruction D, to which action of the 
Court, the Defendant, by counsel, excepted. 

INSTRUCTION No. E, offered by counsel on· behalf· of 
the Def enda:nt. 

page 148 ] . Mr. Sadler: It's wrong. This says one who 
"voluntarily . assumes risk" etc. They are as­

suming the risk from the traveling public. ·They were not 
injured by the act of Mrs. Bartlett, but by the dangerous 
situation which she set up. If they were rash or reckless in 
assuming the risk. 

The Court: Don't these three boys stand in the same posi­
tion as Mrs. Bartlett to the truck? 

Mr. Turk: No, sir. That's the whole situation. That's carry­
ing this doctrine to the extent that anybody who stops to 
off er you assistance may be liable in damages to them by 
stopping. 

Mr. Sadler: That's right, if you 're in a position of peril 
and danger, the one who created it trying to get the dangerous 
situation out of the highway so won't anybody be killed. 

Instruction No. E was refused by the: Court as offered, to 
which action of the Court the Defendant, by counsel, excepted. 

page 149 ·] Christiansburg, Va. 
February 9, 1965 
9 :00 o'clock a.m. 

(The Court and counsel are present in chambers.) 

Instruction No. E, which was refused by the Court on 
February 8, · 1965, was withdrawn by counsel for the De­
fendant, and a new Instruction No. E was offered by counsel 
on behalf or' the Defendant, and the Court granted this new 
Instruction No; E without objection: 

INSTRUCTION No. F, offered by counsel on behalf of the 
Defendant, was granted· by the Court without objection. 
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INSTRUCTION No. G, offered by counsel on behalf•.of 
the Defendant, was granted by the Court without objection. 

INSTRUCTION No. H, offered by counsel on behalf ·of 
the Defendant. 

Mr. Sadler: It is a direct conflict to the rescue doctrine. 
l think this is a direct conflict to Instruction No. F and don't 
think it can be applied to this case~ In two instructions you 
tell the jury that if these boys acted reasonably they could 

expose themselves to danger, and now you 're 
page 150 J telling them if they voluntarily did it they are 

out of Court. 
The Court: I think that is what the law is. If they exposed 

themselves knowing the danger and went ahead any how they 
are not entitled to recover from anybody. The jury cau 
disregard the theory of rescue. Instruction H is refused. 

To which action of the Court the Defendant, by counsel, 
excepted. 

INSTRUCTION No. H-1, offered by the Defendant, was 
granted by the Court without objection. 

INSTRUCTION No. I, offered by ·counsel on behalf of 
the Defendant, was granted by the Court without objectiou. 

(The Court, Jury, counsel and interested parties return 
to the courtroom where the following proceedings took place.) 

The Court: Gentlemen, there are certain facts which have 
been stipulated by counsel for both sides, and I will tell you 
at this time what those stipulations are. 

It has been stipulated that the Plaintiff, Roberts Re­
capping, Incorporated, paid in settleme~t of all three 

claims, that is, the personal lllJUries 
page 151 ] and the death claim, a total of $29, 700.00. 

It is furthe~ stipulated that this suit for con­
tribution is for o:r;i.e-half that amount or for $14,850.00, and 
that if the Plaintiff is entitled to recover anything it will 
be entitled to recover $14,850.00. 

It has been further stipulated that by the lettet dated 
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April 5, 1961, the Plaintiff, Roberts Recapping, Incorporated, 
notified Mrs. Bartlett that they were attempting to negotiate 
settlements in alL cases and demanding that she come into 
the negotiations and contribute one-half of any settlement 
reached. 

It is further stipulated that thereafter the two cases for 
personal injuries were in fact settled. 

It is further stipulated that on August 28, 1961, a suit by 
the Administrator of Turner for his death was filed against 
both Roberts· Recapping, Incorporated, and Mrs. Bartlett. 

It is further stipulated that again on October 17, 1961, that 
Roberts Recapping advised Mrs. Bartlett that they had ef­
fected a settlement of the suit against Mrs. Bartlett and 

Roberts Recapping for •the death of Turner, and 
page 152 ) demanding that she contribute one-half. 

You can take those stipulations as being evi­
dence had the witnesses been put on the witness stand to 
testify to those facts. 

The Court instructed the jury as to the law in this case. 

(Mr. Ingram opened in a summary before the Jury on 
behalf of the Plaintiff.) 

(Mr. Dalton opened and Mr. Turk closed in their sum· 
mary before the Jury on behalf of the Defendant .. 

(Mr. Sadler closed the summary before the Jury on be­
hahalf of the Plaintiff.) 

(The Jury retired to their room to consider of their ver­
dict at 10 :51 a.m., and ;returned to the courtroom at 11 :31 
a.m. and rendered the following verdict : 

''We, the Jury, upon the issued joined find in favor of 
the Plaintiff and fix its damages at $14,850.00.'' 

Mr. Turk: Your Honor, I would ask that the Jury be 
polled. 

(The Court polled the Jury and each juror answered in 
the affirmative that it was their verdict.) 
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page 153.) (The Jury was dismissed from further. con-
sideration of this case.) 

Mr. Turk: Counsel for the Defendant, Mrs. Bartlett, re­
spectfully moves the Court to set aside the jury verdict and 
to ~nter up final judgment in favor of the Defendant, or in 
lieu thereof to grant · to the Defendant a new trial, and in 
support of said motion we would set forth the following 
grounds: 

( 1) There is no evidencei to support the jury verdict, and 
we foel that the Court erred in failing to strike the evidence 
and enter up summary judgment in favor of the Defendant; 

(2) We feel that the Court erred in granting certain in­
structions for the Plaintiff over the objections of the De­
fendant; 

(3) The Court erred in refusing to grant certain in­
~tructions offered on behalf of the Defendant, 

And we would request the Court to set a date for hear­
ings on motions. 

The Court: Gentlemen, I am going to take your motion 
imderadvisement and· ask co'unsel to furnish me with a brief 
from each side within a reasonable time. 

Mr .. Turk: A fourth groUIJ.d for our motion 
page 154 ) is that the Court further erred in allowing cer­

tain evidence over the objection of the Defen-
dant. 

(Court adjourned at 12 :00 noon;) 

page 155 ) CERTIFICATE 

I, \\T. Southall Jordan, Judge of .the Circuit Court of ~font­
gomery County, Virginia,· do hereby certify that the fore­
going is a true and correct stenographic copy aiid report 

, of the evidence and other incidents of the trial therein, all 
questions raised and all rulings thereon and exceptions noted 
in the case of Roberts Recapping, Inc., A Virgilmia Cor­
poration of Pulaski, Virgilnia, Plamtiff, vs. Virginia Miles . 
Bartlett, Christiansburg, Virgitnia, Defendalnt, in said Court 
at Christiansburg, Virginia, on February 8 and 9, 1965, and 
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it appears in writing that the Plaintiff had reasonable notice 
when this report of the testimony and other incidents of the 
trial would be presented for certification, and which was 
presented to me within sixty days after final judgment and 
signed by me within seventy days. 

· I also certify that the Court Reporte1'. reporting said case 
was sworn to take down and transcribe said testimony and 
other incidents faithfully and accurately to the best of her 
a·bility. 

· Given under my hand this 
Oct. 29, 1965 

W. S. JORDAN 
Judge 

page 156 ) I~ .A .• B. Correll, Clerk of the Circuit Court 
of Montgomery County, Virginia, do hereby cer­

tify that the foregoing stenographic c'opy of report of the 
testimony and other incidents of the trial in the case of 
-Roberts Recapping, Inc., a Virg·inia. Corporattion of Pulaski, 
Virginia, Plaintiff, vs. Virgvnia Mile.s Bartlett, Christimns­
burg, Virginia, Defe'YUla!>it, was filed with me as Clerk of said 
Court on the 29th day of October 1965. 

* 

A. B. CORRELL 
Clerk of the Circuit Court of 
Montgomery County, Virginia 

* * * 

A Copy - Teste: 

H. G. TURNER, Clerk. 
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