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‘ IN THE
[ |

Supreme Court of Appeals of Virginia

’ AT RICHMOND.
Record No. 6301

VIRGINIA :

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmoad on Friday
the 26th day of November, 1965.

FRANCIS FRENCH, EXECUTOR OF THE WILL

OF G. MARK FRENCH, DECEASED ; BESSIE

FRENCH; AND BENJAMIN F. SUTHERLAND,
TRUSTEE FOR FLORENCE A. FRENCH,  Appellants,

against

GLENDA SHORT, Appellee.

.From the Circuit Court of Dickenson County
Raymond J. Boyd, Judge

Upon the petition of Francis French, Executor of the will
of G. Mark French, deceased; Bessie French; and Benjamin
F. Sutherland, Trustee for Florence A. French, an appeal is
awarded them from a decree entered by the Circuit Court of
Dickenson County on the 26th day of April, 1965, in a certain
chancery cause then therein depending entitled, Probate of.
will of G. Mark French; upon the petitioners, Bessie French
and Benjamin F. Sutherland, Trustee for Florence A. French,
or some one for them, entering into bond with sufficient securi-
ty before the clerk of the said circuit court in the penalty
of five hundred dollars, with condition as the law directs, no
bond being required of Francis French, Executor of the will
of G. Mark French, deceased.
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RECORD
* * * * - *
page 1 }
* * * * *

ORDER OFFERING PAPER PURPORTIN G TO BE A
WILL FOR PROBATE, WITH LEAVE TO WITHDRAW
SAME TO TAKE DEPOSITIONS

This day came Francis French, named as the executor in
a pen and ink paper dated April 3rd, 1961, purporting to be
the last will and testament of G. Mark French, deceased, with
codicils dated 6-2-61 and 11-11-61 respectively, by his attorney,
and stated that said G. Mark French wile domiciled in Dade
County, Florida, and residing at 521 S. W. 1st St,, S. W. in
the city of Miami, but owning property, real and personal,
at the time of his death in Dickenson County, Virginia, died
on April 4, 1964, and offered said paper above described for
probate as a will of real estate in this State as it had been
refused probate by the probate court in Dade County, Florida,
as a will of said G. Mark French for either personalty or
realty. And it appearing to the court that Glanda Short, one
of the named beneficiaries in said purported will has been
summoned to appear here on this day, as provided by law
(Va. Code 1950, Sec. 64-75) and in obedience thereto has en-
tered her appearance by counsel; and that it is proper to
take the depositions of Warren French, who is unable to
attend this court from age and sickness and lives more than
three hundred miles from this court house and Michael Ker-
ney and others who live in the State of Florid, it is ordered
that said paper writing above described be impounded and
placed in the custody of the clerk of this court, who is directed
to hold it in the safe in his office subject to the order of this
court, with leave for it to be inspected in the Clerk’s Office
by any interestéd person; and that the proponent or his at-
torney be permitted to withdraw the original for the purpose
of taking depositions concerning same, leaving an attested
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. copy thereof with the clerk.
This 5 day of October, 1964,
R. J. BOYD, Judge

SEEN:

S.H.S.

Atty. for Proponent
Objected & excepted.
FRANK E. BEVERLY
Atty. for Glenda Short

* * * * *

page 7] In the County Judge’s Court, in and for Dade
County, Florida.

IN PROBATE. NO. 63234-3

IN RE: ESTATE OF .
G. MARK FRENCH, Deceased.

PETITION FOR APPOINTMENT OF CURATOR

Your petitioner, FRANCIS FRENCH, son of the decedent,
whose residence and post office address is Route 4, Box 500B,
Salem, Virginia, would respectfully show unto this Honorable
Court:

1. That G. Mark French died in Dade County, Miami,
Florida, on April 4, 1964, and at the time of his death was
domiciled in and a resident of Dade County, Florida. The
decedent was a registered voter, and voted, in State and
. County elections at Miami, Florida. At the time of his death,
G. Mark French resided in his Florida homestead with his
wife and daughter. _

2. The decedent was seized and possessed of certain real
estate in Florida (including his homestead), and a substantial
amount of personal property consisting primarily of bank
stock. The decedent was also in possession; at the time of his
death, certain real estate located in the State of Virginia. The
precise value of the estate, both real and personal; is un-
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known but believed by this petitioner to be in the approximate
amount of $15,000.00.

3. On April 3, 1961, the decedent, G. Mark French, in
Shenandoah County, Virginia, executed a holographic will,
to which he thereafter added two codicils. The original holo-
graphic will, and the codicils thereto, are attached to this
petition as Exhibit No. 1, and made a part hereof as though
set forth in full herein. Since the holographic will executed
by the decedent (and the codicils thereto) on April 3, 1961,
was not 8xecuted in the presence of two subscribing witnesses,
it is ineffective under the laws of the State of Florida to

pass either real or personal property.
page 8 } 4. Your petitioner would respectfully invite
the Court’s attention to the fact that, although
the holographic will is ineffective for the reason specified in
the preceding paragraph, he, Francis French, son of the de-
ceased, was named by his father to be executor of the de-
ceased’s estate without bond.

5. The surviving heirs-at-lJaw of the said decedent known

to the petitioner are as follows:

Name Relationship Address

Bessie R. French Wife Clintwood, Virginia
G. Mark French, Jr. Son 3124 Laurel Avenue
Cheverly, Maryland

Charles French Son 3124 Laurel Avenue
. Cheverly, Maryland

David French Son - 3937 Field Crest Drive
Charlotte, North Carolina

Calvin French Son 106 Austin Street
' New Boston, Texas

Francis French Son Route 4, Box 500B
Salem, Virginia

Catherine Stookey Daughter 775 Berry Road
Wood River, Illinois

Florence French Daughter Clintwood, Virginia

6. In addition to the foregoing heirs-at-law, the holographic
will also referred to the followmg individuals, to wit:

Name Address
Glenda Short Clintwood, Virginia
Mark Stookey . 775 Berry Road

Wood River, Illinois
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7. That it is necessary for the proper administration of the
estate and affairs of the deceased that a Curator be ap-
pointed to take charge of the assets of the estate of G.

Mark French, deceased, until such time as a per-
page 9 1 sonal representative may be appointed.
WHEREFORE, your petitioner prays that he
be appointed Curator in the estate of G. Mark French, de-
ceased, and authorized to proceed immediately with the noti-
fication and service of all heirs and interested parties of
pendency of the probate herein sought, the immediate ac-
- cumulation and inventory of the assets of the deceased and
perform all other duties incident to the responsibility of a
Curator, under the statutes of this State.

‘ FRANCIS FRENCH
S.H. SUTHERLAND
SIBLEY, GRUSMARK, GIBLIN,
KING & LEVENSON
605 Lincoln Road
Miami Beach, Florida
Attorneys for Petitioner

By S. H. SUTHERLAND, Of Counsel
By MARION E. SIBLEY, Of Counsel

State of Florida County of Dade Filed and recorded this
May 18 1964 in PROBATE RECORD, Book 409 Page 266

FRANK B. DOWLING, County Judge
By LOIS F. PASTORFIELD ,Clerk

STATE OF FLORIDA )
COUNTY OFDADE ) SS:

ON THIS DAY personally appeared before me, the under-
signed authority, FRANCIS FRENCH, who, after being duly
sworn, deposes and says:

That he has read the foregoing Petition for Appointment
of a Curator and that the matters and things set forth there-
in are true and correct. '
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FURTHER AFFIANT SAYETH NOT.

FRANCIS FRENCH

SWORN TO AND SUBSCRIBED before me this 18th day
of May, 1964.

KATHERINE B. SHERIDAN
Notary Public, State of Florida at Large

My commission expires: N otary Public, State of Florida at
Large.

- My Commission Expires Nov. 1, 1967 Bonded by American

Fire & Casualty Co.

page 10 7 In the County Judge’s Court, in and for Dade
County, Florida.

IN PROBATE. NO. 63234-B

IN RE: ESTATE OF
G. MARK FRENCH, Deceased.

ORDER APPOINTING CURATOR-

UPON CONSIDERATION of the Petition for Appoint-
ment of a Curator to take charge of the Estate of G. Mark
French, deceased, pending appointment of a personal repre-
sentative, and the waiver of the widow, Bessie R. French,
of her right to preference in appointment, it is

ORDERED AND ADJUDGED:

1. That FRANCIS FRENCH be and he is hereby appointed
Curator of the Estate of G. Mark French, deceased, to serve
until such time as a personal representative may qualify or
until further order of this Court.

2. That the Curator is authorized to proceed with the im-
mediate accumulation and inventory of the assets of the
deceased and to perform all functions of a Curator under
the statutes of this State.

3. That the Curator be and he is hereby directed to post
bond in the amount of $10,000.00 prior to his qualification and




Francis French, Executor ete., et al. v. Glenda Short 7

conditioned upon the faithful performance of his dutles and
respons1b1ht1es as Curator.

DONE-AND ORDERED in Chambers this 18 day of May,
1964, at Miami, Dade County, Florlda ‘

FRANK B. DOWLING
County Judge

State of Florida County of Dade Filed and recorded this ‘
May 18 1964 in PROBATE RECORD. Book 409 Page 269

FRANK B. DOWLING, County Judge
By LOIS F. PASTORFIELD, Clerk

* * * * *

page 16 }
x * % * *

In The County Judge’s Court In and For Dade County,
Florida

IN PROBATE
PETITION FOR LETTERS OF ADMINISTRATION

TO THE HONORABLE FRANK B. DOWLING Judge
of said Court:

Your petitioner, whose residence is Route 4, Box 500B,
Salem, Virginia and whose post office address is Route 4, Box
500B, Sa.lem, Virginia respectfully represents unto this Hon—
orable Court:

First: That G. Mark French died intestate at Miami,
Forida on April 4, 1964, and at the time of his death was
domiciled at 521 S.W. 1st Street a citizen of Miami and a
resident of Dade County; that at the time of death he was
aged to-wit: —— years.
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Second: That the said decedent left him surviving as next
of kin and heirs at law the following:

Name Age Relationship Address

Catherine French Stookey - Daughter 775 Berry Rd,
Wood River, Ill.

Bessie R. French 0/21 Wife  Clintwood, Virginia
G. Mark French, Jr. 0/21 Son 3124 Laurel Ave,
Cheverly, Maryland

Charles French 0/21 Son 3124 Laurel Ave,
Cheverly, Maryland

David French 0/21 Son 3937 Field Crest

Drive, Charlotte,
' : North Carolina
Calvin French 0/21 Son 106 Austin Street

New Boston, Texas
Francis French 0/21 Son Route 4, Box 500B

Salem, Virginia
Florence French 0/21 Daughter
Clintwood, Virginia

Third: That the said decedent died. seized and possessed
of a certain estate, situate and being in Dade County, F'lorida,
which to the best of petitioner’s information and belief con-
sists of real estate situate in Dade County, Florida, of the
approximate value of $10,000 and personal property described
as consisting of certain bank stock, and certain real property
located in the State of Virginia. of the aggregate estimated-
value in excess of $15,000.00; That the estimated value of
both real and personal property is in excess of $25,000;

situate in and being in Dade County Forida.
page 17 1} Fourth: That your petitioner is a son of the
decedent.

Wherefore, your petitioner prays that he may be appointed
Administrator of the estate of said deceased.

FRANCIS FRENCH, Petitioner

JAMES LAWRENCE KING, Attorney

Sibley, Grusmark, Giblin, King & Levenson
605 Lincoln Road — Miami Beach, Florida
Attorney’s Address Phone
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STATE OF FLORIDA
COUNTY OF DADE

On this day personally appeared before me the undersigned
authority FRANCIS FRENCH, who signed the foregoing pe-
tition in my presence, and who being by me first duly sworn,
deposes and says that he knows the contents of said petition,
that the same are true and that he signed the same for the
uses and purposes therein expressed.

\

WITNESS my hand and official seal at Miami, Florlda this
18th day of May, A.D. 1964.

. MICHAEL KENNEY
Notary Public or County Judge

(If a Notary state expiration date of Commission.)

Notary Public, State of Florida at large. My Commission
Expires Jan. 21, 1967. Bonded by American Surety Co. of
N.Y.

‘Filed Jan 3 1964 '
FRANK B. DOWLING
County Judge

page 18 } In The County Judges’ Court, In And For
Dade County, Florida. '

IN PROBATE. - CASE NO. 63234-B
ORDER APPOINTING ADMINISTRATOR

BY THE UNDERSIGNED JUDGE OF SAID COURT:

On the petition of FRANCIS FRENCH, son of the de-
ceased, for Letters of Administration on the Estate of G.
MARK FRENCH, deceased, it appearing that this Court
has jurisdiction in the premises and that the decedant died
on the 4th day of April, 1964, leaving a pen and ink paper in
writing dated April 3, 1961, purporting to be the Last Will
- and Testament of G. Mark French, deceased, with codicils
dated June 2, 1961 and November 11, 1961. The pen and ink
paper in writing, described in the preceding sentence, does
not contain signatures of any witnesses and therefore, under
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the law of Florida, is ineffectual to pass either real or per-
sonal property.

That FRANCIS FRENCH, a son of the deceased, has here-

tofore petitioned the Court for, and been granted, Letters of
Curatorship, on May 18, 1964, to which he has appended
-copies of the original holographic will and codicils thereto,
as hereinabove described. The Curator, FRANCIS FRENCH,
has petitioned for Letters of Administration and caused said
Petition for Letters of Administration to be served, together
with a citation as provided by the applicable Florida Statute,
upon each of the following listed heirs-at-law and persons
named by the decedent in said holographic will and codicils
thereto:

Name Relationship
Bessie R. French Wife
Catherine French Stookey  Daughter
Florence French Daughter
page 19 } ' :
G. Mark French, Jr. Son
Charles French Son
David French Son
Calvin French Son
Francis French Son
Mark Stookey

Glenda Short

Two of the sons of the deceased, namely, G. Mark French,
Jr. and Charles French, are confined in St. Elizabeth’s Hos-
pital, Washington, D.C. and cannot be served (although cita-
tions were delivered to the office of the Sheriff of Prince
George County, Upper Marlboro, Maryland, for service upon
these two named individuals).

The date for filing written defenses to the Petition for
Letters of Administration heretofore filed by FRANCIS
FRENCH on June 3, 1964, has expired and, there being no
objections and/or written defenses filed by any of the persons
served with citations, it is

ORDERED, ADJUDGED AND DECREED, That
FRANCIS FRENCH be and he is hereby appointed Admin-
istrator of the estate of said decedent, and that upon taking
the prescribed oath, and entering into bond to be approved
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Francis French, Executor,

by this Court in the sum of $10,000.00, Letters of Administra-
tion on the estate aforesaid be granted to him as such admin-
istrator.

Given under my hand and seal, this 27 day of July, 1964.

GEORGE T. CLARK,
County Judge

Filed and- Recorded this July 27, 1964. in PROBATE
RECORD Book 429 page 25, George T. Clark, County Judge,

" by George T. Clark.

MELBA C. DICK, Clerk

page 20 ] In The County Judges’ Court, In and For

Dade County, -Florida.. -

IN PROBATE. NO 63234-B
(Judge Dowling)

PETITION FOR REMOVAL OF FILED WILL

The Administrator, FRANCIS FRENCH, by and through
his undersigned counsel of record, hereby petitions the Court
for authority to remove the original holographic will, and
the codicils thereto, of the decedent, G. Mark French, from
the file of the Clerk of the County Judges’ Court in and for
Dade County, Florida, and alleges:

1. Said original holographic will, and the codicils thereto,
were executed by the decedent on April 3, 1961, and- filed on
or about May 18, 1964, in the office of the Clerk of this Court,
as Exhibit No. 1 to the petition for appointment of Curator.

2. Your Administrator is in the process of commencing an
anéilla1y administration of the estate of his deceased father
in Dickinson County, Virginia, and has been notified by his
Virginia counsel that it is essential for the original holo-
graphlc will and codicils~ thereto, to be presented to the
Virginia Probate Court.

3. Your Administrator has appended a photostatic copy
of the original holographic, will, together with its codicils,
to this Petition with the request that the Court authorize
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the substitution of this photostatic copy of the original now
on file. '

DATED at Miami Beach, Dade County, Florida, this 3rd
day of September, 1964.

SIBLEY, GIBLIN, KING & LEVENSON
605 Lincoln Road — Miami Beach, Florida
Attorneys for Administrator

By JAMES LAWRENCE KING,
Of Counsel -

page 21 } “EXHIBIT 1’

I G. Mark French do make this my last will and testament
revoking all wills & testaments heretofore made.

First I do not will my wife anything as I have amply pro-
vided for her by gifts of stock and realestate in my lifetime.
I will nothing to my daughter Florence French as her pension
will amply take care of her.

I have deeded realestate to my sons Charles, David & Calvin
and Francis and now charge them with $10,000.00 each in
the divide of my property for said deeds. 2nd I then divide
my property real and personal remaining at the time of my
death into 6 parts giving one each to Mark French, Jr. David
French, Calvin French, & Francis French, Catherine Stookey
and Glenda Short. subject to restrictions & limitations here-
after set out. Said restrictions and limitations to only con-
tinue until 20 years after the death of all my now living
Grand Children & those interested . (a) First
limitation is that if my wife renounces this will her dower

and 1/3 personal property shall come out of the
page 22 1 shares herein above given to beneficiaries other
than Glenda Short. '

(b) Second limitation that the office building and lot on
which it stands or heretofore stood be not sold or torn down
or repaired unless all parts of same still standing be allowed
to stand. That is it may be repaired if honestly done with
no intent to rebuild for esthetic purposes. .

(¢) That Trustee be appointed for G. Mark French, Jr. and
he be not allowed to spend any of the corpus of the property,
or to sell the Farm in Shenandoah County which I hereby
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direct be allotted to him out of his part at the price of $10,-
000.00.

D. That Mark Stookey be given $10,000.00 before any
dividing as above set out be done except that directed to
Glenda Short. :
(e) That the share of Charles French be held
page 23 1 by him only as trustee until he has living chil-

dren of his own blood, and that said property
be held for him by Francis French who is hereby appointed
Trustee for the purpose, free of all of Charles debts present
and future as provided by the Virginia law of spendthrift
trusts until the death of Charles French’s present wife & in
the case of the death of Charles French before her death
free from any of inheritance or dower to her Charles French
to have all income from said property likewise free from
all debts and obligations of all kinds & nature.

Francis French to be executor of my estate without bond.

I direct & limit the Cumberland Bank and Trust Company

‘stock not to be sold or hypothicated within the time of the

Limitation heretofore set out & always voted as a block
majority ruling & never voted for any change in the charter .
& dividends divided among owners after taxes paid -on store
house property by the administrator.

I intend to dispose of the bulk of my property three years
before my death or otherwise circumvent the inheritance

“taxes but in so disposing of my property 1ntend to follow

. the above plan.

page 24 } I direct my 1/3 interest in the Duty- Coal on
Indian Creek to be allotted to Catherine Stookey
at the price of ten thousand dollars to be charged to her share.
I direct my body to be laid to rest in Shenandoah County
in my burial plot now owned by me & funeral preached by
a preacher from the Evangelical Reformed faith, now called

a part of the United Brethern in Christ."

This April 3rd 1961

A

G. MARK FRENCH
1st Codicil, 6-2-61

I give all law books & pictures to Hunter Chapman my
nephew.

/
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G. MARK FRENCH
2nd Codieil, 11-11-61

I omitted giving any share to Charles French above by
mistake & I hereby direct that he receive the same share as
the other children but to be held as in the will directed as to
trustee ete.

@. MARK FRENCH

Filed Sep 10, 1964
FRANK B.DOWLING, County Judge

page 29 }

* * * * *

* In the County Judges’ Court, In and For Dade County,
Florida ‘

IN PROBATE. No. 63234-B
. (Judge Dowling)

ORDER AUTHORIZING REMOVAL OF FILED WILL
BY THE UNDERSIGNED JUDGE OF SAID COURT:

On the Petition of FRANCIS FRENCH, the Administrator
of the Estate of G. Mark French, deceased, for an Order
authorizing the removal from the file of this Court, of the
original holographic will and codicils thereto, it is '

ORDERED, ADJUDGED AND DECREED:

That said Petition be and the same is hereby granted and
the Clerk of this Court be and she is hereby directed to
deliver to the Administrator or his counsel of record, the
original holographic will, and the codicils thereto, of the
deceased executed April 3, 1961, substituting therefor the
photostatic copy appended to the Administrator’s Petition
and obtain from the Administrator, or his counsel of record,
a receipt for the original document.

N
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DONE AND ORDERED in Chambers at the Dade County
Courthouse, Miami, Florida, this 3 day of September, 1964.

FRANK B. DOWLING
County Judge

I, S. H. Sutherland, of Counsel hereby acknowledge I have
this day removed from the file, the original holographic

will, in the above styled cause as per this order of September
3, 1964.

S. H. SUTHERLAND
Of Counsel

* * * * *
page 28 }

In the County Judge’s Court In and F01 Dade County,
Flonda

IN PROBATE
LETTERS OF ADMINISTRATION

TO ALL TO WHOM THESE PRESENTS SHALL COME,
GREETINGS:

WHEREAS, G. MARK FRENCH deceased, late of this
County, died intestate, having while he lived and at the time
of his death, divers goods, chattels and credits, lands, tene-
ments and hereditaments within the County aforesaid, by
means whereof the full disposition and power of granting
the administration of all and singular the goods, chattels,
rights, credits, lands, tenements and hereditaments of the
said deceased, and also a final dismission. from the same to
the County Judge aforesaid does of right belong:

NOW, Know Ye, that I, FRANK B. DOWLING, County
Judge for the County aforesaid, desiring that the goods, chat-
tels, rights, credits, lands, tenements and hereditaments of
said deceased may be well and truly administered and legally
disposed of, do hereby grant unto FRANCIS FRENCH, Ad-
ministrator, full power by the tenor of these presents to ad-
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minister the goods, chattels, rights, credits, lands, tenements
and hereditaments of said deceased, which to he in his life-
time and at the time of his death did belong, and to ask, de-
mand, sue for, recover and receive the same, and to pay the
debts in which the deceased stood bound, so far as his assets
will extend, according to law,and then the balance to pay over
to the legal heirs and distributees of said deceased. And the
said Francis French, having given bond and security, and
taken oath, and performed all other requisites required by
law necessary to his just qualification as Administrator, is, by
order of this Court and by virtue of these presents, ordained,
constituted and appointed Administrator of all goods, chattels,
rights, credits, lands, tenements and hereditaments of said G.
Mark French, deceased.

WITNESS my name as Judge aforesaid, and seal of office
this 24 day of September, in the year of our Lord, one thou-
sand nine hundred and sixty-four, at Miami, County afore-
said.

. FRANK B. DOWLING
County Judge

Filed and Recorded this Sep 24 1964 in PROBATE REC-
ORD Book Page ——. FRANK B. DOWLING, County
Judge.

By MELBA C. DICK, Clerk.

* * * * *
page 29 1

* * * *

In the County Judge s Court in and for Dade County,
Florida.

IN PROBATE
NOTICE TO CREDITORS

To All Creditors and All Persons Having Claims or De-
mands Against Said Estate
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Your are hereby notified and required to present any claims
and demands-which you may have against the estate of G.
Mark French deceased late of Dade County, Florida, to the
County Judges of Dade County, and file the same in duplicate
and as provided in Section 733.16, Florida Statutes, in their
offices in the County Courthouse in Dade County, Florida,
within six calendar months from the time of the first publica-
tion hereof, or the same will be barred.

Dated at Clintwood, Virginia, this 24th day of Sept., A. D.
1964. ~

FRANCIS FRENCH
As Administrator

First publication of this notice on the 29 day of Sept., 1964.

SIBLEY, GRUSMARK, GIBLIN, KING & LEVENSON
Attorney for executriz

Address 605 Lincoln Road Miami, Beach, Fla.,

Publish in
Please Print or Type All Names

Filed Sep 24 1964

FRANK B. DOWLING
County Judge

page 30 } CERTIFICATE

I, the undersigned, Clerk of the County Judge’s Court in
and for the County of Dade and State of Florida, do hereby
certify that the above and foregoing is a true and correct
copy of Petition for Appointment of Curator, Order Appoint-
ing Curator, Oath of Curator, Designation of Resident Agent,
Curator’s Bond, Letters of Curatorship issued to Francis
French as Curator of the estate of G. Mark French, deceased,
late of the County of Dade, State of Florida, Petition for
Letters of Administration, Order Appointing Administrator,
Petition for Removal of Filed Will, Order Authorizing Re-
moval of Filed Will, Administration Bond, Oath of Ad-
ministrator, Letters of Administration issued to Francis
French as Administrator of the estate of G. Mark French,
deceased, late of the County of Dade, State of Florida, and
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Notice to Creditors in re said estate as the same appears on
file and record in this court.

And I further certify that said Orders, Bonds, and Letters
are in full force and effect and other instruments have been
duly filed.

IN WITNESS WHEREOF, I have hereunto set my hand
and affixed the official seal of said Court at Miami, Florida,
this 28th day of September, 1964.

MELBA C. DICK
Clerk, County Judge’s Court

page 31 } STATE OF FLORIDA )
" COUNTYOFDADE ) SS.
COUNTY JUDGE’S COURT

I, the undersigned County Judge being one of the Judges
of the County Judge’s Court in and for Dade County, Flor-
ida, do hereby certify that the Clerk whose name is sub-
seribed to the foregoing certificate was at the time of signing
and sealing the same, a duly appointed and qualified Clerk of
the County Judge’s Court in and for said County and said
State, and that full faith and credit are and of right should
be given to all her official acts as such Clerk in all courts of
record and elsewhere, and that her foregoing attestation is in
due form of law and by proper officer.

Given under my hand and official seal this 28th day of’
September, 1964. .

FRANK B. DOWLING
County Judge

STATE OF FLORIDA )
COUNTY OF DADE ) SS.
COUNTY JUDGE’S COURT

I, the undersigned Clerk of the County Judge’s Court in
and for Dade County, Florida, do hereby certify that the
County Judge whose signature is appended to the foregoing
certificate was, at the time of signing and sealing the same, |,
one of the Judges of the County Judge’s Court in and for
said County and said State, duly commissioned and qualified;
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and that full faith and credit are and of right should be given
to all his official acts as such County Judge in all Courts of
record and elsewhere.

IN TESTIMONY WHEREOF, I have hereunto set my
hand and affixed the seal of said Court at Miami, Dade Coun-
ty, Florida, this 28th day of September, 1964.

MELBA C. DICK
Clerk of the County Judge’s Court

* * * * *
page 42 }

In the County Judge’s Court in and for Dade County, Florida
in Probate

3 - CITATION
THE STATE OF FLORIDA. :
To Glenda Short, Clintwood, Virginia

You are hereby notified that a petition has been filed in this
Court, a true copy of which is hereto attached; and you are
hereby required to file your written defenses thereto within
twenty days after service hereof. Should you fail therein,
judgment will be entered in due course upon the said petition.

Witness my hand and the seal of said Court at Miami,
Dade County, Florida, this 3 day of June, A.D. 1964. ’

FRANK B. DOWLING, County Judge
By MELBA C. DICK, Clerk

page 43 ] I, Lawrence Stone, do solemnly swear that I am

the duly elected, qualified and acting sheriff of
Dickenson County, Virginia, and that on the 12th day of June
1964, I received the citation on the obverse side hereof and an
official copy thereof with a-copy of a petition signed by Francis
French attached; and on this same day I delivered to the
within named Glenda Short in person, said copies of citation
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and petition in Dickenson County, Virginia.
Given under my hand this 13th day of June 1964.

LAWRENCE STONE
Sheriff of Dickenson County, Virginia

STATE OF VIRGINIA
COUNTY OF DICKENSON, to-wit:

I, the undersigned, a notary public for Dickenson County
in the State of Virginia do certify that the above affidavit
was duly signed and sworn to before me by the above named
Lawrence Stone on the date it bears, in my county aforesaid.

Given under my hand and seal, this 13th day of June 1964.
My commission expireé on June 9, 1965.

JOYCE PHIPPS
Notary Public

Filed June 15 1964

FRANK B. DOWLING
County Judge

page 44 }
FOR DADE COUNTY, FLORIDA IN PROBATE
PETITION FOR LETTERS OF ADMINISTRATION

TO THE HONORABLE FRANK B. DOWLING, Judge of
sald Court:

‘Your petitioner, whose residence is Route 4, Box 500B,
“Salem, Virginia and whose post office address is Route 4,
Box 500-B, Salem, Virginia respectfully represents unto th1s
Honorable Court:

First: That G. Mark French died intestate at Miami, Florida
on April 4, 1964, and at the time of his death was domiciled
at 521 S.W. 1st Street a citizen of Miami and a resident of
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Dade County; that at the time of death he was aged to-wit:—
——years.

Second: That the said decedent left him surviving as next
of kin and heirs at law the following:

Name Age Relationship Address
Catherine French Stookey O/21 Daughter 775 Berry Rd,
‘Wood River, Ill.

Bessie R. French 0/21 Wife Clintwood Virginia
G. Mark French, Jr. 0/21 Son 3124 Laurel Ave,
Cheverly, Maryland

Charles French 0/21 Son - 3124 Laurel Ave,
Cheverly, Maryland

David French 0/21 Son 3937 Field Crest Drive
Charlotte, North Carolina

Calvin French 0/21 Son 106 Austin Street
'. New Boston, Texas

Francis French . 0/21 Son Route 4, Box 500B

Salem, Virginia
Florence French . 0/21 Daughter
Clintwood, Virginia

Third: That the said decedent died seized and possessed of
a certain estate, situate and being in Dade County, Florida,
which to the best of petitioner’s information and belief con-
sists of real estate situate in Dade County, Florida, of the
approximate value of $10,000. and personal property described
as consisting of certain bank stock, and certain real property
located in the State of Virginia. of the aggregate estimated
value in excess of $15,000.00; That the estimated value of
both real and personal property is in excess of $25,000; situate
in and being in Dade County, Florida.
page 45 ] Fourth: That your petitioner is a son of the
decedent.
Wherefore, your petitioner prays that he may be appointed
Administrat or of the estate of said deceased.

JAMES LAWRENCE KING
Attorney ‘ _
SIBLEY, GRUSMARK, GIBLIN, KING & LEVENSON
605 Lincoln Road — Miami Beach, Florida
Attorney’s Address Phone
State of Florida
County of Dade
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FRANCIS FRENCH
Petitioner.

On this day personally appeared before me the undersigned
authority Francis French, who signed the foregoing petition
in my presence, and who being by me first duly sworn, deposes
and says that he knows the contents of said petition, that the
same true and that he signed the same for the uses and pur-
poses therein expressed.

WITNESS my hand and official seal at Miami, Florida, this
~ 18th day of May, A.D. 1964.

(If a Notary state expiration date of Commission.)

Notary Public, State of Florida at Large My Commission
Expires Jan. 21 1967. Bonded by American Surety Co. of
N. Y.

MICHAEL KENNEY
Notary Public or County Judge

Filed Jun 3 1964

A FRANK B. DOWLING
’ County Judge

page 46 } CERTIFICATE

I, the undersigned, Clerk of the County Judge’s Court in
and for the County of Dade and State of Florida, do' hereby
certify that the above and foregoing is a true and correct copy
of Citation, and, Petition for Letters of Administration, in
re estate of . Mark French, deceased, late of the County of
Dade, State of Florida as the same appears on file and record
in this court.

And I further certify that said Citation and Petition have
been duly filed.

IN WITNESS WHEREOF, I have hereunto set my hand
and affixed the official seal of \said Court at Miami, Florida,
this 11th day of February, 1965.

MELBA C. DICK
Clerk, County Judge’s Court
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page 47 ] STATE OF FLORIDA )
COUNTY OF DADE ) SS.
COUNTY JUDGE’S COURT

I, the undersigned County Judge being one of the Judges
of the County Judge’s Court in and for Dade County, Florida,
do hereby certify that the Clerk whose name is subscribed to
the foregoing certificate was at the time of signing and sealing
the same, a duly appointed and qualified Clerk of the County
Judge’s Court in and for said County and said State, and
that full faith and credit are and of right should be given to
all her official acts as such Clerk in all courts of record and
elsewhere, and that her foregoing attestation is in due form
of law and by proper officer.

Given under my hand and official seal this 11th day of
February, 1965. .

FRANK B. DOWLING
County Judge

STATE OF FLORIDA )
COUNTY OF DADE ) SS.
‘ COUNTY JUDGE’S COURT.

I, the undersigned Clerk of the County Judge’s Court in
and for Dade County, Florida, do hereby certify that the
County Judge whose signature is appended to the foregoing
certificate was, at the time of signing and sealing the same,
 one of the Judges of the County Judge’s Court in and for
sald County and said State, duly commissioned and qualified;
and that full faith and credit are and of right should be given
to all his official acts as such County Judge in all Courts
of record and elsewhere.

IN TESTIMONY WHEREOF, I have hereunto set my
hand and affixed the seal of said Court at Miami, Dade Coun-
ty, Florida, this 11th day of February, 1965.

MELBA C. DICK
Clerk of the County Judge’s Court

* * * * *
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page 67 ]

* *

* * *

This day came agam the parties heretofore appearing in
this matter and Francis French, the Executor named therein,
renewed his motion to have the pen and ink paper dated Apul
3, 1961, with codicils dated 6-2-61 and 6-11-61 respectively,
probated as a will of real estate in this state, and thereupon
the widow of G. Mark French, viz: Bessie French and Flor-
ence A. French, a daughter, by Benjamin F. Sutherland, her
Trustee, appeared and objected to the probate of said pen
and ink paper as the will of said G. Mark French because the
same had been denied probate by the Probate Court of Dade
County, Florida, and filed their petition and pleas, accom-
panied by an exemplified copy of the record of said Probate
Court of said Dade County in the State of Florida, showing
that said paper had been denied probate by said Court, it
appearing that all interested parties, including Glenda Short
has been served with process and were properly before said
Florida Court. And it appearing from the evidence taken and
filed in this cause by agreement of the parties in form of
depositions that G. Mark French was, at the time of his death,
domiciled in the State of Florida, in a residence at 521 SW
1st Street in the City of Miami, in Dade County, leaving said
paper in the possession of his brother, who resided at Wood-
stock in this State; that on the date said paper is dated, the
said G. Mark French was more than twenty-one years old,
and of sound mind and disposing memory and capable of
making a will; that at the time of his death, the said G. Mark
French owned estate in Dickenson County, Virginia, within
the jurisdiction of this Court, and as there were no subsecrib-
ing witnesses, it was shown by three witnesses that neither
of them was interested in or a beneficiary under said writing,
and that they were acquainted with the handwriting of said
G. Mark French, and that said pen and paper writing together
with the signature thereto and that dates and codicils are
wholly in his handwriting except the cover on the back there-
of which was shown to have been placed thereon for its pro-
tection after his death; and that said pen and ink paper

writing has heretofore been propounded and of-
page 68 } fered for probate by the said Francis French in
the Probate Court of Dade County, Florida, a
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Court of general jurisdiction in such matters, and said Probate
Court by its judgment entered therein on July 27th 1964,
denied probate of said pen and ink paper, but appointed
proponent here as administrator for the estate of said G.
Mark French, and the said Francis French, in open court,
then there entered into bond, conditioned according to the
laws of said State, and took the oath of office as such ad-
ministrator..

And it further appears from the evidence that said pen
and ink paper dated April 3, 1961 with codicils dated 6-2-61
and 6-11-61, now offered for probate as the will of G. Mark
French, has no subscribing witnesses, but said paper includ-
ing signatures and codicils, is wholly in the handwriting of
G. Mark French as shown by the testimony of three witnesses
and none of them being interested in any manner in the estate
or property of said G. Mark French, and it further appears
that G. Mark French owns both real and personal Erogerz
sitnate in Dickenson County, Virginia, that at time of exe-
cution of the paper writings the said G. Mark French was
over 21 years of age and capable of making a will, it is there-
fore ordered and decreed that said pen and ink papers men-
tioned above are hereby established and adjudged to be the
last will and testament of G. Mark French, deceased, and
admitted to probate in this Court as the last will and testa-
ment of the said G. Mark French, and ordered to be recorded
as such. ’

To which action and decision of the court in admitting the
writing to probate as to all his estate and without limiting
same to be effective only as to real estate, and in not refusing
to admit it as to personal property, Francis French, Bessie
French, and Benjamin F. Sutherland, Trustee for Florence
French excepts.

It further appearing that Francis French has been duly
appointed, qualified and given bond as the administrator of
the estate of said G. Mark French by the Probate Court of
the State of Florida, he is hereby appointed Executor of said
Will of G. Mark French, and as there appears from the state-
ments of counsel that debts are due citizens of this State, a

bond in the penalty of $2,500.00 is required.
page 69 } Thereupon the said Francis French appeared

and made oath as the law directs and together
with Hartford Accident and Indemnity Company, by William
L. Skeen, its duly authorized agent, his surety, which by its
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duly authorized agent justified as to its sufficiency, entered
into and acknowledged in open court as such executor in the
penalty of $2,500.00 conditioned according to law. And certi-
ficate is granted to the said Francis French for obtaining
letters of administration upon the Virginia estate of said
G. Mark French in due form.

And it is further ordered that John W. Chase, Estel Willis,
W. B. Trivett, Roy Stanley and Fred Carter or any three
of them, being first duly sworn for the purpose do truly
and justly appraise in current money the personal estate
of which the said G. Mark French was possessed at the time
of his death, and return their appralsement under their
hands as the law directs.

To which action of the court, insofar as it makes any ad-
judication as to the domicile of G. Mark French, or that
Glenda Shortt was properly made as a party to the pro-
ceeding in the Probate Court of Dade County, Florida, (flenda
Shortt, by counsel, excepts.

Enter this decree, this 26 day of April, 1965.

L. J. BOYD
Judge

SEEN:

S.H.'S.

Atty. for Francis French
J.E.B.

Atty. for Glenda Short
W.L.R.

Atty. for Bessie French
Benjamin F. Sutherland
Committee for Florence French

page 70 ]'

* * * * *

ASSIGNMENTS OF ERROR

1. The said Circuit Court erred on the facts it correctly
found, in admitting the said paper propounded as the will of
said G. Mark French generally and in its entirety.

9. The said Circuit Court erred in admitting the said
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paper propounded as the will of G. Mark French to probate,
without limiting the probate to real estate only.

3. The said Circuit Court erred in admitting said paper
propounded as the will of G. Mark French as to any personal

property.

S. H. SUTHERLAND,
Atty. for Francis French, Executor
of the will of G. Mark French

WALTER LEE RUSH,
Atty. for Bessie French

BENJAMIN F. SUTHERLAND,
Trustee for Florence French

Received and filed, this the 20 day of March, 1965
J. C. STANLEY, Clerk

* * * * *

page 72 }
ADDITIONAL ASSIGNMENTS OF ERRORS

In addition to the Assignments of Error filed herein on
May 20, 1965, the following errors are assigned: .

(4) The Court erred in failing to sustain the plea of res
judicata, inasmuch as Glenda Short, by personal service of
process, was a party to the Florida probate proceeding in
which there was a valid final decree, now unappealable, hold-
ing that the decedent was domiciled in Florida, that his pur-
ported will is ineffectual to pass either real or personal
property, and that he had died intestate.

(5) The Court erred in failing to give full faith and credit
to the decree of the Florida probate court, which action is
a violation of Article IV, Section 1, of the United State Con-
stitution. 4

(6) The Court erred in not giving effect to the decree of
the Florida court, thereby denying due process of law and
the equal protection of the laws, in violation of the Four-
teenth Amendment to the United States Constitution.
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This 16th day of June, 1965.

i BENJAMIN F. SUTHERLAND,
Trustee for Florence A. French

By BENJAMIN F. SUTHERLAND,
Trustee

Received and filed, this the 17 day of June, 1965
FRENCHMAN O’QUINN, Clerk
* * * * *

page 1} A transeript of the evidence and incidents in

the matter of the probate of the Will of G. Mark
French on December 7, 1964, taken before Lydia R. Painter,
a Notary Public for Dickenson County, Virginia, at Clint-
wood, Virginia, Honorable Raymond J. Boyd, Judge of said
Court presiding. '

APPEARANCES:

S. H SUTHERLAND,
Attorney for the Proponent

WALTER LEE RUSH,
Attorney for Bessie French

. A. M. PHIPPS and .
FRANK BEVERLY,
Attorneys for Glenda Short.

Received arid filed, -this the 11 day of January, 1965

FRENCHMAN O’QUINN, Clerk

page 2 ]
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Glen Williams

GLEN WILLIAMS, after being duly sworn, testified as fol-
lows:

DIRECT EXAMINATION BY MR. SUTHERLAND:

‘What is your profession?

. Attorney at Law.

‘Where do you live?

. Jonesville, Virginia.

Did you know G. Mark French in his life time?

I did.

Were you well acquainted with him ¢

I was fairly well acquainted with him.

Were you and him of the same political faith?
A. Yes.

page 3 } Q. Did you discuss politics in law practice with

him?

OPOPOPOPO

A. Yes.

Q. Did you have any business relations with him 1n the
year 1963 or prior to that time?

A. Sometime in the Spring of 1963, I was at that time in
partnership, practicing law with Mr. Bird Surgeon and had
a branch office which Mr. Surgeon was serving full time in
that office. Mr. French called me from this office in Gate City.
He had come to Gate City seeking an attorney. He had filed
suit in the United States District Court for the Western
District of Virginia in Abingdon in his own name and filed |
is just as himself. In other words, he drew up the pleadings, ‘
the issue at that time concerning his domicile and he wanted ‘
me and Mr. Surgeon to represent him at least in the hearing
concerning ‘the matter of domicile and I agreed to do so. I
think this was in the Spring of 1963. From my inspection
of the file I filed an action in the United States District
Court April 3, 1963.

Q. Is that the suit which afterwards shows it was dis-
missed when he was not present? Is that the suit you have
reference to?

|

A. That is the suit.
Q. Were you present when that suit was heard?
A. T was.
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Glen Williams

Q. State what happened.

page 4 } A. This suit had been set to be heard on this
issue of domicile on July 15, 1963. I ascertained
that date from looking through the file. I had advised Mr.
French orally and by letter of the date this was to be heard..
I appeared that day, in his behalf before Judge Barksdale
and Mr. French did not appear on this issue. Of course,
we had the burden of proof and I asked the Judge to indulge
with me and I tried to call the office of Mr. French in Clint-
wood and received no answer. I tried to call a number in Flor-
1da and couldn’t get an answer and the Court’s decision was
to proceed with the case and they had been some interroga-
tories taken and we proceeded on that and the Court dimissed
the case and I think the order shows that Mr. French didn’t
appear. After that, since he didn’t have an opportunity to in-
troduce evidence, I filed a motion in the case asking the Court
to re-hear it and I filed along with that a copy which was a
card showing that Mr. French was a registered voter in Dade
County, Florida, and I also filed — now that date of the regis-
tration card was April 24, 1963, and I also filed with the Court
a warranty deed in Florida to certain real estate which was
dated June 25, 1963 and a mortgage deed dated August 1,
1963, pertaining to property that Mr. French owned in Florlda
at that time, and I asked that I file that and stated to the
Court there would be additional evidence and I recall the
Court’s ruling that he didn’t believe he was justified in re-
hearing it. After that sometime, approximately August of
1963, Mr. Surgeon and I dissolved the partnership that we
' were in due to the fact that Mr. Surgeon was re-
page 5 1 turning to Pennington Gap to practice and he
had gotten married in the meantime and we were
closing out the office in Gate City. Mr. French wanted me to
file a new suit in his behalf and I wrote him a letter or two
about it and finally I told him in this letter that I had entered
in this case while I was a partner and had Mr. Surgeon’s as-
sistance and at that time I had all T could do and I would
like to withdraw and I believed he could get Mr. Surgeon to
file a new suit and I understand he did, and I had nothing
further to do with him or didn’t see him anymore until I

read of his death.
Q. During these negotiations or during the consultations,
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Glen Williams

did he say anything to you as to where his domicile was?
A. Yes. He stated in Miami, Florida; that prior to the
time he had moved his family down there as early as ’61 and
that he had other operations down there and resided down
there; that they rented an apartment; that he had filed a
‘citizenship certificate which was required in the state of Flor-
ida and as early as January of ’63 he had deposited something
like $1,500.00 with a real estate company down there for the
purpose of purchasing property, which was a down payment,
and that he last voted in Dickenson County in the year 1961
and later on he did advise me he voted in Florida in the year
’63 and discussed the fact that an issue in Miami pertaining
to metropolitan form of government and that he had voted
in that election, and of course, he actually purchased this
property in the summer of ’63, which cousisted of, I may or
may not be correct, but my understanding was an apartment
house and two other houses. That is by recollec-
page 6 1 tion only. I have nothing in my records to show
_ that. Also, in the year ’63 he had filed a Gift Tax
Return in the state of Florida, which was required, as he
stated, by virtue of his residence there.

CROS:S‘ EXAMINATION BY MR. BEVERLY :

Q. Mr. Williams, I believe you had all this information
at the time your suit was first filed, did you not?

A. At the time the first suit was filed, of course I didn’t
file it and I didn’t confer at all with Mr. French. I didn’t file
it for him. He drew it up himself and he conferred with me
the first time late in the Spring of ’63, which was sometime
after the suit had been filed.

Q. At the time the case was on for a hearing, I believe he
was alleging at that time that his residence and domicile was
in the state of Florida?

A, Yes. The Court wouldn’t have had jurisdiction.

Q. All of these facts you have stated in support of his
diversity of citizenship were brought to the attention of the
Federal District Court, were they not?

A. No, sir. As a matter of fact, none of them were except
on the motion to vacate and a re-hearing, which was after
the Court.made a decision. We didn’t introduce any evidence
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Glen Williams

at the time of the hearing. There are interrogatories which
were filed, which I assume will be part of the record here.
They will speak for themselves, but on the motion to re-hear
I filed two documents. I notice here in looking at this thing
I stated the 15th of July. I notice in this order
page 7 1 15th of August. I don’t know which of these dates
is correct, but at any rate, the two documents I
filed was the registration certificate and a warranty deed and
a mortgate deed. One dated June 25, 1963, one August 1, 1963
and the registration to vote April 24, 1963 and I know at
least two of these instruments was after the suit was filed,
and I believe all three of these would have been after.
Q. The ‘order entered by Judge Barksdale were to the
effect they were not diversity to citizenship.
A. Yes, sir, and it also recites he didn’t appear.
Q. The second order on this motion to re-hear, I believe
that was adverse to his citizenship, was it not?
A. Yes. I don’t have a copy of that order and I don’t recall
the language of it, but he refused the rehearing.

Mr. Phillps: We think the orders themselves are the best
evidence, Your Honor. They should have been produced be-
-fore the Court.

REDIRECT EXAMINATION BY MR. SUTHERLAND:

Q. I didn’t ask.you, which perhaps should have been by
examination in chief — did Mr. French give any reason why
he was not present at that hearing when his case was dis-
missed?

A. Yes. I might explain about that. He called me the next
day from Abingdon and he had marked it down for the fol-
lowing day rather than that day and he had come to Abingdon
and there he had learned that the case had been dismissed and
he stated that he had made an error on the date and he was
there a day late.

page 81 - RECROSS EXAMINATION
BY MR. BEVERLY :

Q. I believe his answers to the interrogatories were filed
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David French

in Court, were they not?
A. Yes.

Q. And the Court considered his answers in its Judgment?
A. Yes, sir.

* * * * *

THENCE CAME :
DAVID FRENCH,
who after being duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. SUTHERLAND:

How old are you?
. Thirty-eight.
Are you a son of G Mark French?
. Yes.
‘Where do you live?
Charlotte, North Carolina.
How long have you been living there?
. Going on eight years.
. In the last two years or since you have been living there,
did your father come to visit you?

A. He usually came around the first of every year, him
and mother and my sister.

Q. Where were they gomg"l

A. To Florida.

Q. Did he say anything in these visits about changing his

residence or the place he was going to live? ~
page 9 } A. Well, he had been complaining about the
cold Weather back here and said he would like

to live in Florida. This started in ’57 and the older he got
the more serious he became about it, and finally in ’61 when
he come back here I was taking him over to look at some
coal lands and he said then he planned to get rid of some of
his property and move to Florida and in ’63 he came by and
we had dinner ready and they set down and eat and then
daddy and I was talking and he said, ‘‘I am leaving Dicken-
son,”” and I said, ‘‘where are you gomg“l” He said, “To
Florlda I’'m takmg your mother and sister to live there ”
Q. Did he say where in Florida?

OPOPOPOPO
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A. Around Miami. He said he liked it down there and it
was real warm,
- Did you ever visit him down there?
. No, sir, I never did.
You say your mother and sister were with him then?
Yes.
‘Were they all of his household at that time?
Yes.
All the other children are married except Markey?
Yes.
And he lived in Washmgton?
Yes.

POPOPOPOPO!

CROSS EXAMINATION BY W. L. RUSH

Q. Does -any of his children live or make their home in
Dickenson County? ' '
A. No, sir, not as I know of. .
page 10 ] Q. At the time of his death, were any members
of the family living here
A. No, sir, they were citizens of Florida.
Q. How many children did he have?

A. Seven, counting myself that he had. :
Q. Prior to the time that he went to Florida which you told
about in ’63, do you know if your father had bought a p1ece

of property in the Bahama Islands?

A. Yes. I am not certain what date. It was either 61 or
’62 he had bought it and actually took pictures of it and he
included some copies of the photographs of the place.

* - * * * *
THENCE CAME

W.B. TRIVETT,
who after being duly sworn, testified as follows:

DIRECT EXAMINATION BY MR SUTHERLAND:

Q. Mr. Trivett, did you know G. Mark French in his life-
time?
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W' B. Trivett

A. Yes, sir, I did.
Q. Were you well acqainted with him?
A. Very well acquainted with him.
Q. Were you acquainted with his handwriting?
A. Yes, sir, I was.
Q. I will show you a paper which I have produced here
and offered to probate which on the cover says ‘‘Offered for
probate this 10-5-64,’’ and a line drawn on it and
page 11 7 ‘“Warren B. French,’’ and the paper I have today
offered to probate and will ask you to examine
that and state whether or not, in your opinion, that is in
G. Mark French’s handwriting.
A. T think it is his handwriting. I never saw nobody else
write a similar hand.
Q. Is the signature down there and everythmg in his hand-
writing ?
A. That is his signature all right and this too I am posi-
tive that is his handwriting.
Q. Are you interested in the results of this case in any way?

A. No, sir.

Mr. Sutherland: You may cross examine.
Mr. Beverly: No cross examination.

‘Witness stood aside.

The Court: It is ordered that the depositions of the wit-
nesses for the proponent be taken at the office of S. H. Suther-
land in the town of Clintwood on F'riday, December 11, 1964, .
beginning at 10:00 A. M., and that the depositions of the wit-
nesses for Glenda Short be taken at the offices of Phipps &
Beverly in the town of Clintwood on Decembe1 18, 1964, at

10:00 A. M.

Mr. Rush: Your Honor, this same Will now being offered
to probate was produced for probate in the County Judges
Court of Dade County, Florida. A petition was filed in that
Court by Francis French, who was named as Executor of
his Will. In that petition that he filed it was alleged that Mr.
French was domiciled in Florida at the time of his death,
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and the Will was produced in that probate court.
page 12 1 In those proceedings all the persons that were

named as beneficiaries .in his Will were made
parties as provided by the statute. A notice was served on
Glenda Short, giving her notice of the proceeding. In the pro-
ceedmgs it was adjudicated that Mr. French was domiciled
in Dade County, Florida and that under the laws of the state
of Florida he died intestate. I represent Mr. French’s wife
and I am filing a petition and I am giving both attorneys a
copy of the petition and I am filing as a part of this petition
an authenticated copy of all the proceedings in the Florida
Court and we will rely by the adjudicated matter in the
Florida Court. We assert in this plea this Court must give
full faith and credit to the orders and decrees of that court.
The Florida Court in its order said real property or personal
property and no appeal was taken from that order, no objec-
tions made and I would like for your Honor to show that
the petition is allowed to be filed.

The Court: I will take it under advisement.

page 13 }

* * * * *

GLYN R. PHILLIPS,
a witness of lawful age, after first being duly sworn, deposes
as follows:

DIRECT EXAMINATION BY MR. SUTHERLAND:

Q. How old are you?
A. Forty-one.
Q. Where do you live?
A. Clintwood, Virginia.
Q. Did you know G. Mark French in his lifetime?
A, Tdid.
page 14 } Q. What is your profession?
) A. Attorney at Law.
Q. Were you intimately acquainted with him or just seen
him occasionally? '
A. I would say intimately.
Q. He was a practicing attorney here?
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A. Yes, sir.

Q. Within the last year or two, did you hear him say any-
thing about changing his domicile or.residence, and if so, just
state in your own words where you were and what was said.

A. The last time I talked to Mr. French is when we had
County Court at Haysi, which was the first Saturday in April.
He had a criminal case there at that time in which I was on
the other side and after he finished the criminal court he went
to Bristol in preparation about going to Florida, and of
course, he died in Bristol on the same day. On the morning
before we had the case he told me about his property in
Florida and his apartments and he talked to me about- who
was leasing the apartments. I remember, in particular, he
had seven Cubans and one Puerto Rican. The Cubans paid
promptly and the Puerto Rican didn’t, and he told me that
he had bought this property nearby the Courthouse so that
while he was there in retirement and nothing to do he could
walk to the Courthouse within five minutes; said he would
like to sit around and listen to cases. On that same occasion
he wrote his address down on a little piece of yellow paper
and asked me to come visit him when I went to Florida

four or five days later. Of course, he died
page 15 1 before he got there and I went on.-to Florida on

vacation some four or five days later and I did
drive on to his property and one thing that I remember about
is the Courthouse is rather a tall building and stands out
pretty well as a landmark and I recall that from the street
near his property you could look just a few blocks and see
the tower of the Courthouse.

CROSS EXAMINATION BY MR. BEVERLY :

Q. Did Mr. French say anything about buying some prop-
erty in Bristol as he went on his way to Florida?

A. No, sir. I didn’t hear of any property in Bristol until
after his death. He did have Henry Anderson driving' that
day and he said that Henry Anderson was driving him to
Bristol to catch the bus.

Q. He did die in Bristol. Is that in the state of Virginia or
the state of Tennessee?

A. Of course, all that I know is what I read and what
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people told me. I understood he died in Bristol, Virginia, or
Tennessee, I don’t know.

Q You have practiced actively in chkenson County, Vir-
ginia, I believe?

A. Yes, sir.

Q. Do you recall the style of the case you were in with G.
Mark French opposing at Haysi the day he died?

A. It is on the docket at this time, and I can’t recall, but
it is set for trial on this coming Tuesday and I believe it is
Commonwealth Vs. Raymond O’Quinm. I am not sure of. the

last name.
page 16 } Q. Did he represent Samuel Solins in his cases
in Haysi that day?

A. I can’t say for sure, but I do know he represented
Samuel Solins in cases, but whether or not that day, I can’t
remember.

Q. ‘Would you state whether prior to that day and the day
he died whether G. Mark French had an active law practice
in this county and state.

A. He bhad a practice. I know I would see him occasionally
in Court. I would not say a heavy practlce but of course,
he was in Court that day.

Q. Did he maintain an office straight down from the Court-
house, perhaps one or two hundred yards away in the town
of Clintwood?

A. Yes, he had an office down in a small building after
his bu11d1ng burned where he had his office since I have been
here. He did have an office. Whether he kept it open all the
time I am not sure.

Q. Did he maintain a law practice in this town and state
all during the time prior to his death?

A. He had cases off and on, I do know that, but how ex-
tensive his practice was, I don’t know, but I would see him
in Court on occasions.

Q. Was he present in every court term of the Clrcult Court
of this county?

A. Most of them, yes. Of course, he could have missed a

few that I don’t know about. I missed the begin-

. page 17} ning of the March term and I cannot say where

he was there at that time or not.
Q. From your knowledge of him and observation, did he
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- maintain about the same kind of practice up until the time
of his death as he always did?

‘A. T would say he didn’t have as much practice at the time
of his death, not in court as much as a year or two years .
prior.

Q. Did he, to your knowledge, have cases set for subsequent
terms of the Circuit Court of Dickenson County?

A. I know of one he had. I know when he died I had a
case which I represented Clyde Sutherland and he repre-
sented a Davis fellow from Kentucky and I know it was
pending in the Circuit Court and has been settled since.

Q. Has it been settled since his death?

A. Yes.

Q. Did somebody else fill in for him for counsel ¢

A. No, it was a small case, civil appeal and he said it was-
so little he would pay off and not litigate.

Q. Was he qualified to practice before the Circuit Court
of Dickenson County, Virginia?

A. Yes, sir.

Q. Did he maintain that qualification up until the time of
his death?

A. As far as I know, he did.
Mr. Beverly: That’s all.
REDIRECT EXAMINATION BY M. SUTHERLAND:

Q. There is another question I should have
page 18 1 asked. Was Mark French rather active in politics?
A. He was always a pretty strong Republican
in my dealing with him.
Q. According to your recollection, did he always quahfy
as a voter by paying his poll taxes?
A. Yes. I never did know of him quahfymg before I came
‘here. I know of him running for Commonwealth Attorney on
one occasion.

And further this Deponent saith not.
Signature Waived by Agreement of Counsel.
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JOE KEENE,
another witness of lawful age, after being duly sworn, deposes
as follows-i

DIRECT EXAMINATION BY MR. SUTHERLAND:

Mr. Keene, how old are you?

Thirty-nine.

Where do you live?

Ilive in Clintwood.

How long have you been living around Clintwood?

. Ten or twelve years.

Did you know G. Mark French in his lifetime ?

. Yes.

Were you intimately acquainted with him.or done work
for him?

A. Yes.

Q. About how often would you see him?

A. When I wasn’t in the hospital every day when he was

around here.
page 19 } Q. Did you buy some property from him a
year or two ago?

A. Yes, sir, in May of ’63.

. Q. Did he about that time or prior to that time or after
that time say anything to you about changing his residence
from Virginia to Florida, and if so, state what he said?

A. He said that Dickenson County was about gone and that
he was going to Florida to live the rest of his days and said
he was going to dispose of everything he had here and wasn’t
going to live here any more.

Q. Where was his family living at that time ¢

A. They were in Florida.

OPOPOPOPO

CROSS EXAMINATION BY MR. RUSH :

Q. Mr. Keene, in the last year or two of Mr. French’s life,
did you drive a car for him and take him to different places
in this section?

A. Yes, sir.

Q. Where did you take him to?

A. T took him to a lot of different places, about anywhere



Francis French, Executor, ete.,. et al. v. Glenda Short 41

Joe Keene

he had to go when I wasn’t in the hospital.
Q. I believe he didn’t drive a car and you were driving
for him?

A. Yes.

Q. And taking him to different places that he wanted to
go?

A. Yes.

Q. Did you ever take him to Kentucky?

A. Yes.
page 20 ] Q. Did you ever take him to Wise or Scott
County?

A. Wise and Scott both, yes, sir.

Q. Just how long were you engaged in driving him around
from place to place?

A. T have drove him just about all the time that I was here.
‘While lots of times I'wasn’t able and he would get somebody
else, but other than that, I did. :

Q. While you were going around with him, did he discuss
with you the property he had ¢

A. Yes. He told me that he had bought some property.
This was in ’63 that he had bought some property in Miami
and that he was going there to live the rest of his days and
not enough room for all his family when they all come to see
him; that he was going to buy more and then he went to
‘Florida and when he later come back he said, ‘“Well, boy I
bought that other property. I have plenty of room for my
family when they come see me now.”’

REDIRECT EXAMINATION BY MR. SUTHERLAND:

Q. One other question I forgot. Go ahead and I will think
of it in a moment. Yes — did he say anything to you about
moving his household goods or anything down there?

A. Yes. I was supposed to haul it for him to Miami.

Mr. Sutherland:; That’s all.
CROSS EXAMINATION BY MR. PHIPPS:

Q. Joe, how long have you been driving ¢
A. About twenty years.
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Q. Did you drive a car all the time?
A. Not all the time.
page 21 } Q. I mean when you drove it was his car that
you drove?
A. Sometimes I would . take mine. His was tore up when

‘that girl wrecked it. I drove mine from then on.

Q. When was the last time you drove prior to his death?

A. On Thursday up until dark when he died on Saturday.

Q. Whose car was you driving?

A. His.

Q. It was licensed in Virginia$¢

A. It was Francis’ car. The registration reads Francis
French.

Q. I'mean it was licensed in Virginia?

A. Yes. Francis’ car. It was licensed-in Francis’ name.

Q. He was living in the home at that time like he always
did in Clintwood? .

A. He was staying at home by hlmself

Q. How long — how many months had be been there this
last time?

A. T don’t remember how long he had been back from
Florida. _

Q. He come back before the March term of Court, didn’t
he? He was here at the March term of Court?

A. Honestly, I don’t know. I had a case come up in Rich-
mond and he was supposed to be here.

Q. He had been living there sometime in the house by him-
self, didn’t he?

A. Yes. He told me he was straightening up every bit of
his business. .

Q. He had his office down there where he had his office?

A. He had it where he moved it to.
page 22 } Q. Well, I say it was there where he has been
sinece it burned ?

A. He had a office there.

Q. Did he have anybody there to take care of it?

A. Maybe one or two days a week, but it wasn’t all the
time.

Q. Well, the days you would take him off, of course, he
wasn’t there, when you took him to look about his property
in Kentucky, Scott County, but the rest of the time he stayed
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around his office, didn’t he?

A. Sometimes, yes, sir.

Q. He wasliving there on Easter, wasn’t he?

A. Yes, sir, he was there Easter.

Q. Did he tell you anything about he was going to eat
twelve eggs that morning, which was his custom doing for
years at home?

A. Yes, he said the doctor said — that he went and asked
his doctor. He was on a diet and he had always done it and
he said, ‘I am going to eat twelve eggs.”’

Q. D1d he tell you on Thursday when he was out that he
had bought two houses in the city of Bristol, Virginia?

A. No, not on that Thursday.

Q. On Thursday, you said you drove 111m before he died
on Saturday He didn’t tell you?

"~ A. No, sir, he didn’t mention anything about Bristol.

Q. When did you say you bought property from him?

A. May 1963, 1 believe is what the deed says.
page 23 } Q. How much did you pay him for it?
' A. The property as it was $2400.00.

Q. How did you pay it?

A. Part of it cash.

Q. How much cash and how was the rest?

A. $800.00 in cash and the rest of the payments suposed
to be $20.00 a month.

Q. Are you paying any. 1nterest onit?

A. I have just about paid it off.

Q. Are you paying interest at six percent?

A. He didn’t say anything about that. I would have to
look at the papers.

You have been paying $20.00 a month since ?
. Yes. .
Up until the time he died?
. (No answer)
. Did you drive Mr. French to Bristol on the day he died?
. No, that was. on Saturday. :
Did you talk to him on that day?
No.
You had not seen him since the Thursday before?
. Yes, some on Friday, but Thursday it was cold and
we rode around right much in his car.

POPOPOFPOPO
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Q. Where did you go?
A. Over at Coeburn and around here at Clintwood and I
don’t remember, might have gone to Brush Creek.
Q Did you go to Kentucky that day?
page 24 } A. No.
Q. Scott County? :
A. Coeburn, I believe is as far as we went that day.
Q. When you were riding around with him that day, what
were you principally doing?
Straightening up for him to go to Florida.
‘What were you doing in Coeburn?
It was his business over there whatever it was.
You don’t know anything about his business he was on¢ -
. He didnt tell me.
How much did you say you paid for the land?
$2400.00.
How much down?
$800.00.
That was cash?
Yes.
‘Where is that property?
. There where I live.
I mean, where 1s it?
Here in Clintwood.
On the main highway between Clintwood and Fremont?
. Yes. He told me he was selling everything he had here.
. The last time did he tell you when he was coming back
from Florida? »
A. He did tell me he would like for me to go to Miami to
live with him ; that he needed somebody to drive him. \
Q. But he didn’t say anything about when he was coming
back when he left? :
page 25 } A. No, sir.
Q. Well, do you know whether or not he had
any cases in Court at that time?
Q. No, sir, I don’t know.

OPOPOPOPrOPOPOFPOPOP

Mr. Phipps: All right. That’s all.

And further this Dependent saith not
Signature Waived by Agreement of Counsel.
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HENRY ANDERSON,
another witness of lawful age, after ﬁrst being duly sworn,
deposes as follows:

DIRECT EXAMINATION BY MR. SUTHERLAND :

. How old areyou, Mr. Anderson? .t

. Forty-six years old.

. Where do you live?

. Power House Hollow.

In Clintwood? -

Yes.

How long have you been living around Clintwood?
. Ob, I guess twelve years or more.

Did you know G. Mark French in his lifetime ?

. Yes, sir.

Did you have any association or dealing with him?
. Ob, yes.

What did you do?

. I worked for him, farmed for him, worked as a carpen-
ter, Worked alittle hauhng him around.

Q Did he do right much farming in places in the county?

A. Yes. ‘
. page 26 } Q. How many different farms during that time
did he work on would you say?

A. One good sized farm on the river, in’ different bottoms,
one here and one yonder.

Q. Did you ever head him say anything about that his
family, going to move his family to Florida or anything? If
so, just state.

A. On the 4th day of last April I took him to Bristol to
get the bus to Florida. We went to Haysi first and from
Haysi to Bristol. I carried his luggage to the Trailway Bus
Station. I went in and bought his ticket when he was gomg
to Florida.

Q. Had you heard him say anything about making Florida
his home before that?

A. Yes.

Q. What did you hear th say?

A. He said he was moving his residence to Florida.

Q. Had his family already moved to Florida when you took

OO POPOPOPOPO
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him to the bus station?

A. His wife and family was there and he was going.

Q. Did he have alaw practice here?

A. Yes.

Q. Did he ever say anything to you about where he was
living, batching or what?

A. He said he was willing to batch awhile, go back and
forwards.

Q. Why was he staying here?
. A. He said he would have a little business to come back
and see about every once and awhile.

page 27 1 CROSS EMMINATION BY MR. RUSH:

Q. Mr. Anderson, you stated that you worked for Mr.
French and helped him do some farming. I will ask you if
you know the last year he done any farming?

A. Last year.

Q. Did he farm any in 1963%

A. He farmed in 1962.

Q. You mean that 1962 was the last year he done any farm-
ing?

A. Yes, he was down on the Pound River.

CROSS EXAMINATION BY MR. BEVERLY :

Q. Henry, I believe the reason he qult farming on the
Pound River is the Government took his places on the river,
did they not?

" -A. Yes, they took it.

Q. Did you work for him up until the time of his death?

A. Yes.

Q. Was that pretty regularly?

A. Yes, I worked for him pretty regular.

Q. What kind of work did you do for him¢

A. Worked on his farm down there and his buildings
around and about and drove him around a lot

Q. Ibelieve you rent from him?

A. Yes, I rent.

Q. And you still live in the house he owned at the time:
of his death?

-
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A. Yes.
page 28 } Q. Where is that?
A. In Power House Hollow.

Q. Here in the town of Chntwood?

A. Yes. ' .

Q. Did he have several rental properties in this county¥

A. Yes, he had a few. \

Q. Did he tell you when he was coming back from Florida
when you took him down to Bristol to catch the bus?

‘A. He said he was coming back the 26th or 27th of the
month., :

Q. Did he say what he was coming back for?

A. No, he didn’t tell me what he was coming back for.

Q. Did he maintain a law practice in h1s bulldlng over
here near his home?

A. Yes.

Q. How far from his home in Clmtwood is his business
building located?

A. Oh, it is not far. I would say it is close to his home. I
can’t state how close it would be. That would be pretty hard
to guess.

Q. Did he maintain his home close to his office until his
death?

A. Yes. He left his home that morning.

Q. Did he say anything to you about eating his regular
dozen eggs on Easter Sunday?

A. Yes. He said he eat a dozen every Easter.
page 29 } Q. Did he tell you one of his old favorite
clients furnished him a dozen eggs every Easter?

A. Yes, I believe he did say something about that. ‘

Q. Did he eat those eggs that Easter before his death?

A. Yes, he said he did.

Q.- Did he maintain a pretty active law practice in his law
office ¢

A. Yes, he was in there about every day that he was here

Q. Did he keep a girl in the office to do his typing at least
part time?

A. Yes, sir.

Q. Was she still in his office at the time of his death?

A. Yes, sir, she was still in it.

Q. The day of his death I understand you drove h1m to
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Haysi first for county court? \

A. Tdid.

Q. Did he have several cases that day?

A. I think he just had one.

Q. Was he representing Samuel Solins’ collections that
day from West Virginia?

A. He didn’t tell me who he was representing. I just let
him out at the courtroom and I waited in the car until he
come out.

Q. Did he talk to you about doing some work on his Bristol
property?

A. Yes, sir. We went and measured one lot.

Q. Was that in Bristol, Virginia?
page 30 } A. Bristol, Virginia.

Q. I understand he bought those properties on
the day of his death. Is that right?

A. No.

Q. When did he buy them?

A. About two weeks before and one I don’t — he bought
one and two weeks later another. .

Q. He talked to you about working on them and fixing them
up?

A. Yes.

Q. Did you do any work on them?

A. Yes, I worked on both of them.

Q. How long?

A. T worked two days on one and went back and worked
about three days on another.

Q. Was that in Bristol, Virginia?

A. Yes, that was in Bristol, Virginia.

Q. Did you work on them the day he died ?

A. No, sir.

Q. Were you waiting in the bus station on the day he died?

A. I took him to it and I was coming back when he died.

RECROSS EXAMINATION BY MR RUSH:

Q. Mr. Anderson, you were asked if the Government pur-
chased or took some farming property that Mr. French had
on Pound River —
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A. That was Francis’ property.
page 31 ] Q. I will ask you if Mr. French had a good
deal of property that was sold to the United

States Government?

A. No, Idon’t think he —

Q. I mean, did he have other land he could have used for
farming purposes?

A. He had some, but it would have been pretty rough. Not
too good for farming purposes.

RECROSS EXAMINATION BY MR. BEVERLY :

Q. Who hired you to work on the.Pound River property
before the Government took it ?

A. G. Mark,

Q. G. Mark French?

A. Yes, sir.

REDIRECT EXAMINATION BY MR. SUTHERLAND:

Q. You mentioned something about you had been in his
office after his family went to Florida. Were you ever up to
the house they had formerly lived in?

A. Yes. .

Q. Was any housekeeping going on in that house?

A. No, just what he done himself.

Q. What could you see he was doing?

A. He would go in there and cook and eat and back out
and sleep up there.

And further this Deponent saith not
Signature Waived by Agreement of Counsel.

page 32 } RUFF PENNELL,
another witness of lawful age, after first being
duly sworn, deposes as follows:

DIRECT EXAMINATION BY MR. SUTHERLAND:

Q. Mr. Pennell, how old are you?
A. T am seventy-one.
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Q. Whele do you live?

A. T live over here in the forks of the road, the ﬁ1 st house
above Emory Hughes’ house.

Q. About two miles from town?

A. Yes.

Q. Did you know. G. Mark French in his lifetime ¢

A. Yes, pretty well.

Q. Tell how you were assomated with him, if you de and
to what extent?

A. T used to work for him in Scott County and a little in
town for him. That is about all I worked for him. I quit and
went to the mines.

Q. Did you buy some property from him sometime ago?

A. I bought a place off of him.

Q. About when was that?

A. Well, I don’t know just how long it has been. I don’t
have the deed.

Q. Has it been as much as a year?

A. Yes, it has been a year.

Q. Where was his family when you bought that?

A. His family was in Florida.
page 33 ] Q. Did he say anything to you about he ex-
pected to move to Florida, change his residence
or anything?

A. No, he didn’t tell me he was going to Florida. He said
if he could sell out — said my family is away and he wou]d
go to them or something like that. (

Q. Was you at his home after his family went to Florida?
Were you in the dwelling where he formerly lived in Clint-
wood after his family left?

A. Yes. I never would find him there. I would mostly find
him at his office or on the street.

Q. Prior to that time when you wanted to see him, was
his family there? '

A. No.

Q. I say, before he went to Florlda would you find his
family at home?

A. Yes, sir.
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Ruff Pennell
CROSS EXAMINATION BY MR. PHIPPS :

‘When did you buy this property? |
I don’t know the exact date. |
Is the deed on record?
Yes.
The deed will show?
Yes.
Did you pay cash?
No.
Do you owe anything on it now?
A. I’'m supposed to pay $40.00 a month.

page 34 } Q. Mr. French’s family was situated here all

A.
Q.

time?
A.
Q.
A.

Q.

the time during the spring, summer and fall?
His family didn’t. He stayed.
The only time the family wasn’t here was in the winter

I don’t know about the summer time.
‘When was the last time you worked for him?
Fifteen or twenty years.

Why would you go see him two or three years before

he died?

A.

Just to talk with him. Me and him was pretty good

friends.

Q.

A.

Q.

You have not done any Work for him in years?
No, not for a long time. :
You say you went to see him not too long before he

died, a year or two or something. What time of year was

that?
A.
Q.
A,

Q.

A.

That was just before I bought the place.

Was it spring, summer, fall? When, if you recall?

I don’t exactly know the date.

Did you ever go see him after you bought the property?
Yes, several times to make payments. He would be in

the office. : -~

Q.

He dept an office and practiced law 1egula1ly there

where he had it?

A.

I don’t know about that practicing law. I—Ie would be

in it when I was in town.
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Q. Did he have a secretary there?
page 35 } A. Yes. .
Q. He kept a secretary there at that time?
A. Not at that time he didn’t.
Q. He did keep a secretary?
A. Yes, he had a secretary.
Q. How long did he keep her?
A. Idon’t know that.

. Q. How many members did Mr. French have in his family
| at that time?
R A. Idon’t know how many children he has got. .
L Q. You don’t know how many children his family consisted
of ?

A. I know pretty near all the children was there. They
went over in Scott County.

Q. Two or three years before Mr. French died, how many
did he have in his family there?
. I didn’t see nobody but Florence. '
. Mrs. French was there too?
. Yes. :

> b

Q
A
Q. And Mr. French?
A. Yes,.
Q. And that was all the family consisted of at that tlme?
A. 1 reckon that is about right.
Q. He told you he would sell out and leave 1f he could sell
his property?
A. That’s right.

AND FURTHER THIS DEPONENT SAITH NOT
SIGNATURE WAIVED BY AGREEMENT OF COUNSEL

page 36 1 ROY STANLEY,
another witness of lawful age, after first being
duly sworn, deposes as follows:

DIRECT EXAMINATION BY MR. SUTHERLAND:

Q. Mr. Stanley, how old are you?
A. Fifty-seven.
Q. Where do you live? -
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A. On Bear Pen Creek at Isom.

Q. What is your business?

A. Farming and stripping a little coal.

Q. Did you know G. Mark French in his lifetime$

A. Yes, sir.

Q. Did you know him very well, associated with him a
great deal? .

A. Right smart, yes, sir. '

Q. During the last year or two of his life, did you hear
him say anything about changing his residence to Florida?

A. Yes, he told me a time -or two he would go to Florida.

Q. Do you know whether his family had already been gone
sometime before he died? '

A. Yes, I know his wife and girl had went down there.

Q. Were they all the family he had for the last few years,
just he and his wife and one daughter?

A. Actually, I don’t know.

Q. Did he farm each year up until the last year or two
around here?

A. Yes, he farmed a right smart up until — I had it down,
up until, I guess, two years ago.

page 37 ] ‘CROSS EXAMINATION BY MR. BEVERLY:

Q- You say that Mr. French told you he was going to leave -
Dickenson County?

A. He said he was going to go to Florida. He was going to
take and sell out here if he could and go to Florida.

Q. Did he tell you the reason for that?

A. He told me there was no future here and the taxes had
got so high he was getting out.

Q. As soon as he could sell out — is that what he told you?

A. Yes.

Q. When was that?

A. You may know the date. The ﬁrst he was telling me
is when I built that little piece of road in that gap for him,
the other side of your house at that barn and I come and told
him I fixed your road and I done that and I come down and
told Mark the next time I saw him I had that road fixed and
he said, ‘‘Let’s go see,”” and he told me on that trip.

Q. That was the only time he told you he was going?
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A. No, he told me when I took his tobacco off a year ago.

Q. About what month was it you took his tobacco off?

A. Well, it was December of last year.

Q. December 1963¢

A. Yes.

Q. Did he say he was going to leave if he could sell out
here?

A. That is what he said. _

Q. When you built that road up there between
page 38 1 me and him, I believe that was four or five years
ago, was it not?

A. I don’t remember how long it has been, but that is
the first he told me.

Q. Was he of your knowledge present in this county up
until his death?

A. Yes, sir.

Mr. Beverly: That’s all

Mr. Rush: No questions.

AND FURTHER THIS DEPONENT SAITHNOT
SIGNATURE WAIVED BY AGREEMENT OF COUNSEL

ISOM SILCOX,
another witness of lawful age, after first being duly sworn,
deposes as follows:

DIRECT EXAMINATION BY MR. SUTHERLAND:

Mr. Silcox, where do you live?

. Ilive here in town.

What is your occupation?

. Town Police.

Did you know G. Mark French in his lifetime?

Yes, sir.

Were you well acquainted with him$?

Yes.

. Did you have any conversation Wlth him in the last

year or two about his moving and making Florida his home?
A. Well, I talked with him some about it. He said that he

intended to make that his home down there.

S OPOFOPOPe
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Q. Were you and him rather close political
friends?
page 39 } A. Yes, we talked a lot.
Q. Were you a candidate for any office last
year? .
A. For Sheriff.
Q. Did you talk to him anything about voting for you?
A. He said he had done moved his voting or what you
call it to Florida and wouldn’t be able to vote here.

CROSS EXAMINATION BY MR. PHIPPS:

Q. Mr. Sileox, Mr. French had his law office here and was
practicing law the day he died, didn’t he?

A. He had his office here, I know that.

Q. That office is within two or three hundred feet of his
home, isn’t it?

A. About three hundred feet, I would say.

Q. He has maintained a regular practice here for some-
time, hasn’t he? '

A. As far as T know he has, yes.

Q. I believe he was representing your son in.a suit for
damages in the Circuit Court and it is still pending there?

A. Yes, he was to represent him the boy said. I didn’t
talk to G. Mark about that case.

Q. And also, Billy Mack Mullins had the same kind of suit
and he was representing them together? :

A. That is what the boy said. I didn’t talk to him.

Q. Those two cases were called for trial in March 1964,
were they not?

A. That’s what I was told.

Q. Mr. French was there representing them at that

time ¢
page 40 1 "A. I can’t say where he was or he wasn’t there.
Q. He died in April after that, didn’t he?

A. Yes, I believe it was.

Q. Do you recall if he didn’t come back in February of
that year and was living here at Easter time?

A. Yes, he was here at that time.

Q. Did you hear him say anything about eating twelve
eggs at Easter?
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A. No, not this &ear, I didn’t.

AND FURTHER THIS DEPONENT SAITH NOT
SIGNATURE WAIVED BY AGREEMENT OF COUNSEL

NAOMI BAKER WYNN,
another witness of lawful age, after first being duly sworn,
deposes as follows: _ -

DIRECT EXAMINATION BY MR. SUTHERLAND:
!

Q. Where do you live?

A. Clintwood, Virginia.

Q. Did you know Mr. G. Mark French in his lifetime?

A. Yes.

Q. Had you been working for him for sometime before his
death?

A. Yes.

Q. In what capacity?

A. T was his secretary.

Q. For how long had you been his secretary?

A. T started in December. He passed away in April.

Q. Where was his family during that time?

A. In Florida. :
page 41 } Q. Did you know of them leaving here or have
any conversation with his wife or any of them
about the time they left?

A. They were gone when I come home in December.

Q. Did you hear Mark French say anything about that
being his home or anything like that?

A. Yes, he has.

Q. What has he said ?

A. We were talking about the election and he said he
couldn’t vote here, all his family I think he said, but I do
know he said they were residents of Florida.

Q. I believe you say you commenced last December.

A. Yes, sir.
QROSS EXAMINATION BY MR. BEVERLY :

Q. You say you were his secretary from December 1963
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until April 1964¢

A. Yes.

Q. Were you in the office on the day of his death?

A. Yes, I was.

Q. Was he maintaining a law practice in that office?

A. Very little,

Q. He employed you part time, I believe.

A. Three days a week.

Q. Just prior to his death, what family unmarried did he

have left in his house?
A. In his house none. He was alone as far as I know.
Q I think all his family were gone except his wife and one
daughter, Florence?
page 42 } A. No, not when I started working for him.
Q. They were all married except those two?
A. Mark, Jr. and Florence and Mrs. French was in Florida.
Q. I think Mark, Jr. has stayed in Washington, D. C. most
of the time?
A. T don’t know. _
Q. I believe he has one son in Texas, one in North Caro-

"lina, one in Salem, Virginia. It that correct?

A. Asfar as I know.

Q. The only ones left at home before you went to work
for him was his wife and daughter? :

A. None of them was at home when I come back here.

Q. I believe his wife was ailing and in ill health, was she
not?

A. Idon’t know.

Q. Did he tell you on the day he left for Florida when he
was coming back?

A. He had no definite plans he said.

Q. You were still employed and workmg for him, I believe?

A. Yes. ‘

Q. After his death you were in his office for somet1me?

A. Yes.

Q Did he say anything to you why he was planmng on
going to Florida and making that his residence¢

A. No, he told me liked it there. I know he made a comment
to my mother that his floors were shiny just like hers. That
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: was before I started working for him.

page 43 } Q. I believe he had a law suit pending in the
District Court of the United States at Abingdon,

Virginia¢ -

A. T don’t know.

Q. Did you write any letters or correspondence in con-
nection with that law suit against Cumberland Bank and
Trust Company and H. Claude Pobst?

A. If T did, I don’t remember it.

Q. He never fired you or discharged you from your em-
ployment, did he?

A. No.

Q. How far from his house is the office in which you worked$

A. Well, I don’t know. I would say not over a block.

Q. Could you pick your days, the three days you worked
or regular days?

" A. No, he let me pick my own because I also worked at
the beauty shop.

Q. Would you stay pretty busy during those three days?

A. No.

Q. What were your duties?

A. Answering the telephone and takmg rent if anybody.
~ paid.

Q. Did he have several rental properties?

A. Not too many.

Q. A dozen or two?

A. T would say about a dozen.

Q. Do you take dictation?
page 44 } A. Yes.
Q. Did he dlctate to you quite a bit?

A. No, he didn’t.

Q. You did prepare some suits for him?

A. The only one that I can remember he was interested in,
I don’t remember the names, but it was a man at Clincheco
is the only one I can remember.

Q. Did he say anythmg to you about eatmg his dozen eggs
for Easter?

A. No, sir.
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CROSS EXAMINATION BY MR. RUSH:

Q. Did you help Mr. French with his books and keep a
record of his rent accounts?

A. Yes.

Q. Did you also keep a record of his expenses and law
fees?. ‘

A. Yes, sir.

REDIRECT EXAMINATION BY MR. SUTI-‘IERLAND;

Q. In your cross examination you said something that his
wife and daughter wasn’t at home or something like that.
Did you have reference to the brick home where they form-
erly lived or —

A. To the one here in Clintwood.

Q. They wasn’t here?

A. No, they were not.

page 45 } RECROSS EXAMINATION
BY MR. BEVERLY :

I believe Mr. French was here on Easter, was he not?
. No, he left here on April 4th.

If Easter come before April 4th he was here?

. I'don’t know I was working the day he passed away.
‘What day did he die?

On the 4th of April.

19642

. Yes.

P OPOPO PO

And Further This Deponent Saith Not
Signature Waived By Agreement Of Counsel.

FRANCIS FRENCH,
another witness of lawful age, after first being duly sworn,
deposes as follows:

DIRECT EXAMINATION BY MR. SUTHERLAND:

Mr. Sutherland: I next desire to introduce an authenticated
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copy of the record of a suit in the United States District
Court for the Western District of Virginia at Abingdon, filed
October 18, 1963, Civil Action No. 1090; styled G. Mark
French, -Miami, Florida, Plaintiff, Cumberland Bank and
Trust Company, a Virginia Corporation, and H. Claude
Pobst, with their respective addresses, defendants, and I shall
ask the Court to especially notice his answers to interroga-
tories in that suit which is interlined in his handwriting.
This will be marked ‘‘Proponents Exhibit No. 1.”’

Mr. Phipps: We want to at this time reserve the right to
cross examine in case it is necessary hereafter. We don’t
know what is in it, haven’t seen.it or read it and the same

thing that you are offering now.
page 46 } Mr. Sutherland: I now desire to introduce the
depositions of Michael Kenny taken at the law
office of Sibley, Giblin, King and Levenson at 605 Lincoln
Road, Miami Beach, Florida, on the 9th day of November,
1964, This will be marked ‘‘Proponents Exhibit No. 2.”’

Mr. Phipps: Of course, we further object to filing ‘‘Exhibit
No. 1’ unless it is a complete record of all that case.

Mr. Sutherland: It is. I desire to introduce the depositions
of Warren B. French taken on October 10, 1964, at the law
office of William H. Logan in the town of Woodstock, Vir-
ginia, before Sarah S. Crockett, a Notary Public, to be
marked as ‘‘Proponents Exhibit No. 3.7’

I also desire to introduce the exemplified copy of the record
of the proceedings in Dade County, Florida, wherein the
Will in question was refused probate and Francis French
was appointed as Administrator. This exemplified record is
attached to the petition of Bessie French in this case as a
part thereof. This is already on file, but T want 1t introduced
as evidence on this question.

Mr. Phipps: Counsel for beneficiary, Glenda Short, objects
to the record presented from Dade County Probate Court
because that any procedure in the state of Florida is not
binding on this Court.

Mr. Sutherland: I next desire to introduce my carbon copy
of a letter dated October 26, 1964, addressed to the District
Director of Internal Revenue, Jacksonville, Florida, and the
two replies thereto, the first dated November 4, 1964, and the
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latter November 17, 1964. (It was agreed between
page 47 1 counsel that this should be read as his deposition

as the question that I have propounded to him
under oath and his replies were as his letter states.) This will
be marked as ‘‘Proponents Exhibit No. 4.’

I next desire to introduce a letter dated November 18, 1963,
on the stationery of G. Mark French, Lawyer, 30 S. W 5th
Ave., Miami, Florida, and directed to the Director of Internal
Revenue, Richmond, Virginia, concerning Gift Taxes, to be
marked ‘‘Proponents Exhibit No. 5.”’

Mr. Phipps: We object to the introduction of this letter
as it is self-serving. 4

Q. Are you the son of G. Mark French?

A. Yes, sir.

Q. T notice in these proceedings and the record here is
that Francis French named as Executor in a paper by G.
Mark French appeared and moved the probate of the paper
as his Will insofar as it related to real estate. Are you the
Francis French mentioned in that?

A. Yes, sir.

Q. In that paper Francis French is mentloned as Executor.
Are you the person referred to as Executor?

A. Yes, sir.

Q. How old are you?

A. Thirty-nine.

Q. Where do you live?

A. Salem, Virginia.
page 48 1} Q. I notice that Francis French was appointed
and qualified in the Probate Court in Dade
County, Florida, as the Administrator of G. Mark French’s
estate. Are you the Francis French that quahﬁed there?

A. Yes, sir.

Q. I will show you two papers from the U. S. Treasury
Department, in pencil 667 W. Flagler Street, and will ask you
if these were delivered to you by me in Jacksonville, Florida?

A. Yes, sir.

Q. While in J acksonvﬂle, Florida, did you sign the papers
there?

A. Yes. I made a trip to Jacksonville to the tax office and
signed these papers.
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Mr. Sutherland: I desire to introduce these two papers
concerning which he has testified dated August 19, 1964, and
the stenographer will mark them as ‘‘Proponents Exhibit
No. 6’ and “Proponents Exhibit No. 7.”

Q. Would you know your father’s signature if it was
shown to you in writing? :

A. Yes, I would know it anywhere.

Q. I will show you what was found in his Tax Return file
and is called a Gift Tax Return for George Mark French.
‘Was that his name?

A. Yes. George Mark French.

Q. For 1963, and names his name and address as 30 S. W.

5th Avenue, Miami, Florida, and I will ask you
page 49 ] at the bottom of that and state whether or not,

in your opinion, that is your father’s handwrltmg
““@. Mark French?”’

A. That is his signature. There is not another one like
it in this country.

Mr. Sutherland: I desire to introduce that paper as ‘‘Pro-
ponents Exhibit No. 8

Q. I will show you a U. S. Partnership Return of Income
for 1963 on Form 1065, G. Mark and Florence French. Is
Florence French your sister?

A. Yes.

Q. Was your father her Committee to look after her
property?

A. Yes, sxr, he was Guardian.

Q. This is dated 2-8-64, and I will ask you if that s1gna-
ture ‘‘G. Mark French’ is your father’s handwriting?

A. Yes, it is.

Mr. Sutherland: I desire to introduce the paper just men--
tioned to be marked by the stenographer ‘““Proponents Ex- .
hibit No. 9.”

The Witness: This form was in the ﬁIe of my sister in dad-
dy’s papers that I turned over to Ben Sutherland, Trustee.

Q. Was Ben Sutherland appointed Trustee of your sister
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after your father’s death?
A. Yes, sir.

Mr. Phipps: Counsel for Glenda Short moves to strike out
all these tax returns that have been offered unless it is shown
they have actually been filed with the Internal Revenue Serv-
ice. The copies are not sufficient.

page 50 } Q. Did you see your father and associate with
him the last few years of his life very much?

A. Quite a bit. ‘

Q. Did he come to see you very often?

A. He would come about three or four times a year.

. Q. You had a law suit out there in which he represented
you in the Iast four or five years, didn’t you?

A. Yes, sir. '

- Q. In the last three or four years of his lifetime, did he
say anything to you about making Florida his home? If $0,
state the circumstances. '

A. Well, for the last five or six years, mother and dad would
go to Florida each year in the winter time and every time
we would get together he would talk about it and he said
that because of his health and he figured Dickenson County
as far as economically had had its day and he was going to
sell his property and reinvest it in Florida real estate.

Q. First, what consisted his family the last few years?

A. Mother and Florence, one sister.

Q. Did he have a home here in Clintwood, your father$

A. Yes.

Q. Do you recall anything about them going to Florida last
January was a year ago?

A. They went to Florida last January. I don’t know the
date, the exact date and I asked them to come by and see me.

They said they wouldn’t have time. They went
page 51 } from Clintwood direct to Charlotte, direct to
_ David’s house and he wanted to get to Florida

before the bad weather. :

Q. Did they say anything about making Florida their future
home? ‘ o

A. They said they were going to stay.

Q. Did your sister go along with them? /
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A. Yes, sir.

Q. After that, did you see them any more last year?

A. I saw them — we had a reunion in July of ’63 and all
" the grandchildren and all my brothers and sisters, the whole
family was together two days. '

Q. Where was that held?

A. Here in Clintwood.

Q. Did they give any reason why in Clintwood?

A. The reason why they were too many, didn’t have room
in Florida. '

Q. You attended that reunion, did you?

A. Yes.

Q. After that, in that month did you do anything?

A. Yes. After the reunion, in a few days after the kids scat-
tered back to different parts of the country I loaded up
Mother, Dad, Florence, as well as my own family and took
them to Miami, Florida.

Q. Did they take any household goods?

‘A. Cooking utensils, that is, pots, pans, iron, radio, some
of dad’s clothes, mother’s and Florence’s. I had a rack on
top of the automobile and took bedclothes, sheets, pillow

cases. -
page 53 } Q. Did they say why they were taking them?
"~ A. To make their new home.

Q. What kind of place did you unload that down there?

A. A furnished apartment.

Q. You say that you took your family along?

A. We went along too and stayed a week with them.

Q. Did you understand they expected to make that their
home thereafter?

A. Yes, sir.

Q. Did you see your mother any more after that until your
father died? -

A. No, sir, I didn’t see them until April 4th; that would
be April 5th rather.

Q. Did you have any letters from your mother or any of
them while they were down there?

A. Yes, sir.

Q. Did they say anything about their new horne?

A. Describing it and how they were liking to live in the
apartment, just generally. '
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Q. Did they say whether they were satisfied or not?
Mr. Beverly: Objected to because hearsay.

Q. Do you have those letters or destroy them?
A. T might have a few of them. I didn’t keep them for any
purpose.

Mr. Sutherland: That’s all.
page 53 ] CROSS EXAMINATION BY MR. RUSH:

Francis, were you in Florida in the summer of 1963¢
Yes, sir, the 3rd week of July 1963.

Was your father there at that time?

. Yes, sir. _

Were you visiting your mother and father in Florida?
. Yes, on vacation.

While you were in Florida in the summer of 1963, did
you and your father look at other property down there?

A. Yes, we went down below about 20 miles to Homestead,
Florida and looked at truck garden land and real estate. He
said he was no longer going to farm in Dickenson County;
that he was through; that he had farmed all his life and.that
he decided to go-ahead and farm some down there.

Q. Did your father inquire about the price of farm land
in Florida?

A. Yes, he did. ‘

Q. Do you remember about the time when your mother,
your sister and your father first went down there?

A. I would say in January 1963. I don’t remember any of
the dates. They have been there so much, off and on.-

Q. I will ask you, after your father died, if you found in
his files a return in his handwriting for State Income Tax
for 19631%

A. Yes, sir, I did.

Q. What did you do with that State Income Tax Return?

A. T took this non-resident tax return to the
page 54 1 Courthouse and presented it to Treasurer Rakes
‘ and presented him with a check of $25.96 as stated

- on the return as what State tax he owed.

oporoPro
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Q. In other words, you paid his ’63 State Income taxes in
Dickenson County?

A. Yes.

Q. What kind of form was that filed on?

A. Non-Resident.

Q. What address?

Mr. Phipps: We object. The record is the best evidence.

A. His address in Florida.

Q. Do you know whether or not your father had a bank
account in a Florida bank or whether he had had an accounnt
in a Florida bank?

A. Yes, he had one.

Q. Did your father own an automobile at the time of his
death?

A. No, sir.

Q. There has been some testimony about your father main-
tammg a law office in the town of Clintwood, Virginia. I will
ask you to state what kind of office it was? ‘What- kmd of
furniture and equipment he had in it?

A. Well, T wouldn’t call it much of an office. I wouldn’t
give $25. 00 for all the equipment in it. Burned out desk,
burned out equipment, very few law books. The law books
not all one set.

Q. I believe his office in the town of Clintwood was a small

room which he one time rented for a barbershop?

page 95 ] A. That’s true. I used to hear him say that
* when he lived in Florida he wouldn’t need a lot

of fixtures here. ,

Q. Was there a fire at the place where your father former-
ly had a law office in which most of his office equipment and
" books were burned?

A. Yes.

Q. Do you remember about when that fire was?

A. I will just say off-hand it was January 1963. 1 have
some papers on that. I am not quite sure on that..

Q. What kind of law library did he have?

A. T will say he had one as good as anybody in this sec-
tion. Quite a few volumes of books. This is one of the reasons
he decided to quit and go to Florida. It hurt-him when he
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lost his library.
Q. He never bought any law books to amount to anythmg
after that?

Mr. Beverly : Objected to as leading.
A. Not any to say. A few Virginia Reports, that’s about it.
CROSS EXAMINATION BY MR. PHIPPS:

Q. Mr. French, a few days after the fire he moved his
law office up to the place he was occupying on McClure Ave-
nue, didn’t he?

A. I would say so.

Q. Now, at the time in July when you had this reunion, he
had brought a suit in the Federal District Court in Abingdon
against Cumberland Bank and Trust Company and H. Claude

Pobst?
page 56 } A. I don’t know anything about that. That is
just hearsay.

Q. He didn’t talk to you about it?

A. He discussed he was going to law the bank, but I didn’t
know the dates.

Q. At the time you were at the reunion, did he say any-
thing to you about that?

A. He didn’t say.

Q. But you do know he had a suit in Federal Court?

A. I knew he had it in his mind to do it. That would not
have anything to do with the reunion.

Q. At the time that — or the day that he died, I believe
prior to that he had bought two pieces of property in Bristol.
" Do you know about that?

A. Since then I found out he had two pieces in Bristol.

Q. Did you know before his death he had two pieces in
Bristol ¢

A. No. We had to go to Bristol and look up these things.

Q. He said he was going to leave Dickenson County be-
cause of its economic conditions and as soon as he could
dispose of his property he had here?

A. Well, naturally if he could get the fair value of it, I

guess.




68 Supreme Court of Appeals of Virginia

Bessie French

And further this Deponent saith not
Signature Waived by Agreement of Counsel.

page 57 } BESSIE FRENCH,
a witness of lawful age, after first being duly
sworn, deposes as follows:

DIRECT EXAMINATION BY MR. RUSH :

Your name is BeSS1e French?
. Yes.
How old are you, Mrs. French?
. Seventy-six. .
You are the wife of G. Mark French?
. Yes.
How old was Mr. French when he died?
. He was seventy-four and so many months. His birthday
was J uly.

Q. At the time of his death, where was your home and
where were you living¢

A. I was living in Florida.

Q. Were any other members of the family with you?

A. Florence.

Q. Had your husband notlﬁed you that he was coming to
Florida before his death, immediately before his death?

A. Well, he had told me. Oh, yes, he told me. I was looking
for him. That was ’64, the 4th day of April.

Q. When did you and your husband and your daughter
first go to Florida to make your home? - -

A. In January 1963.

Q. What did your husband say to you when you went to
Florida in ’63 about what he was going to do? ‘

A. Well, he said he was going to Florida to
page 58 1 live.
Q. Did he say’ anything about what he was

going to do with his pr operty in this section?

A. He said he was going to sell his property as much as
he could and fast as he could.

Q. After you went there in January 1963, did you remain
in Florida?

A. I did except I did come in in ’63. I came in in July. He

POPOPOFO
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bought property when he was down. I don’t know what
month, Anyway, he bought property before he came back.
That was in ’63. We took possession of this property the 1st
day of July. Before this, we had been living in rented apart-
ments.

Q. If I understand you, when you first went you lived in
rented property?

A. Welived in rented apartments until July 1963.

Q. At that time, did your husband buy property?

A. He bought before July 1963, and we were a good bit,
several months seems to me before we got possession.

Q. Then after the summer, after or .during the summer
of 1963, you were living in property belongmg to your hus-
band?

A. Yes, we bought two apartments. One belonging to him
and one to Francis French and G. Mark French.

Q. He bought one before July 1963 and later bought an-
other piece of property?

Mr. Phipps: We object. The record is the best — the deed
is the best evidence when it was done.

Q. When did you move into the second piece of property?
A. April 4, 1964.
page 59 } Q. That was the second piece of property he
purchased in Florida?

A. Yes.

Q. During 1963, did your husband spend any time in
Florida?

A. He was down there as much as three times.

Q. Did he stay some length of time when he was down
there?

A. Yes. He usually stayed several weeks. Three or four.

Q. Did he register to vote in Florida after you went down
there in January 1963¢

A. He registered in ’64. In January ’64.

Q. Did you also register to vote in Florida?

A. Not when he did. I registered later I didn’t register
" in January.

Q. Prior to the time that you and your husband went to
Florida in January ’63, I will ask you if you and you husband
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had been to F'lorida ; that is, before that time?

A. We had gone down ten or eleven years on vacation.
Usually January, sometimes in February. Most of the time
in January. We had been going that long.

Q. During the times that you went to Florida as you say on
vacation for several years, did your husband look at any
property down there?

A. One time he went to the Bahamas in ’60 or ’61 and
bought a lot over there.

Q. Did you take any of your household articles to Florida

with you?
page 60 } A. We did in-July. He come in in July because
we were having our reunion the third week in
July. I went back. Francis French took us in his station wagon
and we loaded up with blankets, sheets, pillow cases, pots
and pans, radio, iron, clothes, and took them. That was the
last of July.

Q. When you first went to Florida in January 1963, I will
ask you if the property you lived in was already furnished?

A. You mean in the apartments we rented ?

Q. Yes.

A. The apartments usually are furnished. They are usual-
ly furnished with furniture, stove, frigidaire, a few pots and
pans, not so many, few dishes, knives, forks and spoons.

Q. The place you lived in at the time of his death, the
place you moved into, was that a house?

A. Yes, a one story house.

Q. What did your husband, Mr. French, say to you about
that house, about living there?

A. We moved into this house. That was our home. It had
been used as a rooming house, but we planned to use it for
our family and our children so they could come down and see
us.

Q. Prior to the time you went to Florida, had your husband
had rather a serious operation?

A. Two years ago last fall. That was two years ago last
fall.

Q. While you were in Florida and your husband was in
. Virginia, what time he was in Virginia, did he live by himself?
A. Yes, he did.
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Mr. Rush: That’s all.

page 61 j CROSS, EXAMINATION
| BY MR. SUTHERLAND:

Q. If T understand you, you went there in January 1963
to make it your home and you stayed there that summer
except one visit in July. Had you ever stayed there any sum-
mer before that?

Mr. Beverly : Objected to as leading and suggesting.

C Al Nd, I didn’t stay there any summer before that.
Q. You had only been there a month or two in the winters
before that. Is that correct?

Mr. Beverly: Same objection.

A. We had been there on vacations, but not there in the
summer except '63.

CROSS EXAMINATION BY MR. BEVERLY :

Q. Mrs. French, I believe you are living in your Clintwood
wood home at this time, are you not?

A. Yes. : -

Q. And have been ever since Mr. French’s death?

A Yes. '

Q. And, I think at the time of his death you and your
daughter, Florence, were living in Florida and he was living
in your Clintwood home ?

A. Yes. v

Q. At the time of his death, how long had you and Florence
lived in the house that was in the name of G. Mark French
in Florida? '

A. We moved in April 4th.

Q. Was that the day of his death?

_ A. Yes, we moved in that day.
page 62 } Q. Up until that time, you had lived in an
apartment belonging to both your husband and
your daughter? .
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A. The apartment we lived in belonged to my husband;
not my daughter.

Q. How long had you and your husband lived in your
residence in Clintwood, Virginia? -~

A. Wemoved in this house in 1920, I think. .

Q. When you left and went back with your son, Francis,
to Florida in his station wagon in ’63 in July, you say there
were with him, you and your daughter, Florence, and your
husband, G. Mark, and Francis and his family. How many of
them were they?

A. They are five and his children. Florence, Mark and me
— eight passengers.

Q. Then you left most of your household furnishings in
your home in Clintwood, did you not?

A. Well, the apartment down there was furnished with
furniture, but these little extra things, you know. The stove,
frigidaire, all these things were there. '

Q. The original furnishings are still in your house in Clint-
wood ?

A. Yes. ‘

Q. And you are living there and using those furnishings to
this day?

A. Yes, I am living there now.

Q. You, of course, are acquainted with the fact that Mr.
French had a case in Federal Court against Cumberland
Bank and Trust Company and H. Claude Pobst, are you

. not$t
page 63 1} A. T knew he had a case against the bank is

all I know.

Q. Was that brought in the summer of 1963%

A. Tdon’t know.
Mr. Beverly: That’s all.

And further this Deponent saith not
Signature Waived by Agreement of Counsel.

BEN SUTHERLAND,
another witness of lawful age, after first being duly sworn,
deposes as follows:
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DIRECT EXAMINATION BY MR.RUSH :

Q. State your name, residence and occupation.

A. Benjamin F. Sutherland Clintwood, Virginia, Attorney
at Law.

Q. How long have you been practicing law ¢

A. Fifteen years.

Q. How long have you been practicing law at Clintwood,

Virginia?
~ A. Thirteen years in this sense. Bight years of that fifteen
years period has been in the employment of Clinchfield Coal
Company at Clintwood and Dante in Russell County. ,

Q. At the present time are you one of the attorneys for
Clinchfield Coal Company?

A. Yes.

Q. What relation, if any, was G. Mark French to you?

A. An Uncle by marriage. His wife is my mother’s sister.

Q. Were you well acquainted with Mr. G. Mark French?

A. I was.
page 64 } Q. In the last two or three years of his life I
will ask you if you represented him in some litiga-
tion which he had in the Circuit Court of Dickenson County,
Virginia?

A. T represented Mr French during that period in two
cases, but I handled only the appellant phase of each case.
One case involving a zoning ordinance was appealed to the
Virginia Supreme Court and after we were unsuccessful
there, we petitioned for a review by the United States Su-
preme Court.

Q. During the last two or three years of his life, I will ask
you if he talked to you about his disposition of his property,
what his intentions were with reference to his residence and
home, and if so, just go ahead and state what he said.

A. Mr. French talked to me a number of times about the
dispositions of his property. One of the big considerations
in his mind was the effort to minimize death taxes: on his
estate. He said to me on a number of occasions that he was
trying to dispose of as much of his real estate in Dickenson
County as he could because he considered real estate to be a
poor investment in Dickenson County, and he told me on
several occasions that as soon as he could do so, he was
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leaving Dickenson County.

Q. Do you know whether or not he did leave Dickenson
County or make any effort to leave Dickenson County?

A. Yes. He considered becoming a British citizen at one
- time, but decided on residence in Miami, Florida, instead.

Q. After his decision he told you about with reference to
Miami, Florida, I will ask if he talked to you about going to

Florida?
page 65 ] A. He did. He urged me on several occasions
to sell my home in Clintwood and go to Florida
and invest in real estate.

Q. Did he talk to you as if he was interested in Flonda
real estate, and if so, tell what he said?

A. He said because of the presence of Cuban refugees
in Miami, Florida, the real estate was greatly depressed and
excellent property could be bought there now for much less
than the actual value and it was his opinion that the depres-
sion in real estate is temporary and these values will come
back to what he considered their real level.

Q. Did he ever say anything to you about the climate in
this country with the climate in Florida?

A. Yes, he did. Last winter Mr. French went to Florida
near New Year’s; probably before or shortly after New
Year’s Day. He returned to Clintwood after a few weeks. His
wife and daughter, who were the only members of his family
left in his household at that time, had gone to Florida. They
remained while he returned to Clintwood. He told me at that
time he couldn’t begin to describe to me how dreary Clint-
wood looked to him after living in Miami. He further said he
didn’t intend to ever spend another winter in Dickenson
County.

Q. Mr. Sutherland, I believe Mr. French’s law office in the
town of Clintwood, Virginia, was burned about the 1st of the
year 1963. Do you remember about that?

A. I remember when it burned. Now let me verify that

date. The building burned in January 1962.
page 66 } Q. Do you know where Mr. French was at the

time his law building in the town of Clintwood
burned?

A. He was in Florida to the best of my knowledge I wrote
him in Miami the following day and notified him of the fire
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because his zoning case was pending in the Appeal Court at
that time. No one was here lookmg after the matter and he
acknowledged the letter.

Q. In this law office which was burned in 1962, just state
what kind of library Mr. French had in there. What law books
he had in a general way.

A. He had an extensive library for a man individually.
Corpus Jurisdiction complete, Virginia Reports complete.
South Eastern Digest, many Treatsies, several dozen.

Q. After the building burned in 1962, I will ask you if he
ever replaced his law library or what he did along that line,
if anything?

A. The only thing he did was to purchase a set of the Vir-
ginia Code and purchase an incomplete set of Virginia Re-
ports, which was still incomplete. He bought about a dozen
or a dozen and a half of Southeastern 2nd.

Q. After that building burned in 1962, what kind of law
office did he have thereafter?

A. He moved his office into' an old shed which formerly
had housed a barbershop. It was heated by an oil heater. It
is the most dilapidated building in which I have ever seen

any law office anywhere.
page 67 } Q. What about the equipment he had in his
law office?

A. He had some shelving built of rough lumber for- hlS
law. books and the furniture was the steel furniture salvaged
from the burned building. The filing cabinets he has in his
office now, I believe there are four of them, were in the fire.
They are dirty. The drawers will not —of course, those that
will open will hardly close and to handle papers that come
from them looks like they been in the coal mines. He has a
desk that was in the fire. The drawers won’t open and its
covered with a strip of linoleum over the top. I will estimate
conservatively the value of his furniture is $25.00, which is
a lot more than I would pay forit.

Q. Did it look like there was much practwmg law going
on there?

A. No. People were in and out, but he had a number of
tenants he was deahng with and he wasn’t here enough to
spend any time in the practice of law. He did no chancery
work of any consequence, no appellant practice. He did very
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little work that required any typing, he had no secretary;
he did his own typing when he typed af all. The typewriter
would hardly work. The most work was consulting with people
and appearances in County Court; although he did occasional-
ly have other cases.

Q. Did Mr. French spend an amount of time seeing about
his property?

A. A great deal of time was spent in the management of
| his own property and seeing about his property in other
| places.

} Q. Do you know if Mr. French owned a sizeable acreage
| of land in Kentucky?

| A. He did.

| page 68 } Q. Did he visit that property a good deal?

| A. He did. He was there a good deal of his
| time. He made it his busmess to look at his property from
time to time.

Q. Do you know the last year Mr. French paid his poll
taxes in Dickenson County ¢

A. Mr. French last paid his poll taxes for the calendar
year 1961.

Q. Have you examined the records in the Clerk’s Office
of Dickenson County as to conveyances made by Mr. French
within the last five years?

A. Yes.

Q. About how many parcels of property has he made with-
in the last five years? About how many conveyances are
shown of record?

A. I find in the year 1958 five conveyances by Mr. French
of record in the Clerk’s Office in Dickenson County, two in
1959, none in 1960, four in 1961, two in 1962, nine in 1963,
and none thereafter. On the day before me. French died 1
was in his office. Some people were there and after they left
I sat and talked to him awhile. He told me at that time he was
going to Florida the next day. He did start the next day and
died on the way. He said to me — this is the substance: ‘‘I
am quitting the practice of law here. I find there is no thrill
anymore. I am doing a lot of hard work. I cannot work ef-
fectlvely as I used to and I am going to retire and take it
easy.’
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page 69 1 CROSS EXAMINATION BY MR. PHIPPS:

Q. You testified he sold nine tracts of land or made nine
conveyances in ’63. Was most of them made to the United
States Government?

A. Five were made to the United States Government.

Q. They were.taken in connection with the John W. Flan-
nagan Project?

A. Yes.

Q. At the time Mr. French’s office was burned in 1962,
after he came back here from his vacation in Florida he
immediately moved his office up the street about three or four
hundred feet from where his original office was near his home
and opened his office ¢

A. I don’t know how immediate, but my recollection is it
was soon. '

Q. That is the same office he was working in the day before
he died, the day you were in there talking to him ¢

A. Yes, sir.

Q. He had several cases pending in the Circuit Court of
Dickenson County at he time he died, did he not, civil and
criminal ¢

A. T can’t say about criminal postively, but he had several
civil cases. Three or four possibly.

- Q. Now, at the time he was talking about going to Florida,

he had his own case pending in the Federal District Court

for the Western District of Virginia against the Cumberland

Bank and Trust Company and H. Claude Pobst, didn’t he?

A. Mr. Phipps, I know that he ﬁled a suit in

page 70 17 the United States District Court for the Western

District of Virginia against Cumberland Bank

and Trust Company and Mr. Pobst. I just don’t know the
date that he filed that suit.

Q. There was one pending though?

‘A. He did file one and it is my information that it was
dismissed.

Q. And in that it was necessary to have diversity of citizen-
ship before he could bave a suit in the Federal Court?

A. I think that is right.

Q. You say he talked to you about his property. Did he
tell you since he bad claimed he moved to Florida he went to
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the City of Bristol and bought two pieces of land ?

A. No.

Q. Do you know when he bought that property in Bristol?
Do you have a copy of the deed showing the date?

A. No. All my information about his purchase of property
in Bristol is hearsay, which I have acquired since his death.

Q. You say he was going to dispose of his real estate be-
cause he didn’t see any future in Dickenson County Did he
say anythmg about his personal property.?

A. No, sir. He told me when I bought my home in Clint-
wood a few years ago that I was making a mistake; that I
ought not to invest in real estate in Dickenson Count’y.

Q. How long have you had your house built?

A. Five and a half years, approximately.

* * * * *
page 72 }
* * * * %
HANSEL FLEMING, '

a witness of lawful age, after first being duly sworn, deposes
as follows:

DIRECT EXAMINATION BY MR. PHIPPS :

Q. Give your name, age, residence and occupatlon '

- A. Hansel Fleming, age 55, County Judge and Attorney
at Law and live at Clintwood, V1rg1n1a ,

Q. How long have you been County Judge?

A. I have been ayear the first of January, 1965.

Q. I Dbelieve you have been Commonwealth’s Attorney for
Dickenson County, have you not?

A. Yes, sir.

Q. Will you state how long?

A. Eighteen and a half years. -

Q. During the time that you practiced law, were you famil-
iar with Mr. G. Mark French?

A. Yes, sir.
page 73 ] Q. Was he a practicing attorney in this county
all during the time you have been practicing law?
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A. Yes, sir.

Q. Do you recall what day that Mr. French died?

A. I am not too certain, but I believe it was on April 4,
1964.

Q. On that day, were you holding Court as County J udge
of this County at Haysi?

A. Yes, I was.

Q. I will ask you if Mr. G. Mark French was present at
that session of your Court and whether or not he appeared
in any cases?

A. Yes, he was present on that day. There was a collecting
firm from West Virginia, a Samuel Solins, who I understand
represent these people. Due to the fact that they have to have
a local attorney to associate themselves with in this county
and Mr. French was there on that day.

Q. What time of day was it he appeared in your Court that
day?

A. T believe we had the civil cases on that day around
eleven o’clock in the morning.

Q. Did he appear in several civil cases there on that day?

A. Yes, he did.

Q. Did you see him at twelve o’clock when you adjourned
for lunch time?

A. I don’t recall. I don’t believe I did.
page 74 } Q. But you saw him immediately before that?

A. Yes, but the reason that I know that Mr.
French was present on that day was because I had a great
deal of other cases to try and it was somewhat late by the
time I got to Clintwood, and a short time after I got to
Clintwood I heard about his death at Bristol, Virginia.

Q. During the time you have known Mr. French as practic-
ing attorney, has he practiced in other counties besides
Dickenson County? :

A. Yes, I think he practiced in Dickenson, Wise, Buchanan,
Russell ; all over this section of Southwest Virginia.

Q. Did he maintain a law office in the town of Clintwood,
Virginia?

A. Yes, he did.

Q. Did he maintain that all during the time you have been
a practicing attorney?

A. To my knowledge, he did.
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Q. State whether or not that Mr. French had lived in Clint-
wood during the time he was a practicing attorney as long as
you have known him ¢

A. As long as I have known him he has been in Clintwood.

Q. Where did he have his home?

A. It was here in town just down the street from the Court-
house. I forgot the name of that street. I believe it is Me-
Clure Avenue. I would say 150 or 200 yards from the Court-
house. .

Q. Does he have a brick home?

A. Yes.
page 75 } Q. Did he and his family live in this home?

A. Yes, he did. I know I came to Clintwood
here when I was about nine years old in 1919, and he was
here then.

Q. On the day that Mr. French died if you can state, state
whether or not he had other cases not disposed of and pend-
ing before you at that time?

A. Well, I don’t know where he had cases that had not
been disposed of or not, but he always had cases every trial
day at Haysi. Civil cases who he was associated with Samuel
Solins, Attorney from a West Virginia Collecting Agency.
I am pretty sure he had other cases pending.

Q. I will further ask you that prior to the death of Mr.
French and in the practicing of law in the county, state
whether or not you have known of him being gone for -any
length of time?

A. Not for any great deal length of time. I was very well

" acquainted with Mr. French and about as long as I have

known him to be away from the town would be a week or
ten days at the most and that has been more or less recently
for the last year and a half or so. I know he talked to me
about buying some property in Florida and I have known
him to be down there for a week or ten days at a time, telling
me he was going to see about it.

CROSS EXAMINATION BY MR. SUTHERLAND :

Q. His law office that he first built here in the townm of
Clintwood was destroyed by fire along with his library about
1961 or 1962, didn’t it?
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A. I would say that is about when it was burned
page 76 1 down.

Q. It was several months before he established
another office, wasn’t it?

A. Well, it might have been some liftle time before he .
moved across and up the street to another office. .

Q. You mentioned that he had a brick home. He built that
years ago, did he not?

A. He must have built that brick home before my father
moved from Clinchco to Clintwood. I don’t remember when
he built that home. The best I remember it was built when I
came here in 1919 or ’20.

Q. He likewise has a brick building on the street of his
dwelling where Tom Mullins conducts some kind of business?

A. Tt has a brick front on this building.

Q. He likewise owns a lot with an alley between it in which
Val Hilton lives?

A. Yes, I think so.

Q. And he has owned them ever since you have been here?

A. Ever since I can remember.

Q. Did you know in 1961 of him going to Nassau in the
Bahamas and buying a lot there and being gone several weeks?

A. Yes, I heard of him going down in that country, but
I don’t remember how long he was gone.

Q. Has not he and his wife and daughter been making
their home in Florida for three or four years before he died
during the winter months?

A. I think he would go down to Florida and stay short
periods of time. I don’t know where he was making his home

there or not.
page 77 1 Q. His home for the last several years — or
- his family has been just himself, his wife and
invalid daughter, isn’t that correct?

A. I think that is correct. Just his wife and one daughter
been living here in town for the last few years.

Q. Did you know of them moving away or going away just
after Christmas in 63 to Miami?

A. I know he would take an occasional trip to Florida,
but wheréabouts in Florida, I don’t know. I know he talked
to me about buying this property in Florida.

Q. Until his death from January 1962, had you seen his wife
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or daughter in Clintwood more than once? '

A. Well, I don’t know. I would see his daughter occasional-
ly but at that time I don’t remember where I saw her or not,
and Mrs. French, I don’t guess I have seen her very many
times up in town because she didn’t come up in town very
often.

CROSS EXAMINATION BY MR. RUSH:

Q. Mr. Fleming, have you been at the law office that Mr.
French had at the time of his death in Clintwood?

A. Yes, I have been in his law office several times. In fact,
I have taken depositions in his law office.

Q. Isn’t it a fact that he has practically nothing in that
office in the way of furniture and equipment?

A. Well, he didn’t have too much. I don’t remember pay-
ing much attention to it.

Q. Don’t you remember his office furmture was the stuff

that had been in a fire and he had no book cases
page 78 } and the place didn’t look like much going on?
A. T thought he had his law office about the
cleanest of any office I had seen of Mr. French’s. I had been
in the old office and books all over the table and in the floor,
but this office had a linoleum rug and was cleaned and looked
better than the other one.

Q. But he had practically no other equipment ?

A. Not too much equipment.

Q. Do you remember about the old desk he had?

A. I don’t remember about the type of desk, but I know he
had an oil stove in the back of it.

Q. And he had very few books in this office when he died?

A. I don’t think he had very many book in the office.

Q. Mr. Fleming, you mentioned about Mr. French was in
your Court on the day he died. Did he tell you that day he
-was going to Florida?

A. T am not certain, but I believe he did.

Q. And these cases you talk about having at Haysi they
were collection cases ; that is, cases to collect debts?

A. Yes, most of them were and he would on occasion defend
in criminal cases.

Q. Mr. Fleming, I will ask you if Mr. French d1dn 't spend
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a great deal of time going from place to place looking after
his property in Dickenson County and Kentucky?

A. Yes, he did.

Q. And he didn’t stay in his office very much, did he?

A. No, he wasn’t in his office — I don’t think
page 79 1 he kept any regular office hours and it has been
that way about ever since I can remember it.

Q. Mr. Fleming, did Mr. French live in the house he had in
Clintwood by himself?

A. I assumed his wife and daughter was with him what
time she wasn’t with him in Florida. When she was down
there I guess he lived in the house by himself.

Q. Do you know that during last year his wife wasn’t here?

A. I just don’t know.

Q. Do you know anything about where Mr. French took his
meals? . _

A. No, I don’t. I know he had some sickness and it seems
to me like he had some kind of operation. He did go to
Tlorida to have it done. He said something about some type
of skin cancer. He went to Florida to have it removed.

Mr. Rush: That’s all.
REDIRECT EXAMINATION BY MR. PHIPPS :

Q. At the time you were in his office, did he have a secre-
tary?

A. Yes, I have been in his oﬁice many times and he had
different secretaries. The last time I believe he had one of
Henry Short’s little girls taking the evidence.

Q. Three or four months before he died, were you in there
and know where he had a secretary then or not?

A. I don’t believe Mr. French had a regular
page 80 ] secretary. Just when he had something to do he
© would get different girls. Most of the time one

of the Short girls if they were available.

And further this Deponent saith not -
Signature Waived by Agreement of Counsel.
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FEARL COLLEY,
another witness of lanul age, after ﬁrst being duly sworn,
deposes as follows:

DIRECT EXAMINATION BY MR. BEVERLY :

Q. Please state your name, age, residence and occupation.

A. Fearl Colley, live at Route 3, Clintwood, Virginia, age
49, Commissioner of Revenue.:

Q You are Commissioner of Revenue of chkenson County?

A. Yes, sir.

Q. Mr. Colley, in the course of your duties as Commissioner
of Revenue, do you collect taxes from business and profes-
sional people in Dickenson County ¢

A. Yes, sir.

Q. Are you acquainted with Mr. G. Mark French now de-
ceased?

A. Yes, sir, I was.

Q. How long had you known him ¢

A. All my life.

Q. What was his occupation? :

A. Well, he was an attorney and I don’t know, possibly a
farmer. 1 don’t know where he claimed himself as a farmer
or not. I guess he did though.

Q. What was he doing at that time of his death?
page 81 } A. T reckon his usual occupation. He was still
attorney and farmer as far as I know.

Q. I will ask you if he was assessed and taxed for his
state license to practice in Dickenson County ?

A. Yes, he was.

Q. That was for the year 1964‘?

A. That was 1964.

Q. Did he pay his 1964 license?

A. Yes, sir. He did. :

Q. Do you have in your possession a copy of his license
marked ‘paid’?

A. I do.

Q. Is that a part of the records of your office?

A. Ttis. It is our copy of his license.
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Q. During your own knowledge of Mr. French, where did
he live?

A. Here in Clintwood as far as I know

Q. How far from the Courthouse?

A. T don’t guess it is over one-tenth of a mile.

Q. Do you know where his law office was at the time of his
death?

A. I know about where it was. I don’t know the exact
building.

Q. Was that on the street straight down from the Court-
house a hundred yards or so?

A. Yes, I think so.
page 82 } Q. Was that office within a hundred yards or
so of his house?
. I'would think so. 100 or 200 yards.

Q. When was this application for state license issued?

A. January 31, 1964.

Q. What date was it paid?

A. The same day. January 31, 1964.

Q. And that payment was for license to practice for the
period beginning January 1, 1964, and ending December 31,
19647

A. That’s right.

Q. What was the amount of that license?

A. $25.00 and a .75¢ fee.

Mr. Beverly: That’s,all.
CROSS EXAMINATION BY MR. SUTHERLAND :

Q. He was a practicing lawyer for the last 25 or 30 years,
wasn’t he, Mr. Colley?

A. As far as I know. He has been an attorney as long as
I can remember.

Q. Prior to the year 1963, was he assessed with consider-
able personal property in this county?$

A. Yes, he had been assessed with livestock and automobile
up until 1964, I believe.

Q. Do you have your records so you can answer the last
year he was assessed with any personal property?
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A. I believe in 1963. I am not positive, but I believe that’s
right.
page 83 } Q. I would like for you to ascertain that. You
can do it by telephone. It’s all right with me.

A. (Witness calls on telephone) Yes, we did have him as-
sessed in ’63 with personal property.

Q. Do you know whether or not he pald any poll taxes
after the year 1961%

A. No, I don’t know that he did.

Q. In addition to being an attorney and a farmer he like-
wise had leased several little coal mines in the county for
the last few years, had he not?

A. Yes, I think he had.

Q. He was quite a substantial land owner and has been
so since you have been Commissioner?$ -

A. Yes.

Q. Just give your best estimate of the number of tracts of
land he has been assessed with during that time ¢

A. I will say he must have had at least fifty. That might
be under. I don’t think it is over.

Q. Had you noticed there had been transferred from him
several tracts in the last few years?

A. Yes, he had transferred some of it to some of his boys
I remember of.

Q. Hadn’t he transferred several tracts to the Government?

A. Yes, he had.

Q. Even to several private parties?

A. Yes, he had let some land go in the last few
page 84 1 years. He deeded some to the boys or sold it and
quite a bit to the Government. I believe he sold a

little more to outsiders.

Q. Do you know why he wasn’t assessed with any taxes in
1964 %

A. That’s personal property?

Q. Yes.

A. Well, he had let all of his cattle go and he didn’t have
any automoblle

'CROSS EXAMINATION BY MR. RUSH :

Q. Mr. Colley, during the last two years of Mr. French’s
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life, hadn’t you heard about him making frequent trips to
Florida and staying down there part of his time?

A. Yes. In fact, I had talked to him about some of his
trips down there. I asked him a lot of questions about it.

Q. Did he tell you about his wife and daughter being in
Florida and living down there?

A. I don’t believe he ever did. I don’t believe he men-
tioned it.

Q. I will ask you if Mr. French didn’t spend a great deal
of his time at farming and looking after his property?

A. Yes, I think so. More than he did practicing law, I
think.

REDIRECT EXAMINATION BY MR. BEVERLY:

Q. Mr. Colley, I believe that when they imposed what is
called the ‘“Strip Tag Tax’’ on automobiles, County Tags —
that most of the personal property taxes were done away

with at that time?
page 85 } A. That’s right. All household taxes were done
away with. :

Q. Was it your understanding that the Government took
his farm on Pound River that he was mainly engaged in
farming on? _ .

A. T can’t remember that. I don’t know where they come
to terms or took it.

Q. But his farm did lie within the taking boundary of the
John W. Flannagan Reservoir?

A. Oh, yes. One of his farms, maybe.

Q. So if he had no automobile and disposed of his live-
stock, niothing was left that would ordinarily be taxable, would
they? '

A. No, sir. Not as far as personal property.

Q. Did Mr. French, to your knowledge, have an operator’s
license for an automobile?

A. I don’t know. I hadn’t seen Mr. French driving any for
the last few years.

’

Mr. Beverly: I think that’s all.
Mr. Sutherland: That’s all.
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And futher this Deponent saith n(’)t
Signature Waived by Agreement of Counsel.

DAVID LEWIS GARRETT,
another witness of lawful age, after first being duly sworn,
deposes as follows:

DIRECT EXAMINATION BY MR. PHIPPS :

Q. Is your name Lewis Garrett?

A. Yes, sir.

page 86} Q. Where do you live, Mr. Garrett?
A. Here in the town of Clintwood.

How old are you?
Thirty-five.
Did you know Mr. G. Mark French during his lifetime? -
. Yes, sir. B
How long have you known him?
. T have known him fifteen years, anyway.
. During his lifetime, did you have him represent you
in Court in any cases?

A. Yes, sir, several cases.

Q. At the time of Mr. French’s death; state whether or
not he was representing you in a case or two of the Common-
wealth against you in the Circuit Court of Dickenson Coun-
ty? ' - .

A. Well, he had represented me prior to his death, just a
few weeks maybe, in Dickenson County and at the time of
his death he was attorney for me in a criminal case in Wise
County. In other words, I had been in Pound and tried: in
Mayor’s Court'and I appealed to Circuit Court in Wise Coun-
ty.

Q. Had you also had a case in Dickenson County?

A. Yes, at the time. Like I say I had that one pending, but
he died before the case was heard.

Q. How many years off and on had you employed Mr.
French as your attorney?

A.'T guess the first legal work he done for me was around

OPOPOFE

1955 or 1956.
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Q. Where was he living at that time?
page 87 } A. In Clintwood, Virginia.

Q. And he was living in Clintwood at the time
of his death? :

A. As far as I know his residence was over here at Clint-
wood. That is where I always went to his home and seen him.
That is the brick house here in Clintwood ?

. Yes, sir. I have been over there several times.

Did you ever see him in his office ?

. Yes, sir.

Did he maintain on office here ?

. Yes, sir, he did.

‘Where did he have it?

. I don’t know the name of the street. It was down here
d1rectly down from the Courthouse beside of or in the same
area of the hardware and I forget the name of the hardware.

Q. That is just above Fred Carter’s Hardware?

A. Yes.

Q. And directly across from the Clintwood-Colley Funeral
Home?

A. Yes.

Q. How far is it from where he maintained his office to his
home?

A. Not over one hundred yards, I would say.’

Q. Did you see him in his office or his home at the time
you went to see him about the case that was pending?

A. At both places. In other words, we had some cor-

respondence going with the Court and so forth
page 88 1 and so on. I would go to his office and if he wasn’t
there I would go on to his home.

POPOPOPO

CROSS EXAMINATION BY MR. SUTHERLAND:

Q. When you went to his home, did you see his wife or

daughter there?

A. No, sir, I can’t say. I didn’t know his wife or daughter,
but an old lady was there a time or two when I was there.

Q. How long before his death until you had seen that
elderly lady.there?

A. I would say the last time — the lady I saw I can’t swear
was his wife because I didn’t know her. I had seen the same
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woman there. The last time I saw here there before his
death I will say approximately four months, the approximate
time. I can’t say for sure.

Q That was around Christmas in ’63? .

. No, sir. It was around — I don’t remember the month
the man died in, but it was apprommately four months prior
to his death.

Q. Didn’t you understand that his Wlfe and daughter had
gone to Florida to make their home?

A. Well, Mr. French had mentioned to me about purchas-
ing some property in Florida and also mentioned several
things concerning the property and asked me if I would like
to make a trip to Florida. In fact, I was in Bristol the same
time he died. He mentioned to me he had some holdings or
land or property in Florida. He did tell me he planned on
moving to Florida; that there wasn’t nothing around here
and advised me that a young fellow like me ought to get on
out of this part of the country and so forth and so on.

page 89 1 Mr. Sutherland : That’s all..

And futher this Deponent saith not.
Signature Waived by Agreement of Counsel.

J.C.STANLEY,
another witness of lawful age, after first being duly sworn,
deposes as follows:

DIRECT EXAMINATION BY MR. PHIPPS:

Q. Give your name, age, residence and occupation.

A. J. C. Stanley, age 45, live at Clintwood, Virginia, and
Deputy Clerk of the Circuit Court of Dickenson County.

Q. As Deputy Clerk, do you have charge of the records of
the Clerk’s Office of chkenson County?

A. I do.

Q. I will ask you if you have with you the Court docket of
Dickenson County for the years 1963 and 1964 and probably
years prior to that?

A. 1 have 1963 and ’64.

Q. I will ask you to look.in the Motion Docket prior to




Francis French, Executor, etec., et al. v. Glenda Short 91

J. C. Stanley

April 1964 and will ask you to look and see if you find a
case there of Benny Silcox against Leonard E. Mullins. The
number of that case is 2734 and will ask you if 2735 is Billy

Mack Mullins against Leonard E. Mullins? .

A. Yes.

Q. Who represénted Billy Mack Mullins and Benny Silcox
in those cases?

A. G. Mark French.

Q. I will ask you to look on the same docket and see if

there ig a case of Jonas Jessee against V. L. Bird?
page 90 } A. Yes, a Civil case No. 2644.
Q. Do you know who represented Jonas Jessee
in that case? ‘

. A. I believe that was one of Mark’s cases too, I believe.
That is just from memory. I would have to check the record
to be sure.

Q. I will ask you if those three cases as you have referred
to, the Silcox case and the Billy Mack Mullins and Jonas
Jessee case if they are still pending on the docket$

A. They are.

Q. I will ask you to look on ‘the Civil Appeal docket, the
’64 and see if you find a case there of G. Mark French agamst
Ova Lattle? , ,

A. (Witness checks docket) I have not found it so far.

Q. I will ask you to look on the Civil Appeal cases and see
if there is a case of William Kelly against Russell Hall?

A. Yes.

Q. Was that case pending at the time of his death ¢

A. It was.

Q. Who represented Mr. Kelly in that case?

A. Mr. French. v ]

Q. I will ask you to look on the Civil Appeal docket and
ask you if a case of Milsie Counts is pending against Carmel
Fuller and others?

A. Yes.

Q. What number is that?

A. 2698.

Q. Is that case still pending on the docket of this Court?

A. It is.
page 91 1} Q. Do you know who was one of the attorneys
' in that case? Where Mr. French was or not?
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A. I believe Mr. French was.

Q. I will ask you to look at the Criminal Appeals docket
No. 2709.

A. Commonwealth of Virgmia vs. G. Mark French and it
was appealed.

Q. When was that on the Court docket?

A. December 1963.

Q. What was done with that case?

A. That was dismissed on the motion: of the Common-
wealth’s Attorney.

Q. Do you know of any other cases Mr. French appeared
in during the year ’63 or ’64 or do you remember of any
other cases?

A. I remember one in particular. Commonwealth against
Lewis David Garrett. I remember that in particular.

Q. Was there a case pending on the docket at the June
Term of Court 1964 against Lewis Garrett, and if so, state
who was the attorney in that case for Mr. Garrett, if you
know?

A. One in October ’63, October Term ’63.- There are two
cases.

Q. What is the style of the cases?

A. Commonwealth Vs, Lewis Dawid Garrett. Two cases.

Q. Do you know who was the attorney for Lewis Garrett
in those two cases? ‘

A. Mr. French.

Q. How long have you been living in Clintwood ?
page 92 } A. Since 1941.
Q. Were you well acquainted with Mr. French?

A. Yes, sir.

Q. State whether or not he practiced law in Dickenson
County ever since you came to Chntwood?

. He has.

. Did he maintain an ofﬁce in Chntwood?

. He did.

. I believe he had an office to burn here, did he not?

. Yes, sir.

. State whether or not he maintained an office after that?
. He did.

. Where was that?
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A. Across the street.

Q. Not far from his first office ?

A. That’s right. Not far from where his office burned.

Q. How far was this new office located from his brick home
and residence here in Clintwood$

A. I would say approximately 150 feet, something hke
that.

Mr. Phipps: That’s all. ’
CROSS EXAMINATION BY MR. SUTHERLAND :

Q. These cases you have mentioned in which Mr. French
was attorney they were rather inconsequential cases, were .
they not? In other words, no amount of property much in-
volved or nothing serious alleged in the warrants?

A. They are misdemeanor cases and some for judgment in

civil cases.
page 93 } Q. How long had those civil cases been pend-
ing, if you can recall?

A. The two referred to: Benny Silcox and Mullins cases
against Leonard E. Mullins they'had not been instituted very

long when Mr. F'rench died, as well as I can recall.

"~ Q. Five or six years ago Mr. French would have been
attorney in a great many more cases than that?

A. I didn’t attend Court prior to ’60. I was in the furni-
ture business.

CROSS EXAMINATION BY MR. RUSH:

Q. Mr. Stanley, were you ever in Mr. French’s office?
That is the one he had at the time of his death?

A. Imight have been there one time.

Q. Do you know what he had in there in the way of equip-
ment?

A. No, Idon’t.

Q. I will ask you if Mr. French didn’t spend a good deal
of his time farming and looking after his property?

A. Yes, he farmed now.

Q. You knew of him taking frequent trips to Florida and
staying there some?
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L
A. Yes, sir, he would tell me. I bought some tobacco allot-
ments off of him last spring.
Q. You knew his family was in Florida for some time?
A. Yes, he told me his family was in Florida.

REDIRECT EXAMINATION BY MR. PHIPPS:

Q. Mr. Stanley, the last few years or a num-
‘ page 94 1 ber of years, has he maintained about the same
practice he had over the years?
A. I can’t see too much difference in the last five years.
Q. Just prior to his death, was he maintaining about the
same kind of practice he had been for the last few years?
~A. I would say so, yes.
Q. He appeared quite often in County Court as well as
Circuit Court?
A. Yes, I had seen him in County Court.

And furtlher this Deponent saith not
Signature. Waived by Agreement of Counsel.

Mr. Beverly: We desire at this time to file on behalf of
Glenda Short a photogstatic copy of a Court file showing a
case in the District Court of the United State at Abingdon
shown as Civeil Action No. 1035, styled: G. Mark French Vs.
Cumberland Bank and Trust Compa/ny and H. Claude Pobst
and we will request the Reporter taking this evidence to
mark that ‘“Glenda Short Exhibit A,’’ including the motion
filed on April 3, 1963; the summons filed April 16, 1963; the
Motion of Defendants to Dismiss Plaintiff’s Action filed April
26, 1963; the Interrogatories to be Answered by Plaintiff
filed August 2, 1963; Answer to Interrogatories filed August
6, 1963; Notes of Authorities on Motion to Dismiss for Lack
of Jurisdiction filed August 14, 1963 ; Letter from R. E. Booker
to H. Claude Pobst filed August 14, 1963; Ordered entered
in the case by Judge Barksdale on the 15th day of August,
1963; a Motion to Vacate Order and Grant a Re-Hearing
filed August 24, 1963, with exhibits filed therewith; Objection
to Plaintiff’s Motion to Vacate Order and Grant a Re-

Hearing filed August 28, 1963; and order of
page 95 1 Judge Barksdale entered on Spetember 12, 1963,
filed September 13, 1963, in which the Court re-
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fused the plaintiff’s motion to vacate its prior order dis-
missing the case because of lack of diversity of citizenship.

Mr. Phipps: We want to call Walter Lee Rush as a witness.

W. L. RUSH,

a witness of lawful age, after first being duly sworn, deposes
as follows:

DIRECT EXAMINATION BY MR. PHIPPS:

Q. Please state your name, age, residence and occupation.

A. Walter Lee Rush, 66 years, attorney at law, live in Clint-
wood, Virginia, at this time.

Q. You were a brother-in-law to Mr. French, were you not?

A. Yes, sir.

- Q. And since he died, I believe you have been looking after
and trying to locate his property, have you not$

A. I have.

Q. About how many tracts of land did Mr. French own in
Dickenson County at the time of his death and adjoining
counties?

A. He owned between fifty or sixty separate parcels in
Dickenson County and he owned, as well as I can tell, about
000 acres of land in Kentucky and he owned two pieces in
Bristol and property in Miami, Florida and one-half interest
in a farm in Shenandoah County. -

Q. Did he own any property in Scott and Wise counties?
A. Not that I know of.

Q. Mr. Rush, do you have a copy or record of the time

that Mr. French bought this Bristol property? If

page 96 1 you do have, will you please give the date of the
purchase of the property?

A. He bought one piece of property in Bristol by deed dated
February 7, 1964, and he later purchased a small piece of
property as to which I have not seen the deed, but it was
within two or three days of his death. A :

Q. Mr. French was an extensive owner of stock in the
Cumberland Bank and Trust Company, was he not?

A. He was.
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Q. How many shares did he have in that, if you know?

A. He had 417 shares.

Q. Was Mr. French indebted at the time of his death?

A. He was.

Q. I will ask you if he had borrowed money from various
banks in Southwest Virginia prior to his death?

A. Yes. I can’t give you the dates he borrowed this money,
but at the time of his death he owed money to two or three
banks in Southwest Virginia.

. Q. Did he owe money to the Peoples Bank of Pound?

A. Yes, he did.

Q. State whether or not he had any of his stock up for
collateral for a loan from that bank?

A. He did. -

Q. Do you know how many shares he had?

A. I do not have that record with me, but as I remember,
there was more than 100 shares.

Q. Now, I will ask you if he was a borrower of money

from the Ewing Bank in Lee County ?
page 97 } A. He owed money to the Bank of Ewing in
Lee County at the time of his death. I do not
know when he borrowed it.

Q. Did he have any of his stock as collateral to this loan?

A. He did. '

Q. Do you know how many how many shares he had for
that?

A. Idon’t know that.

Q. Will you furnish the secretary with the amount of stock
that was collateral in the Pound and Ewing Banks and file
as a part of your depositions? :

A. T will

Q. I will ask you also if Mr. French had borrowed money
from the St. Paul National Bank?

A. Yes, sometime ago from the St. Paul National Bank.

Q. State whether or not he had his stock put up as col-
lateral to this loan?

A. He had.

Q. Do you know how many shares he had pledged to the
bank to secure his loan?

A. No.

Q. Will you furnish the secretary with this information$
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A. Yes.

Q. Did he owe a bank in Bristol Vlrglnla, too?

A. Not to my knowledge.

Q. Have' you found where he owed any other bank any
money in this section?

A. He owed the Cumberland Bank and Trust
page 98 1 Company at Clintwood.

Q. State whether or not he had any of his
stock as collateral to that loan?

A. No, he didn’t.

Q. Did he own any other stocks or bonds that you know
of other than what he had in the Cumberland Bank and Trust
Company?

A. The only other stock that he owned as far as I have
been able to find is 35 shares of Southern States Cooperative
Stock, which I understand is worth a dollar per share and
two shares in Texas Company.

Mr. Phipps: I guess that’s all.

CROSS EXAMINATION BY MR. SUTHERLAND:

Q. The property that he bought in Bristol, how much had .
he paid on it and how much was due?

A. The first piece of property he bought in Bristol was an
apartment building for two families for which the considera-
tion was $9,000.00, and on which he paid $1,056.47. The last
piece of property he bought in Bristol was a house and lot,
very small house and very poor condition, what I would
call slum property, which he bought for the sum of $2,000.00,
and paid $1,000.00 in cash.

Mr. Sutherland: That’s all.

Mr. Phipps: Counsel for Glenda Short at this time moves
for a continuance of the taking of these depositions until the
23rd day of December, 1964, at 10:00 A. M.

* * * * *
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* * *

BENNY SILCOX,
a witness of lawful age, after first being duly sworn, deposes
as follows:

DIRECT EXAMINATION BY MR. BEVERLY :

Q. Please state your name, age, residence and occupation.

A, Henry B. Silcox, 22, live at Clintwood, and I am a
student.

Q. You are commonly known as Benny Silcox, I believe?

A. Yes, sir.

Q. Prior to his death, were you acquainted with G. Mark
French?

A. Yes, sir.

: Q. Have you in your lifetime had occasion to
page 100 } call upon him for his services as a lawyer?
A. Yes, sir.

Q. Approximately how many times have you used him in
that capacity, to your knowledge?

A. I have asked him about a couple of small things that
didn’t amount to much, but one time I considered him as a
lawyer.

Q. Did he represent you in a case pending in the Circuit
. Court of Dickenson County prior to his death?

A. Yes.

Q. Who was that case against?

A. Leonard Mullins.

Q. What kind of case was it?

A. A law suit.

Q. Was it a suit for damages for injuries you recelved
issuing from an automobile accident ?

A. Yes.

Q. How much was the suit for?

A. He had erased and scratched out. Mine was $10,000.00.

Q. Did Mr. French have that on a contingent basis; that
is, part of what you might recover in a law suit ?

A. He never did say. I imagine so.
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Q. When did the accident occur?
A. A year ago this past August.
Q. In August 19631
A. Yes.
Q. When was the suit filed ?
A. I don’t know. I think it went about three
page 101 } months before we filed it.
Q. Was the suit continued at any of the terms
of Court?
A. Well, me and Bill Mack. He was in the case with me.
Q. There were two suits?
A. Yes.
Q. Bill Mack Mullins?
A. Yes.
Q. He also sued for damages? ’

. A. Yes. This fellow told us that McAfee and Cline specified -
in this kind of case. It come up twice in Court. They said
they would let us know something about it and we didn’t hear
from them until — well, a month ago. I got a letter from
him saying if we wanted to go ahead and go through with
it for us to call them and I have not been back to see them.

Q. Was it then you engaged G. Mark French?

A. No, I had G. Mark first and G. Mark died and we heard
that they specified in that kind of cases.

Q. You had G. Mark until his death then you saw Cline
and McAfee, the other lawyers?

A. Yes.

Q. Were you well acquainted with G.. Mark French?

A. Well, I wouldn’t say well acquainted. I just knew him
and spoke to him and talked to him.

Q Did you see him around town frequently?

A. Ob, yes.

Mr. Beverly: That’s all. ,

page 102 ] CROSS EXAMINATION BY MR.
SUTHERLAND: .
Q. Do you know where Mark French’s family was when
you employed him ¢
A. No, sir, I don’t.
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Q. They were not here in Clintwood, were they?

A. I don’t think so.

Q. Did you understand that they were living in Florida?
A. T heard they were living in Florida.

REDIRECT EXAMINATION BY MR. ‘BEVERLY:

Q. Did Mr. French go down to Florida frequently on
vacations in winter time?

A. Yes, he would take trips. Go down there and come back
and go again and back.

RECROSS EXAMINATION BY MR. SUTHERLAND:

Q. Did I understand this was in August that you employed
him and not in the winter time?

A. We had the wreck in August and waited two or three
months.

RE REDIRECT EXAMINATION BY MR. BEVERLY:

Q. You think then if you waited two or three months, it
would have been October or November before you saw him
about the law suit?

A. Yes, along about that time.

And further this Deponent saith not
Signature Waived By Agreement Of Counsel.

page 103 } - VIRGIL DAVIS, .
another witness of lawful age, after first being
duly sworn, deposes as follows:

" DIRECT EXAMINATION BY MR. PHIPPS:

Q. Give your name, age, residence and occupation.

A. Virgil Dav1s, age 54, live on Route 2, Clintwood, Vir-
ginia; occupation is teache1

Q. Did you know Mr. G. Mark French in his lifetime?

A. Yes.

Q. How long have you known him?¢
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A. All my life since I begin to come to Clintwood.

Q. I will ask you if a few years ago you went down to
Florida and bought some property$

A. Yes. I bought a lot in Florida about 60 or ’61 and in
’62 a house and lot in Florida.

Q. Do you own that now?

A. I own the lot yet. I have sold the house and lot this
month, made the deed to the parties.

Q. How long would you stay down there when you would
go and visit? :

A. I would stay part of the summer and during vacation.
Go and work some on the house, painting and repairing.

Q. Where were you living at that time?

A. In my house.

Q. Did you claim Clintwood your home or Florida your
home?

A. TguessIwould have to say both.

Q. While you were down there, state whether
page 104 } or not you claimed homestead exemption on your
property?

A. I did. I had household things in my house that belonged
to me. I did claim exemption for *64 and in ’63.

Q. Why did you claim it?

A. It was customary for people that had property there
and lived there part of the time and I had household things
and most of the people told me that was done.

Q. How much did you claim it for?

A. $5,000.00. That is the maximum.

CROSS EXAMINATION BY MR. SUTHERLAND:

Q. Did you know that you must be a resident there to get
the homestead exemption?

A. I thought I had been there enough to claim that part.
I had been there during ’63. I was there six months out of
the year. I didn’t spend six months — off and on I was there
six months. Up until the time I filed exemption this year that
was the second trip I was there this year. That was in Feb-
ruary of this year I filed exemption.

Q. Didn’t you understand that you must be a resident and
a householder to get the exemption in Florida?
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A. Well, T didn’t talk to any officials about it. It was
just rumors I heard from people that lived here and some
down there.

Q. Did you vote down there?

A. No, I didn’t vote down there. That was one question
the tax officials asked me when I filed exemption ‘did I vote
there,” and I told them, ‘no, I hadn’t registered there

yet.’
page 105 1 Q. What part of Florida were you in?
A. In Bervard County near Titusville.

REDIRECT EXAMINATION BY MR. PHIPPS:

Q. People you talked to as well as yourself did it to save
tax money, is that right?
A. T think so.

page 1 ]
PROPONENT EXHIBIT NO. 1

In the District Court of the United States for the Western
District of Virginia, Abingdon Division

Civil Action No. 1090

G. MARK FRENCH, Miami, Florida Plaintiff,
v. " Motion /

CUMBERLAND BANK AND TRUST COMPANY,

A VIRGINIA CORPORATION and

H. CLAUDE POBST, Grundy, Virginia Defendants.

* * * * . * !

Your undersigned G. Mark French is a citizen of the State
of Florida, residing at 30 S.W. 5th Avenue in Miami, Florida
" respectively complains of the Cumberland Bank and Trust
Company Inc. and H. Claud Pobst who are citizens of the
State of Virginia.

* * * * _'4*
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page 10 }

In the United States District Court for the Western District
of Virginia, Abingdon Division

 CIVIL ACTION FILE NO. 1090

G. MARK FRENCH .
30 S.W. Fifth Avenue, Miami, Florida ~ Plaintiff,

v. INTERROGATORIES TO BE ANSWERED BY
PLAINTIFF

CUMBERLAND BANK AND TRUST COMPANY,
A Virginia Corporation, and
H. CLAUDE POBST ‘ Defendants.

TO: G. MARK FRENCH

You are hereby requested to answer separately, fully and -
under oath the following interrogatories propounded to you
by the defendants in the above styled action now pending
in said Court; to sign your name thereto; and to return same
to the Clerk of the aforesaid Court at Abingdon, Virginia,
with copy to the undersigned, within ten (10) days after
you or your attorney have received these interrogatories:

(1) At the time of the institution of the above styled action
where did you reside, and how long-had you resided there?

(2) Where were you domiciled at the time of the institution
of the aforesaid action, and when did you become domiciled
in such place? B

Clerk’s Office U. S. Dist. Court at Abingdon, Va. Filed
Feb. 1, 1964
LEIGH B. HAINES, JR., Clerk
By VIRGINIA M. AYERS, Chief Deputy

* * * * *

page 14 }

In the United States District Court for the Western District
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of Virginia, at Abingdon.-

G. MARK FRENCH Plaintiff,
v. ANSWER TO INTERROGATORIES

CUMBERLAND BANK AND TRUST COMPANY and

H. CLAUDE POBST Defendants.

No. 1. I was a resident of 30 S.W. 5th Ave. Miami and had
so resided in my property since the 1st day of July, 1963.

2. In Miami Florida and had been so domiciled since the
dismissal of the former action in this case.

3. T owned no automobile at the time of the institution of
this action.

4. T have no operators license now or have had none within
the last year. '

5. Same answer as above.

6. T had no bank account in Florida until this month. I now
have such an account with $6,000.00 dollars in it. My Bank
account in Virginia would not exceed $400.00 at the time-
of the institution of this action.

7. I had acquired 30 and 38 S.W. 5th Ave. and had taken
title in the name of G. Mark French and Florence French.
The purchase price was $35,000.00. I have now purchased
two additional houses adjoining this property on 1st Street.
1 Paid Cash $11,500.00 for the 1st property and $2,500.00
down payment on the second property.

8. I moved but little property to Florida. The apartments
I purchased were fully furnished with no room for -further
furniture. I have purchased for the Apartments about $1,000.-
00 in furniture (new) but have put none of it in the apart-
ment occupied by me. I occupy the owner’s apartment. My
Family occupied the Apartment no. 2 from July, 1st, 1963
up to the time of the institution of this suit and still occupy
it. I stay with them when in Florida. Florida is my home and
I intend to stay there permanently.

* * * * *

PROPONENTS EXHIBIT NO. 2
DEPOSITION OF

MICHAEL KENNY
Suite 707,.
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Michael K enny

605 Lincoln Road,
Miami Beach, Florida,
Monday, 10:00 a.m.
November 9, 1964

Received and filed, this the 5 day of Dec., 1964
FRENCHMAN O’QUINN, Clerk

page 1 }

* *x * * *

THENCE CAME MICHAEL KENNY, a witness of law-
ful age, having been by me sworn, deposes as follows:

page 2 ] DIRECT EXAMINATION

By Mzr. Sutherland:

How old are you?

. T6.

. Where do you live?

. 667 West Flagler, Miami, Florida.

What is your occupation?

. Real Estate Broker.

Did you know G. Mark French in his lifetime?

Yes.
Did you have any business dealings with him?

Yes.
In short, what was this dealing?
I acted as his representative or agent in the purchase
of a piece of property located at 3038 S. W. 5th Avenue, legally
known as Lots 19 and 20, Block 12, Miami South, Plat Book
B, page 41, public records. of Dade County, Florida.

Q. Where had he been making his home before you got
acquainted with him ¢

A. At 354 — no, 554 West Flagler, Miami.

Q. Was he a native of Florida or from some other State.

A. He came from — I think he was a native of Virginia.

Q. After he came here, did he say anything to you about

POPOPOPOFPOPO
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becoming a resident of this state?

A. Yes.

Q. What did he say?
page 3 ] A. He said he would like to make FlOI‘lda or
Miami, Florida, his residence.

Q. Did he bring any of his family with him¢

A. Yes.-He brought his daughter and his wife, and I sug-
gested to him that he should prove his remdence by first
registering as a voter, and on July — I don’t have that
date — July 1963 I accompamed him to the Courthouse here
in Miami and he signed an application to vote as well as to
receive homestead exemption on the property he .had pur-
chased, and on a different date later, I accompanied him to the
voting headquarters known as Henderson Park Schook, Pre-
cinct 143 and he did vote.

Q. Did you seé him register as a voter?

A. Yes.

- Q. Did you see him get his ballot and vote.

A. Yes.

Q. You mentioned a homestead. Does that give a resident
any advantage in taxes or otherwise, over a non-resident?

A. In the amount of $5,000 value.

Q. A resident is not taxed on his homestead up to $5,000%

A. That’s right.

Q. Do you know that he got — that he procured that home- |

stead exemption?
A. I do.
Q. The proof of an application signed G. Mark French as
well as the tax bill for 1963, as well as 1964, showing a $5, 000
exemption by Dade County — Do you know if
page 4 1 there is a record in the Clerk’s office of a claim
for homestead exemption?
A. There is.
Q. Do you have a certificate showing that?
A. Ido.
Q. Will you file that certificate as a part of your testimony
to be marked by the Notary as Michael Kenny Exhibit No. 1%
A. T will
Q. The certificate you have just filed showmg the signature
of Charles E. Cooper, Supervisor of Homestead Exemption.
Do you know him?

. o
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A. Yes.
Q. Is that his signature.
A. That is.

Q. Do you know whether Mr. French’s wife and daughter
registered as voters here in Florida?

A. They have.

Q. I notice that a tax receipt notice which you have handed
me shows . Mark French and Florence French, City of Miami
South, and shows as their residence 30 S. W. 5th Avenue,
Miami, Florida. Did they live there at that time?

A. They did.

Q. Did they afterwards move from that address?

A. Yes.

Q. Do you remember the place they were living at the

time of his death?
page 5 } A. Yes. 521 S. W. 1st Street.
Q. This tax receipt which you have shown me.
Was the G. Mark French and Florence — was that his
daughter’s name?

A. That was his daughter’s name.

Q. Would you know Mr French’s handwriting if you were
to see it?

A. I would.

Q. I will show you the paper in question which has on
the back cover, offered for probate this 10-5-64, J. C. Stanley,
D.C, and has a horizontally drawn line thereunder, his
name in script, and I will ask you to examine that paper and
I will ask if that paper which is dated April 3, 1961 with two
codicils attached thereto first dated June 2, 1961 and the other
one signed November 11, 1961 and i Will ask you to examine
that and say whether, in your opinion, that paper and those
codicils are in Mr. French’s handwriting.

A. They are. I am quite familiar with Mr. G. Mark French’s
handwriting. I have many letters of his in my office.

Q. Are you interested in having this will probated as any-
thing more than as a mere witness?

A. Just as a witness.

Q. Did Mr. French purchase other property in this city
other than that which you mentioned?

A. Hedid.

Q. Just mention the other property.
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A. Address being 519 & 521 S.W. 1st Street in Miami,
legally known as Lot 18, Block 12, Miami South, Plat Book
B, page 41. :
page 6 ] Q. Do you know of Mr. French actually living
there with his family? :
A. Yes.
Q. For how long would you say, just approx1mately, how
many months there, something like that.
A. For atleast a year at 521 West Flagler.
Q. Is the notice for taxes which you have just received,
is that for 19641%
A. That is correct
Q. Do they show that Mr. French has been allowed the
exemption ¢
A. Tt does. T have a notice which shows him as a home-
steader.

[}

CROSS EXAMINATION

By Mr. Phipps:

Q. Mr. Kenny, when Mr. French got to talking to you about
buying property, why, you told him that he could have a tax
savings by claiming this homesteading, didn’t you?

A. Yes. -

Q. That partly induced him to buy the property, didn’t 1t‘l

A. Yes.

Q. Mr. Kenny, I will ask you in the purchase of Lots 19
and 20 in Block 12, was that property taken in Mr. French’s

and hlS wife’s name?
page 7 1 A. No. That was taken in G Mark French and
Florence French, his daughter.

Q. Did Mr. French buy any of this property and take any
of it in his wife’s name?

A. No.

Q. In all the property that he was purchasing here in
Miami, was any of it taken in his wife’s name or any portion
of it?

A. Not that I know of.

Q. How long had Mr. French been coming to Miami prior
to his coming to Miami to live, if you know?

A. I say 2 years.
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Q. Did he tell you that he had been living in Chntwood
Virginia?

A. I thought he was living in Virginia prior to him commg :
to Miami.

Q. Did he say that he had a residence in Clintwood.

A. Yes.

Q. I believe that he would come down here 2 or 3 weeks
while his wife was here, then go back to Virginia to take care
of his law practice. Do you know?

A. A much longer period than you suggest.

Q. He was living in Clintwood, Virginia at the time he got
you to purchase these lots?

A. He was living here in Miami at the time.

Q. How long a-period did he live in Miami during the last
year or two you talked about?

A. Twould say for 7 months.
page 8 } Q. Seven months?
A. Yes. '

Q. Well, do you mean that he stayed 7 continuous months
here?

A. I would say yes.

Q. He would not go back to Clintwood during any of that
time %

A. Not that I know of. '

Q. Mr. Kenny, you have a copy of the homestead. I believe
it is dated January 16, 1964 and he had never filed a home-
stead deed prior to that time. Did he tell you anything about
that he had a suit in the Federal Court in Virginia?

A. No.

Q. He never did indicate to you that he had a suit against
a bank in Court and Mr. Claude Popp at any time?

A. No, never.

Q. And Mr. French never did vote here prior to July 19637

A. Not to my knowledge.

Q. Did you help Mr. French buy any property in Nassau?

A. No.

Q. Did he talk to you about having bought property in Nas-

san?

A. He told me that he had purchased a piece of property
in Nassau. .

Q. Was the purchase in Nassau prior to the time that he
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bought property here in Miami?
A. Yes.
page 9 ] Q. Do you know where he bought the property
in Nassau?

A. Ido not.

Q. Mr. Kenny, do you know what time his wife and daugh-
ter registered in Florida?

A. T do not have the date. ,

Q. I will ask you if it was after Mr. French had registered
himself? -

A. Yes.
- REDIRECT. EXAMINATION

By Mr. Sutherland :

Q. I do not know if I made myself clear in my examination.
Did you actually visit the home in which Mr. French and his
family resided here?

A. Yes.

Q. How often?

A. 1 would say at least 5 times.

Q. Did it have the appearance of housekeeping there?

A. Yes.

RECROSS EXAMINATION

By Mr. Phipps:
Q. Had he also told you that he still had property in
Clintwood?
A. Yes.
Q. Mr. Kenny, you have testified as to the
page 10 7 signature of of Mr. French to the will which Mr.
Sutherland has produced here and you testified
that it was his signature. What about the remainder of the
writing in that propounded will?
A. The entire will, as well as the s1g—nature, is that of G.
Mark French.
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page 1 ]
PROPONENTS EXHIBIT NO. 3

The deposition of Warren B. French, taken before me, a
Notary Public for Shenandoah County, Virginia, between
the hours of 10:00 A. M., and 4:00 P. M., on Saturday, Octo-
ber 10th, 1964, at the law offices of William H. Logan, in the
Town of Woodstock V1rg1n1a pursuant to notice hereto at-
tached to be read as evidence in the matter now pending and
undetermined in the Circuit Court of Dickenson County, Vir-
ginia, concerning the probate- of the Will of G. Mark French,
wherein Frances French is the Proponent and to which pro-
ceedings Glenda Sh01t has been summoned as provided by
law.

!

PRESENT:

S.H. SUTHERLAND,
Attorney for Proponent

FRANK E. BEVERLY,
Attorney for Glenda Short

page 2 1 Thence came Warren B. French, a witness of
lawful age, who, after having been duly sworn,
deposes and says as follows:

>0

How old are you, Mr. French?

A. 76, will be 77 in February.

Q. Where do you live?

A. Town of Woodstock, Virginia.

Q. What is your occupation?

A. Farmer.

Q. Did you know G. Mark French in his lifetime?

A. Yes sir.

Q. Was he any relation to you?

A. Brother, younger brother.

Q. Did he, to your knowledge, ever make or prepare a
per purporting to be ‘'a Will disposing of his property?
A. He did.

pa
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Q. I will show you a handwritten paper of four pages on
which there is attached a paper with the following written
on the cover thereof: ‘‘Sibley, Grusmark, Geblin, King and
Levenson, Miami Beach, Florida, Exhibit I,”’ and I will ask
if this handwritten paper is the paper that was delivered
to you as his Will?

A. Tt is except the fifth page. the back page was not there
when he gave it to me.

Q. What did he say when he gave it to you?

A. Said that was his Will and he had better give it to me
for safe keeping as there was some things in there that some
people might not like.

Q. When and how did that get into my possession?

A. I took it to Miami, Florida, and gave it to you, Mr.
Sutherland.

Q. When you gave that to me did it have that back cover

on it with the name of the law firm at the bottom?
page 3 } A. It was just four pages with handwriting
_ only, the back sheet was not there.

Q. Will you write you name on the back of this paper just
beneath the words in writing ‘‘Offered for probate this
10-5-64. -

J. C. Stanley, D. C.%”

A. I will do so.

Q. About how long ago has it been since he delivered that
paper to you? :

A. He gave it to me in May at Salem, Virginia. We both
attended the 50th Anniversity of Roanoke College, he gave
it to me then. '

Q. When he gave it to you did you go over it with him?

A. T did.

Q. There seems to be two Codicils to this Will, the last one,
which is the second Codicil, dated 11-11-61, and is signed by
G. Mark French, did you have anything to do with the sug-
gestion of the Codicil?

A. T read the Will over and I told him that one part of it
wasn’t clear. He didn’t go over it with me but he just took
the will and he put the second Codicil to it. But that was in
November after the Will had been delivered to me. I had
had the Will from May until November before he wrote the
Codicil.




Y

Francis French, Executor, ete., et al. v. Glenda Short 113
Warren B. French

Q. Are you acquainted with his handwriting?
A. Yes sir.

. Q. Is that Will and the two Codicils in his handwriting?
A. Ttis. :

Q. Where was he living at the time he delivered that Will
to you?

A. He told me had made Florida his home, Miami, Florida.
- CROSS EXAMINATION BY FRANK E. BEVERLY:

Q. I believe the handwriting of the entire Will is that of
your brother, G. Mark French?
A. It is, but I don’t understand that last page on
there. : : '
page 4 } Q. I believe this page has no writing on it. It
simply seems to be a cover page, except where
it shows it is offered for probate, is that correct?
A. TItis correct.
Q. Those pages of the Will in his own handwriting entirely,
are those the pages you received as his will?
A. They are. .

Ana further Deponent saith not.
* * * * | *
'PROPONENTS EXHIBIT NO. 5
G. MARK FRENCH

30 S. W, 5th Ave. Miami Florida.
Lawyer -

Nov. 18th, 1963

Director of Internal Revenue
Richmond, Va.

Dear Sirs: Re Delayed Gift Tax Returns

I recently learned that gift tax returns should be made in
all cases of gifts even though they did not amount to the
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minimum amount of $3,000.00 so as to determine whether they
were actual gifts and so excluded from my estate in case
of death and not considered as only a resulting trust and so
considered by the tax department in inheritance tax calcula-
tion. I am including and enclosing in this letter ny gift tax
returns (Delayed filing) for the vears 1929, 1932, 1940, 1953,
1954, 1955, 1959, 1960 and 1961. This property is valued as of
its reasonable value at the date of gift. I am also enclosing a
list of such gifts and one reciting a Gift made by me this year
to Francis French Trustee for certain of my descendants.

I am sending the delayed gift tax returns to Richmond as
I lived in Clintwood Virginia at the time the said Gifts were
made. I will send the one for 1963 to Jacksonville, Florida
as I now live in that state. I refer to it in this letter and in
the swhedule sent with the return to you as it is the only
one which uses any part of my and my wifes life time exemp-
tion and supposed it will- be forwarded to your office for
study from Jacksonville.

I am also sending you copies of the deeds represented by
the delayed returns. I was told to do so would help the
department by Mr. Greear, your representative in. Miami.
I have not enclosed the deed made by me to my son in 1954
as he has failed to send me the same. If the department de-
sires it I will get it for them.

I realize that only gifts exceeding $3,000.00 .neced be re-
ported and that the return for the year 1929 was before the
law was passed. These are made and included to remove any
question of whether these conveyances are actually gifts and
not just in trust for me and the legal title held by the grantees.

Now if you desire any further information please write me.
If you desire a copy of the 1963 return to be filed in Jackson-
ville I will furnish same to you.

Yours very truly,
G.- MARK FRENCH.

* * * * *

A Copy—Teste:
H. G. TURNER, Clerk.
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