


!N'.THE 

Supreme Court of Appeals :of: Virginia 
AT···RICHMOND. 

Record No. 6205 

V1RGINIA: 

In the Supreme Court of Appeals held at the Masonic Build
ing in the City of Staunton on Friday the 10th day of Septem-
ber, 1965. · · · · 

I . 

HUBERT HOFFLER, Plaintiff in er.ror, 

against 

C. C. PEYTON, SUPERINTENDENT OF 
THE VIRGINIA STATE PENITENTIARY, 

Defendant •in error. 

From the Cirduit Co~rt of the City of. Suffolk 
Walter T. McCarthy, Judge Designate 

,. 

Upon the petition of Hub~rt Hoffler a writof error is a":ard~d 
him tO -a judgment rendered by. the Circuit Court of the· City 
of Suffolk. on the 8th day ofJ anuary, 1965, in a. certain procee<:].~ 
ing then therein depending wherein the said pet_itioner was 
plaintiff and C. C. Peyto1i, · Superintendent of. _the Vii~g~nii:i, 
State Penitentiary, was· defendant; no bond being required., ·· 
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. AT RICHMOND. 

· Record No. 6206 

VIRGINIA: . 

In the Supreme Court of Appeals held at the Masonic 
Building in the City of Staunton on Friday the 10th day 
of September, 1965 .. · 

RUBEN PIERCE, Plaintiff in error, 

against 

C. C. PEYTON, SUPERINTENDENT OF 
THE VIRGINIA STATE PENITENTIARY, 

De.f endant in error. 

From the Circuit Court ·of the City of Suffolk 
Walter T. McCarthy, Judge Des.ignate 

Upon the petition of Ruben Pierce a writ of error is award
ed him to a judgment rendered by the Circuit Court of 
the City of Suffolk on the 8th day of January, 1965, in a 
certain proceeding then therein depending wherein the said 
petitioner was plaintiff and C. C. Peyton, Superintendent 
of the Virginia State Penitentiary, was defendant; no bond 
being required. 
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RECORD NO. 6205 

* * * * * 
page 25 } 

- * * * * * 
ORDER 

This proceeding came ~m to be heard on December 14, 1964, 
upon the petition of Hubert Earl Hoffler for a writ of habeas 
corpus ad subjiciendum and the answer of the respondent, the 
petitioner appearing in person and by Richard R. Ryder, an 
attorney of petitioner's own choosing, and the respondent ap
pearing by Reno S. Harp, III, Assistant Attorney General. 

Whereupon, on moti:on of counsel for the petitioner, the 
respondent not objecting, this case was beard together with 

· the case of Ruben Pierce v, C. C. Peyton. 
Whereupon, the Court heard the evidence and argument 

of the counsel, and, upon mature consideration thereof, doth 
find that the petitioner is presently detained pursuant to a 
judgment of this Court of April 15, 1963, wherein he was 
sentenced to serve a term of five ( 5) years in the Virginia 
State Penitentiary, having been convicted of robbery; and, 
for the reasons stated by the Court from the bench at the con
clusion of the hearing, the Court is of opinion that the writ 
should not issue as prayed. 

It is, therefore, adjudged and ordered that the petition for 
a writ of habeas corpus be, and is hereby, denied and dismissed, 

· the writ discharged, and the petitioner remanded to the custody 
of the Superintendent of the Virginia State Penitentiary, to 
all of which action of the Court, the·petitioner, by counsel, ob

jects and excepts. 
page 26 } Let the Clerk of this Court certify a copy of 

this order to the pet•itioner, the respondent, and 
the Attorney General of Virginia. 

Entered this 8th day of January, 19!65. 

I ask for this: 

WALTER T. McCARTHY 
Judge Designate 

RENO S. HARP, III 
Counsel for Respondent 
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Seen and objected to: 

RICHARD R. RYDER 
Counsel for Petitione·r 

* * 
page 27 ) 

* * 

* * * 

·* . '* * 
NOTICE OF. APPEAL AND ASSIGNMENT 

OF ERROR 

Comes now petitioner, Hubert Earl Hoffler, by and through 
his attorney, R. R. Ryder, and hereby gives notice of appeal 
from the judgment of the Circuit Court of the City of Suffolk, 
The Honorable \iValter T. McCarthy sitbing bY designation, 
by which judgment the petition for writ of habeas corpus of 
the petitioner was denied and dismissed and the writ dis
charged, which said judgment was entered on the 8th day of 
January, 1965. 

Your petitio11e~; a:ssigns as e!~ror the following: 

.l;. the Col,lrt erred in denying the petition for writ of habeas 
.corpus.· 

2. the Court erred in ordering the petitioner to be remanded 
to the custody of the respondent. 

3. the Court erred in finding that the Constitutional rights 
of the petition had not been violated. . . . 

HUBERT EARL HOFFLER 
R.R. RYDER 
By Counsel· 

Filed in the Clerk's Office of the Circuit Court of the City 
of Suffolk.. Virginia, this 3rd day of February, 1965. 

WM. s.-HOLLAND, Clerk 

* * * * * 
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* * * * * 
page 15 ) · 

* * * * * 
ORDER 

This proceeding came on to be heard on December 14, 
1964, upon the petition of Ruben Pierce for a writ of ha.beas 
corpus ad sitbjicie.nduni and the answer of the respondent, the 
petitioner appearing in person and by Ric4ard R. Ryder, an 
attorney of petitioner's own choosing; and the respondent 
appearing by Reno S. Harp, III, Assistant Attorney General. 

Whereupon, on motion of counsel for the. petitioner, the 
respqI).dent not objecting, this .case was hei;i.rd togetht'.r with 
the case of Huber.t E. H.ojfler v. C. C. Peyto1'J;. 

Whereupon, the Court heard the evidence and argument 
of counsel, and, upon mature consideration thereof, doth find 
that the petitioner is presently detained pursuant to a judg
ment of this Court of April 15, 1963, wherein he was sentenced 
to serve a term of five (5) years in the Virginia State Peni
tentiary, having been convicted of robbery; and, for the 
reasons stated by the Court from .. the bench at the conclu
sion of the hearing, the Court is of opinion that the writ 
should not issue as prayed. . . · .. 

It is, the ref ore, adjudged and ordered that the petition for 
a writ of habeas corpus be, and is hereby, denied and dis
missed, the writ discharged, and the petitioner remanded 
to the custody of the Superintendent of t.he Virginia State 
Penitentiary, to all of which action of the Court, the peti-

tioner, by cou:ri$el, objects and excepts. 
page 16 ) Let the Clerk of this Court certify a copy of 

this order-.tc»~the petitioner, the respondent, and 
the Attorney General of Virginia . 

. Entered this 8th day of January, 1965 

WALTER T. McCARTHY 
:Judge Designate 



6 Supreme Court of Appeals of Virginia 

1 ask for this : 

RENO S. HARP, III 
Counsel for Respondent 

Seen and objected to: 

RICHARD R. RYDER 
Counsel for Petitioner 

* * 
page 19 ) 

* * 

* * * 

* * * 
NOTICE OF APPEAL AND ASSIGNMENT 

OF ERROR 

., 

Comes now the petitioner, Ruben Pierce, by and through his 
attorney, R. R. Ryder, and hereby gives.,notice of appeal 
from the judgment of the Circuit Court of the City of Suffolk, 
the Honorable Walter T. McCarthy setting by designation, 
by which judgment the petition for writ of lwbeas corpus of 
the petitioner was denied and dismissed and the writ dis
charged which said judgment was entered on the 8th day 
of January, 1965. 

Your petitioner assigns as error the following: 

1. the Court erred in· denying the petition for writ of 
habeas corpus,. · . 

2. the Court erred in ordering the petiti.oner to be re
manded to the custody oft the respondent. 

3. the Court erred in finding that the Constitutional rights 
of the petitioner had not been violated. 

RUBEN PIERCE 

R.R. RYDER 
By Counsel 

'Filed in the Clerk's office of the Circuit Court of the 
City of Suffolk, Virginia, this 3rd day of February, 1965. 

WM: S. HOLLAND, Clerk 
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RECORDS NOS. 6205-6206 

Major M. Hilla.rd, Jr. 
page 1 ] 

Circuit Courtroom, 
Nansemond County Office Bldg. 
Suffolk, Virginia, · 
Monday, December 14, 1964. 

The above-entitled matters came on for hearing at 10 :00 
o'clock, a.m., 

BEFORE: 

HONORABLE WALTER T. McCARTHY 
Judge Desig~ate 

APPEARANCES: 

R.R. RYDER, ESQ., Richmond, Va. 
For the Petitioners, 

RENO S. HARP, III, ESQ., Assistant Attorney General. 
For the Respondent, 

page 2 ] PROCEEDINGS 

(Opening statements were made by counsel for either side, 
and the witnesses were called, sworn, and excluded from the 
courtroom.) · 

Mr. Ryder: Your Honor, for the record, there are two peti
tions, the petition of Reuben Pierce and the petition of Hubert 
Earl Hoffier. We think that the evidence will go to each peti
tion as we will try them jointly. 

The Court: Does the Attorney General agree to this~ 
Mr. Harp: Yes, Your Honor. 

Whereupon, 
MAJOR M. HILLARD, JR. 

was called as a witness on behalf of the petitioners and, being 
first duly sworn, was examined and testified as follows : 

DIRECT EXAMINATION 
By Mr. Ryder: 

Q. Mr. Hillard, would you state your name~ 
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Major 111. Hillard, Jr. 

A. Major M. Hillard, Jr. 
Q. And your residence and occupation, please? 
A. Residence is 5920 George Washington Way, City of 

Chesapeake. I am an attorney at law. 
Q. Mr. Hillard, were you employed to represent Hubert 

M. Hoffler and Ruben Pierce in a charge of robbery pending in 
this court? 

page 3 ) A. Yes, sir. 
Q. When were you employed, do you recall, sir, 

approximately? 
A. No, sir, I do not. I was employed approximately three 

or four months before the matter was tried. 

Mr. Ryder: For the record, Your Honor, the indictment in
volved in the trial that Mr. Hillard was hired to represent the 
def end ants was returned in this court in March of 1962, nda 
the trial of the matter-

By Mr. Ryder: 
Q. Do you remember the trial date, Mr. Hillard? 
A. No, sir, I do not. 

Mr. Harp: April 15th, of 1963. 
Mr. Ryder: April 15th, 1963 i.s when the matter was tried, 

sir. 

By Mr. Ryder: . . 
Q. Where were you hired? Was it in your office, or where? 
A. Yes, sir, in my office. 
Q'. What action did you take immediately upon the employ-

m~? .. . . 
· A. Well, I wasn't in the matter when it was heard on a pre

liminary hearing. I think Mr. Parr i'epresented Mr. Hoffler at 
that time. After foe matter was remanded to the 

page 4 ) grand jury, Mr. Hoffler came to see me and dis-
cussed the matter, and I got in my car, along with 

Mr. Hoffler, and we came to Suffolk and I w.ent and discussed 
the matter with Mr. Stallings. . . 

Q. Now, in the discussion with Mr. Moody Stallings, what, 
if anything, did he state to you with respect to what he 
anticipated doing as far as this offense was concerned; 

Mr. Harp: Object. That would clearly be hearsay, if Your 
Honor please. 
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Mr. Ryder: Your Honor, one of the allegations we make-
Tbe Court: Objection is overruled. · 
Mr. Harp: Note my exception, please. 

THE WITNESS: Well, I discussed the matter, I guess, 
for about a half an hour with Mr. Stallings in his office. This 
was after the indictment had been presented, and discussed 
entering a plea of guilty to assault and battery. And after 
we had discussed it, I guess maybe a half hour, he said, 
"Well, that sounds like to me it's just an argument between 
two bootleggers,'' and that was the end of that discussion. 

Tbat was the day that Mr. Hoffier :first came to my office. 
Now, that was-J don't know how long before it came to 
trial, because we continued the matter one time, if I recall 
correctly. Then Mr. Hoffler employed Mr. Woodward and 
Mr. Parr, and Mr. \Voodward and myself represented Mr. 
Hoffler. 

page 5 ) By Mr. Ryder: 
Q. Did you at any time subsequently have con-

versation with Mr. Stallings f 
A. Ob, yes. · ··· 
Q. What was the nature of those conversations? 
A. I discussed a matter with him about entering a plea 

of guilty to assault and battery before the trial, about 10 ·or 
20 minutes before the case went to trial. · · · 

Q. What was his response on that occasion Y 
A. Well, he said that he didn't know what to do with it. 

He said, "Don't amount to anything." He said, "Let's come 
on here and try it and get it off my docket." He said, "I am 
tired of messing with it." That is what he told me. 

Q. Did you at any time prior to the trial advise Mr. Hoffler 
as to the necessity of witnesses being available Y 
. A. No, sir, l didn't, .because I was in a peculiar situa

tion. It was my understanding Mr. Parr was chief c.ounsel. 
I was to be associate counsel, but it developed when we got 
to tria.l I ended up hyi1ig,.the ·case.. . 

Q. Did you have any discussion with Mr. Hoffler con-
cerning w~tnesses in the rppl:)ery tr.ial Y . 

A. No, because Mr. Stallings ·aid not cop:i;mit himself .on, a 
plea to assault and battery, but he, from every indication, 
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he was gomg to go along and not press for anything 
more. 

page 6 ) Q. Did you adequately prepare the case for 
trialT 

Mr. Harp: Object. That calls for an opinion. 
The Court: Objection is overruled. 
Mr. Harp: Note my· exception, if Your Honor please. 
The Witness: Well, no, sir, I did not, because I was 

supposed to be associate counsel, and I presumed that Mr. 
Woodward or Mr. Parr was going to take care of the other 
matters. The only thing I did was try to negotiate with the 
Commonwealth's Attorney. 

By Mr. Ryder: 
Q~ Did you make any efforts to interview any witnesses T 
A. No, sir. 
Q. Did you conduct any investigation prior to trial to de

termine whether there were any witnesses? 
A. I did not know there were any witnesses. I presumed 

that would be· taken care of by Mr. Parr or Mr. Wo-odward. 
Q. Did you form any impression with regard to the ul

timate outcome of the trial from your conversations with 
Mr. StallingsT 

A. Yes, sir, I had-he didn't-well, he didn't come out 
. and say it, I won't say that, but from every indication that 
1· gathered from him, he was going to go ahead along with 
assault and battery. . 

Q. Did you communicate to Mr. Parr and to 
page 7 ) Mr. Woodward your impressions as to what Mr. 

Stallings was going .to do with het case? 
A. Oh, yes, Mr. Woodward was under the same impression 

I was, I presume. He may not recall it, but he was in the hall 
at the time Mr. Stallings and myself were talking, and he 
was talking to Mr. Stallings along with me. 

Q. And the tenor of that conversation-was that the day 
of the trial T 

A. Yes, sir, about 10 or 20 minutes before we went to trial. 
. Q. The tenor of that conversation with Mr. Stallings asw 

whaU 
A. That he was not going to press for anything more than 

assault and battery. 
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Q. How long have you been practicing law, Mr. Hillard 7 
A. Since February, 1949. 
Q. During that period of time have you handled, as a de

fense counsel, many trials and criminal cases 7 
'A. Yes, sir. 
Q. In your opinion, based upon your experience, was the 

representation afforded the petitioners Hoffler and Pierce ade-
quate¥ · · 

Mr. Harp: Same objection as before. 
The Court: Objection overruled. 

page 8 ) . Mr. Harp: Note my exception, if Your Honor 
please. 

T~e Witness: Under the circumstances, the way it developed, 
no, sir. 

By Mr. Ryder: 
Q. To what do you attribute the inadequate representation 7 
A. To what do I attribute it to? 
Q. Yes, sir. 
A. Well, we-we had all, I guess, presumed that we were 

going to go along with the assault and battery and that the 
Commonwealth's Attorney wasn't going to press for a con
viction for armed robbery. 

Q. During the course of the robbery trial, did you or Mr. 
Woodward, within your knowledge, attempt to obtain wit
nesses by telephone 1 

A. Now, Mr. Ryder, I couldn't say yes or no to that. It has 
been a good while and-

Q. When did you first become aware of, during the trial, that 
Mr. Stal.lings was going to press for something other than a 
conviction of simple assault?· 

A. That would be hard to determine, but I couldn't say that, 
either. I don't know what he had in mind when he went in there. 

Q. When Mr. Stallings made his closing argu
page 9 ) ment to the jury, were you at that time-I mean, 

to the judge-were you at .that time aware of the 
fact that he was going to ask the Court for something other 
than simple assault~ 

A. When he started making his argument to the Court, yes. 
Q. What was your reaction at that time? 
A. Well, I was-I don't know whether you'd say-flabber

gasted, I guess you'd call it. 
Q. Why were you this way, sid 
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A. Because I was under the impression all along during the 
course of the discussions that we had had that he was going 
to go along with the assault and battery conviction .. 

Q. Did you attempt, or did any other counsel within your 
lq10wledge attempt to subpoena any witnesses on behalf of 
the defendant? 

A. I had nothing to do with the subpoenaing of witnesses 
or interviewing of witnesses. I merely came up with Mr. Hof
fler, I came up with him tliat morning, in fact, he drove his 
car, came by and picked me up, and I came up here to associate 
and assist in the trial of the case. 

Q. Did you advise Mr. Hoffler as to whether or not he should 
be tried by the Court or by the jury? 

A. Mr. Ryder, if I had had any possible idea that Mr. 
Stallings was going to press for a conviction on 

page 10 } robbery, I'd never have tried that case without a 
jury. 

Q. Did you advise Mr. Hoffler to waive jury? 
A. Yes, sir. 
Q. Your advice to hi1n to waive jury was based upon what, 

sid 
A. Under the impression I had gained from the Common

wealth's Attorney, same as Mr. Woodward and Mr. Parr and 
myself all had the same opinion .. In fact, we all advised him: 

Q. And that impression, for the record? 
A. That he was not goiilg to press for conviction on robbery, 

that he was going to go along with assault and battery. 
Q. Had there been any conversation with Mr. Stallings con

cerning the maximum punishment be would request the Court 
to impose7 

A. No, sir.· 
Q. During the ride with Mr. Hoffler to the court on the morn

ing of the trial, was there any conversation with Mr. Hoffler 
p~rtaining to the necessity of witnesses being brought in 7 

A. No, sir. 
Q. Did you, on that morning before you left your house, 

have a conversation by telephone with Mr. Moody Stallings, 
before you picked Mr. Hoffler up? 

.A. I don't recall, Mr. Ryder, I may have, I may 
page. 11 ] not. It's been a good while ago, and I have tried a 

number of cases since then, and I can't recall all 
the details. Possibly I did. I think Mr. Woodward-well, I 
won't say. I thought probably I had a conversation with Mr. 
Woodward that morning on the phone. · 
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Mr. Ryder: That's all the questions I have of this witness . 

. CROSS EXAMINATION 

By Mr.Harp: 
Q. Now, Mr. Hillard, when were you admitted to practice, 

sir? 
A. February 1949. 
Q. And you have been practicing continuously since that 

time, have you not? 
A. Yes, sir. 
Q. And you have had a. great deal of experience in handlil!g 

eriminal matters? 
A. I have tried a. few, Mr. Harp. 
Q. You have tried quite a number, have you noU 

. A. Yes, quite a number. . .. . . . 
. Q. You were employed shortly after the preliminary hear-: 
ing, between the time of. the preliminary hearing and the 
indictment? · .· · · · · · · · · 

A. I think it migl1t have been a week after the preliminary 
hearing Mr. Hoffler came to see me. 

page 12 ) ·Q. A week after the preliminary hearing, so that 
would have been prior to the return of the indict

ment, wouldn't it? 
A. Yes, sir. 

Q. Now, if I told you that the warrant wa:s issued on January 
15, 1962, and the indictment was returned· in.-March of 19'62, 
would you give. us a ,general idea as to when you were em-
ployed? . · . 

A. What was the first date, the preliminary hearing? 
Q. January 1_5th, '62. · . 
January 15th was the date of the issuance of the warrant. 
A. And when did the grand jury meet? 
Q. March 1962. · · ·· · . 
A. Probably was employed around the first part of Feb-

ruary, somewhere along in there~· · · 
Q. All right. Now, theJi, you had from the first part of 

February 1962 until the 15th of April 1963 to prepare for the 
defense of these matters, didn't you? 

The Court: Argumentative question. If he was employed, he 
hl;ld that much time .. 

Mr. Harp: Ail right. 
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By Mr. Harp: 
Q. What did you do during that period of time in connection 

with the matter Y 
page 13 ] A. Well, the first day Mr. Hoffier came into my 

office I got in my automobile and we c~me to Suf
folk and went to Mr. Stallings' office. I did. Mr. Hoffier sat out 
there where the old courthouse is now, sat over there in the car 
in the parking lot, and I went in and talked to Mr. Stallings. 

Q. And did Mr. Stallings ever tell you definitely on that 
occasion that he was just going to ask for a-he would agree 
to reduce the matter to assault and battery? 

A. No, sir, he did not. 
Q. What was the tenor Y What did you ask him Y 
A. I asked him how about pleading guilty to the assault 

and battery in the charge, because-apparently he knew 
Joe ·Jordan, who was the complainant, and I think he knew 
Mr. Hoffier. He told me-we were discussing it, I was sitting 
in his office, and he said1 "It is just a matter of an argument 
between two bootleggers, that is what it sounds like to me.'' 

Q. But.did he tell you speci:fically-
A. No, sir-,-.-he didn't say specifically he would accept a 

plea of guilty to the assault and battery. 
Q. then you are basing your theory he was going to re

duce it to assault and battery on Mr. Stallilng1' s staltement 
that he thought it was an argument between two bootleggers Y 

A. Mr. Stallings minimi_zed the issue from the beginning to 
the end until he started making his argument 

page 14 ] to the Court. 
Q. But my question is this: that initially your 

theory of the case is predicated upon the statement of Mr. 
Stallings that it was an argument between two bootleggers Y 

A. That was the substance of the conversation. 
Q. When was the next conversation Y 
A. Morning of the trial, if I recall correctly. . 
Q. Was that conversation-it wasn't in this courtroom, but 

it was in the old courtroom, was it noU 
A. It was out in the hall, it was in the courtroom. 
Q. It wasn't in the hall. Did you have two conversations 

with him? 
A. No, sir. 

The Court: Wait just a minute. You are getting all mixed 
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up. You are ref erring to a courtroom, he is talking about. 
Theri you say it wasn't in the hall. You better ask those ques~ 
tions again. 

Mr. Harp: Let me try to delineate it. 

·By Mr. Harp: 
Q. This trial took place in the old courthouse, is that cor-

rectY · · 
A. Yes, sir. 
Q. Now, ref erring you back to the date of trial in the old 

courthouse, was the conversation that you had with Mr. 
Stallings on the morning of trial held in the 

page 15 ) courtroom or in the hall¥ 
A. It was in the hallway. 

Q. And Mr. Woodwa1;d was present? 
A. Yes, sir. 
Q. Was Detective Lieutenant H. W. Bryan of. the Suffolk 

Police Department Y 
A. I have no idea. 
Q. You do noU , 
A. No, sir, I was only interested in talking to the Com

monwealth's Attorney, and I was only interested in what I 
was 'doing, and I didn't pay attention to see who was·. there. 

Q .. Exactly what were you told at that time by Mr. Stallings? 
A. I asked Mr. Stallings could he enter a plea of guilty 

to assault and battery, and he didn't. know, he didn't know 
what to do. He said, "Come on, let's try the case. I want to 
get it off my docket." · 

Q. All right, now, between the time of your emplo"Yment 
and the time-were you employed to represent both of these 
men, or just one Y · 

A. Well, they were tried together, so I.think Mr. Pierce 
was working for Mr. Hoffler, I don't know. 

Q. All right. Between the time of your employment, which 
we have established now as sometime in early Feb

page 16 ) ruary of 1962, and the time of the. date of trial, 
did you have any· conversations with the other 

two attorneys Y . .. . 
A. Ob, I talked tc»Mr~ Parr on the telephone. Of course, I 

talked to Mr. Parr about once a week.. . · 
Q. During this period of about a year Y ·· 
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A. Yes, sir. I don't think I talked to Mr. Woodward till 
the day of the trial. I don't know. I think I called him or talked 
to him on the telephone that morning, but I won't swear to 
that. 

Q. Now, were there any witnesses present in the courtroom 
or in the hall outside the courtroom who had not been sub
poenaed but who were available to testify who are here today? 

A. The only one that I know was Coffield boy came up 
there, but he got up there, the trial was well underway when 
-he was late getting there, and we didn't use him; 

Q. Which Coffield boy was this, sir Y 
A. Now, Mr. Harp, there are two or three of those Coffield 

boys. I could tell you if I saw him, but-
Q. Is he here today? 
A. I don't know whether he is here or not. 

Mr. Ryder: Your Honor, if it will help the Commonwealth, 
we will expect to elicit from the witness Coffield it was Doug

las Coffield, I believe, who came to the courthouse. 
page 17 ) - Mr. Harp: All right. 

By Mr.Harp: 
Q. Now did you stay with this case throught the appeal? 
A. No, sir. 
Q. You did notY 
A. No, sir. · 
Q. Were you present when the appeal was argued? 
A. Yes, sir. . . 
Q. You were. All right. 
A. I was a spectator in the courtroom when it was argued. 

Mr. Parr handled the matter. · 
Q. This may .be repetitive, but I wanted to make sure I 

had asked this question : During the course of the trial you had 
here, as the evidence was being presented did this indicate 
to you that a robbery charge w.as be~ng tried Y 

A .. (Long pause.) I don't quite understand what you are 
driving at, Mr. Harp, and I frankly don't know how to answer 
the matter. 

Q. My question is thi~, Mr. Hillard: As you heard th.e evi
dence presented ·in the trial of these two men, as the evidence 
was presented and the trial went forward, were you not aware 
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of the fact that the evidence was presented for the purpose 
of showing a robbery? 

.A.. :N"o, sir. . 
page 18 ) Q. You were, noW'Y · 

.A.~ :N" o, sir, because it was not a robbery, Mr. 
Harp. :N"ow, I am prejudiced, you understand, because I was 
representing the defendant, and you put me in a-I can't sit 
there like a judge, because I am looking at one side and-

Q. I understand, you are an advocate, as every attorney 
is, sir. :N" ow, getting on, then, you didn't realize it, then, until 
such time as Mr. Stallings started his argument to the court, 
is that correct Y 

.A.. Well, no, you could sense it before that. 
Q . .A.bout when Y 
.A.. I guess when-I guess when we put about-I think 

it was when Ruben Pierce testified. 
Q. Isn't that the fact, isn't that when your case went up 

in smokeY 

The Court: I don't know how he can answer that ques
tion. "Went up in smoke," you mean that is the point where 
the judge came to the conclusion that robbery-he did not 
know that. I hope he didn't know it until the judge announced 
his decision. - J 

.. Mr. Harp: Let me rephrase the question. 

By Mr. Harp: 
Q. It was at this point that a disparity in testimony ap

peared, then, did it not Y 
page 19 ) .A.. Yes, sir. 

Q. :N" ow, did you at any time advise the Court 
during the trial, immediately after the trial, within the 21.: 
day period after the trial, that in your opinion as a member 
of the bar of this Court that you had not been prepared and 
that you would like to ask that the verdict oe set aside on 
that ground Y 

.A.. :N" o, sir. 
Q. Did you prepare any of the appeal papers Y 
.A.. :N"o, sir, Mr. Woodward prepared them, as I understand:· 
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Mr. Harp : That's all. Thank you. 
Mr. Ryder: That's all the questions I have, Your Honor. 

(Witness excused.) 

· Mr. Ryder: Call Mr. Woodward. 

Whereupon, 

THOMAS L. WOODW .ARD 
was called as a witness on behalf of the petitioners and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr Ryder: · 
Q. Mr. W·oodward, sir, do you feel up to testifying? I know 

you have been ill. 
A. Yes, I can testify. I am a little shaky, but I can testify all 

right. -
page 20 ) Q. Sir, would you state your name, address, and 

occupation, please Y 
A. Thomas L. Woodward, 212 Bosley Avenue. Attorney at 

law. 
Q.Mr. Woodward, were you employed to -represent Mr.Hof

fler and Mr. Pierce-in the robbery charge in the Suffolk·Circuit 
Court for which they were convicted and received 5 years? 

A. Yes, sir, in collaboration with Mr. Parr and Mr. Hillard. 
Q. Mr. Woodward, how long have you been practicing law, 

sid 
A. Since July first, 1920. 
Q. Mr. Woodward, during that course of time have you 

represented many defendants in criminal cases? 
A. I suppose a thousand. 
Q. Mr. Woodward, do you recall, sir, when you were first 

employed, that is, with relation to the date of the trial of the 
robbery charge? 

A. Well, it would be the sheerest guesswork, but I would 
say three or four days before the trial. 

Q. Do you recall any of the circumstances, Mr. Woodward, 
of the employment; that is, what you were told and what you 
did, sir? 

A. Frankly, I couldn't tell you the circum- ' 
page 21 ) . stances under which I was employed. Didn't make 

any special note of it, and consequently, my mem-
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ory doesn't serve me along that line. 
Q. Did there come a time, Mr. Woodward,· when you talked 

to Mr. Moody Stallings, or to Major Hillard, Jr., concerning 
the case? 

A. I may have talked to Mr. Stallings, but if I did, it was in 
an offhand way. 

Q. Yes, sir. 
A. Not with reference to any-the case in its merits or any-

thing of that kind. 
Q. Did you talk to Mr. Hillard? 
A. Yes, I talked to Mr. Hillard. 
Q. What was the tenor of that conversation? 

Mr. Harp: If your Honor please, I'd like to renew my 
objection made before on the ground that w'ould be hearsay. 

Mr. Ryder: Maybe I will rephrase the question. 
The Court: Objection is overruled. 
Mr. Harp: May I have an exception, if Your Honor please? 

By Mr. Ryder: 
Q. What was the tenor of your conversation with Mr. Hil

lard with respect to the. case 1 
A. Well, it was in a most general sort of way. 

page 22 ] I don't recall now the exact conversation we had. 
The thing that sticks out in my mind more than 

anything else is I opposed going ahead with the trial. 

The Court: I didn't hear that, sir. 
The Witness: I said, I opposed going ahead with the trial, 

because I didn't think the case was ready for trial, and I cer
tainly wasn't ready myself, and the case was of too much mom
ent as far as these boys were concerned, to _go into it light-
heartedly or haphazardly. · 

Q. Did you go ahead with the trial? 
A. I went ahead with the trial with the understanding that· 

an arrangement had been made between Mr. Stallings and Mr. 
Hillard to come on around and let's get rid of it, "\Vant to get it 
off the docket, wasn't anything but assault and battery, any
way. Mr. Stallings never told me that. I never asked him that, 
and that was the only circumstances under which I set ill' on 
the trial. 

Q. Mr. Woodward, did you adequately prepare the case for 
trial1 · 
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Mr. Harp: Object. That calls for an opinion, if Your Honor 
please. 

The Court: Objection i13 overruled. 
Mr. Harp: May I have an exception? 
The Witness: Let's put it this way: I didn't prepare it. 

page 23 ] By Mr. Ryder: 
Q. Did you interview any witnesses of any 

kind? 
A. Didn't ,interview any witness. Most of them were down in 

Portsmouth. I didn't interview any of the witnesses at all. What 
I actually did was sit in on the trial with the understanding that 
what Mr. Hillard had led me to believe was the fact. 

Q. In your opinion, sir, based upon your knowledge of the 
circumstances that existed prior to trial, based upon your 
knowledge of what took place during the trial, and based upon 
your knowledge of what evidence. was available, what witnesses 
were available which you gained subsequent to trial, was this 
a fair trial with respect to these defendants, this robbery 
charge~ 

Mr. Harp: I have to object to that question as being too 
broad and also calling for an opinion. . 

. The Court: Objection sustained. 

By Mr. Ryder: 
Q. Were you subsequently made aware that there were cer

tain witnesses that would have testified to material facts.in the 
robbery cha1;ge? -

A. Yes, some during the course of the hearing and some 
afterwards. 

Q. Now, in your opinion was the tes.timony of 
page 24 ] those witnesses material to the defense of the rob

bery charge? 
A. I considered it so. 

Mr. Harp: Same objection. 
The Court: Overruled . 

. Mr. Harp: Exception. 

By Mr. Ryder: 
Q. Sir? 
A. I considered it so. ; 
Q. Based upon the knowledge which you gained with respect 
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to the testimony of the witnesses who were not called, in your 
opinion was the trial of the defendants a farce f 

Mr. Harp: Object. 
The Court: Objection sustained. 

By Mr. Ryder : 
Q. ·was it a fair trial? 

Mr. Harp: Same objection. , . 
The Court: Objection sustained. He has testified that there 

were material witnesses. 

By Mr. Ryder: 
Q: In your opinion, Mr. Woodward, were these defendants 

in the robbery charge adequately represented f 

Mr. Harp: Same objection. 
The Court: Objection overruled. 

Mr. Harp: Note my exception. . 
page 25 ) The Witness: I don't think so; Let's put it this 

way, Mr. Ryder-if I may, Your Honor-on an 
offense of this kind, it is not like going down and representing 
a man for having a pint of whisky or something of that kind. 
The offense is too grave to hazard it in any light-hearted way 
or with half preparation. 

By Mr. Ryder: 
Q. Based upon your knowledg·e, was this trial treated by you 

and co-counsel in a light-hearted and haphazard way? 

Mr. Harp: Object. 
The Witness: I wouldn't say that, because I didn't know 

enough about it to treat it one way or the other. 

By Mr. Ryder: 
Q. Yes,· si'I'. Did you, Mr. Woodward, subsequent to the 

trial-let me ask you this, sir: When did you first become aware 
that Mr. Moody Stallings was going to endeavor to obtain a 
Gonviction for robbery? · 

A. Well, I didn't have any idea that he would ·ask for a 
conviction of robbery until the case was practically over. 
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Q. Was that during the course of his closing argument to the 
Court? 

A. Well, either then or immediately preceding that. 
Q. What was your reaction, sir, at that time? 

A. Well, it's hard to describe your reaction to 
page 26 ] a thing of that kind. I don't know that I could. 

Q. Were you surprised, sid 
A. I was surprised at it, yes, sir, particularly surprised. 
Q. Subsequent to the conviction and sentence, Mr. Wood

ward, did there come an ·occasion when you appealed to the 
judge of this court, that is, Judge Goodwin, to· set the verdict 
aside based upon the inadequate prepa·ration Y 

A. Yes. It went before Judge Godwin either once or twice. 
I recall the second time-I believe it was the second time-but 
inadequacy of preparation was brought up, and I told the 
judge just what I am telling you here today. It is my recollec
tion of it. I thought it was a oommiedy of errors in ·which neither 
one was seeking to any particular advantage, but it was just an 
incident that happened once in a lifetime. 

Q. Did you advise the Court that you 'felt that you had been 
tricked¥ · 

A. Well, I ·didn't fell I had been tricked in the sense that 
you-but-that way. I don't think Mr. Stallings intended to 
trick us. · 

Q. No, sir. 
A. I think he got into it and from the evidence that was 

brought out, maybe he didn't have any other course to pursue. 
But I did understand it was going to be just a 

page 27 ] question of assault and battery. 
Q. Was there any conversation or any other 

understanding that you had with respect to the maximum pun
ishment that was to be imposed Y 

A. No; I talked to Mr. Hillard over the telephone not more 
than an hour before the proceedings and at that time I raised 
objection to the trial of the matter, because I thought it was 
one for~ jury. Even then I didn't know what the facts·were, 
but the witnesses who went on the stand-I know practically 
all the witnesses who went on the stand and I know their stand
ing and their reputation amd what not, and if I had been per
mitted, I could have found out a good bit more than I did find 
out. 

Q. You mean, pertaining to the reputation and the standing 
of the prosecuting witnesses Y 

A. That's right. · 
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Q. Did you or did Major Hillard, Jr., within your knowledge, 
advise the petitioners to waive trial by jury~ 

A. I don't recall that I did. 

Mr. Ryder: That's all the questions I have, Your Honor. 

CROSS EXAMINATION 

By Mr. Harp: 
Q. Now, Mr. Woodward, you have testified that 

page 28 ) during. the course of the trial you learned of a 
material witness, or more than one material wit-

ness who was not available, is that correcU 
A. Yes. Yes. 
Q. Who· were those witnesses, sid 
A. They were two brothers Coffield that had a business down 

right by the viaduct leading over the Norfolk and Western 
Railroad next to the Elizabeth River. 

Q. Just the two brothers Coffield, is that correct~ 
A. I wouldn't limit it to the two brothers Coffield. I knew 

Dallas Coffield. I did not know bis brother. Of course, I knew 
Joe Jordan and Mac McClennon and Overboyce. I knew all 
those. 

Q. But I was trying to find out exactly which witnesses you 
discovered you needed during the course of the trial. Now, 
Douglas Coffield a1id his brother, I assume, were two of them. 

A. Dallas Coffield is the one I know. I knew. 
Q. Do you know a Douglas Coffield~ 
A. I never saw a Douglas Coffield in my life, but I under

stand that they could testify that the money that was supposed 
to be passed for the truck in issue actually was passed in their 
presence and that maybe one or the other of them furnished 
the money to this man on the end there to pay for the truck. 

page 29 ) Mr. Ryder: Your Honor, may I say for the 
record that the man on the· end he is referring to 

is the petitioner Ruben Pierce' 
The Witness :That's right, Pierce. 

By Mr. Harp: 
Q. During the course of the trial, sir, do you recall that you' 

asked for a recess, you and your co-counsel asked for a recess 
in order that you could discuss· some facts in the matter with 
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a witness who was not in the courtroom but who was standing 
outside and that this witness's name was Douglas Coffield? 

A. (Shaking head negatively.) I don't say it didn't happen, 
but I don't have any recollection of it. It may very we-l have 
h;ippened. 

Q. Do you recall that you were ever granted a recess for 
the purpose of talking to a witness? 

A. I wouldn't know that. I was trying cases nearly every 
day, and I'd.be a wizard if I could remember that. 

Q. All right .. Now, do you know Douglas Coffield? 
A. No, I know Dallas Coffield. 
Q. You know Dallas. Now, you say you went before Judge 

Godwin on two occasions and asked that he set the ~erdict 
aside because of the fact that y~m had inadequately represented 

this man, is that correct? 
page 30 ) A. I didn't say that was the only ground. No, 

sir, I didn't-
Q. But that was one of the grounds that you mentioned to 

him, is that correct? 
A. I told him from my own standpoint, as I recall it now, 

that I didn't think they had been properly represented and if 
I had known the situation, I would never have gone into a trial 
of that kind so ill-prepared. 

Q. This was after the 21 days had elapsed, though, was it 
not? 

A. I couldn't tell you. 
Q. Wasn't it about three months afterwards? 
A. I couldn't tell you that. · 
Q. Did you prepare the application for a writ of error to . 

the Supreme Court of Appeals? 
A. Well, Mr. Parr prepared it, and I may have added a small 

amount to it, but it was drawn in my office. 
Q. It was drawn in your office. The two of you did it together, 

didn't you? 
A. I didn't add a lot to it. Mr. Parr did most of it. 
Q: Did you assign as error that Judge Godwin had refused 

to grant you a new trial because you had not adequately repre-
sented the man? · 

A. Oh, no. Oh, no. 
page 31 ) Q. You did not. Now, subsequent to the trial you 

say you learned of some other material witnesses, 
is that correct? 

A. That is true. 
Q. Who were they? 
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A. I can't tell you offhand. There was a woman there that 
was in the house at the time of all this going on. There was a 
man standing outside whose name I never learned who knew 
what went on over there. But I never-it was too late for me 
to go see them then. 

Q. \Vhen did you learn of these witnesses V 
A. I think that was during the trial, maybe. 
Q. You say you think this was during the trial V 
A. I think it was during the trial, yes, sir. 
Q. And did you make any motion .to the Court asking that 

the Court continue the matter
A. I did not. 
Q. ~on the ground that your witnesses were not available~ 
A. No, sir, it was too late then, in the middle of the tlrial. 
Q. Now, did you testify that Mr. Major Hillard, Jr., told 

you that Mr. Stallings-rather let me rephrase that question. 
Did you testify, sir, that Mr. Hillard, Jr., who was one of your 

co-counsel, advised you that he had discussed 
page 32 ) the matter with Mr. Moody Stallings and that Mr. 

Moody Stallings had said that this was just a :fight 
between two bootleggers and it was just an assault and battery 
charge and that's all there was to it? 

A. You are adding a point about the :fight between two boot
leggers, but Mr. Hillard discussed with me on two ·occasions 
and the last occasion was about an hour before trial over the 
telephone from Portsmouth. 

Q. What did he.say on_ that occasion as to what Mr. Stal
ings had told him~ 

A. He said it was going to result in a punishment of assault 
and battery, Mr. Stallings wanted to get rid of it and come 
on around anq we'd dispose of it that morning. 

Q. I see. 
A. I don't think Mr. Stallings intended to put anything over 

on us, as far as that is concerned. 
Q. But-

Mr. Harp: That's all. 
Mr. Ryder: May I ask him just one more question, Your 

HonorV 

REDIRECT EXAMINATION ·- , 

By Mr. Ryder: 
Q. If I showed you an affidavit, would you recall the name 
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of the one witness that was at the house? Would 
page 33 } that prompt your memory? 

A. I might. · 

Mr. Ryder: (Handing paper to Mr. Harp.) 
Mr. Harp: If Your Honor please, I think this would clearly 

be leading the witness. This is an ex parte affidavit which pur
ports to recite certain facts and circumstances surrounding 
this crime, and I _think it would be clearly leading the witness 
to let him read this and then have him testify. 

The Court: \Vhat is the affidavit of? 
Mr. Ryder: It is .affidavit of one Joe Lewis, Your Honor. 
The Court: The question·is: does this witness recall the per-

son~ Objection is overruled. 
Mr. Harp; Note my exception, if Your Honor please. 

By Mr. Ryder: 
Q. (Handing affidavit to witness.) 
A. Mr. Ryder, I can't truthfully answer your question. 
Mr. Ryder: That's all the questions I have. 

The Court: Through~ 
Mr. Harp: Yes, sir. 
It is my understanding this witness will be excused. I have 

him under subpoena. I don't think I need him, but if necessary, 
I will hav~ a right to call him back. 

The Court: You understand~ 
page 34 } The Witness: Yes, sir. 

(Witness excused.) 

Mr. Ryder: I would like to call Douglas Coffield. 

Whereupon, 

DOUGLAS COFFIELD 
was called as a witness on behalf' of the petitioners and, being 
first duly sworn, was examined and testified as follows : 

DIRECT EXAMINATION 

Mr. Ryder: Your Honor, before this witness testifies, 1 re
cite the decision of the Suprell!e Court of Appeals decided on 
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September the 11th, 1964, in the case of Ruben Pierce versus 
Commonwealth and Hubert Earl Hoffeer versus Common
wealth. 

The opinion, in the advance sheets, on page 533, makes ref er
ence to the witness Coffield and the fact that the witness Cof
field did not testify, and I think that is particularly important 
in view of the fact that the Court of Appeals, singled that out 
in determining these appeals. 

The Court: All right. 

By Mr. Ryder : 
Q. Mr. Coffield, would you state your name, address, and 

occupation, please? 
A. Douglas Coffield, Route 2, Box 43, Chesapeake, Virginia, 

and I run Coffield Auto Parts, Used Auto1 Parts. 
Q. Where is Coffield 's Used Auto Parts 1 

page 35 ) A. It's on Military Highway at the tripple-
decker overpass. 

Q. Mr. Coffield, are you acquainted with the fact that Mr. 
Pierce and Mr. Hoftler were indicted, tried, and convicted 
for the robbery of one Joe Jordan, involving a pick-up trucld 

A. Yes, sir. 
Q. On the date the matter was tried in the Circuit Court of 

Suffolk in the-I believe this is the Circuit Court of Suffolk, 
is that correct ?~in the old building, were you present when 
the. matter was tried 1 

A. I was outside the court. 
Q. Would you tell His Honor whether or not you were ad

vised or asked to appear as a witness and just what happened, 
why you did not testify1 

A. Mr. Hillard-I bad been there for some time, and Mr. 
Hillard come out of court and told me I could go home. , 

Q. What would you have testified to in that hearing? What 
knowledge did you have of that robbery charge 1 

Mr. Harp: Object. 
The Court: Objection is overruled. 
Mr. Harp: Note my exception, please, sir. 
The Witness: I knew that Mr. Hoftler and Mr. Pierce bad 

'bargained to buy, was in the process of buying a pick-up 
truck. 

page 36 ) Mr. Harp: I hate to interrupt the witness, but 
I think he is testifying to hearsay, I think. 
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The Court: r was going to ask him myself. . 
When you say this, did you see or hear this, or did somebody 

tell you this? 
The Witness: I saw it. 
The Court: You saw it. 

By M.r. Ryder: 
Q. What did you see, Mr. Coffield? 
A. I saw Mr. Pierce give Mr. Jordan-this was prior to 

the day they come out to my shop-I think it was $115.00 
payment on a Chevrolet pick-up. 

Q. Was that the Chevrolet pick-up that was involved in the 
robbery charge? 

A,. Yes, sir. 
Q. Now then- _ 
A. And they owed him for more money on it. 
Q. Where was the $115 paid? 
A. In Suffolk. 
Q. In Suffolk? 
A. It was on that back .road that comes out by that scales. 

I forget now the name of the road or the route number, but 
the Colored fello·w didn't have the title for the truck that day, 

and they were going to give him the-Mr. Pierce 
page 37• } told him that he would. give him the rest of the 

money when he brought the title for it. 
Q. Did there come an occasion when you subsequently saw 

this Colored fellow, Jordan? 
A. Yes, sir. 
Q. Where was that and under what circumstances? 
A. He come down to the shop-Mr. Pierce went and got him, 

rather, and brought him over to the shop in order to get the 
title and finish paying for the truck, for they needed the title 
to buy a license for it. And they brought Joe Jordan out there, 
and at that time Jordan told them-and I was present-

Mr. Harp: I object. That's hearsay. Anything Mr. Jordan 
said was hearsay. 

The Court: You say ''were presen.t'' or ''were not pres-
ent?" 

The Witness: I was th.ere. 
Mr. Ryder: Your Honor, the purpose of this-
The Court: Mr. Jordan told who? What did he say just 

now? 
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(Whereupon, the last above-recorded answer was read by 
the reporter.) 

The Court: Objection is overruled. 
Mr. Harp: Note my exception, if Your Honor 

please. 

page 38 ) By Mr. Ryder: 
Q. What did Jordan tell him 1 

A. Told him he wanted a title for the truck, and Jordan 
did not have the title. So he told-

The Court: Apparently that is mixed up.· 

By Mr. Ryder : 
Q. Who told what to whom, sid 
A. Jordan told Ruben Pierce. 
Q. All right, sir. · 
A. -that he did not have the title for the truck with him 

and at the same time he told him that instead of the original 
$150 he wanted for the truck, he wanted· some more money. I 
forget now how much it was. And Mr. Pierce told him that he 
did not \vant to pay any more money for it. So Jordan told 
him to bring the truck back to Suffolk and he'd give him his 
money back. And Mr. Pierce left with Jordan in his car to go 
to Suffolk.. 

Q. Where was the truck 1 
A. It was at the shop. 
Q. What happened to it? 
A. Mr. Hoffler was also there, and he left driving the pick

up tmck to carry it back and to get the money back for the 
truck. 

Q. Was there anyone else present at that time 
page 39 ) other· than yourself, Hoffler, Pierce and Joe J or-

dan 1 · 
A. Yes, sir. I don't remember exactly who, but it was several 

people at the shop at the time. 
Q. Was there any argument between them 1 
A. Between- _ 
Q. -Jordan,· Pierce, and Hoffler?· 
A. Not between Pierce and Hoffler. · 
Q. How about between Jordan and Pierce 1 · 
A. Yes, sir, there was a misunderstanding or disagreement 
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about the price of the truck. He wanted more money for it. 
Q. By ''he'' you mean who, sir' 
A. Mr. Jordan. 

Mr. Ryder: That's al1 the questions I have. 
The Court: What is your name? 
The Witness : Douglas Coffield . 

. The Court: Did you ever go by the name of ''Dallas?'' 
The Witness: No, sir, that was my uncle. 

CROSS EXAMINATION 

By Mr. Harp: . 
Q. Mr. Coffield, now, when did you see them pass this $115 

down at Portsmouth' . . 
A. This was about two weeks prior to the time they were 

at the shop. 
Q. About ·two weeks before Joe Jordan was 

page 40 ) brought in, is that correct? 
A. Yes, sir. 

Q. All right. Now, during the course of the trial, you were 
present but ·you were standing out in the hall, weren't you? 

A. Yes, sir. . 
Q. And do you remember Mr. Hillard coming out and talk

ing to you? 
A. Yeah, he come out. 
Q. And isn't it a fact that he told you that he had made a 

deal with the Commonwealth's Attorney and that it would 
just be reduced to assault and battery and that you could go 
on home? 

A. He told me that I could go home. I .think he told me that 
later .that there was something about a deal had been made. 

Q. Do you remember what that was? 
A. No, sir. 
Q. You do not? 
A. About the-something about making a deal with the · 

prosecuting attorney, but that was later. 
Q. Do you recall being interviewed on October 291

, 19r64, be
tween 12 :15 p.m. and 1 :00 o'clock, p.m., by Investigator L. W. 
Koffman of1 Virginia State Police? · 

A. I remember a State Police investigator 
coming out. 

page 41 ) Q. Do you remember talking to him 1 
A. Yes. 
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Q. Do you remember telling him that you had been advised 
· by Mr Hillard on the morning of the trial during the trial that 

the Commonwealth's Attorney had agreed to an assault an(l 
battery conviction and let him 1fay a small fine and you could 
go home? 

A. No, sir, Mr. Hillard come out and told me that-. 

The Court: Now, wait a minute. 
The Witness: -that he didn't need me. 
The Court: No, sir, he is asking you what you told the 

police officer. 'Vhat did you tell the police officer when you 
talked to him? · 

The Witness: I told him as much as I knew about the case. 
The Court. Well, did you tell him what he has just· asked 

you? · 
The Witness: I told him that Mr. Hillard had come out 

and-""out of the courtroom and told me that he didn't need 
me-they didn't need me in the thing, that everything was fin
ished, or taken care of. 

Mr. Harp: All right. 

By Mr. Harp: 
Q. Now, who else "1as present at the shop-=-who 

page 42 ] do you work for, the-
A. Coffield Brothers.· 

Q. Coffield Brothers. Are you one of the b1;others? . 
A. Yes. 
Q. Who owns it? And are you related to Pierce or Hoffler in 

any way? 
A. No, sir. 
Q. Do a lot of business with you, hum? 
A. Yes, sir: 
Q. Have you bought motor vehicles at one time or anotbed 
A; I have sold them cars. 
Q. You have sold them cars? 
A. And bought a few from them. 
Q. Who else was present at this conversation that you say 

Joe Jordan didn't have .the title and he wanted $200, do you 
recall? 

A. He wanted $200? 
Q. Um-hum. . 
A. I didn't hear him say be wanted $200; . 
Q. You didn't hear him say, the second time around, now-
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let me delineate these times in order that the record may be 
straight. You have testified that you saw Joe· Jordan on two 

· occasions. Correct Y 
page 43 ] A. Yes. 

Q. First occasion was when you saw Mr. Pierce 
give Joe Jordan $115. Correct T 

A. (Nodding affirmatively.) 
Q. All right, now, I am talking to you about the second oc

casion when Joe Jordan apparently was brought in, by your 
testimony, to your place of business and thete were some other 
people present, a conversation took place at which time Mr. 
Jordan said he wanted more money-

A. Yes, sir. . 
Q. -for his truck. Now, who else was present besides you, 

Pierce, Hoffler and Joe Jordan Y 
A. There were several people at the shop, customers. 
Q. Do you remember their names Y 
A. No, sir. My brother was also present. I think he was 

inside of the shop, though. 

Q. He was inside Y 
A. Inside the building. 
Q. Now, did this $115 pass at your place of business Y 
A. No, sir. 
Q. Where was this passed? 
A. That was about two weeks before in Suffolk. 
Q. Where in Suffolk? . 

A. It's on a road that goes around the back of 
page 44 ] Suffolk and comes out over near the scales, at a 

service station on that road. I don't remember 
the-

Q. You mean, the bypass? Are you talking about the by
pass? 

A. I don't know. I guess it is. It's - that road that comes 
out at Magnolia. , 

Q. Um-hum. All right, that's all. 

REDIRECT EXAMINATION 

By Mr. Ryder: 
Q. Mr. Coffield, who is Clarence E. Coffield T 
A. It's my father. 

/ 
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Q. Was he ·present at the time this. discussion took place 
with Jordan as to coming back to Suffolk and getting the 
money back 

A. Yes, sir. 
Q. Is your father now - What is his status now Y 
A. He is dead. 
Q. How long ago Y 
A. Couple of weeks. 
Q. How old w:as your fathed 
A. Fifty-eight. . . 
Q. How long had he operated Coffield Brothers T 
A. Since 1939. 

Mr. Ryder: (Handing affidavit to Mr. Harp.) 

Mr. Harp: May. I ask a couple of questions T 
page 45 ) Mr. Ryder : Yes. 

Mr. Harp : How has his health been Y . 
The Witness: The last two years he's been in bad health. 
Mr. Harp : He's been pretty sick, has he Y 
The Witness: He's had a heart condition. 
Mr. Harp: I see. I am going to object. 

By Mr. Ryder : 
Q. Can you identify this document, Mr. Coffield T Is that 

your father's signatureT 
A. Yes, sir. 

Mr. Ryder: Your Honor, I. have here an affidavit of Mr. 
Clarence E. Coffield. He is now deceased. I offer it for the 
purpose of showing that had an adequate investigation been 
made, that among other witnesses the defendants would have 
had available would have been Mr. Clarence E. Coffield. 

Mr. Harp: I think it is clear hearsay, if Your Honor please. 
If counsel for the petitioners was advised, as he must have 
been, of t~e condition of this particular man, he could have 
served notice ·upon us to take depositions in connection with 
ii, and I think it is a tragedy that the man has died, but never
theless, I think it is clear hearsay, sir. 
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The Court: I think the objection ought to be 
sustained. 

page 46 ) Mr. Ryder: Your Honor, may I - I would like 
to get this statement. in the record. May I just 

offer it? 
The Court: Um-h~m. I don't want to see it. Just mark it -

this is the first one you have had Y 
Mr. Ryder: Yes, sir, Your Honor. 
The Court:- Petitio11er 's Exhibit A. 

(The affidavit referred to was received m evidence as 
Petitioner's Exhibit A. 

Mr. Ryder : All right, sir. That is all the questions I have 
of Mr. Coffield, Your Honor. · 

The Court: Through f · 
Mr. Harp: Yes. 
The Court: Take a recess. Ten minutes. 

(Whereupon, a short recess was taken.) 

Mr. Ryder: Call Mr. Parr~ 

Whereupon, 

ROBERT J. PARR, 
was called as a witness <;>n behalf of the plaintiffs .and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

Q. Mr. Parr, would you state your name and address and 
occupation, please Y 

. A. Robert J. Parr. I am an attorney and prac-
page 47 ) tice law in the City of Suffolk. I am 37 years old. 

Q. How long have you been practicing law, 
Mr. Pa.rd 

A. Since 1951. 
Q. During that period of time, sir, have you had an occa

sion to represent many defendants in criminal cases Y 
A. Well, I have represented right many defendants, yes, 

sir. 
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Q. Did there come a time when you were employed to 
represent Mr. Hubert Hoffler and Ruben Pierce? 

A. Yes, sir. 
Q. On a robbery charge that was pending in the Suffolk 

Court? 
A. Yes, sir. 
Q. "\Vas there a warr.ant sworn out in Suffolk, as well as in 

Nansemond County? 
A. Yes, there was a warrant in the City of Suffolk against 

Ruben Pierce and Hubert Hoffler charging them with armed 
robbery, and there was a warrant sworn out in Nansemond 
County charging them with larseny of a pick-up truck. 

Q. Was that the same truck as the truck involved in the 
robbery here in Suffolk? 

A. Yes, the same truck was the subject of the controversy. 
Q. In the N ansemond County hearing were you 

present? 
page 48 ] A. Yes, I was. 

Q. Do ·you recall whether or not Jordan, that 
is the complainant on the robbery charge and the complain
ant on the larceny charge in Nansemond County, testified 
to anything, and if so, enumerate, contradictory to what he 
testified to in the robbery case in Suffolk? 

Mr. Harp: I object. I think that would be hearsay, if Your 
Honor please. 

The Court: Well, I don't think it's hearsay, but I was just 
wondering how material it is. 

Mr. Ryder: Your Honor, the reason I offer this, sir, is t_hat 
I anticipate putting on witnesses to show that, had proper 
investigation been made, that these witnesses could have testi
fied to contradictory statements made by the complaining 
witness Jordan and of a material nature, sir. He was under 
oath in Nansemond County, as well as in Suffolk, and testify
ing about the same thing, sir. 

The Court: Well, wasn't Mr. Parr present when he was 
tried the second time? 

Mr.·Ryder: Yes, sir. 

By Mr. Ryder: 
Q. Were you present when he was tried m the robbery 
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charge? 
A. Yes, I was. 

The Court : I don't know how this is all going to 
page 49 ) · turn out, but if Mr. Parr was present on both oc" 

. casions, did he cross-examine the witness about 
his previous contradictory statement? Objection is overruled. 
I guess we have to develop it, I don't know. 

Q. Did you participate, actually participate in the trial of 
. the robbery charge, that is, as far as examining witnesses 
and things of this nature Y 

A. At the trial of the robbery charge in the Circuit Court 
of the City of Suffolk I did not cross-examine Joe Jordan. 
Mr. Hillard cross-examined Joe Jordan. In the preliminary 
hearing in the Municipal Court of the City of Suffolk, I, as 
I recall, examined Joe Jordan, and I was present when the 
cases· in the County involving larceny were either dismissed 
or nolle p-ros'sed, and I forget what the Court designated on 
the warrant. · 

In the preliminary hearing in the City· of Suffolk, Jordan 
admitted that be had committed purg-ery, of which he then 
purged himself and told an entirely different story concern
ing the whole incident. 

Q. Was there any witnesses called to testify to this aspect 
of it in the robbery trial Y 

A. There were not any witnesses call~d with respect to 
that, and there were not any witnesses called with respect to 
his statements at the· preliminary hearing in the N ansemond 

County Court on the larceny charges when they 
page 50 ) were dismissed or nolle prossed'. 

Q. Mr. Parr, in your opinion, were these de
fendants adequately represented, that is, Pierce and Hoffier, 
in the robbery trial in SuffolkY 

Mr. Harp: Objection. 
The Court: Objection overruled. 
Mr. Harp : Note my exception. 
The Witness: In my opinion, insofar as the development of 

the facts of the case in the trial of. the robbery case, the.facts 
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were not properly developed, and I feel that .that was to their 
prejudice a great deal. 

By Mr. Ryder: 
Q. Had you, in effect, turned over the representation of 

the defendants to Mr. Hillard and Mr. WoodwardY 
A. Yes, I was tlie only counsel that was present at the 

preliminary hearing on the robbery charges . .As I recollect, 
I was probably the only one present when the cases were dis
missed or nolle prossed in the county. I know there was con
siderable confusion concerning the handling of the county mat
ters and things as I .have learned of through investigation 
since then transpired that I did not hear said or see done. 

Q. Do you think that those things would have been 
material to the defense of the defendants -On the robbery 

chargesY 
page 51 ) A. Well,.I think what transpired in the Mu-

nicipal Court of necessity was very important, 
and what transpired in the County Court as this case. devel
oped at the robbery trial was most material. 

Q. Now, in your opinion, based upon your experience, 
would a proper investigation of the facts prior to the trial 
of the robbery charge have developed these circumstances that 
you spea~ of Y 

Mr. Harp: I renew my objection, if Your Honor please. 
The Witness: Well, there should -
The Court: Just a minute. Excuse me. Objection is over

ruled. The question is - what I have in my mind is whether 
they weren't already developed. He knew about it. Most of 
what he has been testifying, be knew about it already. 

By Mr. Ryder: 
Q. Did you communicate to Major Hillard or to Mr. Wood

ward the prior inconsist(J!Yl,(Jj,es of Mr. Jordan Y 
A. Well, I am sure that Mr. Hillard was aware of the dis

missal of the cases in the county.· I am also sure that those 
cases - that all counsel, besides Mr. Woodward, including 
the Commonwealth's Attorney for the City of Suffolk, in my 
opinion, were aware of that, particularly in light of Jordan's 
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statement that in the Coutny Court that he was 
page 52 ] advised that the way to get his truck back was to 

secure a warrant; and as many people do when 
you say "warrant," they attach the meaning of "criminal 
warrant'' to it. Therefore he had two criminal prosecutions 
pending at the same time, one in the City and one in the 
County. My recollection is that the County matter had. been 
disposed of prior to the trial in the-City. -

Q. Did you advise Mr. Woodward or Mr. Hillard about the 
statements made by Jordan pertaining to his having ·com
mitted perjury? 

A. I did not advise them by any written communication that 
have access to, and insofar as the record that was made in 
the Municipal Court, a copy was made, but it was made sub
sequent to the trial of the robbery case, and that delay, I be
lieve, was due greatly to the court reporters being so busy. 

Q. Did you or did other counsel within your knowledge have 
any understanding as to what charge ultimately would be 
pressed by the Commonwealth's Attorney, Moody Stallings Y 
. A. Well, after I represented the def end ants in the Munici

pal Court, Mr. Hillard was subsequently employed, as was 
Mr. Woodward. M1\ Hillard, as I understand it, had been 
counsel for Mr. Hoffler in business transactions in the City 
of Chesapeake and the City of Portsmouth. And subsequently 
they talked to Mr. Woodward, and at that point is when I 

relinquished control of the case, I considered it, 
page 53 ] to them. Now, when it came time to set the case, 

I would advise counsel when it was set. It was 
continued several times, and I appeared and got the continu
ance. But so far as preparation of the case or further in
vestigation or interviewing witnesses, I did none of that. 

Mr. Ryder: That's all the questions I have, Your Honor. 

CROSS EXAMINATION 

By Mr. Harp: 
Q. Now, you were employed by both of these gentlemen 

to represent them initially, were you Y 
A. In the Municipal Court, yes. 
Q. And in the County Court? 
A. Yes, sir. 
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Q. Now, you say that there was a transcript made of the 
County Court hearing, is that correct, or of the Municipal 
Court, which Y 

A. Municipal Court. 
Q. And that hearing, if I told you that was held on the 

9th of February in the year 1962, would that be roughly wben 
you think it was Y 

A-. My notes would show that date, I believe. 
Q. All right. I have checked the warrant, and that is what 

it shows on the back. 
page 54 ) A. Yes, sir. 

Q. And you say you were unable to secure a 
copy of the transcript of that hearing until subsequent to the 
trial on the robbery charge because of the fact that the Court 
Reporter was busyY 

A. I never requested the transcript for myself personally 
until some considerable time later when there were several 
other lawyers involved, and if I recall correctly, the transcript 
was brought to my office and immediately delivered to other 
counsel, and I could not tell you what counsel received it. 

Q. Was it before or after the robbery trial Y 
A. I couldn't tell you tliat. My thinking is that it was after-

wards. 
Q. Do you have ariy notes that would show thatY 
A. I have no notes or no paid bills on paying for the trans

cript, because it was secured subsequently. 
Q. Now, you say that there was conflict, however, in the 

testimony given at the Municipal Court and given at the 
Circuit Court by Joe Jordan, is that correct Y . 

A. Well, there was a conflict in Jordan's testimony in the 
Municipal Court initially trom that which he finally said was 
correct, and then when it came to the Circuit Court his testi
money was pretty much the same that he gave in the Munici-

pal Court after he purged himself of perjury. 
page 55 ) Q. Now, when Joe Jordan testified in the 

County Court, didn't he testify to the taking of 
the keysY 

A. I don't recall that. The thing that impressed me was 
that he didn't want to press __:_ to use his language - no 
charges, he just wanted to get his truck back. 

, 
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Q. I see. Now, these were two robbery warrants, is that 
correct? 

A. There were robbery warrants in the City. 
Q. That's what I meant, in the City. 
A. And larceny warrants in the County. 
Q. Now, in regards to the case in the City, do you recall 

when Mr. Hillard was employed Y 
A. No, I don't. I have correspondence with him _that covers 

a period of a year or better, I would say. 
Q. When was your first correspondence witn him, about? 
A. May I see my file Y 
Q. Sure. 
A. September the 27th, 1962. 
Q. That is your first correspondence Y 
A. That is my first written correspondence. 
Q. Do you recall whether or not he was employed prior 

to that time? 
A. Well, yes, he would have been employed prior to this 

time. It may have been a very short time, because 
page · 56 ) September the 27th I wrote to Moody Stallings 

with a copy to Mr. Hillard advising that the case 
was set for October the 16th, '62. '11he case had been previously 
set, and Mr. Hillard could not try it on the 16th of October 
of '62. And on November the 14th, '62, I wrote Mr. Hillard 
that the case· was set for November the 20th, '62, anq at that 
time I did not send a copy to Mr. Stallings. 

Q. All right, now, when Mr. Hillard came into the case, 
you say he really took over, is that correct? He was the chief 
counsel Y 

A. When Mr. Hillard came into the case, I would say he 
was chief counsel, yes. 

Q. And yet you had all the factual inf prmation aval.lable, 
· didn't you Y . 

A. That's - all the factual information that had been 
developed at that time, yes, which were . the preliminary 
~~~- . 

·: Q .. What. was your expectation as to the.trialf 
A: Subsequent to Mr. Hillard's conversation to _me .and 

my advice that he was in it, Mr. Woodward was_ also in it, and 
during this period of time the matte:i; was. di$cussed, I am 
sure, at the time the motions_ for the continuances .~v.ere made 
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and also discussed with Mr. Stallings concerning the case. 
And everybody knew, except the trial judge, from my im
pression of it, and my investigation, that this was an argument 

between some people who allegedly were dealing 
page 57 ] in illicit whisky, and it was commonly referred 

to as an argument between bootleggers. That was 
the common denominator, and it just wasn't anything to the 
charge of robbery. · 

Q. And Mr. Hillard advised you as to what Mr. Stallings 
had said about iU 

A. I discussed it shortly with Mr. Stallings, and Mr. Hill
ard had talked with Mr. Stallings, because I knew that I was 
seeing Mr. Stallings as an attorney, going. and coming prac
tically every day. And it was my impression that Mr. Hillard 
had· discussed it with Mr. Woodward. And we all agreed that 
there wasn't anything to the claim made by Jordan. 

Q. In other words, you :figured you were just going to enter 
a plea on an assault and battery charge, is that correct? 

A. Well, I had no promise of that. I believe Mr. Stallings' 
words were generally this way: "Let's go down there and 
hear what they have to say about it, because'' _.:._ he didn't 
say this, but this is the impression - that "we all know what 
it is, anyway.'' Of course, when you got to court it sounded 
a lot worse than when you talked across a desk. 

Q. But it was the impression of you and your two asso
ciate counsel, then, as I understand it, that it was just an 
assault and battery matter, is that correcU 

A. Well, that was my - if I may use the word - conclu
sion from the evidence and the statement of 

page 58 J Jordan in the County COurt and association with 
the case from the beginning till it was finally 

terminated. · . 
Q. Nevertheless, you had made arrangements for a court 

reporter? · · 
A. No, we didn't make arrangements for a court re.porter 

at the Circuit Court hearing, we certainly did not. 
Q. Where did the court reporter come from T 
A. The court reporter came into the Municipal Court hear

ing intitially, and at that hearing Joe Jordan was represented 
by Mr. Anderson Maxie. ·· 
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Q. I am talking about the trial on the robbery trial. There 
was a court reporter present to take. that down, wasn't there Y 

A. Yes, but I didn't, according to my recollection, make 
that arrangement. Mr. Woodward or Mr. Hillard, probably. 

Q. I see. Now, did you prepare the papers to seek the writ 
of error which was subsequently granted by the Supreme 
Court of Appeals Y 

A. Mr .. Woodward and I together. 
Q. Did you assign as error that you had not had a sufficient 

preparation for the trial, sid 
A. No, sir. 
Q. Did you take it up with Judge Godwin during the course 

of the trial when you saw the evidence developing 
page 59 } as it was, did you take it up with the CourU 

A. We didn't take it up with Judge Godwin, 
·but if you note in the record, there were several brief recesses 
in which some frantic phone calls were being made by counsel. 
I didn't make them, because I didn't know the people in Ports
mouth, but Mr. Hillard went out, whether he made any phone 
calls, I gathered that he was trying to get some witnesses 
there that were material. I might say, had I known then like 
it developed later, I or Mr. Maxie or someone who was in the 
Municipal Court would certainly have been a witness, and 
someone who was in the County Court. would have been a 
witness. 

Mr. Harp: All right, thank you very much, sir. 
Mr. Ryder: That's all the questions I have, sir. 

(Witness excused.) 

Mr. Ryder: Call Mr. Massey. 

Whereupon, 
PAUL V. MASSEY 

was .called as a witness on behalf of the petitioners and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Ryder:· 
Q. Sir, would you state your name, residence and occu-

pation Y · 
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A. Paul V. Massey, Deputy Sheriff, Suffolk, 
Virginia. 

page 60 } Q. Mr. Massie, did there come an occasion when 
you were in the County Court of Suffolk in Feb

ruary or March of 1962, when a charge against Hubert E. 
Hoffler of auto larceny of a truck by the use of a gun was 
heard? 

A. Yes, sir, I was. 
Q. Did you overhear or did you hear the testimony of the 

complainant, Joe Jordan Y 
A. Yes, sir, I did. 
Q. What did the complainant, Joe Jordan, tell Judge An

drews with respect to the agreement that he bad with Mr. 
Hoffler? 

A. As best I remember, he had-Hubert Hoffler had pur
chased a pick-up truck from Joe Jordan and had paid him 
$110 or $115 and was supposed to pay him the balance later. 
Hoffler saw Jordan sometime later over on Freeney Avenue, 
I believe it was, to pay him the difference, and Jordan had 
decided not to sell the pick-up truck and had spent most or 
all of the money, and they got in an argument over the differ-
ence. 

Q. Did Jordan say anything about whether or not ·he had 
been robbed with respect to this truck? 

A. Not over there, no, sir. 

The Court: Wait just a minute. Is this the testimony that 
he gave at the hearing that you were present? 

The \Vitness: In the County Court, yes, sir. 

page 61 } By Mr. Ryder: 
Q. Did Jordan say anything in the County 

Court as to whether or not Hoffler had robbed him Y 
A. He said he hadn't robbed him over there. 
Q. Were you contacted by either Mr. - any of the attorneys 

for Ruben Pierce or Hubert Hoffier prior to the trial of the 
robbery charge here in Suffolk? 

A. State that again. 
. Q. Were you at any time requested to be a witness or 
subpoenaed as a witness in the trial of the robbery charge in 
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Suffolk? 
A. No, sir, not before today. 
Q. Had you been subpoenaed, would you have testified as 

to the statements that Jordan made in the County Court? 
A. So far as what took place in the County, yes, sir. 

Mr. Ryder: That's all the question~ I have. 

CROSS EXAMINATION 
By Mr. Harp: 

Q. Is it my understanding that Joe Jordan testified he had 
not been robbed in Nansemond County? 

A. Yes, sir. 
Q. And you are a deputy sheriff of NansemondY 
A. Yes, sir. I had talked to the defendant in the jail prior 

to this trial at the time he was arrested. 
page 62 ) Q. You had talked to - and ·exactly what did 

Joe Jordan testify to about that truck, now Y 
A. As best I remember, he had sold this truck to J;Iubert 

Hoffler for around $150 and he had paid him over a hundred~ 
hundred and ten or fifteen, as best as I remember. He went 
back to finish paying him the money, and Jordan had decided 
not to sell the truck and had spent part or all of the $115. 

Q. This is what Jordan testified Y 
A. This is what J 01rdan testified. 
Q .. Yes, sir. In the County Court of Nansemond County? 
A. Yes, sir. 
Q. What else did he testify to Y 
A. Basically that's all I remember. 
Q. That's all you reniemberY . 
A. Yes, sir. 
Q. Did Joe Jordan attempt to testify in the County. Court 

of Nansemond County that he had. been robbed of the keys 
to that vehicle Y 

A. I believe he did inention soIQ.ething about some . keys, 
but it wasn't on Freeney Avenue. 

Q. All right .· -
A. As best I remember. 

Mr. Harp: Thank you. 
page 63 J Mr. Ryder: That's all the questions I have, 

· Your Honor~ 
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(Witness excused.) 

Mr. Ryder: James Harmon.-

Whereupon, 

JUNIUS PAUL HARMON 
was called as a witness on behalf of the petitioners and, being 
first duly sworn, was e~amined and testified as follows : 

DIRECT EXAMINATION 

By Mr. Ryder: 
Q. Mr. Harmon, would you state your name, residence¥ 
A. Junius Paul Harmon, 38 5th Street, Poirtsmouth, Vir-

g1ma. 
Q. How old are you, Mr. Harmon f 
A. Twenty-six. 
Q. Mr. Harmon, were you present at Coffield Brothers' 

Auto Parts on oir about January the 13th of 1962 when Reuben 
Pierce and Hubert H_offier and a·Joe Jordan were present? 

A. Yes, sir, I was. . 
Q. Did you overhear any conversation between them con-

cerning a pick-up truck¥ · 
A. Yes, sir, I did. There was a conversation between Pierce, 

Mr. Hoffier, and this fellow Jordan or "Jerdan," whatever 
·his name was. The conversation stemmed around

page 64 ) it was some disagreement about the price of a 
truck, and I think there was some question as to 

whether or not Mr. Jordan was going fo return the money or 
either hand over the title to the truck or something. It's been 
some time ago. 

Q. What happened after the conversation with regard to 
handing over the title or the moneyt · 

A. As I recall it, I think they all left. I think_ Mr. Pierce 
and Mr. Jordan left together. I think Mr. Hoffier left shortly 
after. There was a-the 1reason I happened to notice it, I 
was under the hood of another ·car, and I heard Jordan say 
something about bringing the truck to Suffolk, ''and I will 
give you your: $115 back,'' something, and he raised his voice, 
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and then I think Mr. Hoffier raised his voice to him is the 
reason I happened to notice it. 

Mir. Ryder: That's all the questions I have, sir. 

CROSS EXAMINATION 

By Mr. Harp: 
Q. Now, you are employed at· Coffield Brothers, are you Y 
A. No, sir, I am not. · 
Q. This conversation took place at Coffield 's, did it Y 
A. Yes, sir. 
Q. Where are you employed Y 

A. Local 87, Sheet Metal Workms of America. 
Q. This is where you were employed at the 

page 65 ) time of this conversation, is that correct Y 
A. Yes, that is correct. 

Q. And do you remember definitely what date it took place? 
A. No. That must have been three years ago. 
Q. So you can't testify as to what date it took place, you 

just :remember a conversation, is that correct y . 
A. It was, I'd say, in-it was 1n January, because I re-

call the time I put the motor in my wife's car. · 
Q. In other words, you were working on your wife's car 

at Coffield 's Y 
A. No, sir; I was checking a motor out. I bought a motor 

from Coffield 's which I put in the car, and I was trying to 
see if it was any good before I bought it.· 

Mr. Harp: That's all. 

(Witness excused.) 

Mr. Harp: Mr. McClenny. 

Whereupon, 

W. A. McCLENNY 
was called as a witness on behalf of the petitioners and, being 
first duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 

By Mr. Ryder : 
Q. Mr. McClenny, would you state your name 

and address Y 
page 66 ) A. William A. McClenny, 1008 Pennsylvania 

Avenue. 
Q. Mr. McClenny, are you acquainted with Joe Jordan 

and Hubert Hoffler? 
A. Yes, I am. . 
Q. Are you acquainted with ·the fact that Joe Jordan was 

the prosecuting witness for a charge of robbery involving the 
keys to a pick-up truck? 

A. Yes, I am. 
Q. That particular truck, do you have any knowledge as 

to what was the status of the title of that truck at or about 
the time the truck was sold - or this whole thing arose Y 

A. Yes. I had the title in my possession due to the fact 
that I had did some repair work on a Buick, and 1 was hold
ing the title as collateral for the repairs on· the Buick car 
until such time as Joe Jordan would produce the money to 
redeem the title foir his truck, and, however, he was supposed 
to still be using the truck at the time. 

Q. Do you have any knowledge concerning the payment of 
$115 by Mr .. Hoffier or Mr. Pierce to Mr. Jordan? 

A. Well, let me start at it this way: First a fellow named 
Gilboo:t Rollins came to me- · 

Mr. Harp:~! object. That isn't responsive to the question. 
The question didn't ask him about Gilbert Rollins, if Your 

Honor please. · · 
page 67 ) The Court: I think that objection ought to be 

sustained. 
The Witness: Yes, I do have knowledge. 
The Court: Wait just a minute. I don't think this is the 

right way to get.at this. 
Mr. Ryder: Let me ask it a different way, if I might, siir. 

By Mr. Ryder: 
Q. Have you ever had any conversation with Joe Jordan 
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concerning the payment of $115 Y 
A. Yes. I'd like to tell just leading up to how it all came 

out. · 

.. The Court: No, we don't want you to do that. You answer 
it the way he asked. 

The Witness: Yes, I do have. 

By Mr. Ryder: 
-Q. What did Joe Jordan tell you with irespect to the $115 Y 
A. To the best of my recollection, I was talking to him 

sometime after this, and I asked him how he intended to_.:...well, 
I got to put it in there that he was trying to sell it to the 
other fellow. I asked him how he intended for both people to 
pay for the truck and I am holding the title. 

Q. Did you have knowledge, or were you advised that he 
was selling the truck to a thiird person, that is, a 

page 68 ) man ·named Gilbert Rollins Y 
A. All in the ·sequence. of time I did, yes. 

Q. Was that during the course of your conversation with 
Joe Jordan Y · · · · · 

A. Yes, when I was talking to Joe himself. 
Q. And what did he say about the $115 Y 
A. He said ·that he was-'--I asked him, "What are you 

trying to do, sell it to two different people Y" He said,. "I 
was going to make it all right." 

I said, "How a.re you going to make it all righU I was 
holding the title for the money you owed me.'' 

Mr. Harp : That is hearsay as far as Joe Jordan. 
The Court: I don't think so. It has to do with -his veracity, 

if that is material. 
Mr. Harp: Note my exception, sir. 

By Mr. Ryder: 
Q. All right, you go ahead. . 
A. And that was after all the deal was consummated be

tween everybody, and he said he was going . to make it all 
right. I said, "I don't see how you can make it all right sell
ing it to two different people at the same time.'' 

Mr. Ryder: That's all the questions· I have; 
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Mr. Harp: No questions. 
The Court : You are excused. 

(Witness excused.) 

page 69 ) Mr. Ryder: I'd like to call Mir. Hoffler. 

Whereupon, 

HUBERT EARL HOFFLER 
was called as a witness on behalf of the petitioners and, be
ing first duly sworn, was examined and testified as follows : 

DIRECT EXAMINATION 

By Mr. Ryder : 
Q. Mr. Hoffier, you are the petitioner in this case. Your 

residence now is Nansemond County Jail, is that correcU 
A. Yes, sir. 

· Q. Mir. Hoffler, did you employ Mr. Woodward and Mr. 
Major Hillard to represent you in the robbery charge Y 

A. Yes, sir. 
Q. Would you elate to the Court what was communicated 

to you by Mr. Hillard and by Mr. Woodwrurd with respect 
to what the outcome of the trial was to be Y 

A. The day that I employed Mr. Hillard when he got in 
his car and came· to Su:ff olk and he talked to the Common
wealth's Attorney, came back out, he said, ''There is noth
ing to it." He said, "We have reduced it to simple as
sault. Everybody irecognized it for what it is.'' And I 
asked him about it a number of other times during the 
time the case was being continued, and it was always the 

same thing, that he had talked to Mr. Stallings on 
page 70 ) different occasions and it was the same thing. He 

said one time Mr. Stallings was at Chesapeake 
Court and he had spoke to him about the case and that there -
was nothing to worry about, it was just going to be a fine, 
he said, $50, $75, he said, hundred dollars ,at tips for simple 
assault. I didn't want to plead guilty to· simple assault, it 
was self-defense, and he said it was cheaper to .. pay the 
$75-,--$50, $75 fine than it was to fight the tr.ial. That went right 
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on to the morning of the trial. Of course, the case was con
tinued a number of times, I think. Mr. Hillard was sick, I 
think, one time, and Mr. Woodward was in the hospital with 
a broken leg. When I originally e.mployed him I talked to his 
secretary, who originally called the court and had it con
tinued. It seemed someone was sick or had a case in on 
the docket at all times. 

And the morning of the trial I told Mr. Hillard at the 
truck stop on Highway 15 and he told me he had talked to 
Mr. Stallings and he said it was all agireed on that I was going 
to pay a fine. 

Q. Was there any conversation concerning material wit-
nesses? · 

A. Yes, sir. I told him I had asked for the witness to 
be over here, and I said, ''I had better try to notify him if 
we rure not going to need him,'' and I tried to call some of 
them from the truck stop, the pay phone at the truck stop, and 

I located Coffield, but Douglas Coffield, I think, 
page 71 } had already left at the time that I called there, 

and I called Mr. Harmon and told him to try 
to get in touch with some of the other witnesses, you know, 
to keep them from coming up here. And then on the way to 
Suffolk he said he had talked to Mn·. Stallings that morning 
on the telephone and asked him about the jury, and he said, 
"We are going to waive jury." 

We got to the co:urt, I told him about if he was sure of 
it or not sure. I said, "We better make sure before we go 
into court on this thing,'' and he went to talk to ]\fr. Moody 
Stallings, and he said the judge wanted to hear a little bit 
of the case,'' and then Mr. Stallings is going to make his 
recommendation and we are going to pay the fine and that's 
it." 

Q. Mr. Hoffler, you have heard the testimony of the wit
nesses that have testified here this morning. Were there 
other witnesses available at the time of the trial and before 
the trial within your knowledge that would have testified 
to the altercation at Coffield 's and that would have testified 
to the altercation at.Jordan's house, or whe,re the alleged 
robbery took place? 

A. Yes, sir, I told him that. He said we didn't need them. 
When I went to talk to Mr. Woodward the last time before . . 
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we went to court-well, before Mr. Hillard, I guess, had 
talked to him, I was over asking him about the witnesses, and 

I was getting the addresses and bring them. over, 
page 72 ) and he was going to have them all subpoenaed. 

And when he told me Mr. Hillard reached an 
agreement with Mr. Stallings and I said he was going to 
check that first, and he called Mr. Hillard and Mr. Stallings, 
and I asked him about the witnesses, and he said, "Just 
forget it. Everybody knows it for what it was.'' 

Q. Would you have waived trial by jury for this alleged of-
fense¥ 

A. No, sir, under no set of circumstances. 
Q. Are you acquainted with a man named Joe Lewis Y 
A. No, sir. I have seen him, but· I don't know him. 
Q. Where did you see him Y · 
A. At that Crumper 's Lane where this Jordan took us 

around, supposed to be taking us around to get the $115. 
Came in, some other Colored people were standing on the 
porch there and inside the house. I doubt if I'd know him 
if he came in here. I don't think I'd recognize him. 

Q. Were you present in my office when an affidavit was 
made by Joe Lewis concerning what he sawY 

A. Yes, sir. . 
Q. With respect to the altercation that Jordan. said. he 

was.supposedly robbed Y 
· A. Yes, sir, I was present there, but wasn't in the same 
car with him. 

Q. Did you communicate to your attorneys that 
page 73 ) this individual, Joe Lewis, was there f 

A. Oh, yes, sir. I told him I had a number of 
witnesses. I called them all off to them.· But they said we 
didn 't need them. 

Q. Is this the affidavit that was made by Mr. Lewis Y 
A. Yes, naturally. I couldn't say word for word, but that 

was essentially what was said. 

The Court: Is this the one we ·had before Y 
Mr. Ryder:· No, this is another one. I recognize it is hear

say, but I offer it ·.for the purpose of showing not that the 
contents of it are necessarily true, but that had an adequate 
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investigation been made of this matter prior to the trial 
that this witness, among others, would have been available. 

Mr. Harp: I object, of course, if Your Honor please. I 
think it's clear hearsay. · 

Mr. Ryder: I agree with you that it is hearsay, but I think 
it is material to show lack of adequate representation. 

Mr. Harp: The best evidence of that is the witness him
self, if Your Honor please. This one is not dead so far as I 
know. 

The Court: Objection is sustained. 
Mr. Ryder: Your Honor, I would like to have 

page 74 ) it in the record, if I might, sir. 
The Court: Yes. We will call this one B. 

(The affidavit referred to was received in evidence as Peti
tioners' Exhibit B.) 

By Mr. Ryde1~ : 
. Q. At any time, Mr. Hoffler, did your counsel endeavor to 

talk to any. of the witnesses. that were available y 
A. No, they said we didn't need them. 

The Court: That didn't answer the question. 

By Mr. Ryder: 
Q. Did you attempt to talk to them, within youi· knowledge 1 
A. No, sir. -· 
Q. And did you advise them of the names, that there were 

many witnesses available Y 
A. Yes, the names and addresses of some, and I went to 

get the addresses of some of the others. I, didn't know thel.r 
exact address ·arid had to find it. · 

Q. Is that when you were advised that they were not nec-
essary? ·· 

A. Yes, .sir. 

Mr. Ryder: That's all the questions I have. 

C:JfOSS EXAMINATION. 
. . . . ~ 

ByMr: Harp: . '': . _ 
page.· 75 ) ·Q. It was my und~rstanding that ·it was ypur 

theory_ of this particular· situation: that it was a 
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case of self-defense, is that righU 
A. That's the way I felt about it. 
Q. All right. Now, is it my understanding, sir, that ·on 

the morning of the trial your attorney, Mr. Major Hillard, 
Jr., came out of the Judge's chambers at the old courthouse, 
or out of one of the rooms over there, and said that it was 
just going to be an assault and battery charge and the judge 
wanted to hear a little bit of evidence, is that correct Y · 

A. That's right. 
Q. That's what he told you Y 
A. Yes, sir. 
Q. Is that what he said the judge had told him Y 

A. No, he didn't say who told him. 
Q. He didn it say who told him? 
A. No, sir, I don't think he was in the judge's chamber. 

I don't know where he went. I was in· the courtroom, and 
he came in the courtroom. He told me, he said, "It's not 
going to be anything to it. It's going to be reduced to. simple 
assault." He said, "He. wants to hear a little bit of the 
evidence before Mr. Stallings makes his recommendation, 
and that's it. 

Q. Do you recall that day that you employed 
page 76 J Mr. Hillard and you all drove over here in Mr. 

Hillard's car and talked to Mr. Stallings? 
A. Yes, sir. ' 
Q. What did Mr. Hillard say specifically when he returned 

to your motor vehicle as to what Mr. Stallings had said Y 
A. He said, ''Moody recognized it for what it was.'' He 

called him "Moody." His exact words, then was "between 
two bootlegge,rs, '' is what he listed as. He said, ''There is 
not going to be anything to "this: 

Mr. Harp: That's all. 

Mr. Ryder: I have no further questions. 

(Witness ·excused.) 

Mr. Ryder: Your Honor, for the record, I would like to 
tecall one witness.·.. . .. 



I 
~--

54 Supreme Court of Appeals of Virginia 

Junius Paul Harmon 
Ruben Pierce 

Would you call Mr. Harmon. again, please? 

Whereupon, 

JUNIUS PAUL HARMON 
was recalled to the stand on behalf of the petitioners and, 
being previously duly sworn, was examined and testified 
further as follows : · 

REDIRECT EXAMINATION 

By Mr. Ryder: 
Q. Mr. Harmon, at my request over the last two or three 

weeks, at my request have you been endeavoring 
page 77 ) to locate a man named Joe Lewis T 

A. Yes, sir, I have. 
Q. And have you spent considerable time attempting to 

locate himT 
A. Yes, sir, I have. 
Q. And have you been able to find him T 
A. No, sir, I have not. 

Mr. Ryder: That's all the questions I have. 
Mr. Harp: No questions. 

(Witness excused.) 

Mr• Ryder : Call Mr. Pierce. 

Whereupon, 

RUBEN PIERCE, 
was called as a witness on behalf of the petitioners and, being 
first duly sworn, was examined ;:ind testified as follows: 

DIRECT EXAMINATION 

By Mr. Ryder: . 
Q. Mr. Pierce, would you state your name and your ageT 
A. Ruben }>ierce, age, 56. · 
Q. Mr. Pierce, you are a resident of.: the· l\Tansemond 
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County jail, is that correct Y 
A. That's correct. 
Q. You were convicted of robbery in this courU 

A. That's correct. 
page 78 ] Q. Mr. Pierce, what education have you had, 

sirY 
A; I don't have very much education. It's very little. 
Q. Did you go as high as the third or fourth grade T 
A. Somewhere about the third or fourth, part time. 
Q. Can you read and write Y 
A. I can write just a little, my name and stuff like that. 

I can't read and spell words correct. 
Q. ·Mr. Pierce, the employment of Mr. Woodward and 

Mr. HillaTd to represent you and Mr. Hoffler, did you pretty 
much leave that up to Mr. Hoffler¥ 

·A. I did. . 
Q. Did you ever have . any specific conversations with 

them about the trial Y 
· A. Well, I . was present once or twice when a few words 

was-some things was .spoken. Not all the time. Not every 
time Mr. Hoffler was present with the lawyers. 

Q. Did they ever tell you anything about what the outcome 
was going to be Y 

A. Said it would be nothing to it. 
Q. That is tbe attorneys Y 
A. Yes, sir. 

Mr. Ryder: That's all the questions I have of this witness. 
Mr. Harp: No ques~ions. 

(Witness excused.) 

page 79 ] Mr. Ryder: Your Honor, may. I have just a 
moment? If I could. have about a five-minute 

recess. 
The Court: Take a 5-minute recess, yes, sir. 

(WhereJipon, a short recess was taken.) 

Mr. Ryder: Your Honor, with the exception that I desire 
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to introduce the testimony of Joseph Jordan, the complain
ing witness in the trial of the matter in the Suffolk Court 
on the charge of robbery-I would like to introduce that as 
part of the Petitioners' case-other than that we would rest. 

The Court: Do we have that here? 
Mr. Ryder:· Ye's, -sir; I ha\re a copy of his testimony. 
The Court: Oh, you have it in the record Y 
Mr. Ryder:· I believe it is in the original record in the 

Clerk's Office, if Your ·Honor please. · · 
Mr. Har: You mean this (indicating appeal record) Y · 

Mr. Ryder: I believe, Your Honor, it begins on page 
12 and ·goes through page 24. And I offer it, Your Honor, the 
portions of it dealing with the testimony of Jordan as to 
the $115 paid to him, as to the purpose of the trip to Cof
field 's, as .. to the purpose for leaving Coffield 's and related 
matters. · ·· 

The Court: Any objection Y 
Mr. Harp : if ·Your ·Honor ·please, first we would like · to 

move the entire record of the trial into~ evidence: 
page· 80 ) Y o·u have it before you: It is Supreme Court 

Record 5766 and 5767, and I'd like to move that 
into evidence in this proceeding, sir, first, .and ask that it 
be marked as a Respondent's exhibit. 

The Court: Is this the only one you have Y Do you have 
one for the CourU 

Mr. Harp: I borrowed this from the Supreme ·Court of 
Appeals. It is on loan. 

Mr. Ryder: I have a copy here. 
The Court: Call it Exhibit No. 1. 

(The document referred to was received in evidence as 
Respondent's Exhibit 1.) -· 

Mr. H.arp: Call ·~r. ~Iilli;i.rd: · 

Whereupon, 

MAJOR M. HILLARD, JR., 
was called as a witness ori behalf c>f' tlie respondent ·and, be
ing previously duly sworn, was examined and testified as 
follows : · · ·· · :. · .. 

\, 
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DIRECT EXAMINATION 

By Mr. Harp: 
Q. Just for the record, would you please state your name 

again, please 1 
A. Major M. Hillard, Jr. 
Q. Now, Mr. Hillard, during the course of the trial in 

this case, do you recall whether or not at a· recess you talked 
to a Douglas Coffield Y · 

page 81 ) A. I talked-spoke to him-to one of the Cof-
field boys in the hall. I don't know whether it 

was a recess or not. 
Q. Do you recall what you told him 1 
A. I told him we couldn't use him. 
Q. I see. Now, let me ask you this question: Just before 

the trial, did you tell your .client, Mr. Pierce, that the matter 
was just going to be an assault and battery matter and that 
the judge just wanted to hear a little evidence Y 

A. Well, I told him the same thing I told Hoffler. 
Q. What did you tell Hoffler 1 
A. That I thought that was all it was going to amount to. 
Q. Did you tell him this just before trial 1 
A. Yes, sir. 

Mr. Harp: That's all. This witness may be excused, if 
Your Honor please, and so may Mr. Parr. I don't think I 
will need him. 

(Witness excused.) · 

Mr. Harp: Mr. Stallings. 

Whereupon, 
MOODY STALLINGS, 

was called as a witness on behalf of the respondent arid, be
ing first duly sworn, was examined and testified as follows : 

DIRECT EXAMINATION 

page 82 ) "By Mr. Harp: . 
Q. Would you please state your name, address, 

and occupation t · 
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A. I am Moody Stallings. Business address, 129 North 
Saratoga Street, Suffolk, Virginia. I am an attorney and have 
been Commonwealth's Attorney for 7 years. 

Q. And did you prosecute the matter of Commonwealth v. 
,Pie.rce and Commonwealth versus Hoffee.,,, which is under 
discussion here today, sir Y 

A. Yes, sir. 
Q. Now, do you recall having any discussions-whether or 

not you had any discussions with Mr. Major Hillard, Jr., who 
represented those two gentlemen Y 

A. Yes, sir. 
Q. Prior to trial Y 
A. Yes, sir. 
Q. Would you tell us what the purport of these discus

tions were, sir Y 
A. Mac came to my office, I think one of the times we were 

continuing the case, and told me that Mr. Hoffier had to ap
pear in Federal Court and wanted a continuance. I suggested 

. to him that we get an order on it, because there had been 
several terms in which we hadn't had an order continuing this 

case. At that time he. said, "I don't think it's any
page 83 ) thing but assault and battery,'' and I told Mac, 

as I told Mr. Parr and everybody else repeatedly, 
I said, "It might not be, but with this man's record I am 
going to have to try-

Mr. Ryder: Your Honor, I object. 
The Court: Objection overruled. 
The Witness: With this man's record, I am going to have 

to try it and let the judge decide. 

By Mr. Harp: 
Q. I see. Now, do you recall whether or not you were ap

. proached by Mr. Hillard on the morning of the trial in regard 
to this case Y 

A. Yes. That morning I was sitting at counsel table with 
Major Hillard, and he learned over the table and said, ''We 
will give you a plea of guilty on assault,'' and I repeated, 

r "Mr. Hillard, with this man's record, we will have to put 
it on and let the Court decide.'' 

Mr. Harp: Your witness. 
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CROS'S EXAMINATION 

By Mr. Ryder: 
Q. When you were sitting across the table from Major 

Hillard or at any other time did you say something to the 
effect, "It's just an argument between two bootleggers, it 
was just a case of simple assault"¥ 

A. No, but they stated it. 
page 84 ) Q. I am talking about what you said to them. 

A. Yes, sir. 
Q. But on every occasion you spoke to them. you told them 

that because of this man's prior· record you would have to 
present the case to the court, you at no time talked to them
I am talking about what you said to them-you at no time 
said to them, ''It is a case of assault, just an argument qe
tween a couple of bootleggers¥'' 

A. No,·sir. 

Mr. Ryder: That's.all the questions. 
Mr. Harp: That's all. 

(Witness excus~d.) 

Mr. Harp: Respondent rests, if Your Honor please. 
~fr. Ryder: I would like to recall Mr. Hillard .. 

Whereupon, 
MAJOR M. HILLARD, JR., 

was recalled as a witness on behalf of .the petitioners in 
rebuttal and, being previously duly sworn, was examined and 
testified as follows : 

REBUTTAL DIRECT EXAMINATION 

By Mr. Ryder: . 
Q. Mr. Hillard, would you state your name for the record, 

sir¥ 
A. Major M. Hillard, Jr .. 

page 85 } Q. Mr. Hillard, during your conversation with 
Moody Stallings, the Commonwealth's Attorney, 

did he at any time say to you, ''I am going to have to sub-
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mit this matter to the Court because of this man's prior 
record T'' I assume he was talking about Mr. Hoffler. 

A. No, sir. If he did, I don't recall it.· 
Q. Did Mr. Stallings say to you something to the effect, 

''This is.an argument behveen two bootleggers, it is nothing 
but a case of simple assault. Let's just try it to get it off 
the · doCkeU" · · · · · · · 

A. No, he told me that iri his office when I discussed it. 
He said, "It is just a fight between two bootleggers is all 
it amounts to,'' as far as he could see. 

Q. It is that what he said to you 1 
A. Yes, sir. · 
Q. Not what you said to himf · 
A. That's what he said to me in his office. 
Q. Did he repeat it on more than one occasion 1 
A. I don't recall-no, sir, .I don't think. so. That was when · 

we were winding up the conversation in regard to-the matter. 

Mr. Ryder: That's all the questions I have. 
Mr. Harp: I have no questions. · · · 

C'iNitness excused.) 

page 86 } Mr. Ryder: That's all the evidence we have, 
Your Honor. 

The Court: Any further evidence 1 
Mr. Harp: No, Your Honor, the respondent has no further 

evidence. 
The Court: Do you all want to argue it now? 

·Mr:· Ryder: Your Honor; I am prepared to, sir. 

(Arguments were made by ~ounsel for either side.) 

(Whereupon, a 20-minute recess · was taken, .·following 
which a luncheon recess -was taken, reconvening ·at 2 :36 
o '.cloGk; p.:rn.; when t_he following proceedings~ were had:). 

The Court: The appear~nce that this case gives to me, 
I will give you all the. benefit. of what I am tl:tinking so you 
can have tl:tat for the ·record,. whatever good it may do. 
· Of course, I am not here to de~ermine whether .there was 
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enough evidence to convict these defendants or \vhethef the 
Judge Godwin made an error, or certainly not whether the 
Court of Appeals made an error. The case come·s here on 
an allegation or a contention that these · defendants have 
been deprived of some constitutional right which they 
should have preserved to them in the trial of this case. 
And this boils down, as I see it, to two propositions, the 
first of which is that the defendants waived the jury trial 
on the advice of counsel, which was given to them· under 

the belief that they were going to be tried and 
page 87 J convicted, at the worst, of a misdemeanor. And I 

don't think it is any particular use to discuss 
that by itself, because the same sort of reasoning applies 
to the other contention, that they did not have the witnesses 
that were material to the cause and which were available 
to be called and which possibly would have produced a 
different result. 

As I understand it, the defense relies most strongly · on 
the case of Jones against Huff, The Virginia· case of Whitley 
v. Cu1wrlli,ngham doesn't seem to me to be in point at alL And 
I was under the impression, a tentative sort of a thing 
that the case that I ref erred tO of McGrady was pretty per
suasive in this· instance, making a distinction particularly 
about whether the defendants had employed their own coun
sel or not. That would seem· to not.-be entirely true, in view 
of Jones v. Huff, where it appears that the petitioner em
ployed counsel himself. So that even though counsel is 
employed by a defendant, if be actually deprives the de
fendant of constitutional rights~ according to Jones v. Huff, 
the defendant would be · entitled to have a judgment on 
application for a writ of habeas corpus. 

A careful examination of Jones v. Huff indicates, in the 
first place, that no final judgment was ever entered. It was 
reversed because the. Court refused to have a hearing on 

. it. And in addition to that,. it would appear that 
page 88 ] the allegations contained in the petition indicates 
· a . positive, and. an almost willful misconduct on 

the part of the attorney. 
He further says that he· gave bis attorney the names and 

addresses of sev.eral persons who could prove that be was not 
guilty of. the charge against him and that the attorney re
fused to call these witnesses. He says he requested the at-
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torney have a handwriting expert present at the trial m 
order that he might prove his innocence to the charge of 
forgery, but the attorney offered no defense. 

Of course, we don't know what the Court would have done 
-I don't know what it did do after it was reversed and sent 
back for a hearing. But as I see the facts in this par
ticular case, these defendants not only had one attorney, 
they had three, and according to all of the evidence, they 
were thoroughly competent and experienced in the trial of 
this kind of a case. 

And as far as Mr. Parr is concerned, his statement is 
that he retired to the background somewhat after he had 
familiarized himself with the case much more than any
body else apparently did, by attending two hearings and 
particularly a hearing in which Mr. Jordan had engaged in 
some obvious perjury, and yet when he appeared at this 
trial, he didn't call that to his associates' attention, or at 

least he didn't take any positive action in re
page 89 ] spect to this, and it is a little difficult to un-

derstand, because the defendant has claimed he 
is not guilty of anything. He says he did this in self-defense. 
And his evidence of perjury on the part of Jordan would 
seem to me to be very pertinent to that issue, as well as 
it would be to the felony charge. 

In regard to Mr. Woodward, there seems to be a little 
bit of conflict between these attorneys about this thing. As I 
understood Mr. Hillard to say, he also kind of somewhat 
retired to the background and depended on Mr. Parr and 
Mr. Woodward to summons the witnesses, and he didn't make 
any effort in this respect at all. 

But anyway, Mr. Woodward realized what the situation 
was, because when he got here. that that morning he ob
jected to going ahead with the case, because he knew it 
wasn't prepared and the witnesses weren't here. But ap
parently he gave in and did go a head with it, and noth
ing was said .to the judge. I was listening to this testi
mony particularly. I didn't want to ask the question, but I 
was hoping one of you all would ask it, and you did not, and 
I finally looked at the record and I find out that-one thing 
I wanted to know, whether counsel made an opening state
ment to the Court, and the record shows that they did, 
both sides made an opening statement to the Court. They 
didn't wait until the final argument, they made an opening 
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statement. 
So now we come to Mr. Hillard, and Mr. Hill

page 90 ) ard admits that at least twice he tried to get the 
Commonwealth's Attorney to agree and was un

successful, and then we get into a little dispute about what 
happened, how it was going to be presented. He said there 
wasn't going to be anything to it and it would result in a 
conviction for a misdemeanor, leaving him under the im
pression that that was the most the Commonwealth's At
torney was going to ask for. 

Well, the Commonwealth's Attorney just flatly contradicts 
that. He says that isn't so. He told him all the time he was 
going to insist upon it being presented to the judge on 
account of these defendants' records. 

Now, this wasn't a case where no r~al investigation was 
made. Apparently people knew· what had gone on here, they 
knew something about these facts, and they knew who these 
witnesses were, and when the defendant got on the stand, 
he indicated that a lot of them had already been called. Then 
that morning he had begun to get on the telephone and tell 
them not to come. 

And then he.wouldn't want to foun9, a case on it, but rather 
it is one of these kinds of things you read between the lines: 

One of these witnesses was put on the stand and asked if 
he was here,· and he said, ''Yeah.'' 

''And why did you leave Y '' 
.. ''Because counsel told me they couldn't use me.'' 

page 91 ) . The judgment will have to be-I would be very 
reluctant to award a writ in this kind of a 

case. It seems to me it would open th~ door to all kinds of 
carelessness, to say the least, and I don't want to punish 
defendants on account of what an attorn.ey may do, but it 
just doesn't seem to me that I can award a writ in this 
case. It is denied, and give a judgment for the respondent. 

Now, whether you can get any other kind of a hearing, 
like a pardon or whatever else you may think you are entitled 
to is something I don't have anything to do with, but judg
ment is for the respondent on this writ. 

Mr. Ryder: Judge, we would except to the Court's ruling, 
1:1ir. 
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Mr. Harp: I would . take it you desire me to prepare an 
order and get Mr. Rider to attach his signature to that. 

The Court: I suppose they are in custody. 
· ]~Jr. Harp: Yes, sir, they are in custody, sir. 

One matter I would. like to call to the Court's attention, 
if Your Honor please. These inen are presently incarcerated 
here. With your permission, I would like to make arrange
ments to have them sent over to the penitentiary on the next 
trip the bus comes down through here, if that's all right. 
They should be in the Superintendent's custody as it is, 

and it will probably be some days before we can 
page 92 ) get an order entered. 

Mr. Ryder: Your Honor, we, of course, intend 
to appeal Your, Honor's decision to the Supreme Court. 

The Court: Does it make any difference where they are? 
Mr. Harp: Yes, I think they should be in the Superin

tendent's custody. 
The Court: I think they better be in Richmond. You are 

located in Richmond, aren't you? 
Mr. Ryder: Yes. 
Mr.· Harp:· :All right,: I will make arrangements to· have 

them sent to Richmond. 

(Whereupon; at 2 :49. o~clock, p.m., the hearing m the 
above-entitled matter was closed.) 

... 

* * * * * ' 
page 93 ) .. 

* * * * * 
Filed in the Clerk's Office of the Circuit Court of the City 

of Suffolk, Virginia, This 19th day of February, 1965. 

WM. S. HOLLAND, Clerk 

* * * 

. A Copy-:--Te.~te: 

H. G. TURNER, Clerk;'"' 
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