


IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND

Record No. 6168

VIRGINIA :

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Mon-
day the 14th day of June, 1965.

CHARLES LAURSE SEAWELL, Plaintiff in Error,

against

T. 0. CARMINES, ADMI\TISTRATOR OF THE ESTATE
OF WILLIAM SIDNEY CARMINES DECEASED, .
Defendant in Error

From the Circuit Court of York County
Robert T. Armistead, Judge

Upon the petition of Charles Laurse Seawell a writ of error

| and supersedeas is awarded him to a judgment rendered by

the Circuit Court of York County on the 11th day of Jan-

uary, 1965, in a certain motion for judgment then therein de-

pending wherein T. O. Carmines, Administrator, ete., was
plaintiff and the petitioner was defendant.

And it appearing that a suspending and supersedeas bond
in the penalty of ten thousand dollars, conditioned according
to law, has heretofore been given in accordance with the pro-
visions of sections 8-465 and 8-477 of the Code, no addltlonal
bond i is. required. .
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page 26 } INSTRUCTION" D-1.

The Court instructs the jury that if you believe from the
evidence that Charles Seawell.was exercising reasonable care
in the operation of his vehicle in an easterly direction in his
proper lane along Route 171, travelling at a lawful rate of
speed and keeping a proper lookout and if you further be-
lieve from the evidence that VVllham Carmines drove his
truck into the eastbound land of Route 171 from the private
road or driveway when Charles Seawell who was in his prop-

. er lane and was too close, in the exercise of ordmarv care, to

avoid the colﬁ—sTon then you are instructed that Charles Sea-

well was not. 0fullty of neghgence and you must ﬁnd yvour ver-
dict in hls favor. . - . :

Refused.
"R.T.A.
page 26A } INSTRUCTION D.

'The Court mstructs the. Jury that it you beheve flOIIl the
ev1dence that Charles Seawell was exercising reasonable care
in the operation of his vehicle in an easterly direction along
Route 171, travelling at a lawful rate of speed and keeping a
proper lookout and 1f you further believe from the evidence
that William Carmmes drove his truck into the eastbound
land of Route 171 from the private road or driveway when
Charles Seawell was too close, in the exercise of ordmary
care, to avoid the collision, “then” you are instructed that
Charles Seawell was not 0fu1lty of neghgence and you must
.ﬁnd your Verdmt in his favor. e :

pafre 27} : INSTRUCTION NO 3

The Court mstructs the jury that contrlbutory neghoence
is never presumed and contributory negligence as a defense
must be proven by a preponderence of the evidence by the de-
fendant, unless such_ contributory negligence appears from
the ewdence in behalf of the plaintiff.. :

Contrlbutory negligence as a defense must be a contr1butmo
cause of the accident. And unless it is shown. by a preponder-
ence of the eV1dence or from the evidence in behalf of the
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plaintiff, that the negligence of plaintiff’s dece
was a proximate or contributing cause which c
the negligence of the defendant, Charles Laurse
contributed :directly to the death of the -plainti
he is not théreby barred from recovery by contri
gence.

The Court furthel mstructs the jury that if a;
all of the evidence, they find it equally balances
undecided as to whether or not plaintiff’s dece(
Sidney Carmines, is guilty of contributory neg
it is the duty of the jury to resolve such uncerta
in favor of the plaintiff.

>nt,- if any,
tbined with
eawell, and
s decedent,
1tory negli-

) weighing
r they are
at, William
rence, then
ty ‘or doubt

. R.T. A. } .
page 28 } INSTRUCTION NO. 1.
Juties were
well, as he
’s home:

The Court instructs the jury that the followin;
imposed upon the defendant, Charles Laurse S
approached the driveway in front of Irma Hops

(1) To exercise reasonable care to keep anc
proper and efficient lookout and to take advant
‘ever an efficient lookout would disclose. = -

(2)" To drive his vehicle on the right side of
~and not to pass other vehicles proceeding in ‘th]
tion across a’solid line when such line by law
passing. :

maintain a
e of what-

he highway
ame direc-
rbade’ such

the above
eve from a
'se Seawell
s and that
he collision
edent, Wil-

The Court further instructs you that each }
duties were continuing duties and if the jury b(
preponderence of the evidence that Charles La
violated any one or more of the foregoing du
such violation, if any, was the proximate cause of
and death sustained therein by the plaintiff’s dj
liam-Sidney Carmines, and the plaintiff’s dececiiht, William
Sidney Carmines, was free of Contributory negfieence, then
you must find your verdict for T. O. Carmines, A 1n1strator
of the Estate of William Sidney Carmines, Dece led, and fix
his damages 'in accordance with other mstruc ons of the
Court. , -

R.T. A.
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page 30 } INSTRUCTION NO. 2. | '

-The Court instructs the jury that while T .O. Carmines, Ad-
ministrator of the. Estate of William Sidney Carmines, De-
ceased, the plaintiff, must prove his case by a preponderence
of the evidence, this does not mean that he must prove the
negligence, if any, of Charles Laurse Seawell, beyond a rea-
sonable doubt as in a eriminal case.

Preponderence of the evidence means that if after hearing
all of the evidence the jury is satisfied by the weight of the
evidence that Charles Laurse Seawell was guilty of negli-
gence which was a proximate cause of the collision and death
sustained therein by William Sidney Carmines, then the plain-
tiff has carried the burden of proof.

The jury is entitled to draw all reasonable inferences from
any facts proved, and in arriving at its verdict, can base its
findings on such facts and reasonable inferences drawn there-
from.

R.T. A.

& x| * * *

page 32 } INSTRUCTION G.

The Court instructs the jury that negligence is the doing of
some act which a reasonable prudent person would not do
under the same or similar circumstances; or the failure to do
some act which a reasonable prudent person would have done
under the same or similar circumstances.

R.T.A.

* *® * L3 *

page 34} INSTRUCTION A.

The Court instructs the jury that the burden is upon the
plaintiff to produce evidence to prove negligence on the part
of the defendant,” Charles Seawell, by a preponderance of
the evidence and further to show that such negligence, if any,
was the proximate cause of this accident. The evidence pro-
duced must prove more than a probability of negligence and
any inferences therefrom must be based on facts. There is no
presumption of negligence arising from the mere happening
of the accident or from the fact that Mr. Seawell was the
operator of one of the automobiles involved in the accident.
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The burden is upon the plaintiff to show how the accident
happened and you cannot guess, assume or speculate as to
any negligence on the part of the defendant.

If you find from the evidence, therefore, that the plaintiff
has failed to sustain the burden of proving by!a preponden-
ance of the evidence negligence on the part of the defendant,
or that the plaintiff has failed to prove that sugh neghgence,
if any, was the proximate cause of the accident and the in-
juries complained of, then it will be your dutV to find your '
verdlct for the defendant Charles Seawell.

R.T.A.
page 35 INSTRUCTION B.

The Court instructs the jury that as William Carmines was
driving his automobile from the private road or driveway
of the Hobson house on Route 171, he was required by law to
exercise reasonable care in the performance of the following
duties:

1. Immediately before entering Route 171 to bring his car
to a complete stop if there was traffic approaching from either
direction within 500 feet from the said point of entrance.

2. To yield the right of way to such traffic approaching on
Route 171.

3. To keep a proper and effective lookout for all traffic
using Route 171.

4. To act effectively on what such proper lookout disclosed
or should have disclosed.

5. To use reasonable care to avoid a collision with the
vehicle operated by Mr. Seawell.

You are further instructed that each of the above enume-
rated duties is a continuing duty to be exercised when the
exercise thereof would be reasonably effective, and further
that Mr. Seawell had the right to assume that William Car-
mines would obey each and every provision of the law as
above set forth.

If you find from the evidence therefore that William Car-
mines violated any one or more of the above enumerated
duties then he is guiltv of negligence and if you further find
that such negligence, if any, was an efficiently oontributing
cause of this collision, then vou are told that under the said
circumstances you cannot find vour verdiet in favor of the
nlaintiff but must find your verdict for the defendant, Charles

Seawell.
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R.T. A.
page 36 } INSTRUCTION C.

The Court instructs the jury that if you find from the evi-
dence that Charles Seawell was operating his vehicle in an
easterly direction along Route 171 and that as he approached
the private road or driveway of the Hobson house, he saw the
vehicle operated by William Carmines approaching Route 171
along said private road or driveway at a slow rate of speed,
then you are instructed that Mr. Seawell had the right to as-
sume that Mr. Carmines would stop his truck before entering
Route 171, and allow him to proceed safely along Route 171.

R.T. A.

page 50 }

In the Circuit Court of the County of York, the 11th day
of January, 1965. .

* B » L L]

This day came T. O. Carmines, Administrator of the Estate
of William Sidney Carmines, deceased, by Russell M. Car-
neal, his attorney, and likewise came Charles Laurse Seawell,
by Daniel W. Wilkinson, Jr., his attorney, having heretofore
filed his grounds of defense, and all parties announced they
were ready for trial.

Thereupon came the jury of thirteen persons, duly sum-
moned by the Sheriff of this County, pursuant to a writ is-
sued by the Clerk of this Court, said names having been taken
from the list as made up by the Jury Commissioners, all of
whom appeared and were examined by the Qourt and found
free from all legal exceptions and qualified to serve as jurors
according to law.

Thereupon came the plaintiff, by counsel, and the defend-
ant, by counsel, and each struck from said list three of said
veniremen and the remaining seven constituted the panel for
the trial of this case, viz: Vance W. Nunn, Roland D. Higeins,
Eldon T. Deskins. Tohn S. Gee, Thomas H. Daniels. Levi
Stephens and F. C. Barnes. were sworn to well and trlv trv
the issue joined in this case and a true verdict render accord-
ing to the law and evidence.

Thereupon the plaintiff introduced his evidence and the
defendant introduced his evidence and the Court received the
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instructions, heard the argument of counsels, and the jury
retired to their room to consider of their verdict, and after
some time returned into open Court having found the follow-
ing verdict: ‘““We the jury award the widow of William Sid-
ney Carmines the decedent the amount of $8,000.00. Fance
Nunn, Foreman”’.
On a motion to set aside the verdict as contrary to law and
evidence and reasons as stated at the bar, motion
page 51 } is over-ruled and the Court stands that firm judg-
ment be entered against Charles Laurse Seawell
in the amount of $8,000.00.

And the defendant having indicated his intention to apply
to the Supreme Court of Appeals for a writ of error and
supersedeas, it is ordered that no execution be issued if the
defendant, or someone for him, shall within 30 days enter
into bond in the penalty of $10,000.00 conditioned according
to law with surety to be approved by the Clerk.

page 60 }
® - L L ' L

Filed in the Clerk’s Office the 2nd day of March, 1965.

Teste:

MELVILLE I. BRYANT, Clerk
EDW. W. GOODE, D. C.

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.

Prior to the expiration of sixty (60) days from final judg-
ment, the defendant, Charles Laurse Seawell, files herewith
his notice of appeal and lists his assignments of error as fol-

lows:

The Court erred:

1. Tn refusing to strike the evidence of the plaintiff at the
conclusion of the plaintiff’s evidence on motion of the de-

fendant; ) o
9. In refusing to strike the evidence of the plaintiff on mo-

tion of the defendant made at the conclusion of all of the evi-

dence; o
3. In granting Instruction 1 offered by the plaintiff over

the objection of the defendant;
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4. In granting Instruction 2 offered by the plaintiff over the
objection of the defendant;

5. In refusing to grant Instruction A as offered by the de-
fendant and in amending said instruction by eliminating the
word ‘‘sole’’ over the objection of the defendant;

6. In refusing to grant Instruction C as offered by the de-
fendant;

7. In refusing to grant Instruction D as offered by the de-
fendant;

8. In refusing to grant Instruction D1 as offered by the
defendant;

9. In refusing to set aside the verdict of the jury on the
ground that the verdict was contrary to the law and the evi-
dence and without evidence to support it;

10. In refusing to set.aside the verdict of the jury for the
reason that the evidence conclusively showed that the plain-
tiff’s decedent was guilty of contributory negligence as a

matter of law;
page 61 } 11. In refusing to set aside the verdiet of the
jury and enter up judgment in favor of the de-
fendant;

12. In refusing to set aside the verdict of the jury and

grant a new trial on all issues.

DANIEL W. WILKINSON, JR.
Counsel for Charles Laurse
Seawell.

» . ' R »

Stenographic report of all the testimony, together with all
the motions, objections, and exceptions on the part of the re-
spective parties, the action of the Court in respect thereto, and
all other incidents during the trial of the case of T. O. Car-
" mines, Administrator of the estate of William Sidney Car-
mines, deceased, v. Charles Laurse Seawell, tried in the Cir-
cuit Court for the County of York, Virginia, on the 11th day
of January, 1965, before the Honorable Robert Armistead,
Judge of the said Court, and Jury.

Present: Mr. Russell Carneal, and Mr. Duane Hollo-

way, Attorneys for Plaintiff.
Mr. Daniel Wilkinson, Jr., and Mr. Arthur G. Lambiotte

Attorneys for Defendant.
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Trooper Williams.

*® * *

TROOPER WILLIAMS,
called as a witness on behalf of the Plaintiff, being first duly
sworn, testified as follows:.

DIRECT EXAMINATION.

By Mr. Carneal:
State your name, sir.
. Trooper P. S. Williams.
Your residence?
. Yorktown.
Occupation?
. State trooper.
How long have you been a state trooper?
. Fourteen years.
. Directing your attention to February 10, 1964, were you
called upon at that time to investigate an accident oceurring
on Route 171 in York County?
page 9+ A. I did, sir.
Q. Would you tell the Jury in your own words
what you found there?

A. When I arrived at the scene, approximately 5:10 p.m.,
the scene, which was about a mile west of Poquoson city
limits on Route 171, approximately 300 feet west of the inter-
section of Route 606. Characteristics of the highway there is
a curve and approximately level surface. Surface was dry,
there was no passing line, the country was open there.

Q. Mr. Williams, I wonder if you would come around and
put a sketch on here? (Indicating cardboard).

A. Tt will be completely rough. (Witness complied with
request of counsel).—I will put ‘““C*’ for Carmines, and this
is Seawell’s vehicle. T will mark that with an ‘S’ ‘

Q. How wide is the road at this point?

A. The road at this point is 18 feet 21% inches.

(). What is this?

A. This is the drivewav. .

0. Note the width of that driveway. _

~A. The driveway—no, sir, I don’t have the width of that
driveway. .

Q.
A
Q.
A
Q.
A
Q.
A
Q
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Trooper Williams.

Q. What is this line indicating here?

A. The red solid line is no passing for east-
page 10 } bound drivers, broken line for westbound traffic.

Q. Will you tell the Jury how far back in this
direction the solid line extended? ,

A. This solid line extends back westerly not quite .2 of a
mile. "

Q. Does it continue to extend past the driveway?

A. Past the driveway approximately up to the intersection.

Q. What did you find when you arrived at the scene?

A. I found a 1963 Ford bearing Virginia license 544-549,
and I was advised that was operated by Mr. Seawell. This
vehicle was down the road approximately 81 feet from point
of impact, which was opposite the driveway, sir. And I
found the Carmines’ vehicle, this ’55 Dodge which I was
advised was operated by William Sidney Carmines. This
vehicle was approximately—the rear wheels of this vehicle,
right rear wheel, was approximately 14 feet 10 inches east
of the end of the culvert of this driveway.

Mr. Wilkinson: How far?

A. 14 feet 10 inches from the end of the culvert.
Q. Had the cars been moved to your knowledge?
A. To my knowledge, they had not.
page 11 ¢ Q. What color was the truck?
A. The truck was a red truck.
Q. Mr. Williams, did you take a picture of the scene as you
found it at that time?
A. Idid, sir. This is the picture taken from west to east.

Court: I have marked this photograph, Plaintiff’s Exhibit
1. Do you have any other photographs? :

- A. Yes.
Court: Let me mark them all now.

(At this time the Court marked for identification, photo-
graphs as Plaintiff’s Exhibits 2, 3, and 4; and photographs
were marked for identification, Defendant’s Exhibits 1, 2,
3. and 4). ‘

T hand you photograph marked Plaintiff’s Exhibit 1. Would
you identify that, please, and tell the Jury what it represents.
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Trooper Williams.

A. This is a photograph of the accident scene taken from
the west in an easterly direction. That would be towards
Poquoson. This would be the intersection just past it.

Q. Show it to the Jury.

A. This would be the intersection of 606; this is
page 12 | the driveway; this is the Carmines vehicle; and
this is the Seawell vehicle.

Q. Do you know who the gentleman standing beside that
vehicle is? .

A. Mr. Percy Williams.

Q. I hand you Plaintiff’s Exhibit 2 and ask if you can
identify that?

A. This is the Seawell vehicle as I found it at the scene of
the accident.

Q. Plaintiff’s Exhibit 47

A. This is the Carmines vehicle as I found it at the scene
of the accident.

Q. What does plaintiff’s Exhibit 3 represent?

A. This is a picture taken from position in a vehicle that
we were stopped at the hichway, leaving the driveway where
the Carmines vehicle left from. -

Mr. Carneal: We would like to have these marked also.

(Photographs were marked by the Court as Plaintiff’s Ex-
hibits 5, 6, and 7 for identification).

Q. Mr. Williams, T hand you Plaintiff’s Exhibit 5, 6, and
7, and ask if you can identify those?

A. These are pictures of the Carmines vehicle, the Dodge
pickup truck. .
Q. Would you explain to the Jury, if you will
page 13 } sir, where damage to the vehicle owned by Car-

mines was?

A. From Plaintiff’s Exhibit 7, it will show the damage best.
Where the major point of impact was between the front
bumper and front left wheel. ,

Q. Do you recall whether the front tire was burst in any
way or not?

A. No, sir, I believe it was still up at the time.

Q. Was there any damage to the Carmines vehicle back
behind the wheel?

A. No, sir.

Q. Where was the primary damage to the Seawell vehicle?

A. Seawell vehicle was the right front, sir.
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Trooper Williams.

Q. Did you determine from your investigation, any debris,

the point of impact on the road?

A. The impact occurred in the west—the eastbound lane,

sir. :

Q. Did you determine with any closer proximity than

that?

A. Mostly would be towards the south edge of the east-
bound lane.

Q. The south edge?

A. Yes, sir.

Q. Would that be closest to the driveway or cen-
page 14 } ter line?

' A. Closer to the driveway than the center line.
Q. It would be closer to the driveway than the center line?
A. Yes.

Q. Did you determine the width of the eastbound lane at
that point, measured from the edge of the highway to the cen-
ter line?

A. The eastbound lane was 9 feet 1 inch.

Q. Did you get any statement, or did Mr. Seawell give you
any statement relative to this accident?

A. No statements.

Q. One other question, had Mr. Carmines heen removed
when you arrived at the scene?

A. He had, sir.

Q. You did not see him then?

A. T did not see him until I was at the hospital.

Court: You mentioned this drawing. Did you wish to
introduce that?

Mr. Carmines: Yes, sir, I wish to offer it as Exhibit for
the plaintiff, Exhibit 8 I assume.

(Drawing was marked by the Court as Plaintiff’s Exhibit
8, and was accepted in evidence).

page 15+  (Photographs previously marked for identifica-
tion as Plaintiff’s exhibits 1 through 7, inclusive.
were accepted in evidence).

Mr. Carneal: Witness with you.

‘CROSS EXAMINATION.

Bv Mr. Lambiotte : _
Q. Mr. Williams. what 1s the speed hmlt in this area, the
area of the acmdenf? '
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Trooper Williams.

A. 55.

Q. And the place where the accident occurred, could you
describe what type of roadway, driveway, or whatever it is
there?

A. The drive there is a dirt driveway, the surface of the
highway is tar and gravel.

Q. Do you know what this driveway is used for?

A. Ttis for a private dwelling.

Q. Is there any traffic controls or anything at this particu-
lar place, at the driveway, where the driveway joins the
highway ¢

A. No, sir.

Q. 'And if you are coming out of that driveway, is there
anything to obstruct your vision looklng to the west?

A. There is a few trees there, but it is ]ust the trunks of
the trees, none of the limbs blocks your vision.

Court: As you come up to the driveway, would
page 16 | the driveway be to the right or left?

A. The left, sir.

Court: You say there is nothing to the left?
A. Nothing except trunks of a few small trees.
Court: Whatis the visibility?

A. Visibility is from .2 to .3 of a mile.

By Mr. Lambiotte:

Q. You said Mr. Seawell did not give you a statement as
to the way the accident occurred, is that right?

A. That is right.

Q. Did you ask him for one?

A. I am not sure about it at the time.

0. Did you ascertain the names of any witnesses to the
accident?

A. At the time, at the scene I talked with two witnesses,
Mrs. Betty Deufel and Mr. Talmadge Watkins.

Q. How did you ascertain those witnesses?

A. Upon asking at the scene, they volunteered and I was
also advised hy Mr. Seawell that they were passengers in ‘rhe
car.

Q. No other witnesses came forward, is that correct?




Supreme Court of Appeals of Virginia

Trooper Williams.

A. Not at that time.
Q. Referring to Plaintiff’s Exhibit 1, Would you

page 17 } explain to the Jury what that black mark is?
A. That is a skid mark of the left front wheel
of the Seawell vehicle. -

Court: I don’t believe that is very helpf‘ul. If you wish,
step over by the Jury, and I think they can see it.

A, Yes, sir. —this black mark here just south of the center
line, going up to the vehicle, the Seawell vehicle.

Q. With relation to the house and driveway, where does this
black mark begin?

A. It starts approximately, just east of the east end of the
driveway.

Q. And approximately—do you recall what the distance is
from the center line to the black mark?
"~ A. No, sir, not the approximate distance.

Q. Now refer ring to Plaintiff’s Exhibit 4, would you please
explain that black mark”l

A. No, sir, I can’t explain that one, sir. Just a skid mark,
and I couldn 't swear to what vehicle it came from.

Q. Referring to Defendant’s Exhibit 1, could you identify
that photograph?

A. This is a photograph of the accident scene from west

to east.
page 18 } Q. Which way ‘was the Seawell vehicle travel-
ling?

A. Coming from west to east.

Court:. Goincr in the same direction as the photograph?

. Yes, sir, going in the same direction as the photograph
Would you identify the Hobson drive?
. This is the Hobson drive.
You say this solid line extends .2—
. ‘A fraction less than .2 of a mile. o
From where? .
From the polnt of 1mpact back up t6 the end of the line,
Where the hne first starts’is approximately .2 of a mile.
- Q. This is Defendant’s Exhibit 2, could you 1denf1fv that?
"'A. This is also the accident scene.
" Q. Referring to Defendant’s Exhibit 3, would vou 1den’r1fv
that?
A. This'is also another’ plcture of the accident scene.

O b>1;o OB
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Trooper Williams.

Q. Defendant’s Exhibit 4, would you identify that?
A. Also another picture of the scene.
Q. Referring to Plaintiff’s Exhibit—does this
page 19 } photograph show any debris? '
A. Debris right opposite the driveway.

Q. Does it not extend from the center of the eastbound lane
to the edge of the roadway?

A. Just south of the center on.

Q. So that the debris does cover approximately one half
of the eastbound lane, is that right?

A. That is right. ‘
. Q. You did not find any debris off of the hard surface, is
that right?

A. No, sir. ‘

Q. What were the weather conditions?

A. (lear, sir. It was clear and dry.

Q. Were you able to ascertain the time the accident oc-
curred?

A. J was advised at the scene  of the accident that it oc-
curred approximately 4:25 p.m. .

Q. Was it clear, well lighted, at that time of day?

A. At that time of day, it was clear, the sun was still shin-
ing.

Q. Sun was shining?

A. Yes, sir.

Mr. Lambiotte: I believe that is all I have.

page 20}  (Exhibits formerly marked for identification as
Defendant’s Exhibit 1 through 4, inclusive, were
accepted in evidence). '

' RE-DIRECT EXAMINATION.

By Mr. Carneal: _

Q. Mr. Williams, you were asked about what the speed
limit was on this_road, ‘and I believe you indicated it was 55
miles per hour? '

A. Yes, sir. S , :

Q. But as you approach from the east of this curve, is there
not a, sign back up in, this area, indicating that safe speed
of 457 - '

A. As you approach from the west?

Q. Headed east?

A. Yes.
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Trooper Williams.

Q. Sign indicating safe speed of 45%
A. 45, yes, sir.

Mr. Carneal: I have no further questions.
RE-CROSS EXAMINATION.

By Mr. Lambbotte :
Q. Do you know where the sign is?
A. Yes, sir, the sign is not over .3 or .4 of a mile to the west

of the driveway, sir.
Court: .3 or .4 of a mile west of the driveway?
page 21 {  A. Yes, sir, for a safe speed sign, yes.

Court: Does this pertain to the whole area, or just the
curve?

A. There is a curve sign' above it. Below it, it says, safe
speed 45 miles an hour.

Mr. Carneal: That pertains to this curve we are talking
about in this picture?

A. Yes, sir.
Court: And that is .3 of a mile away?

A. Approximately .3 of a mile. There are several curves
in that road down there. »

By Mr. Lambiotte: :

Q. Now this curve you are referring to just a second ago
which is west of the Hobson driveway, that is a rather steep
curve? '

A. Yes, sir.

Q. What is the distance of that curve from the Hobson
roadway to that eurve? A

A. T-would say approximately .3 of a mile.

0. Now as you are approaching, after you round this curve
and vou are travelling east approaching the Hobson house,
the road is essentially pretty well straight?
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J. W. Taylor.

A. Fairly straight.
page 22 } Q. And there are no more further curves until
after you pass the Hobson house and Davis’ store?

A. T believe the curve starts just about the Hobson prop-
erty.

Q. Which is to the east of the roadway?

A. I believe the first that curve starts gradually is just
west of the driveway, but it is very gradually.

Q. After you get east of the roadway it gets rather steep?

A. Steep by Davis’ store.

Q. Coming out of that driveway you can see approximately
.2 of a mile to the left as you are coming out of Hobson’s
drivewayv, isn’t that correct?

A. That is correct.

page 23 } MR. J. W. TAYLOR,
called as a witness on behalf of the Plaintiff, being
first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Carneal:
. State your name please, sir.
. James Wilbur Taylor.
. Where do you live?
. Tabbs. Route 171 about a mile below Tabbs.
. How long have you lived there, sir?
. 57 years.

Mr. Taylor, are you in any way related to William S.
Carmmes and T. O. Carmines, either by blood or marriage,
sir? :

A. Not that I know of.

Q. Do vou have anv business association of any kind with
Mr. Odell Carmines in any way?

A. No, I never have.

Q. Now, Mr. Taylor, in reference to the home of Irma
Hobson, Would you tell the Jury approximately how far you
live from her home?

A. Approximately a mile.

Q. Do vou have any interest in the vicinity of her home?
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J. W. Taylor.

A. Yes, I farm the land there.
page 24 } Q. I hand you picture identified as Defendant’s
Exhibit 2, and ask you if you would point out that
land that you farm?

(Witness complied with request of counsel).

Q. Would you point it out to the Jury, sir?

A. This tree is at Davis’ store, and that dairy farm is over
across this road on 171, on by where the accident happened.

Q. Can you identify this building here? :

A. That is Davis’ store. That is Hobson’s.

Q. Mr. Taylor, directing your attention to the day of
February 10, 1964, last year, were you on Route 171 when an
accident occurred between Mr. Seawell and a truck operated
by Mr. Carmines?

A. T was.

Q. Would you tell the Jury exactly what you saw in rela-
tion to this accident, sir?

A. Well I left home and turned down 171 and went back -
to the field, and the car ahead of me, Mr. Williams, was ahead
of me, and I stayed behind him all the way down, and when
I got to the low spot just before I got to the Hobson store,
the Hobson dwelling, I heard brakes squealing behind me. I
have been hit three times behind in the truck and I turned
around and I saw this car and then this car pulled out around

me and pulled in front of the Williams’ car, or this
page 25 } Plvmouth that was ahead of me.—
Could you identify the driver of the car that
pulled around you?

A. Mr. Williams.

(. The one that pulled around you?

A. Yes, sir, Mr. Seawell.

Q. In relation to the Hobson house, could you give us some
estimate how far it was from the Hobson house when he
pulled around?

A. Not more than fifty feet under anv cn'cumsfances

Q. At the point that Mr. Williams pulled around you. is
there any traffic control on the highway? -

A. There is one solid line on the right qomg ‘down and
broken line on the left where he pnlled around. :

(). What does that solid line indicate?

Mr. Wilkinson: Objection.
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Court: Sustained. —The solid line is on the same side
you were going, and the defendant was going?

A. That is right.
Q. Now did you see the accident happen, Mr. Taylor?
A. I saw the truck flying in the air. I couldn’t see the im-
pact because of the car in front of me. I was
page 26 | square up behind the car, and when he stopped
ahead of me, I had to stop.
Q. You say when he stopped ahead of you? Did he stop
hefore the accident or after the accident?
A. All happened so qu10k—approx1mately the same time.
Q. Did you see the Seawell vehicle cut in front or any way
pass Mr. Williams’ vehicle?
A. Yes, sir, I saw that.
Q. Would you describe for the Jury the manner 1n ‘which
he did?

A. Well T couldn’t deseribe it no more than he pulled.

around meé and pulled in -theré and when he pulled in front
of the W]lhams car, the Williams car stopped and T had to
stop.

Q. How fast were yvou dri 1vmfr at the time?

A. Not more than 25.

" Q. Could you estimate the speed at which Mr Seawell s
car passed you?

A. No, sir, I couldn’t. : ’

Q. Mr. Taylor did the Seawell vehlcle pass you on this
solid line, across this solid line? When the Seawell vehicle

passed you, did he cross over a sohd hne to do it?
A. Oh ves, he had to. :

page 27 ' Mr. Carneal: Answer. Y'Mr.. Wilkinson’s ques-
tions. N .

CROSS EXAMINATION.

By Mr. Wilkinson :

Q. You say Mr. Seawell had to cross the sohd line to pass
you ¢

A. That is right.

Q. Are you sure of that?

A. I am absolutely sure.

Q. As a matter of fact he passed your car as soon as you
made the turn some distance back from the scene of the
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accident, didn’t he, and there is a broken line there, isn’t
there? There are two curves there, aren’t there?

A. There was only one solid curve, isn’t there?

Q. You were there?

A. Where the accident was only one curve.

Q.. But there is a further curve, isn’t there, further to the
west approximately half a mile back?

A. Approximately, another curve below it.

Q. That is about half a mile from the scene of this accident,
isn’t it? When you say below, can we agree it is to the west?

A. You have almost an ‘“S’’ curve there if you take it all
in at once. :
Q. The apex of the ‘“S’’ is about half a mile
page 28 } from the hottom of the ‘“S’’ curve, and a straight-

away in between, isn’t that right?

A. No, sir.

Q. It is not?

A. No, sir.

Q. How much straightaway is there from the Hobson drive-
way going west?

A. About a quarter of mile all the way up, as you come
up to the next patch of woods over there.

Q. Isn’t that the next curve?

A. Comine this way, yes. You were talking about the whole
“curve. At the store—
Q. No, sir, I am asking you—

Mr. Carneal: Let him answer the question.

Q. T want him to answer—I am asking the curve before
you get to the scene of the accident?

A. That is coming right into the curve the acc1dent was.

Q. The curve just before that?

A. That is quarter of a mile away.

Q. Tt is further than that. isn’t it?.

A. I don’t know absolutely.

Q. After you had rounded that curve, isn’t that -when Mr.

Seawell came by you?
page 29 } A. No, sir.
Q. It is not?

A. No, sir,

Q. When did vou begin following Mr. Williams’ car?

A. When I came out of my drive.
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' Q. How far is that from this curve before the accident?

A. That is about half or three-quarters of a mile.

. Q. Did you follow him at around a speed of 25 miles an
our?

A. Right.

Q. What is the speed limit there?

A. T don’t think they have one there. Up above there is
35. There is a place near Tabbs, 45. T haven’t seen a speed
limit there. . .

Q. You say you have lived there how long?

A. 57 years.

Q. And haven’t seen a speed limit sign there?

A. No, T haven't.

Q. Did you know this was Mr. Williams’ car before ‘rh1§
accident ?

A. No, sir. -

Q. So vou followed him down the road. How
page 30 } fast was he going?

A. Going the same speed T was.

Just about 25?
Yes, I stayed behind him.
You say you were about 20 feet behind?
. 20, 30 maybe. Not more than 30.
Any other traffic on the road?
. Not that I saw, no.
. And the first thmg vou remember, you heard brakes
<qubal behind you?

A. That is right.

Q. No other ‘rrafﬁc on the road, and you are going at a
steadv speed of 25, and the road is straight?

A. Yes, sir.

Q. Are you telline the .Jury that Mr. Seawell ran up be-
hind vou and skidded his wheels and applied his brakes?

A. Probably I was. going too slow for him, but I heard
hrakes squeal behind me and turned around and looked.

Q. Do you know that was from Mr. Seawell’s car?

A. Yes, sir.

Q. How do you know that?

A. Because I saw it when the accident happened
page 31 } when the truck went up and: it went out in ‘rhe
road.

Q. You say you heard brakes squeal behmd you?

A. I did before it come around. '

@»@»@»@
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Q. How did you know those brakes squealing, that they
were made by Mr. Seawell s car, and.you tell us because of
the accident?

A. Because I saw it, it was the only car. Mine don’t
squeal.

Q. He came around you after you got :to the solid lines?

A. Absolutely.

Q.. How much of that area from this curve we are speaking
of to the Hobson house is broken line? There are broken
lines there, aren’t there?

A. Yes, sir.

Q. How long are the broken lines?

A. T haven’t measured it.

" Q). Approximately? You haven’t measured th1s othet eith-
er, have you?

A Well the solid hnes starts at the curvert. e passed
me at the culvert.

Q. What culvert?

A. Right at the Hobson driveway. -

Q. That is where he nassed vou, at the Hoh-
page 32 } son driveway and the culvert?

Mr. Carneal: Give him an opportunity to answer the ques-

tion.
Court: He is examining the witness fairly.

A. The culvert comes across the highway and then one
that comes out of the driveway. The culvert across the high-
way that lets the water from the woods to run.

Q. Where is that?

A. On Route 171.

- Q. In relation to the driveway?

A. Probably 60 or 70 feet—maybe 50 feet. I don’t know.
'Tt-is at the Hobson yard. .

O.-At the yard of the Hobson house?

A. Yes.

Q. And right near the Hobson drive, thls particular cul-
vert?

* A. Yes. : ‘ .

"Q. You are telhncr the Jury that Mr. Wllhams car was in
front of you?

A. Yes. '

Q. You were 20 to 30 feet behind the Williams car?

A. Yes.
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J. W. Taylor.

Q. And that the Seawell car passed you at that
page 33 } culvert. and you say it was not more than 50 feet
from the driveway?
. Approximately.
Where was the Williams car?
. In front of me.
‘In relation to the driveway?
. I suppose between the Williams car and driveway.
Did the Williams car pass the driveway?
No. The Williams car hadn’t passed the driveway. e
pped before he got to the driveway.

Q Well you stated that Mr. Seawell started around you
when you were within 50 feet of the Hobson Drive?

A. No, I said approximately.

Q. You said, Mr. Taylor, in answer to Mr. Carneal’s ques-
tion, ‘‘not more than 50 feet under any circumstances.”’ Isn’t
that the answer you gave as the distance you were from the
drlveway?—-Dldn ’t you make that statement?

A. Tt is possible.

Q. Did you mean it when you made it?

A. No, but if there is any need, I will go back and measure -
it for you.

Q. You have testified in here, Mr. Taylor, that when Mr.
Seawell passed vou he was not more than 50 feet under any

circumstances from the Hobson driveway. Is that
page 34 } statement correct or not?
A. Yes, sir, absolutely correct.

Q. Now you say when he passed you, your car was at this
culvert, which you say was 50 feet to 60 feet from the drive-

way?

A. No, T said between the culvert and where Mr. Williams
was.

Q. That is the first time you said that?

A. T said past the culvert. '

Q. And you say the culvert was around 50 to 60 feet from
the driveway?

A. I don’t know absolutely

Q. Well apnroximately?

" A. Well, did vou measure it?

b><;0 O O b

Court: Don’t ask him a question. He has you at a slight
disadvantage, he can ask you questions, but you can’t ask him
questions. _
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Mr. Wilkinson: I don’t mean to have him at a disadvan-
tage. I just want to get it.
Mr. Carneal: If you will let him testify.

Q. Am I letting you testify all right?

A. Yes, I am satisfied.

Q. So now you have your car between 50 and 60
page 35 } feet and you have got a gap of 20 to 30 feet be-
tween you and Mr. Williams, haven’t you? —When

he started by?

A. T said approximately.

Q. All right, approximately, when Mr. Seawell started by.
—Both of you are continuing to drive at 25 miles an hour?

A. Yes,

Q. And you say Mr. Seawell passed both of you, passed
your car. passed Mr. Williams’ car, then cut back along his
side, and had this accident at the driveway,—all this dis-
tance, and all of this occurring within 50 feet? -

A. That is right.

Q. You can’t tell us the speed of the Seawell car, I believe
you said?

A. That is rlo'ht

Q. And you don’t know whether Mr. Williams stopped h1s
car before the accident or after the accident?

A. He stopped it before the accident, he had to.

Q. I thought your answer on direct examination was it
happened so quick, you didn’t know?

A. No, sir. :
Q. Now you say he stopped before the accldent‘l
A. Yes.
page 36 } Q. Did you see Mr. Carmines’ car before the
acmdent?
A. No, sir.

Q. Was Mr. Seawell’s car at all times on the hard surface
portion of the road?

A. Yes, sir.

Q. He never got off the hard surface?

A. No, sir.

Q. And the lane or drlvewav we have been referrmg' to,
this is a prlvate driveway to Mrs. Hobson’s home, isn’t it?

A. Yes, sir.

Q. The road there from the driveway looking West is un-
obstructed? :

A. Looking west?—yes, sir.
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J. W. Taylor.

Q. That is the direction from which Mr. Seawell was
coming,-and Mr. Carmines was coming out of the driveway?
A. Yes.
Q. So from Mr. Carmines’ vantage point, he had an un-
obstructed view of the west?
A. Yes, sir.
Q. Did you stay at the scene of the accident?
: A. T stayed until they put Mr. Carmines on the
page 37 } stretcher and carried him away.
, Q. Were you there when the state trooper ar-
rived? :
A. No, sir.
Q. Why didn’t you stay there until the state trooper ar-
rived? : : '

Mr. Carneal: What difference does that make?

Court: If you have an objection, you will address your
objection to the Court, I will rule on it, but I do not want
vou to interrupt with observations and comments. Make
your objection and let me rule on it.

Mr. Carneal: It is irrelevant and immaterial and incon-
sequential and no bearing on the case.

Court: Overruled.

Mr. Carneal: Note our exception.

Q. Why didn’t you stay there until the state trooper ar-
rived ?

A. I was going in the field about a hundred yards away,
and there was no particular use of me staying there, and I
didn’t even know the state trooper was coming.

Q. Did you see him?

_ ‘ A. No, sir. S -
page 38 + Q. You were still in the field, and did not see
him? ' ,
A. No, sir.

Q. You did not? ) :
A. I never paid anv mind. I was working.
Q. But a fatal accident had just occurred, hadn’t it?
~A. No, it wasn’t fatal at that time. I heard later it was
fatal. ' .
Q. Are you related to the sister of Mrs. Carmines?
A. Not that I know of in any way, shape or form.
~ 0. You don’t know that your wife is?
A. Mv wife is no relation to the Carmines.
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Q. Didn’t your sister marry Mr. Carmines?
A. T have a sister that married a Carmines. I don’t even
know if they are related.

* * * * *

MR. PERCY WILLIAMS,
called as a witness on behalf of the Plaintiff, being first duly
sworn, testified as follows:

page 39 } DIRECT EXAMINATION.

By Mr. Carneal:

State your name, please, sir.
. Percy Williams.
Where do you live?
. 16 Northwood Drive.
What place?
Hampton. -
How old are you, Mr. Williams?
60.

Where were you living on February 10, 19642

. I was living in Poquoson.

Whereabouts in Poquoson?

. 22 Buntings Lane.

. Mr. Williams, are you in any way related to Odell Car-
mmes, or the late William Sidney Carmines, either by blood
or marriage?

A. No, sir. ‘

Q. Have you had any close business association with elther
one of these gentlemen? :

A. No, sir.

Q. Mr. Williams, I direct your attention to the day -of-
February 10, 1964, did you witness an accident on Route 171

in York County?
page 40}  A. Yes, sir.

' Q. Would you in your own words tell the Jury
what vou saw happen?

A. Well T was approaching ‘this truck coming out of a
driveway, and he rolled down to the asphalt on the edge of
the road and stopped his truck, and about the time he stopved
his truck. a car came by me and swerved around in front of
me and hit him on the front, in the front of his left wheel.
Didn’t hit the wheel, just the front of the left wheel, and

S OPOPOPOPOPOPD
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knocked him out of the truck, and turned the truck all the
way around.

Q. What did you do?

A. I stopped my car and got out and went to the man, and
he was still alive, and put my coat under his head, and di-
rected traffic most of the time.

Q. Would you tell the jury just how far you were from the
truck when it was struck?

A. T would say maybe 50 or 60 feet. It could have been
10 or 12 feet, more or less.

Q. Who was the driver of the car that came around you and
struck the vehicle?

A. At the time the car came around me, I didn’t know.
After the accident occurred, I recognized the man, his face.
It was Mr. Seawell.

Q. He was the driver of the car?
page 41 } A. Driving the car, yes, sir.

Q. Did you see the truck that Mr. Carmines was
in before the acmdent ?

A. Yes, sir.

Q. Would you again tell the Jury what you saw that truck
do before the accident?

A. The truck came down out of the yard, straight down to
the road, square down to the road.

Q). Do you have your glasses with you?

A. No, sir, I forgot them.

Q. Can you see without them?

A. Yes, sir, T think I ean see without them.

Court: T don’t believe it is gomg to be helpful for him to
look at the photographs.

Q. T hand you Plaintiff’s Exhibit 1, and ask if you can iden-
tify that?

Court: Tt seems obvious he 1s having such difficulty.

A. This is the driveway right here where the truck came
out. Came down to the edge of the road. My car was behind
here and another car behind me, and this car came down—

Q. Would you come to these gentlemen These are the ones
that have got to see and hear. -

page 42 } (Wltness comphed with request of counsel and
explained the photograph to the Jury as follows):
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Percy Williams.
- A. This would be the driveway rlght here, coming down
here. This truck came down to the pavement and stopped,
and I was approaching right here, and this car came around
me, swerved around in front of me, and struck him at about
a 45° angle—

Reporter: I cannot hear you.
Court: Please speak louder.

A. This truck was coming down out of this driveway from
this yard. He rolled down to this asphalt and stopped. All
right, I was approaching this truck from this way. This car
came around me and swerved in front of me and struck this
truck on the lefthand fender right in front of the right wheel,
and turned it all the way around, headed it back to me, and

Mr. Carmines came out of it When the truck turned, and fell
crosswise from my automobile.

Q. How far ahead of you?

A. It might have been about two lengths.

Q. But you did see the vehicle at the time and the vehicle
was stopped at the asphalt when it was struck?

A. Yes.

Q. When this vehicle passed you, Mr. Williams, could you

_ estimate the speed of the car as it passed you?
page 43} A. Sir?
Q. Could you estimate the speed of his vehicle?

A. No, sir, I wouldn’t know exactly how fast the car was
going.

Q. Do you know how manv peonle were in the car?

A. There was three people got out.

Q. Now is there a solid line on the highway there where
Mr. Seawell came in front of you?

A. Yes, sir.

Mr. Carneal: Answer Mr. Wilkinson’s questions.

' CROSS EXAMINATION.

By Mr. Wilkinson: '

Q. Mr. Williams, vou made a statement near the end of
vour testimony that something was two lengths ahead of you
—at least that is what T understood?

A. That was two lengths in front of me abou’r where the
bodv fell.

Q. Two lengths of what"l
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Percy Williams. -

A. Automobile.
Q. Two car lengths?
A. Yes, I judge about two lengths.
: Q. Was where the body fell?
page 44} A. Yes, you see my car was rolling, when the car
hit, and I went closer to him when he fell out.
Q. Hadn’t you stopped your car before the accident?
A. No, not before the accident because the accident was so
quick, I rolled a few feet before I stopped.
Q. Your car was still going when this accident occurred?
A. Yes.
Q. And you say you were about 50 to 60 feet from the
truck, or driveway, when this accident occurred?
A. I would say so.
Q. And the Taylor truck was behind you?
- A. Yes, sir.
" Q. Now you saw Mr. Carmines’ truck as it was going down
the driveway from Mrs. Hobson’s home ?
A. It was coming out of the yard.
Q. It was in the yard coming out of the driveway?
A. Yes.
Q. Was there anything to obstruct your vision of this car?
A. Beg your pardon?
Q. Was there anything to obstruct your vision of this
car?
page 45} A. No, there wasn "t anything, the man just
pulled down and stopped his truck.
Q. Was there anything to keep you from seeing him?
A. No, sir.
Q. You sayv he stopped his truck?
A. Right.
Q. Where did he stop his truck, on the driveway or hard
surface? '
A. His truck was on the driveway and wheels against the
asphalt surface.
Q. But not on the hard surface?
"A. Not on the hard surface.
Q. Did Mr. Seawell’s car leave the hard surface before the
accident?
A. No, sir.
Q. So his car stayed on the hard surface and the Carmines
truck was on the dirt road, is that right?
A. Yes.
Q. How did the cars come together if one was ‘on the dlrt
road and one on the hard surface?
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A. Tt turned all the way around.

Court: I don’t think you understood him. You said the
Carmines truck did not get on the hard surface, is that cor-
rect?

page 46 }  A. Yes, sir. _

Court: You said that the Seawell vehicle did not leave
the hard surface? :

A. Right.
Court: His question was, how did the accident happen?

A. His bumper was over on the highway, and the car struck
him when his come around in front of me, struck him on the
corner of his bumper right at the end of the chassis of the
truck, and spun it.

Q. Wasn’t the left front wheel of the truck hit¢

A. No, sir, not as far as I know.

Q. Did you examine the truck after the accident?

A. I didn’t closely examine it. I looked at it and there
wasn’t any damage done to the wheel.

Q. These pictures are 5, 6, and 7, of Plaintiff’s Exhibits.
They show the Carmines car, do they not?

A. Yes, sir.

Q. And Plaintiff’s exhibit 4, also shows the car and the
scene of the accident?

A. Yes, and it struck right there.

Q. And you pointed to the left front bumper?
page 47 ¢  A. That is right.
Q Now I understood you—can you hear me?

A. Yes, sir.

Q.1 understood you, Mr Wllhams, when you were de-
seribing to the Jury one of the pictures, you said that the
Carmines—the Seawell car struck the Carmines truck at
about a 45° angle? :

A. That is right.

Q. And then you say it was gomg down and hit the leff
front bumper?

A. The left front bumper of the truck was facing him.
When he came down out of the driveway, and fhe car coming
this way was facing him. -
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Betty Deufel.

Q. Wasn’t Mr. Seawell’s car going straight down the east-
bound lane?
. He hadn’t straightened out.
. He hadn’t straightened out at the time of the accident?
. No, sir.
. And you stayed there and directed traffic?
. Yes, sir. r
. Were you there when he state trooper arrived?
. Yes, sir.
Q. Did you tell him you saw this aceident?
page 48 }  A. No, sir, nobody asked.
Q. He was inquiring for witneses, wasn’t he?
A. I suppose so, but nobody asked me.
Q. Why didn’t you volunteer?
A. T was looking for him to come say something to me.
Q. That is the reason you did not tell him you saw the ac-
~ cident?—As a matter of fact you were some distance down
the road when this accident occurred, weren’t you, Mr. Wil-
liams?
A. Tt happened about 50 or 60 feet in front of me.
Q. That is just a random guess on your part, isn’t it?
A. No, sir. '
Q. Did yon pace it off or have any mark to go by for this
50 or 60 feet?
A. No. I didn’t have any particular mark to go by, but the
distance I would say was about 50 or 60 feet.
Q. As a matter of fact, von had just rounded the curve
about a half mile back when Mr. Seawell came by voun?
A. No, sir.
Q. Are you sure of that?
A. Yes, sir.

page 56 }

» ® L * L

MRS. BETTY DEUFEL,
called as a witness on behalf of the Defendant, being first duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Lambiotte:
Q. State your name, please.
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A. Mrs. Betty Deufel.

Q. Where do you live? :

A. 911 Poquoson Avenue, Poquoson, Virginia.

Q. Where are you employed?

A. Naval Weapons Station, Yorktown, Virginia.

Q. Directing your attention to February 10th of this past
year, 1964, did you have occasion to be with Mr. Seawell, rid-
ing in his automobile?

A. Yes, I did.
page 57 } Q. Where were you riding?
A. T was in the back seat on the left side.

Q. And where were you coming from?

A. We were coming from work at the Naval Weapons Sta-
tion. '

Q. Now would you please—you, of course, were involved
in an accident on that day?

A. Yes, sir. :

Q. Would you please relate to the Jury in your own words
how this accident occurred?

A. As we were coming east on 171 ahead of us, I believe,
were two vehicles, at close range. We passed two vehicles
and directly ahead of us then in the righthand lane was this
huge truck loaded with water pipe or sewer pipe of some kind.
About a hundred feet ahead of us was a driveway and the
red old pickup truck was coming out of the driveway with a
man in it. He did not look at us at all, he was concentraiing
on—

Mr. Carneal: I object to that. She can tell what she saw,
but as to what he may or may not have concentrated on, is
opinion.

Court: I agree with you. I instruet you to disregard her
statement.

Q. Go ahead. —You saw the truck coming out of the drive-
way?
page 58 }  A. Yes, he was coming out of he driveway and
he did not turn to look at us at all. '
< Q. Are you referring to his head?

A. Yes. ' a

Q. Go on. '

A. And he came out of the driveway, and assuming and
expecting for him to stop, he did not, he came along and hit
him then. ‘

Q. Did this truck stop?
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A. Which truck? The truck with the load of pipe?

Q. No, the one—

A. No, he did not turn his head to look at us at all, be-
cause I watched him, and I was hoping I could yell out to him,
turn, or to do something, but he didn’t—

Mr. Carneal: I object to what she was hoping she could
do. :
Court: Would you confine your statement to things you
saw, and not any mental statements you may have had.

Q. Could you estimate the speed of Mr. Seawell’s vebicle?
A. I would judge or estimate 35 to 45.

Q. Do you know the speed limit in this area?

A. Yes, 1t is 45, I believe.

page 59 } Mr. Carneal: I didn’t hear her answer.
" Court: The answer was, ‘45, I believe.”’

Q. Where was the truck in which Mr. Carmines was driv-
ing when you first saw it?

A. I would say two car lengths back in the driveway.

Q. And approximately how far was Mr. Seawell’s vehicle
from the driveway when you first noticed the Seawe]l truck
—the Carmines truck, excuse me.

A. About—I would say, a hundred feet. :

Q. Do you recall approximately the distance between the
Seawell vehicle and this truck loaded with pipe you referred
to?

A. Roughly a hundred feet, I would—I would imagine..

Q. And could you estimate the distance approximately how
far your automobile was from the driveway when the Car-
mines vehicle came out of the driveway onto the hard surface.

A. Say that again.

Q. When the Carmmes truck came out of the driveway onto
the hard surface, about how far was your vehicle from the

. truck at that time—if you know?
page 60+ A. I don’t know. _
Q. After you realized that the truck was not
“going to stop, what then occurred? .

A. Well we just met there and the right fender hit Mr.
Carmines’ left front fender, our right front fender hit Mr.
Carmines’ left front fender, I guess almost in the middle
of the wheel.
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- Q. Do you know what happened to the vehicles after the im-
pact?

A. I know the Carmines truck spun around and landed in
the ditech going west, and we stopped about two or three car
lengths past that. .

Q. Do you know where this impact occurred?
~A. Right in the driveway as he came out. _

Q. Where in relation to the driveway and the hard surfaced
road? '

A. As he.came out the driveway, we were in the righthand
lane, after having passed these two other cars, and he came
right out, in which we had no alternative—

Mr. Carneal: I object. She wasn’t driving the car, she can
only tell what she saw.
- Court: I agree with you, Mr. Carneal. Would you trv to
refrain from making the statements such as ‘‘he had no al-
ternative’’ and just make a statement of fact.

page 61 } Q. Did the impact occur on the hard surfaced
road?
A. Yes.
- Q. Did Mr. Seawell ever leave the hard surfaced road‘?
A. No, sir.

Mr. Lambiotte: Answer Mr. Carneal’s questions.
CROSS EXAMINATION.

By Mr. Carneal:
Q. Is it Mrs. Dufflet
A. Deufel.
Q. Mrs. Deufel, you were 51tt1ng in the back seat?
. A. Yes, sir.
Q. And what type of automobile were you r1d1ng in?
A. T think it was a 1964 Ford, T believe.
Q. Now you have been—I beheve it was your first day back
-at work from having been in an accident yourself 9
A. Yes, sir.
. Q. And you were gomg home with Mr Seawell?
A, Right.
Q. You ride with Mr. Seawell regu]arly?
A. Off and on, yes, sir. : .
page 62 } Q. Been riding with him since February of last
© year?
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A. No, sir.

Q. Do you live near Mr. Seawell?

A. T would say three blocks, two blocks, something like
that.

Q. Now as you came along, what time had you gotten off
work? :

A. 4:00 o’clock. ,

Q. Does that mean you get off work at 4:00 o’clock, or left
the Weapons Station at 4:00 o’clock?

A. We cet off from work at 4:00 o’clock. -

Q. How far do vou have to walk to get to the automobile
in which you ride? '

A. Mr. Seawell went out of his wayv to pick me un.

0. Was he waiting for you to come—you got off work at
4.00 o’clock—or did vou have to wait some little time for
him?

A. No. I think Mr. Seawell was waiting for me, becanse I
have the tvpe of job I cannot leave on the dot of 4:00 o’clock.

Q. So it would be a few minutes after 4:00 o’clock?

A. Tt could have been.
page 63+ 0. And you all proceeded on home?
: A. Yes, sir.

Q. Now as vou came to the Hobson proverty.—I hand vou
Defendant’s Exhibit 1—point out the Hobson home in that
picture. if vou will, please.

A. This is the only home. T assume this is the Hobson home.
T don’t know anv peonle down there and I didn’t know at the

time, hecause I had onlv heen there two months.

0. You are not living there now?

Yes, I am.

So you have lived there at least the last eleven months?
. Yes.

And you assume this is the Hobson house?

. I would imagine it is the Hobson house.

. If that is the Hobson house, would you point out on
there approximately where you passed these two vehicles you
are talking about? ’

A. T would sav it was about 50 feet back here from these
—from this mailhox. T would say it would be about 150 feet
back.

opopor

Court: Stand in front of the Jury.

Q. Would you mind coming over here?
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page 64 |  (Witness complied with request of counsel).’

Q. You say this is the mailbox to which you referred?

A. This one here, yes, sir.

Q. And that the cars you referred to, vou passed bacl\ m
this direction about how far? '

A. T would say between 50 and 100 feet. -

Q. Back from this mailbox?

A. Yes, sir. :

Q. And that is where you passed the two cars fo which you
referred?

A. Yes, sir.

Court: What exhibit?

Mr. Carneal: It is Exhibit D-1, and she said 50 to 100 feet
back of that mailbox.

Court: You passed the two cars?

A. Yes, sir.

Q. Now at what speed would you estimate Mr. Seawell was
going at the time he passed these two vehlcles in that area?

A. T would judge 45.

Q. 457

A. Yes.

Q. Do you know what tvpe vehicles he passed?

page 65} A. No, I do not.
. Q. W ell were they cars, Mrs. Deufel, or trucks,

or one a truck and one a car?

A. 1 cannot honestly say, I don’t know.

Q. There were two vehicles?

A. Yes, sir.

Q Well, now, Mrs. Deufel, as he passed back here, and
again I am refe111ng to T\h1b1t D-1, he passed across this
hne in the road, did he not?

A. Back here he did, but he was in the rlvht hand lane
about a hundred feet this side here.

Q. But he did cross across the line? ,

A. Yes. !

Q. Solid line? :

A. Yes.

Q. Now would you describe for the Jury—would you mmd
coming over here, please—assuming this would be the, drive-
way of the Hobson home, would you in this red, unless I have
another color here—yes, I do, I have a blue—
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Mr. Wilkinson: This is the officer’s diagram. I don’t be-
lieve the witness should mark it.
Court: I think she may mark on it with pencil or some-
thing. Do you understand the diagram?
page 66 } Mr. Wilkinson: She will be changing the of-
ficer’s testimony, if it please the court.
Court: I don’t think so. First see if she understands the
diagram. :

A. Yes, I understand the diagram.

Q. You understand this is 1717

A. Yes, sir.

Q. Would you put the position of the truck on this where
it was struck? '

A. T would say he comes out of the driveway in the middle
and came right straight out.
- Q. Right straight out in the middle?

Court: If she made a mark, you have to identify the mark
in some way.

Q. Put your initials on it, if you will, please.
(Witness complied with request of counsel).

Q. But he came right flush out on that highway?

A. Yes. :

Q. I am referring again to Defendant’s Hxhibit D-1, he
came out flush in this highway, into the road right in a
straight angle straight into the road?

A. Yes, sir.

Q. And at that time Mr. Seawell was proceeding
page 67 } in this lane right straight down the road and struck

\ him on the right side?

A. Yes, sir. ‘

Q. Is that how you sav the accident happened?

A. On the—Mr. Carmines left front wheel, our right front
wheel.

Q. This is the one in my right hand as being the vehicle
coming out of the driveway. and vou take this please and
show me exactly how he struck it.

(Using two tablets to indicate the cars. witness complied
with request of counsel).
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Q. In other words, you are saying Mr. Carmines struck Mr.
Seawell’s car? '

A. Yes. _

Q. And not Mr. Seawell struck Mr. Carmines?

A. No, sir. '

Mr. Carneal: Thank you, ma’am.
Court: Do you have further questions?
Mr. Carneal: Yes, sir.

Q. After the accident, you stayed there?
A. Yes, we stayed.

Q. Until the officer was there?

A. Yes, sir.

Mr. Carneal: Witness with you.
page 68 ¢ Court: Do you have any redirect examination?
' Mr. Wilkinson: No, sir.—Just a minute.

RE-DIRECT EXAMINATION.

By Mr. Lambiotte: s N,

Q. Referring to Defendant’s Exhibit 1, you referred to this
mailbox earliér? :

A. Yes. _

Q. Do you know the distance from the Hobson driveway to
this mailbox? Could you estimate that distance, if you know?

A. A hundred feet, T would judge.

Q. And your testimony is that when Mr. Seawell passed
these two vehicles, he was approximately 150 feet past the
mailbox, is that correct?

- A. Yes, east of the mailbox. -

Q. West? : ' :
A. West of the mailbox, 0.K.
page 69 } MR. T. M. WATKINS,

called as a witness on behalf of the Defendant, be-
© ing first duly sworn, testified as follows:

DIRECT EXAMINATION.

Bv Mr. Lambiotte
Q. State vour name, please.
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. Talmadge M. Watkins.

‘Where do you live?

. 124 Little Florida Road.

Where are you employed?

U. S. Naval Weapons Station, Yorktown, Virginia.

Do you know the defendant, Mr. Seawell?

. Yes, I know him very well.

. Directing your attention to Feebruary 10, 1964, were you
a passenger in his automobile?

A. Yes, I was.

Q. Where were you coming from?

A. We were enroute from the Naval Weapons Station to
Poquoson.

Q. Where were you riding?

A. I was on the front seat on the right side.

Q. What time of day was this?

A. I would say it was approximately 4:20. We usuallv

get to my place about 4:30 and I would think it
page 70 } Would take ten minutes to get there, somewhere in
that neichborhood, plus or minus a minute or two.

Q. Would vou describe the events that led up to the acci-
dent with Mr. Carmines truck, which vou saw?

A. Yes, we were, we had come around what we call Half
Wav Hounse, and come on down there and in front of Mr.
- 'Willie Wilson’s house, deceased, we came behind an old truck,
old model truck, and there was a passenger car travelhng
verv slowly.

Q. Could you estimate their speed?

A. No, T couldn’t estimate it, but I would say they were
blockmg traffic. I would say that.

Opororor

Mr. Carneal: That is opinion, if your Honor please.

A. That is. my opinion.

Q. We don’t want your opinion, just tell what you saw.
Now proceed.

A. And Mr. Seawell, he passed these two motor driven
vehicles, and came back in his‘right lane, on the righthand
side, after he had passed these two vehicles. And he came
on down to within, T would say, about a hundred feet of the
Hobson dwelling house, in our own lane where we were sup-
posed to have been, and looking over on the right I saw a red
pickup truck.
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Q. Where was this pickup truck?

page 71}  A. In the Hobson yard, this lady by the name

of Hobson, and perhaps a hundred feet on further
back, I saw this truck, and as we came closer, the truck pro-
ceeded to come out on the highway. In the meantime, there
were some colored boys in the yard—this is what T saw—the
other witness may not have seen it—and there were colored
boys on either side of the pickup truck reaching in at Mr. Car-
mines. I could see them before he came out in the road. We
came on and Mr. Carmines proceeded to come on out in the
road and I was looking right at him, right in the eye, he never
turned his head, neither to his right or left, he looked right
straight ahead, and came on out and Mr. Seawell’s car struck
Mr. Carmines’ pickup truck in the center of his wheel, in the
.center of the lefthand fender, in the center of the wheel.

Q. Could you estimate the distance Mr. Seawell’s car was
from the Hobson driveway when Mr. Carmines came out of
the road?

A. I.would say it was about a hundred feet I would guess.

Q. When Mr. Carmines came into the road?™

A. No, when he started.

Q. Now, as Mr. Carmines entered onto the hard surfaced
road of 171, could you estimate the distance the Seawell

vehicle, the car in which you were riding, what the
page 72 } distance that car was from Mr. Carmines’ truck?
A. That would be pretty hard to determine, be-

cause I could see there was going to be an accident.

Q. Now if you can estimate it, estimate it, but we want you
to leave out opinion?

A. T don’t know.

Q. When you saw Mr. Carmines’ truck come onto the hard
surface, would you please relate what happened as vou know
it from that point?

A. Mr. Carmines just came out, never looked, just came
on the highway just a hit.

Q. Could you describe the action of Mr. Seawell, as you
know it?

A. Mr. Seawell said—

Mr. Carneal: T object to what he said.
Court: That might be permissible under the res gestae,
I will overrule it.

A. Mr. Seawell said, ‘I don’t believe he is going to stop.’’
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Q. Then what happened?

A. The crash occurred. I braced myself by my hands
against the dashboard, and propped my feet as hard as I
could

Q. Do you know the speed limit in this area?
page 73 } A. 55 miles an hour.
- Q. Could you estimate the speed of Mr. Sea-
well’s vehicle?
A. I would say between 30 and 35, something like that. He
had got back in his lane and slowed down.
Q. Did Mr. Carmines’ truck stop before coming onto the

highway?
A. Tt did not.

Mr. Lambiotte: Answer Mr. Carneal, please.

CROSS EXAMINATION.

By Mr. Carneal:

Q. Mr. Watkins, a moment ago, you correct me if I am
wrong, first of all T believe you said Mr. Seawell’s car struck
Mr. Carmines’ truck?

A. Absolutely.

Q. Mr. Carmines’ truck did not strike Mr. Seawell’s car‘?

A. No, sir.

Q. That i 1s not the way it happened?

A. No, sir.
QI beheve vou said a moment ago. Mr, Watkins, that you
were looking Mr. Carmines right in the eye and never—
A. T didn’t sav, right in the eye, I said I was
page 74 } looking inside of his face.

Mr. Carneal: Would the Court Reporter please read
back—

Court: The jury heard what was said. The jury can pass
on the anestion instead of reading it back.

Mr. Carneal: T ask that it be -read back.
Court: The jury judges what he said, and thev heard

him.

0. You did not say you were looking Mr. Carmines right
in the eve?
A. T did not. I said I was looking at Mr. Carmines as he
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came out of the driveway, and Mr. Carmines didn’t turn one
way or the other.

Q You didn’t say you were looking at him right in the eye,
Mr. Watkins?

A. T did not.

Q. Now, you travel that road a great deal and have for
some years?

A. Yes, all my life practically.

Q. Now, Mr. Watkins, would you describe for the jury, the
manner in which Mr. Carmines came out—and by manner I
mean, whether he came out in a right turn, or left turn, or

right straight out?
page 75+ A. Straight out.
Q. ngh‘r straight out in the road?

A. That is right.

Q. And how f‘n in the road did he get before Mr. Seawell’
car struck him?

A. T already stated that, about the center of the wheel—
I don’t mean his bumper—the center of the fender, that is
where Mr. Seawell struck him.

Q. And struck him from the side?

A. Absolutely.

Q. And struck him with the Carmines car comlnrr out direct-
lv at right angles to him?

A. Right strawht ahead.

Q. Us1n9; these tablets, the left hand the Carmines vehicle,
the right hand, the Seawell vehicle—would vou describe how
it happened‘l

A. This is the Carmines truck here, here is the road, we
were coming down here.

Q. T want you to use this as the other vehicle. You tell me
exactly how it struck.

A. We will sav this is Carmines—vou have the hook in. the
wrong place—this is us. ( 1nd1cat1ng)

Q. And it struck flush, is the way you describe it?

A. Yes, just about the center of the Whoel
page 76 » Q. Just like that (mdwatmg)"l )
A. That is right.

Q. Now these vehicles that Mr. Seawell passed, just where
did he nass them?

A. T imagine he was a little past Mr, Wilson’s property
there. I would say about 25 feet. ,

Q. Don’t let’s use Mr: Wilson’s house, let s use Irma Hoh-
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son’s house. In relation to Irma Hobson’s house, how far
away was he from there when he passed?

A. I don’t know.

Q. Have no idea?

A. No idea.

Q. Do you know what kind of vehicle he passed?

A. No, I don’t, one was a pickup truck and the other was
an old model

Q. One a pickup truck and one an old model?

A. Yes.

Q. Do you know who was operating the pickup truck?

A. No. I don’t.

Q. Do you know who was operating the old model car ?

A. No, I don’t.

Q. You know Mr. Bill Taylor, lives at Tabbs?

A. T have seen him.
page 77+ Q. Well you have lived tlere a long time ont
there?

A. Not close to that. _ )

Q. Do youn remember seeing him on the road there?

A. I don’t remember seeing him.

Q. T believe vou estimate the speed of Mr. Seawell’s car
to be 457

A. No, T did not, between 30 and 35.

Q. Now Mr. Watklns, would vou please give some reflec-
tion again to tell us how far awav from Mrs Hohson’s house
vou passed these two vehicles?

A. T don’t know.

Q. No idea?

A. No, I don’t know. .

Q. How far is the Wilson’s house from Mls Hobson’s
house?

A. I don’t know.

Q. No idea?

A. No.

Q. But he passed the Wilson house?

A. Yes.

Q. There are two Wilson® s, “which one are vou talking
about?

A. T am talking about the first one.

Q. Can vou estimate for the jury how far it was?
page 78.} A, No, I can’t.

' Q. And vou travel up and down ’rhaf road?

A. Yes.
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Q. And you can’t testify the distance from Mrs. Hobson’s?

A. T cannot. .

Q. You have no idea how far or close you were to the Hob-
son driveway when you passed these two cars?

A. No, I do not. )

Q. Tt could have been 50 feet?—if you have no idea, it could
have been 50 feet.

A. T refuse to answer.
- Q. Tt could have been 25 feet then, Mr. Watkins? If you
have no idea, it could have been that distance?

A. T refuse to answer.

Court: You have to answer his questions. The question is
could it be as little as 25 feet?

A. Tdon’t know.
Q. Then you have no idea at all?
A. Right.

Mr. Carneal: I have no further questions, if your Hon-
or please.

page 79 ¢ RE-DIRECT EXAMINATION.

By Mr. Lambiotte:

Q. Do you know what type of highway markings there were
at the time Mr. Seawell passed Mr. Williams and Mr. Taylor?

A. You mean did Mr. Seawell go over the solid line, is that
what you are referring to?—No, on the Seawell side there was
a broken line, and that line led clear down to the Hobson
house. Of course when Mr. Seawell passed, he went back
in his proper lane as anyone would do.

Q. Again how far were you from the Hobson driveway
at the time vou saw the Carmines truck, when vou first saw
it? You were able to estimate that distance.

A. T said about a hundred feet.

Mr. Lambiotte: I think that is all.
RE-CROSS EXAMINATION.

By Mr. Carneal:
Q. You have been able to estimate distances for Mr. Lam-
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biotte here all right, won’t you try again to answer my ques-
tion?

Mr. Wilkinson: I think the question is how long are we
going to belabor the point.

Court: He answered he doesn’t know. I will permit you to
answer the question once more.

page 80} A. I wish to state—

Mr. Carneal: 1 object to the comments he makes.
Court: Just answer counsel’s questions.

A. Just ask it.
Q Would you try to estimate acaln”!
. I do not know.

Court: Let me ask vou this. You sav the broken line in
the direction in which vou were proceeding—

A. When Mr. Seawell ran up behind these, it was hroken.
Court: And the broken line—

A. Came on down to the Hobson house. I stopped this
morning and checked.

Court: I am talking about the line on your side of the
road?

A. Righthand side—that line was broken all the way to the
Hobson home.

Court: Isitbroken on both sides?

A. No, it is solid line on the lefthand side.

Court: So as you were going to the Hobson home, there
was a broken line indicating you could pass on
page 81 } your side, but solid line 1nd1cat1ntr that vou could

not pass in the opproachmo lane?
A. That is right.

Court: How far back were vou when Mr. Seawell said he
didn’t believe this car was stopping?




46 Supreme Court of Appeals of Virginia .
| Charles L. Seawell. |
A. We were right there.
Court: You don’t know whether he applied brakes or not?,
A. Ido not.

Court: Was there a truck loaded with pipe in front of
you?

A. T don’t reecall.

A MR. CHARLES L. SEAWELL,
called as a witness on his own behalf, being first duly sworn,
testified as follows:

DIRECT EXAMINATION.

By Mr. Lambiotte: ,
Q. State your name, please.
page 82} A. Charles L. Seawell.
Q. I will ask you to raise your voice a little bit.

Where do you live?

A. Poquoson. 38 Forrest Road.

Q. Where are you employed?

A. Naval Weapons Station.
- Q. You were involved in an accident with Mr. Carmines

on February 10, 1964, is that correct?

A. That is right.

Q. Where were you coming from?

A. T was leaving the Naval Weapons Station and went to
my home.

Q. Were there any passengers in your car?

A. Two. :

Q. Who were there?

A. Mrs. Deufél and Mr. Watkins.

Q. Would you please explain how the accident occurred.
First of all, which road were you on?

A 171, ~

Q. All right—

A. And as I approach this intersection of the lane going to
the building, as I approached,—I am sure you are going to
ask distances, but I strided that— :
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Mr. Carneal: He what?
Court: ‘“I strided that’’—he went back and
page 83 b measured it.

A. And as I approached, I saw this car move forward to-
wards the highway, and I-—when I decided it was not going
to stop, I was too close to do any good. I tried to call out
to those that was in the car, but I did not have a chance. My
sons told me I applied brakes—

Mr. Carneal: Objection.
Court: Just state what you saw and not what someone
told you.

A. I saw that. I was there. But anyway, I was just too
close to stop, and that is about all I can say to that.
Q. Did you apply your brakes? -

A. Yes, I did, but too late to do any good.

Q. Do you know how fast you were travelling along Route
171 prior to the accident?

A. I would say 40 miles an hour.

Q. Was there any vehicles ahead of you?

A. There was some type of a truck ahead of me. It had
something on it that appeared to be some kind of drain pipe,
or something in that category. I could not be sure what was
on it.

Q. Were there any vehicles behind you?

A. Two. v .

Q. Approaching the Hobson driveway, do vou
page 84 } know approximately how far you were from the
drivewav when vou saw Mr. Carmines’ truck?

. I would sav a hundred feet.

). Where did the impact occur?

. The impact occurred as he drove out of the drivewav.

. Did it occur on the hard surface road?

\. That is right.

). Did Mr. Carmines” vehicle ever stop?

. No, sir.

Mr. Carneal: The question is leading.
Court: The question is somewhat leading, but I don’t
think any harm was done.
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Q. Did you have to pass these two cars, or did you pass
these two cars travelling behind you?

A. Yes, I did.

Q. As you were approaching these cars before you had
passed them, would you describe as you approached the cars
and the passing?

A. And the passing?

Q. Yes?

A. Well the curve west of where the accident was, as I
got around that curve to get the right of wav, the clear road,
everything was clear, and that is where I pulled around them

and pulled back into mv proper position. and the
page 85 } truck that was ahead, I pulled down bhehind him
about three car lengths.

Q. As you approached these two vehicles, could you esti-
mate their speed? _

A. No, I wouldn’t because thev are moving verv slowly,
and I didn’t have to hit—

(. Did you have to hit vour brake

A. No, sir. '

Q. Before vou passed these vehicles?

A. No, sir.

Mr. Lambiotte: Answer Mr. Carneal.

CROSS EXAMINATION.

By Mr. Carneal: :

Q. As you came along the road, you passed these two vehi-
cles. Would you describe these vehicles to us, sir?

A. All T can say. two cars. I didn’t pay too much atten-
tion to them and there is not much I can say about them.

Q. Did you recognize the drivers of those vehicles?

A. No, not at that time. '

Q. Did you recognize them anyv time later?

A. No. )

Q. Did you recognize the driver of those vehicles
page 86 } as the two gentlemen that testified todav?
- A. No, not to be in the ecar.

Q. Did vou recognize Mr. Williams as heing at the scene
of the accident after it had occurred? .

A. After the accident, he could have been there.

Q. Now, Mr. Seawell. how far back un the road from—I
am again referring to Defendant’s Exhibit 1—how far hack
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up the road from the Irma Hobson house did you pass these
two vehicles?

A. T pulled in right through here. :

Q. Would you kindly mark on here right where you put it?

page 87 }

* * * » *

Q. Will you mark on it, in relation to the Hobson house—
you are familiar with that area?
A. T think so. I have lived there 34 years.

(Witness complied with request of counsel).
Q. Would you kindly put a little star, I think it would be
a little better? Also would you kindly put vour initials on

it.

(Witness complied with request of counsel).

Q. Perhaps you would like to fill the line in too?

(Witness complied with request of counsel).

Q. This is the relation to the Hobson house and is where
you passed the two vehicles you are talking about?

A. Yes.

Q. And you have indicated crossing the line at that point?

A, Yes. _

Q. And you have initialed it?

A. Yes. ,

Court: That is the point that you were turn-
page 88 } ing back in after you had passed them? :

A. The point where I pulled in and there was no yellow
mark at all. There was no yellow mark, the point I pulled in.
The yellow mark was to my left. The yellow mark came back
in to the right, that is what I meant to mark.

Q. In any event that is where you pulled back in?
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A. Out where there was no yellow line behind it.
Q. Where you marked on the picture, so it will be clear, is
where you pulled back in?

Mr. Wilkinson: 1T think hev said it didn’t illustrate where
he pulled back in.
Court~ I think the question is proper.

A. The Vellow line T am referrlng to is the one to the left
of the broken line.

Q. That picture shows a line, does it not? Mr. Seawell, that
picture shows a line that you drove across?

A. Yes, but if it is a solid line—when I come across there
was no solid line.

Q. How far from the Hobson home did you move back in
after passing the two vehicles?

A. How far from the Hobson home?
page 89} Q. Yes, sir?
' A. I would say a quarter of a mile if you was to

measure it.

Q. Quarter of a mile?

A. Yes, because the broken lines—I know where that is.

Q. I want to be sure you understand my question.

Mr. Wilkinson: I submit he answered the question half a
dozen times. I know he has certain latitude on cross examina-
tion, but you can’t go on indefinitely on one thing.

Court: I overrule the objection.

Q. No, sir, when you passed the two vehicles, you are talk-
ing about, and you cut back in, how far were you from the
Hobson home at that time?

A. T said a quarter of a mile.

Q. And is that what you have indicated on that plcture as
being this—when you crossed back in front after passing the
vehicles?

A. Well it is half a mlle, turn to turn.

Q. One half mile?

Court: What do you mean, from one curve to the other
is half a mile? ' -

page 90} A, And in between that is the broken lines there,
there is no yellow line, and in that is the place
where I pulled in back to my—right back where I belonged.
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Q. You are saying that you were a good quarter of mile
to half mile down the road when you pulled back in after mak-
ing that turn?

A. Right, if you want to go measure it— '

Q. Now, Mr. Seawell, when you came on up the road, and
you saw the Carmines vehicle, I believe you said you were
about a hundred feet when you first saw it?

A. When I first saw it.

Q. He came out in the road, did he strike you or you strike
him?

A. 1 had to strike him.

Q. You struck him?

A. Yes, sir.

Q. And in which direction did he come in the road, did he
come out flush in the road, or turn his wheels to the right or
left?

A. Flush out.

Q. Flush right straight out and you hit him dead set on his
front?

A. On the front wheel. Left front wheel is about as good
as you can get it.

Q. At that time you were doing about what
page 91 } speed?

A. T said the left front wheel about where I hit
him.

Q. T want to know how fast you were going at the time?

A. About 40 miles an hour.

Q. You left the Weapons Station up where vou work. What
time do vou cet off work?

A. 4:00 o’clock.

Q. Do vou mean vou get off at 4:00 o’clock or leave the sta-
tion at four?

A. Leave the station at four.

Q. You get off work a few minutes ahead of four?

A. Yes, cleanup time.

Q. Yon left the Station at 4:00 o’clock—

Mr. Carneal: I have no further questions, if your Honor
please,

RE-DIRECT EXAMINATION.

By Mr. Lambiotte :
Q. Mr. Seawell, would you again describe the line of the
highway at the time you passed?
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A. Huh?
Q. Would you describe the markings on the highway at the
time you passed the two vehicles?
page 92} A. The markings on the highway leading west
is a yellow line, the broken line is to the right. The
white lines are heading east and yellow line is to the left of
the white open line, and as T had my way around there—

Q. T again show you Defendant’s Exhibit 1, on which you

have placed your mark, does that show the highway markings
as you described them? Do you know which way you were
travelling?
. A. No, T am on the wrong end, because this is the yellow
line there, the broken one is to the left on this one, but I am
going in this direction. Well back this way a little further
this line comes to a dead end, and then starts the white line
headed back.

Q. Can you see this? Come over here and explain this on
the pieture with the lines.

A. You see yon only got one way here This would be
west.

Q. Which lane are vou travelling in?

A. T am travelling this lane here but I was having in mind,
this is mv vellow line where I am on this side of it. and furth-
er back on this hichway, there is no yellow line. It is a short
nlaee. white line marks it, but that wasn’t—the vellow line
is this way.

Q. So you passed further up the highway?

A. Yes.
. page 93} Q. And that is not shown on this picture, is that
correct?

A. That is correct. You don’t have anything back of this
line. This line goes a certain distance back this way, and then
vou have broken lines, and then it changes again.

Q. Then von did not mean—

A. No, that is correct, I was thinking westbound.

Q. Is this marked correctly?

A. No, sir, it would have to be on the line west of this line.
Q. Would you like to change or erase your mark?

Court: I am not going to permit him to erase the mark.
He might state it is incorrect. He has done so. He has stated
it is incorrect. He cannot erase it.




Charles Laurse Seawell v. T. Q. Carmines

Charles L. Seawell.

RE-CROSS EXAMINATION.

By Mr. Carneal:
Q. Mr. Seawell, why is it now that you are incorrect, when
I thought you understood my question when I asked you to
put the mark on it?
A. I really didn’t understand it. I saw the building here,
but you see you don’t have all the hlohwav you
page 94 } only have a portion of it, in fact you are ple‘r‘r\
close to the curve here.
Q. You say vou were incorrect. Are you incorrect also
about how the accident occurred?

Mr. Wilkinson: I object.
Court: The question is argumentative.

page 111 }

® ® L L *

Mr. Wilkinson: If the Court please, at this time we move

to set aside the verdict of the Jury on the ground

page 112 } that they came in clearly without evidence to sup-

port it, and it is contrary to the law and the evi-

dence. T think the evidence clearly shows that the plaintiff

was guilty of contributory negligence as a matter of law. For

that reason, I think this verdict ought not to be allowed to
stand.

Court: I don’t think there was any other verdiect. I
thought what the defendant and two witneses said had oc-
curred completely incredible. I don’t think there could have
been any other proper verdict. I overrule the motion and
enter judgment for the Plaintiff in the sum of Eight Thou-
sand Dollars ($8,000.00).

A Copy—Teste:
H. G. TURNER, Clerk.
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