


IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND

Record No. 6159

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thurs-
day the 10th day of June, 1965.

ROBERT LEE SHELTON, AN INFANT, WHO SUES BY
HIS MOTHER AND NEXT FRIEND, PAULINE
SHELTON, : Plaintiff in Error,
against

KATHRYN NELSON MULLINS, Defendant in error.

From the. Circuit Court of the City of Radford
William S. Jordan, Judge

Upon the petition of Robert Lee Shelton, an infant, who
sues by his mother and next friend; Pauline Shelton, a writ of
error is awarded him to a judgment.rendered by the Circuit
Court of the City of Radford on'the 19th day of January,
1965, in a certain motion for judgment then therein depending
wherein the said petitioner was plaintiff and Kathryn Nelson
Mullins was defendant; no bond being required.




IN THE

Supreme Court of Appeals of Virginia _

AT RICHMOND

Record No. 6160

VIRGINIA : |
In the Supreme Court of Appeals held at the Supreme

Court of Appeals Building in the City of Richmond on Thurs-

day the 10th day of June, 1965.

CHARLES T.. SHELTON, Plaintiff in Error,

against

KATHRYN NELSON MULLINS,  Defendant in Error.

From the Circuit Court of the City of Radford

Upon the petition of Charles L. Shelton a writ of error is
awarded him to a judgment rendered by the Circuit Court of
the City of Radford on the 19th day of January, 1965, in a
certain motion for judgment then therein depending wherein
the said petitioner was plaintiff and Kathryn Nelson Mul-
lins was defendant; upon the petitioner, or some one for him,
entering into bond with sufficient security before the clerk
of the said circuit court in the penalty of three hundred dol-
lars, with condition as the law directs.
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'RECORD NO. 6159

page 31}
ORDER.

On the 12th day of January, 1965, came the parties of the
above-styled action on the claim of Robert Lee Shelton
against Kathryn Nelson Mullins, the said Robert Lee Shelton
in person and by James C. Turk and John N. Dalton, his at-
torneys, and the said Kathryn Nelson Mullins in person and
by John B. Spiers, Jr. and Duane E. Mink, her attorneys, and
issue being joined, came a jury, a panel of thirteen, which
were selected from the regular venire summoned for this term
of Court, who were examined by the court and found free
from all legal exceptions and qualified to serve as jurors;
thereupon, the plaintiff by counsel, and the defendant, by
counsel, struck three each from said panel and the remaining
seven composed the jury for the trial of this case, against
whom no objections were raised, to-wit: Phillip M. Carr, El-
wood Buckland, Robert S. Linkous, Harry W. Anderson,
A. A. Hall, Melburn S. Williams and Allen E. Cloyd, Jr., who
were sworn to well and truly try the issue joined between the
said Robert Lee Shelton and Kathryn Nelson Mullins and a
true verdict render according to the law and evidence.

Whereupon, the plaintiff proceeded to introduce his evi-
dence, and having rested, the defendant moved the court to
strike the plaintiff’s evidence and enter summary judgment
for the defendant, on the grounds assigned at bar, which mo-
tion the court overruled, to which action defendant, by coun-
sel, duly excepted on the grounds assigned at bar.

Thereupon, the defendant proceeded to introduce her evi-
dence, and having rested, renewed her motion to strike the
evidence of the plaintiff and for summary judgment in favor
of the defendant, which motion the court overruled, to which

action the defendant excepted on grounds assigned

page 32 } at bar.
Whereupon, the vlaintiff, hv counsel, moved the
court to strike the evidence of the defendant as to the liability
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of the defendant, and to submit to the jury only the question
of damages, which motion the court overruled, to which action
the plaintiff excepted on grounds assigned at bar.

Both sides having completed their case and the jury having
heard all the evidence, the instructions of the court and argu-
ments of counsel, the jury retired to its room to.consider of
its verdict, and after a time returned to the bar of -the court
and rendered the following verdict:

‘‘Robert Lee Shelton, an infant, age 6, who sues by his mother,
and next friend, Pauline Shelton

“o,
“Kathryn Nelson Mullins

“We the jury upon the issue joined find in favor of the de-
fendant.

/s/ A. . CLOYD, JR., Foreman”’

Thereupon the plaintiff moved the court to set aside the
verdict of the jury on the grounds that the same was contrary
to-the law and the evidence, without evidence to support i,
for the refusal to give proper instructions and the giving of
improper instructions, which motion the court overruled to
which action of the court the vlaintiff, by counsel, duly ex-
cepted on grounds assigned at bar.

Uvon consideration whereof, and pursuant to the verdict
of the jury, the court doth adjudge and order that the plain-
tiff herein. Robert Lee Shelton, infant who sued by Panline
Tolley Shelton, his next friend. shall have and recover nothing
of the defendant, Kathrvn Nelson Mullins. buf, that said de-
fendant shall have and recover of the plaintiff her costs in
this behalf expended.

Enter this order: January 19, 1965.

W. S.JORDAN, Judge.

page 33 }
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
~ To Giles W. Goodykoontz, Clerk, Circuit Court of the City of
Radford, Radford, Virginia:

Counsel for Robert Lee Shelton, an infant, ete. and Charles
L. Shelton, the plaintiffs in the above-styled actions, hereby
gives Notice of Appeal from the final orders entered on Jan-
uary 19, 1965 in the above-styled cases which were consoli-
dated and tried together, and they will apply to the Virginia
Supreme Court of Appeals for a writ of error and super-
sedeas.

The following are the errors assigned:

(1) The Trial Court erred in granting Instruction Nos. B,
C-la, D, F, G, H, I, and J offered on behalf of the defendant,
this assignment being as to each of such instruec-
page 34 | tions.
(2) The Trial Court erred in failing to grant
Instruction No. 6 offered on behalf of the plaintiffs.

(3) The Trial Court erred in not setting aside the verdicts
of the jury as contrary to the law and the evidence, without
evidence to support them and plainly wrong, and in not grant-
ing to plaintiffs a new trial, and in entering up judgments in
favor of the defendant. ,

JAMES C. TURK
Of Counsel for Robert Lee
Shelton, an infant, ete. and
Charles L. Shelton.

~ Filed in the Clerk’s Office Circuit Court, City of Radford
the 5th day of March 1965 at .... o’clock ..M. .

Teste:

FRANCES N. HUTTON ...
Deputy Clerk. A
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RECORD NO. 6160

ORDER.

On the 12th day of January, 1965, came the parties of the
above-styled action on the claim of Charles L. Shelton against
Kathryn Nelson Mullins, the said Charles L. Shelton in per-
son and by James C. Turk and John N. Dalton, his attorneys,
and the said Kathrvn Nelson Mullins in person and by John -
B. Spiers, Jr. and Duane E. Mink, her attorneys, and issue
being joined, came a jury, a panel of thirteen, which were
selected from the regular venire summoned for this term of
Court, who were examined by the court and found free from
all legal exceptions and qualified to serve as jurors; there-
upon, the plaintiff, by counsel, and the defendant. by counsel,
struck three each from said panel, and the remainine seven
composed the jury for the trial of this case, against whom no
objections were raised, to-wit: Phillip M. Carr, Elwood Bnck-
land, Robert S. Linkous, Harry W. Anderson. A. A. Hall,
Melburn S. Williams and Allen E. Clovd. Jr., who were
sworn to well and truly trv the issue joined between the said
Charles L. Shelton and Kathryn Nelson Mullins and a true
verdict render according to the law and evidence.

Whereupon, the plaintiff proceeded to introdnce his evi-
dence, and having rested. the defendant moved the court to
strike the plaintiff’s evidence and enter summary judement
for the defendant, on the grounds assigned at bar, which
motion the court overruled, to which action defendant, by
counsel, duly excepted on the grounds assigned at bar.

Thereupon, the defendant proceeded to introduce her evi-
dence, and having rested, renewed her motion to strike the
evidence of the plaintiff and for summary judgment in favor
of the defendant, which motion the court overruled, to which

action the defendant excepted on grounds assigned
page 10 } at bar.

‘Whereunon, the plaintiff, by counsel, moved the
court to strike the evidence of the defendant as to the liability
of the defendant. and to submit to the jurv only the auestion
of damages, which motion the court overruled. to which action
the plaintiff excevted on grounds assigned at bar.

Both sides having completed their case and the jurv having

| heard all the evidence, the instructions of the court and argu-

O
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ments of counsel, the jury retired to its room to consider of its
verdict, and after a time returned to the bar of the court and
rendered the following verdiet :

““Charles L. Shelton,

[X]

v.
“Kathryn Nelson Mullins.

‘““We the jury, upon the issue joined, find in favor of the
defendant.

/s/ A. E. CLOYD, JR., Foreman.”

Thereupon, the plaintiff moved the court to set aside the
verdict of the jury on the grounds that the same was contrary
to the law and the evidence, without evidence to support it,
for the refusal to give proper instructions and the giving
of improper instructions, which motion the court overruled,
to which action of the court the plaintiff, by counsel, duly
excepted on grounds assigned at bar.

Upon consideration whereof, and pursuant to the verdict
of the jury, the court doth adjudge and order that the plaintiff
herein, Charles L. Shelton, shall have and recover nothing of
the defendant, Kathryn Nelson Mullins, but that said defend-
ant shall have and recover of the plamhﬁ’ her costs in this
behalf expended.

Fnter this order: January 19, 1965.
W. S. JORDAN, Judge.
page 11}
NOTICF‘ OF APPEAL AND ASSIGNMENTS OF ERROR.

To Giles W. Goodykoontz, Clerk Circuit Court of the CltY of
Radford, Radford, Virginia:

Counsel for Robert Lee Shelton, an infant, etc. and Charles
L. Shelton, the plaintiffs in the above-stvled actions, herebv
gives Notice of Appeal from the final orders entered on Jan-
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uary 19, 1965 in the above-styled cases which were consoli-
dated and tried together, and they will apply to the Virginia
Supreme Court of Appeals for a writ of error and super-
sedeas.

The following are the errors assigned:

(1) The Trial Court erred in granting Instruction Nos. B,
C-la, D. F, G, H, I, and J offered on behalf of the defendant,
this assignment being as to each of such instrue-
page 12 } tions.
: (2) The Trial Court erred in failing to grant
Instruction No. 6 offered on behalf of the pla1nt1ff<
© (3) The Trial Court erred in not setting aside the ver diets
of the jury as contrary to the law and the evidence, without
evidence to support them and plainly wrong, and in not grant-
ing to plaintiffs a new trial, and in entering up Judoments in
favor of the defendants. '

JAMES C. TURK
Of Counsel for Robert Lee
Shelton an infant, ete. and
Charles L. Shelton.

Filed in the Clerk’s Office Circuit Court, City of Radford
the 5 day of March 1965 at .. o’clock ..M.

Teéte:

FRANCES N. HUTTON, Deputy Clerk.

* * ® L *

RECORD NOS. 6159 and 6160
page 9 } - INSTRUCTION NO. 1.

The Court instructs the jury that a child under the age of 7
years cannot be guilty of any negligence, and the jury is in-
structed that the child, Robert Lee Shelton, being under the
ia.ge of 7 years was not guilty of negligence as a matter of
aw. , _

Given.

W.S.J.
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page 10 } INSTRUCTION NO. 2.

The Court instructs the jury that if you believe from a pre-
ponderance of the evidence in this case that Kathryn Mullins
was negligent in the operation of her automobile and that
such negligence proximately caused, or efficiently contributed
to the accident in which Robert Lee Shelton was injured, then
you should find for the plaintiff.

Given.
W.S. J.
page 11} INSTRUCTION NO. 3.

The Court instruets the jury that while the driver of a
motor vehicle is not an insurer of the safety of children he
may encounter along the streets or highways, nevertheless his
duty is not measured by the standards applicable to adults.
The duty of ordinary care required of the driver of a motor
vehicle toward children is commensurate with the danger and
probability of injury under circumstances. This degree of
care is proportionate to the apparent ability of the child to
foresee and avoid the perils which may be encountered, if
those perils are such as to have become apparent to, or in the
exercise of ordinary care should have heen discovered by, the
motorist under all the circumstances.

Given,
W.S. J.
page 12} - INSTRUCTION NO. 4.

The Court instruets the jury that if you believe from the
evidence in this case that the defendant, Kathryn Mullins,
saw, or in the exercise of ordinary care ‘should have seen, the
plaintiff, Robert Lee Shelton, in or néar the street ahead of
her, at or near the place where the’ collision occurred, that
alone was notice to her of the risk and danger of the situation,
and she had no right to assume that a child of tender age
would remain in a place of safety, but on the contrary was re-
quired, in the exercise of ordinary care, to anticipate that the
plaintiff, Robert Lee Shelton, acting upon some childish im-
pulse, heedless of danger and incapable of exercising pre-
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caution expected of adults, might, through his thoughtless-
ness, expose himself in some way to danger of injury, and it
became the duty of the defendant, Kathryn Mullins, to in-
crease her vigilance as she approached the child and to exer-
cise that degree of care that a person of ordinary prudence
would have exercised under similar facts and circumstances
to avoid danger of injuring the child; and if the jury believe
from the evidence that the defendant violated the foregoing
duty, then she was negligent, and if you further believe that
such negligence proximately caused or efficiently contributed
to the collision, then she would be responsible to the plaintiff,
Robert Lee Shelton, in damages.

Given.
W.S. J.
pag 13 } INSTRUCTION NO. 5.

Th Court instructs the jury that the maximum speed limit
at the time and place of the collision in question was 25 miles
per hour; and if you believe from the evidence that the de-
fendant, Kathryn Mullins, was driving her vehicle in excess
of 25 miles per hour, then she was guilty of negligence; and
if you further believe from the evidence that any such negli-
gence was a proximate cause of, or efficiently contributed, to
cause the collision, then you shall find your verdict in favor
of the plaintiff, Robert Lee Shelton.

Given.
W.S. J.
page 14 } INSTRUCTION NO. 7

- The Court instructs the jury that if from the evidence and
the other instructions of the court, you find your verdicet for
the plaintiff, Robert Lee Shelton, then in assessing the dam-
ages to which he is entitled, you may take into consideration
any of the following which vou beheve from the evidence to
have resulted from the colhslon

(a) Any bodily injuries sustalned and the extent and dura-
tion thereof;
“(b) Any effect, if any, of any such injuries upon his health
according to its degree and probable duration;
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(¢) Any physical pain and mental anguish suffered by him
in the past and any which will be suffered by him in the
future; - o o v :

- (d) Any disfigurement or’deformity resulting to him and
any humiliation or embarrassment associated therewith;

(e) Any loss of earning capacity, if any, he may reasonably
be expected to sustain in the future; o
- (f) Any inconvenience and discomfort caused in the past
and any which will probably be caused in the future.

And from these as proven by a preponderance of the evi-
dence your verdict should be for such sum as will fully and
fairly compensate the plaintiff, Robert Lee Shelton, for-the
damages sustained by him as a result of the collision, not to
exceed the sum sued for in the Motion for Judgment.

Given.
W.S. J.
page 15 } INSTRUCTION NO. 8.

The Court instructs the jury that if from the evidence and
the other instructions of the Court you find your verdict for
the plaintiff, Robert Lee Shelton, then the vplaintiff, Charles
L. Shelton, is also entitled to recover in his action, and in
assessing the damages to which Charles L. Shelton is entitled
to recover, you may take into consideration the following:

(a) The medical and_ other.expenses incurred to date

amounting to $2,516.83;
(b) Any additional medical expenses that can be reason-
ablv foreseen between now and the time the said infant

reaches his majority.

And from these as proven by a preponderance of the evi-
dence, your verdict should be for such sum as will fully and
fairly compensate the plaintiff, Charles L. Shelton, for the
damaces sustained by him, not to exceed the sum sued for in
the Motion for Judgment.

Given.

W.S. J.
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page 16 } INSTRUCTION NO. A.

The Court instructs the jury that, in determining this case,
you cannot act upon mere guess or conjecture, but your ver-
dict must be founded solely on the evidence presented before
you, and fair inferences therefrom, and if the plaintiff does
not prove by a preponderance of the evidence that the acci-
dent and resulting injury to Bobby Lee Shelton were the re-
sult of negligence on the part of Mrs. Mullins, then your ver-
dict should be in favor of the defendant, Mrs. Mullins.

In this connection, the Court further tells the jury that
your deliberations in the determination of this case must not
be influenced by sympathy, passion or prejudice, or any one
of these, :

Given.

W.S. J.

page 17} - INSTRUCTION NO. B.

It is incumbent on the plaintiff not only to prove by a pre-
ponderance of the evidence that Mrs. Mullins was negligent,
but also to prove by a preponderance of the evidence that any
such negligence was a proximate cause of the accident, i.e.
that the occurence was a natural and probable consequence
of any such negligence. A person is not charged with fore-
seeing that which could not reasonably be expected to hap-
pen, nor for casualties which, though possible, were wholly
improbable, nor for intervening efficient causes which could
not have been reasonably foreseen. Therefore, even though
you may believe from a preponderance of the evidence that
Mrs. Mullins was negligent, yet unless you further believe
from a preponderance of the evidence that any such negli-
gence was the sole proximate cause of the accident, you must
find your verdict in favor of Mrs. Mullins.

Given.
W. 8. J.
page 18 } INSTRUCTION C-La.

The Court tells the jury that a motorist has a superior right
of way over pedestrians between intersections; and further
instructs you that in this case Mrs. Mullins had a right to as-
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sume that no pedestrian would attempt to cross seventh street
in front of her between intersections, and she had a right to
rely on that assumption insofar as Robert Lee Shelton was
concerned until she saw, or in the exercise of reasonable care,
she should have seen.the Shelton child near or approaching
the street; and if you believe she saw or should have seen the
child, in the exercise of reasonable care, in or near the street,
then she was no longer justified in assumlng that he would

not attempt to cross the road.

Given.
S W.S.J.
page 19 } INSTRUCTION NO. D.

: ®

The Court tells you that in this case the defendant, Mrs.
Mullins, was not an insurer of the safety of the Shelton child,
and the duty did not arise to exercise the increased care re-
quired for the safety of children as mentioned in the pre-
ceding instructions until such time as she saw, or in the
exercise of ordinary care should have seen that the Shelton
child was close to or approaching the street, at which time it
then became her duty to increase her diligence as she ap-
proached the child and to exercise the degree of care that a
person of ordinary prudence would have exercised under- the
same circumstances to avoid injury to him.

And if you believe from the evidence that Mrs. Mullins did
not see, and could not in the exercise of ordinary care have
seen Bobby Lee Shelton near the street, and that he suddenly
entered the street either into the side of her vehicle or into
its' path and so closely that Mrs. Mullins had no reasonable
opportunity to avoid striking the child after seeing him and
that she was otherwise exercising ordinary care, then you
shall return your verdict for the defendant.

Given.
W.S. J.
page 20 } INSTRUCTION NO F
The Court tells the jury that when a person is faced with

a sudden emergency created by the act or acts of others, with-
out negligence on his part, the driver of a motor vehicle is not
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required to exercise the same good judgment in the emergency
which would be required of him if there had been no sudden:
emergency. He is required merely to exercise such reasonable
judgment and care as an ordinarily prudent person would
exercise in the same situation of emergency, and is not re-
sponsible for errors in judgment even though it appears that
an accident might have been avoided had he reacted dif-
ferently.

In this connection, the Court tells you that if you believe
that Kathryn Mullins, in proceeding along Seventh Street,
was, without negligence on her part, confronted with a sud-
den emergency created by the actions of the Shelton child,
and that she acted reasonably under such circumstances of
sudden emergency, then she was not guilty of negligence
merely because she failed to avoid the accident, even though
you may also believe she made an error of judgment, or it
may appear that the acciddnt would have been avoided had
she taken a different course of action.

Given.
W.S. J.
page 21 } INSTRUCTION NO. G.

The Court tells the jury that the mere happening of an
accident resulting in injury to Robert Lee Shelton raises no
inference that it was due to negligence on the part of anyone.

The law recognizes that there are unavoidable accidents,
which are defined in law as accidents which occur without neg-
ligence on the part of anyone legally responsible therefor. If,
therefore, you believe from the evidence that this accident
was an unavoidable one, that is, without negligence on the
part of anyone legally liable therefor, then you must find for
the defendant.

Given.

W.S. J.
page 22 } INSTRUCTION Nb. H.

The Court tells the jury in this case that if you believe that
it is just as probable that the injuries to Robert Lee Shelton

resulted from or were caused by the acts of some third person,
or from some cause for which Mrs. Mullins is not responsible,
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as it is that such injuries resulted from a cause for which she
is responsible, then your verdict should be for the defendant.

Given.
W.S.J.
page 23 } INSTRUCTION NO. I

The Court tells the jury that, in considering the evidence
in this case and in arriving at your verdict, you may take into
consideration the following tables of speed and stopping dis-
tances of motor vehicles, which shall not raise a presumption:

Average Stopping distances. Total stopping distances:

Speed in Auto average driver Driver and automobile
miles feet brakes reaction time
per  per in 3/4 second in feet
hour second feet in feet
20 29.34 21 22 43
25  36.62 32 27 59
30 440 47 33 80
35 51.3 63 38 101
40 58.7 82 44 126
45 66.0 104 50 154
50 73.3 128 55 183
55 80.7 155 61 216
60 880 185 66 251
65 95.3 217 71 288
70 102.6 252 77 © 329
75 109.9 289 82 371
80 117.2 328 88 416
90 132.0 425 99 524
100 146.6 514 109 ’ 623

You are further instructed that the above tables are the re-
sult of experiments made with motor vehicles, unloaded ex-
cept for the driver, equipped with four wheel brakes, in good
condition, on dry, hard, approximately level stretches of high-
way free from loose material.

Given.
Ww.Ss.J.
page, (24} INSTRUCTION NO. J.

The Court tells the jury that a witness may be impeached
and discredited by prior inconsistent statements, and if you
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believe from the evidence in this case that any witness made
inconsistent and contrary statements concerning the events in
this-case, then you have the right to disregard the whole testi-
mony or give it such weight to which you think it is entitled.

. Given.
W.S.J.
page 25 } INSTRUCTION NO. C.

The Court tells you that a motorist has a superior right of
way over pedestrians between intersections; and further in-
structs you that in this case Mrs. Mullins had a right te as-
sume that no pedestrian, whether minor or -adult, would at-
tempt to cross Seventh Street in front of her between inter-
sections, and she had a right to rely on that assumption in-
sofar as Robert L.ee Shelton was concerned until she saw, or
in the exercise of ordinary care, she should have seen the
Shelton child near or approaching the street.

Refused.
W.S. J.
page 26 } INSTRUCTION NO. 6.

The Court instruets the jury that at the time and place of
the collision involved herein, it was the duty of the defendant,
Kathryn Mullins, to exercise ordinary care:

(1) To keep her automobile under proper control

(2) To keep a proper lookout;

(3) To operate her vehicle at’ a reasonable speed under all
the circumstances having due regard to the width, surface and
other conditions on street then and there existing.

The Court instructs the jury that ordinary care is the exer-
cise of that care which a reasonably prudent person would
have exercised under the same or similar circumstances, tak-
ing into consideration what is common knowledge—that the
actions of children are erratic and unpredmtable and that a
child may act thoughtlessly and upon a childish impulse. The
vounger the child and the less able to look out for himself,
the’ greater the care which may reasonablv be expecfed of a
driver of a motor vehicle to avoid injuring him.
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If you believe from thé evidence in this case that the ‘dé'-,
fendant, Kathryn Mullins, violated any one or more of these
duties, then she was guilty of negligence; and if you further
believe from the evidence that any such negligence was a
proximate cause of, or efficiently contributed, to cause the col-
lision in question, then you should find your verd1ct in favor
of the plaintiff, Robert Lee Shelton. -
4
Refused. K
w.S. T

page 27 }

* * *

INSTRUCTION NO. C-1.

The Court tells you that a motorist has a superior right of
way over pedestrians between intersections; and further in-
structs you that in this case Mrs. Mullins had a right to as-
sume that no pedestrian, whether minor or adult, would at-
tempt to cross Seventh Street in front of her between inter-
sections, and she had a right to rely on that assumption inso-
far as Robert Lee Shelton was concerned until she saw, or in
the exercise of ordinary care, she should have seen the Shel-
ton child near or approaching the street-at which time she
was no longer justified in relying upon this assumption.

Gabbard v. Knight, 202 Va. 40,116 S. E. 2d 73

Baker v. Richardson, 201 Va. 834, 114 S. E. 2d 599
Lucas v .Craft, 161 Va. 228, 170 S. E. 836

Tolston v. Reeves, 200 Va. 179, 104 S. E. 2d 754
Spugilman v. Birch, 204 Va. 96,129 S. E. 2d 119
Ward v. Lewis, 197 Va. 811, 91 S. E. 2d 393

Nosay v. Qwens, 193 Va. 343, 68 S. E. 2d 531

Va. Transit Co. v. Schain, 205 Va. 373,137 S. E. 2d 22

Refused. S
W.S. J.
page 28 INSTRUCTION NO. E.

The Court further tells the jury that even though you may
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believe from the ev1dence in this case that Mrs. Mulhns saw,
or in the exercise of ordinary care should have seen the
Shelton child near the street prior to the accident, such fact
did not make her an insurer of his safety, but impesed upon
her only the duty to exercise increased diligence as she ap-
proached the child and to exercise that degree of care that a
person of ordinary prudence would have exercised under the
same circumstances to avoid injury to him, as more fully set
out in Instruection 4, and she had no dutV to stop, but oould
proceed if, in the exercise of reasonable care under such ‘cir-
cumstances it appeared safe to do so.

And if you believe that with the child near the s’rreet she
did proceed in the exercise of reasonable care under such
circumstances, and the child suddenly entered the street, for
whatever reason, either into ler fender or into the path of
her vehiele and so closely thereto that Mrs. Mullins had no
reasonable opportunity to avoid the child, then Mrs. Mullins
is not liable for the injuries sustained by Robert T.ee Shelton.

‘ Refused.
W.S. J.
page 29 }

INSTRUCTION NO. E-1.

The Court further tells the jury that even though you may
believe from the evidence in this case that Mrs. Mullins in
the exercise of ordinary care should have seen the Shelton
child near the street prior to the accident, she had no duty to
stop, but could proceed if, in the exercise of reasonable care
under such circumstances it appeared safe to do so.

And if you believe that with the child near the street she
did proceed in the exercise of reasonable care under such
circumstances, and the child-suddenly entered the street, for
whatever reason, either into her fender or into the path of
her vehicle and so closely thereto that Mrs. Mullins had no
reasonable opportunitv to avoid the child. then Mrs. Mullins
1s not hable for the injuries suqta,med by Robert Lee ghe]fon

Nosa,uv Owens 193 Va. 343, 68 8. T. 2d 531
Va. Transit v. Schain, 205 Va 373,137 S. K. 2d 22
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Staley (’l@ments

Refused B

“"Is'r'],' N

(Opening s’ratemen’rs were made to the jury by Mr. Turk
for the P]alntlff and by 1\’11 Splers for the Defendant.)

. . STALEY CLEMENTS,
a m’rness of lawful age, sworn in behalf of the Plaintiff, testi-
fied as follows:

DIRECT EXAMINATION.,

By Mr. Tuark:

Q. T bellieve you are E. Stalev Clements, Jr.?

A. Yes, sir.

Q. And where do you live?

A. Christiansburg.

Q And what is your profession?

. I am a land surveyor.

Q Have you had occasion to make a map of 7th Street
of the West Ward of the City of Radford there near its 1nter~
section with Denbv Street?

A. Yes, sir.

Q. Did you or did you not go on the road there ‘and take
measurements concerning all of the trees and the other ob-
jects there. and show them-on the map, as well as the layout
of the road?-

A. Yes, sir; 1 did.

Q You have-a copy of the map you’ve prepared?

_ o A. Yes, T have two copies here, and you have
-paO'e 2 L one—yours is just exactly like the ‘two T have,

.~ Q. And this was made from your measurements
by going up to 7th: Street there and makmg measurements and
then drawing that plat out? .

A. That’s correct, sir. -

Q. Would you open up a copv of the map you have made?

Mr. Turk: T wquldvhke to mtroduceva,copy. ~
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E. Staley Clements.

Q. How about giving Mr. Spiers one?

The Court: Mark the map as Plaintiff’s Exhibit No. 1.

(Plaintiff’s Exh1b1t No. 1—map prepared by E Staley
Clements.) '

Mr. Spiers: As long as it’s shown the condition existed on

January 9, 1965. .
The Court It should be understood it reflects the condrtlon

as of the day he examined the property, whatever day it was.

A. Ninth of January.

Mr. Spiers: I don’t know, I guess the situation was the
same—1I don’t know, frankly.

Mr. Turk: I have some pictures that were taken the morn-
ing after, that will be introduced.

By Mr. Turk: (Continuing) :

Q. Would you point out on this map, now, the directions?
A. This map is-drawn as if you were looking
page 3 } straight down on the ground, and drawn at a scale
.of one inch -equals ten feet that means every
dlrectlon on this-map of one inch equals ten feet, five inches
equals fifty feet. As you are facing the map, you are look-
ing east up the page, north to your left, and south to your

wht That is how the map is drawn. What else, sir?

Q What is the width of 7th Street there?

A. The pavement?

Q. Yes?

A. The pavement varies in width. The average width of
7th Street pavement is approximately eighteen feet wide.

Q. Approximately eighteen feet wide? Now, would you
point out where the Tolley residence is 10cated there on your
map?

A. Alfred Tolley’s- residence—the Tolley res1dence is lo-'
cated as my pencﬂ is mdlcatmg to you here, it be1n0' house
No. 1702.

Q. 170272 What is in the front yard there at the Tollev
residence?

A. There’s a front porch. a sidewalk, two stone columns
just about at the street end of the sidewalk.
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E. Staley Clements.

Q. Do you know the height of those?
A. They are about two feet and three or four inches high.

Q The stone columns?
page 4 . Yes. -
Q Approx1mately as high as th1s railing here?
A. Also in front of the Tolley house there are two trees—
I called them pine trees—and [’'m sorry I don’t know what

* kind of trees they are; they are approximately eighteen inches

in diameter, each trunk located as I am indicating here, one
tree—one twin tree, and the other set of twin trees as I am
indicating now with my pencil. Also in front of the house
is a water meter and another stone column just south of the
driveway to Tolley’s residence, a stone column that’s iden-
tical to the two that are by the sidewalk.

Q. Approximately what distance are the trees set back
from the paved portion of the driveway there?

A. They are ten feet from the edge of the pavement.

Q. The two trees are each ten feet from the edge of the
pavement?

A. That’s right, sir.

Q. Now, how about the two stone posts on the edge of each

sidewalk?
A. On each edge of the sidewalk?

Q. Um-hum.
A. They would be nine feet back from the edge of the pave-

ment.
Q. Nine feet back from the ed0’e of the pavement?
A. That’s right.
Q. How about the stone column out at the drive-
way; is it set back?
A. That’s approximatelv nine feet, also.
Q. That’s nine feet, also?

A. Um-hum.
Q. Now, looking south on 7th Street Mr. Clements, what is

the condition or lay of the road lookmg—

A. South?

Q. Looking south.
A. The pavement—the road rises gradually for a distance

of approximately six hundred feet from a point just opposite
the sidewalk here. I have made an indication on my map ap-
proximatelv five hundred eighty feet from the brow of a hill
to the south—and that’s some twenty feet from the sidewalk.

Q. Let me ask vou this question: Anything in front of the

page 5 |
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E StleJ Clements

trees or the post he1e e1the1 on the bank or out 1n the road,
_could be seen for what distance?

‘Mr. Spiers: I obJect We are again talkmg about the 9th
of January, 1965, and I don’t thlnk——-I think it’s prejudicial.
The Court: He s testlﬁed to the sight distance of the road.

Q. What is the sight d;stance of the road?
Mr. Sp1ers Five hundred eighty feet.

A. Plus twenty to the sidewalk—about six hun-
page 6 & dred feet. May I say my map, in order to indicate
trees, I have shown as if it were leaves and branches
on the trees. However, that is not the situation today—the
trees have been cut back—but in order that you may see the
trees.
Q. They have been cut back?
A. Yes. .
Q. And you have shown the Tolley driveway going into
this house?

A. Denby Street over here; this is Denby Street, as T am
indicating now. 4
Q. You know what the width of the Tolley driveway is?

A. It’s approximately ten feet wide.
Q. Approximately ten feet wide? I believe that’s all.

CROSS EXAMINATION.

By Mr. Spiers:

Q. Mr. Clements, you continue looking at that one from the
corner of 1702, which is the Tolley residence; can you. tell us
the approxnnate distance between the tree and this point over
here? :

A. You indicated the stone column?

Q. Yes.

A. South of the driveway?

Q. Yes, from the middle of that tree to the—

A. That would be twenty-one feet, sir.
page 7} Q. Twenty-one feet? And that’s roug‘hly at the
edge of the house, isn’t it?

A. Yes, sir—the tree is on the line of the house.

Q. And how far is the tree from the sidewalk; can you tell
us?




Robert Lee Shelton-v. Kathryn Nelson Mullins 23
Charles L. Shelton v. Kathryn Nelson Mullins

E' S taley C'lements.

A Ten and one- half feet.

Q. Did you tell them what the diameter of those trees Was,
roughly°2

.A. They are approx1mate1y eighteen 1nches each—qulte
a large tree.

Q. You say they have been cut?

A. They have been trimmed.

Q. Trimmed? That is trimmed up?

A. Um-hum.

Q. Can you tell the jury—you said those columns in front
of the sidewalk are two feet three inches, I believe you said?

A. High, and one foot and two-tenths square. They are
leaning a little bit—actually it’s hard to get how high they
may be.

Q. When you looked at the scene were there any pots on
the top of the columns?

A. No, sir. -

Q. Now, the road you have shown there is Denby Street,
which is generallv—what do you call it, north of here?

A. That’s right.
page 8} Q. Was this paved when you saw it?
A. Yes, sir.

Q. And you don’t know whether or not it was paved at ’rhe
time of this accident, or not?

A. I don’t know. -

Q. Can you tell us how far back from the roadway the
fence, that you have indicated, is?

A. The fence, to the edge of the pavement?

Q. Yes. C

A. It varies in width. At the closest place it’s six feet; at
the widest place it’s eight and one-half feet.

Q. Could you tell the jury the distance between the Tolley
house and the house next door—which is Sutphin—?

A. This distance here, sir?

Q. Yes.

A. Twenty-three and one-half feet :

Q. Can you tell how far back from the tree the Sutphin
house is, and the Tolley house?

“A. From the edge of the pavement, sir?

Q. Yes.

A. The Tollev house is back from the edge of the pavement
forty-seven feet, the Sutphin house is back from the edge of
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E_. Staley Clements.

the pavement forty-four and a half feet———I beg your pardon:
forty-three and a half.

page 9+ Q. The point on the Tolley house, was that the
front of the porch, or was that the house itself?

. That was to the house itself, sir.

. And the porch would be—

. The porch is approximately six feet wide.

. Forty-seven less six?

. Forty-seven less six to the porch.

In the area is a bank, is it not?

. That is a bank; yes, sir.

Do you recall, roughly, how high that bank is?

. I would—I did not measure it; I would estimate it to

be three and a half feet.

Q. Does that bank go out to the hard surface?

ATt goes out to about a foot and a half of the hard sur-
face—there is a little gravel edge there. The water meter it-
self is on the bank, then that gravel surface is about a foot
and a half.

Q. About a foot and a half, you thlnk?

A. About a foot, yes.

Q. A foot or foot and a half?

A. Very narrow. .

Q. Thank you.

- RE-DIRECT EXAMINATION.

O PO PO POR

By Mr. Turk:
Q. Mr. Clements, would you measure there and
page 10 } tell the Court and the jury what the distance would
be from the water meter? The water meter is just
a round steel plate?
A. Yes. o
Q. Would you measure, and tell the Court and jury what
the distance would be from the water meter to a point four-
teen feet north of the extreme edge of the Tolley driveway?
A. Give me the point again?
Q. From the water meter.
A. All right. |
Q. Going north.
A. All right. .
. Q. To a point fourteen feet north, of the extreme edge of the
drlveway?
A. You realize the driveway flares a little bit there?
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Kathryn Nelson Mullins.

Q. Yes.

A. (Measuring) Fifty feet, sir.

Q. It would be fifty feet from the water meter down here
to a point fourteen feet north of the edge of the gravel drive-
way?

A. That’s right, sir.

Q. I believe that’s all.

The witness stands aside.

Mr. Turk: The Plaintiff would like to eall Mrs. Mullins
as an adverse party or witness, with the privilege
page 11 } of examining her as upon cross-examination.)

KATHRYN NELSON MULLINS,

a witness of lawful age, sworn as an adverse Wltness in behalf
of the Plaintiff, testified as follows:

DIRECT EXAMINATION.

By Mr. Turk:

Q. You are Mrs. Kathryn Mullins?

A. Yes.

Q. And you are the Defendant in these two actions? *

A. Yes.

Q. You are going to have to talk loud enoug;h so the Court
and the jury can hear you, Mrs. Mullins. Mrs. Mullins, on
September 2, 1960, I believe you were operating vour auto-
mobile accordlno to the map in a northerlv direction on 7th
Street in the westward in the City of Radford, weren ’t you?

A. Yes.

Q. And you were headed in a 0fenera] dne(‘t]on— headed
towards town weren’t you?

A. Yes.

Q. Now, what time of the day was: thls Mrs. Mulhns‘? '

A. Around Six.

Q. Around six? '

A. Yeah, about five til, or somethmcr like that.

Q. And it was on September 2, 19607
page 12}  A. Yes. -
: : Q. It was daylight and all, wasn’t 1t?

A. Oh, veah.
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Kathrgm N elson Mullins.

Q. And the sun hadn ’t gone down”l
A. No. :
Q. There wasn’t any necessity for lights, or anvthmg, at
that time?
. No.
That’s a residential area of the city?
Yes. :
Where were you headed, Mrs. Mullins?
(The witness does not respond)
Where were you going?
. I was going to Umbergers.
. Going to Umbergers? Now, you come over a rise. do vou

Zoroporopt

not, Mrs Mullins before you get "down there to Denby Street"l

A. Yes.

Q. All right. And when you topped the rise back up here,
some five hundred eighty or six hundred feet from where the
collision oceurred—didn’t you?:

A. Yes.

Q. Now, and at that time when you came over the rise here
at 7th Street you could see all the way down here, and even
on past Denby Street, couldn’t you, down the road?

A. Yes. _ '
page 13 } Q. And there were trees here in the Tollev vard,
but thev did not come out to the edge of the road
or anything, did they?
A. No. They’ve been cut—the branches were pretty low.
Q. As a matter of fact, aren’t those two fast-growing trees?

‘Weren’t these trees much smaller, the trunks and all?

- A. T don’t know about the trunks—awful big leaves.
Q. Those trees have big leaves?

A. Um-hum.

Q. And they are set back here, according to what the sur-

"vevor said, approximately ten feet from the road?

A. T suppose.

"~ Q. And there is a bank leading up from the road to these
trees and to this pillar, wasn’t 1t’l

A. Um-hum. ‘

Q. You had a clear view, did you not, Mrs Nelson. of' the
road and of the bank here, up here to these trees and to these
posts?

A. Yes.

Q. Youhad a clear view of the road and of the hank here in
front of the Tolley house, and a]] as vyou were 0fomfr along,
didn’t vou? '
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- A. Um-hum.
Q. Now, Mrs. Mullins, when—Iet me ask you
page 14 } this: When you came over the top of the rise here,
and was some six hundred feet here, did you see
the: little Shelton boy anywhere along on the ba,nk here?
A. No.
Q. You did not see him?
- A. No.

Q. Now, as you came along down here you did hear Mrs.
Shelton hollering and yelling, didn’t you?

A. Yes.

Q. And did you know what she was saying or what not?

A. No. She was waving her arms and hollering, and I
thought she was hollering at me, and I waved at her and
slowed up, and I heard her holler, ‘“Bobby, go back.”’

Q. You heard her holler? :

A. About that time the boy came over the little embank-
ment.

Q. Came from over the embankment?

- A. Came, you know, from behind a post, some way, down
a little embankment.

- Q. Where was the little boy, Mrs. Mullins, when you first
saw him?

A. Coming down the bank.

Q. Coming down the bank?

~A. Um-hum.

Lo . How far down the bank was he? '
page 15} A. Well I don’t know how far down. My car
hit before I could stop. When T saw him- commg
I stopped the car right then.

- Q. And vou saw him coming?

A. To the right.

. Where was he, Mrs. Mullins, as best you remember; in
the Tolley yard when you saw him coming down the bank?

A. I am not sure. He came from, seemed from behind the
trees or the post .or something.

Q. You know? You couldn’t see? You thlnk he came from
behind these trees here? -

A. Yes, or the post, maybe, maybe in between those, or
here, somewhere in here.

0. You iust saw him coming'down the bank?

A. Um-hom.

Q. Was the first recollection you have of ever seeing him?
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A. That’s right.

Q. And at that time you were almost on top of him, weren’t
you?

A. That’s right.

Q. And you put on your brakes? ‘

A. And T turned the car to the left, thinking I could avoid
hitting him.

Q. And you brought your car to a stop, did you not, north

of the Tolley driveway; do you remember that?
page 16 }  A. Almost in the middle, T think—I am not sure.
But the little boy—

Q. You don’t know whether or not you’d completely cleared
the driveway with your car?

A. No. _

Q. You don’t know?

A. Not for sure.

Q. You wouldn’t say? And the little Shelton boy then was
lying here in the road in front of your automobile, wasn’t he?

A, Um-hum.

Q. When you stopped?

A. Um-hum.

Q. Do you know how far you had either knocked him or
carried him on your automobile down the road?

A. T heard him hit, and then I cut the car to the left -and
stopped—and I don’t "know that T carried him at all—it must
have threw him a little.

Q. Must have thrown him? He was lying in the road here
in front of your automobile north of the Tolley driveway. and
vou don’t remember whether you had completely cleared the
driveway or whether you were partially in the driveway?

A. Um-hum.

Q. You could have been completely on past?

A. T don’t think so; I don’t think I went that
page 17 } far, I don’t believe—I mean, I think I stopped
rlght along in here someWhere and he was on

the center of the driveway.

Q. As best you remember now, the little boy was lying in
the center of the driveway?

A. Um-hum.

Q. You know whether or not there was any blood in- the
road at the point the little boy was lying?

A. T am not sure right then, because we picked h1m up and
took him to the hosp1ta1
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Q. You think he was lying about in the mlddle of the Tolley
driveway?

A. Um-hum.

Q. And you never saw the little boy until you were almost
on top of him, did you?

A. No, I didn’t.

Q. And so you don’t know where he came from, if you
didn’t see him until then, do you?

A. No.

Q. You just don’t know, do you?

A. No.

Q. You can’t tell this jury where he came from, can you?
You can’t tell the jury he ran out from behind the tree or
post, hecause you honestly don’t know?

A. T didn’t see him until he was running down the little
-emhankment there.

page 18 } CROSS EXAMINATION.

By Mr. Spiers:

Q Just before you got to the scene of the accident, can you
tell the jury approximately what speed you were gomcr”l

A. 1 was driving about 20 or 25 miles.

Q. And as you approached the area there you say you
heard or saw Mrs. Shelton? Where was she?

A. She was running through the field.

Q. On the opposite side of the road?

A. Yes.

Q. And where do you think that your car was, with refer-
ence to the two houses, that is?

A. When T saw Mrs. Shelton?

Q. With reference to these houses?

A. Probably right along here you know—maybe in be-
tween.

Q. Roughly in between the two houses when vou saw Mrs.
Shelton?
Um-hum.
And she was—what was she doing, waving?
. Running and waving.
(Gesturing) Like that?
Yes.
And running toward you or toward the street?

A. Um-hum.

Oporor
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page 19 } Q And you heard her yell you said?
. Yes.
Q And What did you do?
A. Well, T started to stop, and then, you know, I saw the
little boy then and I did stop.
Q. When you first saw her waving, and all I beheve you

said you waved at her? A :

A. Yes.
\
|

Q. And what did you do, with reference to driving your
car—did you continue on at the same speed?
A. No. I started slowing down. '
Q. In what manner did you slow or brake—take your foot
off the accelerator?
A. Taken my foot off the accelerator.
Q. And when you heard her yell, ‘Bobby, go back ” tell us
what happened then.
A. When I heard her yell the little boy came down the em-
bankment then.
Q. Had you, as you approached her, been able to see up on |
the bank, out towards the road, from the trees and posts? ‘
A. Could T see up on the bank from out here? Oh, yes.
Q. Was the child standing there?
A. No.
Q When you first saw him was he running, or was he—
A. He. was running.
page 20 ¢ Q. Running?
A. Down over the bank when I first saw him.
Q. Then what did you do?
A. T stopped the car and tried to avoid hitting him—but it
didn’t work. |
Q. Did you cut in either direction?
A. T cut to the left. _
Q. I believe you said you thought he came from somewhere
in this area?
A. Yes.
Q. Do you recall whether or not you skidded when you
stopped?
. I don’t know. I slammed the brakes on real hard.
What kind of car were you dr1v1n0'?
. 1956 Buick.
‘What color was it? '
. Black and white, ' : v
Black and white?
. Um-hum.

>oprOpop
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Q. Was the car—what was the mechanical condition of the
car? Anything wrong with your brakes, or anything?

A. No.

Q. Was your windshield clouded, or anything that pre-

vented you from seeing anything?
page 21} A. No.

Q. As you topped this hill there, I believe you
testified that you could see down the street? Did you see any-
thing up in the Tolley yard? Describe to the jury what the
nature of the shrubbery and all this was.

A. It was just the trees—and it must have been a cigar
tree or something like that—they have awful big leaves; and
the branches were low—they have been cut since then, T
think. I’'m pretty sure there was concrete pots on those col-
umns with, maybe, flowers in them.

Q. Now, further back away from the Tolley house, as you
approach it, are there trees and shrubs along this side of the
street?

A. Yes.

Q. From back here that can affect your vision towards this
part of the Tolley house?

A. Well, yes, there’s trees all here in the Sutphins’, and
in here. :

Q. After this accident, would you tell the jury exactly what
you did after you stopped? Was anyone else around?

A. Mr. Tolley came out real quick and we picked up the
baby and took him to the hospital—he was crying.

Q. Where was Mrs. Shelton?

A. T don’t know, I really don’t. _

Q. The first thing you knew, Mrs. Tolley was
page 22 } coming out? ‘ '

A. Mr. Tolley.
Coming out? Did you go to the child?
Yes.
Immediately? Who drove to the hospital?
I did. "
Mr. Alfred Tolley was— '
. He held the baby. :
. He held the baby? All right. You tell the jury what the
condition of the road was, with reference to being dry or wet.

A. Tt was dry.

Q. How about the weather?

A. It was dry, September dry weather.

OPOFOFD
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Q. The trees were still full of leaves?

A. Oh, yes.

Q. Was Denby Street—which is now paved—was that a
paved street at the t1me°3 v

A. No.

Q. Can you tell us whether or not there were any marks
on your car which indicated the point at which it came in con-
tact?

A. No.

Q. After this accident occurred, can you remember wheth-

er or not it rained?
page 23 } A. I think so, yes.

Q. You never examined—or did you examine
the scene to see whether there were any skid marks or debris,
or any thing like that?

A. No. '

Q. You just left? And I assume that you later saw the
police at the hospital, did you?

A. Yes.
Q. That’s all.

RE-DIRECT EXAMINATION.

By Mr. Turk:

Q. Mrs. Mullins, do you remember seeing Mrs. Shelton be-
fore you heard her hollermg and saying, ‘‘Bobby, go back”?

A. T saw her running through the field, you know—

Q. And hollering?

A. Um-hum—waving.

Q. And you know how close you were on her when you saw
her?

A. When I first saw her?

Q. Um-hum.

A. T was about at the Sutphin house.

Q. About at the Sutphin house?.

A. Um-hum.

Q. You don’t remember, though, as you were coming down

the road, as having seen her before that?
page 24 } A, There’s trees along there, you know; I be-
lieve they have a row of trees through there—lf

I’m not mistaken, trees all along the road:-on that side, too. '

Q. You don’t remember seeing her until she was hollering
or waving?

A. No.
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Officer Jim Whitt.

Q. And you say that these trees obstruct your view of the
‘yard and everything? I want to ask you, there is nothing to
obstruct your v1eW .of anything here on the bank or side?
A. No.
Q. West of the trees, and these posts, are there?
A. Not if there is something there to see—you can see it.
Q. You can see 1f from up here at the top of thls hill, can’t
you? ,
A, Yes.
Q. Six hundred feet away?
A. Um-hum.
Q. That’s all.

The witness stands aside.

OFFICER JIM WHITT,
a w1tness of lawful age, sworn in behalf of the Plaintiff, testi-
fied as follows: :

DIRECT EXAMINATION.

page 25 } By Mr. Dalton:
Q. I believe you are Officer Jim Whitt?

A. Yes, sir.

Q. And you are a Lieutenant on the Radford Police Force?

A. Yes, sir.

Q. On September 2, 1960, how were you employed, Mr.
‘Whitt?

A. As a police officer.

Q. You were an officer on the Radford Clty Police Force
on September 2, 19607

A. Yes, sir.

Q. I believe that was the day that the little Shelton boy
over here was injured up here on 7th Street?

A. Yes, sir.

Q. Did you have occasion to 1nvest1gate the accident there
where this little boy was injured? . :

A, Yes, sir; I did.

Q. What time did you arrive at the scene of the accldent
Officer Whitt?

A. T don’t know the exact time I arrived at the scene. 1
received the call at 6:43 P. M.

Q. You received the call at 6:43?
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Officer Jim Whitt,

A Yes, s1r .
* Q. Did you 20 on’ up to the scene of the acmdent
page 26 } that evening?
© A. Yes, sir. I went to the hosp1ta1 ﬁrst and t‘hen
went to the scene.
Q. You went to the hospltal and then v1s1ted the s scene after
‘that? i
A. Yes, sir. =
Q. T believe they already had taken the little boy to the hos-
pital when you received the call? .
“A. Yes, sir. o ‘
Q. Is that correct? When you got to the scene of the acei-
dent did you find any debris in the road?
A The only thing I found was a small spot of blood in the
road.
Q. Where was this blood spot?
- A. Tt was just east of Mr. Tolley’s driveway in the hard
surface part.
Q. How many feet east of Mr. Tolley’s drivewav?

The Court: In order to keep the record straight, suppose
we use map directions, rather than what we generally term
east and west '

Q. We have had Staley Clements to draw a map here, and
“while the residents of Radford normally refer to fravehnw
east on 7th Strecet when traveling toward town, the map sho“ S
vou are going north?

A. Yes, sir.
page 27} Q. So on your examination I°’d appreciate your
referring to north as coming back this way toward
town on 7th Street.

A. Yes. sir. '

Q. As it is shown on the map. Would you take a pencl]
here and mark the place on this map that you found the blood
spot, the approximate place?

A. (Indicating on map) I think this would be Mr. Tollev’s
driveway, and this would be Denby Street, and it was right
along in here somewhere.

Q). Please put your initials right bes1de that pomt on 7th
Street. nlease.

A. (Marking on map)
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Q. .Now, approximately how many . feet from the dr1veway
‘was this north on 7th Street?

.. A That.would be 14 foot from the ¢ corner of Tolley s drive-
way ‘to the blood spot.

Q. Fourteen feet? . .. . .

X Vos sin VORI e

Q. Now, approximately how far from the east edge of the
pavement was this spot over on the pavement; in other words
from the edge of the pavement?

A. From the edge of the pavement out to here?. _

. Q. From right here on the edge of the pavement, how far
was it over? -

L A. Two foot and three inches.

page 28 Q. Two feet and three inchés from the edge of
the pavement to the blood spot, and the blood spot

was fourteen feet from the corner of Mr. Tolley’s drlvewav

up to where the blood spot was?

A. Yes. sir.

Q. Did you find any other skid marks, or any other marks
in the road which could have been left by this accident.?

" A. No, there was nothing else that I could find.. By the time
T arrived up there it had been a slight drizzle rain, and there
wasn’t anything, other than this small spot of blood—no skid
marks at all.

Q. To the best of your knowledge, has Tth Street there
been changed? Is the pavement still as it was at the time of
accident?

A. Tt’s changed a good deal; yes, sir some. I have mctures
which were taken the next day, of the road, which will show
that it has changed some.

Q. Would you show the—let’s see what plctures you have
here, and we’ll introduce them so the jury will see what it
looked like at the time of the accident.

. A. This picture was taken standing back in the d1rectlon
in which Mrs. Mullins was travehng‘

Q. Come up—

 The Court: For the purpose of identification? .
Mr. Dalton: This will be Plaintiff’s. Exhlblt
page 29 } No. 2 for identification.

Plaintiff’s Exhibit No. 2, for identiﬁcation——Photograph.
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Oﬁicer Jim thtt

Q. Show the jury What th1s shows

" A. (Indicating to the jury) It shows the road; also the
trees up here, how they lean over, shows how w1de the road
is.

Q. Where was this particular picture taken from, Officer
Whitt?

A. Tt was taken back on the first knoll back in that direc-
tion in which she was traveling.

Q. In other words, that is the view that she would have as
she approached the scene of the accident?

A. As she approached the scene of the accident; yes, sir.

Q. Now, you have—

A. Several hundred feet back.

Q. You have in this picture on the right-hand side of the
road down here something white; would you identify that?

A. Yes, sir. There are columns, I think three columns built
up there in Mr. Tolley’s yard. That’s Mr. Tolley’s yard here.

Q. The white item there on the right-hand side at the—
practically at the end of the road ther‘e is the white column—
one of the white columns in Mr. Tolley’s front yard?

A. Yes, sir.
page 30 } Q. His house is just back beh1nd that white col-
umn ?

A. (The witness does not respond)
Q. Let’s pass that around to the jury and let them take a
look at that.

(Plaintiff’s Exhibit No. 3 for identification—Photograph)

Q. Officer Whitt, I hand you another photograph here, and
ask you if you also took this picture?

A. Yes, sir. I was there when this was taken—I didn’t

take it myself; I was there.

Q. You were there when this was taken?

A. Yes. sir. ‘

Q. Show the jury what this picture shows, Officer Whitt?

A. This picture shows Mr. Tolley’s driveway leading out
onto 7th Street, and also shows Denby Street intersecting 7th
Street, and the approxunate area in which we found the blood
along here

Q. I would appreciate your showing the jury on the map up
here approximately where this plcture was taken from—
where the photographer was standing when he took this
picture.
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Officer Jim Whitt.

_ A. Back up in here—the second picture I am talking about;
the second picture was taken from that area right in here.
Q. Right near the southern edge of the Tolley driveway?
A. Yes, sir.
page 31} Q. And out on 7th Street?
A. Yes, sir. '
Q. Officer Whitt, did you prepare a map of the scene of
the accident in your own handwriting, and showing the dis-

tances that you measured at the scene of the accident?
A. Yes, sir; I did.

Mr. Dalton: I°d like to introduce that map as Plaintiff’s
Exhibit No. 4.

Mr. Spiers: I object to the introduction of this exhibit.

The Court: I don’t believe that would be very helpful in
that way. You can examine him on it.

Mr. Dalton: We object to the Court’s refusal.

The Court: I don’t think it would be of assistance to the
jurv as an exhibit, without further information.

Mr. Dalton: We except to the ruling of the Court.

Mr. Dalton: Witness with you. ,

CROSS EXAMINATION.

By Mr. Spiers:

Q. Mr. Whitt, if you refer to Plaintiff’s Exhibit No. 2.
Would vou come up here, please. and show the jurv, and in-
dicate to them whether or not on these columns there is a

rather large concrete pot sitting on top of it—

-paue 32 ¢ and look at the picture, and tell them, Mr. ‘Whitt.

A. Yes, sir; there is a large one.

Q. The best. you know, is that on both of them at the time
of the accident? v s

A. T don’t recall.

Q. Apparently the scene, however, on the day you took
these plctures was identical ?

A. Yes, sir.

Q. Referring to. Exhibit No. 3, Whlch is the picture which
looks north towards downtown from the edge of this drive-.
way, is this supposed to be any particular thing? You said
you found a small spot?

. A, No, sir. This was white. The large spot of blood, at
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Officer Jim Whitt.

the time these plctures was made, Would have been washed
‘away.

.. Q. In other Words, it was in this general area of the }’)IC—
ture, and this is not meant to_ be 1t°l

A. That’s just a— N

Q. Just a picture of the blood? You went to the scene of
this accident after you went to the hospltal? .

A. Yes, sir.

Q. At which time it was drizzling?

A. Tt had drizzled while I was in the hosp1ta1

Q. Did you examine the roadway for skid marks?

A. Yes, sir; I did. .

Q And did you find any skid marks? -
page 33 % A. None whatsoever. N

Q. From your information, the scene——-or the
road was drV at the time of the accldent?

A. Yes, sir.

Q. On the following day after the road was comnletfely dry,
when these pictures were taken, was there anv black rubber
mark laid down, or any visible Whlch you could connect with
this accident?

A. No, sir: there was nothing. It had rained hard during
the night. This picture shows the water here.

Q. Um-hum.

A. . And the next day when I went up there, it had drlz7led
somewhat, and there was nothing.

Q. But it had not rained hard When you went to the scene,
had it?

A. No.

Q. I believe, Mr. Whitt, that you did go to the hospital and
did see the nartles 1nvolved here, did you not?

A. Yes, sir; T did.

Q. What was Mrs. Mullins’ condition with reference to
whether she was hvsterical or exicted?

A. She appeared to be very excited and hysterical, and was
unable to actually talk to me at that time.

Q. Did you examine her automobile?

A. Yes, sir; T did.
page 34t Q. And where did you examine it?
"A. In front and on the sides.

0. Were you at the hospital or at her house?

A. At the hospital.

Q. At the hospital? Why were you examining it9 What
were you looking for?
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Oﬁicer Fim thtt

A T was lookmg for some kind of indication of 1mpact
where the child had been struck by the car.
‘Q. Did you find anything at all—blood or anytbmg Whlch
would indicate the point of impact? _
- A. No, sir; T.didn’t. '
Q 'Did you talk with Mrs., Shelton. on th1s partlcular ocea-
sion at the hospital? )
I think I did.
Did you subsequently get a statement from ‘her?
Later I did; yes, sir. |
Did she relate to you what occurred?
Yes, sir; she did.
And do you have that statement?
Yes, sir—it’s right here.
Tell the jury when this statement was made, with re-
ference to the time of the accident.
‘A.-Oh, that statement was taken on the 9/4/60 at 4:15
P M.

@%@?@?@?

S Q. Taken in the City of Radford?
page 35} A. Yes, it was.
Q). Who all—

A. 602 Denby Street.

Q. Who all was present, do you remember?

A. Officer Bolling and mvself Mrs. Shelton—and I don’t
recall whether there was anyone else there or not We d1d
.this on her front porch.

Did she sign the statement?

Yes, sir; she did.

And was it witnessed?

. Sir?

Was it witnessed bv vou and Mr. Bolling?
Witnessed by me and Officer Bolling.

You have the original of the statement?

. Yes, sir; I do have.

All right.

@>@?@>©>@

Mr. Spiers: I’d like to offer. that as an exhibit.

Mr. Turk: I would object to offering a statement as evi-
dence in herc as to a party that is acfually not the Plain-
tiff.

(Mr. Spiers passes statement to the Court.)
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Officer Jim Wh.itt.

"~ The Court: T sustain the objection.
Mr. Spiers: We.except to the Court’s ruling, and ask the
Court if that also includes an examination of just oral state-
ments?
page 36.}  The Court: No, sir. '
~ Mr. Spiers: It does not include that?

The Court: Yes, sir. L

Mr. Spiers: In other words, I can ask him that?

The Court: Yes, sir. '

Mr. Turk: T don’t think it’s proper for him to examine
what another witness says, unless the witness testifies to
something different. '

The Court In making my ruhng, I was assuming that
that witness would be called either as an adverse Wltness if
not put on by you.

Mr. Turk: T plan to put Mrs. Shelton on.

The Court: You may examine her, and if the oceasion de-
mands, the statement may be 1ntroduced

Mr. Turk: I am willing to withdraw my objection, and
we’ll let her statement come in.

The Court: Mark the statement as Defendant’s Exhibit
A.

(Defendant’s Exhibit A—statement of Mrs. Charles Shel-
- ton, dated September 4, 1960.)

By Mr. Spiers: (Continuing)

Q. This Exhibit has been entered by agreement; give the
jury the benefit of what it contains. -

A. Yes, sir. (Reading)

page 37 } o .~ ““September 4, 1960
- TIME: 4:15 P.M.

‘I, Mrs. Charlie Shelton, age 35, residing at 602 Denby
Street, Radford, Va., hereby make the following statement of
my own free will, knowing what I say may be used in a court
of law on a future date. I, Mrs. Charlie Shelton, was going
from my home at 602 Denby Street with my son Bobby Lee
Shelton, aced 3, to Mr. Alfred Tollev’s home, 1702 7th Street,
Radford Va., and my son was running along in front of me.
He crossed Tth Street in front of Mr. Tolley’s home, he got
up on the grass in the front of Mr. Tolley’s home. Bobby Lee
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Officer Jim Whitt.

Shelton turned around and started back across the .street. I
saw a car coming east on 7th Street, and I tried to get my
son’s attention by saying, ‘Go hack, go back,” and motion-
ing to him. He continued out and was struck by the car which
was driven by Mrs. Kathryn Nelson Mullins. I ran to my
son who was lying in the road, and hollered for help. Mrs.
Mullins got out of the car and came over to where my son
and I were. Mr. Alfred Tolley came out of his home and
picked up the child. He and Mrs. Mullins took my son to the

hospital emergency room in Mrs. Mullins’ car. I,
page 38 } Mrs. Charlie Shelton, have read this page of this

statement given by me to Police Officers Sgt. Whitt
and M. V. Bolling, willingly sign my name to this page this
4th day of September, 1960.”’

Q. Is that in summary all of what she told you about what
happened at the time of the accident? '

A. Yes, sir; that’s it.

Q. Did she indicate to you anything about excessive speed,
or anything, on the part of the Mullins car?

A. Not that I can recall.

Q. Mr. Whitt, just to clarify one little pomt Denby Street,
as it exists now, is a paved road?

A. Yes, sir.

Q. Was it a paved street at the time of th1s acmdent?

A. Yes, it was paved.

Q. Paved‘?

A. No, sir; it was not—it was unpaved at that time.

Q. Unpaved road"f? :

A. Yes. sir. ‘ :

Q. I believe vou have heen up to the scene of this a001dent
on vesterdav with counsel for the Plairitiff?

A. Yes, sir; I was.

Q Does the surface of Tth Street look substantially the
same or similiar to what it did at the time of the ‘accident?
_ : A. Similiar, but not—I wouldn’t say it was
page 39 } exactlv the same as at the time of the acmdent

Q. What’s happened? -

A. Tt’s been widened out a little more; it appears that the
hard top is widened out some more than it was, Where 1t in-
tersects into Seventh. =~



492 ' Supre_l_ne',C-ourt_ of Appeals of Viiginia -

4lfred To_lley.

Q. But looking at the scene itself, it would show the trees
and location of trees and houses? o

A. Yes, sir. '

Q. And things of that type‘? I beheve the trees have been
cropped or shaped? _ _

A. Yes, sir; they have.

Q. And on the posts of the walkway of the Tolley house,
do you recall whether there are now the pot or pots that we
saw on this picture, which is Exhibit No. 2?

A. No, sir; I don’t recall them—the pots.

Q. That’s all.

Mr. Dalton: That’s all.

- The witness stands aside.

ALFRED TOLLEY,
a witness of lawful age, sworn in behalf of the Plalntlff testl-
fied as follows:

DIRECT EXAMINATION.

By Mr. Turk:
o Q. I believe you are Mr. Alfred Tolley?
page 40} A. That’s right. ‘
Q. You will have to speak loud enough so the
jury and the Court can hear you. Where do you live?

A, 1702 7th Street.

Q. 1702.7th Street and Pendleton?

A. Um-hum.

Q. I believe an automobile struck a child there in front-of
your house back on September 2, 1960, did it not?

.A. That’s correct.

Q. Where were you, Mr. Tolley, at the time the coll1s1on
took place?

A. T was in the house when it happened and'T heard the
tires crying on the hard surface, and so I went running out,
but she had already hit the child at that time, and I actually
didn’t see that happen. All T'did—

Q. You heard tires crying from your house?

A. That’s right.

Q. Where were you, outside or in the house?

A. T was in the house.

Q. In the house?
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Alfred Tolléy.

A. Yes. -

Q. And when you went running out what did you see? -
_ A. He was there, and Kathryn was—she had gotten out of
her car and was standing at the front. :

Q. Where was the little boy lying, Mr. Tolley,
page 41 { in relation to her car? _

Lo A. Well, it’s kind of right over to the right side
of the front of it, kind of angling from it, like he’d been
knocked over. ' .

Q. Um-hum. .

A. As well as T remember now, I believe that was the posi-
tion. .

Q. You remember, Mr. Tolley, where, in relation to your
driveway, the little boy was lying? '

A. Tt was about just a little—actually, I couldn’t tell you.

Q. On by it, this way? _ : '

~A. Um-bum. : : ,

Q. You didn’t measure the distance, or anything?

A. No, T didn’t.

Q. All right. And what did you do then?

A. Well, T don’t know which car—he was taken to the hos-
pital, anyway—we did; and when we got over there. it was a
nurse standing in the door, and I hollered at them to get a
doctor, and, of course, in a matter of a few minutes they had
a.doctor down there with him from then on. ' '

Q. Was the little boy conscious or unconscious when you
came out and found him lying there? S

A. He was unconscious. _ - .

Q. Was he or was he not bleeding anywhere?
page 42} A. He was bleeding.
.. Q. Bleeding there on the road?

A. Um-hum. S
. Q. Do you know what parts of his body, or what not, were
bleeding? - .

‘A. T got blood on me from his head, I believe—I couldn’t
be positive. The nurse told me to wash my arms after they

had taken him. - _
" Q. Mr. Tolley, you know how far back from the street thoseé

trees are in your yard? _ . o

A. No, I couldn’t say, because I don’t know where the
street line is along there. I’d say, guessing offhanded, from
the hard surface back, about, I’d say maybe six or seven foot,

guessing at it.

!
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Q. You haven’t measured, or anything?

A. No.

Q. And it’s sort of a bank up from your: house sort of a
slight bank, isn’t it?

A Yes. '

Q. You know whether the little Shelton boy had been over
to your house earlier in the day, or anything?

A. No..

Q. You don’t know?

A. No.
_ Q. You know whether or not there were any

page 43 } other children in the vicinity of your house there

when you came out?

A. Yes, there were some children playing there—I don’t
know whether they was in my yard or the yard adjoining. I
knew they was out there playing.

Q. Some children playing?

A. Yes.

Q. What was the age, or whatnot, of these children that
were playing there, either in your yard or the yard right—

A. They were all small, but actually their age I couldn’t
tell you.

Q. All small? '

A. All small children. :

Q. Would they have been over or under school age, you
think?

A. T think maybe one of them was in school at that tlme
—1I couldn’t be positive of that.

Q. You don’t know exactly where they were, in relation to
you house?

A. No, I don’t.

Q. You just remember seeing them when you came out?
Did you examine the road for skid marks, or anything there?

A. Well, no. T didn’t. I seen the skid marks there, you
know, later on, but not at that time. I didn’t pay any atten-
tion to skid marks, because— '

: Q. You just picked the child up?
page 44} A. I went to the hospital, and I knew the officers
had been there.

Q. You didn’t see the Mullins car before the colhsmn oc-
curred? .

A. No, I didn’t.
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Q. And you don’t know whether the little Shelton boy was
in the yard?
A. No, I do not.

CROSS EXAMINATION.

Lv Mr. Spiers:

.. Mr. Tolley, you say you saw skid marks later?

. There was—

How much later did you see these skid marks? -

. The next morning.

The next morning?

. Um-hum.

. You were there when the officers were there taking pic-
tures”l

A. No, I Wasn’t

Q. How early the next morning was it that you saw these
skid marks?

A. Well, T couldn’t answer that for certain. I know it was
early at that time. I couldn’t tell you.

Q. Where were the skid marks in the road?

A. Well, I'd say they was more or less running
page 45 } in the middle, or a little to the right side, maybe
heading the same way she was going.

Q. The middle or right side, a little over towards the right
side of the road? Did they tend in any direction?
~ A. Well, no, T couldn’t answer that for certain, of what
direction they turned in—whether she skidded or not—I just
don’t remember that. )

Q. You do know she did turn in—

A. Turned to the right, the way she was heading, I imagine,
when she skidded—now, that is, I wouldn’t say that for posi-
tive.

Q. You came out of the house: and you saw her car sitting
in the road at an angle, didn’t you?

Just a little, I believe.

A little to the left?

To the right.

The way she was heading—the right, towards the chlld?
Um-hum,

Was she out on the road two or three feet, or how?

I believe the skid marks would show how far she was
out. I actually couldn’t answer.

@>@>@>@

P00 FOR
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Q You are _the only one Who saw any sk1d marks. The
police didn’t see any. ‘
page 46+ A. The pictures don’t show it?
Q. No, sir. And you are sure those skid marks
were there and they were Mrs. Mullins’ skid marks?
AT couldn’t swear whose they were.
Q. You don’t know?
A. No. '
Q. With reference to your driveway, where were those skid
marks?
A. Went across in front of my driveway.
Q. Across in front of the driveway?
A. Yes.
Q. When you came outside, you said you saw Mrs. Mullins
standing in the road.
A. She had gotten out of the car about the time I Went out
of the door.
You must have come right quick.
. T was in the room next to the porch.
Did you hear Pauline calling to you?
. No, I didn’t.
She did call for you, didn’t she?
. I couldn’t say.
Did you ever hear Pauline or see her at that tlme?
. No, T didn’t.
You just came out of the house and you saw this car?
A. T seen the child laying there, and I went run-
page 47 } ning out there, and to tell you whether Pauline
.. was there, or not, I don’t know.
0. At any rate, you and Mrs. Mullins both went to the
child?
A. That’s. right.
Q. And did you pick the child up?
. A. That’s right.
" Q. And Mrs. Mullins sa1d “Let’s get him to the hospltal”?
A. That’s right.
Q. And you all then went to the hospltal with her driving
the car? , .
A. That’s rlght
Q. And von never looked at the car, or noticed any marks
or anvthing on it?¢ : :
A No.
. No debrls, or. anythmg?
A No.

CrOFOFOFO
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Alfred Tolley.

Q. At the time the car was stopped, where was it, with re-
ference to your driveway?

A. Tt was back just a little bit, that is, the front of it. I
dori’t—TI couldn’t say whether it was all the way clear of the
driveway, or not; in other words, I didn’t pay that much at-

tion to it.
page 48 } Q. The best you could tell, the front end of the
_ car then was beyond your drlveway“l

A. Yes.

Q. And you don’t know Whether the backend cleared the
driveway, or not?

A. T do not.

Q. The front was just a little way beyond the driveway,
wasn’t it?

A. T think it was.

Q. You think it was?

A. Yes, sir.

Q. You know whether the car was blocking the driveway
at all?

A. No, T couldn’t say for sure it was.

Q. Couldn’t say it wasn’t nor that it was?

A. No, T couldn’t.

Q. Was the child in front of the car?

A. No. Tt was over on the bank, kind of from the right
front wheel.

Q. Was it on the grass?

A. No. He was laying on the hard surface.

Q). And then there wasn’t any bank there?

A. There is—well, not too much where he was laying, but
a little bit.

Q. A little bit of a bank?
page 49+ A, Yes—just grassed up, a little bank there.
Q. Tt was grassed up?

. A. T mean from the hard surface up to the fence line, where
1t s fenced.

Q. This is Plaintiff’s Exhibit No. 3; this would show the
fence vou are talking about, and a little grass? :

A. Where he was? Well, T can’t say for sure.

Q. With reference to this fence and the roadway?

A. This is my driveway here. 1’d say he was laying right
along here somewhere—I can’t be positive of that. T didn’t
pav that much—take that much notice of any of it. -

Q. Was any portion of his body on the grass?
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: Alfred Tolley

A. I couldn’t tell you.
Q. Right at the edge of the roadway, at any rate?
AT would say he was pretty close to the edge of the hard
surface
Who was in the house with you?
. My two daughters—three daughters and wife.
All of them were inside at the time this happened?
That’s right.
And what are your daugthers’ names?
Shirley and Barbara and Linda.
Shirley and Barbara and Linda? And your wife?
That’s right.
_ Q. Were you all eating supper?
page 50 }  A. They were still eating; T was through—that ]
how come me in the other room—I was in there
looking at a paper.
Was the room you were in towards the street?
. Yes, sir.
And where is your dining room?
. Next room from 1it.
Back?
Back.
. Toward the back? And the room you were in was be-
tween the dining room and the street?
A. That’s right.
Q And they were all in there at the time this happened?
. Correct.
Q Did you all come out?
. A. They didn’t get out till T was leaving.
Q. Got out when you were leaving?
A. They didn ’t see—I don’t think they seen any part of it
at all.
Q. You say you heard some children—did you- say you heard
some children playing?
A. Yes, they were out there playing.
Q Outside? But you can’t tell us where they were?
A. No, T can’t.
page 51} Q. You know whether they were between your:
house and the Sutphin house?
_A. No, I don’t know where they was at out there.
Q. They weren’t in the front yard?
A. Not in my—you mean in my front— ) '
Q. Yeah. , T
A. T couldn’t tell vou that.

P@P@?@>@
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They weren’t there when you came outSIde‘?
. They was all standing there then.. :
Where?

. In my yard on the wall. . .

How many of them were.there?

. I don’t know.

Thank you, sir.

Q:
A
Q.
A
Q.
A
2

The vmtness stands a51de

BARBARA TOLLEY BAXLEY
a witness of lawful age, sworn in behalf of the Plalntlff testi-
fied as follows:

‘DIRECT EXAMINATION.

By Mr. Turk:

Q. I believe you are Barbara Tolley Baxley?

A. (The witness nods her head)

Q. And you now live up here on Pulaski Street?

. Yes.
page 52t Q. I believe on September 2, 1960, you were liv-
ing with your father Alfred Tolley up on 7th

Street?

A. Yes.

A. That’s right.

Q. This is your father that just testified?

A. Let’s see, I guess there were five of us.

Q. How many people were in the house at the time this
accident happened, as best you can remember?

Q. You and your mother and father and tWO sisters?

A. Right. _

Q. Did you actually see the acc1dent"l

A. No. -

Q. Did you hear any tires squeahng‘?

A. Yes, we heard the car.

Q. You heard the tires from the car?

A. Yes.

*Q Could you tell whether this was before or after the im-
pact?

A. T don’t know. I guess it was before.
Q. You just don’t know? '
" A. (The witness nods her head) -
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Q. You do remember heallnfr the t1res squealmg?

A. Yes, ol e v

Q. Was the chlld stlll lylng up the1e ‘on the street or had

he been picked up?
page 53 } * ‘A. He had already been picked up.
Q. And V\hat d1d you see When you came- out of

the house? :

A. The car gomg out the road

Q. Your father had already picked up the chlld and Mrs
\Julhns and he-—

“A. Were ‘on the way to the hospital.

Q. Do you know anything else tha‘r you feel would enhOhten
the jury?

A. No. ' Co

Q. You dldn ’t see the accident, and you just heald the tlres,

and when you got out: the car was gomg up the road?
A. Yes.

' The WltlleSQ stands aside.

OFFICER MILTON V. BOLLI\TG
a witness of lawful age, sworn in behalf of the Plalnhff testl-
fied as follows:

DIRECT EXAMINATION.

By Mr. Turk:

Q. Please state your name.

A. Milton V. Bolling.

- Q. Milton Bolhng“l

A. Yes, sir. ' )

Q. And what was your business or occupation on
page 54} September 6, 1960. Mr. Bolling? -
A. Police oﬁﬁcer

Q. How long had you been a police officer of the Clty of
Radford at that time?

- A. T started to work the 24th of March, 1960.

Q. Twenty-fourth of March, 19602 = -

A. Um-hum.

Q. Did you assist, as a police officer of the City of Radford,
Officer Whitt, in mvesthatmb this mishap that oceurred up
there on Tth Street, involving the httle Shelton boy“l

A. Yes, sir: T did.

Q. Do you know how old the little boy was at that tlme?
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. Accordlng to our report he was three years old
Three-years: old? : , :
. Yes.

That’s a 1es1dent1al area- of the 01ty, 1sn’t 1t?

. Yes: .

What is the speed hmlt in that alea? i

Twenty-five miles per hour"? :

. Yes, sir.

. Do you know what the weather cond1t10ns were on the

day that this thing happened? -

page

Q.

A. It was cloudy.
55+ Q. It was cloudy?
- A. Yes.
You know whether or not it had been raining prior to

the mishap, or not?

A.

No. It rained afterwards.

Q. Had it rained before you got up there, or do you know?

A.
spot of blood in the road with chalk, it was hard to mark—
the road was damp as—due to humidity and cloudy weather, I
guess.

Q.
A

Q.

face?

A.
Q.

I recall the road was damp. Whenever I marked the

Yes, sir.
How far was the blood located on or off the hard sur-

It was on the hard surface.
On the hard surface? Now, could you refer to your

notes, Officer Bolling, and tell us how far from the edge or
shoulder of the hard surface this blood was—how far over

on the paved portion of the road it was?

A.
Q.

road?

A.

Two foot and three inches.
The blood was two foot and three 1nches over on the

Yes, sir.
Q. All right. And do you know how far it was

page 56 } there from the edge of the Tolley drlvewaydhow

A.
Q.

many feet down there?
Fifteen feet and nine inches.
Fifteen feet and nine inches from the edge of the Tolley

driveway, coming toward town?

A.

That’s right.

Q. And two feet three inches over on the road?

|
\
|
\
|
You could see some blood in the road? '
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A. Yes, sir.

Q. Officer; do you remember one way or the other about
any skid marks that were there? : : -

A. No, sir; I don’t recall any skid marks

Q. Don’t recall any skid marks? . -~

A. No, sir.

oRoSs EXAMINATION.

By Mr. Splers

Q. Officer Bolling; just to keep things correct would you
refer to the measurements you have there"? You sald the spot
vou noticed was fifteen feet nine 1nches from the corner of
the drlveway”l

A. Yes, sir.

Q. Was that correct? ‘Is that the width of the driveway
itself?

A. Let’s see—that was wrong. (Apparently reading)
““From blood to corner of Tolley driveway is fourteen feet ”

‘That was the width of the driveway—fifteen feet.

Q. The width of the driveway itself is fifteen
page 57 } feet nine inches; and T assume that is the ﬂared-
out part of it?

A. That’s right.

Q. You and Mr. Whitt did check for skid marks did -you
not, in the v1c1n1ty of the scene?

A Yes, sir.

Q. And you said you don’t remember seemg any?’

A. That’s right.

Q. Is there any record there were skid marks, on your
notes, or independently, that you might recall‘?

A. No sir; I don’t—

Q. Would that be one of the things you. Would normally

Jook-for in a police investigation?

A. That’s right.
Q. And according to you, at the time you checked there,

the road was damp, but it was not raining?

A. That’s right. It was a cloudy day and with the humid-
ity and all, you know how hard surfaces will do—it will
Eweat through and I’d say that it was in a dampened condi-
ion. -

Q. It would be nothm0 to keep you from seemg skid marks
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if they were—if there were nothmg other than moisture?
A. That’s right.
Q The skid marks would still be-there, in other words?.
A. (The witness does not respond)
Q. Did.you examine the car Whlch was in-
page 58 b volved you remember?
Sgt Whitt and I looked it over at the
hospltal We dldn’t see any visual damage on it.

.Q And this time you are speaking of that you went and
saw the spot of blood,.and did not see any skid marks, was
that on the same day 1t happened?

- A. Yes, sir.

Q. That evening?. Did you go back the following dav, do
you remember ?

“A. Mr. Whitt went and made some photographs.

Q. T was just wondering 1f you remember whether you
were there?

A. T don’t remember being present when the photographs
were made.

Q. You were with Mr. Whitt when he talked with Mrs Shel-
ton about this accident? -

A. Yes, sir.

Q. And did Mrs. Shelton saV anvthlng to 1nd10ate exces-
sive speed, or anything like that, on the part of the car?

" A. Not that T recall,

Q That is also something you look for in 1nvest1gat1n<r ac-
cidents. is it not?

A. That’s right.

RE-DIRECT EXAMINATION.

PR By Mr. Turk: -
page 59} Q. You don’t know what speed Mrs. Shelton was
going, do you——Mrs Mulhns?
A. No, sir. .
Q That s all.

v The w1tness stands as1de

' CHARLES R. DUN CAN
a Wltness of lawful age sworn in behalf of the Plamtrﬂ’ testl-
fied-as follows:
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Charles R. Duncap.
. DIRECT EXAMINATION.

+ Q. T believe you are Dr. Charles R. Duncan? =
A. Yes, sir. ' LR T
Q. And you are a surgeon here in Radford at the

Community Hospital? ‘ IS

A. Yes, sir.

"By Mr.: Dalton
yadford
). Please go forward and tell the Court and jury where
you took your medical training and your qualifications, Dr.
"Duncan. I '

A. 1 graduated from medical training at Duke Medical
School, and had four years of post-graduate training in sur-
‘gery, and have been practicing surgery since 1941.

Q. And what medical societies did you belong to?

A. Southwest Virginia, Virginia Medical Society, Ameri-
‘can College of Surgeons. o

Q. And you have been practicing surgery here
page 60 } in Radford Community Hospital since then?
_ A. 1941. ,

Q. Since 1941¢ '

A. Off and on, gone for a time in the Navy.

Q. During World War II?

A. Yes, sir. o

Q. On September 2; 1960, Dr. Duncan, did you have occa-
sion to treat the little Shelton boy over here, that evening?

A. Yes, sir.

Q. Please go forward and tell the jury what you found
when the boy was brought to the hospital.

A. This youngster was brought to the emergency room in
a semi-conscious state—by that, I don’t mean he was totally
unconscious, but would respond to stimuli; but otherwise,
for all intents and purposes, he was out. And he had a
severe laceration over his left eye, and had a contusion with
hematoma over the back of the skull.

Q. What do you mean by ‘‘contusion with hematoma’’?

A. Obviously caused by a blow—and bleeding under the
scalp is a hematoma. And was treated in the emergency room,
with repair of the deep laceration over his left eye, and was
admitted to the hospital for further observation and man-
agement; remained in the hospital for about sixteen days.

Mr Dalton: (Addressing Robert Lee Shelton) I wonder
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if you’d step over here and let the Doctor show
page 61 | the jury—right up next to the Doctor, and turn

around- and face the jury and let the. Doetor show7
the Jury what the laceratlon was. - o

| ‘(By the Wltness)

.- A. (Indicating on the Plaintiff). This is the’ laceration
over the upper outer surface -of his left eye.
‘ Q. And he remained there in the Radford Community
Hospital for some sixteen days?
A. Yes, sir.
Q. What treatment did you g1ve him during the time he
was there, Dr. Duncan?
. A. Nothing other than the original repair of the laeeratlon
and observation, and keeping him quiet for the traetured
.skull.
Q. He had a fractured skull?
A. Yes. '
Q. And did you or did you not find an eye injury while
he was there in the hospital?
A. Yes. His left pupil was dilated on admlssmn and re-
mained dilated during his entire stay in the hosp1ta1
Q. How long did you treat the boy after he was discharged
from the hospital?
A. I didn’t treat him too long. The last time I saw him in
. the office was in December of the same year, December 2nd,
approximately two months.
page 62} Q. He was injured on September 2, 1960 and
. was in the hospital for sixteen days——whlch Would
‘have put it through the 18th of September, and you continued
_ to see him until December 2%

A. Yes, sir.

Q. And what happened after December 22 Did you refer
him to Dr. Young?

A. Yes, sir; I did—I may have referred him before that.
I don’t know, Yes, he was seen by Dr. Charles Young of
Roanoke, for the first time on 9/27/60. ,

Q. On September 271

- A. That’s right.

- Q. Which was some 25 days after the acmdent? So shortly
—as I understand—shortly after he was discharged, you sent
him to Dr. Young in Roanoke? :

A. Yes, sir.
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Q. And Why you feel 1t necessary to send him to Dr.
’Young?

- A. T .was- dlsturbed about the d11at1on of that pupil; and
-also. disturbed a little bit about the movements of his left
eye. He showed some improvement all:the time, but. it
reached a point after a period of 15 or 20 days where he
didn’t seem to be getting any better, and I referred hlm to
Dr Young. :
- Qs Is.Dr. Young a“specialist? '
A.. Ophthalmologist, a specw,hst in the eye
-page- 63 ¢ Q. And he’s practicing in Roanoke? . :

A. Yes, sir. = -

Q. And you referred him down there? And you have not
‘had occasion to treat the child for this i 1n3ury since December
29

A. That’s correct.
© Q. Where was' the fracture to his skull, Dr. Duncan, ‘and
what part of the skull was fractured?

A. Well, he had two fractures, as far as I was able to
determine. One fracture was rlght beneath this laceration
-over his superorbital ridge—at the time I repaired this area.
The fracture was v1s1ble and palpable, but the fragments of
bone was in good position. But the X-ray man reported frac-
ture of the basilar portion of the skull, presumably from this
‘blow, back in the occipital reg1on—and this is the main rea-
son I kept him in the hospltal for s1xteen days—because of
th1s basal fracture.

Q. (Indicating on Plamtlff) Back here?

A. Yes.

- Q. He had a fracture here on the front of the skull and a
fracture at the back of the skull?

A. That is correct.

Q. Two fractures to the skull, as well as laceratlon to the
eye?

.. A. Yes, sir.

Lo Mz. Dalton: - Witness With‘.you.
-page 64} Mr. Spiers:- No questions.

The witness stands aside.
CHARLES A YOUNG JR

@ witness of lawful age, sworn-in-behalf of the Plalntlﬁ testl-
fied as follows:
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DIRECT EXAMINATION

By Mr. Turk: :

. Q. Would you please state your name?

A. Charles A. Young, Jr.

Q. And what is your profession?

A Ophthalmologist. :

Q. And would you explain to the Court and Jury exactly
what that is?

A. T graduated from the Medical School at the University
of Virginia in 1942; I took a year of surgery then—

Q. General surgery? :

A. Yes. Then served in the Armed Forces for several
years, then I spent three years at Columbia Medical Center.

Mr. Spiers: I will stipulate he’s a qualified _ophthamo-
dogist—if they want to define that for the jury. He’s widely

known, and accepted as such.

Q. What is an ophthamologist, Dr. Young? :
A. That is a man who has completed his medical training,
: licensed to practice medicine and surgery, and he
page 65 } spends usually three years just in eye—just spe-
cializing in eye diseases, suroery, and medlcal
treatment of eye diseases.
Q. And how, long have you been: practlcmg th1s profess1on,
Doctor? .
A. Since 1950. -
Q Since 19509
~ A. Um:-hum. '
Q I believe little Robert Lee Shelton was referred to.you
by Dr. Charles Duncan here in Radford is that ‘correct? -
A. That’s correct. -
Q. When did you have occas1on to ﬁrst see httle Bobby Lee
Shelton? ‘ _ B,
A. September 27, 1960 _ SR v Co
" Q. September 27, 1960“3
. A. Yes, sir. '
Q How old was he at that time?
- A Three years-old, according to my record. * .
Q Did you give him an exammatlon at that t1me?
.- A Yes, sir. -
Q. Would you go forward and tell the Court and jury what
the results of your examination was?




58 " Supreme Court of Appeals. 'of"Virgini_a

Charles A Young, Jr.

A. Well, the left eye was turned out—
Q And what do you mean by ‘‘turned out’’?
. The right eye was gazing stlalght ahead the- left eye
. was turned ouf. :
page 66 } Q. And the one eye was directed stralght ahead,
- the left eye was turned out? Which was the in-
jured eye?

A. The left eye. The pupil was dllated the pupil was en-
larged from what it normally should be.

Q. Was the pupil in the left eye larger than the pupll in
the right eye?

A. Yes, sir. The eve was sunken back in the orbit—it was
sunken down. The upper eyelid was shghtly drooped, and
we weren’t able to determine the vision at that partlcular
visit.

Q. Why couldn’t you tell anything about the vision at that
particular visit?

A. He was too young to cooperate. We determmed he
could count fingers at five feet, but he probably had better
vision than that.

Did you determine what the vision was in his right eye“l
. Not the first time—a few days later we did. -
And you saw him the t1me on September 27, 1960¢ -
. Right.
And did you have him come back to your ofﬁce"l
. Many times, yes.
When was the next visit back to see you?
October 5. _
Q. And what did you find at that time?-
page 67 + A. Well, his vision, without glasses, was -ap-
' prox1mately 20/20 with the right eye, and 2(}/80
with the left?

‘Q. Had he glven you—his. parents given you any h1story
of eye trouble prior to this accldent?

A. No.

Q. What was your oplmon, Doctor, as to the nature a.nd
extent of injury at that time to his left eye?

A. We had X-rays made, and these showed’ fractures of
several bones around the eye. The eye was sunken down be-
cause the bone which separates the eye cavity from the sinus
cavity was broken, and that had allowed the eye to fall down
somewhat, and also to go backwards—which creates a very
uns1ghtly deformlty, as well as causes some dlfﬁculty n turn
ing the eyes together, because it’ s out of place '

POPO PO >@
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Q. What treatment did- you ﬁrst a.ttempt to.better the con-
d1t10n of his eye, or to correct this deformity? :

'A. After several visits, and after consulting with ear, eye
nose and throat spec1a11st Dr. Wallenborn, both of us felt it
wasn’t advisable to attempt to improve the position of the
bones at that time. I patched the right eye enough to bring up
the vision of the left eye; in other words, I put—had a band-
age placed over the right eye, so that forced the boy to use the
left eye, and hoped to improve his vision that way.

Q. And what were the results in closing off the vision in

his right eye?
page 68 4 A. It improved the vision eventually. .
Q. Was he wearing glasses, Doctor, when he
ﬁrst came to you?

A. No. v :

Q. And then how long did you continue the treatment here
of blocking off the good eye?

A. Well, that was done intermittently; we started in Sep-
tember 1961 we continued it for two weeks.

Q. NOW When you started this treatment in ’61, what was
the vision like in his left eye before you started the treat-
ment?

A. The vision was questionable, was in the range of about
20/140; in other words, a little bit better than 22/100—and
22/100 is legal blindness in the State of Virginia.

. 22/100 is legal blindness? .

>

A. Below 22/100 is.

Q. What was the vision in that eye?

‘A, 22/140. ..
1 'Q. 22/1407

A. Approximately.

Q. And then how much were you able. to get it 1mpr0ved?

A. We brought it up to 20/30.

Q. Brought it up to 20/30%
- A. Um-hum. -
Q Did 1t remain up to 20/30?
page 69} A. No. It went back down when we stopped ‘the

treatment. ,

Q. When you took the blockage off the rlght eye?

A. Um-hum.

Q. The vision in the left eye Would go back down?
- A. That’s right. .

Q. Doctor, when did you decide it was necessary to do
something in the way of an operation there to improve the
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appearance of his eye and to try to correct the defect?
- A. Well, I had him seen also in consultation by a plastic
surgeon, Dr. Henry Brobst of Roanoke, with the idea of tak-
.ing some bone from the rib and putting it under the eye, and
elevating the eye in that way—thought it was a good 1dea, S0
-we did that

Q. When was this operation performed?

A. Tt was in March 7, 1962.

Q. March 7, 196217 And where was it performed?

A. Jefferson Hospital.

Q. Was it necessary to hospitalize the little boy to “do
this?

A. Yes, sir.

Q. Exactly what occurred, and What did you and Dr. Brobst
do in the first operation there?

A. We took a piece of rib out and put it under the eye—

under the left eye. _
page 70 ¢ Q. Did that have anything to do with his sight,
or was it just to improve the physical appearance,
or both?

A. Well, mostly to improve his appearance, also hoping to
be able to get the eyes in a better position to work together.

Q. And what did you think about the results that you ob-
tained from this first operatlon?

A Excellent.

Q. You thought they were excellent? Doctor, d1d you take
any pictures of the little boy’s eye at any time before the
operation was preformed? ,

A. Yes, I took some. A

Q. I wonder if I -might see those?

A. The dates of the pictures are written on the back. Those
are the same pictures. On one of them I drew a line, attempt-
ing to show the true horizontal position to attempt to dem-
onstrate how one eye was. dropped down The other ~one
has not been touched.

Q. Did you have other pictures, other than these two?

A. I have some taken of the bone graft.

Q. Are these two pictures, I hold in my hand, taken prior
to the bone graft?

A. They are the same picture; and these two here were
taken after the bone graft

Mr. Turk:
page 71 } to see these?
" Mr. Spiers: Yes.

(Passmg to Mr Splers) You want
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"A. Shows the difference. .

By Mr. Spiers:

Q. Two of each, is that right? :

A. Yes. Two copies there. Two photos made after surgery,
and just one before surgery. :

Mr. Spiers: 1 think one of each, unmarked, would be
satisfactory. , : , S N
. Mr. Turk: I want him to explain what this marking is and
why he put it there. v
The Court: He just testified to why he put it there—if
that’s the same thing as the unmarked picture. I think only
one should be introduced of each. _ _
- Mr. Turk: I would like to introduce the marked picture
as the Plaintiff’s next Exhibit, No. 4. T

(Plaintiff’s Exhibit No. 4—Photograph.)

By Mr. Turk: (Continuing) ' .

Q. I hand you Plaintiff’s Exhibit No. 4, and will ask you
what the blue mark, that you have placed across the picture,
indicates? Will you turn around?

A. Well, not being a true head-on picture, it was a little
difficult to determine' exactly what the true horizontal was,

but judging by the tops of the ears, and by the
page 72 } brow, that marking comes fairly close. And this

is approximately life size, and it would show that
this eye is dropped about one-fifteenth of an inch lower than
this one. That doesn’t sound like a great distance—and, in-
deed, it isn’t. But in this case it makes a lot of difference,
because it allows the eye to sink back in the orbit—the eye-
ball cavity; it allows the upper lid to droop. And he still
has about a 2 mm. droop of this left upper lid. Although the
position of the eye has been raised:somewhat, the eye has
been forced forward somewhat by this insertion of bone. It
still is not perfect. You see this eye-is sitnated a little higher
than that eye, about one-fifteenth of an inch—about one-tenth
of an inch—make that correction about one-tenth of an inch.

(Plaintiff’s Exhibit No. 5—Photograph.)

Q. Doctor, do your records indicate how many times you
have seen the little boy from September 27, ’60, up till the



Supreme 'Goﬁrt of Appeals Of Vir‘giriia' :

Charles A Y oung, Jr

time you put h1m in the hospltal to perform th1s ﬁrst opera-
tion?”

A. I think I submltted an account on that ome.

Q. Is that a copy you gave me? :

A. That’s the copy of mine. .

- Q. "Would you tell how many times you have seen h1m—
how many office visits he had been to your place up till you
hospltahzed him the first time, approximately?

A. Looks like 36.

Q. 36 times he’d been in your office ? :

A. Wait a minute, wait a minute. Flfteen t1mes
page 73'} before the first operation.
Q. Fifteen times before the first operation?

A. Yes.

" Q. Had you put glasses on him at that time?

A. No, I don’t believe we had put glasses on him at the
time.

Q. You had not‘l

A. No.

Q. Did the operatlon then, that was performed in ’62 did
it or did it not improve his vision or function of the eye?

A. Well, the eye is still turned out.

Q. After the operation?

A. That’s right—still turned out.

Q. To what extent?

A. Well, it measured, I believe, about 15 degrees, but let

e—abOut 15 degrees, yes.

Q. Turned out about 15 degrees?

A. Um-hum. ’

Q. After the operation?

A. After the bone graft.

Q. After the bone graft?

A. Um-hum.

Q. And then did you continue to see the little fellow 1n
your office?

) AYes 1 did. - )
page"74} Q. How long, Doctor, do your records 1nd10ate

‘you kept him in the Jefferson Hospltal the first

A. 12 days ' ' '

Q. 12 days? All rlght And you continued to see him after
having him -come to your office, after you dlschartred him
from the hosiptal? :

“A. Um-hum. .
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Q What treatment—what were you domg for the eye,
then, after he got out of the hospital? =

A. We tried blocking off the good eye again, because 1t
seemed like his eye had gone down to about 22/100.

Q. And that is the line you call anyone blind in this eye, is
that right?

A. Um-hum. ' ' '

Q. In other words, at this time he was legally what you
could call blind in this one eye?

A. That’s right.

Q. And what did you do to try to improve the situation.

A. We blocked off -the right eye for two weeks, and his
vision came back to about 20/30.

Q. All right. How was the little boy’s ability at that time
to coordinate and use the eyes together, or could you tell at
that time?

A. The eyes couldn’t be brought together, but
page 75 } he had some signs that they could be brought to-
gether if the situation were improved mechanic-

By another operation?
. By another operation.
And did you suggest another operatlon Doctor?
That’s right.
And When did you suggest that this be done?
. That was June 20, 1962, that that was performed.
. June 28, 19622 :
. That’s rlght
Had you put glasses on him at that time?
Looks like we first tried glasses September of ’62.
That was after the second operation?
. That’s right.
Was he hospitalized for the second operation?
Yes.
‘Where was he hospitalized that time? -
At the Jefferson Hospital—I believe 1t was the Jeffer-
son Hospltal

Q. And would you go forward and explain to the Court
and jury what you did in the second operation?

~A. In the second operatlon we took off the muscle which
turns the eye outward, from the outer side of the eye, and

set it back about one-third of an inch; we took off

page 76 } the muscle from the eyeball, that turns the eyeball
in, and brought it forward, giving him greater

. : =3
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power to turn the eye in; we set the eye—the muscle which
turns the eye out, about a third of an inch back, and we. set
this muscle up a little bit over a third of an 1nch ‘and cut a
piece of it away so that the muscle was made shorter

Q. All right. And what was the real purpose of the second
operation? The first operation, as I understand it, was to
elevate the eye to get it back up as mnear as possable to its
normal position?

A, And forward.

Q. What was the purpose, then of the second operation? |

A. Was to direct the eye inward.

Q. To keep from turning it out as much as possible?

- A. Not to move it forward or backward, but to turn it in-
ward.

Q. And you did something there Wlth two muscles in the
“eye in order to do that?

A. That’s right.

Q. What did }'70u think about the results you obtained from
that operation?.

A. They were excellent for awhile, but the eye began to
wander back out, so we, in September that year, we tried
glasses.

Q. September of ’62?

A. Yes, September 4, ’62.

Q. You put glasses on him?
page 77} A. Um-hum.

Q. And he was about 5 years old at the time,
wasn’t he?

A. Yes.

Q. All right. And were you able to obtain the desired re-
sults then with the glasses?

A. Yes, for awhile the glasses were of considerable benefit.

Q. Now, what was the purpose of the glasses, Doctor?
What kind of lens did you put over each eye?

A. We put near-sighted lenses over his eyes, although
Bobby’s eyes are actually a little far-sighted; we put near-
sighted lenses over his eyes to increase the amount of power
that was needed for focusing, and therefore at the same time
dlso inecréasing the stimulus for the eye to turn inward.

Q. How about the ability to focus at that time, Doctor? -

A. As far as we could tell, it was all right, but he wasn’t

able to turn the €ye. He could focus for near and distant

ob1ects, but he couldn’t tirn it.
Q Couldn’t turn the left eye? ‘
. Couldn’t turn the left eye as far as he should.
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Q Now, there was nothmg wrong W1th ‘the. movement in
his right eye;is that right? . -
’A. That’s right.. '
page 78 } Q. And then did you contmue to see h1m Doc-
tor?

.. A. Yes, sir. Co T

Q Have you changed the lens at any t1me on the glasses
since you first preseribed them? '

A. Once we gave him a weaker glass because we thought
we’d done enough but thls Weaker glass dldn 't prove to do
the job.

Q. ‘What happened when you put the weaker lens on h1s
eye? _

A. He began to turn out agam

© Q.- And how about the vision in his left eye? D1d that re-
main stable, or did it start—the vision start decreasing?

A. Tt varied a lot. It’s now 20/30. And I think during
most of that period we could get about 20/30.

. With the weak lens or strong lens?

With either lens we got that vision problem.

What is the vision in that eye now Wlthout the glasses?

. 20/30 minus 2.

This is two letters on the 20730 line—30 minus 2?

. That’s right.

How about his ability to focus now, Doctor?

. With the glasses he has some ab1hty to use the two eyes

ther not perfect, but he can draw them in together with

the glasses.

page 79} Q. What happens when he doesn’t draw them in
together; what does he see—two pictures, or one

picture? If his isn’t properly focused, what does he see?

A. Well, now, he doesn’t see double he 1gnores the image
from "the’ left eye.

Q. Which eye does he use prlmarlly to see throu«rh riow? -

- A. The right eye. :

Q ‘The rlght eye?

A. Yes. ’ :

- Q. All right. "And now, What do you mean by third dlmen-
sion, Doctor?

A. That’s the ablhty to” see—perce1ve depth, to be able
to tell if one obJect is close and the other obJect is further
away.

Q. Has the third d1mens1on been impaired in any way?

" A. That’s right he does not have third dimension. He ¢an

@ b»’@ NN
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see the two objects 51multaneously, the way he should, but he
cannot perceive depth.

Q. He can’t tell how far somethmg is in front of him, or

anything? .

A. That’s right.

Q Or the depth of the object itself?

. Several objects are at various positions away; he is

not able to accurately determine which is the clos-

page 80 } est, which is the intermediate distance, and which
is the furthest away.

Q. Now, is the left eye in the desired position now at this
time, or is it turned, or anything, in any way?

A. Without the glasses it’s turned out, so it’s really not
in quite the desired position.

Q. It is not?

A. That’s right—without the glasses. Also, it is turned
slightly downward. :

Q. Turned slightly downward?

A. That’s right; it’s situated a little down and turned
a little down.

Q. In other words, it’s a little below the.right eye and
. turned down slightly?

A. That’s right.

Q. Now, about his third dimension there, would you expect
that to improve in time, or do you think that visibility with
his eye will remain?

A. T think it will remain, and he may lose what he has in
that regard.

Q. What do you anticipate for the future for this eye? How

is this boy going to able to use this eye in the future, and

so forth?

A. Well, the eye was hurt badly, as evidenced by the fact.

that the pupil was dilated and didn’t come back to normal;

in other words, the muscle which brings the size of

page 81 } the pupil down was probably torn, and that in-

dicates a rather severe blow to the eye. So there

may be other damage to the eye that isn’t detectable now that
may lead to trouble later on.

Q. How would you think it Would affect his ability to read

and do his normal school duties, and all, at the present time?

A. T think that it would be slightly 1mpa1red at the present.

time.

Q. All right.” And now, how much of a permanent reduc-
tion in his vision would you say he had suffered? . .

A. He’s suffered from the normal 20/20 down to 20/30
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Q What do you mean by—he S suffered a loss of h1s abil:
ity to properly use the two eyes together?

A. T was referring there to the loss of th1rd dlmensmn——'
the ability to perceive space. .

Q. Does he or does he not have a droopmg of the eyehd at
the present time?

“A. Yes, he does have a slight droop.

Q. What do you think causes that?

A. Well, two factors could be involved, either a damage to
the nerve which raises and lowers the eyehd or the slight
downward displacement and backward displacement of the
eye—it could be either one or both.

Q. Doctor, if you were asked to put a percentage of loss of
the use of th1s eve, is there anyway you could do that? .

A. Well, you have several factors there. The
page 82 } acute— : '
Q. What do you mean by ‘“acute’’? -

A. The sharpness of vision.

Q. It’s been lessened, hasn’t it?

A. Which has been lessened. You have the loss of binocu-
lar vision—which is lost.

Q. What do you mean by the loss .of “bmoeular vision’’?

A. Excuse me; the loss of third dimension—ability to per-
ceive space has been lost. And he has a cosmetic defect due
to the drooping of the lid, and the turning out of the eye, -
without glasses.

Q). And do you expect these deform1t1es—these three that
you speak of—to more or less be of a permanent nature?

A. Yes, I do.

Q. In other words, you don’t expeet that eye to improve
from what it now is?

A. No, T think what he has now, W1th glasses, is about as
2ood as he’s going to get.

Q. Will it or will it not be neeessary ‘for him to have to’
wear glasses? S

A. T think he will have to contmue to wear -them.

Q. Will thev or will they not have to be changed from time
to time—the lenses?

"A. I think they will have to be changed from
page 83 } time to time.
Q. About how often?
A: Mavbe once a vear, or something like that.
Q. What’s the cost 1nvolved there?
- A. T don’t know—maybe $30. '
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Q. About $307?
AL $40. -
Q. $30 or $40?
A. Um-hum: .
Q. And you would antlclpate he’d have to have them
changed about once'a year?
A. R1ght '
Q. Now, how many total visits has the mother or father
brought the boy down to your office?
- We counted 36.
. Up until '63%
. 8/19/63, there were 36
. You know how many times he’s been back since then '?
. Yes. I have counted five more trips since then.
. Five more since then?
. Yes, sir.
You anticipate havmg to see h1m from time to time
in the future?
A. Yes.

@&@E@»b»

Q. How often do you say it will probablv be
page 84 b necessary for h1m to come back to your office for
a year? .

~ A. T think about three or four trips a- year.

Q. Three or four trips a year?

A. Yes.’ ‘

Q. And what are your normal charges per v1s1t for h1m?

A. It depends on 'how much work is involved. I’d say it
varies between six and $12. :

Q. Six and $12 a visit?

A. Yes. '

Q. You remember offhand, Doctor, how: lonv yvou kept him
in the hospital the second time?

~A. T think we just kept him in two davs the second time.
I don’t know whether he went in the dav befme surgery, or
the same day of surgery.

Q. Doctor Young, Dr. Duncan test1ﬁed there about a frac-
ture up over the eye, ‘and then one at the base of the skull;
the one you repaired, or whatnot, to lift the eve, that was bc-
low the eye, was it? -

~ A That’s right. * -

Q. Was it a fracture of the skull or bone below' the eye
itself?

A. That’s right; there were fractures all around the eye.
But the bone that forms the:floor of the eyeball socket is a
very thin bone, and it was impossible to determine what hap-
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Apened to that right away. There ‘were_ fractures
page 85 } all around, and this bone back inside which forms
the roof of the sinus, and the floor of the orbit—

Mr. Turk: Your witness.
CROSS EXAMINATION

By Mr. Spiers:
Q. Dr. Young, you attribute all of what you have testified
to from this particular accident, or can you say?
A. T would attribute all of it to the accident, with the pos-
~ sible exception of the droop of the eyehd—and only make
that exception because drooping eyelids are fairly common,
and-unless I’d seen the child prior to the time I did see him,
I wouldn’t be able to say whether 'he ’d had a drooping eyelid
- from birth.
Q. Is the drifting of the eye out or in also fan’lv common
:among children?
A. We see it commonly, because we are deahno' w1th peo-
ple with bad eyes all the time. But I think it’s—
Q. It’s not an unusual occurrence, is it? I have got one.in
my family, and you know lots of people who do? -
“A. Um-hum. -~

Q And you don’t know what - thls young fellow’s . V1S10n
was prior to the accident, either? .
A That s right.

RE- DIRECT EXAMINATION
By Mr. Turk: -

' Q. There’s no guestion in ‘your mind but what
page -86 } all of the complamts came from thls acmdent? -

Mr. Spiers: He’s answered the questlon.

The Court: You have been over that..

Mr. Turk: You asked him about it? - : :

The Court: You have been over that. That’s not respon—
sive to cross-examination. :

My Tark: T eXCept to the’ ruhng of the Court

The witness stands aside. -
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CHARLES L. SHELTON,
a witness of lawful age, sworn, in behalf of the Plalntlff
testified as follows: : . ,

DIRECT EXAMINATION.

By M. Turk:
: Q Would you please state your name?

- A. Charley L.. Shelton.

Q. Charley Shelton?

A. Yes. : .

Q. And what is your relatronsh1p, Charley, to Bobby Lee
Shelton? i

A. My son.

Q. He is your son? -

A. Yes. '

Q And how old was he at the time this m1shap occurred‘?

. A. Three. :
page 87 + - Q. Three years old?
: A. Yes:

Q. And where was he hospitalized followmg the accident?

A. Over here at Radford Hospital.

Q. Now, 'you were his father, and responsible for his sup-
port and mamtenance?

A. Yes. ‘

Q. Have you or have you not incurred certain hosp1tal
doctor, medical bills, and so forth in connection with the*in-
jury that the little boy received?

A. Yes.

“Q. Have . you eomplled a list of those, showing the total
amounts that you have incurred at various places?

A. Yes, sir.

Q. Would you read off. there the names of the doctors?

" Mr. Spiers: I think that is improper. And I believe that
with an adjournment or recess, and a statement showmg these
bills, probably we can agree- on them.

(The followmrr exammatlon of the witness Charles L..
Shelton took: place in chambers )

BV Mr Turk: .
" Q. Charley, would you go forward. and tell how

page 88 } many times it was necessary to take the little boy
down to Dr.: Young?-
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A.. From.here?
Q. Um-hum.

Mr. Spiers: - I agree to that.

Q. Was it necessary to make any trips to Roanoke, other
than the times you took the little boy to see Dr. Young or
Dr. Brobst? Why was it necessary?

A. Well, when he was in the hospltal we had to come back
home. and go down again. :

Q. Was it necessary for you to go visit him?

A. Yes, sir.

Q One of you had to stay with him all the time?

One of us had to stay all the time.

The Court: In other words, these tr1ps are the 30 days
he was in the hospital? The testimony is not 30 days in the
hospital in Roanoke; the testimony is 16 days in Radford, and
12 days and 2 days in Roanoke.

Q. Did you have to make any other trips, Charley?
A. T expect there ’d been two trips a day, one of them com-
1nc, and going.

Mr. Spiers: I don’t think the Defendant is liable for that.
The Court: I am inclined to agree with him on that. I
think he would be entitled to have someone stay
page 89 } in the hospital with a three- or four- or ﬁve-year-
child. .
Mr. Spiers: I don’t think you can antlclpate that the
father would have to lose 25 days from work.

Q. How many days did you lose?

A. About 25. s

Q. Why was it necessary for you -to. stay oﬁ’? o

A. Well, wife, she had to stay there day and night—she
couldn’t do it—she had to get some rest. -

Q. And how much did you average a day where you work?

A. Roanoke Electric Steel—I averaged twenty-five or $30
a day. g

Q. At Roanoke Electric Steel? Charley, you had to go
to Roanoke every day, didn’t you? - :

A. That’s right. (Indicating paper) And- there are in-
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cluded in here eight tr1ps to the doctor When he was in the
hospital over there, didn’t have nobody to stay ‘with him but
the wife. .

The Cou1t I interpret this to mean the 20 days lost
from work for Roanoke Electric Steel he wasn’t working.
‘How was it lost? .

Mr. Turk: He had to stay off He was supposed to be
working, but he couldn’t. work because he had to stay there.
You can question him..

The Court: Let me ask h1m this:

page 90 } By the Court:

Q. These 25 days lost, are those ‘the days you
took the boy to visit Dr. Young down at the hospital, or
down to his office, and brought him back?

A. And while he was in there.

Q. And while he was in the hospital? .

A. Because one of us had to stay there all the time—and
some of us when he was up here in Radford.

The Court: - Well, he’s had 40 trips to Dr. Young’s office,
besides the time he was in the hospital. I would think he
would have missed 25 days taking him down and back.

Mr. Turk: I want to be honest with the Court—she took
him most of the time for the office visits. It was necessary
for him to lose work—a kid that small, around the clock, one
of them had to stay with him. . ‘

Mr. Spiers: The maximum was 14 days he was in the
hospital. :

Mr. Turk: He was in 16 up here.

Mr. Spiers: You :are counting up here, too? ;

Mr. Turk: You can question him as much as you want to
about that.

The Court: Here’s the quandry that the Court’s in: The

Jury can only return. a verdict, if they find a ver-
page 91 }.dict in your favor for proven damages, they can’t

speculate on it. As of right now, it’s not clear to
me where he was on those days, -or ‘the reason for it. You
examine him and see if you can understand. 4

By Mr. Tark: (Continuing) ° R '

Q. Charley, when the boy—weré you Workmg at Roanoke
Electric Steel 4t the time this accident occurred?

A. Yes.
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Q. D1d you or d1d you not—were you requlred to lose any'
‘time- from work during the 16 days he was up. here 1n the
hospital? :

‘A. Yes, I was.

Q. And if so, how many days d1d you lose during the 16-
day period he was in the hospital? . _ _

- A. Best I recall, was either 10 or 11 days ,

Q. The first t1me"l Why was it necessary for you. to ‘take
off from work 10 or 11 days?

A. So me and my wife taken turns about staying W1th h1m

Q. Did you:stay with him half the time and your wife half?

A. Yes.

Q. Did you have anybody else in your family that could
. : do it? You have any other children, or anything?
page 92+ A, Her sister, she come in the daytlme and let

us go to the house and rest.

Q. Now, then, how about the time when he was hospitalized
on the two occasions in Roanoke; was it or was it not neces-
sary for somebody to be with the little child at all times?

- A, It'was.

"Q. And who were the people that stayed and tock care of
him?

A. Me and my wife.

Q. Did you or did you not have to lose any t1me from
work during the two periods he was in the Roanoke hospital?

A. Yes, sir.

Q. How many days did you lose from work then?

A. T believe it’s 7 days they let me off when he had that
first operation.

Q. Seven days when the first—

A. Yes.

Q. What were you making per day then?

A. Average twenty-five or $30.

Q. Twenty-five or $30? Then— :

Mr. Spiers: A lot of difference between those two' ﬁO'ures
Twenty-five or $30 a dav that s a lot of money $ a day dif-
ference.

Q ‘How much-did you run up'to somet1mes on your earn-
: -+ ings per day? - -
page 93 } A. Some days I have made $50
Q. What was your average da11y Wage?
A. It average fwenty-five. -
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Q. Did you ever make any less than twenty- ﬁve?

A. No, sir.
20Q.7 Then.«dutring the. second operatlon how many days, if
,b.ny, .did youlose? .. if

A. Idon’t knew: I believe 1t was: two the last tune he was—

Q Two days? . .

. A::(The'witness:nods his head). :

Q Did you or did you not lose any other time from work,
rother-than the:time he :was:in the hospital at three dlfferent
tlmes? '
x:A.:'Yes. When-they first wanted to bring him down to the
hoslptal I got off from work to take him down there to take
h1n:1 to the hospital.

i Q. Were you off any other time?

A. After he got out I went back two or three times and tak-
en him down there to see the doctor and see what they thought
about it.- .

Q. You work in Roanoke?

A. Yes, sir.

Q. All right. On any of the days you got down here—

you have got trips to Roanoke to see Dr. Young
page 94 ¥ and Dr. Brobst, and you were going to Roanoke
anyway to work? ,

© A. Yes, to work.

Q And some of those trips down 1nc1uded the same day
you now say you lost time from work, do they not?

A. I didn’t get that.

Q. Some of the days.that you say thvat you lost time from
work to take your son to Roanoke you have added into your
‘trips also, haven’t you?

A. T didn’t work that day. :

Q. You have added a trip to Roanoke as cost and yet you
were going to Roanoke to earn the money in the first place?

A. Yes.

Q. And you have here 30 trips from Radford to Roanoke
for v1s1t1ng your son in the hospltal“l
- A Yes) sir. :

Q And he was there 14 days right?

. (The witness does not respond)

Mr. Spiers: That would have meant he went back and
forth an average of more than two a day, all the way from
Radford to Roanoke and back

Q. Now, you didn’t do that, did you, Charley?



Robert Lee Shelton v: Kathryn Nelson:Mullins 5
‘Charles L. Shelton v. Kathryn Nelson Mullins

Chmles L Shelton
A NO . :
© @:-So you went to-Roanoke, you:saw Dr.. Young 40 tlmes,
and you saw Dr. Brobst 6 t1mes——that s out: of . the hospltal
but at their -offices; is that.correct?.
page 9} A. Um-hum.
Q. D1d you ever go, or did Pauhne take h1m all
the -time?{
~A. She took him part of the time and I went with- h1m part
of the time.
" Q. And the part of the time. you went with her you took
off from work?
A. That’s right.
Q. But the part of the time that she took him, you didn’t
have to go, did you? You just—
"~ A. I felt it was necessary for me to go.
Q. What caused you to think that? Didn’t she do 1t satls-
factorily all the other times?
A. I wanted to talk to the doctor.
Q. You wanted to?
A. Yes.
Q. Now, you said you took off a day once when you took
him to the hospital?
A. Well, took him down one evening—that was the last
time T had to stay two days.
Q. Took him down at night?
A. Late one evening about 4:00 o’clock, in the evening.
Q. Well, had you worked that day?
A. No.
Q. And you took the whole day off to take him
page 96  down in the evening? ,
' A. (The witness does not respond)
Q. And you work right there in Roanoke?
A. Salem.
Q. Hum?
A. Work in Salem.
Q. Out from Roanoke, Roanoke Electrlc Steel? And what 8
your hourly wage?
A. Well—
(). What was it in 1960, let’s put it that Wav”?
‘A. $1.25 an hour. -
S Q. $1.257 ‘
A. Plus tonnage.
Q. Plus tonnage?
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A. Well, they got it set up, more steel. you run, the more
money I— S
. 4Q. 1s that.what. you run, or what your crew runs, or—
. A. What the mill mien run. S :

Q. What the mill men.run?

A. Um-hum. R ; S
.0 Q. And you.get thé tonnage after.a certain point, is that
right? S
A Yes, oo o .
Q. But your base wage was $1.257
page 97} - A. Base was $1.25.. S

Q. And your base day was 8 hours, wasn’t it?

A. Sometimes nine, and eight and a half. '
. Q. Eight to nine hours, at any rate?

A. Yes. ‘

The Court: . If you can stipulate a figure here—if you can-
not, we’ll have to let him testify to it, and let the jury decide.

Mr. Spiers: I°d like to point this out to the Court now:
Here he has in here—and you’re going to allow it to go be-
fore the jury—whether you exclude it subsequently or not—
30 trips to see the boy in the hospital.

The Court: I am not allowing that paper to go to the
jury. If you can’t agree on the figure covering those items,
then he’ll have to testify to them before the jury—and you
have the right to cross-examine him on each.

Mr. Spiers: I don’t want it before the jury. Here’s a
man who says he averages $25 a day, and on the basis of his
base pay, he worked anywhere from 16 to 20 hours a day.

Mr. Turk: He gets tonnage, he told me.

The Court: I will allow him to prove the damages, and

the jury, of course, will be instructed, as they al-
page 98 } ways are, not to speculate. What are you willing
to stipulate on that?

Mr. Spiers: I am willing to stipulate—and I don’t think,
really—I might be going overboard— I-am willing to stipu-
late 46 trips to Roanoke, round trips, at 7¢ a mile, which is
$270.48. I am not willing to stipulate, and I object to any
lost davs from work at $25, or any other figure, on the part
of Mr. Shelton, other than maybe right in the beginning when
the child was first hurt. : ' -

The Court: I think they have a right to show the neces-
sarv lost time. C : :

Mr. Spiers: And then you are going to -allow him to talk
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about 30 trips to Roanoke to Vlslt that ch11d in the hosp1ta1
and et cetera—I have no idea what that is.

The Court: I don’t.-know what:he’s going to testlfyt That
sheet will not go in. T don’t know what Mr. Turk 1s gomg
to ask him, -

Mr. Splers I assume he W111 ask. hun what expense was
incurred—and 1’d-like the Court to know-ahead of time that
I object to this type evidence on lost wages, on the basis of
what he’s already testified to, as well as those additional 30

trips, as not necessary or not forseeable for any
page 99 t Roanoke doctor.

: The Court: I am going to let him examine him
on h1s lost wages for necessary days in looking after the
care of the child—what they were, I don’t know—I can’t
tell. :

Mr. Spiers: I except to the ruling of the Court.

The Court: " He’s entitled to some lost Wages

Mr. Spiers: I don’t think so.

The Court: He’s entitled to Whatever he can prove
" Mr. Spiers: I am like you—you don’t know what he’s go-
ing to testify to. I know what he testified to in chambers—
and not shown to be necessary. Under the conditions, the
Court can’t tell—and the jury can’t tell, and shouldn’t be al-
lowed to speculate about that. I except to the Court’s ruling.

Mr. Dalton: Can we stipulate on 62.35 years as the re-
maining life expectancy? v

Mr Spiers: If you say that’s what this table shows, I will
believe it. ; .

Mr. Dalton: That’s what it shows.

The witness stands aside.
(Court and counsel return to 'open court.)

The Court: It has been stlpulated between both sides that
the travel and loss of time and wages of the father of the boy
during the three times he was in the hospital, amounted—

v and the doctor bills and the hospital bills—
page 100 } amount to $2516.83.

MRS. MAMIE EPPERLY,
a witness of lawful age, sworn 1in behalf of the Pla1nt1ff testi-
fied as follows
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DIRECT EXAMINATION

By Mr Turk o : MU e L s

Q Would you please state your name? -
~A.-Mamie Epperly.
.~ Q. Mamie Epperly? And what is your professlon?- R
" A T-teach the second grade...
Q. And how long have you been a school teacher in the

public schools?

. 35 years.

35 years?

. Um-hum. .

Do you have in your class one Robert Lee Shelton?

2 Yes, I do. .

And that is he s1tt1ng over here“l

. Yes.

. All right. Would you go forward and tell the Cou1t

a.ud jury What you have found from the test, and everything

that you have around, what his intellectual ablhty, or what-

not, is?

@»@&@»@»

A. We give mental maturity tests each year,
page 101 } and he was.abové average in intelligence; he was
at the top of my class—one of the top ones. '
Q. Intelligence-wise?
A. Intelligence-wise. :
Q. What group do you have him in in the various 1ead1no
groups in your room?
A. T have him in my lower group.
Q. In the lower group?
A. Yes.
Q. And why do you have him in the lower group?
A. He doesn’t see well, and he calls words wrong and gets
them confused.
Q. How long have you noticed, has it been noticeable to
you, Mrs. Epperly, that the little boy couldn’t see r1ght?
A. From the beginning.’
Q. From the beginning?
A. Yes—I have taught too long. I began to observe im-
mediately.
Q. How much of a problem have you observed that he has
there with his seeing?
A. Well, in his oral work he is very good. -
Q. Just ‘ask him questions and things?
A. Yes, in the arithmetic and spelling and the Work that I
teach him. But in the work where he has to use his notebook
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—his readmg book he 1s—I have some very, very

page 102 } good readers, excellent above average; and ‘hé

can’t kéep up with them: He i is; slow. ::But- h1s,1n-

telligence is right at the top, in comparison:with my: other
children. He’s at the. top—one of: those at the.top,; and he’s

very alert and very eager to learn does not waste t1me He s
amnice little ‘boy. . : Dot T e o

Mr Spiers: No questions.

The w1tness stands as1de

Mr. Dalton I beheve we agreed to stlpulate the life ‘ex-
pectancy of the child to be 62.35 years—he has 62. 35 years
The Court: Let the record so show. v

MRS PAULINE TOLLEY SHELTON :
a witness of lawful age, sworn in behalf of the Pla1nt1ff tes‘rl-
fied as follows v

DIRECT EXAMINATION.

By Mr. Turk:

Q. Would you please state your name?

A. Pauline Tolley Shelton.

1% And how old are you, Mrs. Shelton?

35.
Q. And what relation are you to little Bobby Lee Shelton“?
A. He’s my son.
Q. I believe the evidence is that he was injured
page 103’} in an automobile accident on September 2, 1960%
A. Yes, sir. -

. Is that r10~ht9 ‘
. Yes, sir. o
. Where did this accident occur?
. Up on 7th Street. '
.Up on Tth Street?
. Yes, sir.
. How old was Bobby Lee at-that time?
. Three.
. Three years old? ‘
. Yes, sir. T
. And where had he been pr1or to thls aco1dent for an
hour or so before?

@>©>é>©>o>©
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A. Well, he’d been up playlng W1th thls other 11tt1e boy.
Q. What little boy was this? -
'A. Little David Sutphin.. .
Q. David Sutphm?
A. Yes, sir..
Q. Where did David Sutphm hve?
A. Right beside of Alfred’s. ‘
Q. Beside of Alfred’s house?
A. Yes, sir.
Q. And then had he come home, or had you
page 104 | gone and gotten him?
A. Yes. '
Q. You had gone and gotten him?
A. Yes, sir. ‘
Q. And he came on home?
A. Yes, sir.
Q. And then what did you discover when you got home,
or whatnot?
A. When he had gotten home I noticed he had a toy that
belonged to the other little boy.
Q. How old a little boy is that little Sutphin boy, approx1-
mately?
A. I don’t know now.
Q. You know then?
A. Six or seven, I think—I'm not sure. I don’t know how
old the child is.
Q. Six or seven at the time?
A. Um-hum.
Q. And that’s the little boy he had been playing W1th?
A. Yes, sir.
- Q. You say you d1scovered he brought a toy home?
* A, Yes, sit.
Q. And then what did you intend to do, or what did you do
then?
A. T told him he shouldn’t have brought if,
page 105 } we’d have to ‘take it back, and I started on back
up the road with him."
Q. You say ‘‘up the road’’; how did you go from your—

pomt out to the Court and jury where your house 1s located’

in relation to this map. Do you see how the map is drawn
now?

A. Um-hum. Here’s the mail box, and it’s a path—I don’t
know whether I'm pointing—right across here, -then we was
gomg up this path. And I could see it' wasn’t any cars com-
ing, and he was several feet in front of nie, and I told him
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to go ahead and cross the street. And he was standing rlght
along here. _

Q. Now, when you say - “he was stand1n0'”—would you

take this penc1l and mark there where he was standing?

A. T would think he was standing right along here.

Q. That’s in close proximity to the water meter isn’t it?

A. Yes, sir.

Q. Would you put your initials there beside that dot‘l Now,
when he went on across the road there, Pauline, you say
there was no traffic coming in either dlrectlon”l

A. No, sir. -

Q. Then how far up, or whatnot, on the bank did the little
bhoy go?

A. Well I would say six or seven feet.

Q.. Did he or did he not ever get back as far as the post
or the tree?

A. No.
page 106 } Q. He did not?
A. No, sir. '

Q. You say there was another little boy there somewhere
in the vicinity?

A. Yes. He was standing right beside of him.

Q. Where was this other little boy standing?

A. He was in the—say Bobby was standing here, the other
little boy was standing up in the yard a little bit further
than he was.

Q. Do you remember whether or not the other little boy
was level, even with, or back of the tree or post, or—

A. No; he wasn’t standing behind them, either.

Was he in front, or to the side of them, or where was
the other little boy?

A. As best T can—well, he had to be standing right here
next to Bobby, because he was close enough to hand the toy
hack.

Q. He handed the top baok”l

A. Um-hum.

Q. And he was there on the bank?

A. Yes, sir.

Q. And then what happened, Pauline? SE

A. Well, T was—kept walking on towards the street and
T .seen Bobbv turn—well I didn’t know what he was going to

do, when I seen her coming, and I hollered,
page 107 } ‘“‘Bobby, go back,”’ and throwed up my hand and
motioned.
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Q. How long, Pauline, would you say that Bobby had been
over there where you marked with that pencil mark there
between the post and the tree and the road?

- A. Well, every bit of five minutes, maybe a little longer.
. Q. (Indicating) There? _
~A. On the other side of the street.

Q. On the other side of the street?

A. Yes, sir.

- Q.- All right. And you hollered for him to stay back ‘or
something?

A. Yes. '

* Q. And where was this car then that you saw approachmg“l

A. She was just a little bit past Sutphm s house when I
noticed the car coming.

Q. You noticed the car coming?

A. Um-hum.

Q. Well, now, was or was not the little boy in plain sight?

Mr. Spiers: If Your Honor please, I object to the nature
of these questions. She’s testified to where he was, and he’s
leading the witness.

The Court: You can question her, Mr. Turk.
page 108 1  Mr. Turk: I apologize.
. The Court: It calls for a conclusion of the wit-
ness from the point of view of the driver of the automobile.

Mr. Spiers: That’s the point I had in mind.

Mr. Turk: T would except to the ruling of the Court, Your
Honor, in not being permitted to ask the questlon ‘

The Court: All right.

By Mr. Turk: (Contmumg) A
Q. You saw the car coming; had it or had it not slowed
down, or anythmg, at that time? ,
A, No, sir.
Q. Had not?
A. No, sir.
Q. And how fast, Paulme, Would you estimate that car.was

traveling?

Mr. Spiers: If Your Honor please, I Wo_uld like to object
to the questions, and I’d like to state in chambers my reason
therefor. » : :

The Court: I will sustain the objection: I will see you-in
chambers. : . .
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(The followmg took place in chambers )

“Mr. Spiers: My ob3ect1on is twofold Your Honor In the

place, the witness testified she first saw the car

page 109 } when it was between the two houses, as I remem-
ber, or just beyond.

The Court: "At the Sutphin house.

‘Mr. Spiers: And that she looked at it and then looked
back at her son and told him to go back. There’s no indica-
tion from her that she saw the car travelling for a sufficient
length of time to judge the speed—and that she did so. And
my second ground of this objection is something that is in
the Court record, but of which the Court is not cognizant.
Pursuant to your Order, we took discovery dep0s1t10ns, in
which Mrs. Tolley testified that the basis of her estimate for
speed was experiments conducted over a month—about a
month later, I believe, when she had her husband drive a car
up the street; and that she recalls telling the police that it
was around 95 or 30 miles per hour— now it’s 40 miles per
hour. These discovery depositions are part of the Court rec-
ord. If that’s the basis of her opinion, I think it should be
excluded.

The Court: The basis of my sustaining your objection was
the form of the question: ‘‘did the car ever slow down?”’
And she had just said the first time she saw the car was at

: Sutphin’s house—not having seen it prior to
page 110 } then, she couldn’t testify as to whether it had
slowed down.

Mr. Spiers: That’s the first ground of the objection. I
wanted to go further, because if the jury hears her say 40
milés per hour—in fact I can bring out it’s based on a late
experiment.

Mr. Turk: Similar cases say an ordlnary person is quali-
fied to give their layman’s estlmatlon of speed—it doesn’t
take an expert to judge it.

-Spiers: Your client on' discovery said she dldn’t
know, except based on experiments.

Mr. Turk: You can contradiet her.

‘Mr. Spiers: I don’t think it’s admissible; and I think that
if that is going to be what her testimony is based on, it’s
certainly not admissible.

Mr. Turk: You have got thé right to cross-examine her.

Mr. Spiers: I am objecting now on a matter in the Court
record.




" Supreme Court of Appeals of Virginia

Pauline Tolley Shelton.

The Court: As the testimony stands, I’d have to sustain
the objection right now. As I understood her testimony, she
was looking at the children, and noticed the car at the Sut-
phin residence. It’s been testified that was how many feet?

Mr. Turk: She just said about the Sutphm
page 111 } residence.

Mr. Spiers: Mr. Clements has testified that
the distance between them was—I don’t remember now.

The Court: It’s a very close distance in there.

Mr. Turk: And then assuming it was at the beginning—
put it up close to 200 feet. ,

Mr. Spiers: I think this, Judge: Why I am so concerned
about this point, they can get around the Court ruling by a
little more foundation. Her estimate is based on an experi-
ment a month later—which she testified to under oath before
this gentleman. It is not admissible. I believe Pauline is hon-
est enough to state she didn’t form any opinion at the time,
and told the police it-was 25 miles an hour.

Mr. Turk: She told what?

Mr. Spiers: In the discovery depositions.

Mr. Turk: I haven’t seen them.

Mr. Spiers: I am advising the Court. -

Mr. Turk: When did you file them with the Court‘l Have
you ever filed them?

Mr. Spiers: I have got them on my table.

Mr. Turk: They are not part of the record, or anything,

unless they are filed with the Court papers.
page 112 }  Mr. Spiers: They were taken pursuant to an
order.

Mr. Turk: Taken pursuant to agreement, but they have
never been filed, or anything.

"~ Mr Spiers: You can mark them filed right now. I am
going to use them.

Mr. Turk: As I understand, the Court has sustained the
objection fo the question that I asked and I except to the rul-
ing of the Court, and we will proceed to examine the witness.
I am not, as I understand it—you are not precluding me from
asking any more questions regarding speed?

The Court: No. '

(Court and counsel return to open court.)
By Mr. Turk: ( Contmuuig)

Q. Pauline, you noticed the approaching car; was it to
vour right or to your left? ' :
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A. It was to my right.

Q. Coming down the road to your right?

A. Yes.

Q. Now, how far up the road would you estlmate, in feet,
the car was away, just roughly, to your right up there?

A. Before I seen it?

Q At the time you saw it? .

A. (The witness does not respond)
Q. You can point out, if you don’t know feet
page 113 } you can point out here some distance, or some—
thing.

A. I’d say every bit of 350 feet back from where I was.

Q. About 350 feet back from where you was?

A. Yes.

Q. To your right?

A. Yes.

Q. How long—then did you or did you not observe the
antomobile, Mrs. Shelton, as it came on down the road?

A. I knew she was coming at a very fast speed.

Q. When you saw it coming there?

A. Yes.

Q. And where was your little boy at that time?

A. He was still on the bank.

Q. Was he or was he not—was he in front or in back ot
the trees and posts? : -

A. No, sir.

Q. Where was he? :

A. I mean not in the back of them; he was standing—

How many feet would you say he was standlng there

from the edge of the hard surface?

A. Six or seven.

Q. Six or seven feet?

A. Yes.
Q. And what did you do, Mrs. Shelton?

page 114} A, Well, when I 'seen Mrs. Mullins coming,
and Bobby had: turned around, and. I motioned

for Bobby like this (the witnéss gestures) and hollered for
him to stay over there.

Q. To stay there?

A. Yes, sir. :

Q. And what happened to the Mullins car?

A. T don’t know. Next thing I knew she had stopped, and
I seen Bobby laying in the road.

Q. When did you first notice she started to slow down her
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automobﬂe and stop?

A. Well, I don’t know whether she did, or not, because 1
was Watchmg him. -

.Q Um-hum. Did you see h1m at the—dld you see the im-
pact—could you see it?. o , N
. A. No, sir.

Q. Why couldn’t you?

A. Tt was between the car—her car was between me and
him.

Q. As you were standmg there was the httle boy to your
left or to your right?

A. ‘Well, he was diagonally straight in front of me-—he
would be a little bit to my left. o

Q. He was toyour left?

A. Right. : _
Q. And you saw her coming to your right?
page 115+ A. Yes, sir.

Q. And then she was between your line of
vision and the little boy?

A. Yes, sir.

Q. And then can you remember Pauline, where the 11tt1e
boy was lying in the street?

A. He was past Alfred’s driveway; he was just about a,lond
here where Mr. ‘Whitt pointed out. v

Q. Where Mr. Whitt pointed-out?

A. Um-bum.

Q. And where did Mrs. Mullins stop her car?

A, She was back here, back behind Bobby a little bit.
" Q.- Back behind- Bobby? g

A. Um-hum.

Q. Did she or did she not clear the drlveway, going—
~ A. If you make a sharp turn you could have gone 1n Al‘
fred’s driveway.

Q. You could have 0'otten in Alfred’s drweway?

A Yes, sir. .

Q. She wasn’t blockmg the driveway!?

A. No, sir. _

Q. Now, Mre Shelton; do vou drive.an automobﬂe? o

A. Yes, sir. ‘

Q. You do?

A. Yes, sir.

page 116 & Q. Do you observe automobiles, and you drlve?
How long have you been dr1v1ng”! :
A. Ever since ’44.
"~ Q. Ever since ’441?
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A; Yes, sir. '

Q. Now, based on your experience as a driver and observ-
ing automobiles, and everything, would you say, to the best
of your knowledge and belief, that this lady was or was not
speeding ?

Mr. Spiers:- If Your Honor please, he s leadmg the Wlt—
ness—been phrasing his questions that way all day :
The Court: Yes.

Q. Mrs. Shelton, based on your knowledge as a drlver and
your observance from automobiles, and everything, how fast
would be your best estimate as to the speed that thls auto-
mobile was making when you first saw it? .

A. Every bit of 30 or 35 miles an hour.
~ Q. 30 or 35 miles an hour?

A. Yes, sir.

Now, what happened there when—after the accident
happened and the little boy was lying there in the street?

A. I didn’t hear you.

Q What did you do then after the mishap occurred there?

- A. T run to Bobby, and he wouldn’t answer me,

page 117 } and I went running into Alfred’s yard, and he

met me, and he seen what had happened, and he

grabbed him and says—I don’t know whether it was Mrs.

Maullins or him said, ‘‘Let’s get him to the hospital’’; and Al-
fred picked him up, and Mrs. Mullins drove to the hospital.

Q. Hum. Allright. And then did you go on to the hospital?

A. Later; yes, sir.

Q. Later?

A. Yes, sir.

Q. How much later?

A. Well, it seemed like a long time, but 1 guess it was
every bit of ten or fifteen minutes before I could get there.

Q. But you could get there? :

A. Yes, sir.

Q. And how long did the httle boy stay in the hospltal?

A. No, sir.

Q. He did not?
~A. No, sir.

* @ And how long did he stay in the hospltal?

A. 16 days. :

Q. 16 days?

A. Yes, sir.
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Q. And was it necessary for somebody to stay with him,
and all, when he was in the hospital?
page 118 }  A. Yes, sir. '
Q. And how was he when he came home?

A. Well, he was all right. We had to watch him so that he
wouldn’t tall and get a lick on his head. : '

Q. And how were his eyes when he came home?

A. Well, we hadn’t noticed his eyes until Dr. Duncan men-
tioned it, and then after he did, we could see it ourselves.

Q. And did— :

A. Of course, he had that deep wound there, you know,
and had that skwinch or draw on it—you could tell that. But
as far as the sight or pupil, or anything like that, we hadn’t
noticed it. )

Q. Now, Pauline, how does it affect him now-—his vision
and seeing things? What problems do you notice that you
have with him? _ )

A. Bobby gets nervous at times, and as far as his playing
and things, he does real good in doing his homework from
school; he does real good except his reading. He can’t—his
words that he knows, he wants to call them something else.
One time he will read it right, and maybe the word will be
down in there he had missed. o

Q. Um-hum. Does he do anything else that tells you that
he can’t see right out of both eyes?

A. Well, it comes and goes, where I notice it—like if he

was going to sit something down, he missed it
page 119 } —and he just don’t judge the distance, or some-
thing.

Q. Um-hum?

A. At least not seeing so many different things.

Q. Bumps into objects? ' '

A. Yes. '

Q. How long has he been wearing glasses? :

A. The glasses that Dr. Young put on him, I guess it was,
61 or ’62—I don’t remember. ' :

Q. Has he been wearing glasses ever since that time?

A. Yes. T o

Q. Did he have to wear glasses before this thing occurred?

A. No, sir. .

Q. Do you have any trouble keeping glasses on him?%

A. Right at first we did. T felt like it was because he had
to get used to them. And sometimes now he takes them off.
And in playing—and he says they rub his ears—and I reckon
he’s working up an excuse to get them off. ' :
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Mr. Turk: Your Witness.
CROSS EXAMINATION.

By Mr. Spiers:
Q. Mrs. Shelton, T believe you said that the Mullins’ -car,
when you first saw it, was a little past the Sutphin house"l _
A. Yes, sir.
Q. Is that what I understood you to say? And
page 120 } T believe you testified here that at that time she
: was 350 feet away?

A. Roughly.

Q. From what?

A. From where I was.

Q. That would be to your right?

A. Yes, sir.

Q. Then how far was she from Where Bobby was?

A. Well, Bobby was just straight across in front of me.

Q. You told Mr. Turk he was a little to your left?

A. That’s right—but wasn’t that much off, I wouldn’t
think.

Q. Well, it would be around 350 feet, you think?

A, Yes, I do.

Q. And you saw her then while she was coming down a
little hill, didn’t.you?
A. No, sir; I didn’t see her car—she had done come off the
hill before I noticed her coming. .
How far back is the hill, you know?
. No, sir; I don’t.. .
But she had already come off the hill?
. Yes, sir.
And then is there a slight dlp, or anything?
. I don’t know.
Q. I believe you testlﬁed in this case earlier,
' page 121 + did you not, in a criminal hearing whlch was held
September of 19607
A. Yes, sir.
Q. And did you not also give to the police a siatement
shortly after this accident, W1th1n two days after this acci-
dent? .
A, Yes, sir.
Q. In connection with the event? And did you not also testi-
fy on discovery depositions on October 17, 19647

O O >@
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A. Yes, sir.
-Q.:With reference to the distance, do you recall; when you
testlﬁed in the criminal hearing of this case, that your .esti-

mate of -distance;-when you first saw the -vehicle operated by

Mrs. Mullins, was 90 feet from where the accldent oecurred?
A. T don’t know. :
Q Do you deny -that that was your estlmate?
. A. No, T don’t deny it. I don’t know. '
Let me ask you: Do you recall when you testlﬁed Octo-
ber 17 of 1964, you were sworn and you were under oath were
you not? .
. A. Yes, sir. .
Q. And do you recall what your estlmate of dlstance was
at that time?
A. No, sir; I don’t.
Q. Do you recall testifying that it was 150 feet from. the
point of impact where you saw the Mullins car

'page 122-} first?

A. T don’t remember.

Q. Do you deny that you made that statement under oath?

A. No. I remember you asking me, but as far as the figure,
I don’t remember.

Q. You do not remember? And, now, since October 17,
1964, have vou discussed this case with anyone?
No, sir.
Have vou discussed it with your attornevq?
. Yes, sir.
'Have vou discussed it with vour husband?
. Yes, sir.
Have vou discussed it with Barbara Tolley Baxlev?
. They have asked questions, and I would answer them.
Have you discussed it with Shirley?
. Maybe—ryes.
As a matter of fact, vou discussed it within the family
qu1te some time before th1s suit was even brought, did you
not?

A. Yes, because she had asked about different things.

Q. Tsn’t it correct that in all your discussions with Bar-

OEOPOPOPOP,

'hara Baxlev that you never at any time indicated any speed

in excess of the speed limit?
A. T don’t remember that T did.
0. Isn’t it also true that at the time of your

: pave 123  testimonv in the lower court you did not testify

to any excessive speed?
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know. - - : . : -
7~Q. You did not know at the time? -This was right after the
acerdent, was it not? -~ - .7 : T

A. That’s right. i SN

Q. And isn’t it correct that also when the officers inter-
viewed you on the day, two days after this accident, you
told them nothing whatever about any speed in excess of the
speed limit? ‘ T o

A. That’s right. S

Q. As a matter of fact, you told them 25 miles per hour,
did you not? - B :

A. T don’t remember.

Q. Do you deny that is what you told them?

" A. No. I don’t deny it.

Q. Do vou recall that on October 17, 1964, when we were
taking this discovery evidence, you then testified you had
told the officers 25 miles per hour right after it happened?

A. No, T don’t remember telling them, but I think I did—
that she was doing that.

Q. And you say you do not recall about the distance at all,
whether 90 feet or 150 feet on these previous occasions?

A. No. :

Q. And you do not deny that was your testimony?

A. No, T do not. :
page 124} Q. Now, I show you Plaintiff’s Exhibit No. 2,
and ask vou if that accurately represents the
scene at the time this accident occurred?

A. Yes.

Q. And that’s looking down the hill towards the Tolley
house, is it not?

A. This is.

Q. The direction from which Mrs. Mullins came?

A. She was going this way, right.  ~

Q. Is this the Tolley house down here?

A. Down here, yes. ' :

Q. Would you mind walking up here, so we can show the
jury a couple of things. If you will hold this so the jurv can
see it. Is the mail box you are talking about this mail box

_right here? '

A. Yes. ’

Q. When you look back—now, going a little further, you
were down in this field over in here? :

A. Yes.

A When-theg had the hearing béfore T told them I-didn’t
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Q. When you were in that field and looklng to your right,
do you tell the jury that you were right up against the road,
or how far back away from thé road?

A. T don’t know my feet..

Q. Haven’t you testified on three different occasions it was

anywhere from 35 to 50 feet back away from the
page 125 } road at the time you first saw the car operated
by Mrs. Mullins?

A. T say every bit of 25 feet.

Q. Do you deny that you have already testlﬁed twice that
it was 35 to 50 feet?

A. No. sir; I don’t deny it.

Q. It could very well be 35 to 50 feet, could it not?—The
most recent testimony being on the 17th of October.

A. Well, I was further enough back that I couldn’t have
gotten to "him.

Q. You were some distance back in the field?

A. Yes,

Q. And heading in the direction of this mail box?

A. Yes.

Q. And right adjacent to it? Now, the walk or path you
speak of is on the west or east side of that mail box?

A. It’s on this side.

Q. That is towards east Radford?

- A. Um-hum. '

- Q. It doesn’t show on here—or does it?

“A. No.

Q. Is this the walk?

A. Tt comes out right up above here on the other side, I
say, three or four feet from the mail box.

Q And back in this field, I asume that your view was what

the jury could perceive—that there were trees
page 126 } along this side of the street?
A. Yes.
Q You saw Mrs. Mullins down at the bottom of the hill?
She was right along here—that is Sutphin’s driveway,
I asume——she was right along here when I seen her.

Q. And she had gotten to the Sutphins?

A. She wasn’t right at Sutphin’s house.

Q. And what kind of car was she driving?

A. T remember it was a black and white Buick. The year
I don’t know. 4

Q. It was a four- doot ear, wasn’t it?

A1 couldn ’t tell you. '
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Q At any rate When you saw ‘her she was travehng, you
now testify, at an excessive rate of speed?

A. (The witness does not respond).

Q. Is that what you said?

A. Yes, I think she was doing what I said.

Q. You did not think that the day it happened? You
thought that about a month later for the first time?

A. Right when they—Officer Whitt and them come to see
me, I couldn’t think straight.

Q. You didn’t arrive at your estimate of speed until over
a month after this thing happened, did you?

A. Well, T would watch cars, and I’d ask differ-
page 127 | ent ones how fast.

Q. Isn’t it correct, Mrs. Shelton, that the only
time that you ever sought to tell anyone what this speed was.
was more than a month later, when you and your hushand
got together, and he drove a car up and down on this street?

A. That’s right.

Q. That’s right? Now, you did not at the time of the ac-
cident think anything about that whatever—it was only this
month later? You did not accuse Mrs. Mullins, or did you
testify in court she was going 35, 40, or even 25 miles an
hour?

A. T didn’t hear.

Q. You never testified in court proceedings she was going
in excess of 25 miles per hour until today, and until October
177

A. Not a court; no, sir.

Q. This is based on the tests you and your husband ran
a month later? .

. Yes.

). And was that in the daytime or at night?

. Daytime.

. And what kind of car?

\. We had a 57 Chevrolet, I thlnk it was.

. What color?

. We had two about that time; one was green and Whlte,
and one was black.

page 128 ¢+ Q. You don’t know whether you had the green

and white or black?

A. No, I don’t.

Q. And who was driving it?

A. He was.
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Q. And do you know What speed he Was travehug, other
than; what he might bave-told you? Y

A NO, Slr Ido nOt oo T S R

Q. Was it in the morning or. afternoon? o

A. It was.in the afternoon.. =~ = o SRS

Q. Was it cloudy or bright? ’ s

A. No, sir; it was bright. -

Q. Were the leaves on the- -trees, or not?

A. That I can’t tell. -

Q. On the day of th1s -accident it was cloudy and over-
cast, wasn’t it? . ;

A. Yes, sir.

Q. And on the day of your test 1t was bright, you bdld—
bright and sunshine? v
A Um-hum.

Mr. Spiers: If Your Honor please, on the basis of .this
examination, I move that the testimony, with reference to
speed, be excluded and the jury be so instructed.

The Court: I overrule it, and let the ev1den(,e
page 129 } stand for what it’s worth.
. Mr.. Sp1ers I except to the ruling of lhe

Court.

. Mrs. Shelton, when did your estimate of the dlstdnee 2o
from 90 feet to 350 feet? Has that been a recent development?
You feel it was 350 feet?

A. Yes.

Q. Now, at the time you and Bobby were walking through
this field, you were heading back towards Alfred’s house you
say, to take this toy? .

A. Yes, sir.

Q. Is that correct? And you say he went on ahead of vou“’

-A. Yes, sir.

Q. Did you continue to walk?

A. T continued to walk on, yes.

Q. At the time he crossed the street were Vou in the middle
of that field heading towards Alfred’s house? Where were
you? Were you st111 in sight-of the boy‘?

A. Yes. :

Q. And then you say that no cars were commg in e1the1
direction ? :

A. That’s rlght
Q. And you allowed him to cross the street?

A. That’s right.
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Q. And you say he went across the street and
page 130 } stood in this yard for some five: m1nutes?
A. 1 viould say- that ‘yes.-

Q. I believe your words were ' eve1y b1t of ﬁve n‘nnutes”?

A. Yes.

Q. And then did you cont1nue to Walk towards h1n1 -Or-Were
vou just going to wait for hiin?% : :
. I continued to walk on towards h1m
Any other’ children around? - :
. No, sir—other than this one little boy
Just this one child?
. Yes, sir. : :
‘Where was he when you first saw hlm?
He was already in the yard.
Which part of the yard?
. Well, he was standing up in the yard.
Now, I don’t want to get you confused, Pauhne
. T am looking at it wrong, 1 thlnk
You mean over here?
. He was up in the yard and Bobby hollered to him-—and
it was a little toy gunm, is what he had—and he hollered to
him as Bohby crossed to go up in Alfred’s yard; David came
down in the vard more and met him.

Q. Weren’t there other children playing here between

~these two houses?
page 131+ A, No, sir. ’
Q. There were absolutely none?

»@»@e@e@>©>@>

A. None.

Q. And if Alfred testified he heard them playlng there, is
he mistaken?

A. They were probably playing in the yard when he came
home from work.

Q. T believe he testified that immediately after the accident
there was a whole group?

' A. No, sir; it was not.
- 0, He’s mlstaken in that, also?

"A. Yes. :

Q Now, you say this child was somewhere in this area,
and came out towards where Bobby was headmg, to?
" A. Yes, sir. =

Q. When they came together and met one another was
Bobby up on the bank?

A. No, sir; he wasn’t all the wav nn on the bank no.

Q. He never got to the top of the bank? -
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A. No.
Q. He just got part way up the bank?
A. Yes, sir.
Q. And you think he was about six feet or seven feet up?
A. Yes, I do.
page 132} Q. Is that estimate changed since October 17¢
A. Since we had this?
Q. Since you had this?
A. Yes.
Q. This was made three days ago, your estlmate?
A. T had shown Mr. Turk prior, where it was.
Q. You showed me, also, didn’t you, at the time we took
discovery depositions?
. Yes, T marked it.
Do you remember this sheet of paper you used?
. Yes, I do.
Does that show the-end of the walk at the Tolley house?
. I guess. You mean that is the walk?
Over here?
. This is Alfred’s house.
Where?
. Right here. :
This is Alfred’s dr1veway Now, we had this at my
office Wwhen you were testifying under oath, with your attor-
ney present? .
A. Yes.
Q. And it was in this condition When you put a couple of
marks on it, wasn’t it?
A. Yes.
page 133} Q. Now, this is the end of Alfred’s walkway,
as shown on that diagram—correct or incorrect
as shown there, 1s it not?
A. Yes, sir.
Q. Was your son nearer the walk or nearer the driveway?
A. He was nearer the driveway.
Q. And did you put an X on this drawmg to indicate where
your son was?
A. Yes, sir.
Q. Would you come up and show the jury where that was,
with reference to the end of the sidewalk?
A. Like this is for the sidewalk, and this is Alfred s drive-
way, and this is where 1 put my X.
Q. You drew that X, didn’t you?
A. Yes, sir.

OPOFPOPOPOF
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Q. And there is another X on there; can you tell us what
that might represent?

A. If I’m not mistaken, it’s where I was showing you I was
walking.

Q. And this is supposed to represent your approximate
location?

A. Yes.

Mr. Spiers: 1’d like to offer this as an exhibit, please.

(Defendant’s Exhibit B—Diagram produced
page 134 } during the deposition of Mrs. Pauline Tolley
Shelton on October 17, 1964.)

Q. Mrs. Shelton, you say you located the position Bobby
occupied just before this trial today, and showed it, or

pointed it out to Mr. Turk; is that right?

A. Yes, sir.

Q. Did you testify about the distance from the street, in
the discovery deposition we took on October 172

A. What do you mean, sir?

Q. Did you testify, or were you asked how far back from
the roadway your son was at this time?

A. No, sir.

- Q. You were not asked?

A. T was shown—I mean I showed it. But just roughly,
I think it was what we have testified now as seven or eight
feet.

Q. Seven or eight feet?

A. T mean six or seven feet.

Q). Six or seven?

A. Yes.

Q. Isn’t it correct that the following questions were asked:
(Reading)

“Q. With reference to the- porch where was the Sutphin
boy ¢
A. He was standmg right with Bobby.
page 135 ¢ Q. Were they at the porch?
A. They were standing about eight feet from
the street.”’
Q. Was that your answer to the question as propounded
to you?
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A Tt could have been eight feet—I wouldn’t be sure. I just
took one of these measurements here.

Q. Your testimony, until your counsel had a map drawn,
was eight feet; isn’t that right? '

A. Yes.

Q. And then this followed: (Reading)

“Q. I believe that at the Tolley home there are a couple
of brick or concrete columns?

A. Yes, sir.

Q. Are they right at the road?

A. No, sir.

Q. How far back from the road are they?

A. I’d say they are every bit of eight or ten feet back
from the road. My estimate might be wrong.”’

A. I was guessing on the distance, because—

Q. We are all still giving our best estimates?

A. That’s right.

Q. Getting back to the speed on the occasion of this dis-
covery deposition, I asked you this question: (Reading)

page 136 }  ‘‘Q. Based on your own estimates, you don’t
know?”’ ’

. And your answer was, “Nb, sir,’” about the speed; do
; 2

you remember that?

A. Um-hum.
Q. All right. Now, you have testified that Bobby crossed

the street, that he did not go up the bank, but was somewhere
between the road and the top of the bank?

A. That’s right.

Q. And the other boy was right beside him a little further
into the road—into the yard?

A. Yes, sir.

Q. You recall whether there was anything sitting on top of
those columns in the way of concrete urns, or flower pots?

A. Not at that time; no, sir.

Q. They were not, or you don’t remember?

A. I don’t know. .

Q. You recall testifying on October 17, 1964, in the dis-
covery deposition, that I asked you about the position which
your son occupied at the time of the accident, and you de-
seribed how he went toward the yard, and crossed the street;
vou remember that, don’t you?

A. How?
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Q. Your son crossed the street and went toward the yard.
You remember describing that to me?
A. Going to Alfred’s?
page 137+ Q. Yes.
A. Yes.
Q. I'd like to ask you if these questions were asked, and if
you gave the following answers: (Reading)

“Q. As the boy went up towards Alfred’s yard, you said
there was no cars coming?
A. That’s right.
Q. And he went ahead and crossed the street? I believe
at that time he was about three, was he?
A. Yes, sir.
Q. As he got to Alfred’s yard—is it above or below the
level of the street?
A. Tt’s a little above the street.
Q. Do you remember these questions and answers?
A. Yes, sir.
Q. They are correct, are they not?
A. (The witness does not respond)
“Q Did he go up the bank?
A. Yes, sir.
Q. Went up the bank?
A. Um-hum.”’
Q. Do you remember that answer?
A. Yes. And he went up to the bank, but he didn’t go all
the way up to the top.
, Q. He didn’t go all the way up?
page 138}  A. No, sir.
Q. And you didn’t bother to say anything
about that? (Reading)
“Q. With reference to the porch, where was the Sutphin

A. He was standing with Bobby.”’

A. That’s right.

Q. He was standing with 'Bobby"?

A. That’s right.

Q. The Sutphin boy—your son with the Sutphin boy?

A. Um-hum.

Q. Let me ask you if these questions were asked—and you
mav stop me at any time When I say somethlng you don’t
remember. (Reading)
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“Q. Tell us then What happened When you saw her, where
was she, with reference to the house—that is, Mrs. Mullins?

A. Alfred’s house?

Q. Yes.

A. She could see him as far back—around 500 feet.

Q. I didn’t ask you that. I asked you where she was When
you saw her car?

A. I’d say about 150 feet back.”’

Q. Do you remember that answer?
page 139+  A. Yes, sir; I remember telling that.
Q. That is not correct?
A. Well, I was just roughly speaking of the feet. I don’t
know, really, how far.
Q. Are you roughly speaking now—today?
A. Roughly.

““Q. From the house, or from the point at which she struck

the boy, which?

. From where she hit him.

150 feet back?

Um-hum.

And he was standing on the bank then?
Yes.

Talking to the—

Little Sutphin boy.”’

You remember that?

. Yes.

. And those answers were correct when you gave them
were they not?

A. Yes, sir.

Q. Now, when you first saw Mrs. Mullins, you said her car
was proceedlna towards downtown Radford, and your son
was over there in that yard talking with the other boV‘?

A. Yes, sir. '

Q. Did you immediately start running towards
page 140 } your son as soon as you saw this car?

A. No, I didn’t—don’t know whether T started
running. I remember hollering and waving back to him.

Q. Were you still some distance from the street?

A. Yes. »

Q. You were still far enough—you could have gotten to
him?

A. If I had, she’d have to have hit me.

Q. She was 300 feet back at that time?

,’>
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A. T would think so.

Q. Did you look at her car agaln?

A. No, sir—I just looked up and seen her car, because I
was watchmg him, because I didn’t know what he was going
to do.

Q. You did not know whether she slowed. or did anything?

A. T don’t think she slowed down.

Q. Do you know? You just told the Jury you didn’t watch
the car?

A. Well, as the car kept commg I naturally—and you vi-
sion a car coming.

Q. Were you running toward your son at all times?

A. Yes, sir.

Q. And you were waving?

A. Yes, to him like that. (Gesturing)
page 141} Q. And you were hollering?
- A. T hollered for him to stay over there, yes.

. About the time you hollered, what did he do?

. He was just still standing there.

. Still on the bank, was he?

. Yes, sir.

. He had not moved?

. No, sir.

. And he had not started toward the car, or anything?
. No, sir.

. And he was six or seven feet from the road?

. Yes.

. And according to your testimony in October, eight feet
or more away from the road? At any rate, he was not at the
road?

A. No, sir.

Q. 1le was not even on the shoulder of the road, was he?

A. No, sir. :

Q. D1d you ever look back to the car, or contlnue watching
your son?

A. T watched h1m Of course she - Was—kept commg—
naturally, you’d see the car, too

Q. The car was actually between you and .your son-at. the
time of the accident?

-A. Yes, sir.
page 142} Q. And at the last moment you saw your son
when the car came between you and him?

A. That’s right.

'Q. Where was your son?
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. The last time I seen him he was standmg on the bank.
. And he had not moved?
. No.
. He was not Iunmng toward the road?
. No, sir. : o
Q. Let me ask you if, on October 17, the followmg questlons
were asked, and you gave the followmg answers?
A. When?
Q. When we took the discovery depOS1t1on October 17,
1964, in my office. (Reading)

““Q. And he was standing on the bank then?

A. Yes.

Q. Talking to the—

A. Little Sutphin boy.

Q. Then what happened?

© A. Well, when I seen her, I guess I just froze, because I
didn’t have a chance to get to him, and she st111 didn’t slow
up.

Q. He was just standing there, wasn’t he?

A. Yes, sir. But I guess she seen him make

page 143 } a move, and she started slowing up then.”

Q. Do you remember that?
A. No, sir; I don’t.

“Q. What kind of a move did he make?

. I don’t know. :

You were watching him, weren’t you?

. It happened between me and him:

Between you and him?

That’s right. ’

What do you mean, ‘‘between you and him’’? -
She had got up with him, and I don’t know whether
he had stepped off the bank, or not.

Q. In other words, the last you saw him—saw of hlm, he
was standing on the bank? . :

A. That’s right.

Q. And had not moved?

A. That’s right.

Q. And she came down the road and you said that she pro-
ceeded at her rate of speed—whatever it was—and then she
started slowing?

A. Not until she got up closer to him.

Q. Closer to him?

rOPOFOP
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Um-bum.
And then she did start slowing?
A. That’s right. '

page 144} Q. And you don’t know why?

A. No, sir.”

Q. Those were your answers, were they not? .

A. 1 guess.

Q. Were they, or not?

A. Yes.

Q. They were true at the time you made them? -

A. Yes, sir.

Q. Mrs. Shelton, do you know Mrs. Mullins stopped her
car suddenly?

A. No, sir.

C Q. She did apply her brakes? Did she come to a stop
quickly?

A. T couldn’t tell you, sir. I don’t know.

Q. Well, von were looking right at the car?

A. Yes.

Q. Did she skid?

A. Did she skid?

Q. Yes.

A. T don’t know.

Q. Did you hear any skid marks?

A. No—I don’t recall them, if I did.

Q. You heard no brakes, and you saw no skid marks?

A. T didn’t look for skid marks.

Q. At least vou didn’t hear any skidding?

page 145} A. Not that I recall, no.

Q. And you say she stopped? According to

the police, the child came to rest about 14 feet from the drive-
way, and according to you, she had stopped—Mrs Mullms
had—somewhat behmd your son?

. A. Yes, sir.

Q.

us?

Was it a foot or two feet or three feet or can you show

A. I’d say about from here to—I don’t know whether it
would be from here to that baseboard, or not.

0.

Do you think it would—is that your best estimate?

A.-Yes, T would think so, yes.

Q.

Be at least that far, from the front of the witness box

to the front of the jury bo*z ‘would it not?



Supreme Court of Appeals of Virginia
Pauline Tolley' Shelton,

Mr. Turk: She didn’t say that. He’s puttlng words in
her mouth, and saying at least that much.

The Court: He’s cross-examining her,

Mr. Turk: I haven’t said a word.

- The Court: He’s cross-examing her, Mr. Turk.

Mr. Turk: Over and over, the same thing.

Mr. Spiers: I’'m not the witness.

Q. Pauline, just your best estlmate?

A. That’s What T am trying to give you. Where Bobby
was laying, and where her car was, I would sav

~ page 146 } two or three feet, maybe.

Q. Two or three feet?

A. Yes.

Q. Back from hlm?

A. Yes.

Q. And you say the back end of her car did not obstruet
the driveway?

A. No, sir. But you would have to make a sharp turn to
have gotten in the driveway.

Q. Tt didn’t cover the travelled portlon of the hlghway, ac-
cording to your testimony?

. What do you mean, ‘“the highway’’?

. The driveway?

. Yes, I would say that the back end was right along
(Indicating on map)—you call it ‘‘spanned’’ out here.

. Flared out?

. Um-hum.

. It didn’t cover any of the main travelled part?

. No, sir.

. That was a regular standard automoblle wasn’t it? -

. That she was drrvrng‘?

. About 16 feet long?

. T don’t know. It was a Buick. I couldn’t tell you,

Q. When the car stopped, could you tell the
page 147 } jury whether it was at a slight angle”? Did Mrs
Mullins cut in either ‘direction? - = -

A. T don’t recollect that at all, because after seeing h1m 1
just—T don’t know, because after Alfred plcked him up, and
they left 1mmed1ately '

Q. Did you run in and get Alfred?

A. T started, and he come out.

Q. And you saw no other children?

A. No, sir.

QI beheve that’s all.
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Pauline Tolley Shelton.

RE-DIRECT EXAMINATION.

By Mr. Turk:

Q. Pauline, just where was the little boy standing there
when Mrs. Mullins’ car came over the hill up there?

A. Bobby? ‘ :

Q. Where was Bobby standing, yes; is it where you put
your X? '

A. And I have got my initials here beside it.

Q. And you tell the Court and jury Bobby was never at
anyv time up level with or behind any of the posts or trees?

A. No, sir. _

Q. He was between, at all times, between the posts and
the road and between the trees and the road?

A. Yes, sir.
page 148 ¢ Q. And the little Sutphin boy came down be-
tween the posts and road, too?

A. They were close enough for Bobby to hand him the
toy.

Q). And neither one of them was behind any post or tree?

A. No, sir.

Q. And they were in that position when the lady came over
the top of the hill?

A. They were still standing there; yes, sir.

The witness stands aside.

Mr. Turk: Plaintiff rests, Your Honor. _
Mr. Spiers: Ihave a motion I’d like to make, Your Honor.

(The following took place in chambers:)

Mr. Spiers: If Your Honor please, I'd like to move to
strike the evidence of the Plaintiff on the ground the evi-
dence does not show negligence on the part of Mrs. Mullins,
particularly with reference to two points. In the first place,
one of the apparent bases for negligence is speed, which I
have asked the Court to exclude from consideration of the
jury, and which I deem to be well founded, because of the

basis upon which that opinion was reached; and
page 149 ! secondly, on the ground that the balance of the
evidence does not show negligence on the part of
Mrs. Mullins. In the first place, she was proceeding along
a street which was, as the Court can see from Exhibit No. 2
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offered by the Plaintiff, taken from the brow of the hill; the
vision was obstructed, it you take the evidence of Mrs. Shel-
ton—at its best, it proved this: Her son was somewhere in
the yard, accordlng to the mark she has placed on the map—
he was within a couple of feet of the roadway-—which she has
contradicted herself in her own evidence. At any rate, he
was somewhere along that bank as this car proceeded along.
She has now testified that it did slow, and at the time the
car got between her—she was at this point at this mail box
—she was almost directly across the road from her son at
the point at which the accident happened; the car came be-
‘tween her and her son at that time he was still standing on
the bank, and had not made a move; and that basis—I think
that even though Mrs. Mullins, had she seen the child—or
was she required to see him in the exercise of ordinary care,
was not an insurer; and she had a right to proceed, in the

exercise of ordinary care, and she did everything
page 150 } that was reasonable under the circumstances,

particularly in view of the fact there was a wo-
man running from that direction, distracting her from what
she normally may have seen. I think that the cause of this
accident is Mrs. Shelton’s action herself. T don’t think there
is any showing of negligence on the part of Mrs. Mullins.

The Court: I think the issue is one for the jury to deter-
mine whether or not she saw or in the exercise of reasonable
care, ordinary care, should have seen the child or could
have seen the child. It is not one of law for the Court to
strike. I will overrule your motion.

Mr. Spiers: We except, sir, and wish to cite some recent
cases, among them Virginia Transit Company v. Schain, 205
Va. 373; 137 SE 2d 22,—decided in September, which re-
versed the jury verdict in the case in which a child ran from
the street all the way from this side and was struck by a
bus. There is Gabbard v. Knight and Hosey v. Owens, both
of which cases under those peculiar circumstances sustained
the jury verdiet—I think it was in Hosey. No, it wasn’t; it
was another one. 137 S. E. 2d, Gabbard v. Knight. The most

recent case in the Commonwealth of Virginia is
page 151 } Virginia Transit Company v. Schain, in 205 Va.

373; 137 S.E. 2d p. 22. Another case in point
which sustains me, I misquoted a moment ago—Nosay V.
Owens, 193 Va. p. 343: 68 S.E 2d. Pace A31—contrarv case.
Gabbard v. Knight, which is most recent, 202 Va. 40, 116 S. E.
2d, Page 73, which cites the Gabbard case, and the other one
I will get the citation for in just a minute—based on evidence
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which was much different, which showed the child was walk-
ing toward the street, and was obviously in sight, and so
forth, and the acts should have been anticipated. Baker v.
Richardson, the one I had in mind, 201 Va. 834, 114 S.E. 2d,
Page 599. The last two cases, based strictly on the facts, it
it was a jury issue. The first two I cited said it was not
evidence— ' _
The Court: On the evidence as presented so far, Mrs.
Shelton has indicated by a mark very close to the road—her
testimony put the child back six or seven feet, she standing
in a field across the road—no exact scientific way of deter-
mining. It’s a question for the jury to determine, to give
s?ch weight to the evidence as they see fit. It’s not a question
of law. '
Mr. Spiers: We except to the Court’s rul-
page 152 } ing. I'd like to move the Court for a view.
' The Court: All right, I'll grant you a view.

(Court and counsel return to open court.)

Mr. Spiers: I’d like to recall Mrs. Shelton.

Mr. Turk: I would object to putting her back on. He had
announced he finished with her.

Mr. Spiers: I don’t know anything that says I can’t use
her as my own witness.

The Court: I don’t know, either.

Mr. Turk: T except to the ruling of the Court.

(Mrs. Pauline Tolley Shelton, having been previously
sworn in this cause, is recalled to the witness stand.)

DIRECT EXAMINATION.

By Mr. Spiers: . ' _
Q. Mrs. Shelton, I just have a.couple of questions. I believe
vou testified that this path goes near that mail box? (In-
dicating on map) .

A. Yes, sir.

(. That you were on?

A. Yes. sir.

Q. Within three or four feet of it? . - o
A. No. I expect further than that, where the path is and
where the mail box is. - .
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o Q. It’s beside the mail box?
page 153 } A. You come out up, you know, I’d say right

o along here. '
" Q. About here?

A. Um-hum.

Q. Will you mark that?

%1 (Marking map) I think that’s right; I'm not sure,
really. .

Q. In other words, this would be where you have a circled
X9
A, Yes. '

Q. Would be where 1t comes out into the road?

A. I think so.

Q. Could you estimate where you were with reference to
the road when you saw Mrs. Mullins, and started running
toward your son?

A. What’s that again?

Q. Where were you, with refererice to the road, when you
saw Mrs. Mullins?

A. I was down here.

Q. Would you put an X there, and run two c1rcles around
it?

A. (Marking dlagram) I don’t know how far back, I mean.

The witness stands aside.

page 154 }  Mr. Turk: Exception to the Court’s ruling,
- allowing the witness to repeat her testimony.

(The next witness called to the witness stand was John
H. Spangler, Notary Public for the State of Virginia at
Large, who was then duly sworn. and questioned by Mr.
Spiers regarding his qualification as a Notary Public for the
State of Virginia at Large, whether he administered the
oath to Pauline Tolley Shelton prior to taking her deposition
on the 17th.day of October, 1964, and was then asked to read
the following excerpts from the deposition of Pauline Tolley
Shelton :) :

“‘Q. And where was he? Was he in his own yard, or in
Alfred’s?

A. They were in Alfred’s yard .

Q. As you came—as the boy went up towards Alfred s
yard, you said there was no cars commg?

A. That’s right.
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| Q. And he went ahead and crossed the street? I believe

at that time he was about three, was he?
A. Yes, sir.
Q. As he got to Alfred’s yard—ls it above or below the
level of the street? 5 .
A. It’s a little bit above the street.
page 155} Q. Did he go up the bank?
A. Yes, sir.
Q Went up the bank?
. Um-hum.”’

“A. They were standing about-—oh, no—8 feet from the
sfreet

Q. I believe that at the Tolley home there are a couple
of brick or concrete columns?

A. Yes, sir.

Q. Are they right at the road?

A. No, sir.

Q. How far back from the road are they? '

A. I'd say they are every bit of 8 or 10 feet back from the
road. My estimate might be wrong.”

““Q. And he was standing on the bank then?
A. Yes.

Q. Talking to the—

A. Little Sutphin boy.”

"(Mr. Turk objected to the readmg of the deposition, and
then withdrew his obJectlon

page 156 +  ““Q. Then What happened?

A. Well, when I seen her, I guess I just froze,
because I didn’t have a chance to get to him, and she stlll
didn’t slow up.

Q. He was just standing there, wasn’t he? '
- A. Yes, sir. But I guess she seen. hlm make a move, and
she started slowing up then. :
‘What kind of a move did he make?
. I don’t know.
You were watching him, weren t you‘?
. It happened between me and him.
Between you and him?
. That’s right.
What do you mean, “between you and hlm”?

OPOPOFro
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A. She had got up with hnn, and I don ’t know Whether he
had stepped oif the bank, or not.

Q. In other words, the last you saw; hun—-—saw of hun he
was standing on the bank? - .

A. That’s right.

Q. With his friend? -

A. That’s rlght ”

: OFF’ICER JIM WHITT
(having been sworn previously in th1s cause, is 1ecalled to the
w1tness stand.)

DIRECT EXAMINATION.

page 157 } By Mr. Spiers:
Q. Mr. Whitt, I believe you prev1ously testlﬁed

that Mrs. Mullins en this ocecasion was operating a Bu1ck 56
Buick Sedan automoblle?

A. Yes, sir.

Q. Black and white?

A. That is true.

Q. And you testlﬁed you examined th1s car?

A. Yes, sir.

Q. Would you tell the jury your best Judgment as to: the
length of -the car?

A. Td say about 15 foot.

Q. 15 feet long?

A. Yes, sir. -

Q. That’s all.

Mr. Turk: No questions.

The w1tness stands aside.

Mr. Spiers: The Defendant rests.
- The Court: Any rebuttal? - -

Mr. Turk: No rebuttal. . Let ‘me put the httle boy on the
‘stand.

‘Mr. Spiers: If this is not in the nature of rebuttal—

Mr. Turk: I want to' show the jury he didn’t
page 158 } remember anything about the happening of the
accident.

The Court: He was three years ‘old at the time, and I
think the jury can draw their conclusion, since it’s been :five
vears since the happening of the accident.
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Mr Turk That s all rlght

(At 6 00 PM the ploceedmgs were ad;journed pendmg
completion of instruetions. The Court admonished: the Jurv
not to discuss this case during adJournment )

(The following took place in chambers:) o .

Mr. Spiers: I want at this time to renew the motion to
strike the evidence and grant summary judgment on behalf
of thé Defendant, on the grounds which have been previously
assigned—no showmo* of negligence, speed or lack of proper
lookout, but just a showmg of mere unavoidable accident, as
far as Mrs. Maullins is concerned.

The Court: I will overrule it.

Mr. Spiers: Except to the ruling of the Court.

Mr. Turk: We respectfully ask the Court to strike the evi-
dence of the Defendant, insofar as it pertains to liability, on

the grounds that the Defendant herself convicts
page 159 } herself of negligence in that she says she never

saw the child until he was running off the bank—
Mr. Spiers in his opening statement said he had come from
behind a post: the first time she saw the child, he was running
down the bank, and she didn’t ever attempt to put him back
of the post, or anything else. And the clear uncontradicted
evidence is that there is clear visibility down the road there
for 580 or 600 feet. And this woman testified that she never
saw the child until it was almost on her—until she was almost
up level with the child. And we take the position, Your Hon-
or, that convicts the Defendant of failure to keep .a lookout
as a matter of law. and in the sense the little bov could not
be guilty of contributory negligence. The Court should in-
struct the jury that the Plaintiff is entitled to recover, and
send to the jury only the question of damages.

The Court: Well, the pictures show there was quite an
overhang of limbs: the physical view also shows that there
was an overhan,t: of the limbs from the trunks:of the trees,
and it’s a question for the jury as to where the bov was
standing, whether she could see him, or by the exercise of

" . ordinarv caré should have seen him—for that
page 160 } reason I will overrule your motion.
-+ Mr. Turk: : We except to the ruling of the
Court

Instructlon No. 1——g1ven without ob]ectlon
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Instruction No. 2.

Mr. Spiers: I think the instruction is misleading for the
jury. I think they have to show she was negligent, and that
is the cause of the accident—after you take into account that
he could not be guilty of negligence. There is no allegation
of contributory negligence.

The Court: What was the proximate cause? _

Mr. Turk: It has to be ‘‘efficiently contributing’’ to
cause, even though he isn’t charged with it.

The Court: He can’t be guilty of contributory negligence.

‘Mr. Turk: All her negilgence had to do was efficiently
contribute to the cause.

Mr. Spiers: It has to be the proximate cause.

Mr. Spiers: You haven’t said ‘‘efficiently contributed’’;
you said ‘‘contributed’’.

Mr. Turk: Take out ‘‘proximate’’ and put ‘‘efficiently
contributed to the accident’’—it’s all right with me. ThlS case
was given and approved—

The Court: It should have preponderance of the evidence

—hasn’t raised that question, though.
page 161} Mr. Spiers: I didn’t even notice it. I will
raise that question. Let’s see the case in which
that was approved.

Mr. Turk: It doesn’t set it forth in here.

Mr. Spiers: There is nothing in this case that 1nd1cates
that language at all.

Mr. Turk: It hadn’t been given. -

The Court: I think that’s all right..

Mr. Spiers: I except to the ruhng of the Court. It doesn’t
tell what her duties were, or anything else.

(Instruction No. 2 given as amended, over objection.)

Instructlon No. 3.

Mr. Splers The gist of this Instructlon No. 3, Your Hon-
or, regardless of whether it’s in Mr. Double’s book or not—
It goes on down and talks about perils which should have been
apparent. You have got to see the child, assuming there are
going to be perils; and my client has testlﬁed—lrrespectlve
: of Mr Turk’s statement—that that child came out from be-

“hind a column. I remember her using that phrase
page 162 % ‘‘column or tree, because he wasn’t on the bank,’’
and she did not see him.
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The Court: You are entitled to an Instruction covering
that point. A

Mr. Spiers: I agree with that, but it’s going to be com-
plete and full. This one is not.

Mr. Turk: This sets forth the standard of care that is
required; once she sees or should have seen the child—

Mr. Spiers: Danger and probability—you don’t have to
assume there is any danger or probability until you see or
should see the child.

Mr. Turk: Until you first see.

Mr. Spiers: This degree of care is proportlonate to the
ability of the child to perceive. There isn’t any degree of ex-
tra care arising until the child should be seen. The extra care
doesn’t even arise. You can see a child in a tree and figure
he’s in danger; that doesn’t mean you have to do a thing.
The peril is there. But if you see a child in close proximity
to a street, then a duty arises to do certain things. You
can’t ignore all the circumstances.

The Court: That’s right. You have got a woman running
at her hollering, and the car in dangerous proximity to a

child which she says is hidden. I am going to
page 163 } give it, and you can give the other one which
vou are talking about.

Mr. Spiers: I except to the ruhng of the Court. It is con-
fusing and incomplete.

Instruction No. 4—given as amended.

Mr. Spiers: I object to the ‘“efficiently contributed’’, and
on the same ground I objected to—

The Court: I think that ‘‘efficiently contrlbuted” has got
to go through all the instructions.

Mr. Spiers: I except to the ruling of the Court.

The Court: The same as ‘‘efficiently contributed’’ to the
speed. ' :
Mr. Spiers: There is absolutely nothing, even if you as-
sume speed, there is absolutely nothing or no showing that
such speed had anvthlne; whatsoever to do with this accident.
I think the instruction is objectionable on that part. And in
the second place, there is no evidence of excessive speed,
which is credible, which should be submitted to the jury.
There is Mrs. Shelton’s statement, now, that it was 30 to 35
miles per hour, based on expemments more than a month
later—and that she did not so indicate to the officers; that
she testified to a different speed in discovery depos1t10ns——-
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still on the basis of the experiments, which is not
page 164 } admissible evidence, and anything based on it is

inadmisible. And I think.it’s highly prejudicial
to the Defendant.

The Court: I think you’ve got a point there. You don’t
have any credible evidence, according to speed.

Mr. Turk: I was careful to say, based on her experience,
what, in her opinion, was the speed of that automobile. Now,
Mr. Spiers, I think, is overlooking the fact that she is not
the Plaintiff in this case.

Mr. Spiers: No—looking at her evidence.

Mr. Turk: Other evidence—she said she had run tests—
it all goes to the credibility and what—she testified in no un-
certain terms that based on her experience as a driver, I be-
lieve she said, since 1944. And she saw this car 350 feet away,
and her range of vision—even though she was watching the
boy—and Mr. Spiers asked her about speed on discovery de-
position himself, and evidently cross-examined her about
that when she testified in the criminal hearing. I think it’s
one of the elements to be considered by the jury.

Mr. Spiers: The fallacy of Mr. Turk’s reasoning—you

are bound by it from then on—and I am not a
page 165 } criminal for getting this out of her: She testi-

fied that estimate was based entirely on an ex-
periment conducted a month later. I don’t care what she said
in response to his question.

Mr. Turk: She said both ways; based on her experience
as a driver—

Mr. Spiers: You said that she didn’t, and she then came
along and testified that she was basing it on an experiment.
Mr. Turk: T asked her to state the basis, and was it on her
experience as a driver, and she testified to that speed.

The Court: You have got a lot of evidence as to the credi-
bility of that. You can argue that. I am going to give this
Instruection.

Mr. Spiers: Except to the ruling of the Court on both
grounds.

The Court: I am giving Instruction No. 5.

Instruction No. 6.

Mr. Spiers: You are bringing it in again in another way.
Look at 4 and compare it. Part of it’s covered in 3. If you
keep hammering at it, to get it to the jury, you got it made.

The Court: That part’s covered—the middle part of this
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’ Instruction No. 6. - - 2
page 166 }  Mr. Turk: It’s all rlght with me to put ‘‘ex-
" ercise ordinary care as defined in Instructlon 3,
if you believe from the evidence in this case—"’

The Court: Well, how are you going to do that?

" ‘Mr. Spiers: You have control and lookout and speed.

Mr. Turk: Where is control?

Mr, Spiers: That’s the same as in 4—to increase her dili-
gence to avoid danger. I think it’s just repetitive, and keeps
re-emphasizing.

The Court: In 6 it hasn’t been covered. In 3 and 4—

Mr. Spiers: —and 5, counting speed—b5 has speed.

The Court: I was looking at control—and lookout is your
whole case.

Mr. Spiers: That’s what I think—lookout.

Mr. Turk: You refuse, Your Honor, and I will state my
exception.

The Court: The reasons, so I won’t have to write them on
here. Instruction No. 6 is refused in that Instruction No. 3
covers the ordinary care, and No. 4 covers the duty of look-
out, and No. 5 covers the duty of speed, and to give No. 6

"~ would be a repetition of 3, 4 and 5.
page 167 } Mr. Turk: Counsel for the Plaintiff would

~ respectfully point out to the Court that Instruec-
tion No. 6 is an instruction dealing with the duties of the
operator of a vehicle that is not covered in any other instruec-
tion, I don’t believe. There is another instruction on proper
lookout. But there is nothing in there about the reasonable
speed under the circumstances. And I think this instruction
is proper, and I don’t believe it’s a duplication of any other
instruction, and I believe that the Plaintiff is entitled to have
this instruction given.

The Court: Ordinary care required of the driver of a
motor vehicle towards children is commensurate with the
danger and probability under the circumstances—that’s in
No. 3.

Instruetion No. 7.

Mr. Spiers: I don’t think there is any evidence of No.
7. I don’t know—I have seen that, and a lot of them, such
as, ‘““You will fully and fairly compensate the Plaintiff’’—
that is one they try to keep getting in on the condemnation
suit. I think that’s inviting them to go up high. I think *‘fair-
ly compensate the Plaintiff’’ is all that is required to be
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used. Now, I think it ought to end after ‘‘col-
page 168 } lision.”” Those are the objections I have.

The Court: There is some evidence as to his
future earning capaclty from the loss of his depth perception,
and all that.

Mr. Spiers: That is pure speculation.

The Court: And the dollar figure added to it. I think that
instruction is all right.

Mr. Spiers: Except on the grounds assigned.

The Court: What about your property damage instruc-
tion?

Mr. Spiers: Couldn’t we just say that if they’d bring
in a verdict for the Plaintiff?

Mr. Dalton: For the amount? He’s responsible for the
glasses and medical expenses, future.

Mr. Spiers: There isn’t any evidence of medical expenses
in the future, other than glasses.

The Court: Four examinations a year?

Mr. Spiers: $12. That’s pure speculation. He doesn’t
know—he said so.

Mr. Turk: Well, six to twelve—that was as much as he
could estimate it.

Mr. Dalton: $30 to $40 for glasses.

Mr Spiers: None of the glasses in evidence that ever

cost that much. $25 is the most.
page 169'4  Mr. Turk: Twenty—some of them.

Mr. Dalton: That was the testimony, though.

The Court: This instruction covers what he’s entitled to.

Mr. Spiers: Let me see the instruction.

Mr. Turk: I am not sure that first sentence is rl.qh’r 1t
might be. T want to be fair about it. It might indicate to them
~ that the Plaintiff Robert IT.ee Tolley isn’t entitled. You
might be better to sav ‘“The Court instructs the jury that
should the Plaintiff Robert T.ee Shelton be entitled to re-
cover in this action.’

The Court You should have the heading on No. 7, to
instruct the jury from the evidence and other mstructlonq of
the Court “You find your verdict for the Plalntlff Robh-
ert—

My, Spiers: That is Charles.

. The Court: "~ ‘‘Charles L. Shelton.””:

Mr. Turk: T believe it ought to. If vou find one for Rob:
ert Tee Shelton, then vou say he’s entitled to recover. And
the statute says that you have to bring separate verdicts.

The Court: *‘The Court instruects the jury if you believe
from the évidenceé and the other Instructions of the Court
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you find your verdict for the Plaintiff Robert Lee
page 170 } Shelton, then Charles L. Shelton is also entitled
to recover of the Defendant.’’

Mr. Turk: I believe that covers it, Your Honor. ‘‘The
Court instruets the jury if from the evidence’’—how did we
say 7?7 ‘“The Court instructs the jury if from the evidence
and the other instructions of the Court you find your verdict
for the Plaintiff Robert Lee Shelton, then the Plaintiff
Charles””—‘‘The Court instruects the jury if from the evi-
dence and other instructions of the Court you find your ver-
dict for the Plaintiff Robert Lee Shelton and Charles L. Shel-
ton’’—and take out ‘‘he’s entitled to recover in this case,”’
“‘then the Plaintiff is also entitled to recover in this case—
action.’’

The Court: The question mark is out, or you will have
to rewrite that.

Mr. Spiers: The subparagraphs are going to be confusing.

Mr. Turk: We could put that in the first two.

Mr. Spiers: You are going to have to rewrite it; in other
words, B and C and half of A we can stipulate.

Mr. Turk: Right.
page 171}  Mr. Spiers: Couldn’t you write it over and
say, ‘‘necesary medical bills incurred on behalf
of the infant and as a result of injury sustained and expenses
incurred,’’ by Shelton, ‘‘and loss of wages not to exceed’’—

Mr. Turk: Totalling—

Mr. Spiers: $2550.

Mr. Turk: And any additional.

Mr. Spiers: Combine these with that, and that will be—

The Court: ‘‘Medical expenses that can be reasonably
foreseen.”’

- Mr. Spiers: That’s the way it ought to be—two para-
graphs.

Mr. Turk: Necessary medical expenses incurred on behalf
—you want to put all that in?

Mr. Spiers: Necessary expenses incurred to date, amount-
ing to so many dollars.

Mr. Turk: The expenses—other expenses 1ncurred to date
amounting to twenty-five sixteen eighty-three.

The Court: ‘‘Any additional medical expenses that can be
reasonably forseen between now and the time the aforesaid
infant reaches majority.”’

Mr. Spiers: I except to that on the ground
page 172 } T think that is asking the jury to speculate
The Court: Paragraph A?
Mr. Spiers: Paragraph B. ‘‘And will fully and fairly
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compensate’’—which increases the amount, and it asks them
to in effect do so. And I again say it should not be referring
to the amount in the Motion for Judgment. T
Mr. Turk: Take that out, and—
Mr. Spiers: In both of them. ' :
"The Court: I will give them this way, if they ask for it
this way. You rewrite that. Lo
Instruction No. A:—given as amended Instruction B.

Mr. Turk: I object to B as covered by A. R

Mr. Spiers: "If you will read closely, it relates only to
proximate cause. . = -

Mr. Turk: You started out there, you have to ‘‘prove by
preponderance of the evidence.””

Mr. Spiers: I said ‘‘not only preponderance.”’ Read it.
I-eliminated it on purpose.

The Court: Eliminate it down here ‘‘proximate cause.”’
 Mr. Spiers: I tried to. :

Mr. Turk: No. A—when he takes out that, that isn’t a

correct statement of the law. It has to be a prox-
page 173 } imate cause.

Mr. Spiers: In the first place, if the Plaintiff
does not prove that she was negligent, then you have to go
forward—

Mr. Turk: This is just a means of trying to get exaectly
the same thing twice.

Mr. Spiers: No, sir.

The Court: Got this first statement in both instructions?

Mr. Spiers: No, sir.

The Court: Just like getting reasonable doubt in’ criminal
instructions. ' :

Mr. Spiers: If Your Honor please, I have in the first one,
¢«The Court tells the jury,’’ it cannot act on guess and con-
jecture, ‘‘and if Plaintiff does not prove a preponderance
of the evidence that the accident”’—

The Court: If you do it in here.

Mr. Spiers: It is incumbent on her to prove by a prepon-
derance of evidence that such negligence was the proximate
cause of the accident—two different facets. You can have
a case where a man is guilty of negligence, and not liable—
and that is what I am trying to tell the jury.

Mr. Turk: I don’t believe you can. Why, in
page 174 } this case, she could be speeding—that isn’t a

proximate cause—at least he can argue that.

Mr. Spiers: There are two different duties—I have al-
ways felt that. I tried a case in Roanoke purely on cause—
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that’s the part I am talklng about, you have got in there.
twice. .

The Court: You have got Mrs. Mullins covered—to. prove
by a preponderance of the evidence Mrs. Mullins was negli-
gent—that’s in each of them. -

Mr. Spiers: I don’t follow you, Judge.

The Court: You have got it right here.

Mr. Spiers: The accident and injury?

The Court: ‘‘And if the Plaintiff does not prove by a
preponderance of the evidence that the accident and resulting
injury to Bobby Lee Shelton were the results of negligence
on the part of Mrs. Mullins.”’

Mr. Spiers: Not only to prove negligence.

The Court: You are saying—

Mr. Spiers: Go further and prove proximate cause. I
grant you Instruction A does cover the additional point. You
also tell them that the burden is on the Plaintiff again to
prove mnegligence. The instruction, as offered, is a correct

statement of the law. I don’t know how you would
page 175 } leave it out of A—how you would say it again, or
get this other point in without repeating your-

gelf.

The Court: Unless you state the Plaintiff must also prove
by a preponderance of the evidence that such negligence, and
cut out that first two lines and one word. I think we are quib-
bling. I will grant it.

Mr. Turk: We except to the granting of the instruction
on the ground that it is previously covered by Instruction A;
further on the ground Mrs. Mullins was guilty of neghgence
There is no question here about it being a proximate cause.
If she was guilty of negligence in the operation of her
car—Mrs. Mullins—it was an efficient cause; does not have
to be Sole Proximate Cause.

Mr. Spiers: I agree with you, if you can limit it to look-
out. You got speed in there, according to you.

The Court: Speed?

Mr. Spiers: 30 miles an hour.

The Court: Lookout is the whole— :

Mr. Spiers: Case, I believe. Thére a similar instruction
was given and granted in Gabbard v. Knight, which the Court
of Appeals reversed the case—and the way I phrased it, I

hope and think that I have taken care of the ob-
pave 176 } jection—which is 116 S.E. 2d. :
Mr. Turk: She has no right to assume that a
mmor—the Court said that.
Mr. Spiers: Keep reading the thing. That’s what the
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Court of Appeals said in this case. There is a plain old in-
struction in a pedestrian case of an adult—you can assume
nobody is going to cross. Here’s what the Court of Appeals
said-—202—

The Court: What page?

Mr. Spiers:What the Court of Appeals said—

The Court: What page?

Mr. Spiers: 40. The headnote—of course, I don’t know
whether the headnotes are the same.

The Court: Not designated for printing.

Mr. Spiers: There is one I have corrected—read this, and
the next paragraph—they have it all. This is what I have
tried to cure in the last 4 lines of my instruction. She has no
right to assume anything after she sees him. What I have
said, she has a right to assume that until she sees him.

Mr Turk: That’s exactly what that instruction says. It
says, ‘‘until the contrary appeared or should have appeared.”’

Mr. Spiers: ‘“‘The driver sees or in the ex-

page 177 | ercise or ordinary care, or near an approaching

street’’—he has no right to assume the child will

cross the street—that’s exactlv what I have said. He has got
to see him first-—he has a right to assume it up until then.

Mr. Turk: TUntil the contrary appeared—that’s seeing.

Mr. Spiers: That isn’t what I have said. T put ‘‘until
she saw.”’ .

The Court: That’s just different language. ‘‘TUntil she
saw or in the exercise of ordinary care should have seen.”’

Mr. Spiers: T think I used the language of the Court to
justify it—I might not have.

The Court: I am going to refuse that one.

Mr. Spiers: Except to the ruling of the Court, because
of the language that you have added.

The Court: Because of the language you have added.
““Until she saw or in the exercise of ordinary care should
have seen,”’ is exactly the same language as ‘‘until the con-
trary appeared or should have appeared.”’

Mr. Spiers: I except to the Court’s ruling.

The Court: Instruction C, I have added. ‘“q

page 178 } which time she was no longer justified in relvmg

upon this assumption’’—to the end of it. I think
that’s getting close. But instead of making it—or the addi-
tion as you have it, if you would say, ‘‘If you further believe
she saw or in the exercise of reasonable care should have
seen, then she was no longer justified in relying’’—that
might correct it.

Mr. Spiers: I will offer it the way it is there, C-1.
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The Court: I will refuse C-1 as offered. And if you will
type that other out, as I said, I will take another look at it.

Mr. Spiers: You said to add, ‘‘and if you believe’’—

The Court: ‘‘If you further believe from the evidence
that she saw or by the exercise of reasonable care should
have seen the child, then she was no longer justified in rely-
ing upon the assumption that the child would not attempt to
cross 7th Street in front of her’’—but those facts were
brought home, or should have been brought home to her to
assume a clear road ceased to exist. I think that’s the point

you want to get across to the jury.
page 179}  Mr. Spiers: And she was no longer justified
in assuming that he would not cross the road?

The Court: Assuming that he was not attempting to cross
the road.

Instruetion D.

Mr. Turk: Your Honor. I would object to the granting of
Instruction No. D on the ground that it’s not supported by
Mrs. Mullins’ own evidence, and that Mrs. Mullins had no
reasonable opportunity to avoid striking the child after see-
ing him—and vou are taking away there the dutv of her to
look if she had no reasonable opportunity to avoid striking
the child after seeing him-—and vou are takine awav that part
of the Plaintiff’s case that entitles him to recover—‘‘if she
should have seen him’’; and you are saving down there that
she had no opportunitv to avoid striking him after seeine
him, ‘“then vou shall return vour verdict for the Defendant.”’

The Court: When she saw the child she was so close to
him that it was impossible to do anything other than what
she did—slam on the brakes hard and cut.

Mr. Spiers: That’s her theory.

The Court: That’s what the law is.
page 180 ¢+  Mr. Turk: And you are saying it’s going to be,
‘“After seeing or should have seen’’?

Mr. Spiers: Her theorV is she didn’t see him until she
was running too closely. .

The Court: ‘‘After seeing him?’ added in there. or
“‘should have seen him in the exercise of reasonable care.”’

Mr. Spiers: According to her, he came out of nowhere.

The Court: Her theory was she saw him?

Mr. Spiers: Come out from behind a column or tree.

The Court: You can’t argue she didn’t see him. I’ll give
it as offered.

Mr. Turk: We except to the ruling of the Court, and to
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the granting of Instruction D on the grounds already pointed
out to the Court.

Instruction E.

Mr. Spiers: At first blush that would look like Instrue-
tion D. It is my feeling that in a case like this, if you as-
sume that Mrs. Mullins saw this child, she still could see, if
he was standing still, and everything, as long as she exermsed
care to do so—she didn’t have to guess he was going to run

in the street.
page 181 } Mr. Turk: You don’t normally see a three-
year old standing on the edge of the street—
that’s contrary to her own theory of the case, Your Honor.

- Mr. Spiers: This says, ‘““Even though you believe she
should have seen him, she still would have had a right to
proceed if she exercised reasonable care to do it.”’

Mr. Turk: You got her repeating she’s not an insurer—
or had an instruction on that.

Mr. Spiers: Where is that?

"The Court: Instruction D.

Mr. Spiers: You are right. Strike out ‘‘such fact.”’

The Court: And D has also got ‘‘at which time it was her
duty to increase her diligence.’’

Mr. Spiers: It restates her duty, even though she saw
the ch11d she still didn’t have to stop if he appeared to he
safe, and everything was reasonable.

The Court: Why don’t you sayv that?

Mr. Spiers: I want to put all this junk in there for their
benefit.

The Court: I will have to refuse it as offered.

Mr. Spiers: I will offer it as amended, then.
page 182 } Offer it like that.

’ Mr. Turk: Is this just exactly like D? What have

you taken out? :

Mr. Spiers:- Evervthmg down to where she had no dutv—

‘“exercise of reasonable care—lt appeared safe to do so.’

Instructlon E-1.

Mr. Turk: I Would object to the granting of Instruction
E-1 on the grounds there is no evidence whatever to support
this instruction offered by the Defendant. Now, if she says
she didn’t see the child until she was right on top of him; now,
then, the Defendant is offering this instruction here, that if
she saw him up there, then she had no duty to stop—maybe
she didn’t have-a duty to stop. This is contrary to her own
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theory of the case, and is without evidence to support it, and
I don’t believe it’s a correct statement of the law.

The Court: Contrary to what her evidence is. Her evi-
dence is that she saw the child only when she was at such
point it was too late to do anything about it.

Mr. Spiers: We amended this. ‘“The Court tells you

even though you may believe from the evidence
page 183 } in this case Mrs. Mullins should have seen the

child near the street’’—mnot that she saw him,
but that she should have seen him—that’s their theory. She
still had no duty to stop.

The Court: That’s right.

Mr. Spiers: Unless a reasonable person under these cir-
cumtances would have—and she had a right to go ahead.

Mr. Turk: That she had a right to proceed?

Mr. Spiers: Only in the exercise of reasonable care. The
sum and substance—

Mr. Turk: She would proceed with due diligence. No-
where she’s been told she had to stop.

Mr. Spiers: I am telling the jury she doesn’t. We have
ir,old them she proceeded at her own peril—which isn’t the
aw.

The Court: What case did you get this out of?

Mr. Spiers: Nothing. It’s good law. It’s an amalgama-
tion of Gabbard, Hosey. '

The Court: I am going to refuse it.

Mr. Spiers: We except to the Court’s ruling as to E-1.
We except on the grounds that even though she should have
seen the child, to proceed—and this instruction merely tells

the jurv she could proceed under the theorv of
pace 184 | reasonable care, that it was proper to do so.

Instruction F.

The Court: That’s a correct statement of sudden emer-
gency of law? - . '

Mr. Spiers: That’s the only defense she’s got. She says
the child was not on the bank visible, it suddenly appeared
running down the bank—that is an emergency.

The Court: I will give you F.

Mr. Turk: We object to the granting of Instruction No.
F on the ground that such an instruction is not applicable
to the case at bar, and that the sudden emergency doctrine
does not apply when infants are concerned, or an infant is
concerned—and certainlv not in this case, since there is
mo evidence to support the instruction.
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Instruction G-—given.

Mr. Turk: We object to the granting of Instruction No.
G: on the ground there is no evidence to support it, and that
the Defendant by her own testimony convicts herself of
negligence in failing to keep a proper lookout.

Instruction H.

The Court: I don’t know about that mother waving over
there. ‘ '
page 185} Mr. Spiers: That’s the cause of the whole
accident. He’s looking at his mother, five feet
away from the street. )

The Court: What about No. H?

Mr. Turk: I would object strenuously to the granting of
Instruction No. H. I think it’s covered in practically every
instruction that he’s given; and here he’s saying, as we have
said in all these, there had to be negligence on the part of
her—it’s just another way he’s trying to get in another in-
struction that implies that they shouldn’t return a verdict
for the Plaintiff.

Mr. Spiers: That is an instruction based on something a
third party did.

Mr. Turk: You said a half dozen times there has to be
necligence on the part of this lady, and attributable to her,
before they can recover—that’s another way of saying
that. .

Mr. Spiers: I think the jury should be told in this case
unless they believe the mother caused it, we are hooked.

The Court: What case does this come out of?

Mr. Spiers: I don’t know, Judge—Atlantic Rural Expo-

' sitton v. Fagan; I have used it in dozens of cases.
page 186} The Court: Infant cases under seven.

Mr. Spiers: No, sir. What this is, is the third
party intervening. Now, the last case I used it in involved
an infant—mnot little children—sixteen years old or something
like that. You can expect anything from a three-year old
child. I don’t think even the law requires you to anticipate
you can expect anything from a third party. I don’t have to
assume that third party is going to do anything; I think the
child would have stayed where it was. Another thing—and
I think this is in Mrs. Mullins’ favor, and the jury has got
a right to consider it—that the mother was making all this
racket. What would you do? You’d have looked left—and as
soon as she looked back—and here’s what she said: She tried
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to stop—and that’s Mrs. Mullins evidence, that she looked
as soon as she heard that, she turned and tried to stop, and
the boy was there—and that’s as fast as she could do it.

The Court: I have given this instruction, but I have never
given it in the case of a child like ‘that.

Mr. Spiers: T think that would be your only
page 187 } question here. You have got a case from a third
party that precipitated it, in my opinion—and

it’s hard to make the jury swallow such a thing, I know.

The Court: It’s a correct statement of the law, and I will
give it.

Mr. Turk: Counsel for the Plaintiff objects to the grant-
ing of Instruction No. H, in that it is not applicable to this
case, and this case is based solidly on whether or not the
Defendant was guilty of negligence on her part. Now, to
come in here and give this instruection, and infer that this
thing mav have been caused by the negligence of the mother
over in the field, seems to me to be improper, and not apnli-
cable to this case, but most prejudicial to the infant Plaintiff.

The Court: This is the full table?

Mr. Spiers: From 20 to 100, and applies to ecars.

The Court: I will give Instruetion I.

Instruetion J.

Mr. Turk: 1 object to the granting of Instruection I, in
that we have no braking distance in the case; we don’t know
when she applied her brakes, or anything else, because there’s

no evidence of skid marks, and there’s nothing
page 188 } in the case on which to—
The Court: You know where she stopped, and
thev can start from that point and figure backwards.

Mr. Spiers: That’s the purpose of the Instruction. She
stopped within 43 feet.

Mr. Turk: From the time she hit him?

Mr. Spiers: Yes. ’

Mr. Turk: We don’t know.

Mr. Spiers: According to your client, she never did.

The Court: That should be absolutely right. They can
attach such weight to the evidence as they see fit.

Mr. Spiers: I believe under the cases thev ean disregard
it. If Your Honor please, that’s the other side of the coin.
T think if vou had a witness who testifies knowingly and false-
ly about anything—

The Court: That doesn’t give the jury the right to dis-
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regard it. I think the jury has to determine whether it’s their
imagination, or whether— : :

Mr. Spiers: You tell them in here that doesn’t make it
nugatory—which doesn’t make it just useless—it can be use-

. less. The jury might believe that falls on every-
page 189 } thing—she’s just not telling the truth. Zircle v.
Commonwealth, 55 S.E. 2d. p. 24.

The Court: That is West Virginia law. I still think it’s
Virginia law. It’s up to the jury to believe any or all.

Mr. Spiers: Or none—that’s what I mean.

The Court: That’s right. Then you have a right to dis-
regard it or give it such weight as you think it’s entitled to. I
guess that’s all right.

Mr. Turk: Counsel or the Plaintiff objects to the grant-
ing of Instruction No. J on the ground it is not a correct
statement of Virginia law; and first, there is no evidence that
there has been any inconsistent statements. The things he’s
trying to say were inconsistent—proximate distances—she
qualified as proximate; and instructions are couched in such
a manner as to indicate that the Court feels like that one
witness made prior inconsistent statements, and tells the
jury that they have a right to disregard the whole testimony
which she gave.

The Court: She was inconsistent on her speed.

Mr. Turk: Highly prejudicial to the Plaintiff and we ex-

cept. e
Instruction/(ﬁ.’f ——\

Mr. Turk: Counsel for the Plaintiff objects to
page 190 } the granting of Instruction C-l1A on the same
grounds as set forth in Gabbard v. Knight. The
Court in Gabbard v. Knight said such an instruction was not
applicable, and was prejudicial to the Plaintiff. The Court in
that case said that the Defendant didn’t have a right to as-
sume that infants would not attempt to cross between inter-
sections. And it is wrong for the reason that the Court set
out in the case that he just mentioned. We except to the
granting _of the instruction. T

(Court and counsel return to 6pen court.)
(The Court instructs the jury.)

(Closing summations were made to the jury by Mr. Dalton
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for the Plaintiff, by Mr. Spiers for the Defendant .and by
Mr. Turk for the Plaintiff. )

(The jury retired to dehbelate, and later returned a ver-
dict in favor of the Defendant.)

Mr. Turk: Counsel for the Plaintiff, Your Honor, respect-
fully moves the Court to set aside the jury verdiet and to
grant to the Plaintiff new trial, on the grounds that the ver-
dict of the jury is contrary to the law and the evidence, with-
out evidence to support it, plainly wrong, and on.the further
ground that the Court gave certain instructions on behalf of

the Defendant which were objected to by the
page 191 } Plaintiff, and failed to give certain instructions

the Plaintiff felt was proper and should have
been given. )

The Court: I will overrule the motion and enter final
judgment in favor of the Defendant in both cases.

Mr. Turk: We except to the ruling of the Court.

(_End of proceedings.)
A Copy—Teste:
H. G. TURNER, Clerk.
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