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Upon the petition of Charles William Hurt an appeal is
awarded him from a decree entered by the Circuit Court of
Albemarle County on the 20th day of October, 1964, in a
certain chancery cause then therein depending wherein the
said petitioner was plaintiff and Southern Railway Company
was defendant; upon the petitioner, or some one for him, en-
tering into bond with sufficient security before the clerk of
the said circuit court in the penalty of three hundred dollars,
with condition as the law directs.
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' DECREE.

This cause came on this day to be heard on the complain- °
ant’s bill and amended bill and the respondent’s answers
thereto; the evidence on behalf of the complainant and the
respondent, and was argued by counsel.

And it appearing to the court that the complainant is the
owner of lands on both sides of the Southern Railway just
south of the Southern Railway trestle, across the South
Rivanna River between mile posts 107 and 108, and that two
former farm crossings connecting the complainant’s lands
through which the railroad passes are no longer being main-
tained by the Company, it is hereby ordered that the respond-
ent repair and maintain both of said crossings in their
original locations; and

It is further ordered that the use of both crossings by the
complainant is limited to that of ordinary private access to
the land on the east side of the railroad, including the right
to take sand therefrom for the use of the owner of the land.

The defendant shall pay the costs of this proceeding.

The complainant objects and excepts to the limitation of
his use of the crossings and to the refusal of the court to al-
low him damages.

The respondent objects and excepts to being re-
page 16 | quired to repair and maintain two crossings in-
stead of only one.

" The object of this suit having been accomplished it is or-
dered that this cause be stricken from the docket and the
papers filed among the ended causes..

LYTTELTON WADDELL
Oct. 20, 1964.

page 17 }
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ASSIGNMENTS OF ERROR.

. Charles Wm. Hurt agserts as assignments of error the fol-
lowing: ' '

1. That the Court erred in its refusal to allow him damages.

2. That the Court erred in its limiting of the use of the
crossings, for the removal of sand, to the right to take sand
therefrom ‘‘for the use of the owner of the land’’.

Charles Wm. Hurt
" By Counsel.

(on back)
Flled this 2 day of Nov., 1964.

EVA W. MAUPIN, Clerk.
page 17-A }

ASSIGNMENT OF CROSS ERROR.
To Eva W. Maupin, Clerk: :

Pursuant to Rule 5:1 Section 4, Rules of the Supreme:
Court of Appeals of Virginia ( 1950), the Southern Railway
Company assigns the following error: '

That the Court erred in requlrlng the Southern Rallway.

Company to repalr and mamtaln two crossmgs mstead of
only one. ‘ o L ,

" SOUTHERN RAILWAY COMPANY
By GEORGE R. ST. JOHN " -
Of Counsel.
Filed this 18 day of Nov 1965

EVA W. MAUPIN, Clerk
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page 2} 'CHARLES W. HURT,
the Plalntlff belnv ﬁrst duly sworn, 1s exammed
and testifies, as follows: - : . .

DIRE CT EXAMINATION.

By Mr. G‘rllmer .

Q. You are Dr..Charles Hurt“] ,

A, Yes, sir: :

Q. I believe you are the land owner and contractor in
Albemarle County, Virginia, on' the Southern Railway just
south of where the Southern crosses the Rivanna River?

A. Yes, sir.

Q. From whom did you purchase that land?

A. The Basham estate.

Q. And when did you purchase it?

A. InJ anuary of 1959. . -

Q. When you bought it in January of ’59, or before that,
what was the means Cof access to the land on the east side of
the Southern Railway?

A. There were two railroad crossmgs '

Q. Were they in a normal condition for railroad crossings?
T mean something between the ralls so that they wouldn’t stall

a truck?
page 3} A. There were extra ties and gravel to make the
passing of a truck very easy.

Q Was the railroad right-of-way fenced?

A. There were fences and gates, sir. -

Q. A gate on each side of each crossing?

A. T believe there were gates on each side of the crossings.

Q. Well now, how much did you use those crossings after
you bought the Basham property?-

A. Well, in dry weather we used it from time to ‘r1me to
secure sand and to—and we used it as a dump area.

Q. When did you stop using them? ' '

A. Well, when we found that the crossings had been re-
moved.

Q. Did you try to get the Southem Rallwav to restore the
property without s suit? -

A. Yes, sir.

Q. Were you successful? : |
A. They did not. ’ St
Q. Have they been restored to this date?

A. No, sir. o
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Charles W. Hurt.

Q. How much damage have you suffered by rea-
page 4 | son of that obstruction? Let’s go into some sort of
detail. Have you hauled any stumps across there

since they took the crossings?

A. No, sir.

Q. Are any stumps hauled across there?

A. Yes, sir, now with our road building activities we have
built about I guess a mile of road in that area when we have
to move, moved the stumps across town to the City dump.

Q. About how many loads and how much a load does that
cost you extra?

A. T think about a hundred loads at about $2.00 a load.

Q- Now, did you ever use any sand down there for your
road construction work?

A. Yes, sir.

Q. Well, after they took up this crossing were you able to
use any nore sand from down there for your road econ-
struction work?

A. No, sir.

Q. How much sand and gravel did you have to purchase as

a substitute and at what cost?
page 5 | A. Well, we buy it and they put in $2,000.00 gra-
vel a month. We could have used about $700.00 of
business per month, at a savings of two-thirds the cost of
what we pay for gravel, in the neighborhood of $500.00 a
month,

Q. And how many months would that be afterwards?

A. Again, twelve months. »

Q. Could you haul out that volume in a month?

A. Well, if we had known that fall during the dry periods
if we could have hauled that summer and have someone to
stockpile it.

Q. Stockpile it?

A. Yes, sir.

Q. Did you have any work out on 29 where you could have
used some of the sand?

A. Yes, sir.

Q. Where was that?

A. Well, we had a parking area for the Moose Home, ahout
an acre. And that would have saved us about a thousand
dollars to have been able to use the sand instead of the
crushed gravel dust.
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Q. Have you had an offer to buy the sand from the bot-
tom from a trucker?
page 6 } A. Yes, sir.
Q. Who is your trucker?
A. Mr.—I can’t recall his name.

Mr. St. John: If you want to tell him who the trucker is.

Q. Mr. B. E. Chisholm? :

A. Mr. Chisholm. Excuse me,.

Q. What price did he offer you for the sand and gravel?

A. T believe it was a dollar a load.

Q. Is that the customary price along the Rivanna River
to get this sand and gravel?

A. T believe that is about the minimum price.

Q. Have you made any personal estimate as to how much
sand and gravel you have in this land to remove?

A. No, sir. Well, I made a cursory examination. I have
walked it over and determined that there is quite a quantity,
several acres.

Q. Have you gone down in the ground to determine the
thickness at all?

- A. We haven’t core-drilled it. We have done some work
with shovels,

page 7% Mr. Gilmer: Witness with you.
CROSS EXAMINATION.

By Mr. St. John:

Q. Your main occupation then is building?

A. That’s correct. ‘

Q. ‘And then buying and selling land ?

A. That’s correct.

Q. And you state in your pleadings and counsel has stated
to us that your main reason for wanting these crossings now
is to get this sand, isn’t that correct? That’s the main rea-
son now that you Want it?

A. No, I wouldn’t say that. Of course, the damage that
probably it has done me recently is that I have been doing
construction in that area; and although the sand is still
there, one of the big factors is the loss of the extra money
that I have spent for transportation. I mean, even though
we secured a crossing of the railroad again if we built that
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area up and we want to use that sand we may have to haul it
across town.

Q. Do you intend to also sell it to anyone who would buy it,
including Bill Chisholm? Do you not?

A. Well, T was willing to sell it last summer.

Q. Are you willing to sell it now?

A. Yes.

Q. Do you own a half interest in Belvedere Farm
page 8 } at present?
A. Yes, sir.

Q. Belvedere farm adjoing this tract of land where the
sand is on the south, does it not. Belvedere Farm is on the
same side of the railroad tracks as this sand is, is it not?

A. Divided by the creek.

Q. How big is the creek?

A. Tt’s a small creek, but a deep ravine, as I recall.

Q. There is a bank between Belvedere farm and this tract
we are talking about?

A. A small channel of water, a creek or branch.

Q. That’s the only thing between Belvedere farm and this
tract, isn’t it? Besides the fence, that is.

A. And a rather steep hill.

Q. Well, Belvedere farm—

* ® * * *

page 9 |

A. Well, let me answer it this way. I have a paved road
within a hundred yards of this property on my original land,
and to go through the mneighboring property which I have
a half interest in is over a mile across an unpaved road and
across probably a third of a mile of where there is no road
established, and would necessitate building a bridge.

Q. Bmldmg a bridge across this branch?

A. T have never considered it as a logical access to this
property.

Q. But you do own all of the land between the highway—or
vou own half interest in all of the land between what’s called
Rio Road and the sand?

A. That’s correct.

Q. Now, how many times, Dr. Hurt, have you or your em-
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ployees, to your knowledge, crossed either one or both of these
crossings in trucks?
A. Oh, many times.
Q. How many loads of sand, if you can est1mate,
page 10 } would you say have been hauled out of there?
A. One of my employees can possibly answer
that better than I can, sir.

Q. Do you know what kind of trucks and equipment were

used to get the sand out of there?
A. Do you mean the kind of trucks that I used or have
been used?
Q. The kind of trucks you have used. What was used there?
A. Truck, dump truck. Ordinary size dump truck.
Q. What kind of equipment did you use to load the sand?
A. Let me make this clear. I personally—I don’t know.

By the Court:
Q. Have you had the property since—
A. Since January of ’59.

By Mr. St. John (continuing) :

Q. Can you state approximately the last date that they
were taken up?

A. I think they. removed the crossing when they single-
tracked the railroad. I’'m not very good on dates when it hap-
pened last year. I think it happened a little over a year ago.
It came to our attention last summer when Mr. Chisholm—

when I made a deal to sell him some sand. I said,
page 11 } ‘Go on and take it out’’. He called back and said
that there was no crossing.

AndTi lmagme the last time we probably crossed that was
probably in the fall, fall a year ago. But I had no reason
to tie it down to any definite time.

‘We had not hauled much sand out of there recently and
we—last summer was the occasion when we really wanted
to haul quite a quantity out.

Q. Now you propose to sell Chisholm as much sand as he is
willing to pay for it to take out of that bottom, aren’t you?

A. Yes, but the quantity of sand with the construction of
this area has disappeared.

Q. There is a substantial amount of sand down there,
and you say several acres all covered with sand?

A. That’s correct.

Q. And Mr. Gilmer as your counsel has stated that When
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this sand is removed it is likely that the river will fill back
up again and you will continue with this sand and gravel
operation as long as it is possible, as long as you want to.
How long will you do it?

A. Until it is all gone.

Q. And if it fills back up again by high waters then you
will do it again until it is all gone?

A. Well, T think the possibility of it refilling
page 12 } again is rather unlikely with the new dam going
in.

Q. Has there been any high water in that meadow to your
knowledge since last fall?

A. T don’t believe there has been.

Q. Well, if you had taken the sand out it would have filled
back up between then and now, wouldn’t it?

A. No, it wouldn’t.

Q. So you have still got the same sand you would have
had?

A. Of course, there is the possibility if we had taken it out
and it flooded it would have been returned, which I think is
the last chance.

Q. It hasn’t done that yet, though?

A. Well, T think the likelihood of it doing it that it would
take quite as long to get the sand out is rather remote.

Q. How long do you think it would take to get the sand out?

A. T don’t think it would take so long to get it out yet
continue sales for it.

Q. How many truck loads a day do you think you would
be able to sell? ‘

A. T have never been engaged in the sand business. I think
that is probably a question Mr. Chisholm could answer.

Q. What type of—
page 13} A. I just know the amount that we could have
used in the last year.

Q. What type of equipment do you think Mr. Chisholm is
going to use?

A. Possibly a dump truck.’

Q. Pardon?

A. A front end loader and dump truck, sir, a hydraulic
dump truck.

Q. Do you know how many dump trucks he uses in the
sand business?

A. T am sure he uses as many as he can sell. In these davs
trucks run almost continuously. We have got substantially
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an actual building market in Charlottesville area now that—
So if he uses all he can sell he will use a whole lot.

Q. How many truck loads a day, can you estimate that?

A. Oh, I imagine he will be hauling probably maybe ten to
twenty.

Q. Ten to twenty dump truck loads of sand?

A. Yes, sir. I would say that would be the minimum to
justify the use of a front-end loader with an operator full
time. ’

Q. Yet you would have used seven hundred dollars worth

of this sand a month? That was your est1mate
page 14 } wasn’t it '
A. Yes, sir.

Q And you can do that at one-third the price, the going
price of sand, which is $1.00 a load?

A. Yes, sir.

Q. So that would be twenty-one hundred truck loads of
sand a month that you yourself would have used out of there,
isn’t it?

A. No, maybe I didn’t make myself clear. It would have
probably have cost me about $200.00 to move the sand that I
would use that I had to pay $700.00 for, because of the proxim-
ity of the source and the cheapness of the sand. The dol-
lar a load is what he would pay me and I wouldn’t have to
touch the sand. He would load it and haul it. And I imagine
he sells the sand for—

Q. Well, T meant the truck loads you would have used you
must have estimated that in order to arrive at the $700.00
figure. How many truck loads a month would you have used
in order to save yourself this two-thirds of $2,000.00?

A. Well, I'd have to take a piece of paper—

Q. Well, that’s just a guess on your part in the first place
then?

A. No, T was giving that in dollars and not in loads.

Q. Well do you know how many dollars it is
page 15 } if you don’t know how many loads is involved?

A. Well, because T have a continual gravel Bill
which is the amount of stone that I use in my operations. We
pay about $15.00 a load for the other and this would prob-
ably cost me in the nelghborhood of two or three dollars a
load..

Q. Well, you know how much Vou paid for 1t but you also
said how much you would have saved. You said you would
have saved a thousand dollars on the Moose lodge on sand? .-
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A. Yes, sir.

Q. How many truck loads of sand was there involved?

A. Well, with the one building besides the-Moose lodge—L{
you will give me a piece of paper I can answer this conecﬂ\
Would you give me your question again?

Q. You sta.ted you could have saved $1,000.00 on your sand
bill for the Moose lodge if you had had access to that prop-
erty. How many truck loads of sand were used in the Moose
lodge?

A. T used crushed stone instead of sand. Oh, between sixty
and seventy loads.

Q. All right, thank you.

page 16 } By Mr. Gilmer:
: Q. How many did you say? I didn’t hear you.
A. Between sixty or seventy loads.

By Mr. St. John (continuing)

'Q. How much was the total cost to you for those sixty or
seventy loads?

A. Excuse me, I am in error. I used about a hundred loads,

about $1,500.00 worth of stone. And I could have placed sand
on there for probably less than $500.00.

Q. $1,500.00 for a hundred loads?

A. Yes, sir. These are approximations. I didn’t come pre-
pared for the question on this point this morning.

Q. You don’t ever plan to farm this property, do you?

- A. T have no active plans to farm any land that I have, but
T wouldn’t say that that means that this land isn’t suitable
for farming or. that I might not change my plans.

Q. Do you have any firm plans to put it to any kind of use
except to get sand out of it and to use it as a dump?

A. Oh, T think it will eventually be a park area.

Q. A park area?

A. Or a golf course or something of that sort.
page 17 } If this area were built up I think the City would
still pass across that railroad.

Q. And then the public would be using this crossing that
you have in mind now?

A. Yes.

Q. Is that also one of the reasons that you want the cross-
ings installed now, so-that in the future it can be used as a
park or a golf course?

A. As an access to this land. It’s about 30 acres and I
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think it will eventually have a value of two or three thousand
dollars an acre.

Q. As a golf course or a park?

A. Yes, some sort of recreational spot.

Q. Do you have an offer now from Bill Chisholm?

A, Yes, sir.

Q. Did you ever have a written contract with him?

A. No, he called me on the telephone and made me an offer,
as I recall, and I said ‘‘fine.”’

Q. You accepted then? You had an oral contract and not
just an offer?

A. Ob, yes. He called me up and said he wanted some sand

- and T said, ““What do you pay”. And he said,

page 18 } said, ‘‘I pay a dollar a load.”’ And I said, ‘“fine’’.

Q. If you should develop this area for a park

or golf course you would pave the approaches across there,
wouldn’t you?

A. Oh, I think you would have to, to improve the ap-
proaches, yes. .

Q. You can’t even drive down there to either one of them,
can vou? It’s all grown up in weeds and small trees where the
road used to lead to the crossings, isn’t it?

A. T don’t think so.

Q. When is the last time you were out there?

A. Oh, a few months ago. :

Q. Could you drive your car right down to the right-of-
way fence?

A. Yes, sir. T think you could drive a truck. I don’t know
that you would want to drive your automobile.

Q. Well, it’s a rough road, isn’t it? It’s grown up more
or less, isn’t it?

A. Well, T didn’t want to give the idea that it was nice
and so forth, but we used to go across there in our pick-up
and I had been across in my car since 1959.

Q. What condition were the crossings them-
page 19 | selves now as opposed to the approaches then?
A. At this moment or when I went across orig-
inally? '

Q. Originally.

A. Oh, the conventional crossing with the ties running
parallel to the rails, as I remember, with gravel in between, so
that you could go across without any bumps of any conse-
quence.

Q. Now, if you crossed either one of those crossings you
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could get anywhere in the field to the east, could you not?

A. As T recall, one of the crossings, the eastern access,
vou dropped off rather steeply.

Q. Let me clarify my question. Once you got across 1nto
the east field where vour sand is, from: either one of .the
crossings, the northernmost or southernmost crossings, then
you can reach any point in that field, can you not?

A. T believe that originally there was a creek that divided
the field and that was the reason for the two crossings.

Q. The creek is no longer there, though; the creek 1s be- .

tween Belvidere Farm, isn’t it9
A. No, I ‘think there was an additional pond or
page 20 } swamp, or something, that necessitated the two
crossings.
Q. There is no necessity for them now thouOh is there”l

* * * * *

'~ A. But I can answer this question in another way. Well,
T sold some of the land on the West side of the railroad. I
hought the property as a farm, with thirty acres on the east
s1de of the railroad and two hundred and seventy some on
the west side of the railroad; and then I divided up the land
on the west side of the railroad and have a parcel of land
on the west side of the railroad that is cut off from the other
parcel of the land on the west side. And the only
page 21 } approach that I have to it is to go from the rail-
road and come back.

Q. You sold some of that property?

A. Yes.

Q. You sold off part of your land on the west, in other
words, without reserving yourself a rlght of-way into the
other 'part"l

A. That’s right.

Q. So now the only way you can get to it is to cross the
Sonthern railroad at one place and go down and fishhook
around back up into this part from which you have cut vour-
self off?

A. That’s right.

Q. That’s the only reason you need two crossings?

A. That’s right, that’s the only need for two crossings. . -

By the Court:
Q. When was that sale made?
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A. Well, I sold lots off of it. And this- was the natural
dividing line. I backed the lots up to a low spot. I can show
you on the plat.

Q. From the railroad to the line of the property?

A, I think if I showed you my plat you Would
page 22 } understand.

L L * L *

Note: Said plat now rece1ved in ev1dence and marked and
filed Plaintitf’s Exhibit No. 1.

A, I’d like to correct a statement I made. I am not abso-
lutely sure that I have sold off all these lots that separate
this, but the best approach—They are for sale and they may
have been sold, these lots along here, but—

Q. Just mark approx1mately, if you can, just where these

two crossings are. Let the record show that this is
page 23 } a sketch of Virginia Land from this Northfield

Subdivision and the witness is now—Mark with
two-X’s, if you will Dr. Hurt, approx1mate1y Where these two
crossings are.

A. T just have to use the general area?

Q. That’s right. Now, the witness has marked with two
X’s in blue ink where these two crossings are.

So the only reason if you need the two crossings, that you
need them is to get the land on the west or upper side as we
look at this Exhibit 1, which you cut yourself off from by
selling the land without reserving a right-of-way to? Is that
correct? A .

A. Some other right-of-way. I didn’t know I was doing it
‘when we platted these lots and put them to record. I didn’t
know the railroad was cutting me off.

The Court: Let me see it, please.

Mr. St. John: What he said about the crossings, need-
ing two crossings, is to go in from this direction and go down
here across one of them so he could get back to the west or
north to some of these lots here in the northeast corner of
lis subdivision from Route 29. (Counsel indicating on Ex-
hibit No. 1.)

page 24 } By the Court:
Q. No lots havé been sold in the 30 acres?
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A. No, sir, there has been no attempt to divide that land.
But T have divided the lots on the east side and—

By Mr. St. John (continuing):

Q. East side? Are you sure this is the east 31de, the 30
acres?

A. T beg your pardon. I divided land on the west side.

Q. On the opposite side?

A. That’s correct. And I left at the northernmost part of
the property on the west side of the railroad approximately
five acres.

By the Court:

. You can’t tell us then whether the lots marked on here,
10, 11 12, 13, 14, and so forth, have been sold, whether they
actuallv have been sold or not1

A. T am under the impression that they have been, and if
they haven’t been I didn’t want to ruin them by putting a
road through them, because these lots are improved and have
water and everything on them, ready to be sold for about

forty-four hundred dollars. And if I took fifty
page 25 } feet off of it would kill one of those lots.
Q. Now does this area include—It does not I
suppose include the whole 230 acres, this plat?

A. Oh, that’s on the east side of the railroad between two
and three hundred acres. I think two hundred and seventy
some. :

Q. East or west side?

A. West side of the railroad. And I sketched in pen, I be-
lieve, the about thirty acres on the east side of the railroad,
the sand that we are talking about, the sand area.

I have an aerial photograph if "that would help. Each of
those lots was approximately three-quarters of an acre .

The Court: Now, with reference to which of these cross-
ings, the northernmost or the southernmost, was the original
suit filed? < .

Mr. St. John: It was never made clear, Your Honor. Mr.
Gilmer didn’t know that both crossings were in existence. He
knew we could get access to one of them, but he—I asked him

which one and he said the northernmost one, but
page 26 } he thought the southernmost one was the north-

ernmost one. Correct me if I am wrong, Mr. Gil-
mer.
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Mr. Gilmer: That’s entirely correct, when I filed suit I
didn’t know that there was but one crossing out there, sir.

Mr. St. John: "When they found out that there were two
crossings then they continued the case and amended their
. pleadings  to demand that both crossings be installed.

By the Court: .

Q. What land do you own on the West side, Dr. Hurt?

A. T own the five acres that is undivided, the most north-
_ern portion of that survey. And then I own various plots
that are unshaded through there And some of the ‘ones. that
are unshaded are—

 The Court: Gentlemen, I would like to know exactly what

he owns. I think it would be material since he is asking for

two crossings. For instance, if he doesn’t own Lot 12 and

such other lots I don’t see what possible use he could have
for a crossing at that point,

page 27+  Mr. St. John: May I examine him on that ques-
tion? S :

By Mr. St. John (continuing):

Q. Dr. Hurt, if and when you do sell these lots, if you
haven’t sold them on the west side of the tracks then if you
can’t get to them now the buyers will have to use the cross-
ings and cross the railroad twice each.time they go to and
from their homes, isn’t that right?

A. No, you misunderstand. I have no plans to divide the
other five acres into lots and make people go across the rail-
road, for home sites.

Q. You said they are divided now and have been sold.

A. No, no, thev are alreadv on a dedicated road. I have
ﬁve acres that I thought mlght be—

By the Court:
page 28 } Q Let me ask vou: if you own, des10'nated here
.as Lot 12 opposite the crossing that you have
marked as the southernmost crossing— . _

* '] * ' .
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Charles W. Hurt.

By the Court: .

-Q. You have not sold Lot 12, the lot that adjoins the second
crossing ?

A. No, sir. What T was talkmg about was up here. My
access to this property I said was across this property and
back up here. That was the point that I was trying to make.

By Mr. St. John (continuing):
page 29 } Q. You have sold off land in here, cutting your-
- self off from going through—
A. T may have sold and if T haven’t I intend to sell. I
wouldn’t want to ruin one of these lots.

* * * * *

A. T own land on both sides of the railroad where the cross-
1ng is, without questlon That was the point that I was mak-
ing.

* * * * *

Q. I show you Exhibit No. 1 and ask you to mark with
this black pen the approximate route that you are

page 30 } talking about when you say you have got to cross

the railroad twice to get to Route 29, across the

railroad one way and then back across it back to reach the
property that you have cut off from yourself. Start out here
where 29 is, about the top of Exhibit 1. 29 isn’t shown on
here. Make it a dounble black line. Draw from Route 29
through your subdivision down across the tracks, if you will.
Now witness is drawing in black, single line, this proposed
route. If you will, Dr. Hurt, just make an arrow at the end
of that line so that there is no doubt which line it is there.
Make an arrow at the end if you will, please. Thank you, sir.

* * * . * *

By Mr. Gilmer:

Q. What percent of the road shown on your map has been
taken over by the State, public road State maintenance?

A. Mr. Gilmer, we expect the Highway Department to ac-
cept about two miles of that road this summer. We had a
meeting on it just very shortly.
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B. E. Chisholm.

_ Q. It hasn’t been accepted yet?
page 31 }  A. It hasn’t been accepted but we think it will
be this summer.

| page 32 ;

Q. Now, it is the suggestion of Mr. St. John seems to be
that the sand you used at the Moose Hall was used in erecting
the building. Was most of the sand you could have used as
to the buﬂdlng"l

A. Oh, no. We could have used the sand on the parkmg
-area, Whlch was about an acre.

Q. An acre of parking area?

A. Yes, sir.

Q. What does your gravel bill run with Superlor Stone a
month, say?

A. About $2,000.00 a month.

Q. And how long has that been keeping up?

A. For the last five or six years.

Q. How much road have you built within two miles of those
crossings recently ?

A. Oh, something between two and four miles, I believe.

By the Court:
Q. You don’t mean that you would have used sand every-
\ where that you used gravel, do you?
page 33} A. Oh, no, sir.
Q. That’s what I thought.
A. T said probably in one- th1rd of the situnations, we could
have used sand.

By Mr. Gilmer (continuing):

Q. Could you have used sand for base or surface?

A. We could have used it for only a portion of the hase
and for driveways and for parking areas off the State rlvht-
of -way. .

B. E. CHISHOLM,
a witness called by and on hehalf of the Plaintiff, being first
duly sworn, is examined and testifies, as follows:
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B. E. Chisholm.
DIRECT EXAMINATION. -

By Mr. Gilmer:
Q. Mr. Chisholm, what is your occupation?
page 34} A. Hauling sand and gravel.
Q. How long have you you been in the business
of hauling sand ?
A. I’ve been in business for myself for thirty-two years.
Q. How many sand haulers are there around here hauling
sand for business?
T don’t think there’s but three of us now.
Three now?
. Yes, sir.
And when did Mr. Sprouse die?
He died about a month ago.
And he would have made the fourth?
. The fourth, yes, sir.
Did you try to buy some sand from Dr. Hurt?
I did.
‘What did you offer him for the sand?
. A dollar a load.
And where were you going to get the sand from?
. T was going to get it out there from the field across the
tracks but there wasn Ut no crossing to get it.
Q. Did you examine the sand to see what quality
page 35 } and quantity you had?
A. Yes, sir.
Q. How did you propose to load it?
A. Well, T have two tractors. And I have a 25-foot con-
veyance to screen it. I have two tractors on rubber.
Q. Did you make any rough estimate as to the amount of
sand down in that bottom?
A. Tt’s a good quantltv of it if you can get it up clean.
Q. Well, could you give us any idea as to how many yards?
A. Well it’s a rlght good deal. I couldn’t say—I1 didn’t
measure 1t
Q. You haul how many yards to a load?
A. Five yvards to a Joad. "
Q. Five vards to a load. And would you give us a rough
estimate of how manv yards are down there?
A. Well, it’s hard to tell, Mr. Gilmer because it’s all over
the bottom and it’s all over the bushes clear to the river.

A
Q.
A
Q.
A.
Q.
A
Q.
A.
Q.
A

O
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Joseph Buck.

Q. Well, give .us the smallest amount you think might be
there.
page 36 } A, Well, I'd say there’s a little over ‘a hundred
o thousand vards there.

Q. Yes, sir. o

~-A. That’s a rough guess.

Q. And is there any way to get it out practlcally except to
cross the railroad tracks? -

A. No, sir. There’s a ditch goes down that divides the land
and yon ’d have to g0 across Where a crossing . used to be, but
there’s none there now.

Q. So if you can’t get the crossings you can’t buy the sand?

A. No, sir. T oan’t get the sand out. If T Did I could have
had half of it out of there.

* . * - * * *

page 37} JOSEPH BUCK
a witness called by and on behalf of the Plamt1ff
bou]a‘ first duly sworn, is examined and testifies, as follows:

DIRECT EXAMINATION.

By Mr. Gilmer:
'Q. Mr. Buck, I believe you work for Dr. Hurt, don’t you?
A. Yes, sir.
Q. How long have you been working for him?
A. T’ve been working for him ever since he bought the
place.

The Court: Been working for him when?
Mr. Gilmer: Ever since he bought the place.

Q. You mean the Basham place out there?

A. T worked for Mrs. Basham twenty-two years before he
bought it.

page 38 }
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Joseph Buck.

Q. During that time, what can you tell us about any cross-
ings on the Southern Railroad northern end near the river?

A. Well, we have two there all the time until they made a
single track. They didn’t put the gravel back so we could get
through.

Q. And why were there two crossings?

A. Well, there was a big ditch run through that cut the two -
bottoms off, right through the middle of them.

. Q. Was there a stream down that ditch?
A. Yes, sir. There’s a stream down there now unless this
dry weather it might be done dried up. :
page 39t Q. Now, isn’t the stream you refer to as separat-
ing the Belevdere tract and the Basham tract, is
it?

A. No, sir, it’s another one.

Q. Another stream?

A. Yes, sir. .

Q. Is there any practical way of getting sand out of that
bottom except across the railroad track?

A. No, sir.

Q. How much did you use the crossmgs before the Scuthern
Railroad took them up?

A. Well, we farmed it up until 1948. Hauled corn, Wheat
oats, anvthmg across there.

Q. Did you get your hauling equipment in over the rail-
road?

A. Yes, sir, it wasn’t no trouble at all.

Q. Was there any other access you had to it except across
the railroad? .

- A. No, sir.

Q. Were there gates and a right-of-way fence?

A. Four gates and the right-of-way fence.

Q. Now, you quit farming that land about when?

A. When Dr. Hurt brought it.
page 40} Q. Now, since that time how much have you used
it, the crossings?. -

A. Well, T used it all up untll—I hauled sand out of there
for Doc untll the single track—I don’t remember just what
date that were.

Q. Can you give us any idea how much sand vou hauled
out hefore this single track?

A. Well, I’ve been—No, sir, I don’t know how much T’ve
hauled out. but we sands some roads down there.

Q. For Dr. Hurt?
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Joseph Buck.

A. Yes, sir. :

Q. Did you haul anything across those crossings except
sand?

. For Dr. Hurt?
Yes. :
Yes, sir, we hauled trash down there and dumped it.
Trash?
. Yes, sir.
Did you haul anything besides trash?
Old stumps and things like that, eleaning up.
Q. What did you do with them when you got

page 41 } across there?
: "A. Dumped them over there in that big hole

'>@>é>©>

down there.

Q. Is there a big ravine you could put them in?

A. Yes, sir.

Q. And when the Southern Railroad took up the crossings
what did you have to do with the stumps?

. Well, we hauled them off.

Where did you have to haul them?

Took them off to the County Dump.

‘Where is the County Cump?

. On the Old Lynchburg Road. :
On the Old Lynchburg Road south of Charlottesville?
. Yes, sir.

. About how many loads did you have to haul over there
that you would have liked to have put in this ravine?

A. Well, T couldn’t tell you exactly how many loads, but T
hanled a lots of them out there. )

Q. T know you haven’t kept a record of them, but T mean
approximately, would you say one or a hundred or what?

‘A. Ol, a hundred or miore. Lots of things I

page 42 } would have carried across there if I could get

across there. They were grading those yards

across there and if I could have gotten across there I could
have carried all of that trash.

Q. Well, about how many loads do you think you could
have e'otten across there if they hadn’t have taken it up!?

A. Oh, it would have been hundreds of them, I imagine.
Sometimes I get ten or twelve loads a yard when T grade it,
roughly.

Q. How are the roads cleaned up at the crossings now?

A. Well, onie of ’em has been all right. S
Q. Can vou drive right to the railroad right-of-way?

- EOPOPOrOp
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Joseph Buck.

A. Yes, sir, we went right there not long ago.

Q. What sort of vehicle did you drive in then?

A. Drove a Jeep down the last time I was down there. The
snow was about a foof deep.

Q. How many gates are on those rights-of-way?

A. Four.

Q. One on each right-of-way?

A. Yes, sir, one on each side of the track.

Q Are they same kind of material as the right-
page 43 } of-way fence? ,
A. Yes, sir, railroad gates.

Q. When you first became familiar with that place you say
it was about twenty-two years ago?

A. Yes, sir.

Q. Were those crossings new or old at that time?

A. They was old.

Q. Did you ever put a bridge across that stream that sep-
arated those two bottoms on the east side?

A. Yes, sir, we put a bridge across there.

Q. About When did you do that?

A. Oh, I can’t remember exactly when it was. .

Q. Was it when Dr. Hurt bought the property or before?

A. Tt was before Dr. Hurt bought the property . That was
when we was farming down there. We had it so we could go
from one bottom to the other one after Dr. Hurt bought it.
We kept it that way.

Q. During the twenty years that you have known that prop-
erty has the land on the east side of the railroad had any out-
let except across the railroad?

- A. No, sir. The man that owned it before Mr
page 44 } Basham got it had to cross it.

* * * *

CROSS EXAMINATION.

By Mr. St. John:
‘). Mr. Buck, up until Dr. Hurt bought the land it was al-
ways used for farmmg only, wasn’t it?
A Yes, sir.
Q. And the sand was gotten off of it then?
A. Oh, yes, we got the sand off of it.
"~ Q. For your own use? '
A. For our own use, for our own roads. Sometimes other
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people would come in there and get the sand for their roads.

Q. Bnt it was just a regular farm crossing, wasn’t it?

A. Yes, sir.

Q. What type of equipment did you use when Mr. Basham
owned it?

A. We used trucks and tractors.

Q. To go down in there and get your crops'?

A. Yes, sir.
page 46+ Q. You didn’t use it in the wintertime to do that
then, only in harvest season and planting season?

A. Only in the fall. Sometimes high water would get up
before we would get all the erops out.

Q. There’s nothing down in there now? The old creek that
divided the two parcels, that’s gone, isn’t it?

A. No, sir, it’s still there.

Q. Well, vou said that at one time you needed both cross-
ings to get to the fields down there, but you only need one of
them to get to any part of that field down there now, don’t
you?

A, Well, T don’t know what kind of shape it’s in now.

When T used to farm it there we had to get across with farm
equipment. I just fixed it temporarily to get across there be-
cause every time the river got up it washed it away, you see.
T just temporarily fixed it.

Q. Didn’t you say that you made one bottom out of what
was once two down there, since Dr. Hurt bought it?

A. T did that before.

Q. It’s all one bottom now then?

A. No, sir, two separate, the stream comes down there

page 46 }  The Court: He said he put a bridge across the
stream, Mr. St. John,

Mr. St. John: I know it, but I thought the witness said,
Your Honor, that after Dr. Hurt bought the land that the
pronerty down there was changed so that the only stream
down there separates Belvedere from this property.

A. No, sir, the stream still goes down through there.
* * * * *
FLOYD JAMES ESTES,

a witness called by and on behalf of the Plalntlff being first
duly sworn, is examined and testifies, as follows
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Floyd James Estes.
DIRECT EXAMINATION.

\
By Mr. Gilmer: ‘
Q. Do you work for Dr. Hurt now?
A. No, sir.
page 47 } Q. When did you stop working for him?
A. Directly after Christmas. ,
Q. Well, you used to work for him, didn’t you?
A. Yes, sir, I worked for him.
Q. How many years did you work for him?
A. About four years.
Q. I believe you were raised in Greene County, weren’t
you?
A. Sir?
Q. You were raised in Greene County, weren’t you?
A. Yes, sir, Greene County.
-~ Q. When did vou first come to Albemarle County?
A. T worked practically altogether in Albemarle County. I
used to saw wood and thresh wheat.
Q. How old were you when you first came to Albemarle
County?
A. T was about sixteen or seventeen.
Q. Did yvou ever work for the railroad?
A. Yes, sir, T worked on the railroad.
Q. What kind of work did ‘you do for the railroad?
A. T worked on the railroad in the first World War.
Q. During the first World War?
page 48 }  A. Yes, sir. Jack Thomas was the foreman of
it, of the section, right down here, where they are
talking about those gates were at. There was two gates there
and two right-of-wavs. We used to take the lever cars off,
had them old hand lever cars that pulled us back and forth.
And those gates and all was rieht there, both outlets.
0. And that was durine the first World War?
A. Yes, sir, that’s right, first World War.
Q. Now, did those crossings look like new or old crossings
then?
A. Looked like people had been using them.
Q. Do you remember who owned the land on both sides of
the railroad there at that time?
A. No, sir, T don’t. I don’t remember who owned it. I
never did ask anvone at that time who owned the land on each
side of the railroad.
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Floyd James Estes.

Q. Well, did you know later on who owned it?
A. Yeah, Mr. Pete Rhoads owned it.
Q. Mr. Pete Rhoads?
A. Yes, sir.
Q. Did he have any access to his bottom except across the
railroad tracks?
page 49} A. Yeah, he had crossings.
: Q. Was there any other way to get to that bot-
tom land on the east side of the railroad except over these
crossings ?
A. No, sir, there wasn’t no other way. No other way to get
there.
Q. Since 1914 how much have you lived near these cross-
ings?
A. Since 19149
Q. Yes, sir.
A. T don’t know exactly how long. I been on Belvedere
close to twenty years.
Q. On Belvedere close to twenty years?
A. Yes, sir. '
Q. And did anybody hauling produce in or anything else
to this bottom ever go through Belvedere?
A. No, sir.
- Q. Is there any road leadmg up there so they could go
throngh it?
A. No, sir. _
Q. Is there any bridge across the stream that bounds and
separates this property from the Belvedere tract where you
live?
page 50 }  A. No, sir, hasn’t been any since I've been liv-
. ing there.
Q. Did you ever see any remains of any old crossing there?
A. No, sir, I didn’t. .
Q. Do you know when they stopped having a crossing
across the railroad tracks?
A. No, sir, I don’t. T know Mr. Buck and them used to go
bhack and forth across when he was farming for Mr. Basham.
Q. You don’t know when the railroad took it out, do you?
A. Sir?
Q. You don’t know when the railroad took the crossing out?
A. Taken it out about the same tlme that they chanwed
tracks, single tracked it.
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Thomas D. Blue.

O From a double track to a single track?
. That’s right.

Q But you don’t know when that was?

A. No, sir, I don’t.

page 53 }

*

Mr. Gilmer: We rest.

The Court: Mr. St. John, as T understand the issues in
this case, I have ruled that it is not a question of whether
these rights-of-way could be established at this time under
the statute. The question is whether they had been estab-
lished and the railroad had a duty to repair them. Do you
see what I mean? The issue before the Court is not the same
as if application were being made now to establish the cross-
ings. I ruled on the issue that it is not a question of whether
these crossings should be established at this time. The ques-
tion is whether they had been established under the statute
and the railroad has failed to repair them.

Mr. St. John: Well, we object to that, Your Honor. We
didn’t understand that that was the ruling.

The Court: All richt. I just wanted you to understand
what I considered to be the issue.

page 54 } THOMAS D. BLUE,
a witness called by and on behalf of the Defendant,
heing first duly sworn, is examined and testifies, as follows:

DIRECT EXAMINATION.

By Mr. St. John:

Q. State your name, please, sir.
- A. Thomas D. Blue.

Q. Where do you live?

A. On the Stoney Point Road, Charlottesv1lle, Albema1le
County.

Q. What is your occupation?

A. T’'m a civil Engineer and land surveyor.
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Q. Are you a licensed land surveyor?

A. Yes, sir.

Q). How long have you been such?

A. T've been a licensed land surveyor since November of
1962 and an engineer since February of 1962.

Q. You have your own surveying business?

A. That’s right.

Q. You are not an employee of the Southern Railway, in
other words?

A. That’s right.

Q. Were vou engaged recently to make a physical sketch
or a survey of two crossings on the Southern Railroad near

the Rivanna River, which are the subject of this
page 55 }. suit?
A. Yes, I was. '

Q. I hand you this plat here with your certificate on it,
captioned ‘‘Plan Profile of Old Road Crossing, Southern
Railway North of Charlottesville Near the South Fork
Rivanna River’’, and ask vou if this is one of the plats
‘that vou made?

A. Yes, it is.

Mr. St. John: I would like ’ro have this marked for identi-
fication, Defendant.

Note: Plat now received in evidence and marked Defend—
ant’s Exhibit 4 for identification.

Q. Now, Mr. Blue, T hand you this plat also with your cer-
tificate on it but it is captioned, ‘‘Plan Profile Old Road Cross-
ing Southern Railway North of Charlottesville, Virginia, lo-
cated approximately 1183 feet North of Mile Post 108”°, and
I ask vou if this is the other one which applies to the other
crossing?

A, Yes, it is.

Note: Said plat now received in evidence and'marked and
filed Defendant’s Exhibit B.

Q. All right, looking at Defendant’s Kxhibit B, which
crossing of the two was that? Was that the southernmost or
the northernmost?

A. This is the southernmost crossing.
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Thomas D..Blue.

Q. The southernmost of the two crossings?
A. Yes, sir.
page 56 } Q. What information did you accrue from these
two plats with respect to the two crossings?

A. We showed the—both rails, the east and west bound,
the east and west rail, and we showed the sight distances
taken from a point ten feet from the rail on the lines of the
crossing. The distances that you would see an object com-
ing down, coming north or south on the tracks.

Q. All right, state to the Court what these sight distances
are from a vehicle parked on the east side of this southern-
most crossing. State the sight distances north and south along
the track. ~

A. To the north it is 1140 feet; to the south it is 1900 feet.

Q. With respect to a vehicle waiting on the west side of
the crossing to go east across it what is the sight distance
north and south?

A. To the north it is 1070 feet; to the south it is 1930 feet.

Q. All right now, look at Defendant’s Exhibit A. For a
vehicle parked on the east side of this crossing preparing to
cross west what is the sight distance north and south?

A. To the north it is 2060 feet and to the south it is 880
feet.

Q. For a vehicle waiting on the west side get-
page 57 } ting ready to go east across it what is the sight
distance? '

A. To the north it is 2080 feet; to the south 770 ft. How
did vou you take these sight distances, Mr. Blue?

A. We took it visually. We took a point ten feet from the
east rail and the west rail, in either case, on the line of cross-
ing and observed down the track until an object coming
around the curve would come in sight. The alignment of the
curvature is what controlled it rather than the grade. It
didn’t go over the horizon. It was coming from around the
curve.

Q. Would it make any difference in these sight distances
how high an object was?

A. Not materially it wouldn’t because the slope of the rail-
road itself is so flat it’s practically level. It wouldn’t make
too much difference.

Q). Tn other words, you could see a man pretty near as far
as von conld see a higher object?

A. That’s correct.
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Q. Did you also make a profile of the grade of the ap-
proaches to these two crossings?

A. Yes, we did.

Q I believe you are looking at Exhibit A now; looking
at the approach from the east what is the approximate grade
of that approach? That’s the northernmost crossing.

A. From the grade in the east it is approximately twenty
percent. That’s within the right-of-way itself.

Q. Would you characterize how steep the approach is?

A. That’s fairly steep. The maximum allowed
page 58 } in the Ordinance for streets in Albemarle County
or subdivisions, rather, in the Ordinance it says

ten percent. I think the maximum is over that.

Q. Avproaching the

A. That’s right.

Q. What is it on the west side?

A. Well, 1t’s about half that, about ten percent.

Q. Al 11crht looking at Exhibit B would vou-give the (‘omt
the grade?

A. Approaching from the east again the grade is some-
where between thirteen or fourteen percent and approaching
from the west side again about half that, or appmx1ma’relv
six percent.

Q. That is the sonthernmost croessing?

A. That’s right.

Q. Now, when was this plat made? When were hoth plats
made?

A February, I believe, of this vear, 1964. The date is on
them.

Q. Well, read them to us.

A. February 29, 1964.

* * * »* *

page 59 }

By Mr. St. John (Continuing):

Q. Did you observe the material of the surface or the
ground at the grades to the crossing, the approaches to the
crossing?
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Thomas D. Blue.

A. Not specifically. T would say it would be sandy gravel,
or perhaps some red clay in this particular Albemarle County
material. I didn’t take particular notice of it.

Q. On the east side, I direct you to the east side, is there
any packed down road area there or is it loose?

A. No, I didn’t notice it, particularly on the east side.

Q. Did you notice the character of the roads leading to
this area from the west side? ,

A. Well, on the southernmost crossing it was—We drove
to the crossing in our Jeep also. But on the northern, the
other two crossings, the northern crossing and on the west
side we did not try it. I don’t know whether—It didn’t look
like it had been used in a good while.

* *® L *

page 63 }

* L *

CROSS EXAMINATION.

By Mr. Gilmer: :

Q. How far do these grades that you speak of extend to
the Southern track?

A. Merely from the track to the railroad right-of-way
fence. :

Q. And that’s about how far?
page 64 + A. Roughly fifty feet above. T think the right-
of-way is approximately a hundred feet. I could
scale it off on the plat.

Q. And the grade is necessitated by the elevation of the
Southern Railway at those points, isn’t it?

A. That’s right, sir.

Q. Now, did you find any evidence to indicate whether the

- Qouthern Railroad had raised that grade in ’17 when they
double-tracked ?

A. No, sir, I wouldn’t know that.

Q. Now, vour limiting facts on your sight is the bank of
the railroad track, isn’t it, the limiting fact of the distance?
And the banks slope back, don’t they? Isn’t that right, sir?

A. T don’t reeall, sir. '
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Q. The railroad banks have what kind of a slope for limited
sight?

A. They’re quite steep. But it’s not so much the slope as it
is the curvature that causes the sight distance.

Q. Well, the curvature takes them around and behind?

A. That s right.

Q. Well, a lower object at the rail level would be cut off
from view sooner than a higher object, wouldn’t it?

A. No, sir, not in this particular instance, be-

page 65 } cause the slope is such that it doesn’t make much
difference. If you are talking about one foot and

a hundred feet, certainly. But the difference say between two
feet and seven feet, or maybe even ten feet. T don’t think so.

Q. Well, how steep are those banks? They are just dirt
banks, aren’t they, and not rocks?

A. Well, there’s some rocks in them, in the cut.

Q. Well, what do you say they are, one to one?

A. Oh, T would say that in the instance of the southernmost
point it probably is somewhere in the vicinity. It might even
be steeper. T don’t recall. We didn’t measure it.

Q. How about the northernmost? ,

A. That’s probably about the same. That’s across the
river.

Q. That’s clear across the river?

A. That’s right, sir.

Q. FExcent for the grade getting up the raﬂroad Bank the
roads leading there have not probably more than than five
percent grade, have they?

A. T dor’t know. sir, we didn’t measure that. T would imag-

ine that on the east side it prohablv is. eoing
page 66 | down the bottom. On the west side T don’t know.

By the Court:

Q. Let me get that. Is there any way I can tell which of
these plats is north and south? T don’t recall the wayv you
could tell. ’

A. Yes, sir, there’s a way you can tell—

Q. It was identified in the testlmonv, but I have forgotten.-

A. The only way you could tell is that—You see. fhls direc-
tion is south and it is 1557 feet to the next crossing.

Q. I see. This is the northernmost?

A, This is the northernmost and the next crossing is to the
south 1550 feet.
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page 67 } JACK E. GREEN,
a witness called by and on behalf of the Defendant,
being first duly sworn, is examined and testifies, as follows:

DIRECT EXAMINATION. -

By Mr. St. John:

Q. State your name and occupation, please, sir.

A. Jack E. Green, Division Engineer for the Southern
Railway.

Q. How long have you been an employee of the Southern
Railway?

A. Eighteen years.

Q. What functions now does your present position in-
volve?

A. I am Division Engineer on the Washington Division,
general supervision and planning, maintenance, construction
of the roadways and tracks between Alexandria, Virginia and
Monroe.

Q. Between Alexandria and Monroe; and that includes this
area we are talking about? '

A. It does. ,

Q. Does your job include planning and supervising the

construction of crossings, grade crossings?
page 68 } A. To a certain extent, yes.

Q. How do you figure into the construction and
planning of crossings? What do you do when the railroad
has got to build one?

A. Make a recommendation and approximate cost esti-
mates.

Q. Your job involves making approximate cost estimates?

A. Along with my recommendation, yes.

Q. Have you been present here during this entire proceed-
ing and payed attention to all the testimony? -

A. T have. T ‘

Q. Now T hand you plat marked Defendant’s Exhibit B,
Mr. Green. And I think that’s the southernmost crossing of
the two because it is 1570 feet north of the next one.

Now do vou see those lines and grades to the approaches
on that Exhibit?

A. T do.
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Q. Have you viewed this area recently you, yourself?

A. 1 have.

Q. When was the last time you saw it?

A. T was on the ground there sometime in the
page 69 } first part of this year.
Q. Who went out there with you?

A. 1 believe you were with me. |

Q. You and I and I believe Mr. Hopkins went out there?

A. That’s right.

Q. We spent some time out there examining the area?

A. That’s right.

Q. Now, Mr. Green, I want you to look at Exhibit A now,
which is the northernmost crossing. You also observed this
crossing at the same time as you did the other one?

A. T did.

Q. Have you been by there since then?

A. Thave passed there in motorcars and trains and engines.
" Q. When was the last time you did that?

A. T was down in Greene yesterday.

Q. Now, have these crossing been changed materially since
these plats were made? Have they graded these crossings
and stuck to what just is on these plats, and to which Mr.
Blue has testified; and assuming that they wanted both of

‘these crossings to be used by heavy sand hauling
page 70 } equipment, substantially a part of that has already

been testified to, as you heard the testimony, what
would be the situation out there in your opinion as State
operation .of the railroad or trucks, either one?’

A. T would say that it would create a hazardous condltlon

Q. Why?

A. Because of the speed of your trains and the sight dis-
tance.

Q. What is the speed of the train transportation?

A. Sixty miles per hour.

Q. Sixty miles per hour?

A. That’s right.

Q. Do you think the grade of the approaches had anything
to do with safety? I mean, would they not, knowing the area;
heavy loaded trucks would have a hard time starting ap-
proaching from the east to the west when there are grades
to cross over the crossings? Were you familiar with these
crossings as to what existed?

A. T was, yes.
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Q. Were you at one time the senior maintenance supervisor
of this particulor area ?
page 71 + A. I was at one time assistant track supervisor,
at Culpeper, Virginia, which included the area be-
tween Culpeper and Charlottesville.

Q. During what period of time did you have that job?

A. From 1950 and 1952.

Q. Did you have any other jobs of supervising work in
this area before then?

A. Prior to that I was a trainee with the track supervisor
from 1946 until 1950, in the same territory.

Q. So during what periods of time have you been immedi-
ately working on this immediate ares, responsible for this
immediate area?

A. From March 1946 until February, 1952 and July 1959 to
present.

Q. So there is a gap from ’52 to ’59 when you were in a
different area?

A. Yes, sir.

Q. Are you familiar with the way these crossmqs worked
before 1952, from yvour first period of employment here?

» A. T am.
page 72} Q. Describe the character of these crossings?

A. They were what they referred to as a farm
tvpe crossing. They used loose ballast between the rails, for
a width of approximately ten to twelve feet.

Q. Was there any timbering around the crossings then?

A. Not to my knowledge.

Q. For what purpose were the crossings used for farm
work?

Mr. Gilmer: T object to that unless he can show he knows.

Q. Well, how often did you observe the crossings? Were
vou in constant famﬂlarltv with them?

A. T was, ves. Not in constant familiarity with them. I
passed over them maybe an average of twice a week, some-
times more often.

Q. Well, you don’t know how often these were used, but
conld vou see what use the land to the east of the track was
being put to at that time?

A. To my knowledge the only use I have ever seen of that
land was for farming.
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Q. The crossings are no longer there, are they?

A. That’s correct.

page 73+ Q. What happened to them? Do you know that?

A. In 1952 when I left the Washington Division

and transferred to another division, the crossings at that
time to my knowledge .were deteriorating.

Q. Wasting away?

A. Wasting awav. There were signs of a crossing. When
T returned to the Division in July of 1959 the crossings no
longer existed. There was not a crossing in Julv of 1959.

Q. Well, did the railroad ever activelv go there and re-
move the ballast that was between the tracks?

A. Not actively remove it, no, sir.

Q. Why is it the ballast is not there at present?

A. Well, the ballast in the operation of the track gradually
wasted—or equalized itself from the vibration and from non-
use .of this ballast over a period of years just equalized itself
out in the track.

Q. When was the double track removed—I’m sorry. When
was the so-called southbound track removed?

A. To the best of my knowledge, in June of 1962.

Q. Was the crossing in existence just before this was done?

A. Not to my knowledge, no, sir.

Q. Was the track. re-worked, the existing tract, the one

that was left there, was it reworked and re-hal-
page 74} lasted at that time?
A. Tt was, in Mav and June of 1962.
Q. They didn’t put any more hallast back to make the cross-
ing useable“l

A. No, sir.

Q. Does the track slope downwards or upwards or was it
level as the trains approach this area from the north and
south?

A. Well, the descending grade to the river from both direc- -
tions, hoth north and south.

Q. How many trains a day go by there, scheduled?

A. Twenty-six scheduled trains.

Q. Do you know how many of these are in the daylight,
average daylight hours?

A. If T may have a moment to count them up, sir.

Q. Are you using the official Southern Railway time-table
there?

A. Just for reference only. It’s practically fom’reen sche-
dules. '
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Q. Is this the main route of the Southern Railway?

A. It is, yes, sir.

Q. What kind of safety precautions and fences are required
for private crossings? '

A. None.

Q. Are trains required to blow at private cross-
page 75} ings?
A. No, sir.

Q. Do you think it likely or unlikely that if this operation
which has been described by Dr. Hurt of from ten to twenty
dump truck loads of sand cross it daily during the daylight
hours is put into operation and a train struck one of those
trucks—

Mr. Gilmer: Judge, I think that’s right speculative. He is
no expert on wrecks.

Q. You have stated that the crossings as they once existed
would he unsafe for this type of operation.

A. Yes, sir.

Q. Now, what type of crossing would have to be installed
to accommodate and support the type of travel that Dr. Hurt
has described?

A. Without say a crossing of some hard surface material.

Q. What kind of hard surface?

‘A. Either asphalt or concrete, preferably asphalt.

Q. Would you have to change the grade of the approaches?

A. We would certainly definitely have to change the ap-
proaches on the Easternmost side.

Q. How wide would that crossing have to be?

A. My recommendation would be not less than twenty-four

feet.
page 76 } Q. Why do you make that recommendation?
A. So that two vehicles can pass.

Q. Why is it necessary for two vehicles to pass?

A. Well], from experience I have found that on single lane
crossings vehicles have a tendency for one to get up too
close to the crossine and stop and another one following
jammed him up and if a train is approaching he doesn’t have
any place to go.

Q. And vou are assuming now that if another vehicle doing
the same thing—

A. Approaching from the opposite direction, that’s right.
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Q. Would it be necessary to provide warning s1gna1 de-
vices to make this operatlon safe? :
A. Definitely, yes, sir. '
Q. Can you give us any estimate of the cost that would be
involved if the Southern Rallway 1nstalled such a crossing
with signal devices?
A. Well, from the past costs on similar crossings, or
similar type crossings, picked up from the estimate sheets,
the cost of a signal installation would run somewhere be-
tween seventeen and twenty thousand dollars.
Q. Can you break that down into how ‘much it would cost
for the type you described that would be necessary for this
part of the track—the cost of the various items?
.page 77} A. The crossing construction itself within the
track area would run approximately seven to eight
hundred dollars.
Q. Does that include 1mprov1ng the grade approaches to
the crossing?
A. No.
Q. Do you know how much that Would cost?
A. Tt would be a horseback guess. Roughly a thousand
dollars plus.
Q. How much would the signals involved cost?
A. Seventeen to twenty thousand dollars.
Q. They cost more than the crossing itself?
A. Definitely, ves.
Q. Well now, even if you had a crossing as you have de-
. seribed, twenty-four feet wide and paved, if vou didn’t have
signal lights do you think that would be safe for sand trucks
as Dr. Hurt described going across this railroad at these two
points?

A. Tt would not be safe without signal protection, no.

Q. Which of these two crossings is safer and one of them
has to be installed?

A. T would say the southernmost crossing.’

Q. For what reason?

A. Because of the sight distance and the curva-
page 78 } ture of the tracks gives you more s1ght d1stanoe
on the southernmost crossmg
Q. Is there a traffic light here in this immediate area?
A. A short distance north of the northernmost cross1ng,

ves.
Q. Goes across the Rappahannock River? -
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A. That’s correct.

CROSS EXAMINATION.

By Mr. Gilmer:

Q. How many crossings do you have in Albemarle County
with signal lights on them?

A. Three to my knowledge right now.

Q. Where are they located?

A. Two at Charloftesville and one at Red Hill, Virginia.

" Q. Well, the one at Red Hill is outside of the Clty of Char-
lottesville. isn’t it?

A. That is correct.

Q. Now, how many crossings do you have at the railtrack
in Albemarle County?

A. Eight public crossings.

Q. Eight public crossings, and how many private cross-
ings?

page 79 }

A. Nineteen.

By Mr. Gilmer: (continuing)
Q And none of those have any signal lights?
A. No, sir.
Q. Now, how many of those are twenty-four feet wide?
A. You are asking about farm type crossings?
Q. You say there are nineteen private crossings. How
many of them are twenty-four feet wide ?
A. None of them.
Q. None of them?
A. Yes, sir. ' :
Q. Now. there are eight public crossings. How many of
those are twenty-four feet wide? '
A. To the best of my knowledge six of them are
page 80 } twenty-four feet wide or wider.
Q. Now, there are two lighted crossing in Char-
lottesville; one of them is at Ninth Street. Where is the other
one?
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A. Shamrock Road. ‘

Q. Now, you have double lane tracks just north of Pres-
ton Avenue where all trucks over eleven feet high cross, don’t
vou, that’s a grade crossing?

A. Yes, sir.

Q. And there is no signal light there?

A. No, sir.

Q. And there is pretty heavy daily traffic there, isn’t it?

A. Yes, sir.

Q. And the road there is about fifty feet wide, isn’t it?
Leaving out the railroad.

AT beheve the crossing is fmty-ewht foot in width, yes,
sir.

Q. Now, when you go through here you travel on a traln or
a motor bus or motor car, or how do you go through when
yvou pass through Charlottesville?

A. On both.

Q. Now, do you stop along the way a great deal?

A. T do, making general inspection, yes, when on motor

car.
page 81 } Q. When you are on a motor car, but when you
are on a train you don’t do much 1nspect1ng?

A. Just at station stops. I stand on the rear of the train
and make general inspection. That’s the purpose for being
on there.

Q. Now, when you are on a motor car when you are going
through how often do you stop?

. Whenever conditions require me to stop.

Usunally that’s where there is a gang working, isn’t
it :
. Not necessarily, no, sir.
Do you stop often where there is nobody working?
. I certainly do.
Now, isn’t it perfectly poss1ble for a considerable num-
ble number of traffic to cross a private crossing and you not
see them? .

A. It could be, yes, sir.

Q. When you go across one of these crossings we are talk-
ing about you are not in view of that crossing for only ahout
five minutes, are you?

A. Apprommatel_v

Q. And you cross there how often a week?

©>@>@@>
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A. I would say now I cross there approximately once a
week.

Q. Once a week?
page 82} A, Yes, sir.

Q. You are in sight of one of those crossings
approximately once a week?

-A. That would be correct, yes, sir.

(. That wouldn’t give you any chance for a very active
traffic count, would it?

A. No, sir.

Q. Now, vou are not in a position to say that these men
who have testified about hauling stuff across there at that
erossing until you took up your double line track are not
right, are you?

A. I would like to have that question again.

Q. You can’t say that Mr. Buck who says he used that
crossing is right or wrong, up until you took up one of your
tracks and made a single line track, are you‘l

A. From my observatlon of the crossings the crossing it-
self across the railroad is impassible for truck operation or
any other operation.

Q. Then the railroad hasn’t done its duty to maintain the
crosging, has it?

A. If it was impassible, no.

Q. You didn’t have authority from anybody except the
Southern Railroad to abolish those crossings, did you? You
didn’t give notice to anyone, did, you, owners or anybody?

A. No, sir.
page 83+ 0. Just on the railroad’s initiative?

A. The crossings had deteriorated from non-use .,
and that’s the reason they were not re-installed when the
work was done approximately two years ago.

Q. You do not allow people who use the crossing to main-
tain it, do you?

A. I didn’t understand.

Q. The Southern Railroad does not allow people who use
the crossing to maintain it? They do the malntenance them-
selves, don’t they?

A. That is correct, yes, sir.

By the Court: '
Q Do you know when was the last time any work was done
on this crossing by the Railroad?
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A. No, sir, I do not.

Q. All rlght You do have numerous crossings that lead
to various kinds of industry, plants, and quarries, sand bars,
and that sort of thing, don’t you?

A. Yes, Your Honor, on crossmgs that have established and
cross the railroad. They also sign an agreement accepting
liability and they install at their expense a crossing, yes, sir,
install and maintain at their expense.

page 85 }

RE-DIRECT EXAMINATION.

By Mr. St. John:

Q. Mr. Green, Mr. Gilmer has asked you if you got any
-authority from anybody to close these crossings. Did you
actually close the crossings or did they just deteriorate?

A. Well, they just deteriorated until there was no longer
a crossing and unused. We had no apphcatmn from anyone
or request from anyone to maintain them.

Q. Until Dr. Hurt made the request?

"A. Until he made the request to maintain them to haul

sand, to haul sand out of the bottom, to restore
page 86 } them to haul sand. ’

RUSSELL C. HOPKINS, .
a witness called by and on behalf of the Defendant belng first
duly sworn, is examined and testlﬁes, as follows ,

DIRECT EXAMINATION.

By Mr. St. John:

Q. State your name and occupation, please, sir.

A. Russell C. Hopkins, Assistant Track Superv1sor for
the Southern Railway. ‘
© Q. Where do you live? SR

A. Orange, Virginia. ' ' '

Q. How long have vou been a Southern Rallway employee?
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A. Since 1926.

* Q. How long have you been working for the Southern in
the area in which these crossings are included and located?

A. Well, I've been on them regularly since 1952 and prior
to that T was first in and then out.

" Q. During what period of time were you the supervisor
that had charge of that particular area?

page 87 }  A. 1952. :

R Q. Until when?

A_ Until now. Still have it.

Q. When Mr. Green left here you—

A. Took his place.

Q. What does your job consist of? What are your duties?
What do you do? What is your daily work?

A. Patrole a certain portion of the railroad, inspecting.
That’s a general inspection of the whole thing, all over.

Q. Well, can you remember the character of these crossings
when you first came here, what they looked like?

"A. Well, they were rough, deteriorating all the time.

Q. What were they used for?

A. T never seen anybody use them.

Q. Did they have any timbers in them?%

A. No timbers, no, sir. ’

Q. Just ballast in the middle of the tracks and alongside
the rails? ' i

A. Just ballast, yes.

(). When did they cease to exist as used for crossings, do
vou know that?

A. Well, T never seen nobody going across there. In 1952

they were deteriorating beyond use.
page 88+ Q. You could have gotten across them with a
truck if you had just driven on across, couldn’t
you? These gentlemen have testified that they went across
them since then. »

A. Well, it would have been a pretty rough ride because
the base of the rails were showing. The rail is seven inches
high.

Q. Did you ever do any work to maintain them during the
time vou’ve been here?

- A. No, sir, I haven’t.

Q. Do vou know whether any other members of the South-
ern Railroad force has?

A. No. sir, T don’t. '

Q. You don’t know whether they have?
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A. I don’t know that. I’ve never seen none doing it?

Q. Would you have seen them doing it if they had done it?
You would have known about it, wouldn’t you?

A. Well, I'd have been by there three or four times a week,
and they hadn’t been filled up. '

Q. Did you ever see where the railroad had been repaired
or maintained at the crossings?

A. No, sir, I didn’t.

Q. Did the Railroad, on the other hand, ever come in and
remove what was left of the ballast between the rails?

A. No, sir.

page 89}  Mr. St. John: All right, Mr. Gilmer.
CROSS EXAMINATION.

By Mr. Gilmer:

Q. Your territory runs how far?

A. Well, at the present time it runs from Mile Post 85 to
Mile Post 167, from Orange to Monroe.

Q. From Orange to Monroe; and in that area you have how
many section erews?

A. How many section crews?

Q. Yes.

A. We don’t have any.

Q. You have done away with them?

A. Yes, sir.

Q. Well now, who maintains that track? You don’t actually
watch the men putting the stone down, do you? They have
- a foreman, don’t they?

A. Well, if anything needs to be done to the track I report
to my superior officer and he handles it from there on.

Q. He handles it from there on, but I mean, just the cur-
rent maintenance of ballast and keeping ditches open and stuff
like that, don’t you have some sort of gang to do that, men
around the track?

A. We have to ask for authority to do it.

Q. Ask for authority?
vage 90 } A, Yes, sir, from the higher officials. -

Q. So, until you ask for authority to do it that
stuff just isn’t done any more?

A. Well, what I can do myself, light jobs with one man.
T have one man with me all the time on this inspection.
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Q. You don’t do any physical work yourself? You just
superintend it, don’t you?

A, Well, I do— ! »

Q. Do you use a pick and shovel and hammer and driv
and cut spikes or anything? Do you do any of that sort of
work?

A. If necessary, yes, sir:

By the Court: .
Q. Let me ask you this question: You have lots of private

crossings. How are they maintained? What’s done to main-

tain them? How do orders about maintaining them go out?

A. Well, this labor I have with me throws in a few shovels
of ballast at times.

Q. Is that all that is done?

A. And at different times maybe we may have a small gang
somewhere or other and if we work the crossing we fill it with
ballast and stuff like that.

Q. Well, the crossings that are maintained, who gives the
orders that they shall be maintained? Is that done in a

routine manner or do you have to have a special
- page 91} order each time anybody works on a crossing?
A. No, that’s just done in a routine manner.

Q. Well, who does it?

A. Well, T ask the Supervisor for authority to do it and
he handles it with Mr. Green and then he puts a note on it.

Q. You have to have a special order for the maintenance
of any crossing, private crossing?

A. No, sir, a private crossing is just like say this labor
that I have with me and we stop there checking the track and
it needs a few shovels full of ballast in a hole or ditch he puts
it in there. Thev don’t do several hours work to maintain
them.

Q. All right.

By Mr. Gilmer (continuing):

Q. Mr. Green says that there are nineteen private cross-
ings that he can recall in Albemarle County. How many of
those have vou worked on in the last twelve months?

A. I don’t know, sir.

Q. Have vou worked on half of them?

A. I'd say about half of them, ves. sir.

Q. You have worked on about half of them and the other
ones you haven’t worked on for the last twelve months?
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~ A. Not a general overhauling, no, sir.
Q. So you have seen these crossings and plenty
page 92 } of them in your territory from Orange to Monroe?
A. Idon’t understand you.
Q. You treated these crossings just about like most of the
crossings from Orange to Monroe, didn’t you?
A. Well, they weren’t used. We kept them filled up.
Q. Well, how could you tell which ones were being used, by
looking at the tracks.
A: The ones that were regularly used.
Q. Did you ever get off and stop at one of these crossings?
A. Which crossings are you referring to?
Q. These crossings that cross Dr. Hurt’s land up there
near the Rivanna River.
. Inspect the tracks through there, yes, sir.
You have walked the tracks?
. Yes, sir.
When was the last time you did that"l ‘
Well, last Tuesday a week ago.
How often did you do it? :
Four times a Week average four times. That’s my
schedule
Q Now, if you have walked the tracks—
. Small motor car.
Q. I asked you how often you had walked them.
page 93} A. No, it was a small motor car.
Q. A small motor car several times a week?
A. Yes, sir.
Q. But’ ordinarily you don’t stop that motor car often do
you?
A. Don’t stop it very often.
Q. Well, how far do you go without stopping? You don’t go
five miles Wlthout stoppm do you?
A. T didn’t understand you.
Q. You don’t mean that you run that motor car ﬁve miles
.without stopping, do you?
A. No, we stop it oftener than that on curves, inspecting
track. That’s my job, inspecting the Whole track.
Q. And you have a hundred miles of track?
A. Not quite a hundred.
Q. And you are the only man that 1nspects that Whole
track?
A. No, sir, there are others. They go over it, too.

>@>@#@>
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Q. Who else inspects it?
A. Supervisors and Division Engineer, anybody who goes
over it. .
Q. Well now, when you were running your little car down
the rails how do you know where the station is and a train
coming at sixty miles an hour?
A. Well, just experience, I reckon, checking the
page 94 ! track, elevation, lines and all that stuff. '
Q. How long did it take you to stop your hand
ear and get it off the rails if a train comes along? ‘
A. How long would it take me to do it?
Q. Yes. You have to take it off the rails every time a train
passes, don’t you?
A. Not all the time, no, sir.
Q. You leave it sitting on the rails when a train passes?
A. Well, the dispatcher is running me just the same as the
trains.
Q. Oh, the dispatcher is running it?
A. He gives me a certain portion of the railroad.
Q. You go in a siding just like the trains do?
A. Yes, sir. Charlottesville is a big crossing and I get off
at a crossing. :
(). Well, how long does it take you to cover from Orange
to Monroe?
A. Ten to twelve hours.
Q. What is that, how many miles, eighty?
A. About eighty miles.
Q. Fichtv miles and you travel ten or twelve hours?
A. Yes, sir.
Q. And vou do that how many times a week?
A. Four times a week.
page 95+ Q. Four times a week?
A. Yes, sir.

Mr. Gilmer: That’s all T have.

By the Court:

Q. Are you prepared to state that no work has been done
on this crossing since you started on this job? :

A. T taken this job in 1952 when Mr. Green—

Q. And is it your testimony that no work has been done
on these crossings involved here since that time? :

A. Yes, sir. T haven’t seen a thing going on on these cross-




Supreme Court of Appeals of Virginia
Charles W. Hurt.

ings since I've been back here, since that time. And that por-
tion of the railroad has been in my inspection territory ever
since.

Q. As I understand it you said these crossings were impas-
sible in 19527

A. Yes, they was. They certainly was. The ballast was
just deteriorating-all the time.

page 96 } CHARLES W. HURT,
upon being recalled, is exammed and testifies
further, as follows:

DIRECT EXAMINATION.

By Mr. Gilmer:

Q. What can you tell us about the condition of those cross-
ings when you bought the property in 19592

A. Well, T was able to go out and drive my car across
them.

Q. Did you actually drive your car across it after you
bought the property?

A. Yes, sir.

© Mr. Gilmer: Witness with you.
CROSS EXAMINATION.

By Mr. St. John: ‘

Q. Did you or your men ever do any work to your knowl-
edge, Dr. Hurt, on the crossings, shoveling gravel back into
the center or anythmg like that?

A. Not that I know of.

Q. Which crossing do you use when you go over in your
car across them?

A. T am inclined to think I used both of them.

Q. You can’t remember for sure?

A. T am relatively sure that I used both of them.

Q. Were they both in exactly the same condition?

A. Well, as I testified earlier the southern one

page 97 } is the—-—Excuse me, the northern one is the most
rugged.

Q. What do you mean by ‘‘rugged’’?
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A. Tt would be the deepest. The crossing itself was not—
was not parting—it was the bank on the other side. The ap-
proach on the eastern side is deep, on the northern end.

Q. And you drove your car across both of these crossings?

A. T have driven my car across both of these crossings. I
drive places that most people don’t drive cars. I’m not try-
ing to make a point, but I drive my car over fairly rough
terrain.

Q. Were the crossings rough when you crossed them?

A. No, not the crossings, but the approach on the east side
of the northern crossing was rugged.

RE-DIRECT EXAMINATION.

By Mr. Gilmer:
Q. Was gravel between the rails on both sides?
A. Yes, sir.
Q. On top of ties?
A. Yes, sir.

page 98 } -

JOSEPH BUCK,
upon bemg recalled by the Plaintiff, havmg been previously
sworn, is examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Gilmer:

Q. I believe you testified earlier that you hauled some
stumps across these crossings?

A. Yes, sir, I hauled some trash across there.

Q. Now, when you hauled that trash across there, what
were the conditions of the crossings; was there any gravel
across there on top of the tracks between the rails?

A. Yes, sir, there was gravel between the rails.

Q. Did you have any trouble getting across them?
A. No, sir.
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Joseph Buck.

Q. Was there gravel on the outside leading up to the rails -

or not?

A. Yes, sir:

Q. And did that condition remain unchanged or changed
up until they took up one of the tracks?

A. Could get across there with most anything

page 99 } until they taken up one of the tracks.
Q. And since then have you been able to drive
a car across? : '

A. No, sir. Because I went down there to carry some stuff
down there and had to back out and carry it somewhere else.

CROSS EXAMINATION.

By Mr. St. John:

Q. Which one of the two crossings did you use, Mr. Buek,
to take the stuff over there? _

A. T used the first one.

Q. The one nearest Charlottesville? _ ,

A. Yes, sir. Because you see that was the one closest to
ns and that was a shorter haul.

Q That’s the one that leads to the ravine, go right across
that and then—

A. Right across it.

Q. Did you ever see any Southern Railway workmen put-
ting gravel in there? ,

A. Well, not for quite a good while I haven’t.

Q. Do you have any recollection about how long it has been
since vou have seen them? Can you give me an estimate of
the time? . ,

A. No, sir, I couldn’t say because in the last few
page 100 | vears I haven’t been down there much, you see.
Q. You haven’t been down there for the last

few vears? v

A. T haven’t been on the railroad much. T used to work
down there. I used to crop down there.

Q. Since you cropped down there you haven’t been down
there? : ‘

A. T haven’t been down there. T just go down there to take
a load of stuff.
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Q. All right, sir.
Mr. St. John: That’s all.

By the Court: :

Q. Before Dr. Hurt bought the property you were farm-
ing up to ’59?

A. Yes, sir.

Q. And did you continue farming right up until he bought
t? '
. A. Yes, farmed up until he bought it.

Q. Did you ever see any work done on there?

A. Yes, sir, they used to come by there and cut the car off
and keen it up when we was all hauling crops across there.
That’s where they used to cut the lever cars off, right there.

Q. Well, that was a long time ago when they had lever

cars?
page 101 }  A. Yes, sir.
Q. How about motor cars?

A. It’s motor cars I mean. Didn’t mean the old lever cars.

Q. You’ve seen the motor cars cut off there, too?
A. Yes, sir. B

By Mr. St. John: :
Q. Let me ask you one more question, Mr. Buck. Can you

tell us what the last year was, Mr. Buck that you had a crop
down there?

A. 1948.
Q. 1948 is the last vear you had a crop down there?
A. Yes, sir. ,
Q). Have you seen the railroad men down there since you
had crops down there?
A. Well, I’ve seen them down there, yes, sir. I've seen
the car sitting down there.
(). You haven’t seen them down there since the crops were
being raised, have you? '
A. Before they got rid of the cars, the old cars.
Q. Before they got rid of the old cars?
A. The motor cars. They stop down there any time and
work on them signal lights.
Q). Have you seen them working on the crossing since you
were raising crops? '
page 102 % 'A. No, sir, they haven’t done anything to the
crossing.
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Q. Thank you, sir.
o e . . .
A Copy—Teste:
H. G. TURNER, Clerk.
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