


"IN THE

Supreme Court of Appeals of \hrglma

AT RICHMOND

Record No. 5305

VIRGINIA:

In the Supreme C‘ourt of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Tuesday the 28th day of February, 1961.

RICHMOND FUNERAL DIRECTORS’ ASSOCIATION
AND RICHMOND FUNERAL DIRECTORS’ ASSO-
CIATION, INC,, Petitioners,

against

W. L. GROTH, DIRECTOR OF PUBLIC SAFETY OF
THE CITY OF RICHMOND, VIRGINIA, Respondent.

Upon a Petition for a Peremptory Writ of Mandamus

On the first day of the session came Richmond Funeral
Directors’ Association and Richmond Funeral Directors’ As-
sociation, Inc., by counsel, and presented to the court their
petition praying that a writ of mandamus do forthwith issue,
directed to W. L. Groth, Director of Public Safety of the City
of Richmond, Virginia, requiring and commanding him to
reinstate reasonable rules and regulations theretofore prom-
ulgated or to again promulgate reasonable rules and regula-
tions authorized by City Ordinance No. 56-15-27 which became
Section 22-136 of the Richmond City Code, and otherwise
comply with its provisions, and to enforce the said ordinance
and reasonable rules and regulations promulgated pursuant
thereto, and for other relief.

Thereupon came the respondent, by counsel, and obtained
leave to file his answer, and said answer is accordmgly filed.

And it appearing to the court that copies of the notice of
this application and said petition have been duly served on
the respondent, it is ordered that the case be docketed and
the record printed; that the petitioners and respondent each
file with the clerk 25 printed copies of their briefs on or
before April 4, 1961; and the case is continued.
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NOTICE.

TO: W. L. Groth, ' o
* Director of Public Safety of the City of Richmond,
1014 East Broad Street - o ‘
Richmond, Virginia

Take notice that the undersigned, counsel for’ Richmond
Funeral Directors’ Association and Richmond Funeral Di-
rectors’ Association, Inec., will file the attached petition, for
mandamus with appended exhibits in open court of The Su-
preme Court of Appeals of Virginia at the hour of 9:30

o’clock, a.m., on the 27th day of February, 1961~

JACK N. HEROD
GORDON W. POINDEXTER, JR.

Counsel for Richmond Funeral
Directors’ Association and Rich-
mond Funeral Directors’ Assoeci-
ation, Inc. :

BOWLES, BOYD AND HEROD -
901 Mutual Building
'Richmond 19, Virginia

CERTIFICATE.

This is to certify that on the 20th day of J. anuary, 1961, I
personally served a copy of the foregoing notice upon 'W. L.
Groth, Director of Public Safety of the City of Richmond,
Virginia, at his office in the City of Richmond, Virginia. '

GORDON POINDEXTER, JR.

Counsel for Richmond  Funeral
Directors’ Association and Rich-
mond Funeral Directors’ Asso-
ciation, Ine. -~ - . - - -
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PDTITIO\T I‘OR MANDAMUS

To ’rhe Homnor able C]nef Justlce and Jushces of ‘rhe Sup1eme
Court of Appeals of the Commonwealth of Vir ginia:

. 1. Your- petitioners are funeral directors engaged in the
conduct -of funerals in the City of Richmond at homes of
deceased persons, churches, and funeral parlors maintained
by petitioners for that purpose.

2. On Febr uary 27, 1956, the Council of the City of Rich-
mond adopted-an-or dmance amending the 1937 Richmond City
Code, which has heen 111001porated in the 195( ‘Richmond
City Cede as, follo“s

“‘In or de1 to allevmte hazardous traffic condltlons incident
to the conduct of funerals, to provide a means for the or-
derly interment of the dead, and to preserve the safety, peace,
good order, comfort,- convenience and welfare of the in-
habitants of the city, the director shall by appropriate rules
and regulations vestrict the parking or stopping of vehicles
on the highways at places where funerals are conducted.
Such rules and regulations shall designate the areas in the
highways where suchi restrictions shall apply, and shall pre-
ser 1be the time when such restrictions shall be in effect. The
director shall cause :appropriate signs to be placed in such
areas, which shall be of such c]1a1acte1 as to readily inform
an ordinarily observant person of the existence of such rules
and regulations. It shall be unlawful for any person to violate
such Jules and regulations, and upon conviction thereof, shall
be punished as provided by section 22:48 of this ‘Code.
(2-27-56.§1. )” (§4O 96.1 City Code 1937; §22-136 City Code
1957)

3. The- 'ordin‘ance‘ was adopted pursunant to authority
granted by §46-259 of the Code of Virginia, which is now the
first parawlaph of §46 1- 252 as follows:

“The counc1l or othel governing body of any city or town
may, by a geueral or dmance, pr owde for the regulation of
parking Wl’rhin' its limits, including the right to install and
;malntam parking meters and to require the depos1t therein of
a coin of a denomination to be prescribed in such ordinance
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and to determine the time during which a vehicle may be
parked and may authorize the city manager, the director of
public safety, the chief of police or other designated officer
within the city or town to put the regulations into effect, in-
cluding specifically the right and authority to classify ve-
hicles with reference to parking and to designate the time,
place and manner such vehicles. may be allowed to park on
city or town streets; and may delegate to the appropriate ad-
ministrative official or officials the authority to make and
enforce such additional rules and regulations as parking
conditions may require and may prescribe penalties for
failure to conform thereto. (1932, p. 658; 1938, p. 331;
Michie Code 1942, §2154 (133;) 1944, p. 674)”’

4. On March 1, 1956, the respondent, pursuant to the
authority and direction of the ordinance promulgated rules
and regulations restricting the parking or stopping of ve-
hicles on streets at places where funerals are conducted.

5. On March 20, 1956, E. W. McMinn parked his auto-
mobile near the funeral parlor of one of the petitioners at a
time designated for a funeral conducted there. The time of
the funeral was specified on signs required by the ordinance,
which had been placed where the automobile was parked and
were in place at the time the vehicle was parked.

6. McMinn was prosecuted for violation of the ordinance in
the Traffic Court of the City of Richmond, was convicted and
appealed the conviction to the Hustings Court of the City of
Richmond. The Hustings Court acquitted McMinn and in so
doing rendered a written opinion on October 22, 1959, the
effect of which was to declare that the ordmance was un-
constitutional. A copy of the opinion of the Hustings Court
is attached to and prayed to be read as a part of this petition
as “Exhlblt No. 17’

Immediately following the decision of the Hustings
Court, the respondent withdrew all rules and regulations
theretofore promulgated pursuant to the ordinance and re-
fused to comply with its provisions; and notified the petition-
ers that the effect of the decision was such that the rules and
regulations could not be enforced and that they must desist
from operating under them.

8. Your petitioners on December 7, 1959, instituted a pro-
ceeding for a declaratory judgment against the respondent
in the Hustings Court of the City of Richmond, Part II,
praying that the Court construe and adjudicate that the or-
dinance is constitutional. A copy of the petition for declara-
tory judgment is attached to and prayed to be read as a part
of this petition as ‘‘Exhibit No. 2.”
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9. The respondent answered the petition for declaratory
judgment, a copy of which answer is attached to and prayed
to be read as a part of this petition as ‘‘Exhibit No. 3.”? .

10. On February 19, 1960, the Hustings Court of the City

of Richmond, Part II, declared that the ordinance is valid
and constitutional and any rules and regulations promulgated
by the respondent pursuant thereto in the valid exercise of the
police power are also valid and enforcable, and in so doing
rendered a written opinion, a copy of which is attached to and
prayed to be read as a part of this petition as ‘‘Exhihit
No. 4.7 . .
- 11. Notwithstanding the decision of the Hustings Court,
Part II, the respondent has refused to reinstate such rules
and regulations or again promulgate other rules and regula-
tions authorized and directed by the ordinance or to other-
wise comply with its provisions.

WHEREFORE, and forasmuch as your petitioners and the
families and friends of deceased persons are otherwise with-
out sufficient and adequate remedy, they pray that this
Honorable Court adjudge, order and decree that the ordinance
is a proper and valid exercise of the police power conferred
by §46-259 (now §46.1-252) of the Code of Virginia; that the
ordinance is not in violation of the State or Federal con-
stitutions; that the respondent be made a party to this pe-
tition and be required to answer the same; and that a writ of
mandamus be issued directed to the respondent, commanding
and compelling him to reinstate reasonable rules and regula-
tions theretofore promulgated or to again promulgate rea-
sonable rules and regulations authorized and directed by the
ordinance, and otherwise comply with its provisions, and to
enforce the ordinance and reasonable rules and regulations
promulgated pursuant thereto.

RICHMOND FUNERAL DIRECT-
ORS’ ASSOCIATION
RICHMOND FUNERAL DIRECT-
ORS’ ASSOCIATION, INC.

By JACK N. HEROD
GORDON W. POINDEXTER, JR. -

BOWLES, BOYD AND HEROD
901 Mutual Building
Richmond 19, Virginia

W. OSBORNE BROWN.
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- AFFIDAVIT OF PETITIONERS.

State of Virginia,
.City of Richmond, to-wit:

This day personally appeared before me, Aubrey R. Bowles,
III, a Notary Public in and for the City aforesaid, in the
State of Virginia, W. Osborne Brown who stated on oath that
he is President of Richmond Funeral Directors’ Association,
and that the matters and things stated in the petition for
mandamus in the above styled matter are true to the best of
his knowledge, information and belief.

Given under my hand this 18th day of January, 1961.
My Commission Expires August 31, 1963.

AUBREY R. BOWLES, JR.
Seal S Notary Public.

- CERTIFICATE.

This is to certify that on the 20th day of January, 1961
I personally served a copy of the foregoing petition for
mandamus with attached exhibits upon W. L. Groth, Director
of Public Safety of the City of Richmond, Virginia, at his
office in the City of Richmond, Virginia, together with a
notice that the petition would be filed in open court at 9:30
o’clock a. m. on the 27th day of February, 1961. '

GORDON W. POINDEXTER, JR.
Counsel for Richmond Funeral
Directors’ Association and Rich-
mond Funeral Directors’ Asso-
ciation, Inc.
- ““EXHIBIT NO. 1..”
In the Hustings Court of the City of Richmond.
City of Richmond,
V.

E. W. McMinn.
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Opinion of the Court..
The Facts.

E. W. McMinn, the defendant in these proceedings, was
convicted in the Traffic Court of the City of Richmond on a
warrant charging him with violating a City Ordinance pro-
hibiting the parking or stopping of vehicles on the streets of
the City of Richmond while funerals were being conducted.
(City Ordinance No. 56-15-27, adopted February 27, 1956)

The defendant resided at No. 2703A. Kensington Av enue,
Richmond, Virginia, which is located in an unrestricted park-
ing area except during the hours when funerals are con-
ducted from the Suthe1land Brown Funeral Home herein-
after referred to as ‘‘funeral home.’

The funeral home is located at the southeast corner of
Kensington Avenue and the Boulevard. It fronts on the east-
ern line of the Boulevard and extends back to an alley in the
rear The remainder of the block is occupied by private
residences, including the one then occupied by the defendant.

Whenever services are conducted from the funeral home
“‘no parking’’ signs are placed along the entire length of the
southern line of the 2700 block Kensington Avenue, including .
the residential area, notifying the public that parking would
be restricted during the hours a funeral is conducted.

On March 20, 1956, the defendant, who then resided at
2703A Kensmgton Avenue, which is located on the southern
line of Kensington Avenue, in the residential area in the rear
of the funeral home, parked his automobile in front of his
residence. ‘‘No palkmg” signs were placed along the side-
walk announcing the hour of the funeral and ‘as a result of
leaving his automoblle parked in the restricted area during
the hour of the funeral the defendant received a summons
(police tag) to appear in Traffic Court.

The defendant was convicted in Traffic Court for violation
of said City Ordinance and from said convietion appeals..

The facts in the case are not in dispute thus the sole ques-
tion to be considered by this Court is whether or not said
ordinance is valid.

The Law.

It is a well established principle of law that ‘‘municipal
corporations undoubtedly have power to make reasonable
regulations in regard to parking automobiles on their streets.
And under the powers usually granted to them to control their
streets and prevent obstructions, and interference with traffic,
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they may prohibit the parking of automobiles on particular
streets.”” (Road and Streets—Elliott—Section 1112.1 page
1522.) ' '
It is equally as well established that an abutting property
owner has no rights in the streets as against the City and
State enacting reasonable traffic regulations, including a ban
on parking, unless such regulations interfere with the own-
er’s right of ingress and egress to his own property. (Hoyne
v. Wurstner, 63 N. E.-2-S-229) »
Section 2.01 of the Charter of the City of Richmond con-
fers certain general powers on the City, and Section 2.04
paragraph (s) relates to the regulation of traffic. These are
the usual provisions contained in the average City Charter.
The case before this Court involves one point of law, and
one only, and that is whether or not one citizen shall have
a superior right over another in the use of a city street.
Mr. Justice Spratley in delivering the opinion of the Court
in' Robert v. City of Norfolk, 188 Va. 413 at page 419 speak-
ing for the Court said:

““The streets and highways belong to the public. They
are built and maintained at public expense for the use of the
general public in the ordinary and customary manner, muni-
cipalities, as arms of the State, have absolute control over
the streets in the interest of the public. Municipal author-
ities, as trustees for the public, are charged with the duty of
keeping the streets open and available for public use under the
police power, they may lawfully regulate the conduct of those
using the streets, so long as legislation does not abridge the
constitutional liberty of persons wightfully upon the streets.’’
(Italics added)

The Court further said on Page 420;

““The authorities recognize the fundamental distinetion
between the ordinary right of persons to use the streets in the
usual way, and the use of the streets as a place of business for
private gain. No individual or corporation has a right to use
the streets as a place for the prosecution of a purely commer-
cial enterprise.”” (Italics added) :

“See also Kizee v. Conway, 184 Va. 306.

As stated in Millerege v. City of Scottsbluff, 164 Neb., 560,
83 N. W. (2nd) 76 in a case involving the right of a City to
make street improvements under authorization contained in its
charter the Court said: ' ' ‘
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““This grant by the State to the City was a delegation of
police power to be exercised in harmony with a sound discre-
tion in a reasonable and not in an arbitrary or discrimina-
tory manner, State ex rel. Andruss v. Mayog and Council of
North Flatts, 120 Neb. 413, 233 N. W. 4, 1t is generally for
the municipal authorities, in the exercise of the police power
delegated to the city in reference to its streets, to determine
what action is required for the safety, convenience and wel-
fare of the people. Its action in this respect is not final, but
is subject to periodical review. The test in such a case is
whether or not the action proposed is in'good faith, reason-
able exercise of the police power or an arbitrary and un-
reasonable interference with the right of the person or per-
sons affected thereby.”’

As stated in Webster County Court v. Roman, 121 W. Va.
381, 3 S. E. (2nd) 631, quoting with approval from an Ill1n01s
case:

“‘In the use of a public street the law recognizes no favor-
ites.”’

In the case of Hoyne v. Wursiner et als., Supra. the chief
of the police in the City of Dayton, Ohio, erected or caused to
be erected ‘‘no parking’’ signs along the side of a funeral
home as well as in front of other premises on the same block.
In this particular case the City did not rely on the pre-
sumption that the ordinances were valid, but upon testlmony
that tended to establish that traffic was heavy at the point in-
volved; that parking. along the frontage where prohibited
would and did ser iously affect the free and safe movement of
traffic, particularly vehicular. The funeral home had for many
years conducted a large and important establishment. The
frontage involved was mot frontage owned by the funeral
home, but lots owned by others.

The Court in delivering its opinion (page 232 (4) ) said:

‘At the outset, it should be noted that, although the plain-
tiff now and for many years has conducted a large and im-
portant establishment with incidental funeral processions and
the parking of vehicles connected therewith, the frontage
involved in this suit is not that which abuts the property
which he owns, but is on lots owned by others. It is probable
that the pla.intiﬁ will be inconvenienced in conducting funerals
by the enforcement of the traffic regulations, but we know of no
permission mn law, nor is any cited, that wowld allow him any
rights greater than that of the public at large to park in front
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of the property involved in this suit. As a matter of fact,
plaintiffs ability, to accommodate owners of vehicles and
funeral processions with parking privileges in front of the
lots involved was the result of the public waiving its rights to
park there. If the prayer of the petition were granted the
plaintiff would have no superior rights to the public to park
his own vehicle and those of his patrons in the frontage de-
scribed.”” (Italics added) -

In Commonwealth v. Perry, 139 Mass. 198, 29 N. E. 656, the
court said: ' .

“® * *if a legitmate business is conducted in such a way

as to interfere with the rights of others in the use of a public
highway, the same may be regarded as a nuisance subject
to abatement.”’

Also in City Council v. Parker, 114 Ala. 118 at page 127.

“‘The propriator of the Exchange Hotel has no more right
to permanently occupy the street adjacent to the sidewalk in
front of his hotel with his hacks, than any other person, nor
are his guests entitled to any greater consideration in the
use of the sidewalks and streets of the city because they are
guests. The public, in these respects, are upon equal footing.”’

~ See also Decker v. Goddard, 251 N. Y. Supp. 440, Schulte
v. Northern Pac. T. Co., 50 Cal. 592, and Barron v. Murphy,
(Ky.) 38 S. W. Rep. 889.

. This Court is of the opinion that the funeral home has
no greater rights in the use of the streets than the general
public, and, therefore, the case against the defendant McMinn
will be dismissed.

“EXHIBIT NO. 2.”
Virginia: .
In the Hustings Court of the City of Richmond, Part II.

Richmond Funeral Directors’ Association and Richmond
' Funeral Directors’ Association, Ine., ~ Petitioners,

o,

W. L. Groth, Director, Deparfm'ent of Public Safety_,_ City of

Richmond, Virginia,’ Defendant.
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"PETITION FOR DECLARATORY JUDGMENT.

To the Honorable M. Ray Doubles, Judge of the Hustings
Court of the City of Richmond, Part II:

The petitioner, Richmond Funeral Directors’ Association,
an association composed of certain funeral directors doing
business in the City of Richmond, Virginia, and the petitioner,
Richmond Funeral Directors’ Association, Inc., a non-stock,
non-profit Virginia Corporation, also composed of certain
funeral directors-doing business in said City, bring this
petition for themselves and on behalf of all others similarly
situated and represent to the Court as follows:

1. The: City Council of the City of Richmond adopted on
February 27,1956, City Ordinance No. 56-15-27 which became
and is Section 22-136 of the Richmond City Code and which
Section is as follows:

_““Sec. 22-136. Restricted stopping or parking on highways
where funerals conducted.

“In order to alleviate hazardous traffic conditions incident
to the conduct of funerals, to provide a. means for the orderly
interment of the dead, and to preserve the safety, peace, good
order, comfort, convenience and welfare of the inhabitants
of the city, the director shall by appropriate rules and regula-
tions restrict’ the parking or stopping of vehicles on the
highways at places where funerals are conducted. Such
rules and regulations shall designate the areas in the high-
ways where such restrictions shall apply and shall prescribe
the time when such restrictions shall be in effect. The director
shall cause appropriate signs to be placed in such areas,
which shall be of such character as to readily inform an
ordinarily observant person of the existence of such rules
and regulations. It shall be unlawful for any person to vio-
late such rules and regulations, and upon conviction thereof,
shall be punished ‘as provided by section 22-48 of this Code.
(2-27-56, §1.) !

2. The defendant, W. L. Groth, Director of the Department
of Public Safety, City of Richmond, Virginia, pursuant to said
section duly issued appropriate rules and regulations which
would restrict the parking or stopping of vehicles on the
highways at places where funerals were being conducted.

3. On Octoher 22, 1959, the iudge of the Hustings Court of
the City of Richmond rendered an opinion in a certain crimi-
nal action styled, City of Richmond ». E. W. MceMinn, in which




12 ~ Supreme Court of Appeals of Virginia -

the said judge dismissed the case against the defendant,
McMinn, for violating the provisions of the said section on
the ground that the same was invalid. : ‘

4. The petitioners were not parties to ‘the said eriminal
action and are not bound by the same. :

5. Pursuant to the said decision in said eriminal action,
the defendant has notified the funeral directors of the City of
Richmond, including your petitioners, that the effect of the
said decision is that Section 22-136 is unconstitutional as not
being a valid exercise of the police power and that said
funeral directors must cease and desist from operating under
said-rules and regulations and said code section. o

6. The petitioners believe and aver that - Section - 22-136,
Richmond City Code is constitutional and that an actual con-
troversy now exists between the petitioners and the defendant
with respect to the constitutionality of said section.

WHEREFORE, in consideration of the foregoing and for
as much as the petitioners are otherwise remediless, the pe-
titioners respectfully pray that after due hearing this Court
enter a declaratory judgment construing and adjudicating
that said Section of the Richmond City Code is constitutional
and that the defendant be enjoined from refusing to continue
in effect his rules and regulations issued pursuant thereto
until this Court shall have ‘settled in this proceeding the
controversy now existing between the petitioners and the de-
fendant and shall have determined the constitutionality of
said code section. - -

RICHMOND FUNERAL DIRECT-
ORS’ ASSOCIATION, and
RICHMOND FUNERAL DIRECT-
ORS’ ASSOCTATION, INC.
By ....... SRR N

Jack N. Herod

901 Mutual Building

Richmond 19, Virginia

Counsel.

BOWLES, BOYD AND HEROD
901 Mutual Building
Richmond 19, Virginia

.. Of Counsel. -
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“EXHIBIT NO. 3.”
Virginia:
In the Hustings Court of the City of Richmond, Part II.

Richmond Funeral Directors’ Association, and Richmond
Funeral Directors’ Association, Inc., Petitioners,

v.

W. L. Groth, Director, Department of Public Safety, City of
Richmond, Virginia, Defendant.

ANSWER.

The defendant, W. L. Groth, Director, Department of
Public Safety, City of Richmond, Virginia, for his answer to
the petition for declaratory judgment says:

1. That he admits the correctness of the allegations in.
paragraphs 1 to 6 inclusive of the petition. '
~ 2. That he joins in the prayers of the petition insofar
-as they seek an adjudication as to the constitutionality of
Section 22-136, Richmond City Code. )

W. L. GROTH, DIRECTOR,
DEPARTMENT OF PUBLIC °
SAFETY, CITY OF RICHMOND
VIRGINIA -

Counsel.

I hereby certify that a copy of the above answer was mailed
to counsel of record for the petitioners, Jack N. Herod, Esq.,
901 Mutual Building, Richmond 19, Virginia, on December 21,
1959. : '

........................

Counsel for W. L. Groth.
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 “EXHIBIT NO. 4.”

Virginia:

~ In the Hustings Court of the City of Richmond, Part II.

Richmond Funeral Directors’ Association, et ‘al., Plaintiff,

against

W. L. Groth, Director, Department of Public Safety, etc.,
o - »Defendant.

. OPINION. .

DOUBLES, J. This is a proceeding for a declaratory
judgment as to the constitutionality of Section 22-136 of the
Richmond City Code which reads as follows: '

““Sec. 22-136. Restricted stopping or parking on highways
where funerals conducted.

“In order to alleviate hazardous traffic conditions incident
to the conduct of funerals, to provide a means for the orderly
interment of the dead, and to preserve the safety, peace,
good order, comfort, convenience and welfare of the inhabit-
ants of the city, the director shall by appropriate rules and
regulations restrict the parking or stopping of vehicles on the
highways at places where funerals are conducted. Such rules
and regulations shall designate the areas in the highways
where such restrictions shall apply and shall prescribe the
time when such restrictions shall be in effect. The director
shall cause appropriate signs to be placed in such areas,
which shall be of such character as to readily inform an
ordinarily observant person of the existence of such rules and
regulations. It shall be unlawful for any person to violate
such rules and regulations, and upon conviction thereof,
shall be punished as provided by section 22-48 of this Code.
(2-27-56, §1).”?

Section 46:1-252 of the Code of Virginia authorizes the
council of a city to provide for the regulation of parking on.
the streets and highways within its limits, including the right
to classify vehicles with respect to parking and to designate
the time, place and manner in which such vehicles may be
allowed to park: and the Council may delegate to an ap-
propriate administrative official the authority to make and
enforce such additional rules and regulations as parking con-
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ditions may require. Pursuant to this law and to the City
Charter, the City Council .of Richmond has enacted the above-
quoted ordinance.

There is no dispute over the facts in the present case which,
briefly stated, are that the defendant, Director of the Depart-
ment of Public Safety of the City of Richmond, has notified
funeral directors in the City that the aforesaid ordinance is
invalid and that certain rules promulgated by the Director in
pursuant thereto and which restricted parking for limited
periods when funerals were being conducted, were likewise
invalid and were, therefore, rescinded.

Section 46.1-248 of the Code of Virginia provides as fol-
lows:

“(a) No vehicle shall be stopped in such manner as to im-
pede or render dangerous the use of the highway by others,
except in the case of an emergency as the result of an accident
or mechanical breakdown * * *.

(b) No vehicle shall be stopped except close to and
parallel to the right-hand edge of the curb * * *.”’

Vehicles in funeral processions are not exempted from the
provisions of the foregoing section, therefore, in the absence
of a local ordinance permitting the same, if such vehicle were
to double park along a street in whose immediate vicinity
funeral services were being conducted in a church, private
home or funeral home, the operators of such vehicles would be
subject to prosecution for a misdemeanor.

The net result of the action of the defendant is that no
funeral procession can form on the public street in a parked
position, and unless it is formed on a private parking lot and
keeps moving once it enters a street, it would be virtually im-
possible for it to form at all, or if so, not without danger, in-
convenience and lack of that solemnity and reverence properly
due the occasion.

It may be contended that to restrict parking in front of
residences and commercial establishments for the short length
of time that a funeral service would take, and to grant the
exclusive privilege during that period to the operators of
motor vehicles included within a funeral procession, is to
grant to a designated class of individuals rights greater than
those enjoyed by the public at large; or that the grantmg of
such privilege is d1s011n11nat01y

The foregoing contention is true unless the ordinance
creating such privilege is enacted pursuant to a reasonable
exercise of the police power. Whenever an enactment is made
pursuant to the police power it results in diserimination in
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some degree to a certain group of the public—but if the cir-
cumstances relied on to pass the legislation are sufficiently
cogent, and if the provisions of regulation are reasonable in
the light of the evil sought to be corrected or alleviated, then
the enactment is valid. "

In the present case the legislative question facing the City
Council is whether funeral processions, and the formation
thereof on the public streets, is something that is desirable or
to be tolerated? If so, is legislation necessary? Faced with
the alternative of double parking being prohibited by state
law, the Council enacted the ordinance in question. '

In so doing it did exactly what it had done in creating or
authorizing the Director of Public Safety to do:

(1) In designating bus stops, where other parking is
prohibited entirely;

(2) In designating taxi stands, which are reserved exclu-
sively for taxi-cabs;

(3) In designating loading zones which are reserved ex-
clusively for vehicles loading and unloading merchandize;

(4) In prohibiting parking altogether on certain streets
during peak-hour traffic.

In all of the above situations both the general public and the
property owner abutting such areas lose the privilege to use
them for parking—yet such ordinances or regulations are
valid because in each instance they are promulgated pursuant
to a valid use of the police power; e. g., public safety is en-
hanced by passengers on busses being able to board and alight
at the curb; public convenience and welfare is promoted by
taxicabs having regular stands; ete. In each of the above in-
stances a private utility or business is benéfited at the ex-
pense of a certain group of the public and at the expense of
the abutting property owner who loses parking privileges—
“but the benefit accruing to the particular beneficiary is purely
incidental to the main purpose subserved, viz., public safety
and welfare. Therefore, in the present case, the fact that a
funeral home or undertaker might be benefitted by the ordin-
ance is wholly immaterial if the ordinance is otherwise
valid.

- Funeral services at a church or private home, and more
recently in chapels of funeral homes, followed by a funeral
procession to the grave, are one of the very few ancient cus-
toms surviving the mad onrush of our modern civilization. It
is one institution in which every segment of society would



Richmond Funeral Directors’ Assn. v. W. L. Groth 17

seem to be desirous of preserving. The public generally de-
sire to participate in this final opportunity to pay.homage to
the memory of a deceased loved one. The preservation of this
reverance is a matter of public welfare, and if the preserva-
tion of funeral processions can he accomplished and facili-
tated without the unreasonable loss of other rights and pri-
vileges in the balancing of social interests, then use of the
police power is justified.

The Court is of the opinion that the City Council has
exercised a valid use of the police power in the enactment of
Section 22-136 of the City Code and that the ordinance is con-
stitutional. »

In the ordinance the power to make rules and regulations
governing funeral processions has been validly delegated to
the Director of Public Safety. So long as the Rules promul-
gated by the Director are reasonable, they too are valid.

February 19th, 1960.

Rec’d. 2/27/61.

ANSWER OF RESPONDENT.

The respondent, W. L. Groth, Director of Public Safety of
the City of Richmond, Virginia, for answer to the petition for
writ of mandamus with appended exhibits, says:

§1. That he admits the allegations of fact contained in
§§1, 2, 4,5,6,7,8,9, 10 and 11 of the petition.

§2. That he is not advised that he is required to answer
the conclusions of law set out in §3 and §6 of the petition.

§3. That he does not dispute the jurisdiction of this Court
in this matter conferréd by §88 of the Constitution of Virginia
and §17-96 of the Code of Virginia.

And now having fully answered the petition, the respondent
prays that this Court adjudge, order and decree that the or-
dinance in question is a proper and valid exercise of the
police power conferred upon the council of the City of Rich-
mond by law; that the ordinance is not in violation of the
Virginia or Federal constitution; and that he will abide by
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the decision of this Court as to the other matters contained
in the prayer of the petition.

W. L. GROTH .
Director of Public Safety of the
City of-Richmond, Virginia.

J. E. DRINARD
City Attorney for the City of
Richmond and counsel for W. L.
Groth, Director of Public Safety
of the City of Richmond,
Virginia.

AFFIDAVIT.

W. L. Groth, Director of Public Safety of the City of Rich-
mond, Vlrg'mla respondent named in the foregoing answer to
the petltlon for writ of mandamus herein, being duly sworn,
says that the ‘facts and allegations herem contained are
true.

W. L. GROTH
Director of Public Safety of the
City of Richmond, Virginia.

State of Virginia, .
Clty of Richmond; to-wit:

Subscribed and sworn to before me, a Notary- Pubhc in and
for the City and State aforesaid, in my City aforesald th1s
25th day of J auuary, 1961.

My comm’ission expires June 15, 1962. -

| CORINNE J. JOHENNING
Seal Notary Public.

- CERTIFICATE OF SERVICE.

The undersigned, J. E Drlnard attorney of record for -
the respondent herein, hereby- certlﬁes that a true copy of
the foregomg answer was dehvered to Jack N. Herod and
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Gordon W. Poindexter, Jr., counsel for the petitioners, on the
25th day of January, 1961.

" J. E. DRINARD
City Attorney for .the City of
Richmond and Counsel for W. L.
Groth, Director of Public Safety:
of the City of RlChlllOlld V ir-
ginia.

CITY OF RICHMOND
RICHMOND, VIRGINIA

Department of Pubhc Safety
Bureau of Traffic. Engineering
900 East Broad Street

4th Floor

February 28, 1956.

To:

From: Bureau of Traffic Engineering -

Subject: ‘“No Parking—Funeral’’ signs — Procurement,
Placement, Removal, and Replacement

In accordance with Ordinance No. 56-15 and the attached
Traffic Order No. 1356, you are hereby authorized to procure
““No Park1ng—Fune1al” signs from our Paint Shop located
at 300 West Canal Street.

These signs are to be placed only at the following location

.(s):‘

6 4 8 8t e 0 6 6 4 s & % 8 4 % e 8 8 B S L s s e s s e s A e s seesardeeseesoee

....................................................

This Bureau strongly urges strict compliance with the provi-
sions of Traffic Order No. 1356, as any violations may result in
revocation of these privileges.

H. X. PERKINS, JR.
Acting Traffic Engineer

HKPjr/pwd
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TRAFFIC ORDER NO. 1356

1. Funeral directors, or their employees, shall place ““No
Parking—Funeral’’ signs on streets in the vicinity of funeral
parlors as designated by the Bureau of Traffic Engineering,
in advance of any funeral in accordance with the following
conditions:

a. Signs shall be placed out on the night preceding the day -
of the funeral on any streets where unrestrlcted parking is
permltted

b. A minimum of two hours in advance of the funeral on
streets where parking is limited to one hour or less. :

c¢. A minimum of four hours in advance of the funeral on
any streets where parking is limited to two hours.

2. No other persons save for members of the Bureau of
Traffic Engineering or Bureau of Pohce shall be authorized to
place these signs.

3. Funeral directors shall obtain necessary signs from the
Paint Shop located at 300 West Canal Street and shall replace
signs as they become bent, broken, defaced, or otherwise illegi-
ble. They may be replaced at 300 West Canal Street at no
-eost.

4. Funeral directors shall use their discretion in placing -
signs in the vicinity of private homes or churches. In ease of
any doubt, the Bureau of Traffic Engineering or the Bureau of
Police will be contacted for exact placement of signs.

5. A minimum of four signs shall be placed in average
length blocks (300 ft.) and a minimum of two signs in 1/2
blocks. Unusually long blocks or blocks obscured by shrubs,
trees, vegetation or other sight restrictions will require addi-
tional signing.

6. Funeral directors or their employees shall roll the signs
away from the curb immediately after the procession has be-
come mobilized.

7. All signs shall show the exact time of the funeral on the
space provided for this purpose.

A Copy—Teste: 4
| H. G. TURNER, Clerk.
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