


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND. 

Record No. 5275 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on 
Tuesday the 29th da.y of November, 1960. 

MARY LOUISE. ADAMS, Plaintiff in error, 

against 

CHARLES HARRISON ALLEN, Defendant in error. 

From the Circuit Court of Nottoway County. 

Upon the petition of Mary Louise Adams a. writ of error 
is a.warded her to a. judgment rendered by the Circuit Court 
of Nottoway County on the 9th day of September, 1960, in 
a. certain motion for judgment then therein depending wherein 
the said petitioner wa.s plaintiff and Charles Harrison Allen 
and another were defendants;· upon the petitioner, or some 
one for her, entering into bond with sufficient security before 
the clerk of the said circuit court in the penalty of three 
hundred dollars, with condition as the la.w directs. 
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RECORD 

• • • • • 

page 12 ~ INSTRUCTION NO. 5. 

The Court instructs the Jury that if you believe M.rs. 
Adams found herself in a place of danger, through no fault 
of her own, requiring her to act without time to consider the 
best means of a.voiding the danger, she is not negligent in 
failing to adopt the best means, and is not required to 
exercise the same degree of care as ,one having ample op
portunity for full exercise of her judgment. She is not 
guilty of negligence if she makes such choice as a person 
of ordinary prudence placed in such a position might make, 
even though she did not make the wisest choice. 

J. G. J . 

• • • • • 

page 20 ~ INSTRUCTION C. 

The Court instructs the jury that at the time and place of 
the accident :M.rs. Adams was required to exercise reasonable 
care to observe the following: 

(1) To keep a proper lookout; 
(2) To keep her vehicle under reasonable control; 
(3) To apply her brakes when necessary in order to 

avoid a. collision; 

And you are told that these are continuing duties and not 
particularly discha.rgeable at any time or place. 

And if you believe from the· evidence that Mrs. Adams 
violated any one or more of these duties, then she was guilty 
of negligence. 

J. G. J . 

page 21 ~ . · .· INSTR.UCTION D. 

The Court _instructs the jury that if you b~lieve from the 
evidence tha.t M:r_s. Adams was in the a.ct of passing or 
attempting to pass a. horse and wagon vehicle on a double 
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solid line at the time of or just prior to the accident then 
she was guilty of negligence. 

J. G. J . 

• • • • • 

page 23 r INSTRUCTION F. 

The Court instructs the jury that if you believe that the 
accident occurred on Mr. Allen's side of the highway, then 
a prinia f acie case of negligence on Mrs. Adams' part has 
been made out against her. She is then under the necessity 
of an explanation of why she came upon her wrong side of 
the road. Not just any sort of explanation will do. It must be 
a reasonable explanation, one which the jury can accept, 
tending to show that what happened was due to some other 
than plaintiff's negligence. 

J. G. J. 

page 24 r INSTRUCTION G. 

The Court instructs the jury that the statutory provision 
that a driver of a. vehicle entering a. public highway from a. 
private road shall, immediately before entering the public 
highway, stop, and upon entering the highway yield the 
right of way to all vehicles approaching on such public 
highway, must be given a. reasonable construction. It does 
not grant an exclusive privilege to drivers on the public high
way regardless of their duty to obey traffic laws and to 
exercise reasonable ca.re to protect the rights of others. \Vhen 
a driver on a private road approaches an intersection, stops, 
and looks in both directions for approaching traffic on the 
public highway, acting as a reasonably prudent person exer
cising reasonable care would act, he is not neglig·ent as a 
matter of law if he attempts to enter the intersection under 
the reasonable belief that he has time and opportunity 
to cross safely. He . is only required to yield the right of 
way to those lawfully approaching so near the intersection 
that he cannot safely enter it. 

J. G. J . 

• • • • • 
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page 26 r INSTRUCTION J. 

The Court instructs the jury that in order to excuse the 
plaintiff Mrs. Adams for driving to the left of the center of 
the highway on the contention that she was confronted 
with a sudden emergency, they must believe from a pre
ponderance of the evidence that such sudden emerg·ency did, 
in fact, exist and that the emergency was brought about 
through no fa.ult of the plaintiff Mrs. Adams, and that in 
driving to the left of the highway she acted as a reasonably 
prudent and :careful person would have done under like cir
cumstances. 

• • • 

page 37 r 
MR GEORGE S. CUMMINS, JR. 
MR. \V. M. GRAVATT, JR. 

Blackstone, Virginia 

MR ERNEST G. GARRETT, JR. 
MR. J. CALVITT CLARKE, JR. 

Mutual Building 
Richmond, Virginia 

• • 

Re: Adams v. Allen (Nottoway) 

Gentlemen: 

August 3, 1960 

I have now gone over the papers in this action and am 
of the opinion that the evidence presents a question for the 
jury. The jury has decided this question adversely to Mrs. 
Adams. 

There were other objections made by Mrs. Adams during 
the course of the trial to the instructions and to other 
matters. She has not abandoned these objections but they 
were not argued orally nor have they been argued and briefs 

·filed in this pase. I· am of the opinion that none of these 
objections constitute such error as would require the setting 
aside of the jury's verdict in this case. 

I am therefore of the opinion that the motion for a new 
trial should be denied and that judgment be entered on 
the verdict of the jury. Mr. Garrett may prepare an order 
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c.arrying out the above expressed view and submit same to 
other counsel. 

Yours very truly, 
J. G. JEFFERSON, JR., Judge 

J. G. J., Jr.: lb 

page 38 r 

• • • .. • 

The Court having heard the argument of counsel, having 
read the memoranda of law and facts submitted by counsel 
and having read the transcript of the testimony is of the 
opinion that the motion to set aside the verdict of the jury, 
to enter judgment in favor of the plaintiff and to impanel a 
new jury for the fL"'Cing of damages and the alternative motion 
to award a new trial should be and the same herebv are 
overruled, and it is ORDERED that the plaintiff take n;thing 
of the defendants and that the defendants recover from the 
plaintiff their costs, to which action of the Court the plaintiff 
objected and excepted. 

Enter this Order: 

J. G. JEFFERSON, JR. Judge 

September 9, 1960. 

We ask for this : 

ER.NEST G. GAR.BATT .JR. pd. 
"\V. M. GRAVATT, .JR., pd. 

Seen and objected to: 

GEOR.GliJ S. CUMMINS, pq . 
• L CALVITT CLARKE, JR., pq . 

.. • 

page 39 r 
• .. • 

• • 

• • 
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR. 

TO: Hodges S. Boswell, Clerk of the Court aforesaid, and 
Ernest G. Garrett, Jr. and "'William M. Gravatt, Jr., 
Counsel for the defendant, Charles Harrison Allen: 

Take notice tha.t the plaintiff in the above styled case does 
hereby note an appeal from a final order of judgment ren
dered in this case on September 9, 1960, and does hereby 
signify the plaintiff's intention of :filing, within the time 
prescribed by the Rules, a petition for an appeal with the 
Clerk of the Supreme Court of Appeals of Virginia, or with 
one of the justices of the said Court. 

The plaintiff makes the following assignments of error: 

I. The Court erred in permitting .counsel for the defend
ant to continually cross-examine the witness Foster as to an 
extra judicial statement allegedly made by the witness, after 
the witness denied that the alleged extra judicial statement 
had been so made by him, the result of which improper cross
examina.tion was to permit the counsel for the defendant to 
in effect be testifying, with resultant confusion and mislead
ing implication being placed before the jury, and which con
fusion and misleading implications were unwarranted by the 
evidence as a whole and were by design intended to confuse 
the facts of the accident. 

II. The Court erred in not granting· the plaintiff a mis
trial and in failing to instruct the jury in each instance that 
they should disregard the remarks of ~ounsel for defendant, 
and in permitting counsel for the defendant to state to the 
jury, as a fact, that the jury did not properly and completely 
view the scene of the accident and to state further, as a fact, 
that pa.rt of the grass shoulder along the road side shown 
in one of the exhibits had been destroyed by battery acid 
from the plaintiff's car, on the ground that the statement of 
defendant's counsel were designed to and did confuse and 
mislead the jury and placed before the jury matters of sur-

mise and speculation on the part of defendant's 
page 40 ~ counsel as being established fact, the Court further 

being in error in failing to instruct defendant's 
counsel fully against commenting on matters that were be
yond the record and outside the evidence. 

III. The Court erred in failing to sustain the plaintiff's 
motion to strike the defendant's evidence at the conclusion 
of all the evidence and enter summary judgment for the 
plaintiff and instruct the jury solely on the matter of dam-
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ages, on the ground that there was no evidence of negligence 
on the part of the plaintiff and ample evidence from all of 
the ·witnesses, including the defendant himself, that the de
fendant was guilty of negligence amounting to the sole 
proximate cause of the accident. 

IV. The Court erred in granting any instructions for the 
defendant on the ground that there was no show of any 
primary negligence on the part of the plaintiff by any evi
dence of a probative nature and on which reasonable men 
might differ, and on the further ground that the defendant 
established his own negligence as a matter of law by his 
failure to maintain a. proper lookout and to see that which 
should have been obvious to him; and on the further ground 
that the defendant did not keep his vehicle under proper 
control and failed to yield to the plaintiff the right of way 
to which the plaintiff was entitled. 

V. The Court erred in granting over the objection and 
exception of the plaintiff, the following instructions for the 
defendant: 

(1) Instruction No. C. 

" .. " .. " 

(~) Instruction No. D. 

• • • .. • 

(3) Instruction No. F. 

• • • • • 

(4) Instruction No. G. 

• • • • • 
(5) Instruction No. J. 

• • • • • 

VI. The Coui't erred in overruling the plaintiff's motion 
to set aside the j'nry verdict as being contrary to the law 
and the evidence and enter final judgment for the plaintiff, 

empaneling a new jury for the purpose of :fixing 
page 42 ~ the the plaintiff's damages, on the ground that the 

verdict of the jury was contrary to the evidence 
. . . ' 
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Charles T. Darnell. 

against the great weight of the evidence and absolutely with
out evidence to support it. 

GEORGE S. CUM.MINS 
The Marshall Building 
Blackstone, Virginia 

Respectfully, 

MARY LOUISE ADAMS 
By Counsel 

Counsel for Mary Louise Adams 

.. • • • 

Filed Sept. 9, 1960. 

J. G. JEFFERSON JR., Judge 

• • • • • 

page 4 r 
• . . ___,,,... . • 

EVIDENCE ADDUCED 
IN BEHALF OF THE PLAINTIFF. 

Mr. Cummins: Trooper Darnell. .·,: 

CHARLES T. DARNELL' I ,, /> 
·was sworn in behalf of the plaintiff and testified as follo~s: 

~ .. ,, .. 

DIRECT EXAMINATION. 
! ,., 

By Mr. Cummins: 
Q. You are Mr. Charles T. Darnell, a Virginia State Police 

Officer froni N ootoway County~ 
A. Yes, sir. 1 

• •• 
1 

'· 

· Q. In your ca.pa.city a.s a. State 'Police Officer, Mr~ .Darnell, 
did you, on May 6, 1959, a.bout 5 :30 p. m;, investigate an auto
mobile accident at or ·a.bout Cherry Tree Cr'ossing in Notto-way 
County on Route 460~ . ... · : · · · · 

A .. Yes, sir. · ·· 
Q. If you would, please, sir, tell us from the beginning 
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Charles T. Darnell. 

of your alert, or whatever you might call it, what you did and 
what you determined 1 

A. I was notified of this accident at 6 :00 p. m. by radio and 
I arrived at the scene ten minutes later, which was 

page 5 r 6 :10, and the time of this accident I established was 
5:50 p. m. 

On my arrival at the scene, I found a '51 Hudson sedan 
which had been headed east and a '50 Pontia.c sedan, which 
apparently had been headed west, had collided. 

My investigation further revealed that Mary Louise Adams 
was the opera.tor of the Hudson sedan and that Charles Har
rison Allen was the operator of the Pontiac, which was a 
'50 model. 

The injured, which was l\fr. Allen and Mrs. Adams, had 
been removed at the time. A deputy sheriff by the name of 
Frank Shepherd was at the scene and he was attempting to 
direct traffic. Some wreckers had arrived at the scene. 

Q. At the time, Mr. Darnell, what was the conditio11 of the 
weather7 

A. The condition of the weather at that time, it was clear. I 
might add further that the surface was black top at that 
point; the traffic lanes are marked; it was open country; it 
was daylight. 

Q. Hov;r ma.riy lanes of traffic are there, sir? 
A. There is two lanes of traffic. 
Q. One east and one west 1 
A. Yes. I might add further that the point of impact in this 

accident occurred- · 

Mr. Garrett: Just a minute. 

page 6 r . A. (Continuing)) \¥hat I am going to establish, 
sir, is the distance from a STOP sign at the inter-

section . 
.'·f' 

Mr. Garrett: Your Honor, I think that Trooper Darnell 
should confine himself to what he found when he got there and 
any conclusion as to what happened ·where would be im-
proper.. ·· .-~; ' : : :· ' · · 

The Court: · That .'is righf. 
Mr. Cummins: ::That is what. I ·was asking him. 

By Mr. Cummins:. . ., ." .. ' '. ·• < .: ·:•.,:';" - . . 
Q. Continuing now, Mr. Darnel~, you m:iyfell us-I imagine 

, ti·}~ .. ,·-: .. 
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Charles T. Darnell. 

for the record you might tell us what tbe approximate width. 
of that road is, the lanes~ . 

A. The width of the highway at that point is approximately 
20 feet, the surface. At that time, I made some pictures with a 
camera belonging to another subject. These pictures-the neg
atives were not developed by me or the pictures were not 
printed by me. I have these pictures here. 

Mr. Clarke: May we see them a minute~ 
The 'Vitness: Yes, you may. 
Mr. Garrett: Just a minute. Let us see the pictures. 

page 7 ~ By Mr. Cummins : 
Q. Don't tell us anything, Mr. Darnell, except 

·what the several lawyers might ask you. 
A. Yes, sir. 

The Court: Let me mark them the first thing you do. 
Mr. Cummins: They haven't been introduced yet. 
The Court: Are you going to introduce them~ 
Mr. Cummins: Mr. Darnell was gratuitously telling us 

that he had taken some pictures. I have no desire to introduce 
them at this time. 

The Court: All right. If you do not want to introduce them 
I vvon 't mark them. 

By Mr. Cummins: 
Q. Mr. Darnell, I hand you-

The Court: Are you going to introduce those~ 
Mr. Cummins: Yes, sir. 

· The Court: Let me mark them so there '\von 't be any con-
fu~~ . ' . 

(The three photographs were received in evidence as Plain
tiff's Exhibits 1, 2, and 3, respectively.) 

page 8 ~ By Mr. Cummins: 
Q. Mr. Darnell, I see that you have been reading 

from your accident report book, you have been refreshing 
your recollection: from that; may I see it~ · 

A. Yes, sir. 
Q. This is your accident report book, Mr. Darnell~ 
A. Yes, sir. · · 
Q. Stays in your possession~ 
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Charles T. Darnell. 

A. \iVith the exception of the present time, and whether at 
the time that this accident report was made, it is a practice 
now that when we investigate an accident we make the notes 
and sometimes we draw the diagram, sometimes we don't, and 
they are left in the office, a secretary types the report, and 
d.ra:ws the diagram part of the time, and mails it to the .Divi
sion. 

Q. May I ask you this. Did you make a diagram in your 
field notebook regarding this accident~ 

A. I did, yes, sir. 

Mr. Garrett: May I see that, Mr. Cummins, before you 
question the trooper further~ 

Your Honor, we feel that the trooper can make a diagram 
of what he found when he got to the scene of the accident. I 

believe that would be-
page 9 ~ Mr. Cummins: That is what that is. 

Mr. Garrett: That would be entirely proper. 
Any of this sort of stuff I believe would be improper. 

The Court: All right, sir. Go ahead. 
Mr. Clarke: Do I understand you are objecting to the 

trooper's showing the diagram he made at the scene of the 
accident to the jury in his testimony? 

Mr. Garrett: Mr. Clarke, you don't even have to ask me 
that question. 

Mr. Cummins: I do, because I ·want to know what you are 
objecting to. Do you mind the jury seeing this diagram? 

Mr. Gravatt: Your Honor, the trooper can tell what he 
found when he got to the scene. It is for the jury to determine 
what happened there. Whether it's for me or against me, I 
don't think it's proper to put it in there-and certainly some 
of it is for me. · 

The Court: You can draw what you found there and use 
your-

Bv Mr. Cummins : 
"Q. Mr. Darnell, here is a blank pad of paper. Do you have a 

pencil? 
page 10 ( A. Yes, ·sir. 

Q. If you would take that blank pad of paper and 
now draw on it what you found, just whatever you need to 
use from your own knowledge, and dravv what you found. 

The 'iVi tness : May I stand up, .Judge~ 
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Charles T. Darnell. 

The Court: Yes, sir. Just put the position of the cars when 
you got there. 

A. All right, sir. (Drawing) 

The Court: Also put on there ''Crewe'' and ''Blackstone'' 
so that we will know which way it looks. 

The ViTitness: All right, sir. 

A. (Continuing) I am not a very good artist. I don't know 
whether this represents what you want. 

By Mr. Cummins: 
Q. That is all right. You are not being graded on artistry. 

you are being graded on your accuracy. 

Mr. Garrett: May I see that 7 

By Mr. Cummins: 
Q. If you will, sir, will you, as best you can, just sketch in 

the driveway. You might make reference to any mailbox or 
Coca-·Cola sign with reference to these pictures, E.xhibit No. 1 
and Exhibit No. 3, which have been introduced in evidence. We 
just want every kind of thing, like the apron as the driveway 

spreads out, M.r. Darnell. 
page 11 ~ A. All right. (Drawing) May I ask you, do you 

·want the Coca-Cola sign in there~ 
Q. You may make an X wliere that is, or a little sign, you 

do not have to be so precise. I just want the jmy fully oriented. 
A. (Drawing) 

J\fr. Cummins: All right. I think what you have got is 
probably sufficient, Mr. Garrett. 

The Court: That is Exhibit 4. 

(The drawing was received in evidence as Plaintiff's Ex
hibit No. 4.) 

By Mr. Cummins: 

Q. Yon might hold that and tell the jury which direction 
that is as to Crewe and Blackstone. Tell where Rice's store is. 
In other words, explain it to them. 

A. This sketch here, that is R.oute 460. I might add in here 
(indicating) there is a little section that is broken, there are 
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Charles T. Darnell. 

no marks at all, which is customary for the highway markers 
that we do have in the state. This is in the direction of Black
stone, this would be Nottoway Courthouse here, this is Route 
607. 

Q. Stick pretty much, if you will, to the area. of the acci
dent. 

A. All right, sir. Directly in this location is 
page 12 ~ grocery, there is a store there; this is the apron 

here that I drew that automobiles can pass over 
this area. 

Q. That is more or less the driveway; is that what you men
tioned 1 

A. Yes, that is the driveway. I have an X here, which you 
will note there is a Coca-Co1a sign. I don't know the dimen
sions of the sign or anything, but it is placed right at the edge 
of the driveway here. 
- This diagram here re.presents Mrs.-Mr. Allen's vehicle 
after the impact is what I found in this position. The right 
front wheels more or less was resting on the double solid line 
here. Mrs. Adams' vehicle was slightly behind Mr. Allen's on 
the left shoulder and possibly in the ditch. 

Q. Headed toward Blackstone 1 
A. Headed toward Blackstone 1 
Q. And Mr. Allen's car was headed in general toward Black

stone, but at kind of an angle 1 
A. Yes, it was headed in a northeasterly direction. 
Q. Tell the jury while they are looking at this where did 

:Mr. Allen tell you in your investigation that he had come 
from 1 

A. He told me that he was pulling out of the driveway 
attempting to get into the westbound lane of traffic and headed 

in the direction of Crewe. 
page 13 ~ Q. That would be, I take it, now be would-I 

am not trying to speak for you-
A. Yes; sir. 
Q. -hut are you telling these gentlemen of the jury that 

Mr. Allen stated that he was trying to leave the area ·of Rice's 
grocery store and get back into the highway and cross over 
and get into the westbound lane to go to Crewe 1 That is what 
you are telling us? 

A. That is correct, yes, sir. 
Q. And that is the ·way that you found the cars 1 
A. That is the position. 
Q. Both of the automobiles, Mr. Darnell, and the debris I 
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Charles T. Darnell. 

take it were found across from and adjacent to the drive
way? 

A. They ·were. 
Q. Nothing was down below the driveway or anything? 
A. No. 
Q. All right in front of the natural and normal driveway? 
A. Yes, sir. 

By .Juror No. 4: 
Q. '¥hose car was in the driveway? 
A. This is Mr. Allen's car. 

Mr. Cummins: Mr. Allen, the defendant. 

page 14 ~ By Mr. Cummins : 
Q. Mr. Darnell, if you will, sir, I hand you Plain

tiff's Exhibit No 3 and ask you if you recognize what it is? 
Hold it so that the gentlemen of the jury can see it. 

A This is Route 460 here. This is Rice's grocery. This is the' 
Coca-Cola sign that I was speaking of a while a.go. It is placed 
down at the south entrance of R-oute 607 as on the notes runs 
in this direction (indicating). 

Q. This is an intersecting road, coming in here? 
· A. That is correct, yes, sir. 

Q. I ask you to tell me what this is and what this is, Plain
tiff's Exhibit No. l. 

A. This is a shot of practically the same location except this 
is the a.pron of the driveway. 

Q. Showing the driveway of Rice's grocery? 
A. Yes, sir, and Route 460. 
Q. Looking generally in the direction of Crewe, is it? 
A. Yes, it would be· looking almost west. 
Q. All right, sir. Now, if you will, Mr. Darnell, please take 

your pen and on Plaintiff's Exhibit No. 1 mark as best you 
can ·where the area of the highway with reference to that 
Coca-Cola sign and the. driveway you found those automobiles 
to 1mve come together. 

page 15 ~ Mr. Garnett: No. The officer may indicate where 
he found the automobiles, period, but not where 

they came together. 
Mr. Cummins: I beg your pardon. 

Bv Mr. Cummins : 
"Q. Show them where the automobiles were found by you 
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Charles T. Darnell. 

and where you found the debris of the accident. Do you know 
what I mean by debris~ 

A. Judge, the only way that I can answer that question 
would be the distance from a sign-

·Q. Hold the phone. \Vould another exhibit be of any as
sistance to you~ \Vould Plaintiff's Exhibit No. 2 assist you in 
any way? Hold it just a minute, Mr. Darnell. 

Mr. Cummins: Gentlemen, I am going to .introduce this. 
Mr. Garrett: I suggest that the Judge mark it for identi

fication and have the trooper identify -it and i.ve will proceed 
from there. 

The Court: All right. No. 5. 

(The photograph was received m evidence as Plaintiff's 
Exhibit No. 5.) 

By Mr. Cummins: 
Q. Mr. Darnell, I hand you, with reference to the 

page 16 ~ questio11 that you have under consideration, Plain-
tiff's Exhibit No. 5 which purports to show a 

rather more dose-up view of the Coca-Cola sign tha.t you men
tioned and the edge of the apron of the drive; can you take 
either of the four exhibits that you have in your hand and help 
the jury understand with reference to the driveway where you 
found the automobiles and the debris therefrom? Take any of 
the photographs you want. None of them are any better than 
the others. 

A. May I stand up and look at the other photographs that 
I do have"? 

The Oourt: Yes, sir. 
Mr. Cummins: Spread them all out. 
A. I don't know whether I am going to be able to answer 

that question or not. 

Bv Mr. Cummins: 
·'Q. Have you not, Mr. Darnell, substantially answered it? 

Did I understand you a moment ago to state that you found 
the automobiles in front of the driveway~ 

A. Yes, sir. . _ 
Q. All I am trying to do now is to get you to show these 

gentlemen on the photographs about where in front of the 
driveway you found the cars. 
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· Charles T. Darnell. 

A. All right, sir. One minute. Do yon want me to mark 
t.haU 

page 17 ~· Q. If you can do so. 
A. Or would it be all right if I pointed it out to 

the jury? 
Q. I imagine it would be all right if you pointed it out 

where you found the cars in front of the driveway. 

Mr. Gravatt: If Your Honor please, the officer has photo
graphs showing where he found the car, which is the best evi
dence. 

Mr. Cummins: -vv e will let you gentlemen introduce them. 
Mr. Gravatt: He is your witness and he is testifying from 

them. 
Mr. Cummins: He is testifying from these photographs. 
Mr. Garrett: '\Ve are just trying to help you out of your 

difficulty. · 
Mr. Cummins: I understand what you are trying to do. 
Mr. Clarke: Judge, these are larger. 
Mr. Cummins: These are larger and show it more clearly, 

that is all. It is perfectly all right if he, uses any of them. I 
am just trying to speed things along. 

Mr. Gravatt: You sure· are confusing your witness. 

page 18 ~ By the Court: 
Q. Do you think you can put them on thaH 

A. Judge, it would be right hard for me to locate them on 
that large photograph. 

Mr. Cummins: All right, Mr. Darnell. That is perfectly all 
right. '\l.,T e will withdraw any further question about pinpoint
ing on the picture. 

By1\1r. Cummins: 
Q. I do understand so far from your testimony when you 

arrived at tlrn scene ,of this accident you found the automobiles 
substantially as you have indicated here in Plaintiff's Exhibit 
No. 4? 

A. Yes, sir. 
Q. Is that correcU 
A. That is approximately it. 

.. Q. That being the .store, this area being the driveway, you 
found.them out in front of the driveway? 

A. Yes, sir. 
Q. Was anyone injured in this accident, Mr. Darnell? 



Mary Louise Adams v. Charles Harrison Allen 17 

Charles T. Darnell. 

A. The occupant of each vehicle was injured and taken to 
the Southside Hospital in Farmville. 

Q. Did you see either of the occupants at the, scene? 
A. Not at the scene, 110, sir. 

Q. Did you, Mr. Darnell, when you arrived at the 
page 19 r scene, discover any marks, any skid marks, made by 

either of the motor vehicles~ 
A. Yes, sir, I did. 
Q. By which motor vehicle, were the skid marks made? 

Mr. Garrett: Just a minute. 

By Mr. Cummins: 
Q. (continuing) If you can tell. 

Mr. Garrett: Your Honor, I think he would have to con
fine himself to just saying ·what he saw there on the road. 

Mr. Cummins: That is what I have asked him. 
The Court: There isn't any skid marks go up to the cars 

on the road? 
The Vilitness: They were directly behind one of the. ve

hicles. 
The Court : Go ahead and tell. 

By Mr. Cummins : 
Q. Continue, Mr. P.arnell. 
A. There were approximately 6 feet of marks which were

could have been skid marks made by the transmission 01· rear 
end on the No. 1 vehicle, which is the Mrs. Adams vehicle. 

Q. Mrs. Adams, the plaintiff~ 
A. I don't know whether they were brake marks 

page 20 r or what caused the marks. 
Q. \i\T ere they marks made by her tires? 

A. Yes, they we.re. 
Q. \Vould you take this diagram of yours, which is Plain

tiff's Exhibit No. 4 that you have prepared, and introduced, 
and mark on there in sort of a little fashion with a pencil how 
you found the skid marks to be, what way they were, and so 
forth f 

A. (Marking) These marks were directly - they were 
very faint, approximately 6 feet of them .. They were on the 
surface right di'rectly along the shoulder hne. 

Q. Mr. Darnell, with reference to your skid marks that you 
think were made by the Adams vehicle, did you have any indi
cation there on the highway as to the course that the Adams 
vehicle bad taken during the skid mark placing~ 
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A. I don't know whether I would be able to answer that 
question fairly, Mr. Cummins. 

Q. Don't answer it if you can't answer it fairly. 
A. I would have to give my opinion. 
Q. \Ve are not here on that, much as I would like to. 
Mr. Garrett: I would like it, too, Mr. Cummins, but it is 

not proper. 
Mr. Cummins: I know and I did not ask it. 

By Mr. Cummins: 
Q. From your investigation ,of the scene of the 

page 21 r accident, Mr. Darnell, and now with reference- to 
the. driveway and the Coca-Cola sign and those 

items, was it at that time possible for a motorist who was 
coming out of the driveway attempting to go in a westerly 
direction to see any eastbound traffic corning toward him from 
Crewe? 

Mr. Gravatt: Just a minute, Your Honor, that takes into 
account an awful lot of factors that may or may not be present. 

Mr, Cummins: I am asking him whether his vision was 
blocked. 

The Court: If you ask it in a different way, that is all 
right. 

Mr. Cummins: All right, sir. I am sorry, let me. restate my 
question. I was trying to do it so he would be sure and under-
stand it. · 

By Mr. Cummins : 
Q. From your investigation, if you come out of the driveway 

there can you see up the road to Crewe? That is the simplest 
way I know bow to ask it. 

Mr. Gravatt: I have no objection to these simple questions. 
Mr. Cummins: All right. 

By Mr. Cummins: 
Q. (Continuing) ·when you come out of the drive.way of 

Rice's grocery store, Mr. Darnell, before you get 
page 22 ~ into highway, towards Crewe can you see up the 

highway towards Crewe? 
A. It would an depend on which direction you came out, 

which course you took after you left the building. At a certain 
point, possibly your vision would be obscured. 

Q. At what point would that be? 
A. The Coca-Cola sign would obscure your vision. 
Q. If you stopped beside it? 
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A. If you stopped beside it. 
Q. In other words, you say if you stopped beside the Coca.

Cola sign and then went out in the road you ·would have to go 
out into the road without seeing? 

A. You could not see looking west, your vision would be ob
scured. 

Q. So if you stopped the.re you would be stopping at a. place 
·where you couldn't see ; is that right? 

A. You couldn't see. 
Q. In a place further up the driveway towards Nottoway 

Courthouse, you are talking about the Coca-Cola sign which is 
down in the leftha.nd corner of the driveway closest to Crewe? 

A. Yes, sir. 
Q. That is a long, wide driveway. If you get further up the. 

driveway towards Nottoway Courthouse, a.re you able to see 
any cars coming from Crewe? 

page 23 ~ A. I think you could see much better, your vision 
wouldn't be obscured. 

Q. You say your vision would not be obscured? 
A. I don't think it would if you would get up there. 
·Q. In the course of your investigation, you did discuss this 

accident with Mr. Allen? 
A. Yes, and Mrs. Ada.ms. 
Q. And Mrs. Adams. Did Mr. Allen or not, on any occasion, 

tell you that he did not see any 'oncoming cars when he pulled 
onU 

A. I talked to Mr. Allen in the Farmville Hospital as soon 
as I left the scene and could travel to the hospital and his 
statement to me was that he didn't see anything at all. 

Q. Didn't see anything at all? 
A. No, sir. 
Q. :I take it-did he tell you in addition to that he didn't 

know hovv the accident happened? 

Mr. Gravatt: Just a. minute. Is he leading this witness 
here, Judge? . 

Mr. Cummins: No, I am asking him if he told him that be 
didn '.t know how the accident happened. 

The Court: I reckon that will pass. 
A. I don't recall. The only thing he told me this, 

page 24 r he did not see anything at all. 

By Mr. Cummins: 
Q. Didn't see anything at all? 
A. No, he did not. I may have testified to that before, but I 

don't remember now, 
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·Q. He has told you this business about not seeing any cars 
on several occasions, has he not 1 
, A. I talked with him on two occasions, talked with him at 
the hospital and he told me that, and I also went to his home 
and it was mentioned again a.t his home on his front porch. 

Q. Did 1ne, Mr. Darnell, or did he not, tell you in the course 
of your investigation that he was easing into. the highway at 
about 5 miles an hour 1 

A. The only thing he told me was that he didn't see any
thing at all, and further, that he was attempting to get into-
onto Route 460 to head west in the direction of Crewe. · 

Q. Did he use the word ''attempting'' 1 
A. That may be, my word that I used. 
Q. Is it possible that it was his word 1 
A. It could have been, or may have not, I don't know. 

'Mr. Cummins: These gentlemen may want to ask you some 
questions. 

page 25 ~ CROSS EXAMINATION. 

By Mr. Garrett: . 
Q. Trooper, let's see if we cannot now find anothe.r mark 

here on this road. Isn't there a gouge mark that you found on 
the highway there that is actually still up there on the- road, 
isn't iU 

A. I don't know whether it is there now m not. 
. Q. \!.,Tell, it may have been patched over, but you can see it 1 

A. It was at that time. I think there were two of those. May 
I see those pictures, J udg·e 1 It's 'not visible in these. I believe 
the gouge mark was to the rear here in the westbound lane of 
traffic. It was made·,by an automobile or rather by an object 
striking the surface, by one of the vehicles. 

Q. Won't y1ou locate that on your diagram or can you do 
that 1 Just approximately ' 

A. I believe that is visible i11 one of the photographs. 
Q; Let's try it on the diag'ram, too, Officer'. · 
A. This may or may not be correct. I am not sure on it. 

But the o,nly thing that I do remember, it is some where in this 
neighborhood in tlie east_:_in the westbound lane ,of traffic. I 
may or may not be right. ' 

Q. That was not a tire. mark, but it was a mark, 
page 26 ~ the road was actually gouged. out;· wasn't it 1 

A. It was made by 8cPPatently some part of one 
of' the autcnriobifos'scraping the surfacEi. · { . 

Q. Let me ask you one question while we are talking about 
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that. This car of 1\frs. Adams was damaged extensively in the 
front and I believe the righthand side. was drown on the road, 
wasn't it, wheel crumpled in and down on the road 1 

A. Yes, sir, you are correct. 
Q. Officer, we may seem to be playing hide and seek with 

these pictures, let's see if we can't get them-

Mr. Clarke: If Your Honor please, I think that is thor-
oughly uncalled for. 

Mr. Cummins: That is all right, let him say it. 
The Court: Are you objecting to the pictures coming in 1 
Mr. Clarke: No, object to his saying hide and seek with 

them. 
Mr. Garrett: I just didn't mean that. 
The Court: You are talking about some mighty trifling 

tl?-ings. 

(A series of photograpbs were received in evidence as De
fendant's Exhibits A, to F, both inclusive.) 

page 27 ~ Mr. Clarke: Judge, may I suggest to the Court 
· that the .officer label those two marks. He has gouge 

marks and skid marks. He ought to put '' S '' by the. skid maTks 
and "G'' by the. gouge marks. Is that all right with you 1 

Mr. Garrett: That is all right. 
The \Vitness: (Marking) · 

By Mr. Garrett: 
Q. Just to get these in the record, Officer, the Judge has 

identified these as A through F and they are the small pic
tures that someone took in your presence, or you used the 
camera1 

A. I used their camera, yes, sir: 
Q. ·And y.ou took all of these pictures 1 
A. I took all except two. 
Q. And they adequately i·epresent wbat y.ou found there~ 
A. Yes. · . 
Q. Refe.rring now to Plaintiff's Exhibit No. 5, isn't that the 

gouge mark that I just now Tefened to1 It has· been refilled, 
but isn't it right there 1 .· . ' 

A .. That appears to be the same gouge mark , 

Mr. Cummins: . I object to his statement that it has been 
refilled. Mr. Gan;ett is not competent on that. 
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Charles T. Darnell. 

page 28 r By Mr. Garrett: 
Q. Do you know whether it has? 

A. I ca.n 't tell you now. I kno'.v sometime after the. accident 
I stopped there and the mark was still in the highway. 

Q. Have you looked at it recently? 
A. Not recently, no. 
Q. Do you know when these pictures were taken? 
A. I do not. 
Q. Officer, this Plaintiff's Exhibit No. 5 shows the Coca-Cola 

sign, shows some bushes in he.re, there is a little ditch right 
in here, isn't there a. culvert runs across the road and there 
is a ditch in there? 

A. I am not familiar with that, no, sir I don't know. 
Q. Referring to Defendant's Exhibit No. D-hold this up

doesn 't that show this ditch much better? Don't you remember 
that bank there? 

A. I don't remember that. Tha.t same question "\Vas brought 
up here before and I don't recall the ditch being there a.nd I 
have not stopped by there to look. 

Q. Isn't this area that shows in the picture well west of the 
mailbox and the Coca-Cola sign and the driveway? 

A. You can see the edge of the driveway right here. 
Q. Begins down here, doesn't it? 

page 29 r A. Comes out right here. 
Q. All rig~t, now. Let's take this man's shadow 

across the road and that comes out to right here, doesn't it? 
A. The shadow, yes, it comes out, but it is at an angle. 
Q. \Vhich angle is it, westward? 
A. It would be in a northeasterly direction, the same direc

tion Mr. Allen's car was headed after the impact. 
Q. lsn 't it true, Trooper, that this car is setting well west 

of this area right here? Isn't it? 
A. It is west. Now how far, I do not know. The rear end. 
Q. Then your diagram is not entirely accurate or to scale, 

is it? You have got the car sitting well east of the end of that 
driveway whereas the pictures which you took yourself show 
that the car was somewhat west of the driveway? 

A. There is a possibility that, as I stated before, this is the 
approximate locat1on, not the exact. 

Q. Office.r, that is a right material thing. Now you have 
testified that the car was stopped opposite the driveway and 
here the picture shows that it is down in here somewhere; 
isn't that true? 

A. It is not down in here, the rear end is more or less in this 
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manner here. It could be back just a little bit fur
page 30 r ther because the picture will show you better than I 

can draw the diagram. I am not an artist. 

Mr. Garrett : ·well, I would like for the jury to take a look 
at this picture. 

(The exhibit was handed the jury.) 

Q. Trooper, Defendant's Exhibit No. A is a picture taken in 
the. other direction; is that true 7 

A. Yes, sir, that is looking east. 
Q. Can you make out some marks on the road there? This 

right here, do you see that 7 And this in here, are they the 
gouge marks that you are ref ening to~ 

A. Those are the gouge marks which you can see the surface 
has been gouged here. 

Q. Let's look at this again now. Those gouge marks are 
right there beside of the car; isn't that true~ 

A. Yes, to the left .of the vehicle. 
Q. Is that the same. mark as this here~ _ 
A. It appears to be. Now I cannot say whether it's the same 

markor not. 
Q. Officer, wouldn't that necessarily put the car right here 

in the middle of this picture. 7 
A. It's a posibility it would, yes, sir. 
Q. I ask you again, don't you think that your diagram is 

Tight much out of scale there to bring the car way 
page 31 r up in here when it should be more properly back 

here 7 Of course, you couldn't make it to sea.le then. 
A. This could be extended in here. This is a diagram. I am 

not a good artist, as I said before. It could come out in this 
manner, this line. I can draw the line again to more or less 
conform with tbe picture. 

Q. Wouldn't you actually have to bring it out somewhere 
along in here, Officer, and then it would be right much out of 
scale, wouldn't it? · 

A. I can't answer that question. 
Q. Vve won't pursue it any further right now. Officer, just 

one other question. ""\:Vhen you talked to Mr. Adams at the 
hospital, what was his physical condition~ 

A. You mean Mr. Allen 7 
Q. Mr. Allen, I'm sorry. 
A. He was very upset, sir. 

Mr. Garrett: I think that is all-just one minute. 
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Q. Did you check the brakes or were you able to che.ck the 
brakes on the Adams car? 

A. No, I did not check them. I don't think that I could have 
even gotten inside of the vehicle to check the brakes. 

Mr. Garrett: That is all. 
Mr. Cummins: I have one question, Mr. Darnell. 

page 32 r RE-DIRECT EX~AMINATION. 

By Mr. Cummins: 
Q. Q. This is a reiteration, I am going to repeat. \Vhen 

you got to the scene of this accident and saw these automobiles 
and this debris and so forth, were the automobiles and the 
debris in front of the driveway of Rice's grocery? 

A. I would say they were right at the end of the driveway 
there where you come out. 

Q. But would they be in front of the end of the driveway? 
A. They would be in front of the end of the driveway. 
Q. So they would be in front of the driveway; is that right? 
A. Yes, they would be. in the front of the end where you can 

come out, you can take an automobile and drive through there. 
Q. So while the debris-I don't mean to ask you two or 

three, I hoped I could stop at one-but while the driveway is 
a rather long driveway and has two ends of course, like any
thing does, the accident did happen in front of the driveway 
at one end of the driveway? 

A. Yes, sir. 
Mr. Cummins: I thank you. That is all I want to ask you. 

Mr. Garrett: No further questions. 
page 33 ~ 

• • • • • 

Mr. Clarke: \Ve would like to call Mr. Allen as an adverse 
witness. 

Mr. Cummins: Adverse, hostile witness. 

CHARLES H. ALLEN 
was sworn in behalf of the plaintiff and, as an adverse witness, 
testified as follows : 

DIRECT EXAMINATION. 

By Mr. Clarke: 
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Charles H. Allen. 

Q. You are Mr. Charles H. Allen, the defendant m this 
case? 

A. Yes, sir. 
Q. Where do you live, Mr. Allen? 
A. Crewe, Virginia. 
Q. What time of day did this accident happen? 
A. About 5 :45 in the afternoon. 
Q. "'Where had you been? 
A. Beg your pardon? 
Q. "'\:\There had you been? 
A. Oh, I had been at my job in Blackstone. 
Q. You were on your way home? 
A. I was on my way home, yes, sir. 
Q. You stopped at R,ice 's? 

A. Right. 
page 34 r Q. "'\Vhat did you stop at Rice's for? 

A. To get some gas and a little purchases. 
Q. How long were you there? 
A. Oh, probably it took me maybe ten minutes, but what I 

mean is I got there previous fo that. I thought you had ref
erence to the accident. I thought the accident would be about 
5 :45 because I got there a little bit earlier than that. 

Q. All right, sir. ·where was your car parked when you were 
there? 

A. At the gas pumps. 
Q. Headed in what way? 
A. Headed toward Crewe. 
Q. "'\Vhen you pulled out, you pulled off, which way did you 

head~ 
A. Toward Crewe. 
Q. Along the driveway? 
A. Yes, sir. 
Q. You traversed the driveway in a slanting manner then? 
A. No. You mean entered the driveway~ 
Q. No, sir, l am talking about leaving the driveway or 

leaving the gas pumps. . 
A. vV ell, I pulled down toward the east end of the drive

way. 
page 35 r Q. That is r~ght Then ,,YOU pulled slantwise to 

the road, you d1dn 't pull directly? 
A. No, I did not pull slaiitwise to the road, I made a turn 

and my wheels, front wheels, 'vere practically-you have got 
like up against these g~ntlemen's, fee.t-(indicating) up 
.against there pulling on tl~e edge of the road: 
· Q.: Ts that directly opposite the gas pumps f .· · 
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A. No. 
Q. Then you did go west 7 
A. No, I didn't go west. . 
Q. Vl ell, the gas pumps are a good distance 7 
A. Oh, yes, west, towards Crewe 7 
Q. Yes. 
A. Yes. 
Q. Then you did not go straight to the road, you went 

somewhat parallel and toward the road 7 
A. Right. 
Q. At an angle to th~ road 7 
A. ·well, it could be a slight angle, yes. 
Q. Then you entered the highway at a.n angle, didn't you 7 
A. No, sir. 
·Q. \iVhen did you turn straight 7 

A. Well, my wheels were up against the edge. of 
page 36 r the roadway. 

Q. Both of them, both front wheels 7 
A. Both front wheels, practically, yes, very closely, because 

I had niade a turn, after I come down, I made a turn toward 
the, highway. 

Q. Then your car was then at right angles to the road 7 
A. Yes, approximately. Yes, sir. 
Q. Now, sir, did you look to your right or to your left? 
A. Yes. 
Q. \Vhich way did you look first 7 
A. To the right. 
Q. Did you see anything coming 7 
A. No, sir. 
Q. Did you look to the left 7 
A. Yes, sir. 
Q. How far could you see 7 
A. \iV ell, I could see approximately to the curve, I guess. 
·Q. How far is that 7 · 
A. Oh, approximately 3- or 400 yards in there. I wouldn't 

know definitely. 
Q. Did you see any cars in there 7 · 

A. No, sir. 
page 37 r Q. \iVhat did you do then 7 

A. I entered the highway. 
Q. A1id then you got hit; is that right? · · 
A. Got into niy lane and straightened around and started 

on my momentum to go again. 
Q. You say you had just started iCm your momentum to go 7 
A. After I had entered the highway, yes. I turned and 

ready to go forward. 
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Mary Loitise Adarns. 

(The photographs were received in evidence as Plaintiff's 
Exhibits No. 6 and No. 7, respectively.) · 

B.y Mr. Cummins : 
Q. Mrs. Adams, I band you a photograph marked 

page 61 ~ Plaintiff's Exhibit No. 7 and I ask you not to say 
anything about it until you have looked at it for a 

moment. You don't have to say anything until I ask you. I 
first want you to look at it to make sure that you understand 
the picture. Do you uncle,rstand that picture, what it is? 

A. Yes, sir. -
Q. Let's turn it this way to the jury and tell the jury whose 

automobile is that? 
A. That is my automobile. 

(Another photograph was received in evidence as Plaintiff's 
Exhibit No. 8.) 

Q. Mrs. Adams, without saying anything further, just look 
at that picture for a moment and see if you understand it. 
Now, after looking at it, if you do understand it, it is marked 
Plaintiff's Exhibt No. 8, tell us what that is a picture oH 

A. That is a picture of my car after I wrecked. 
Q. What part -of your car? Outside? Inside~ 
A. That is the inside, the steering wheel point. 
Q. You say Plaintiff's Exhibit No. 8 is a photograph of the 

inside. of your car showing the steering wheel? 
A. Steering wheel. 
Q. -While that is going around, I show you Plaintiff's Ex

hibit No. 6 and ask you to first look at it and see if 
page 62 ~ you understand it. If after you look at it and you 

_ do understand it; please tell the jury, by holding it 
up for them to see, what it shows. 'What is Plaintiff's Exhibit 
No. 6 a picture of? 

A. That is the car after I 'wrecked. 
Q. \Vhose car? 
A. That is my car after I wrecked. 
Q. Are you sure· of that, Mrs. Adams? Take another look. 
A. No sir I am-'-__ , ' 
Q. Look first and understand the picture. 
A. No, sir, I am sorry. This is Mr. Allen's car after it 

wrecked. 
Q. All right. That is a great difference. 
A. I am sorry. I did look at the front: I was looking at the 
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A. ·Paul's Lobster and Steak House. 
page 59 ~ Q:. Incidentally, are you also employed in Crewe? 

A. Crewe Garment Factory. 
Q. At the time that I have mentioned and up to about Cherry 

Tree Crossing, tell us, Mrs. Ada.ms, as best you can, how you 
were operating your automobile and what you first noticed 
that put you on any alert and what you thereafter did. In 
other words, tell us about bow this accident happened, starting 
from your trip down the highway. 

A. Well, I was driving down the road just before you get 
to Rice's grocery store a.round 50 miles an hour and just 
before I got to the place I looked up and I seen a car, looking 
over to the service-to the grocery store, I had seen. a caT 
just coming slowly just before it entered the road and I-

Q. \:Vhose car was that that you saw? Do you know? 
A. That was the car that I wrecked with, Mr. Allen's. 
Q. You said you saw it slowly coming toward the highway, 

was it coming straight, a.t a straight line, directly at right
angles to the highway, or was it coming drifting in at an angle, 
or what? 

Mr. Garrett: Mr. Cmmnins is leading the witness. 
The Court: Yes, I think it is. 

A. All right. Coming down at the end of the driveway as 
you go out, at the Coca-Cola. sign, just up beyond 

page 60 r it, was a car slo,.vly coming on and as I got up, 
come on up I reckon a.bout three or four car lengths 

of the car, I thought the car was going .to stop, it gradually 
come in a. V-shape out in the highway, come slanting in a 
V-sha.pe. As I saw this car coming out, I thought it was going 
to stop. I could see it come right on out. I blowed the horn 
and just as I blowed the horn and turned my wheels, because 
I thought we was going to hit head on, give my wheels a slant 
to the left, the car went up in the air and from then on I never 
did know nothing. 

Q. \i\7hat part of the cars hit each other, Mrs. Adams? 
A. Well, it seemed to me that my right fender kind of hit 

the side-hit his car in the side, just in the part of his front 
and pa.rt of his side that the ear went right together and I 
i·emember the ·ca:1~s kind of reared up. I remember my car rear
ing completely up. 

Mr. Cummins:. Wait a minute. Maybe we can explain that 
this way. Mark these, Judge, if you will, please, sir. 
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M.ary Loiiise Ada,ms. 

RE-DIRECT EXAMINATION. 

By Mr. Cummins: 
Q. One other question. This is Plaintiff's E,xhibit No. 4 and 

this is a diagram, Perkins, made by the State Police Officer. 
This sho\vs Rice's service station a.nd here is the Cherry Tree 
Crossing here, and this is the driveway, this is the Coca-Cola 
sign a.s you ~o in, and the police investigator has placed both 
of the ca.rs out here in the front of this end of the driveway. 
Is that where those cars were when vou sa.w them after the 
wretll • 

A. Yes, sir. 
Q. Just like the police officer said I 
A. Yes, just like he said. 

Mr. Cummins : That is all . 

• • • 

page 58 ~ 

• • • 

• 

• 

MARY LOUISE ADAMS 

• 

• 

was sworn and in her own behalf testified as follows: 

DIR.ECT EXAMINATION. 

Bv Mr. Cummins: 
"q. You are Mary Louise Adams from Crewe I 
A. Yes, sir. 
Q. 'Vhat is your age, Mrs. Adams? 
A. Forty-five. 
Q. You are married and have children? 
A. Yes, sir. 
Q. How many children do you have? 
A. Eight children. 
Q. ·with reference to May 6, 1959, at about 5 :30 that after

noon, were you operating your automobile on the highway 
out here on 460 going to Blackstone? 

A. Yes, sir, I w_a.s. 
·Q. What was the purpose of your trip to Blackstone.? 
A. Going to work. 
Q 'iVhere do you work in Blackstone I 
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Perkins Foster. 

A. Down lower. 
Q. In front of the lower end of the station~ 
A. That's right. 

RE-CROSS EXAMINATION. 

By Mr. Garrett: 
Q. Perkins, let me ask you a little about that now. This 

defendant's Exhibit No. D, does that show about 
page 56 r the way it was when you looked at it there at the 

scene~ Does that show where the vehicles came to 
rest and all 1 

A. That is after they had the crash, that is the way it 
was. 

Q. Perkins, isn't that down below the driveway1 Do you 
know where that ditch is 1 

A. Yes, sir. 
Q. And then there is a bank on the Crewe side of the ditch, 

isn't it~ 
A. Yes, sir. 
Q. And the automobile is actually down below that bank, 

isn't it~ You look at it and tell me where it is from that ditch. 
Isn't it we.st of that ditch~ 

A. No, sir, I don't think so. 

Mr. Cummins: The pictures are so small you can't see 
nothing. 

A. (Continuing) No, sir, I don't think so. 

By Mr. Garrett: 
Q. You can't see that"? 
A. No, sir. 
Q. Did you actually see them hit together, Petkins ~ 
A. No, sir, I did not. 
Q. vVere they still moving when you looked around~ 

A. The last I seen, Mr. Allen was still moving. 
page 57 r Q. "'\"~Tasn 't his car swung back this way (indi-

cating) 1 
A; Aft.el' the wreck. · 
Q. Pushed backwa1~ds·~- . , 
A. I don't know if it was pushed backwards or sideways. 

I don't know which way it was because I didn't see it whe.n it 
hit. ' 

. , . 
.. -. 

Mr. Garrett: Thank you very much. 
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Perkins Foster. 

Q. Did Mr. Gravatt ask you any questions~ 
A. No, he didn't ask very many. He didn't have much to 

say. 
page 54 ~ Q. This man he1re was doing all of .the talk,ing 1 

A. vVell, he didn't do so much, but he asked me 
several questions and I told him as best I know ho·w. 

Q. We are talking now about the courtroom, we are not out, 
we are talking now for this record and these gentlemen of 
this jury. When the car operated by Mrs. Adams and the car 
operated by Mr. Allen hit together, was your horse and wagon 
completely up in the driveway~ 

A. Yes, sir, clean off the hard surface altogether. 
Q. "'l\! as it well up in the driveway~ 

Mr. Garrett: I suggest that he not lead the witness, Your 
Honor. I think that is improper. 

By Mr. Cummins: 
Q. What part of the driveway were the wagon and horse in 

when they hit together1 
A. East end-west end. 
Q. "'Vhat part~ _ 
A. Right at that Coca-Cola· sign, right at the ·mail box. 
Q. Let me ask you this way. How far-

Mr. Garrett: I think he has answered, he said it was right 
at the Coca-Cola sign. 

Mr. Cummins : ' You don't mind if I ask him a ques-
tion 1 · 

page 55 r Mr. Garrett:., You keep pursuing the same point. 
He is your witness. 

By Mr. Cummins: 
Q. From what you could see there when Mr. Allen was 

coming out and you were going ·ill and you a.11 were beside 
each other, did I understand you'. a while ago to say that you 
were both at that time honipletely off the hard surface 1 

A. I was clean off the hard surface. He were, too, the Iii.st I 
seen him. He was coming from ·the gas. He hadn't never hit 
. the hard surface: · ·. · · · · · · 

Q. Do you know who Mrs:' Allen· was blowillg her horn· at 1 
··A. No, sir, I do not. · ·· · ·· · · · ' '· · 

Q. I mean, Mrs. Adams. Did· both of thes'e automobiles hit 
together in front of the driveway or garage: in front of the 
station. · · · 
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Perkins Foster. 

RE-DIRECT EXAMINATION. 

By Mr. Cummins: 
Q. Perkins, Mr. Garrett asked you if you recalled him be

ing down there to see you Friday; is that correct? 
A. Yes, sir. _ 
Q. And Mr. Garrett told you in such a way as to get you to 

back up the fa.ct that-

Mr. Garrett: Wait a minute-
Mr. Cummins: vVa.it a minute. Now you took him on that, 

I have a right to clear him up. 
The Court: He is your witness. There is a difference in 

cross-examination. 
Mr. Cummins: Let me go about it this way: 

By Mr. Cummins: 
Q. Mr. Garrett did come down to see you Friday; is that 

correct~ 
A. Yes, sir. 

Mr. Garrett: As a matter of fact, it was Thursday. 
Mr: Cummins: All right, Thursday. Excuse me. 

page 53 ~ By M.r. Cummins: 
· Q. He came to see you Thursday? 

A. Yes, sir. 
Q. Was that the only lawyer there at that time? 
A. It was another man with him. 
Q. \iVas that man named Mr. Gravatt? 
A. Mr. Gravatt. 
Q. So there were two lawyers there talking to you, weren't 

there? 
A. Yes, that's right. 
Q. \Vhere 'were ·they talking? 
A. \i\T ell, they asked I drive up. I was out cutting wood, at 

least, I had a turn: of wood to go in the house. 
Q. \iVhere were they talking to you? . 

_A. In the yard. In the yard and a little bit up there at the 
store where he asked me to show him a.bout where I was on 
the driveway when the accident happened. 

Q. Mr. Garrett has stated that he didn't ask you any ques
tions, that you just came and told him ·all -cif this; did Mr. 
Garrett ask you any questions or noU h ·_ ·- : 

A. He asked me several questions. 
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Perkins Foster. 

The Court: He has got a right to examine the man. 
Mr. Clarke: I object to the Court's ruling and except to it 

because I think it is improper cross-examination for him, in 
effect, to be testifying. 

By Mr. Garrett: 
·Q. Perkins, didn't you tell us that before you heard the horn 

blow-this is before y,ou even got to the mail box-that you 
saw Mr. Allen leave the gas tanks~ 

A. That's true. 
Q. That is what you a.re telling this jury now 1 
A. That is what I amtelling,them. 
Q. And didn't you tell us that you did not pay any more 

attention to him until you heard the horn blow or the 
crash~ 

page 51 r A. -\1\7hen I heard the horn blow, I looked back 
just like that (indicating) to see was my wagon in 

the clear and I turned around to look back to see how far I was 
from the stob so I could tie and the crash happened. 

Q. Then there ·wasn't just a second between the hori1 blow-
ing and the crash, was there? 

A. It was a good second, I reckon. 
Q. A good second~ 
.A. I reckon a second. 
Q. ·where was your wagon between the mail box and the 

stake when the crash tookplace? How far had you gotten 1 
A. It had gotten by the mail box, the wagon by the mail box, 

and then at that time. the crash come up. Ye>S, sir. 
Q. \¥here was Mr. Allen when the horn was blowing1 
A. He was coming off 'on the gas tank when I seen him. 

\Vhen I looked around and seen him, I wasn't paying any 
attention whether he stopped, whether he was keeping going, 
or what. 

Q. You don't know where he was when the horn blew1 
A. No. Between the road and the gas tank. I know. 
·Q. But you don't know exactly where·~ 
A. No, sir. 
Q. You were not paying any attention 1 

A. No, I won't paying no attention, I was getting 
page 52 r my horse in the clear where I could tie. 

Mr. Garrett: Thank you, Perkins. Your Honor, we have no 
further questions. 
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Perkins Foster. 

Q. That is true, isn't it? 
A. That's true. I told you I was right at the mail box, the 

head of the horse had passed the mail box about that much 
(indicating). .. 

Q. \Vait a minute. That is what you are. telling us now, that 
the head of the horse was just that far past the mail box when 
the horn blew? 

A. When the horn blew. 
Q. And you were getting ready to go into the driveway? 
A. I was already in the driveway. The mail box is off the 

driveway. 
Q. Well, let's se,e these pictures he.re and we will try to get 

that cleared up. 

page 49 ~ Mr. Clarke : If Your Honor please, I do think 
that it is unfair for counsel to question the wit

ness on the basis of conversations allegedly taking place be
tween them when he is not g·oing to testify under oath about 
what happened. All he is doing is throwing out a lot of gam
bits that are not gioing to be accountable for. 

Mr. Cummins: That is all right. 
The Court: He is on cross-examination. 

By Mr. Garrett: 
Q. (Continuing) Perkins, you are saying that the head of 

your horse was right by this mail box? 
A. That mail box right here. There is a vacant between-

you can drive a car between that mail box and hard surface. 
Q. Youdidn'tdriveinhere (indicating)? 
A. No, I drove on that side of the mail box. 
·Q. The head of your horse was past the mail box? 
A. About that much, (Indicating). . 
Q. Say a foot and a half by the mail box. That would put 

the rest of your horse and wagon back here, wouldn't it? 
A. Yes, sir, put it back there. 
Q. And that is where you were when the horn blew? 

A. Yes, sir. 
page 50 ~ Q. Didn't you also tell us tha.t you had gotten 

over to the stake before the collision occurred? 
A. No, sir,Tdid not, I said I was on the way to the. stake to 

tie. 
Q. Didn't you measure off-

Mr. Clarke: If Your Honor please, I think if the witness 
denies that he made those statements, then it is proper to re
quire Mr. Garrett to get onand submit his own testimony. 
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Perkins Foster. 

Q. You didn't have to go, you just decided that you would 
go? 

A. You asked me to go and I went up with you up there. 
Q. Right. You remember that you told us that you knew 

Mrs. Adams, used to plow her garden for her? 
A. I plowed it once or twice, but I don't know her. I go up 

-anybody ask me to plow for them, I go up and do the work. 
A whole lot of people I plo-w for I don't know their name 
today. 

Q. Didn't you tell us that you had known her for 
page 47 ~ a long time.? 

A. I have been knowing of her, yes, sir. I have 
been knowing her for a long time. 

Q. And she lived up there right near you? 
A. She lives a right g·ood ways from me. 

Mr. Cummins: I didn't ask him if he knew her. 

By Mr. Garrett: 
Q. Perkins, didn't you also tell us when you went up to the 

rscene with us-we didn't ask you any questions, you just told 
us what yrou saw; isn't that right? 

A. I told you exactly what you asked me as near as I could. 
Q. Right. vVe asked you as to how it happened and you went 

from there? 
A. Yes, sir. 
Q. Don't you remember that you told me, and I recall asking 

you about this several times, that the head of your horse was 
right at the mail box? 

A. Pa.st the mail box. 
Q. vVhen the horn blew? 
A. That's right. 
Q. And the rest of your horse and wagon was on the ·west 

of the mail box and on the road? 
A. East. 

page 48 ~ Q. Towards Crewe? 
A. No, sir, I was coming from Crewe. 

Q. I know you were. 
A. I was coming from Crewe. 
Q. ·well, if the head of your horse was at the mail box the 

tail of the horse and wagon would have been in the, direction 
of Crewe .. wouldn't it? 

A. Yes, sir. · 
Q. Don't you remember now you told me that the head of 

your horse was at the mail box when t.he horn blew? 
A. I showed you exactly where I was. 
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Pei"kins Foster. 

Q. Are you any particular friend of Mr. Allen's or Mrs. 
Adams'1 

A. No, sir. 
page 45 r Q. Do you know either one. of them to amount to 

anything~ . . 
A. Not to amount to anything. I know of them, but I don't 

know nary one of them, I just know their name and that is all. 
Q. But you were there when that accident happened~ 
A. Yes, sir. 

Mr. Cummins: All right. These gentlemen may want to ask 
you a question.Just a minute. · 

'Q. The so'und of the horn that you heard, did it come from 
behind you, in front of you, 1(:>r over to your left, or the Allen 
car, or Adams car, or do you know? 

A. Behind me. 
Q. The sound was behind you~ 
A. The sound of the. horn was behind me. 
Q. And at the time that the sound of the ,horn was made, 

was Mr. Allen still on your left just a.bout beside of you going· 
down~ 
·A. Yes, sir. 

Q. You ought to know if he was that close if it was his horn; 
\Vas it his horn? · · 

A. No, it wasn't bis honi. 
Q. It wa.sn 'this horn? 
A. No, the horh \vas behind me. 

Q. Behind you from the higlnva.y1 
page 46 r A. From the hig·hway. 

Mr. Cummins: Tbat is al]. 

CROSS EXAMINATION. 

By 1\fr. Garrett: _ 
Q. Perkins, do you ·remember Thursday afternoon Mr. 

Gravatt and I met you up at your house? 
A. Yes, sir. 
Q. And the Sheriff had just been by and served you a 

subpoena; do you re1i1ember that 1 
A. That's right. 
Q. And we asked yon if you minded going up to the scene 

'vi th us? 
A. Yes, sir. 
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Perkins Foster. 

off the driveway, off the hard surface. I seen I was 
page 43 r in the clear altogether. I turned around like that 

(indicating) and no sooner I turned around to look 
to see where I was going with my horse the accident oc
curred. 

Q. They done hit 7 
A. They done hit. 
Q. How much time would you say went by between the time 

that the horn blew and the time they hit together? 
A.- It wasn't a second. 
Q. About a second 7 
A. Yes. 
Q. In other ·words, it was right quick? 
A. Right quick. 
Q. And that was the time that you were down at the corner 

of the. driveway? 
A. Yes, sir. 
Q. And Mr. Allen was coming on past you at the corner? 
A. Yes, sir. 
Q. And are you telling us that you heard a horn and a bang 

of those two cars right quick? 
A. Right quick. 
Q. Do you know, Perkins, whether or not Mr. Allen stopped 

at the edge of the highway before he drove in iU Do you know 
whether or not he did 7 

A. No, sir, I do not. 
pa.ge 44 r Q. You do not know whether he did 7 

A. I do not know whether he stopped. 
Q. You do not know whether he did 7 
A. No, sir, I don't. 
Q. You just don't know 7 
A. I don't know because I l·ooked to see where I was going 

with my horse and wagon and it happened. I didn't have· time 
to look to see how it happened. I didn't see them when they 
went together. 

Q. All right, hold the phone just a minute. ·when you last 
saw Mr. Allen before you heard the cars bang together, was 
he moving when you last saw him 7 

A. Yes, sir. 
Q. Moving slowly down 7 
A. Moving slowly along. He wasn't driving fast, just
Q. Easing on out of the driveway? 
A. Yes, sir. _ 
Q~ At that time, was he on the driveway or on the highway? 
A. The last I seen him, Im was on the drive"'.vay, on the drive-

way. 
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Perkins Foster. 

as Plaintiff's Exhibit No. 3 and a ask you to hold that in your 
hand a minute and look at it before you say anything. Do you 
understand what the picture is 7 

A. Yes, sir. 
Q. It shows a. picture of the driveway, doesn't it 7 
A. Shows a picture of the driveway. 
Q. Hold it so these gentlemen behind you can see and te.11 

these gentlemen which way was Mr. Allen going out of the 
driveway when you saw him. 

A. Coming over this way, coming out by the Coca-Cola 
sign. I was going in to the Coca-Cola sign. I wa.s coming from 
south-coming west, and he was coming from the east. 

Q. Now, Mr. Allen has testified-no, you weren't here and 
didn't hear him, but Mr. Allen has said that he came down the 
drivewa}r here, down in the area of this end, and came out-

Mr. Gravatt: .Just a minute. 
Mr. Garrett: I don't recall that. 
Mr. Gravatt: He didn't say what end. 

· Mt. Cummins: \Ve have got a reporter. My recollection 
and yours differ. 

page 42 ~ Mr. Gravatt: Often do. 
Mr. Cummins: Very often. 

By Mr. Cummins: . . 
Q. Let me ask the question this way, Perkins. As you were 

going in the driveway and Mr. Allen was coming doW11 and 
out of the driveway, how far over on your left was Mr. Allen 
from you'? 

A. Oh, about 8 feet. 
Q. Eight feet~ 
A. About 8 feet above me. 
Q. In other words, he was right close to you~ 
A. \Vell, he wasn't very far. 
Q. Passed right by you as you were going in the corner of 

the driveway and he was coming out~ 
A. That's right. · 
Q. All right. Forget the first questiion I asked you. At a.bout 

that time, Perkins, did you hear any horns blowing or any
thing like that 7 

A. I did so. 
Q. You did hear a horn blow 7 
A. Yes, sir. 
Q. Tell us what you know about the case from then on 7 
A. \Vhen the horn blew, I looked back to see how far I was 
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Perkins Foster~ 

Q. On a horse and wagon corning from Crewe 1 
A. Yes, sir. 
Q. Is it correct or not that when you come from Crewe you 

occasionally pull into R.ice 's grocery there 1 
·A. Yes, sir. 
Q. Do you have a steady place that you kind of park your 

horse and wagon 1 
A. Yes, sir, a little west of the store there. There used to be 

a row of stobs there and I used to go in there and tie the horse. 
Q. I show you a picture here which has been identified as 

Plaintiff's Exhibit No. 5 and. I want you to hold that picture 
in your hand and study it first. Don't say a word until you 
take a good look at the picture. Don't be cutting your eyes 
around at these men moving in on you, they won't' hurt you. 
Have you taken a good look at the picture 1 

A. Yes, sir. 
Q. Do you understand what the picture shows 1 
A. Yes, sir, I do. 
Q. I want you to tell the gentlemen of the jury where, about, 

on that picture you were pulling in as you say1 
page 40 ~ A. Right in here, right along in here. 

Q. Right along by the mail box 1 
A. By the mail box. I had a stob right in there. 
Q. That is the st-Ob right there that you were going to hook 

your horse to 1 
A. Hook the horse to. 
Q. That stob where I have got my left thumb is where you 

were going1 
A. Tha.t is where I aimed to tie the horse. 
Q. And that stob is up at the top of the picture; righU 
A. That's right. That's right, I was coming right off out 

there (indicating). 
Q. Had you got your horse and wagon all of the way up in 

there all right 1 'lv ere you off the highway 1 
A. Off the hard surface altogether. 
Q. ''While you were off the hard surface and getting off the 

]1ard surface, and getting up there like that, had anything 
happened yeU · 

A. No, sir, hadn't nothing happened. 
Q. \iVhile you were up there where you say parking your 

horse and wagon, did you see the 1950 Pontiac operated by 
Mr. Charles Allen 1 Did you see Mr. Allen's car any place 1 

A. He was corning off from the gas tank. 
page 41 ~ ·Q. Corning off from the gas tank1 

A . . Coming off from the gas tank. 
Q. Now I show you a picture here which bas been identified 
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Perkins Foster. 

Q. I see, but you had not really starte.d, you were just get
ting your momentum~ 

A. Well, no, I can't say that I was just getting my mo
mentmn because I was under momentum when I entered the 
highway. 

Q. How fast were you going~ 
A. y.,T ell, I don't believe that I was going over 3 to 5 miles, 

not over. 
Q. Do you have standard sbif t or~ 
A. Automatic. 
Q. So, in other words, you bad just started forward~ 
A. Yes, sir. 
Q. Fro;m your position before you entered the. highway~ 
A. Yes, sir. 

Mr. Clark: That is all. 

• • • • • 

page 38 ~ 

• • • • • 
-PERKINS FOSTER 

was sworn in behalf of the plaintiff and testified as follows: 

DIRECT EXAMINATION. 

By Mr. Cummins : 
Q. Your name is Perkins Foster~ 
A. That's right. 
Q. \Vhere do you live, Perk~ 
A. I live a little ways from Cherry Tree Crossing. 
Q. A little ways from Cherry Tree Crossing~ 
A. About a half a mile. 
Q. On the afternoon of May 6, 1959, at about 5 :30 that 

evening, were you up there around Cherry Tree Crossing~ 
A. I pulled right into the store. 
Q. You were pulling into the stote ~ 
A. Yes, sir. · 
Q~ \\There had you been c~nning from~ '· · 
A. Crewe.. 
·Q. You had been coming from Crewe~ 

A. Yes, sir. 
page 39 ~ Q. How were you traveling, Perkins~ 

A. On a horse and wagon. 
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Mary Lowise Adanis. 

front and when I looked back I knew it wasn't my car, it was 
Mr. Allen's car. 

Q. Always think before you speak. That is Mr. Allen's car. 
Mrs. Ada.ms, my last question, before we started passing the 
pictures around, was which part of the ca.rs struck ea.ch other. 
Now we have seen the photographs and it is correct, is it not, 
that the front end of both of those-

Mr. Garrett: Just a minute. Don't go leading 
page 63 r the witness. She testified that she hit the side of the 

car. 
Mr. Clarke: She said the side an:d the front. Mr. Garrett, 

I think you ought to quote her right if yon are making an 
objection. 

Mr. Garrett: Your Honor, I object to him ta.king pictures 
and then asking the witness to change. her testimony. 

The Court: The pictures I marked show the car. 
Mr. Garrett: I think so, too. 
The Court: \iVithout any further ado, I reckon more ac

curately than anybody can testify. 
Mr. Cummins: All right, sir. 

By Mr. Cummins: 
Q. Mrs. Adams, as you were coming down the highway and 

:first saw the car easing into the highway in front of you, as 
you say, tell us how far was the Allen car in front of you, 
how far a.head of you was it, when he :first came into the high
way~ 

A. It was the average of around 50 feet. 
Q. Fifty feet~ 

.·A. Yes, sir. 
Q. How many car lengths would you say it would be~ 
A. I would say it would be a.bout 3 or 4 car lengths. 

Q. Ahead of you? 
page 64 r A. Ahead of me, my car, when he entered. 

Q. And at that instant, what did you do~ 
A. I blowed the horn and turned my wheels kind of to the 

left to get rid of him and up in the air we went at the white 
line. 

Q. What ma.de you turn your wheel to the left, Mrs. 
Adams1 

A. Because he was, coming right at me and that was the only 
thing I could just think to do. He was coming right in me and 
I was trying to get rid of him. 

Q. So far as you know, judging from your knowledge of this 
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M.a.ry Loiiise Adarns. 

accident, do you know of anything else at that instant that you 
could have done that you didn't do? 

A. I did all I could do. I couldn't do any more. I didn't have 
time. 

Q. You were traveling at 50 miles an houd 
A. Yes, sir. 
Q. How much time ·would you say, Mrs. Adams, elapsed 

from the time he started into the highway and you blew your 
horn, from that instant, until the crash? How much time would 
you think went by~ 

A. w· ell, just such a little while that I can't judge a little 
·while like that. 

Q. Just a flash~ 
A. Just in a little while, just in a flash. I 

page 65 ~ couldn't do no more. I did all I could do. 
·Q. Mrs. Adams, was there on the highway in 

front of you at the time that Mr. Allen came out any horse and 
wagon~ · 

A. There was nothing on the highway no way, shape, 11.or 
form when he come out. · · 

Q. Were you blowing your horn at Mr. Allen or ·were yon 
blowing your horn at something else besides Mr. Allen~ 

A. I was blowing my horn at Mr. Allen and I did know 
we ·were going to wreck. 

Q. You could see you were going to wreck? 
A. I could realize that we were going to wreck and he just 

pulled on out. 
Q. You were not blowing your horn at a11y horse and 

wagon~ 

A. No, sir, I blew it at him because I knew we were going 
to wreck, and he came on and we hit with me blowing the 
horn. · 

• • • • • 

page 74 ~ 

• • • • • 

CROSS EXAMINATION. 

Bv Mr. Garretf: ,, . 
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Mary Loitise Adamis. 

• • • • • 

page '76 r 
• • • " .. 

Q. I want to ask you a few questions about at the scene of 
the accident. Did you ever apply your brakes? 

A. No, sir, I didn't have time. 
Q. Do I m1derstand that you are saying that you did not see 

Perkins Foster or his wagon there at the scene? 
A. I only glimpsed the wagon, I didn't see him. 
Q. Isn't it true, Mrs. Adams, that you blew your horn for 

Perkins Foster's wagon and then you pulled out on the wrong 
side of the road to pass his wagon? Isn't that true? 

A. No, sir, his wagon ain't never been in no road, not when 
I was on it. I blowed at the car direct in front of me readv to 
hlt . 

Q. Is it true, as he says, that the bead of his horse was at the 
mail box when you blew your horn? 

A. I didn't pay any attention to the wagon. 
page '77 ~ Q. \;'\Tell, it must have been on the road, wasn't it, 

Mrs. Adams? 
A. It wasn't on the road, the road was clear, nothing on the 

road. That man had done got wherever he was going when I 
went by. Nothing on the road whatsoever in front of me and 
just the car pulled out in front. 

Q. You am now telling us that Perkins Foster's wagon 
was not on that highway ·when you blew your horn? 

A. It was not on there, no, sir. 
Q. You heard him testify? 
A. Yes, sir, I heard him testify. 
Q. And you deny that you pulled out to pass his wagon and 

went on the other side of the road~ 
A. I never passed his wagon, his wagon wont on the road. 
Q. How fast was Mr. Allen going? 
A. \Vell, I couldn't tell you, but he was just slowly moving. 

He didn't seem to be running fast. 
Q. Isn't it true, Mrs. Adams, that he had g,otten his car 

straight on the highway when you all collided~ 
A. No, sir, he did not. \Ve wrecked right at the center of the 

white line. I was even looking at the white line when the cars 
went up. 
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Charles T. Da,niell. 

Q. Didn't tbe right front side of your car go down to the 
road when the accident occurred~ 

page 78 r A. I don't know whether it went down, but it 
seemed like the wheels reared up, reared up like a 

horse reared up. 'i\Te,went up was all I ever knew. The car 
went up. I give a lick and my car went up. I don't know where 
his went. ' 

Q. You do identify this as your car~ 
A. Let me see good. 

Mr. Cummins: 'i\T e will stipulate that is he,r car. 

A. Yes, sir, that is my car right there. 

Mr. Garrett: Thank you very much .. 
Mr. Cummins: That is all. 

• • • • 

page 80 ~ 

.. • • • 

CHARLES T. b,ARNELL 

• 

• 

·iVas recalled in behalf of the plaintiff and testified further as 
follows: 

DIRECT EXAMINATION. 

By Mr. Clarke: 
Q. Mr. Darnell, was this highway on which Mrs. Adams was 

driving a part of the state primary highway system~ 
A. Yes, sir. 
Q. What is the speed limit at the point where the accident 

happened? 
A. Fifty-five miles per hour. 

Mr. Clarke: That is all, sir. 

• • • • • 

page 87 r . 
• • • • 
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J. vV. BIRDSONG 
was sworn in behalf of the plaintiff and testified as follows: 

DIRECT EXAMINATION. 
Bv Mr. Cummins: 

·Q . . \?\T ould you please tell us your name, your age, and where 
y.ou live~ 

A .• J. \V. Birdsong; age, thirty-five. 
Q. V\There do you live? 
A. Sunnyside Road. 
Q. Is that the road behind the golf course at Crewe? 
A. Yes, sir. 
Q. On the evening of May 6, 1959, at about 5 :30 p. m., we.re 

you in the vicinity of Cherry Tree Crossing? 
A. Yes, sir. 
Q. At that time and place did you have any occasion to 

notice an automobile accident? 
A. Yes, sir. 
Q. You did see an automobile accident? 
A. Yes, sir. 
Q. At that time and place, did you see an automobile oper

ated by this lady he.re, Mary Louise Adams? 
A. If that is the one that was in the wreck, 

page 88 r yes, sir. 
Q. Tell us first where you were in the road or 

on the road or where you may have been; tell us where you 
were and what you saw. 

A. Yes, sir. \Vell, I was in the road coming facing-coming 
east. 

Q. Coming e.a.st? 
A. \Vest, coming this way. 
Q. Coming towards Nottoway? 
A. Yes, sir. 
Q. :H'rom Crewe? 
A. Yes, sir. My business out on this roadway was going 

down to see Goen what lived right on that road from <in front 
of the Rice store. I was going down there to see him about 
pulpwood. \Ve we.re cleaning off. 

Q. Getting a.way from the pulpwood, tell us, if you will, 
getting right down to this accident, what did you see. happen? 

A. \¥ell, what I actually seen happen was first the car horn 
blowed. · 

Q. \Vhat car horn? 
' A. The horn wheTe had done passed me. 

Q. \Vho was that? 
A. That was l\'lrs. Adams. I presume that was her because 
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J. W. Birdsong. 

the car tbat was hit, that passed me. So the car 
page 89 r horn started blowing. I was already facing that way 

so I looked and tbat time I seen a car rolling on 
out in the road. 

Q. From where did it roll on out 7 
A. It rolled out on an angle from the1 store. 
Q. From Rice's grocery7 
A. Yes, sir, where he came out on an angle. 
Q. ·what then happened 7 
A. Then it smacked together, the cars smacked together. 
Q. ·whereabouts in the road were they so far as you could 

see when it looked like they smacked together7 
A. From my opinion, it was right a little bit by that mail 

box Qr right up above it. -
Q. \Vhereabouts in tbe, road was it 7 
A. Oh, in the middle of the road. 
Q. In the middle of the road 7 
A. Just about on the white line. 
Q. Looked like they smacked together on the white line 7 
A. Yes, sir. 
Q. " 7hile. you \Vere looking up that way, how' far were you 

from it7 
·, A. I would say about-

Q. Look in this courtroom. The length of the 
page 90 r courtroom, two courtroom lengths, or how long 7 

A. It was about-I was just about three court-
room lengths from this way. 

Q. }1-,acing the accident 7 
A. Yes, sir. 
Q. \Valking toward it7 
A. Yes, sir. 
Q. \Vhich side of the road were you on walking on 7 

-A. \}\Talking on the right side. 
Q. Righthand side 7 

·,A. Yes, sir, because I just had turned out of them little 
pines up there and coming out in the road. 

Q. ls it correct that I understand you to have had a good 
clear view of it 7 

A. Yes, sir. 
Q. Did you see at that time when you heard the horn blow 

and when you saw the two automobiles bm1g together in the 
center of the road like you say, did you see any horse and 
wagon in the road 7 

A. N,o, sir. ~ 
Q. Did you see any horse and wagon around there at all 

that caused that wreck7 
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J. W. BirdsMig. 

Mr. Garrett: Just a minute. now. 
Mr. Cummins: I am just questioning him about it. 

Mr. Garrett: Improperly questioning him. 
page 91 ~ The Court: Ask him if he saw any horse. 

By the Court: 
Q. Did you see any horse and buggy anywhere. 
A. Not in the road, no, sir. 
Q. Did you s~e it anywhere else~ 
A. Not until after I got down to the ·wreck. 

By Mr. Cummins: 
Q. Vlhat did you see after you got down to the wreck~ 
A. After I giot down to the wreck I seen the horse, or· Mr. 

Foster's horse, or whoever's horse it ·was, ove,r by the post. 
Q. \\Tas that up past behind the Coke sign or noU 
A. Yes, sir, it was past the Coke sign when I seen it. He had 

passed. . 
Q. At the time of the. accident, when you first heard the horn 

blow, did y1ou see any horse or any wagon in the road~ 
A. No, sir.No, sir. 

Mr. Cummins : I thank you. 

CROSS EXAMINATION. 

By Mr. Gravatt: 
Q. You live up near Crewe~ 

A. Yes, sir. . 
page 92 ~ Q. \Vere you driving an automobile or walking 

or how would you get down· in this place 1 
A. If I were walking1 
Q. How did you get down there~ Were you walking, riding, 

or-
A. \V alking. 
Q. Did you walk all the way down there from Ore-we f 
A. No, sir. 
Q. \\There did you ·walk from~ 
A. I came on down the old road. 
Q. The old road~ 
A. Yes, sir. 
Q. In other 'vof.ds, you came the long way? . 
A. I came down the old road because I was going over to 

see a.bout a job 'at Mr. vVhibier's .. 
Q. \;<.,Thattime of day did this accident happen:? 
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A. As near as I can get to it, it had to be around four-thirty 
or :five ,o'clock. 

Q. About four-thirty? 
A. Or :five o'clock. That is as close as I can get to it. 
Q. All right. You say you saw all about the accident, now 

what color car was it that passed you, black,. red, green, or 
whatf 

A. No, sir. 
page 93 r Q. ·what color was it? 

A. I didn't pay much attention to this car. Green, 
if I a.in 't mistaken. 

Q. Green cad 
A. Green and black. 
Q. That passed you~ That is the one this lady was driving 

was a gre,en car~ 
A. I didn't pay much attention to the car. 
Q. You didn't pay any attention to the. color ,of it, did you? 

Mr. Clarke: If Your Honor please, I do think in fairness 
to the witness he ought to let the witness answer the question 
before he cuts him off. 

A. Yes, that's right. 

The Court : Yes, that is

.Ev Mr. G,ravatt: 
·'Q. ""What color was it? 

]Vl.r. Clarke: .Just a minute. Is my objection proper1 
The Court: Yes, the objection is prope.i'. 

By Mr. Gravatt: 
Q. Do you know what the color of the car was? 
A. No, sir. 

Q. Do you know what color the car was that you 
page 94 r said .came out from the service station? 

A. The color of the car that came out from the 
service station? 

Q. Yes, sir. 
A. No, sir, I don't. 
Q. Do you know what kind of car came out from the service 

station f · 
A. No, sir, I didn't pay too much attention to it. 
Q. Do you know what kind of car that lady was driving? 
A. No, sir. 
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J. W. Birdsong. 

Q. As a matter of fact, you never were there when this ac
cident happened, were you 7 

A. \'Then the car hit I was facing the accident, when it hit. I 
was facing it. 

Q. \Vell, you say you were there about four-thirty or five 7 
A. !-es, sir, because I was coming on down the road walking, 

yes, sir. 
·Q. And you didn't see any horse and wagon 7 
A. Not on the road, no, sir. No, sir. 
Q. All right. Suppose. that Perkins Foster bad testified here 

-you saw the mail box, didn't you 7 
A. I seen the sign and the mail box. 

Q. You saw the sign and you saw the mail box 7 
page 95 ~ A. Yes, sir, but at that particular moment, I

Q. Do not get ahead of me. You saw the sign and 
you saw the mail box; right 7 

A. I seen the two cars. 
Q. All right. You saw the two cars 7 
A. Yes, sir. 
Q. But you don't know what kind or what color they were? 
A. No, sir, I did1i't pay much attention to the mail box or 

the sign at the time or the cars either one. 
Q. Did you see any officers there at the· accident, police offi-

cers there later~ 
A. Yes, sir. 
Q. Did you stay a.round there 7 
A. I didn't stay there-I stayed there until I believe Mr. 

Porter or Mr. Shepherd phoned the wrecker, Mr. Campbell. 
Q. Did you ever tell any of the officers that you saw this 

accident~ 
A. No, sir, I did not. 
Q. \Vhen is the first time you ever told anybody about see

ing this accident~ 
A. About seeing this accident~ 
Q. Yes. 

A. °"'ell-
page 96- ~ Q. How did anybody find out that you kne'\v 

about the accident 7 
A. About the accident~ I was busy and I went by to see it. 

I work over here for her. After I knowed it was her in the 
accident, I asked her. 

Q. You know Mrs. Adams and are a friend of her hus-
band 7 

A. I know her husband, I don't know her too good. 
Q. And you went over there sometime after that~ 
A. I worked over there. 
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Q. You worked for them~ 
A. No, I worked over that way. 
Q. So then you come in here now and say you saw this 

accident? 
A. Yes, sir. 
Q. Around 4 :30 in the afternoon~ 
A. Around 4 :30 or 5 :00 o'clock, as close as I can get to it. 
Q. You know Perkins F'oster; you have been sitting there 

in the room with him all morning~ 
A. Yes, sir. 
Q. If he testified here today that his horse and wagon 

were out there on the road at the mail box-

Mr. Garrett: Do you want to say something? 
Mr. Clarke: I am going to object to the question 

page 97 r after he finishes with it. Go ahead. It's clearly 
improper. 

By Mr. Gravatt: 
Q. If he testified that his wagon was out there on the road 

at the mail box with the head of his horse up near the mail 
box at the time the horn blew, would that have been right or 
not~ 

Mr. Clarke: Hold on just a minute. If Your Honor please, 
I object to the question because it is an inaccurate statement 
of what the witness Perkins Foster said. Perkins F'oster has 
told the court here-wait a minute, you have given your ver
sion, now it is time for me to give mine-he said ·when he 
heard the horn blovv he looked back and his wagon was clear 
of the road. Now I think you have got to tell the witness 
that. 

Mr. Gravatt: That is not what he said. He said when the 
horn blew the head of his horse was at the mailbox. 

Mr. Cummins: That is your advice of what he said. 
The Court: We can easily find out by going back to it. 

My recollection is that he said when he heard the 
page 98 ~ horn that his horse's bead was at the mail box. 

Mr. Clarke: He also said that he looked back to 
see if his wagon and horse were clear of the road and they 
were clear. 

The Court: Afterwards he said this man passed him, 
after he had gone on. 

Mr. Gravatt: Maybe I can tephrase my question, Your 
Honor. 
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J. W. Birdsong. 

By Mr. Gravatt: 
Q. If a horse and wagon, which is a pretty good size 

object, had been on the highway in the vicinity of that mail 
box at the time the born blew, ·would you have seen it? 

A. At the time that the horn blew and from the time I 
looked, if there had been a horse on that road in that highway, 
I would have seen it. I should have seen it without the car 
"\vould have got between me and the view of the horse. 

Q. You say you were 3 or 4 {'.Ourtroom lengths from the 
accident? 

A. Two or three, if I ain't mistaken. I was two or three. 
Q. ""\i\Then the cars ended up, can you remember after the 

accident where they ended up on the road or near the 
road? 

page 99 ( A. One of them-part of them were both with 
part on the road. 

Q. Both of them were part on the road? 
A. Yes, but I wouldn't say for sure on that. No, sir, I 

wouldn't say for sure. 
Q. You a.re not very sure 7 
A. Not on that, no, sir. 
Q. Can you place either one of the cars where they were 

after the accident? You are very sure about where they hit 
in the middle of the road, but can you explain where they 
were when they got through hitting? 

A. ·wen, one of them was off, parked off the road on that 
side, if I ain't mistaken. I think both of them was on that 
side. 

Q. Both of them were in the westbound lane when you last 
saw them after the accident? 

A. Yes, sir. I wouldn't say for sure. That is as close 
as I can put it. 

Q. Did you see a car that you say was coming on the road 
come on the road fast or slow or what? 

A. It was rolling, it won't-it was just rolling, it won't 
coming too fast. 

Q. You had plenty of time to see it and you were further 
back toward Crewe than Mrs. Adams' cat, were you not? 

She was ahead of you? 
page 100 r A.· Yes, sir .. 

· Q. And you saw this car coming out? . 
A. Yes, sir, I seen it coming out. I seen the car when it 

come on out partway on the road, when I seen it. 
Q. Did you see him when he left the gas tanks? 
A. No, sjr; no, sir. 
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Q. But you saw him coming on out slowly? 
A. Out rolling, the car was rolling'. Yes, sir, I could tell 

the car was rolling. 
Q. Rolling out on the highway? 
A. It was on the highway, the front end was right on the 

highway. 
Q. 'Where was it -when you first saw it? 
A. It was coming right up on the highway, rolling right 

on the highway, coming on an angle on the highway, trying 
to make it to the other side. 

Q. Right next to the other side? 
A. Trying to make it on the ·other side. That was my 

opinion. 
Q. But you saw him on the other side of the highway? 
A. No, sir, I couldn't have seen him on the other side 

when he hit in the middle. · · 
Q. '~Then you first saw him, where was he? 
A. He was-

Q. Was he on the hard surface or not? 
page 101 r A. On the hard surface. 

A. Yes, sir. 
Q. w·hen ypu first saw him? 

Q. Did you notice that car before the horn blew or after the 
horn blew? · · · · · 

A. It ·was after the horn blew. 
Q. After the horn blew? 
A. Yes, sir, because I was facing-
Q. After the born blew, then you noticed the car on the 

highway? 
A. Yes, sir. 
Q. And you say be was going slow? 
A. Yes, sir, to my opinion. 
Q. Was Mrs. Adams going slow or fast?· 

. A. To my opinion, Mrs. Adams was running around a.bout, 
I would say, from the way she passed me, she had been run
ning about 45, or maybe a little bit better, but she was running 
around 45, in my opinion. 

Q. You noticed her good 'enough to make a good judgment 
of how fast she was going? 

A. Just judgment. I would say 45 ffiiles an hour. 
Q. But you don't know what 9olor and what kind of car it 

was?· · 
A. No, sir, I didn't pay no :attentfon. · 

· Q. But you· ahvays :notice 'how fast a car is 
page 102 r going? 



Mary Louise Adams v. Charles Harrison Allen 53 

J. W. Birdsong. 

A. I could tell by the vapor of a vehicle and the 
wind when it came by. · 

Q. The vapor and the wind? 
A. Yes, sir, from the exhaust, I would say. 
Q. Why didn't you tell any of the officers that you saw this 

accidenU 
A. ·well-
Q. You know they always want an eye witness, don't 

you? 
A. Yes, sir, but I was available. They at least seen me 

around there. But they didn't never say anything to me about 
it, so I never said anything. 

Q. Did Mrs. Adams make any noise with her brakes when 
she put them on, did you notice? 
~· Well, her brakes, yes, sir, her brakes always do make 

noise. 
Q. Did it make a screech? 
A. Just a little bit, not too much. She tried-I mean, she 

tried to, it didn't make much of a squeak, but it could have 
been the other man's car just as good as it could have 
been Mrs. Adams. I just beard a screech. 

Q. Brakes screech pretty good if she is putting on the 
brakes? 

A. Yes, sir. 
Q. And you heard a. pretty good screech, didn't 

page 103 r you? . 
A. Not too good a screech. 

Q. Did she make any marks when she put her brakes on? 
A. I didn't pay no attention to that. 
Q. WhaU 
A. I did not pay no attention to that. 
Q. How long did she blow the horn? "\Vas it a toot toot of 

the horn? · 
A. No, the horn was blowed. 
Q. Blowing· long steady blowing? 
A. It blowed, yes, sir. 
Q. Long steady blow? 
A. It blowed, yes, sir. . . 
Q. Did you notice whether Mrs. Adams kept in her lane 

of the road or whether she veered to the right or to the left? 
A. Well, from the way it was hit she would have to be pull

ing a little bit to the left for the car to be hit on the center 
of the line. She would have to be over there. 

Q. Did you see the brake lights turn on on Mrs. Adams' 



54 Supreme Court of Appeals of Virginia 

J. W. · Birdso1ig. 

car, I mean, like, you know, when somebody puts their foot 
on the brake a light comes on the back~ 

A. "\Vell, I didn't pay no attention to that. 
Q. You didn't pay .no attention~ 

A. No, sir. 
page 104 ~ Q. Did you see either one of these people after 

the accident 1 
A. I came on down to the scene. 
Q. Did you see Mrs. Adams after the accident1 
A. No. When I seen Mrs. Adams-I seen Mrs. Adams,· 

they had taken her out. 
Q. "\Vho had taken her out 1 
A. I don't know who had taken her out. I don't know 

who. 
Q. "\V ell, you say that she is a friend and you knew her, it 

seemed like you would have helped with her over there if she 
\Vas hurt, wouldn't you 7 

A. If I had known it was her at that time. No, sir, I didn't 
know it was Mrs. Adams at that time. 

Q. You didn't know it was her at that tirne1 
A. No, sir, I didn't know it. 
Q. When did you first find it out7 
A. After I got down there. 
Q. Did you help with her any way 7 
A. No, sir; no, sir. 
Q. Did you help with the other man that was there 1 
A. No, sir. 
Q. How many people were in the car 1 
A. In whose car 1 

Q. In the two cars. How many people \Vere in 
page 105 r the car 7 

A. "\Vell, in Mrs. Adams'- car-Mrs. Adams' 
car there wasn't nobody in there but Mrs. Adams. 

Q. How many people were in the other car 1 
A. "\~Tell, I don't know how many was in there in that 

car. 
Q. You don't know 110w many1 
A. No, sir. I know the driver was in it. 
Q. There had to be a driver, didn't there 7 
A Yes, sir.· 

Mr. Gtayatt:· ; All right, he is with you. 
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Perkins Foster. 

RE-DIRECT EXAMINATION. 

By Mr. Cummins: 
Q. Robert, there seems to be a little bit of question raised 

about whether you were there. You were there, >veren 't 
you1 

A. Yes, sir, I was corning· on down. 
Q. Are you any particularly good friend of Ma.Ty Adams' 1 
A. No, sir, no, sir. 
Q. Have you ever seen me before today? 
A. No, sir. · 
Q. Have you ever put your eyes on me before today? 

A. No, sir. No, sir, I haven't. 
page 106 r Q. How about this gentleman here? 

A. No, sir, I have not. 

Mr. Garrett: Can I get into the act 1 
Mr. Cummins: I will let you get in when you get him on. 
Mr. Clarke: Ask .him if he would commit perjury for a 

person he knows as little as he does her. 
Mr. Cummins: I don't think that is a proper question. 

Bv Mr. Cummins: 
·Q. Is there any question in your mind that Mr. Allen's car 

came out of that driveway and hit this car? Is there any 
question in your mind about it? 

A. No, sir, there is no question in my mind. 

Mr. Cummins: That is all I want to ask you. 
The Court: You may stand down. 

* * * * * 

page 107 r PERKINS FOSTER, 
was recalled in behalf of the plaintiff and testi-

fied further:as follows : 

DIRECT EXAMINATION. 

By Mr. Cummins: 
Q. Did you see Robert Birdsong around there any place the 

day of the accident 1 
A. Yes, sir, I seen him after the accident happened. 
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Q. You did? 
A. Yes, sir. 

Perkins Foster. 

Q. What was he doing? 
A. Standing in the road when I seen him. 
Q. He was at the scene of the accident~ 
A. Yes, sir. 
Q. Did he get there right about the time that the accident 

had happened? . 
A. I tied the horse and got back there. He was standing 

in the road right behind me and come back and talked to me a 
few minutes then. 

Q. You know it 'vas him 7 
A. Yes, sir. 
Q. It wasn't one of his brothers or something? 
A. No, sir, it was him. 

Mr. Cummins: That is all I wanted to ask him. 

page 108 ~ CROSS EXAMINATION. 

By Mr. Gravatt: 
Q. I guess you passed Birdsong coming up the road, too, 

didn't you? 
A. I was ahead of him He said he come over to see Mr. 

Lester about looking at some pulpwood. 
Q. \i\T ell, you a.re bqund to have passed Robert Birdsong 

somewhere along that road if you came from Crewe, -too, 
didn't you 7 

A. I certainly did, but he said
Q. \Vha.t? 
A. He said he come out from over there looking at some 

pulpwood. 
Q. \i\7hen did he say that 7 When did he say that? 
A. He said he come back looking for some pulpwood and he 

was looking at some pulpwood. 
Q. vVhen did he say that 7 When did he tell you that~ 
A. He told me that day be was looking for. some pulp

wood. 
Q. Told you that day~ 
A. He told me that day that he was looking for some pulp

wood and he bound to have come out because I didn't pass 
him. _ _ 

Q. Came out of what woods 7 
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Charles Ii. Allen. 

A. \Vell, plenty of woods on each side of the 
page 109 r road right there next to Mr. Lester's, Mr. Rice, 

and Mr. Staples over there on each side of the 
road. I didn't pass him. 

Q. If he was walking down the road, you a.re bound to have 
seen him; can you get that straight~ 

A. Yes, I have got that straight. 
Q. If he was on that highway, you would have seen him~ 
A. I didn't see him until after the accident had happened. 

Mr. Gravatt: That is all. 

RE-DIRECT _EXAMINATION. 

Bv Mr. Clarke: 
"Q. \Vere you running your horse or walking him~ 
A. No, sir, I was walking him. He has got a fast-walking 

gait. 
Q. There is more than one road coming from Crewe, as I 

understand it. Is there some back road~ 

Mr. Gravatt: Not along there. 

A. Not but one. Then they turned down to the old CC 
Road. Not but one road there. 

Mr. Clarke: That is all. 

page 141 ~ 

Evidence adduced in behalf of the defendant. 

Mr. Garrett: Mr. Allen, will you take the stand now~ 

.. CHARLES H. ALLEN, 
having been previously sworn, was called in his own behalf 
and testified· as follows: · 
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Charles H. Allen. 

DIRE.CT EXAMINATION. 

By Mr. Garrett: 
Q. Mr. Allen, I believe you have already stated your name. 

I don't know whether you stated your occupation. Can you 
hear me? 

A. Yes. 
Q. "\iVha.t is your occupation? 

page 142 r A. My occupation is linotype operator and 
printer. 

Q. How old are you, sir? 
A. Seventy-two. 
Q. Where do you reside? 
A. At Crewe, Virginia. 
Q. Mr. Allen, ·where do you work? "\Yhere is the locatio1i 

of your place of business? 
A. I work wit8 the Nottoway Publishing Company, tbe 

Ca.reer Record, of Blackstone, Virginia. 
Q. On the afternoon of the day of this accident, where 

were you going from, ·where had you left from, and where were 
you going? 

A. "\iVell, I was on the way home from work. I live at 
Crewe and consequently I drive back and forth, or did a.t that 
time. 

Q. And you stopped at this store, Rice's store? 
A. Yes, sir. 
Q. Do you know how long you were there? 
A. Well, I would say not over approximately ten or fifteen 

minutes. 
Q. "\iVhere did you stop at the store? 
A. I stopped at the gas pump. 
Q. Did you get some gas~ 
A. Got some gas and then went in the store and made 

a few little purchases. 
page 143 r Q. "\iV ere. there any other vehicles there at the 

time, parked there? · 
A. Yes, there was a bottle truck, a soft drink truck, and 

another car behind that. 
Q. Which way was the bottle truck headed~ 
A. That was headed toward Blackstone. 
Q. Do you know which way the other car was beaded? 
A. Well, that was headed toward Blackstone, but ap

proximately at the rear of the bottle truck. 
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Charles H. Allen. 

Q. \Vhere was the bottle truck with reference to the gas 
pumps? 

A. \Vell, I ·would say approximately two car lengths toward 
Crewe from the gas pump. 

Q. When you left, would you tell us, sir, the course of 
travel you took before you came onto the highway1 

A. "\Vell, I went fairly straight from the gas pump to get 
a good approach. 

Q. Let me ask you this. "\Vere you on the inside of the 
gas tanks, that is, on the side of the gas tanks toward the 
store or were you on the outside 1 

A. I was towards the highway. 
Q. You were on the outside then 1 
A. Yes, sir. 
Q. Then you went forward 1 

A. Then I drove down to get a good location 
page 144 r because it was more or less rough spots between 

the gas pumps and the lower end of the-of that 
highway or driveway and I went down to approach the high
way. 

Q. How did you approach that highway, sir7 
A. vVell, I stopped first, of course, and-
Q. Let me ask you this. You say you went down. Did you 

go straight or did you turn or just how did you go down to 
approach the highway? 

A. \Vell, I went down to the distance that I intended to and 
then ma.de the turn toward the right, that is, so that the 
front wheels were approximately against the roadside. 

Q. \7\T ere you facing the road then? 
A. I was facing the road, yes, sir. 
Q. Could you tell us how far that was from where the 

Coca-Cola sign is? Have you paced that for me and Mr. 
Gra.vatt1 

A. That will be approximately 90 feet in there, approxi-
mately. 

Q. You were 90 feet from the Coca-Cola sign? 
A. On the Blackstone side of the Coca-Cola sign. 
Q. You were facing out perpendicular to the road 7 
A. Yes, sir. · 
Q. And you say you stopped 7 

A. I stopped. 
page 145 ~ Q. \Vhat did you do then 7 

A. I looked to the right, saw nothing coming, 
looked to the left and saw nothing coming. 

Q. Then what did you do 7 
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Charles H. Allen. 

A. Then I approached the highway to get on my lane to 
proceed towards Crewe. 

Q. \Vhat is the -last thing you recall? 
A. \iV ell, getting hit. 
Q. Tell us what you recall from the time you started off to 

go onto the highway and when you were hit now. 
A. Tell what? 
Q. ·what did you see 1 \iVhat did you do· and ·what did you 

see1 
A. \~Tell, I pulled over to get into my lane and I saw I >vas 

in my lane okay. 
Q. Did you get into your lane? 
A. Yes, sir. 
Q. How do you know that 1 
A. Because of the white stripe. 
Q. Did you at that time see any other vehicles 1 
A. Well, I will have to say this: I got on the stand and 

took an oath to say nothing but the truth. 
Q. I understand that, sir. Now you tell us the truth. 

A. Well, I am telling the truth. 
page 146 r Q. All right, sir. 

A. But vaguely, if I am permitted
Q. Tell me what you can recall. 
A. Vaguely, it seems to me that I did see a couple of vehicles 

coming- from Crewe. 
Q. You were then over in your lane? 
A. I was then over in my lane, yes, sir. 
Q. Do you know how far those vehicles were 1 
A. V\T ell, it would be-no, I couldn't say. It was a fairly 

good distance at least, a fair distance. 
Q. Do you know if one was a horse and wagon 1 
A. No, I don't. I couldn't swear to that. I haven't seen 

the wreck to know whether it was a ear or horse and wagon 
or what the nature of the two vehicles were . 

• 

page 157 r 
• • 

Q. I will hand you Plaintiff's Exhibit No. 1 and ·will you 
show to the jury-I know you cannot do it exactly to scale, 
but will you show them generally how you left the pumps? 
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The pumps don't show, but what course did you_, 
page 158 ~ take going to the highway and where you last 

remember when you say you have a hazy remem
brance of two vehicles approaching 1 

A. -well, I went in about from here or approximately 90 
feet this side of the Coca-Cola sign and I made a turn, 
my usual turn that any of us make to go onto the highway, 
and I imagine that I got just about, as near as I can recall, 
about opposite this Coca-Cola sign when I was hit. I re
member the Coca-Cola sign being barely to my left. Now it is 
possible that I got a little past that. I cannot recall seeing 
anything that I could describe as Cola, so I imagine I was 
just about to the right of that and possibly a little bit further 
on. That is as true as I can give it to you. 

Q. You were positive you were wholly in your proper 
driving lane? 

A. Yes, sir. 

Mr. Garrett: "\Ve have no further questions. 

CROSS EXAMINATION. 

By Mr. Clarke : 
Q. Mr. Allen, do you recall being m this courtroom on 

January 4, this year~ 
A. January 4~ 
Q. Yes, sir. 

A. I couldil 't tell you the date, but in there 
page 159 r somewhere. 

Q. Yes, sir; at the trial of a companion matter 
in the County 0ourt1 

A. Yes, sir. 
Q. And you were represented by Mr. Bill Gravatt? 
A. Yes, sir. 
Q~ At the time, were you not~ You recall that Mr. Gravatt 

asked you during the trial of that case, which was about this 
same matter, the question, ''Did you look in both directions?" 
And you answered, ''Yes.'' 

Then he asked you: '' "\Vhat did you see 1'' 
And you answered: ''Nothing.'' 
A. Yes, sir. 
Q. That is right, isn't it? 
A. Yes, sir. 
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Q. And then he said: "Is it fairly good visibility there or 
not f Can you see a reasonable distance~'' 

And you answered: "I would say so, yes, sir." 
Do you recall that 1 
A. Yes, sir. 
Q. Now then he asked you again, Mr. Gravatt again ques

tioning you, he is your lawyer, said, "Did you see this other 
vehicle before it struck you~'' 

A. Yes, sir. 
Q. Answer: "No, sir." 

page 160 t A. Yes, sir, but let me supplement that, please. 
At that particular time, it was my understanding 

that you couldn't say anything on the witness stand except 
that you could swear by oath, and that before God I couldn't 
swear to. That is vaguely my recollection. I couldn't swear 
to it before God and be honest. 

Q. That is true today, isn't it8 
A. Yes, sir, that is why I supplemented it today; that I 

had vaguely recalled or could vaguely, but I couldn't swear 
to it. 

Q ... Well you are under oath now, aren't you~ 
A .. Yes, sir. 
Q. Then let me go back a minute. Mr. Gravatt said: ''Did 

you see this other car before it struck you~'' And you said: 
"No, sir." 

A. That's right. 
Q. He said: "It had to be there before it hit you, didn't 

it 1 '' And you answered and said: '' w· ell, it didn't. I 
swore to tell the truth. I can't say that I did.'' 
That is exactly word for word~ 

A. Right. 
Q. He asked you later: "You don't lmo-vv whether another 

car was there or what happened; is that correct~'' 
A. That is right; 

Q. That is word for· word your lawyer's ques
page 161 ~ tions and your answers~ 

A. Yes, sir. 
Q. And you were telling the truth on that date~ 
A. I was telling the truth. 
Q. And you do not know whether there was another 

car? 
A. I couldn't swear to it under oath, no, sir. 
Q. ·when you pulled out in the highway? 
A. I knew that I pulled out in the highway. 
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Q. I say, when you pulled out into the highway, you don't 
know whether another car ·was there or not? 

A. Yes, sir, I do. 
Q. You know it now because you got hit? 
A. I knew at that time there wasn't anything to obstruct 

me. 
Q. And how far you say you could see, 3 or 400 yards? 
A. You could see 3 or 400 yards, yes, sir, approximately 

that. 
Q. And you never did see it. All right. Your lawyer asked 

you this: "vVas there any obstruction that you know of 
which would have kept another vehicle from seeing you?'' 
And you said : "No, sir." 

A. That is right. 
Q. "Any obstruction there which would have 

page 162 t kept you from seeing another vehicle if it had been 
there?'' And you said: ''No.'' 

A. Right. . 
Q. And he said: ''Did you hear anyone blo"'\v a hqrn or 

give any warning or anything of that kind?" And you said: 
"No, sir.'' 

A. Yes, sir. 
Q. And all of those answers were right? 
A. Right. 
Q. They are just as true today as they were on January 4? 
A. Yes, sir. 
Q. And that was when Mr. Gravatt was rep1'esenting 

you? 
A. ·w"ith the exception of that supplementary vague rec

ollection. 
Q. That you can't swear to? 
A. I can't swear to, no, sir. 

Mr. Gravatt: I am still representing him; don't put that 
in there. 

Mr. Clarke: Bv lawyers. 
Mr. Gravatt: You have disemployed me already. 
Mr. Clarke: Mr. Gravatt was representing you by him

self. 
M:i< Garrett: I believe I have been represent

page 163 ~ ing him since this suit was started. 
Mr. Cummins: Not in this case. 

Mr. Garrett: You and I seem not to have the rid1t under-
standing, Bill, maybe we had better go. ·-
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Cluiirles H. Allen. 
By Mr. Clarke: 
· Q. Let me ask you this: The question was: ''And you 

didn't see anything· coming?'' This was on my cross exami
nation. You said: ''That is right.'' 

I said: ''You said you looked to your right and to your 
left. Which way did you look first?'' You said: ''I looked 
to the right first.'' 

''Then you looked to your lef H'' 
And you said : "Yes, sir." 
''And you didn't see anything coming?'' And you said : 

''That is right.'' 
My question was: ''Did you immediately start forward~'' 
Answer: ''Yes, sir.'' 
The next question was : ''How long was it after that that 

the impact occurred~'' And you said : '' \V' ell, I couldn't 
tell you about the time, but I had entirely gotten into the 
opposite lane or into my lane and righted around ready to 
proceed and approximately under momentum, so it would be at 

least :five minutes in there somewhere.'' 
page 164 ~ A. Oh, not necessarily. 

Q. Isn't that what you said~ 
A. Vil ell, maybe I did. 
Q. You still think it was five minutes? 
A. It might have been five minutes and might not. I said 

approximately. I wouldn't know. I couldn't give you any
thing definite on that nohow. 

Q. Didn't I ask you: "I take it from your testimony that 
the era.sh or the impact or whatever it was occurred just as 
you got over on your side of the highway, as you said, or 
the westbound lane?'' 

Answer: "Very s]10rtly afterwards. I was just about 
getting momentum-'' · 

Mr. Garrett: Mr. Clarke, I wonder if we couldn't read 
that whole transcript in the record~ 

l\fr. Clarke: Do you want a. copy of it? 
Mr. Garrett: Incidentally, if yot1 ]rnd asked me a little 

while-

A. It's pretty hard to get away from lightning. The way 
the car was coming, it was like lightning. 

Bv Mr. Clarke: 
"Q. You are under oath. Can you honestly tell these gentle

men of the jury that that car was coming like lightning~ 
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A. I just got through telling you that I couldn't swear 
what hit me. 

page 165 r Q. And you couldn't honestly swear to the 
gentlemen of jury under oath that that car was 

coming like lightning either, could you, in all honesty~ 
A. I couldn't swear it, no. 
Q. That is exactly correct. And you were just getting 

momentum up at the time that this accident happened~ 
A. Yes. 

Mr. Clarke: That is all. 

A. (Con tinning) And that if I couldn't see a car coming, it 
must have been coming right fast if it hit me. 

By Mr. Clarke: 
Q. That is your guess, isn't it~ 
A. It would have to be my guess. It would have to be 

anybody's guess. 

Mr. Clarke : That is all. 

RE-DIRECT EXAMINATION. 

By Mr. Garrett: 
Q. Mr. Allen, you also testified there that you had gotten 

wholly in your lane when this accident occurred? 
A. Yes, sir. 

Mr. Clarke: I read that. 

By Mr. Garrett: 
Q. This idea about your having a vague recollection of these 

two vehicles approaching you, that was nothing 
page 166 ~ that I suggested to you or Mr. Gravatt suggested 

to you, was it~ 
A. No, sir. 
Q. You· have always had that vague recollection~ 
A. Yes, sir, I have. 

Mr. Clarke: Now, Your Honor, he Jrnsn't testified to'that. 
I think that is leading the witness and I certainly object to it. 

The Court: He is not on cross examination, certainly. Is 
that all you want to ask him~ 
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Mr. Garrett: All right, sir. Mr. Allen, come on down 
and take your seat over here. 

.. • .. • • 

page 180 r 
.. • • • • 

OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS
PLAINTIFF. 

Mr. Clarke: Mrs. Adams, in both cases, objects and ex
cepts to the Court's granting any instructions for Mr. Allen in 
either case on the ground that there is no showing of any 
primary negligence ·on the part of Mrs. Adams by any 
evidence of a probative nature and on which reasonable men 
might differ; and, further, as to the case in which Mr. 
Allen is plaintiff, on the ground just recited, and on the 
ground tha.t he has convicted himself of negligence as a 
matter of law by his failure to maintain a proper lookout 
and to see that which should have been obvious to him; and 
on the further ground that he did not keep his vehicle under 
control and did not apply brakes in the exercise of reasonable 
care and failed to yield to Mrs. Adams the right of way to 
which she was entitled. 

Plaintiff, Mrs. Adams, in her own case, ·where she is 
plaintiff and in the case where she is defendant, in both 

ca.pa.cities, objects and excepts to the Court's 
page 181 r failure to change the word in paragraph num

bered 1 of Instruction C from ''proper'' to '' rea
sonable." 

She objects and excepts to the Court's giving of paragraph 
numbered 3 of Instruction C on the ground that it is only 
necessary that she exercise reasonable care in the application 
of her brakes and that it was not her duty in this case, as 
such, to avoid a collision. The language ''in order to avoid 
a. collision'' puts a burden on her which is not hers in law 
or in fact and such burden and duties as she does have have 
been properly and completely covered by other instructions 
of the Court. 

Mrs. Adams, in both of her capacities, further objects and 
excepts to the Court's giving of Instruction D on the ground 
that there is no evidence of any probative value that she was 
attempting to pass a horse and ·wagon or that she crossed the 
double white line other than in response to a situation created 
by Mr. Allen. 
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She further objects to the instruction in that it does not 
relate her negligence as to proximate or remote cause, nor 
does it tell the jury that such negligence, if any, might 
not be material to the case; and on the further ground 
that Mr. Allen is, himself, bound by his own evidence, which 
was to the effect that be saw no horse and wagon in the 

highway himself. 
page 182 r Mrs. Adams, in both capacities, objects and ex-

cepts to the giving of Instruction No. F on the 
ground that the evidence in this case is not responsive to the 
statement of the Court that a pri11ia facie case of negligence 
has been made against Mrs. Adams merely on a finding that 
the accident occurred on Mrs. Adams' side of the highway. 
By his o-wn evidence, he never saw the Adams car and is thus 
unable to state where the impact occurred. The only evi
dence of any probative nature was that the impact occurred 
in the center of the road. 

""\¥hile the Court of Appeals has ruled in several cases that 
~the finding of a car on the wrong side of the road is pirim,a 
facie evidence of negligence, it has done so in cases where 
there ·was 110 immediately explainable reason for such an 
occurrence, which is certainly not applicable to this case. 

Mrs. Adams, in both of her capacities, objects and excepts 
to the Court's granting Instruction G in that the instruction 
discusses or undertakes to discuss the law applicable to inter
sections when the evidence in this case was that the defend
ant, Mr. Allen, eame onto the highway from the driveway, not 
from an intersecting road. The language in the instruction 
states: "He is not negligent as a matter of la:w if he at-

tempts to enter the intersection under the rea .. son
page 183 r able belief that he has time or opportunity to cross 

safely,'' and this language fails to clearly state 
to the jury that which is necessary in defining the opportunity 
to cross safely as being such that no car, if traveling within the 
legal rate of speed, would reach the point where the defend
ant, Mr. Allen, was attempting to cross the road before he 
could safely execute such a crossing. The jury is therefore 
misguided by the instruction. 

Mrs. Adams, in both capacities in both suits, objects and 
excepts to the granting of Instruction J on the ground that 
it is merely repetitious of Instruction 5 ·which the Court 
granted. It is repetitious of the fact that she must be free 
of negligence before she can invoke for her benefit the emer-
gency rule. · 
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• • • " • 

page 185 r 

" • • • 

Mr. Clarke: Judge, before we go back in here I want 
to make this motion. Plaintiff, Mrs. Adams, in the case in 
·which she is plaintiff, respectfully moves the Court to strike 
the defendant's evidence in that case and enter summary 
judg1.nent for the plaintiff and instruct the jury solely on the 

matter of dama.ges and ask them to fix the dam
page 186 r ages ; and, in the case in which Mrs. Adams is 

defendant, she respectfully moves the Court to 
strike the plaintiff's, Mr. Allen's, testimony and to enter 
up summary judgment for the def end ant, Mrs. Adams. Both 
of these motions are made on the ground that there is abso
lutely no testimony of any negligence on the part of Mrs. 
f\.-dams, there is no evidence of any speed on her part, there 
is no evidence of any lack of proper lookout on her part, 
there is no evidence of any improper control on her part, 
and the sole evidence of any probative na:tilre before. this 
Court is that Mr. Allen came out from a• service station 
driveway and violated the right of wa.y of Mrs. Adanis. Mr. 
Allen has convicted himself of negligence and as a matter 
of law, by virtue of his failure to see that which must have 
been obvious to him, and our Supreme Court of Appeals has 
held time and again that such failure to observe that which 
must have been obvious is negligence. 

\TV e feel, therefore, sir, that Mrs. Adams is free of .negli
gence under any construction of the testimony in this case 
and Mr. Allen is guilty of negligence not only by the testimony 
of all the ·witnesses, but also of his own testimony in that he 
failed to see. . 

The Court : I do not care to hear anything. You all can 
argue that after you have a verdict. 

Mr. Cummins: To the overruling of the two motions 
on behalf of Mrs. Adalns as plaintiff .and Mrs. 

page 187 r Adams as defendant, we respectfully except for 
the reasons stated . 

• • • • . . 
page 190 r. 

• • • • . • 
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(Mr. Gravatt then closed the defendant's summation to the 
jury, during which the following occurred:) 

Mr. Gravatt: * * * Just to begin ·with, I would like to point 
out on these pictures a little bit before I get into this thing. 
You gentlemen went up there and looked at this accident your
self and one thing that bothered me-we are not entitled, the 
attorneys are not entitled, to say one word to the jurors 
that go on the scene of an accident. One thing that bothered 
me a little bit about it, when you gentlemen went to look at the 
scene, was didn't any of you get up there far enough up the 
road towards Crewe to see the marks on the road. I am not 
sure whether you all saw the marks on the road or not. 

Mr. Cummins: We have to object to that, Judge. That is 
· not evidence in the case. 

Mr. Garrett: Are you going to heckle us all 
page 191 r day? 

The Court: I don't know ·what happened up 
there and I can't say whether they saw it or did not see it. 

Mr. Cummins: Your Honor knows that is not evidence in 
the case. 

The Court: ·what Mr. Gravatt savs is not evidence and 
what none of these lawyers has said_::_ 

Mr. Cummins: He should not comment on it. 
Mr. Gravatt: I am not trying-
The Court: I said nothing that any lawyer says in the 

case is evidence. The only evidence is what these witnesses 
say on the stand. 

Mr. Garrett: I will buy that. 
Mr. Gravatt: Judge, you are not going to dock my time 

for this heckling, a.re you? 

(Mr. Gravatt continued with his closing summation, during 
which the following occurred as to another incident:) 

Mr. Gravatt: * * * Now this picture right here that Mrs. 
Adams took, or bad somebody take, and called Exhibit No. 
5, yon can see a great big splotch there in the road where 
something was repaired. I don't know whether anybody 
testified-I can't say whether Mr. Darnell testified as to 
whether that was the mark put in the road by the auto-

mobile of this lady ·or not, but I have been up 
page 192 r there and looked at it and there is a little old 

patch, you can see in this picture here, where the 
acid out of the battery killed the grass. 

Mr. Cummins: I object to that. 
Mr. Clarke: I object to that as outside of the record. 
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The Court: That is not proper. 
Mr. Clarke: Judge, I move for a mistrial. 
The Court: I will not grant a mistrial, but that is not 

proper evidence . 

• 

Mr. Gravatt: You gentlemen went up there and looked at 
the accident and if you think I poured anything do-wn there, I 
certainly want you to decide this case against us. Here is a 

mark in the road where something has been 
page 193 r patched up there, there is a gouge in the road. 

Naturally these men wouldn't be jumping up and 
hollering so if we hadn't touched a spark-

Mr. Clarke: Judge, I do object to that. It is my duty 
to my client to make every valid objection, and Your Honor 
has ruled that it is not a valid-

The Court: No, I haven't ruled that that mark in the road 
is not evidence. 

Mr. Clarke: No, sir, but these other lines
Mr. Cummins: You are ruling a.bout the acid. 
The Court : I said there was no evidence about acid. 
Mr. Gravatt: No evidence here about acid and I beg 

your pardon about acid, but there is a place over here that 
looks like maybe the grass had been killed on the side of this 
picture. 

J\fr. Cummins: ·when was it killed~ 
Mr. Gravatt: I don't know anything about any acid. There 

is also a mark here on this picture where somebody tried to 
patch the road. 

(Mr. Gravatt continued with his closing summation, during 
·which the following occurred as to another incident:) 

Mr. Gravatt: * * * Now I didn't tell the camera man 
where to take his pictures, I wasn't there when the 

page 194 ~ camera man took these pictures, but I notice in 
one of these pictures here that Mr. Cummins' 

automobile is parked in the driveway. 
Mr. Cummins: There is no evidence about that, if Your 

Honor please, not a bit. · 
The Court: No, there is no evidence about that. 
Mr. Cummins: When are you going to stop, Mr. Gravatt~ 
J\fr. Gravatt: There is the car. · 
Mr. Cummins: How do you know whose car it is~ 
Mr. Gravatt: Well, there is an "Oldsmobile. 
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Mr. Cummins: I don't believe you ever heard anything 
like that. Is that the only one in the state 1 

(Mr. Garrett then concluded his summation for the de
fendant.) 

• • • • 
page 197 ( 

• • • • 

(vVhereupon the jury retired to consider of its verdict.) 

Mr. Clarke: Mrs. Adams, by counsel, wishes to make the 
record clear that she objects to ea.ch instance in which counsel 
brought to the Court's attention in argument by Mr. Allen's 
counsel argument that went beyond the evidence; and Mrs. 
Adams objects to the fa.ct that the Court did not instruct the 
jury in each specific instance that they should disregard the 
remarks of counsel and did not instruct counsel fully not to 
comment on matters that were beyond the record and outside 
of the evidence; and objects to the Court's refusal to grant 
the mistrial which was moved during argument. 

The Court: The Court says that he told the jury that 
nothing that the lawyers said was evidence and in each in
stance told them that the matter complained of ·was not 
evidence at the time it was said. 

Mr. Clarke: Note the exception. 

• • • • 

page 198 ( 

• • • • • 

CWhereupon the Court stood recessed to a.wait the return of 
the jury, and upon it's return the following occurred:) 

The Court: Gentlemen, who is your foreman 1 
A .Juror : I am, Your Honor. '\Te don't know how to 

word it, but the jury finds both parties guilty of negligence. 
The Court: All right, sir. And that neither one of them 

shall recover anything from the other? 
The Foreman: T·hat is right. 

page 199 ( The Court: Gentlemen, this is the case in which 
Mrs. Adams is suing Mr. Allen and I have got 
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your verdict ""'\Ve, the jury, in the case of Mary Louise Adams 
v. Charles Harrison Allen, .find for the defendant, Charles 
Harrison Allen.'' That is correct, is· it~ 

Mr.· Garrett: Yes, sir,. and should be signed by the fore
man, I believe. 

The Court: Oh, yes. I will put the same thing on the 
other one. 

This is the case of Allen agatnst Adams: "Vve, the jury, 
in the case of Charles Harrison Allen v·. Mary Louise Adams, 
:find for the defendant, Mary Louise Adams.'' 

Now, if you will just sign those as foreman, please, sir. 

(The twoverdicts were so signed.) 

(The jury was discharged and retired from the courtroom.) 

Mr Cummins: The plaintiff, Mary Louise Adams, ·would 
respectfully move the Court to set aside the verdict of the 
jury in the case of Mary Louise Adams v. Charles Harrison 
Allen and enter up judgment N. 0. V., and reserves of course 

the right to be heard more completely on the 
page 200 r motion. 

The Court: You want to be heard~ 
Mr. Cummins: Yes, sir, I v.rould like to be heard on the 

motion for. the usual reasons. 
The Court: All right. If you want, you can express your 

'reasons later. I don't require you to do it right now. I 
reckon it would be better in this case for one of vou all 
to prepare the orders in the case rather than to 'iet the 
Clerk do it. 

Mr. Garrett: I take it you are not going to enter judgment 
now~ 

The Court: No . 

• • • • 

A Copy-Teste: 

H. G. TURNER, Clerk.' 
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