


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No., 5247 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Mon­
day the 10th day of October, 1960. 

ESTHER Vv. TALBERT BREWER, Appellant, 

against 

THE FIRST NATIONAL BANK OF DANVILLE, COM­
MITTEE OF THE ESTATE OF EMMA L. ·wINIKER, 
ET AL., . Appellees. 

From the Corpora ti on Court of Danville 

Upon the petition of Esther W .. Talbert Brewer an appeal 
and supersedeas is awarded her from a decree entered by the 
Corporation Court of Danville on the 14th day ·of April, 
1960, in a . certain chancery cause then therein depending 
wherein First National Bank of Danville, Committee of the 
estate of Emma L. ViTiniker, was plaintiff and Winiker Lumber 
Company, Incorporated, the petitioner and others were de­
fendants; upon the petitioner, or some one for her, enter­
ing into bond with sufficient security before the clerk of the 
said corporation court in the pe1rnlty of three thousand 
dollars, with condition as the law directs. 
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Filed in Clerk's Office, Corporation Court, Danville, Vir­
ginia March 9th 1960. 

Attest: 

MARGARET EDMUNDS, Deputy Clerk. 

REPORT OF COMMISSIONER IN CHANCERY. 

To tbe Honorable A. M. Aiken, Judge of said Court: 

Your undersigned Commissioner in Chancery begs to report 
that pursuant to a Decree of Reference entered in the above 
styled ea.use pending in your Honor's Court on October 21, 
1959, your Commissioner gave notice to the parties in said 
ca.use that on November 12, 1959, at 10 :00 A. lVI. at the 
offices of T. Ryland Dodson, Attorney, 513 Masonic Temple, 
Danville, Virginia., he would proceed to execute said Decree, 
and two continuances becoming necessary, notices of said 
continuances were sent to the parties, all of said notices being 
filed herewith; and the proceedings were held on J a.nuary 4, 
1960, at said time and place, wherein the witnesses produced 
by the parties were examined touching the matters of in­
quiry before me, reducing their examination to writing in the 
form of depdsit:Uons, which a.re returned herewith and made a 
part of this report, and thereupon, upon due consideration of 
all, of which your Commissione.r submits the following report: 

1. Are any of the parties defendant liable to the com­
plainant for the weekly payments in tlJe amount of Forty 
Dollars ($40.00) as set out in the agreement referred to in the 
Bill of Complaint, and if so, in what proportions, and from 
·what date 7 

During the year 1939, Emma L. Winiker became the sole 
owner of ·winiker Lumber Company by virtu~ of her hus­
band's death. For several yea.rs prior to 1939, S. F. (Bud) 
Winiker, a son, and Earl S. Talbert/a son-in-law and husba.nd 
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of Esther \Vinilrnr Talbert, actively participated 
page 22 r in the operation of the business. Earl S. Talbert 

continued with the business until his death on Feb­
rua.ry 8, 1955, and S. F. \",\Tiniker has continued until the 
present time. 

In 1940, Emma L. \",\Tiniker had the business incorporated. 
She accepted 250 shares .of $100.00 par value stock and a. 
$20,000.00 note bearing 6% interest secured by a deed of trust 
on the real estate for the business. In 1946, Mrs. Esther "T. 
Talbert purchased 25 shares of stock from Emma L. Winilrnr 
for a cash consideration ,of $2,500.00 and S. F. \Yiniker pur­
chased 25 shares for $2,500.00. During the period fr.om 1951 
to January 17, 1955, tbe matter ·of Earl S. Talbert and S. F. 
\Viniker purchasing the remaining 200 shares from Emma L. 
\~Tiniker was discussed. On .• January 27, 1955, Emma L. 
\iViniker transferred 100 shares of Winiker Lumber Company 
stock to Earl S. Talbert and another 100 shares to S. F. 
\Viniker. On January 26, 1955, S. F. Winik er executed a 
$10,000.00 demand note bearing 6% interest and payable 
monthly to Emma L. \Viniker and on the same date Esther 
\i\T. Talbert executed a like note. On January 17, 1955, the 
following agreement was executed: 

''This agreement, made this the 17th day of January, 1955, 
by and between E. S. Talbert, and/or his wife, Esther \iViniker 
Talbert, ·one party of the :first part, and S. F. Winiker, tbe 
other party of the first pa.rt, and Emma L. \",\Tinike1·, party of 
the second pa.rt. TO \",\TIT: 

''The parties of the first part, their heirs or successors, 
hereby acknowledge the guidance and the many considerations 
bestowed upon them and feel that they will never be able to 
repay the party of the second part for her many indulgences. 

''Therefore, the parties of the first part agree among them­
selves, that, in consi~eration of the above mentioned feelings 
of g.ratitude, they, as opera.tors of the Winiker Lumber 
Company, Inc., will list the party of the sec.ond pa.rt on the 
payroll of the Corporation's books and pay to her a salary 
of at least $40.00 per week, regardless .of whether or not she 
retains stock in the Corporation, as long as the party of the 
second pa.rt lives.'' 

After tlJe above instruments were executed, Emma L. 
\",\Tiniker no longer had an interest in tlrn business, but had 
an income of $100.00 per month for interest on the $20,000.00 
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note, $100.00 per month for interest on the two (2) 
page 23 r $10,000.00 notes, and $40.00 per week according to 

the agreement. Emma L. \Viniker had been re­
ceiving $40.00 per week from the Corporation since it ·was 
incorporated in 1940. 

On February 8, 1955, Earl S. Talbert died and left his prop­
erty to his wife, Esther \?\T. Talbert. Mrs. Talbert testified 
that the value of the 100 shares owned by her husband was 
$90,000.00, but the official appraisal was only $60,000.00. 

During the next several months there was considerable 
negotiation with reference to the sale of one of the one-half 
(1/2) interest in the business to the other, Esther vV. Talbert 
being the owner of one-half (1/2) of the stock and S. F. 
\iViniker being the owner of the other half. On March 18, 

· 1955, S. F. W"iniker ·wrote a letter to Mrs. Talbert's Agent 
(Brewer Exhibit 1) in which an -offer was solicited and 
stated further, "Bearing in mind the obligation of the Cor­
poration towards Mrs. Emma L. \?\Tiniker, a former stock­
holder and the holder of a -certain note secured by a deed of 
trust." By letter of April 18, 1955, to S. F. \Viniker (Exhibit 
A) the 125 shares owned by the Talberts ·were offered for 
sale for $60,300.00. This offer was accepted and S. F. \?\Tiniker 
became the sole stockholder of W"iniker Lumber Company on 
April 21, 1955. 

The Corporation continued to pay the $40.00 each week 
until May 1959 when they were stopped because the Internal 
Revenue Department ruled that the so-called salary to Emma 
L. \Viniker could not be considered as a business expense. In 
Jul~- 1959, the assets of Winiker Lumber Company were sold 
for $161,355.08 plus the assumption of the $20,000.00 debt 
of the Corporation. However, S. F. \Viniker agreed to be re­
sponsible for any uncollectable accounts receivable, which 
were indicated to be approximately $23,500.00. 

Both S. F. \Viniker and Esther \?\T. Talbert Brewer admit 
tbat Emma L. Winiker should continue to receive the $40.00 

per week. They disagree, however, on the question 
page 24 r of whom should make the payment. s. F. \?\Tiniker 

contends that it should be paid equally by himself 
and Esther Vv. Talbert Brewer and Mrs. Brewer contends 
that it should be an obligation of the Corporation. 

Your Commissioner is of the opinion that the agreement 
of January 17, 1955, was between the Talberts and S. F. 
\Viniker as individuals and not the Corporation. Therefore, 
the obligation on the agreement was the obligation of Earl 
S. Talbert, Esther \V. Talbert and S. F. \Viniker. The 
200 shares of stock were transferred to the individuals and 
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they were to receive the benefits therefrom. This ·was a 
bilateral contract by which Emma L. Winiker transferred 
200 shares of stock to the individual in consideration of the 
individuals promising to pay $40.00 per week to her as long as 
she lived. The Corporation received nothing and promised 
nothing. It is true that everyone expected the $40.00 to be 
paid out of a par.ticular fund, but this, in no way, reduced 
the liability of the individuals, nor placed liability on the 
Corporation. 

However, circumstances changed quickly. On F'ebruary 8, 
1955, Earl S. Talbert died and his 100 shares passed to his 
widow, Esther W. Talbert. Then on April 21, 1955, Esther \V. 
Talbert sold her 125 shares of stock in \Viniker Lumber 
Company to S. F·. Winiker and he became the sole stockholder 
of the Corpora ti on. Your Commissioner is of the opinion that 
although the individuals are liable under the contract of Jan­
uary 17, 1955, the liability was intended to be an incident to 
the ownership of the stock. Apparently, one of the reasons 
the individuals agreed to pay the $40.00 per week was because 
Emma L. \Viniker had sold them the stock at only a small por­
tion of its true value Therefore, when S. F. ·winiker pur­
chased the stock of Esther \V. Talbert on April 21, 1955, he 
became liable for the entire $40.00 per week. Your Commis­
sioner is satisfied that S. F. Winiker accepted this liability 

and will continue to be liable. He may possibly get 
page 25 r someone else to be liable just as Esther \V. Talbert 

got him to be fully liable on the obligation, or in 
the event S. F. Winiker predeceases his l\1fother, bis heirs or 
beneficiaries of the stock or its proceeds are liable. The parties 
to the contract apparently considered the possibility of death 
or transfer of the stock as the words ''their heirs or suc­
cessors'' were used. 

However, the transfer of the stock does not relieve the 
original parties from liability, except in the case of death. 
But as between S. F. \"'f..,Tiniker and Esther \V. Talbert Brewer, 
your Commissioner is of the opinion that Mrs. Brewer ·will be 
further liable to pay the $40.00 per week only if S. F. \"'f..,Tiniker 
becomes worthless financially or in the event of his death, the 
stock becomes worthless and/or the proceeds therefrom are 
depleted. 

Therefore, it is your Commissione.r's opinion that S. F. 
\"'f..,Tiniker is liable £or the entire $40.00 per week and has been 
since April 21, 1955. Payments have been made thru May 3, 
1959. 

2. Would the answer to the preceding question be changed 
by the death of either Esther \V. Talbert Brewer or S. F. 
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Winiker, ·Or by the dissolution of ·w"iniker Lumber Company, 
Incorporated, and if so, how~ 

(a) The death of Esther vV. Talbert Brewer ·would not 
change the preceding ans-we,r. 

(b) In the event of the death of S. F. Winiker, Esther vV. 
Talbert Brewer would be liable to pay $40.00 per week as 
stated above, only if the stock becomes worthless and/or the 
proceeds therefrom are depleted. In other words, the heirs 
or devisees should not be involuntarily saddled with the 
obligation personally. 

( c) The diss·olution of the Corporation would not change 
the preceding answers. 

3. No other matter has been requested and your Commis­
sioner knows of no other matter which should be reported. 

page 26 r Respectfully submitted, 

• 
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T. RYL·AND DODSON 
Commissioner in Chancery . 

• 

• • 

Filed in Clerk's Office, Corporation Court, Danville, Vir­
ginia, March 19th 1960. 

Attest: 

MAR;GARET EDMUNDS, Deputy Clerk. 

EXCEPTIONS OF THE DEFENDANT, ESTHER W. 
TALBERT BRE.\iVER, TO COMMI8SIONER'S 

REPORT. 

The defendant, Esther W. Talbert Brewer, in the above 
captioned ca.use, does hereby except to the report of the Com­
rniss·ioner in Chancery, T. Ryland Dodson, filed in this cause, 
upon the follo·wing ground: 

1. That ·while the Commissioner has found and reported 
that the agreement of January 17, 1955 was binding upon 
the personal estates of S. F. Wfoiker and Esther ·w. Talbert 
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Brewer to pay to E1mna. L. Winiker the sum ·of $40.00 per 
week, and that the obligation ·Of the defendant, Esther \\T. 
Talbert Brewer, was assumed by the defendant, S. F. \\Tiniker, 
when he purc:ha.s·ed the stock certificates of said EstheT W. 
Talbert Brewer, said Commissioner has found that the said 
S. F. \Viniker and the a.ssets of Winiker Lumber Company, 
Incorporated are primarily liable for the payments under the 
contract of January 17, 1955, but that in the event that the 
said S. F. Winiker should predecease Emma L. Winiker 
then his estate would be liable for the performance of said 
contract only to the extent of said assets which he owns in 

Winiker Lumber Company, Incorporated, and it is 
page 30 r the contention ·of this defendant that the entire 

estate of the said S. F. Winiker, after his death, 
should be liable for such pa.yrnents·. 

2. Exception is ta.ken to the finding of the Commissioner 
t11a.t the agreement of J anua.ry 17, 1955 did not bind \\Tiniker 
Lumber Company, Incorporated, on the ground that the 
parties who entered into the agreement intended to bind the 
Corporation and they were the sole stock holders and directors 
of the said Corporation and did acquiesce in the perform­
ance of the contract by the Corporation. 

By 

ESTHER. \\T. TALBERT BJR.E\\TER 
. By Counsel. 

CARTER & CARTER 
Counsel for the Defendant, 
Es.ther W. Talbert Bre\ver 

JOHN W. CARTER 
533 Main St., Danville, Va . 

• 

page 41 r 
• • • 

FINAL DECREE. 

This ca.use ca.me ·on this da.y to be beard upon the papers 
formerly Tead therein, the report of T. Ryland Dodson, one 
of the Commissioners in Chancery of this Court, made and 
filed in the Clerk's Office thereof on March 7, 1960, pursuant 
to a decree entered in this. cause on October 21, 1959, with 
depositions filed therewith, t.he respective exceptions duly 
filed to said report by plaintiff, The First National Bank of 
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Danville, Committee of the Estate of Emma L. vViniker, by 
defendants Winiker Lumber Company, Incorporated, and 
S. F. \Viniker, by defendant Esther W. Talbert Brewer, and 
by defendants Marie W. Snibbe and Virginia Vv. Hethering­
ton, and was argued by counsel; 

On conside.ration whereof, the Court doth hereby sustain 
the exceptions taken to said Commissioner's report by plain­
tiff, The First National Bank of Danville, Committee of the 
Estate of Emma L. W'iniker, by defendants \iViniker Lumber 
Company, Incorporated, and S. F. Winiker, and by defendants 
Marie vV. Snibbe and Virginia W. Hetherington, and doth 
overrule the exceptions taken to said report by defendant 
Esther W. Talbert Brewer; and 

It appearing that a proper interpretation of the agreement 
dated January 17, 1955, signed by E. S. Talbert, 

page 42 r Esther Winike.r Talbert (Brewer), S. F. -winiker 
and Emma L. ·winiker, submitted to the Court for 

construction by declaratory judgment so requires, it is AD­
JUDGED, ORDERED and DECREED that said agreemenL 
imposes no obligation whatever upon defendant \iViniker 
Lumber Company, Incorporated, for payment -of $40.00 a._.week 
to Emma L. Winik er, or any part thereof, and that said 
agreement creates and imposes a legal and binding joint and 
several obligation upon Esther \iV. Talbert Brewer and S. F. 
\iViniker to make said payments of $40.00 a ·week to Emma L. 
W"iniker for her lifetime. · 

It is further ADJUDGED, ORDERED and DECREED 
that said obligation for payment of the sum of $40.00 a week 
to Emma. L. vViniker for her lifetime has no relationship to the 
ownership of the issued and outstanding stock of ·winiker 
Lumber Company, Incorporated, and that said liability was 
not intended to be an incident to said ownership; and that as 
between the said Emma L. \",\Tiniker, obligee, and the said 
Esther \",\T. Talbert Brewer and .S. F. Winiker, obligors, the 
said Emma L. vViniker or her duty appointed representative 
has the right to require either the said Esther W. Talbert 
Brewer or the said S. F: Winiker to pay and satisfy in full 
said weekly amount of $40.00 for her lifetime; and that de­
fendant Esther ·w. Talbert Bre-wer has failed to prove, as 
claimed, that defendant S. F. \",\Tiniker assumed and undertook 
to pay and discharge any part of said obligation imposed upon 
defendant Esther ·w. Talbert Brewer under said agreement 
of January 17, 1955, and that as between them each is obli­
gated and liable to pay and satisfy one-half of the $40.00 
weekly payment to Emma L. Winik er for he.r lifetime. 

It appearing from said Commissioner's report and the 
depositions filed therewith that said weekly payment of $40.00 
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to Emma L. Vliniker was pa.id and satisfied by Winike~· 
Lumber Company, Incorporated, through May 3, 1959, 'vith no 
payments or parts thereof having been made from said 
date, that the total amount of said weekly payments now in 

arrears at the date of this decree is $1,960.00, and 
page 43 r that said amount is owing and due by the said 

Esther ·w. Talbert Brewer and the said S. ·F. 
''Tiniker to the said Emma L. Winiker, the Court doth AD­
JUDGE, ORDER and DECREE that said amount be paid 
promptly to her by said defendants. 

It is further ADJUDGED, ORDERED and DECREED 
that said defendants Esther W. Talbert Brewer and S. F., 
Winiker shall comply with the obligation and liability imposed 
upon them under said agreement of January 17, 1955, by 
paying and satisfying the $40.00 weekly payments to Emma IJ. 
Winiker as they become due from week to week until the 
date of he:i: death. 

Defendant Esther ·w. Talbert Brewer, by counsel, excepts to 
all of the provisions of the foregoing decree. · 

The Court doth fix and allow ·out 0of the Es.fate o:f Emma L.l 
,\iVfoiker the sum of $250.00 as a fee to Vv. Bascom J or­
dan for his services in the institution and prosecution 
of this cause, which said fee shall be paid by The First 
National Bank of Danville, Committee ·of the Estate ·of Emma 
L. \Viniker, out of her said estate. 

And it appearing that. nothing further remains to be ac­
complished in this cause, it is ORDERED aJ1d DIRECTED 
tJmt defendants Esther W. Talbert Brewer and S. F. Winiker 
pay the costs thereof, and upon such payment the same shall 
be dismissed from the docket. 

Enter 4/14/60. "" 
A .. M. A . 

• • 

page 44 r 
• • • • • 

Filed in Clerk's Office, Corporation Court, Danville, Vir­
ginia, May 6th 1960. 

Attest: 
MARGARET EDMUNDS, Deputy Clerk. 
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR 

NOTICE OF APPEAL. 

Notice is hereby given to all parties to this ca.use that the 
defendant, Esther W. Talbert (Brewer), intends to appeal 
from the :final decree in this ca.use, and that said def enda.nt 
will apply for a certificate awarding an appeal to the Supreme 
Court of Appeals of Virginia., assigning as errors of the 
Chancellor the following : 

ASSIGNMENT OF ERROR. 

1. That the Chancellor er.red in :finding that Winiker Lum­
ber Company, Incorporated, is not obligated to pay to Emma 
L. ""\Viniker the sum of Forty and 00/100 ($40.00) Dollars 
per week for life, it being the contention of this def enda.nt 
that the 0orporation, through its stockholders, directors and 
office.rs, contracted to pay said Emma L. ""\Viniker Forty and 
00/100 ($40.00) Dollars per week, which contract was for 
proper consideration and duly ratified; 

2. That the Chancellor erred in :finding that this def enda.nt 
is jointly obligated with the defendant, S. F. 

page 45 ~ Winiker, to pay to Emma L. Winiker the sum of 
F.orty and 00/100 ($40.00) Dollars per week for 

life, it being the contention of this defendant that if there 
was any personal .obligation upon the defendant, Esther ""\V. 
Talbert {Brewer), to pay any part of such Forty and 00/100 
($40.00) Dollars per week to Emma L. ""\Viniker, the said 
S. F. Winiker, for good and valuable consideration, has 
assumed the entire primary liability ·of this defendant to 
Emma L. Winik er. 

ESTHER ""\i\T. TALBERT BRE""\i\TER 
By Counsel. 

CARTER & CARTER, 
Counsel for Esther ""\iV. 
Talbert (Brewer) 

B? JOHN ""\V. CARTER. 
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Landon C. Horne. 

DEPOSITIONS. 

The depositions of Landon C. Horne and others taken 
before me, T. Ryla11d Dodso11, Commissioner in Chancery 
of the Co.rporation Court of Danville, Virginia, on January 
4, 1960, a.t 10 :00 A. M., pursuant to notice, to be read as 
evidence in the above styled ca.use . 

• • • • 

Dep. 
page 2 r The witiiess, 

LANDON C. HORNE, 
being first duly sworn, deposes and says: 

Examined by Mr. J,ordan: 
Q. You a.re Mr. Landon C. Horne 1 
A. I am ; yes, sir. 

• 

Q. What is your position with The First National Bank of 
Danville~ 

A. Sr. Vice-President and Trust Officer. 
Q. Mr. Horne, did The First National Bank in July of 1959, 

qualify as Committee of the Estate of Mrs. Emma. L. \i\Tinikerr 
A. Yes, sir. 
Q. Do you have the date ·of that qualification 1 
A. On the 28th of .July, 1959. 
Q. Since that date, hasyour bank acted in that capacity~ 
A. It has. 
Q. Did you :find among the papers ·of Mrs. vViniker an 

agreement between herself and certain of her children? 
A. Yes, sir. 

Dep. 
page 3 ~ 

Mr. Bass: 

• • 

• • • 

• • 

Q. Mr. Horne, among the assets which you ha:ve as Com-
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Landon C. Horne. 

mittee, do you have a note of· Mr. St. Clair 'Viniker and a 
note of Mrs. Esther Talbert Brewer~ 

Dep. A. Yes.··· , 
page 4 ~ Q. Would you give us the dates and amounts of 

those notes~ · · .- ___ . 
A. The note of Mr. VVi'niker is dated .J anua.ry 26, 1955; face 

amount, $10,000.00. 
Q. How is it payable~ 
A. Payable on demand; interest at 6 per cent, interest being 

payable monthly. The other one is Mrs. Esther wr. Talbert, 
April 26, 1955; face amount, $10,000.00; interest at 6 per 
cent, payable monthly. 

Q. Has anything been paid on the principal of those notes~ 
A. No, not on the priiicipal; interest is current. 
Q. Do you also have a deed of trust note of the vViniker 

Lumber Company, Incorporated~ 
A. 'Ve do. 
Q. And what are the facts about that note~ 
A. Dated July 10, 1940; face amount of that, $20,000.00; 

payable six months from date; interest at 6 per cent, payable 
monthly; that is secured by deed of trust on the property 
which is owned by the 'Viniker Lumber Company; it is a first 
lien. 

Q. Has any payment been made on the principal of that 
note~ 

A. Not on the principal; interest is current. 

Mr. Meade: 

• 
Dep. 
page 6 }-

* • • 

Q. ·what is the total evaluation of the Estate which you 
took over~ 

A. That is approximately $64,000.00. 
Q. That does not include the value of the residence? 
A. No, sir. 

Dep. 
page 7 }-
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Esther W. Talbert .Brewer . 

• • • 

The witness, 

ESTHER \l.,T. TALBERT BRE\,TER, 
being first duly sw-0rn, deposes and says: 

Examined by Mr. Jordan: 
Q. Mrs. Brev;1er, your first husband was Earl S. Ta.lberU 
A. Yes. 
Q. The agreement in evidence here is dated January 17, 

1955. Is that his signature to that agreement~ 
A. Yes, the signature as a stockholder. 
Q. M.rs. Brewer, did Mr. Talbert die soon after he signed 

that agreement? 
A. He did; he died February 8. 
Q. February 8, 1955? 
A. That is right. 
Q. Did you subsequently sell all of your interest in the 

Winiker Lumber Company~ 
A. I did. 
Q. Could you give us some idea a.bout when that was? Not 

necessarily exactly. 
A. Within three months, I would say; I believe it 

Dep. was three months. 
page 8 ~ Q. ·within three months you sold all your inteTest 

in "'iniker Lumber Company? 
A. All my interest and all my obligations, and everything, 

when I sold ·out. 
Q. Now, Mrs. Brewer, who are the children of Mrs. Emma 

Winiker? 
A. First, Mrs. Marie Snibbe, and of coi1rse, Mrs. \¥alter 

Brewe.r, and S. F. Winiker, and Virginia. Hetherington. 
Q. They a.re all the children of Mrs. "'iniker? 
A. That is right. 
Q. And they a.re all living? 
A. That is right. 
Q. Mrs. Brewer, do you know of your knowledge who 

ac.tually prepared the agreement in evidence here? 
A. Yes. 
Q. "TJ10 did? 
A. My brother. 
Q. Will you tell us, please, 'vhy you signed that agreement? 
A. I believe I can. When my mother sold out to my brother 

and my husband, they had Jrnd charge of the business since 
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Esther W. Talbert Brewer. 

the death of my father. The agreement was that it was 
always intended that my brother and my husband-

Dep. 
page 9} 

A. They would have, of course, the business, and the $20,-
000.00 deed of trust would belong to my two sisters ; and tha.t 
if the business prospered, that increase would belong to. my 
husband and to my brothe.r. She decided to sell the business 
to them in January, 1955. She called my brother on the 
telephone, as well as I can remember, and told him what she 
wanted to do; and so, he proceeded to get the papers in 
order; and among them, of course, was this agreement. She 
said that-we agreed to pay her 6 per cent on these notes 
that we had made-$10,000.00 a piece-her lifetime, afte.r 
which they would be ours. The interest on the deed of trust 
at 6 per cent would be paid by the ""Tiniker Lumber Company 
her lifetime. Then, that would be paid principally to my 
sisters. It was also agreed that she would receive from the 
\tViniker Lumber Company a salary of $40.00 a week for her 
lifetime; and he brought in this agreement, which we all 
signed as interested in the "\Viniker Lumber Company, and 
as stockholders of the Winiker Lumber Company, to agree 

to pay her from the "\Viniker Lumber Company 
Dep. $40.00 a week for her lifetime-that is why I signed 
page 10} it. 

Q. For her lifetime, did I understand you to say? 
A. Yes, for lrnr lifetime. 

Mr. Meade: 
Q. Mrs. Brewer, what year did your father die? 
~<\.. 1939. 
Q. Were you married to Mr. Talbert at that time? 
A. Yes. 
Q. "\;>\T as he working at Winiker Lumber Company~ 
A. Yes. 
Q. After your father's death, I believe that you said that 
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Esther TV. Talbert Brewer. 

your brother and your husband managed ''Tiniker Lumber 
· Company? 

A. That is .right. 
Q. Your father had left all bis estate to your mother, had 

he not 1 
A. That is ,correct. 
Q. In reply to a question by Mr. Jordan, you stated that 

vour brother bad drafted this contract under con­
Dep. ~tructi0011 here. Isn't it a fact that he and your 
page 11 r husband collaborated together and worked up that 

agreement 1 
A. I don't believe so. My husband wasn't very well. He 

may have approved it, but I am sure Bud worded it. 
Q. Didn't you first say that Mr. W"iniker, your brother, 

drew the contract up, and then you later said that your 
mother called your brother and your husband to draw up the 
contract. Didn't you say that on direct examination? 

A. I don't believe so. I believe I told you she decided to sell 
the business-let them have the business-decided to go on 
and sell it to them; and she called my brother, I believe that 
night, because I happened to be up there with he.r, and she 
called him after I left the house, and told him she decided 
to go on and sell the business, and for him to do whatever 
was nec.essary. 

Q. Didn't your husband, Mr. Talbert, die suddenly~ 
A. Yes, I would say so. He hadn: 't been at all well. It was 

a shock. He did die suddenly. 
Q. Wasn't he up and about at the time this contract was 

signed? 
A. Yes, he was. 
Q. Do you know anything a.bout a prior contract dealing 

with the purchase and sale of this stock? 
A. There bad been a little agreement or understanding 

a.bout it. 
Dep. Q. "T asn 't the terms. of that informal agreement, 
page 12 r the former agreement, the same they were at the 

time you actually bought the stock? 
A. I just don't remember about that. 

• 

Q. At the time that the larger portion ·of the stock of 
';\,Tiniker Lumber Company was bought by your brother and 
your husband in January, 1955, your husband and your 
brother owned some stock in the company, did they not? 
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A. •Actually the stock was in my name-the 25 shares-that 
is all we had. 

Q. Then, at the time ,of the purchase in January, 1955, was 
a.11 the balance of the stock that was owned by Mrs. Winiker, 
there was outstanding a certificate for 25 shares in your 
name, and there was outstanding a certificate for 25 shares 
in the name of your brother 7 

A. That is right. 
Q. When were those certificates issued to you and to your 

br,other7 
A. You know I just have to guess at the time, if that is all 

right. 
Dep. · Q. Could it have been at the time the charter was 
page 13 t obtained and all the stock was issued? 

A. No, it was after the death of my father. 
Q. Y,our father owned the business as an individual~ 
A. Yes, he did. I arn not sure, I think it was 1945. My 

mother then sold to Bud and I-it was 25 shares-I think, I 
am not sure about the date, but it was back a right good while. 

Q. Mrs. Brewer,· at the time that you acquired the 25 
shares of stock, what was the consideration for that stock 7 

A. $2,500.00. . 
Q. And that money ·was actually paid to your mother 7 
A. Yes. 
Q. I don't recall whether it was paid, or whether you gave 

a note and afterwards pa.id the note 7 
A. It was pa.id to her. 
Q. Paid in cash 7 
A. Yes. 
Q. Do you know whether your brother paid in cash for his 

25 shares7 
A. Yes, as far as I know . 

Dep. 
page 14 t 

• 

• 

• 

• • 
Q. ·when did you sell your stock to your brother 7 
A. About three months, I reckon; you see, when I sold out 

my interest, it was all sold at the same time. I am not quite 
sure about the exact date. · It was in a. matter of months 
aftet my lnlsband died, I sold my interest to him. My husband 
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died February 8, 1955; aJ1d I can't give y·ou the exact da.te­
within three months after that. 

Q. At the time of your husband's death, did he own 100 
shaTes in 'i\7iniker Lumber Company? 

A. Yes. 
Q. And you owned 25 shares~ 
A. That is right. 
Q. Did you receive under bis will his 100 shares? 

A. That is right. 
Dep. Q. And all of his estate? 
page 15 r A. The boys we.re left a sma11 amount, but other 

than that, I got everything. 
Q. But you did get the 100 shares of stock? 
A. Yes. 
Q. F·or what consideration in cash or· notes did you sell 

this 125 shares of "'iniker Lumber Company stock to your 
brotherW 

A. I don't have the exact figures, but it was· some-where in 
the neighborhood of $53,000.00, plus what my husband owed 
at the factory. In other ·words, he had a car, and he took 
that over; and it was plus that; a.pproxima.tely-

Q. Approximately $60,000.00? · 
A. Approximately $60,000.00 l would say; I could get it, 

but I don't have it with me. · -
Q. Mrs. Brewer, did your niother execute a will after your 

father's death to your knowledge? 
A. Ye~. 

• • • • • 

Dep. 
page 16 r 

• • • -· • 

Q. Did she execute a. codicil to this wilU 
A. She did. 

• • • • • 

Dep. 
page 11 r 

• • 
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Q. Do you remember the approximate date ·when your 
brother told you, if he did tell you, that he wouldn't be 
further personally responsible for those payments under the 
contract? 

A. The last payment was made, I believe, the very last 
week of April. I ·would say the last Friday in April of 
1959, was when he brought that in, and said he would no 
longer be responsible. 

Q. He brought you the cheek or-
A. He brought it to my mother. I believe· he turned it 

over to my mother that week. 
Q. But you found out about it? 
A. He talked to me about it. I was there, and said he would 

no longer be responsible. . 
Q. Did you know at that time and thereafter that the In­

ternal Revenue Department had checked his 
Dep. records, and had thrown out the payment of $40.00 
page 18 r a week to Mrs. \iViniker by \iViniker Lumber Com­

pany, and that he declined to further make pay­
ment of $40.00 a week? 

Mr. Carter: F·or the benefit of the Court and the Com­
missioner, we have no objection to this line of testimony 
going into the record in that it may have bearing upon the 
notifications and intentions of M.r. S. F. vViniker. \\Te do not 
feel, however, that any ex parte determination by a rep­
resentative of the Bureau of Internal Revenue bas any effect 
upon the merits of this case. 

Q. Since that day or that night that be told you he would 
not be further responsible for the $40.00 a week up to the 
present date, has he demanded of you or asked that you re­
fund to him any part of any tax, which he may have been 
required to pay on account of this transaction? 

A. You mean ask me personally to do it? 
Q. Yes. 
A. No. 

Dep. 
page 19 r Mr .. Jordan: 

Q. Mrs. Brewer, I show you here a 1959 calendar, 
and ask you if you can give us from that calender the exact 
date of the last payment of $40.00 to your mothed 
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A. As well as I remembe.r, it was paid ·down through the 
30th of April, as near as I can recall. I am pretty sure that 
is correct. He usually paid on Friday. I am sure the records 

· from the \7\Tiniker Lumber Company would sbow it, but I 
am going to give that date, be ca.use I feel sure that is it. 

M.r. Carter: 
Q. Mrs. Brewer, in 1955, ·when this a.greeme11t dated Jan­

ua.ry 17, 1955, was made between you, Mr .. Talbert, Mr. 
vViniker and your mother, who were the then stockholders in 
the corporation 1 .. 

A. It ·would be my mother, my brother and I, right at that 
time. · 

Q. Right at that particular time~ 
A. Yes, sir. 
Q. And this transaction envisaged a. sale of the stock to 

whom1 
A. She sold the 200 shares to my brother and Earl S. 

Talbert, my husband. 

Dep. 
page 20 r Commissioner in Chancery: 

Q. Who did she intend to sell the stock to1 
A. To my husband and to my brother. 

Mr. Carter: 
Q. As I understal1C1 it, at the time the agreement was drmvn, 

25 shares of this stock was registered in your name 1 
A. Tbat is right. 
Q. 25 shares were registered in your hr.other's name, Mr. 

S. F. Winiker ~ 
A. That is right. 
Q. And 200 shares were registered in the name of your 

mother, Mrs. Emma. L. Winiker~ · 
A. Emma. L. \Viniker. 
Q. This agreement was made collateral to agreement to 

transfer the 200 shares of Mrs. Emma. L. Winiker, 100 shares 
to Earl Talbert and 100 to M.r. S. F. \Viniker, is that correct~ 

A. Yes. 
Q. \Vho constituted the officers of the corporation at that 

time~ 
A. Emma L. Winiker. 
Q. What was her title 1 
A. President. 
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S. F. vViniker. 
Dep. Q. \Vhat was his title? 
page 21 r A. I believe Vice-President is correct. Earl S. 

Talbert, Secretary and Treasurer. 
Q. \Vho constituted the Board of Directors at that time? 
A. My mother, Mrs. Emma L. Winiker, and S. F. \Viniker 

and Earl S. Talbert. · 
Q. Subsequent to the sale of your mother's stock, the stock­

holders, of course, were you, your brother and your husband., 
is that correct? 

A. Yes. 
Q. \~Tho were the officers of the corporation, after the sale 

of the stock? 
A. S. F. \Viniker, Earl S. Talbert, and I just don't re­

member hovv that was worked out. Everything happened so 
fast after that. w· e never got it actually straightened out as 
it should have been before mv husband died. 

Q. In other words, you had ~~o sfockholde1~s meeting before 
your husli>and's death? 

A. No. 
Q. I believe he died shortly thereafter? 
A. He did. 
Q. Has this $40.00 per week been paid ever since the date 

of this ag.reement? 
A. It was paid every week up until, I would say, April 30 

of this year, by \Viniker Lumber Company. 
Dep. Q. Something more than four years? 
page 22 r A. Something around three or four years. 

Q. And it was paid by the corporation? 
A. That is right. 
Q. I believe that you have testified that shortly after Mr. 

Talbert's death you negotiated with your brother concerning 
the sale of your stock? 

A. That is right. 
Q. Which I believe at that time amounted to 125 shares? 
A. Yes. 
Q. Did you make a buy or sell agreement with your brother? 
A. What do you mean buy ·Or sell? ~Te did discuss my 

buying it, as far as tha.t goes, but he said that, of course, 
he was inte.rested in buying mine, but he felt like if I bought 
from him that it would be worth a whole lot more, than if he 
buy from me. In other words, he would not offer me 1as much 
for my stock as he would ask me, if I were going to buy from 
him. 
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Q. In other words, he would not make a buy or sell agree­
ment with you~ 

A. That is right. 
Q. At the time of your husband's death, did you unde.rtake 

to make an appraisal ·of the corporation and determine its 
net value~ 

A. It was necessary in order to get the evalua-
Dep. ti on for the estate, you see. 
page 23 ~ Q. How did you go about getting this evaluation 

for the estate 1 
A. The Trust Department of Security Bank appointed a 

lumberman out of town, Mr. Edmunds from South Boston, 
because they felt like he being a good lumbe.rman, was well 
qualified to estimate the value of the business, and that is 
why he was selected; A. T. Gunn, Claude H. Martin, Jr. 
I believe they are them. 

Q. They ·were the appraisers~ 
A. Yes. 
Q. I believe at that time the corporation owned the real 

estate on which the 'iViniker Lumber Company has its offices 
now~ 

A. That is right. 
Q. What net value did the appraisal show on the corpora­

tion's worth~ 
A. M.r. Edmunds really seems be was more familiar, of 

course, the others listened more or less to what he had to 
say, they appraised the amount of stock you might say tha.t 
my husband had at that time at ar.ound $90,000.00-that vrns 
his 100 sha.res-tlrn.t did not include mine, of course; that 
was the appraisal of his estate, and he appraised it at 
around $90,000.00. 

Q. That was their estimate of the book value~ 
A. That is what he appraised it at; that was 

Dep. changed later, when I sold, you see. 
page 24 r Q. What ·was the sale price for the full 125 

shares, which you sold to your hrothed 
A. I believe we stated it was a.round $53,000.00, that is in 

round figures. 
Q. And he assumed some indebtedness~ 
A. Plus some indebtedness. 
Q. So, that. the sales price-that is the cash consideration 

plus the indebtedness-was approximately what? 
A. Approximately a.round $60,000.00. _ 
Q. Mrs. Brewer, at the time you and y.our brother dis-
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cussed the sale of your 125 shares of stock, was the matter 
of the obligation-the payment-of $40.00 per week taken 
into consideration 1 

A. That was part of the sale price. In other words, when 
my mother-what she was concerned about, of course, was 
the income that she might have for her lifetime; and since 
she received 6 per cent on the $20,000.00 which was $100.00 
a month-I pay her $50.00 a month, my brother pays her 
$50.00 a month-and then she was-

Q. Is that upon the two $10,000.00 notes 1 
A. T-vvo $10,000.00 notes; and we to pay her the 6 per cent 

her lifetime on that, plus $40.00 check, salary or compensa­
tion from \i\Tiniker Lumber Company, he.r lifetime; that was 

discussed; it was taken into consideration. 
Dep. Q. Discussed with whom 1 
page 25 r A. Down at the bank ·when my affairs were 

being settled. My brother wrote a letter to Mr. 
Carter asking that consideration be given to the obligation, 
which the Winiker Lumber Company owed to my mother; 
and it was ta.ken into consideration in the sale price that he 
made to me. 

Q. Mrs. Brewer, there were two obligations actually, one 
of which I think is admitted, which is the note secured by 
deed of trust~ · 

A. That is right. 
Q. \l\T as it deemed that the $40.00 per week was an addi­

tional obligation owed by the Company1 

Dep. 
page 26 r 

• • • • 

Q. Mrs. Brewer, I hand to you a letter over the signature 
of S. F. \Viniker, addressed to W. H. Carter, dated March 
18, 1955. \i\Tould you file a copy of this letter as Brewer Ex­

hibit 11 
Dep. A. Yes. 
page 27 r Q. Now, Mrs. Brewer, at any time during the 

negotiations for the sale of your stock to Mr. 
·winiker, did you or your agents in your presence have any 
conversation with Mr. Winiker concerning this payment of 
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$40.00 per week to your mother for the Winiker Lumber 
CompanyV 

A. It was discussed there. You know I am a little hazy 
in .regard to what was said or done. I know it was brought 
up at a meeting, and was ta.ken into consideration. 

Q. vVas this brought up in his presence' 
A. I don't remember whether he was there or not. I can 

not actually say. 

• • • • 

Q. I hand you herewith a typewritten Agreement dated 
January 10, 1951, which purports to be signed by Mrs. 
Emma L. \iViniker party of the first part, Earl S. Talbert, 
Esther \V. Talbert, party of the second pa.rt, and S. F. 
''Tiniker, party of the second part. First, I ask you whether 
that is the signature of your mother, your husband, yourself 
and your brother~ 

A. That is right, it is. 
Q. Do you remember signing that Agreement? 
A. Yes. 

Q. Now, I asked you and ask you a.gain whether 
Dep. or not-is it not true that with reference to this 
page 28 r Agreement, as well as to the Agreement of Jan­

ua.ry 17, 1955, if you didn't sign as a party to 
both Agreements' 

A. It was. We signed it as stockholders as that certainly, 
I guess, it would be a party. 

Q. But that is your signature 1 
A. Why, yes. 
Q. And you did sign the Agreement of January 17, 1955? 
A. I did. 
Q. That Agreement dated J a.nua.ry 10, 1951, states that 

the parties of the second pa.rt, that includes you and your 
husband and your brother, had already exercised an option 
theretofore given to you by your mother, and bad purchased 
25 shares ea.c11, leaving a balance of 200 shares in the name 
of your mother and still covered by the option? 

A. Yes. 
Q. Is it not true that long prior to this date of January 

10, 1951, your mother Jrnd given you and your husband and 
your hr.other the option to buy that stock she had at $100.00 
par value pe.r share? 

A. As well as I remember, in discussing the business after 
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my father died, that if my brother and my husband took 
over a11d run the business, that the business would be theirs; 
and that the deed of trust, of coutse, she would leave to 

, my sisters; that was because if they increased the 
Dep. value of the business, that would belong to them, 
page 29 r and so that I would say it was discussed from 

after my fathe.r died. 
Q. In 1946, you actually acquired 25 shares in your name 1 
A. Yes. 
Q. At $100.00 a share? 
A. Yes. 
Q. And your brother acquired 25 shares in his name'? 
A. Yes. 
Q. At the price of $100.00 per share 1 

·A. Yes. 
Q. I ask you to file this Agreement of January 10, 1951, 

signed by the parties as indicated, as Brewer Exhibit 2. 
A. Yes. 

By Mr. Meade: 
Q. ·was it your mother's plan and scheme of distribution 

of her estate at her death to leave to your othei· two sisters 
one-half of the $20,000.00 note secured by deed of trust 
on the ·winiker Lumber Company? 

A. One-half each. 
Q. And to leave to your brothe.r and either you or your 

husband a •One-half each of the 200 shares of stock which 
she held 1 

A. Yes. 

Dep. 
page 30 r 

A. Yes. 

Q. This stock having a par value of $20,000.001 
A. Yes. · 
Q ... Which was the same as the value of the 

note? 

Q. Did your mother have prepared and execute a will to 
that effect 1 

A. She did: 
Q. When the 200 shares were sold in 1955, by your mother 

to your husband and your brother, your mother took a note 
from each of them for $10,000.00 each. Did she revise her 
will or make a codicil to her will in order to take ea.re of 
the change which had been made in the type of property 
she owned 1 

A. Yes. 
Q. Mrs. Brewer, at the time that this Agreement of Jan-
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uary 10, 1951, aJ1d at the time of the Ag1·eement of January 
17, 1955, both of which were signed by the same parties, 
namely: Mrs. Emma L. \i\Tiniker, Esther W. Talbert, S. F'. 
Winiker and Earl S. Talbe11t, did· either Mrs. \Viniker, your 
mother, or you a11d your husband or Mr. S. F. Winiker, 
your brother, have counseH Were you represented by coun­
sel in those transactions~ Attorneys~ 

A. No, we just discussed it. 
Q. You discussed it and did the negotiations among your­

selves f 

Dep. 
page 31 r 

not come 
did they~ 

A. No. 

A. Tha.t is right. 
Q. \Vithout the advice of counsel~ 
A. Yes. 
Q. As a matter of fact, counsel-attorneys-did 

into the picture until after Mr. Talbert's death, 

By Mr. Bass: 
Q. Mrs. Brewer, how old is your mother now 1 
A. She is 84 now. 
Q. So, at the time of this Agreement which was five years 

ago, she was about 79 years old? 
A. Yes. 
Q. \Vhat was the condition of her health in January, 1955, 

at the time of this Agreement~ 
A. As I remember her health was all right. She was up 

and about looking after her own business, and she was. all 
right. 

Q. Has her health declined cousiderably during the last 
year or twof 

A. During the last year or two it bas, yes. 
Q. At the present time she is, ·of course, physically m1d 

mentally incapable of looking after her affairs 1 
A. That is cori·ect. 
Q. As I understand, the Agreement in J anua.ry, 1955, for 

the sale of Mrs. W"iniker 's stock, it was to be for 
Dep. $10,000.00 each 100 shares 1 
page 32 r A. Yes. 

Q. \i\1 as it a. part of the consideration for the 
sale of the stock that the $40.00 per week would be paid to 
hed 

Was it a part of the .consideration for the sale of the 
stock by Mrs. \i\Tiniker that the $40.00 pe.r week would be pa.id 
to herf 
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A. As I understand it, yes, it was a part. 
Q. That was all discussed at the same time~ 
A. Yes, the ·winiker Lumber Company would pay her 

$40.00 a week her lifetime as part of the consideration of the 
sale of the stock. That was part of what she was to get. 

Q. Under this Agreement who was to see that these pay­
ments of $40.00 per week were made~ 

A. It was the business, the v\Tiniker Lumber Company; 
tha.t was the Agreement, that the \Viniker Lumber Company 
be responsible for those payments. 

Q. -Why is it that the \7\Tiniker Lumber Company was not 
a party to this Agreement 1 

A. The only thing I can account for it was my brother is 
not a lawyer, and it was just supposed to be made between 
us. \7\T e never realized it would come up as a hearing. It was 
made just between us, so that we would have the under-

standing, and it ·was not made-no doubt if it had 
Dep. · been made by a lawyer, it probably would have 
page 33 f been. \iV e signed it as stockholders of \7\Tiniker 

Lumber Company; that was certainly the intent. 

Q. After this Agreement for the sale of the stock was 
entered into by Mrs. \Viniker and the other parties listed on 
the written Agreement of January 17, 1955, to whom was 
the stock transferred by Mrs. \7\Tiniker~ 

A. It was transferred to my brother and to my husband. 
Q. \7\Tas it transferred about the date of January 17, 1955~ 
A. Yes, it was .right in there. 
Q. Prior to the sale and transfer of the stock by Mrs. 

\Viniker, did Mrs. \7\Tiniker receive any dividends on her 
stock1 

A. She certainly did. 
Q. Do you know how much that amounted to each year1 
A. I can't give it to you accuratel~T' because the records 

would show it at the factory, but they ·were divided equally, 
so far as I know, I believe equally between my mother, my 

husband and my brother. 
Dep. Q. You mean the dividends~ 
page 34 r A. Yes, wbateve.r they declared. 

Q. \Vhy did your husband and brother receive 
equal dividends ·with your mother~ 

A. This was the way they worked it at the factory. They 
paid themselves or my mother you might say paid themselves 
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a small salary. Then, at the end of the year they said if the 
business made a profit, that this profit, not all of it, but 
whatever they decided on, would be divided equally among 
the three. They called it a bonus or dividend or something. 

Q. Was _that equal distribution of the bonus ma.de regard­
less of the number of shares that the three people held 7 

A. Yes. 
Q. Then, you say in addition to that your brother and 

your husband drew a. salary from the corporation during the 
vear~ · 
v A. Of course. 

Q. Do you know how much salary they drew7 
A. I am sorry I just can't give you that accurately. I ·will 

be glad to do it. I will bring my income tax returns down 
here and show it to you, but I don't remember. 

Q. Going back to the time of y.our father's death, was this 
a thriving prosi)erous business at the time of your father's 
death 7 

A. Actually no, because at that time we were 
Dep. sort of in a depression, and things had not gone 
page 35 r too well with the factory a.t that time. In fact 

he had not completed paying for his pa.rt of the 
faetory that he bad bought out, and things were not too 
prosperous at that time. 

• • • • • 

Dep. Q. ~In t.l1is total Agreement which you all made 
page 36 ~ with your mother for the purchase of this stock, 

did you all figure out how much income she would 
receive on the total and from this Agreement of $40.00 per 
weeld 'J~hat is in connection with the Agreement, did you all 
figure out how nrncb income your mother would receive 7 

A. She was to receive that $40.00 her lifetime, and with 
the 6 per cent on the $20,000.00, which was $100.00 and then 
the $100.00 which she would receive from Bud and I, which 
was $50.00 a piece, we were figuring 6 per cent, and the 
$40.00 and a little other income would be sufficient for her 
lifetime. 

Q. Diel she Rt the same time make the codicil to the will 
whereby she provided that these $10,000.00 notes would go 
to yon all at her death 1 

A. Yes. 
Q. So that it was figured and determined how much income 
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she would need and receive from these various· tSoutce·s. at 
the time the sale was madel 

A. Yes, sir. 

Dep. 
page 37 ~ 

• 

.• 

• • 

Q. Mrs. Brewer, prior to the Agreement of 1955, was your 
mother drawing any salary on a weekly or monthly basis 
from \Viniker Lumber Company? 

A. She has drawn a salary of $40.00 a week for years and 
years, so· far ·as I know. 

Q. Does that antedate the Agreement. of 1955? Did she 
draw this $40.00 per week prior to the Agreement. of 1955? 

A. Oh, Yes. 

Q. Now, was your mother actively engaged in this business 
at any time? 

A. \Vell, mama I would say in a way no. She would at times 
sign checks; she would go down there; of course, mama vvas 
not familiar with the business; and she would go down there 

and call herself checking on the boys. Then, of 
Dep. . course, when they had their meetings, they always 
page 38 r met, and she naturally was at these stockholder's 

meetings, but. they would discuss business with 
her, and she kept a pretty close watch on them. 

Q. Did she keep the books there or give business advice or 
anything of that sort? 

A. No. I wonld say she gave business advice. 
Q. \Va·s this comprehensive business advice, or just her 

ideas a.bout. the business in general? 
A. \Vell, they would talk to her about it, and t.bey would 

discuss-maybe something 1fould come up, they would talk 
with her about it. Mama was a right good business woman . 

. •· • • • 
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Dep. 
page 45 r S. F. WINIKER, 

being first duly sworn, deposes and says : 

DIRECT. EXAMINATION. 

By Mr. Jordan : 
Q. Did you' as President of '\iViniker Lu'inber Company, 

Incorporated enter into an Ag.reement dated July 31, 1959, 
for the sale of the principal assets of that business~ 

A. I did. 
Q. Was there a subsequent amendment to that agreement 

dated in Aug11st, I believe, ·of 1959 ~ 
A. Yes, I believe so. 
·Q. '\i\That is the status of the transfer of the assets pursuant 

to that agreement as of this date~ 
A. Let me get that straight. 
Q. Has the sale for all intm1ts and purposes been com­

pleted pursuant to the Agreement? 
A. Yes, the sale has been completed so far as the people 

taking over the assets of the corporation and paying me so 
much per month. 

Q. Then, very briefly, Mr. vViniker, as far as· I am con­
cerned, what was the method of consideration for this sale 1 

A. The physical assets, of course, the land, buildings, 
trucks, equipment, inventory, accounts receivable, notes pay­
able-

Dep. 
page 46 ~ 

"' 

Q. How much cash was paid? 

"' 

A. Total $8,000.00 was paid in cash. 

"' 

"' 

Q. Approximately what was the total consideration? 
A. $161,000.00 and something; I don't have it; it is in the 

Agreement possibly. $161,355.08. 
Q. Sales price of the business was $161,355.08? 
A. That is right. 
Q. Of which amount you received $8,000.00 in cash? 
A. Yes, sir. 
Q. The balance of that figure is represented by notes? 
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A. Notes. 
Q. To whom are the notes payable 1 
A. To 

1
vViniker Lumber Company. 

Q. \Vhat are the monthly payments provided for those 
notes~ 

A. $416.67 a piece, or $1250.01. 

• • • • • 

Dep. 
4...,, l page r 

• • 

Q. Payable over 15 years 1 
A. Yes, approximately 15; it wasn't worked over the 

yearly basis. 
Q. \~Tas the rate of interest 6 per cenU 
A. 6 per cent. 
I ·would like to make a statem.ent on this. That included 

guaranteeing all the accounts on the books or notes receivable 
I know one account of $20,000.00 is gone broke already. \\Te 
have another account somewhere around $3500.00 that we 
are not too sure about. \~That that will leave, I don't know; 
that bas to come off. · · 

By Mr. Meade: 

Dep. 
page 52 r 

• 

• 

• 

• • 

• • • 

Q. Did your father leave your mother all his estate 1 
A. Yes. 
Q. After your father's death, did you and Mr. Talbert 

. manage and continue the business of \Viniker Lumber Com­
pa.ny 1 

A. Yes. 
Q. Did you undertake such management at the request of 

your mot.her~ 
A. Yes. 



Esther ·w. Talbert Brewer v. First National Bank 31 

Dep. 
page 53 r 

• 

• 

• 

S. F. TiViniker . 

• 

• • • 

Q. You and Mr. Talbert managed the business for your 
mother, and after you incorporated how much stock was 
issued to her? 

A. 250 shares of stock. 
Q. At the time of the issurance of that stock, was there a 

dead of trust given by the corporation to her? 
A. At the time of incorporation a deed of trust was given 

to her. 
Q. Is that the deed of trust about which we have been talk­

ing today to secure a $20,000.00 note? 
A. That is right. 
Q. Did you and Mr. Talbert continue the ma11agement of 

this business up until 1946, when you and Mrs. Talbert ac­
quired some stock in the corporation? 

A. Yes. 
Q. V\T as your mother an officer during that time? 
A. She was the President, yes. 
Q. Did she have any duties she performed at the office? Did 

she come to the office at any time or during any periods of 
time? 

A. She might come down once a month saying 
Dep. she came to check on us. 
page 54 r Q. But did she have 1a regular job, or did she 

come regularly? 
A.No. 
Q. "T as she on the payroll after the business was mcor-

porated? 
A. Yes. 
Q. "'\i\That was her weekly or monthly pa.y? 
A. $40 .. 00 a week. 
Q. Did those payments continue tl1roughout t1Je beginning 

of the corporation up until the time the 200 shares were sold 
by her to you and Mr. Talbert? 

A. Yes. 

• • • • • 

Q. In 1946, how many shares of stock did you acquiret 
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A. 25. 
Q. How much did you pay for them 1 
A. $2,500.00. 
Q. How many shares did your sister, Mrs. Esther -\V. 

Talbert, acquire 1 
A. 25 . 
. Q. How much did she pay for them? 
A. $2,500.00. . 

Dep. 
page 55 r 

• • • • • 

Q. Then afte.r 1946, the stockholders of the c.oinpany 
were your mother, Mrs. Emma L. \Viniker, your sister, Mrs. 
Esther \V. Talbert, and yourselH 

A. Right. 
Q. And did the officers· continue as they had been r Did 

your mother continue as President? 
A. Yes. . 
Q. \Vho was Vice-President 1 
A. I was. 
Q. Who was Secretary-Treasurer1 
A. Talbert was Secretary, and I don't know, it seems vague 

in my mind now, because at times he signed as Secretary and 
Treasurer; to start off with I think my in other was President 
and Treasurer, but Thave forgotten the time that happened, 
or when it happened. · 

Q. I hand you a signed copy of an ag.reement, -\vhich bas 
been filed as Brewer' Exhibit 2. Do you remember that agree-
ment and when it was signed? · 

A. \iVell, it was dated the 10th of January, wl1ich I a.ssume 
that is the correct date, signed by my mother; Earl Talbert, 
Esther vV. T:a.lhert and S. F'. Winiker, my signature, and it 
looks like the signature 'of the othe.rs: · · .-

Q. Was the contract of January 17, 1955, sig1i.ed by the same 
parties, executed pursuant tO the option given in this ag]·ee­

ment, which you have in your hand marked Brewer 
Dep. Exhibit 21 
page 56 ~ A. Yes, it' was. 

Q. At _ ~h~ beginning of the v\Tiniker Lumber 
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Company, when the $20,000.00 note was signed, who was that 
note signed by, do you remember 7 The $20,000.00 note~ 

A. Sig1ied by me, I believe I signed as Vice-President, 
and Earl Talbert signed it as Secretary, I think. 

Q. Was it a note of the \iViniker Lumber Company~ 
A. ·winiker Lumber Company, Incorporated . 

Dep. 
page 58 r 

• 

• 

• • 

Q. Mr. ViTiniker, after you and Mr. Talbert acquired the 
200 shares of stock under the contract of Janua.ry 17, 1955, 
was your mother carried on the payroll and the records of the 
corporation until Mr. Talbert's death and thereafter up until 
the present time~ 

A. Up until the latter part of April, 1959. 
Q. \i\Tha.t happened the latter part of April, 1959? 
A. That was right after the Internal Revenue moved in. 
Q. Did they check your recdrds and assess you \Vith any 

taxes of any kind~ 
A. Yes, sir. 
Q. With reference to Winiker Lumber Company, Inco:r­

porated, first, v.7as the~did a represe1'1tative of the Internal 
Revenue ·Service check your books and confer with you a.bout 

the deduction which you had made on account· of 
Dep. weekly salary paid to your mother over the last 
page 59 ~ several yea.rs, and which you had shown as a busi-

ness deduction or opera.ting expense~ 
A. Yes, sir. 
Q. Did he disallow those deductioj1S? ' 
A. $2,080.00 a year for thr.ee years . 

• • • .. 
Dep. 

• 

page 63 ~ Q. Are you·. a:ccepting. that report, a.nd a.re you 
going to pay the tax;· or what are you doing with 

iH 
A. I was advised to accep"t the report of the corporation, but 

not to accept the personal one, and I have objected to it 
through the Richmond office. · · · 
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• • 

Q. Mr. "\Viniker, you have heard Mrs. Brewer state that 
stock in the "\Viniker Lumber Company owned and left by her 
husband was appraised at $90,000.00, and that Mr. Edmunds, 
who is in the lumber business, was one of the three appraisers, 

and the other two appraisers more or less con­
Dep. formed to his opinions and ideas, as he was a 
page 64 r lumberman. Did Mr. Edmunds or any of the so 

called appraisers come to your office and ask the 
right to look at your books and records or any financial 
statements 1 

A. I don't recall any such requests. I do recall seeing Mr. 
Edmunds down the.re one time, and saying, ''How do you do, 
Mr. Edmunds," and that is about the extent of our con­
versation, if you want to call that conversation . 

• 

Dep. 
page 67 r 

• 

Mr. Carter: 

• • 

Dep. 
page 68 ~ 

• .. 
Q. Who is presently stockholder of "\Viniker Lumber Com­

pany, Incorporated 1 
A. Well, I have got some stock in my wife's name, I think 

$5,000.00. When I sa.y $5,000.00, we had our stock changed 
from $100.00 a share to $1.00 a share some time ago ; In other 
words reducing the price per share from $100.00 to $1.00; so, I 
have $45,000.00 and she has $5,000.00. · 

Q. 50,000 shares outstanding? -
A. Right. 
Q. Does this represent the hiitial 250 shares that was 

issued initially? · 
A. Sometime I believe it was in 1956 or 1957, after buying 
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the Talbert interest we took in at that time their interest 
as treasury stock. Then we bad th!') treasury stock in 1958 

canceled. So, this represents the total amount of 
Dep. stock in the company. 
page 69 r ·Q. Let me see if I understand this. At the time 

you bought in the Talbert interest, Mrs. Talbert. 
had 25 shares, which she bought from her mother, 100 shares 
which devolved to her by inheritance from Mr. Talbert, you 
at that time had 125 shares. The corporation in effect pur­
chased the 125 shares belonging to Mrs. Brewer and this 
was .retired as treasnrv stock? 

A. Yes. ·' 
Q. And about 1958 this 125 shares was canceled. Is that. 

correct? 
A, I think that is the date. 
Q. And then you issued some 5,000 shares for the.­
A. No. We had a stock par value change. 
Q. You changed the par value, and you issued new certifi­

cates? 
A. That is right. 
Q. But those new certificates represented the 125 shares 

you initially had? 
A. Riglit. 
Q. Of those 5,000 shares issued in Mrs. Winiker's name, 

did she give money consideration for them, or was that simply 
a gift from you to her? 

A, At one time she inherited some money and done certain 
things with it, and I felt like to repay her I should 

Dep. give her some stock. 
page 70 r Q. ·was there a binding contract between the two 

of you? 
A. No. 
Q. You felt like it was a moral contract to her~ 
A. Yes. 
Q. So, you issued some 5,000 shares to her? 
A. Yes, 
Q. Are there any creditors of the corporation other than 

the Estate of Mrs. Winiker today, who were creditors of tJJe 
corporation in 1955, when you purchased the stock interest of, 
when the two stock interests were purchased by you and l\fr. 
Talbert f.rom vour mother? Are there anv creditors who 
existed at the time the stock was bought fron1' your mother by 
you and Mr. Talbert, who are now existing, other than her 
estate? 

A. You are asking me if there are any c.reditors besides my 
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mother's estate against the corporation, is that right 7 
Q. yes, if there a.re any creditors to whom you owed money 

in 1955, who have not been fully paid for those obligations, 
who were owed in 1955, except your mother's estate~ 

A. At this time due to the events that have taken place, 
there a.re no creditors at all of Wfoiker Lumber Company, 
Incorporated, at this time. 

Dep. 
page 71 ~ 

* 

Q. In 1955 I believe that your mother called you after she 
had given some consideration fo selling the remaining 200 
shares in the company to you and Earl Talbert. Is that 
correct~ 

A. I don't remember any such call right now. 
Q. Did you discuss it with he.r ~ Did you approach her 1 Did 

she appNach you~ 
A. \Ve three approached her prior to the actual deal, of 

course. 
Q. \iVho initiated the deal is what I am trying to deter­

mine~ 
A. The ma.n who first brought it up is not Jiving toda'.y. 
Q. I take it you mean Mr. TalberU · 

A. Mr. ·Talbert. 
Dep. Q. \Vho proposed the terms of the agreement 7 
page 72 r A. What terms are you speaking oH . 

Q. fo other words, what you would pay per share 
for the stock 7 

A. I don't know that anybody proposed anything, becaiJSe 
we already had it down one time in ·writing as to wbat ·we 
would pay for the stock. You are talking· about tbe deal 
with my mother; ·oi· the deal with the others. 

Q. I am talking about the deal with your mother? 
A. vVe already had it dowi1 once inwritirtg. 
Q. This deal about the $40.00 a. \\reek was put into the con­

tract in 1955, or into the agreement which ·was co1lateral to 
the sale of the stock in 1955. Whose idea was that that the 
$40.00 per week be paid to your· mother. out of the corpora-
tion 7 · 

A. Mr. Carter, you ate asking somewhat ofaii embarrassing 
question, becans(l I didn't write it (l(;nvn; Earl Talbert didn't 
write it down;' and I don't j"eM'll who brought it up firnt. 
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I remember there was some discussion; I bate to ref er to 
him, because be is not here. If I remember correctly, he 
told me that Mrs. Hazelwood-he had talked to Jimmy White­
hurst, and that they were paying at that time Mrs. Hazelwood 

so much salary per week. I might have said may­
Dep. be we can do that for mother to get her to sell the 
page 73 r stock to us. I might have said that, I don't know, 

or he might have suggested that. I don't recall 
now. 

Q. In any event between the three of you, that is Mr. and 
Mrs. Talbert a11d you, it ·was determined by agreement that 
there would be paid to your mother this $40.00 per week out 
of the corporate treasury7 

In other words, you all determined that 7 
A. Out of the corporate treasury, no. \Ve agreed to put 

her on the payroll. 
Q. In other words, it 'vas agreed between the three of you 

that Mrs. Winilrnr would be placed on the payroll at the rate 
of $40.00 per week 7 

A. That is right. 
Q. And this was something in addition to the ·opfion price 

that bad been quoted to you, or in the agreement of January 
10, 1951. Is that correct' 

A. No option that we ever talked about included any such 
agreement as to a payment per share or $40.00 a week. The 
only option we bad was to buy the stock at so much. It was 
not a part of it, no. 

At the time we had the option. In order to get her to close 
the option, then this offer was made that we would put her 
on the payroll, ior books. 

Q. In other words, you were-had knowledge 
Dep. . ·that it \vas· necessary in order to· get her to 
page 74 r trarisfer the balance of the stock that you would 

have· to put her on the payroll at the same time 7 
A. She was already on the payroll. 
Q. But you would have to keep 1Jer on t1Je payroll 7 
A. That is right. 
·Q. You did not feel that this was a legal bond, but that you 

Jrnd to do that to induce her to transfer the stock without 
having to force the terms of the option 7 

A. You a.re putting in there ·sncb as· 1ega.l that I felt like 
legally we couldn't do it. No such thought entered my mind: 
dou 't think it entered Talbert 'if miud; or Mrs: Talbert's mind 
ch~·any1Jody else's mind: We ·were not trying to do anything 
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shady, legally or morally, or otherwise. Vv e were just trying 
to do something to induce my mother to sell us the stock. 

Q. Mr. Winiker, I think you misconstrued my question. My 
question was I was simply asking if you all did not make 
this extra inducement to Mrs ... Winiker to induce he.r to trans­
fer the stock, even though you felt that legally you could en­
force the option; actually you felt that rather than having 
to enforce it legally, it would be easier to induce Mrs. \iViniker 
to carry out the terms of the ·option by simply stating you 

would put her on the payroll? 
Dep. A. I only speak for myself right here. No 
page 75 r thought entered my mind about forcing my mother 

to sell that stock, legally or otherwise, at that 
time. 

Q. I understand that, but you felt that may be she would 
not be happy with the option that she had given theretofore of 
permitting you all to buy at par value, unless there was some 
added inducement? 

A. No, sir, that was not considered so far as I know. 
,Just to be frank with you, Mr. Carter, and I still hate to bring 
this up, because this man was a. very good friend of mine. 
Earl Talbott prior to any talk to my mother was the first 
one to say he -wanted to get the stock in our names. I don't 
think he was talking about doing it in a substandard fashion 
or anything. He was open and a.hove board with it, and we 
were talking down at the plant during that, and he said, "I 
think we should try to get that stock in our names if we can," 
and that is what started the whole thing, right there. I 
hate to keep on talking about some.body like that, that is gone. 
In fact, one day he worked up a. price on a deal, and told me 
that the stock-he said, ''Look like half interest in this 
place should be worth $33,000.00 or $34,000.00. '' I didn't ask 

him in writing; I guess I should have; I would 
Dep. probably be a lot better off, had I done so. 
page 76 r Q. Mr. \Viniker, just for the record, I would like 

to get one thing clear. I am not trying to em­
barrass you. I am not trying to make any implications that 
there was anything improper about the transaction of the 
purchase of your mother's stock. I am simply trying to deter­
mine the consideration paid for the stock, and the circum­
stances surrounding the transaction. 

Now, Mr. Winiker, I understand that the Bureau of Inter­
nal Revenue determined for its purposes that this payment 
was not a valid business deduction of the corporation, and 
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for that reason disallowed the payments to your mother for a 
period of three years, and that this finding of the Bureau 
of Internal R.evenue was not contested by the corporation. 
In ·other ·words, you accepted that finding of the Bureau of 
Internal Revenue f 

A. You mean I just laid down and let them run over me like 
thatf 

Q. Yes. 
A. ·wen, if you go to one party, an attorney, and he says you 

better go to your accountant, and then you go to the account­
ant, and meet with the people, and they come back with your 
delinquency, what are you going to do. After consulting my 
attorney and accountant and after meeting with the Internal 

Revenue officials, we decided not to further contest 
Dep. the matter. 
page 77 r Q. Now, Mr. °'Viniker, let me ask you this. There 

were other items which were in dispute other than 
this matter concerning the payments by your corporation to 
your mother, were there not W 

A. In dispute f 
Q >7 • . _}_es, sir. 
A. There were items such a.s for the automobile you are 

running; we are going to charge you so much a month for 
using that because when you go to lunch, that is a personnl 
thing; so, tbey charged me $50.00 per month for that. Tbe 
depreciation on some items they said you can't take that fast 
depreciation; you will have to slow clown on that. There is 
an item of $2,080.00 for three years that, I am inclined to thinlr 
Mr. Horne's idea a bout the tax is pretty close to correct, be­
cause they show it 30 per cent tax rate; tax rate used 30 per 
cent; so that would be about right, I think. 

Q. Mr. Winiker, were there any disputed items that the 
Government allowed your Items that they at first disallowed 
and consequently allowed-to you, even though they were in 
dispute~ 

A. I don't recall any items they disallowed and allowed me, 
lJO. 

Q. Did you compromise this with them or did you pay them 
privately the. computation that bad been made by 

Dep. the Bureau of Internal Revenue~ 
page 78 r A. So far as compromising, we clidn 't make 110 

compromise or anything. V1T e did go in there and 
find some things probably we had not claimed on the returns 
that they had made allowances for; but so far as com pro-
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mising, I don't know he said if you do this year to that, if 
that is what you mean. For instance here is some co'ntribu­
tions it shows in here, and it showed a carry over· from one 
year. Then they showed additional contributions. Here it is, 
if you want to see it; I don't know . 

• * • • • 

Dep. 
page 79 r 

• • 

Mr. Bass: 

.. • • 

Dep. 
page 81 r 

* • • • • 

Q. Yes. You mentioned your salary. I was interested in 
how much the bonus a.mounted to. 

Dep. A. One or two years we paid $4,000.00 a. piece in 
page 82 ~ bonuses. Some yea.rs $3,000.00 prior to those. 

Q. You think it was $4,000.00 in 1954 prior to the 
sale of the stock~ 

A. I believe so. 1951, 1952, 1953 and 1954, $4,000.00 is what 
we paid my mother in bonuses. · 

Q. You and Mr. Talbert received the same amount~ 
A. Yes, sir. 

... .. • 

Mr. Meade: 

• * 

Dep. 
page 83 r Q. Are you represented by an accountant before 

the Internal Revenue Department~ 
A. No, Mr. Meade, not right now, because as you kno-\v, 

there is a certain a.mount in there around $1,700.00 or $1,-



Esther ·w. 'Talbert Brewer v. First National Bank 4:1 

S. F. tVin.ilcer. 

800.00, ma.ybe $2,000.00, by tbe time they finish with it. I 
don't know that I could get anybody to go down to Richmond, 
certainly not an attorney; they don't want to fool with any­
thing that small. If it was $100,000.00 they ·were talking 
about, I could get an attorney right now. I don't have any­
bod)' going down there. I have been talking to Lee Man­
ning from time to tinie, when it comes up. 

Q. You are going to have a hearing down there, and you are 
going to appear for yourselH 

A. Y cs, he said I could do as we]] for myself, as anyone ap­
pearing with me. 

• 

Dep. 
page 84 ~ 

• 

Mr. Carter: . 
Q. 'When you paid this sixty some odd thousand dollars that 

was not entirely for the stock purchase, was it? 
A. A check ·was given to the parties involved, $60,310.00 

in round figures-that doesn't give you the exact figures. 
Q. But. part. of that was for purchase of furniture, was it 

11ot? 
Dep. A. I received back from the estate it looks like 
page 85 r $5,910.00. 

Q. ·what was that for? 
A. Account of E. S. Talbert a11d 1954 Ford Sedan paid for 

by the company. 
Q. That was paid by the corporation, not you~ 
A. All this was paid that way. The compa.ny's check 

went in to pay that $60,300.00. 
Q. Y-ou bought some furniture from Mrs. Talbert at that 

time, did you not? 
A. Not: at: that time, no. 
Q. Did you pay for it at that time in that same transact.ion. 
A. No, that was some other deal prior to that. 

• • • 

The witness, 
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being recalled, testified as follows: 

Examined by Mr. Carter: 
Q. Mrs. Brewer, at the time that you negotiated with your 

brother a.bout the sale of your interest in the stock in the 
vViniker corporation, did you have any conversation with him 

· about this $40.00 per ·week that was being paid by 
Dep. the corporation to your mother? 
page 86 ( A. I met with Bud down in the factory, I would 

say within three months after Earl died, and we 
discussed-

Q. 'l\T as this before or after the sale was consumated 7 
A. It would be before. 
Q. When you speak of Bud, you are speaking of Mr. 

'iViniker ~ 
A. Yes. 
And we discussed him buying my interest in the factory. 

I might say I was not qualified to run a lumber company, 
and I did not feel that we could work together; so, I figured 
up what I felt like would be right-what I thought he could 
pay me for the company-what would be right; and he asked 
me to take into consideration the moneys that he ·would pay to 
my mot.her. In other words, it would take into consideration 
in buying from me the $40.00 a week, which the company 
would pay. 

Q. Was· that specifically discussed 7 
A. It was. It was brought up for me to take that into 

consideration. It was taken into consideration, when he 
purchased the factory, and the fact that you can see tbe 
difference from what he got and what I got out of it, because 

I was-owned-50 per cent of it-that is mv Jms­
Dep. band's estate and mine together comprised 50 per 
page 87 ~ cent; and it was discussed at that time and when 

we-I-sold out to him at that time, I would say. 
I asked him about me buying out his interest; and he felt 
like that he could not pay me as much as he would turn 
around and have to ask me for it. In other words, I would 
have to pay him more, if I bought from him than if he were 
buying mine. I don't know whether that is clear or not, but 
he-when I sold out he assumed the obligation, I mem1 he 
bought everything, and he did assume this $40.00 a week obli­
gation to my mother, and the factory continued to pay it; 
the.re was no question about who would pay it, and who 
would assume the responsibility; and it most certainly was 
brought up. 

Q. Now, Mrs. Brewer, at tl1e time that Mr. Edmunds, Mr. 
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Martin and .Mr. Gunn appraised your interest in this business 
to determine the book value of it, were you able to obtain 
for them the facts as to the accounts .receivable, the accounts 
payable of the corporation? 

A. I did have some papers to show that, yes. 
Q. Where did you obtain these papers? 
A. I obtained them from the factory. 
Q. You went ·over the books yourselH 
A. I did not go over them; I got the information. 

Q. \;>\T as the information in your judgment accu-
Dep. rate? 
page 88 ~ A. Yes. 

Q. Did this give them a picture of the accounts 
receivable aJ1d the accounts payable of the corporation at 
tlrnt time? 

A. Yes. 
Q. Did they take that factor into consideration along with 

the physical assets of the corporation in determining the net 
worth~ 

A. Yes. 
Q. I believe they determined the book value ·or net worth 

of your stock somewhere in the neighborhood of $90,000.00? 

.. 

Dep. 
page 89 ~ 

• • • 

Mr . .Meade: 

.. •· • 

Dep. 
91 ~ page 

.. • • • • 

Q. To whom was the check of .Mr. \Viniker in payment of the 
stock made? To you individually or to the Estate? 

A. No, to the Estate-the Bank was handling it. 
Q. Did you or the bank as Executor or Administratrix of 

the will, I guess, I don't know which it was-did you or the 
bank have any writing of any kind or description between you 
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and the bank or the bank and Mr. vViniker as to the sale 
or purchase of this stock 7 

A. \Ve have that letter that Mr. Winiker wrote to the bank. 
Q. Outside of that letter do you have anything else 7 
A. Not to my knowledge; they have all the papers; they 

may have something. 
Q. That letter has been filed as an exhibit~ 
A. That letter has been filed; not to my knowledge was there 

any other written-
Q. There was no written contract between you two-or 

between him and the bank~ 
A. Not to my kno-wledge; I don't believe so. 
Q'. There a.re no further letters so far as you lrnow ~ 
A. I don't think so. 
Q. Did Mr. ·winiker and your husband talk over with you 

prior to the purchase of your mother's stock, ac­
Dep. quiring that stock or obtaining it or buying it from 
page 92 ~ your mothed In other words, were you in on the 

conversation with them about buying the stock7 
A. I am sure I was in on some of it, because we had talked 

on and off about it for quite some time. 
Q. And both Mr. \Viniker and Mr. Talbert had been man­

aging and di.rectors of the business from the time of your 
father's death up until the time you bought the stock~ 

A. Yes. 
Q. They had devoted their full time to it 7 
A. That is right; yes, they did. 
Q. And all three of you thought that you were entitled to, or 

had a right to buy the stock at a price a.greed on 7 
A Yes, because my mother had said all the stock as far as 

she was concerned, that was the way she wanted it. 
Q. You had a written option from January 10, 1951 at 

$100.00 a share, and that option stated that you had there­
tofore, I believe in 1946, bought some of the stock at that 
price7 

A. That is correct. 
Q. So, as time went on, you three had discussed t11e possible 

acquisition of this balance of ber stock? 
A. Yes. 
Q. This ag;reement here of .January 7, 1955, do you remem­

ber discussing the contents of that agreement 
0

before you 
actually signed it~ That is the one about paying 

Dep. the $40.00 a week~ . 
page 93 r A. I do not remember discussing it. 

Q. Do you remember your husband telling you 
about the plan~ 
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A. I know that Bud, Mr. vViniker rather, brought this up. 
He had written this agreement. It had, I am sure that it had 
been decided upon what was to be done, but as to the wording 
of it, I had nothing to do with that. 

Q. You don't know whose language it is~ 
A. I am sure Bud, or Mr. \Viniker, wrote it. 
Q. When they brought it to your home you read it~ 
A. That is 'right . 

. Q. It met with your full approvaH 
A. Yes. 
Q. You knew that it made no difference whether your hus­

band got the stock or whether you took it initially, sooner or 
later it would be your stock, if he died :first. You expressed 
confidence in that ag.reement. and signed it for the purpose of 
making that consent to payment to your mother of $40.00 a 
week during her lifetime. 

A. The concession was it states in here that this $40.00 
a week would be paid by the \Viniker Lumber Company. 

Q. Where does it say that~ 
Dep. A. They, as operators of the \Viniker Lumber 
page 94 r Company, Incorporated, wm list the party of the 

second part on the pay.roll of the corporation's 
boo!rs and pay to her at least $40.00 a week, regardless of 
whether or not she retains stock in the corporation, as long 
as the party of the second part lives. 

Q. The ·winiker Lumber Company didn't sign that agree­
ment, did they~ 

A. I know it was meant to bind the \Viniker Lumber Com­
pa11y. 

Q. Tbe stock 'vasn 't tr an sf erred until eleven days after 
.January 17, 1955; it was transferred out of your mot.her to 
Mr. Talbert and Mr. \i\Tiniker about eleven days after this so 
called agreement was signed by you and your husband and 
Mr. Winiker and your mother. During that-preceding 
January 28, 1955, was there any kind ;of written agreement 
or contract of any kind for the sale to Mr. Talbert and Mr. 
\.\Tiniker o'f this 200 shares of stock o-w11ed by your mother? 

A. Any kind of written agreement~ 
Q. \i\Tritten agreemenU \i\Tas there anything in writing 

about thaH 
· A. Not to my knowledge. 

Q. This agreement -of January 17, 1955, doesn't mention 
that. I am asking you was there anything in writing in re­
gard to the sale of your mother's stock to your husband and 



46 Supreme Court of Appeals of Virginia 

Esther W. Talbert Brewer. 

your brother 1 
Dep. A. To my knowledge nothing in writing; it was 
page 95 ~ an oral agreement in which they decided. 

Q. What they did was to give the money-their 
notes-to cover the purchase price; and your mother signed 
a certificate over transferring the 200 shares-100 shares 
to Mr. Talbert and 100 to Mr. ""\Viniker. Is that rightf 

A. Yes. 

Mr. Bass: 
Q. You stated there wasn't any written agreement, Mrs. 

Brewer, but at the time that agreement of January 17, was 
entered into, was there an oral agreement and understanding 
between you all and your mother regarding the sale of this 
stock7 

A. Yes. 
Q. Was it a part of that agreement that she was to get the 

$40.00 a week, as set forth in the written agreement of Jan­
uary 17, 19551 

A. That is right, from the ""\iViniker Lumber Company. 
Q. ""\Vas it also agreed between you all that she would not 

receive cash, but a note from each-two notes for $10,000.00 
each7 

A. Yes. 
Q. On which only the interest would be paid to her as long 

as she lived 1 
Dep. A. That is correct. 
page 96 ( Q. "\Vas she also to receive the $40.00 per week 

under this written agreement as long as she would 
live~ 

A. That is right, from the Winiker Lumber Company; I 
want that put in there. 

Q. So, you aU had figured out how much income she would 
receive from the 6 per cent interest on the notes and from the 
$40.00 per week~ 

A. Yes. 
Q. "\Vere you aU trying to provide a reasonable amount 

for her to live on~ 
A. That is right. 
Q. Under the terms of your mother's will, to which I be­

lieve a codicil was written about that time, upon her death 
the $10.000.00 notes are to go to you all respectively7 

A. Yes. 
Q. And an equal $10,000.00 amount on the deed of trust 
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note ·would go to your sisters, Mrs. Hetherington and Mrs. 
Snibbe1 

A. That is right. 
Q. For the purpose -of equalizing those $10,000.00 notes 1 
A. Yes. 

Mr. Carter: 
Dep. Q. Mrs. Brewer, as I understand it, your mother 
page 97 r did not expect you .or 1\1.r. Winiker to pay these 

$10,000.00 notes, but simply pay the interest there-
on~ 

A. No, she just wanted the interest. 
Q. Then, this was not a ca.sh transaction at book value~ 
A. No. 
Q. At this time, ·Or at the time that Mr. vViniker and your 

husband ·were in the process of purchasing the stock from 
y.our mother, this agreement which bears date on .January 
17, 1955, wa.s this agreement made contemporaneously with 
the meeting of the-about the purchase of the stock, or was 
it made prior -or subsequent to that date W \;'\T as the agree­
ment between your mother and the two men at a.bout the 
same time or at some other time W 

A. Yes, it was in the process -of while they were negotiating. 
Q. When you signed this co11tra.ct, for whose benefit did 

vou intend the co11tract 1 Wbo was to benefit from it W 

" A . .She ·would benefit by $40.00 a week, jf that is what you 
mean. 

Q. At the time that you were undertaking to establish the 
value for the two blocks of stock, some of which you had 
purchase.d from your mother, some years prioT to that, and 
one 1of w]Jich had been bequeathed to you by your husband, 
did you have any difficulty in obtaining the finm1cia.l condition 

of the corporation 1 
Dep. A. I never lmd any occasion to go a.bout getting 
page 98 ~ it. The only thing-I will he quite frank with 

you-my brother seemed to resent me coming down 
or knowing too much about the company business; m1d that is 
the reason I went down and took it on myself to get this 
information for myself, instead ·of asking him for it. 

Q. In v;rha.t way did he evidence this resentment a.bout you 
looldn~· into the corporate affairs 1 · 

A. F-or one thing he didn't appreciate the fact, and made a 
remark about Mr. Edmunds, and Mr. Edmunds explained 
to him "\\1hile he was down there he was down there as an 

,\ 
\' 
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appraiser, and Mr. Edmunds' feelings I think were a little 
hurt about it. He did not give me any cooperation what­
soever in getting information in regard to the appraisal 
of the business. 

Q. Did you ask for any information? 
A. Yes. 
Q. llv as it denied to you? 
A. It was. 
Q. Vv as this before M.r. Edmunds went down to appraise the 

property? 
A. No, it was after·wards, when ·we needed it. 
Q. Did you need these figures for any purpose other than 

to determine the book value of the stock~ 
A. No. For appraisal purposes. 

Dep. Q. Did you need the book value of this stock 
page 99 r for any purpose other than sale -of the stock~ 

A. We needed it for the appraisal of the estate. I 
mean the amount of his estate. Yes, we needed to appraise 
the estate. 

Q. When was it you asked Mr. ""Wiuiker for these figures? 
A. I can't give you the date on it, because I don't remember. 
Q. Approximately how long after your husband's death? 
A. It was within a few weeks, because when they appraised 

the estate, we had to go down to the factory; and I wanted this 
information, and it was refused. 

Q. Point blank~ 
A. Yes. 
Q. Without condition? 
A. No, I just went down there and got it. 

Mr. Meade: 
Q. M.rs. Brewer, did you say when you went down there 

with Mr. Edmunds and the other gentlemen-went down to the 
plant-that you did not ask for the information that time, 
but you asked for it on a later date? 

A. The men who ·went down there­
Q. Did you go with them~ 
A. I was with them. I actually cannot recall everything 

that was said or done, but we went down there 
Dep. for the purpose of getting au appraisal and trying 
page 100 r to get the information which was necessary for the 

· appraisal of my husband's estate. · 
Q. But you said you didn't ask for it on that occasion? 
A. I am not sure I asked for it. 
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Q. Do you think Mr. Edmunds asked for it? 
A. Evidently they did, because they went down there for 

that purpose. 
Q. They could look at the land and consider the plant 1 
A. And they walked over the premises. 
Q .. And you went down another time later and asked for 

records1 
A. Yes, and they were refused. 
Q. Do you remember the date 1 
A. I don't remember the date; it was during the time we 

were negotiating. I don't remember just what date that was. 
I know this-that the inventory was refused me; and I had to 
hire two men to go down there and take inventory themselves 
for that information. 

Q. Who? 
A. It was Mr. Arey and an assistant. 
Q. You say that l\fr. \~7iniker made some sort of remark to 

Mr. Edmunds. Just tell us what remark he made? 
A. I wish I could remember. Mr. Carter might, because 

he came back up to the bank and told us about it. 
Dep. I know he was upset about it at the time. 
page 101 r Q. After your husband died, Mrs. Brewer, did 

I understand vou to sav Mr. "Tiniker wouldn't let 
~vou take any part in the "business"down there? 

A. He told me he would not have me down there. I went 
down, and I hate for this to go into the record, if it mig·ht go 
off, because we had some ·argument; and it was not pleasant; 
a11d I mentioned having my son come down and to have my 
son look after my part of the business. He told me he 
·would not have him down there; and he told me he didn't want 
me down there; and I told him he couldn't keep me, since I 
was owner of the stock, away from the business. 

Q. Didn't you have a stockholde.rs meeting down there on 
February 21, 1955, at 11 o'clock? . 

A. That may have been the day we had the argument, I 
don't know. 

Q. Didn't you attend that meeting, and isn't it a fact that 
the minutes show that S. F. Winiker was named President 
and manager, Gree.nhow P. Winiker, Vice-President and 
Treasurer, and Esther ViT. Talbert, Secretary and did you 
not at that meeting fix the salaries of the President at $12,-
000.00 per year, and the salary of the Secretary at $6,000.00 
per year? 
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A. ·wen, if you want the truth of the matter, I 
Dep. will just have to tell it. We did not have any such 
page 102 ~ meeting. Those minutes were written up by my 

brother, and he told me about it, and I don't 
know-

Q. Didn't you sign them. Your name-isn't that your 
signature? 

A. vVhen I sold out the business, or rather the­
Q. Isn't that your signature? 
A. It is my signature, but I want to make an explanation. 

When the bank negotiated the deal, I guess you would call it 
that, when I sold out my interest to Bud, we had had no 
such meeting; and my brother br.ought these minutes up, and 
asked me to sign them; and I asked Mr. Carter about signing 
them; and he said to go ahead and sign them; that it would 
be all right. 

Q. You signed the minutes under the advice of Mr. Carted 
A. Yes. 
Q. \\Tbich Mr. Carter? 
A. Mr. \\Tilliam Carter. 
Q. Mrs. Brewer, didn't you receive a salary for the time 

that you were Secretary down there? 
A. For two or three months. 
Q. Did you receive a salary at the rate of $6,000.00 a year, 

that would be $500.00 a month? 
A. For several months. 
Q. And you received a salary as Secretary? 
A. Yes. 

Dep. 
page 105 r 

*· 

Mr. Carter: Counsel stipulate that the date of the check 
whereby Mr. \Viniker paid for the stock of Mrs. Earl Talbert 
(now Brewer) was April 21, 1955. 

Mr. Meade: 
Q. Mrs. Brewer, the minutes which ·were presented to yon 

showing the date of February 21, 1955, were read by you 
before you signed them, were they not? 
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A. I don't even .remember reading them, if you want to 
know the truth. 

Q. So, you signed them, and in there your salary was fixed 
at $6,000.00? 

Dep. A. Yes. 
page 106 r Q. You did receive a salary from the date of 

your husband's death to April 21, dicln 't you? 
A. I did not receive the salary from that month he died, 

but I got it for two or three months. 
Q. You got from $1,000.00 to $1,500.00 for the three 

months 7 

• • • 

Dep. 
page 107 r 

• • • • 

The witness, 

LUCILLE COLEY PHELPS, 
being first duly sworn, deposes and says: 

Examined by Mr. Carter: 
Q. Mrs. Phelps, will you state your full name, please 

mam W 

A. Lucille Coley Phelps. 
Q. Where do you reside, Mrs. Phelps? 

Dep. A. 601 South Hampton. 
page 108 r Q. Mrs. Phelps, have you ever been employed 

by the v'iTiniker Lumber Company? 
A. For almost 14 yea rs . 

• • • • 

Q. I believe that since 1946, your connection with Winiker 
Lumber Company and the successor corporation bas been 
uninterrupted. Is that correct? 

A. Yes, sir. 
Q. Mrs. Phelps, do you recall any conversation between 

Mrs. Brnwer and Mr. S. F. "\iViniker concerning the sale of the 
stock in the "\Viniker Lumber Company belonging to Mrs. 
Bre,\rer. 
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A. Well, there were several discussions on it, a.s to the 
value of the corporation. 

Q. Where were these discussions held? 
A. Some of them, the ones I remember; were in the office. 

Q. Of the Winiker Lumber Oompany? 
Dep. A. Of the Winiker Lumber Company, yes. 
page 109 ~ Q. There were several conversations between 

the two parties as to the value of the stock and 
the sales price of it 7 

A. Yes, sir. 
Q. In the conversations concerning the value of the stock, 

was there any conversation between the two parties about 
any obligation which the \iViniker Lumber Company may 
have owed to the elderly Mrs. Winiker 7 

A. \iV ell, at one time Mr. \iViniker and Mrs. Talbert were 
discussing the value of the corporation; and Mr. Winik er 
told Mrs. Talbert she would have to take into consideration 
the fact that he would still have to pay his mother's salary, 
and at her death, he would have to be obligated to pay the 
estate $20,000.00 deed of trust. 

Q. \i\Tas this statement made in connection with trying to 
determine a fair price for the stock ·of Mrs. Brewer a.t that 
time1 

A. As far as I know, it was, sir. 

Mr. Meade: 
Q. In these conversations that you-was there any parti­

cular figure that was mentioned as to what part of the con­
sideration would be considered as covering the contract you 

speak ,of1 
Dep. A. I wouldn't say the figures were mentioned, 
page 110 ~ but when it was stated the weekly salary, it had 

been the same thing for several years. 
Q. Did you also hear them discussing the overall value of 

the stock Mr. \iViniker was proposing to buy1 
A. No, sir. 

• 

Dep. 
page 111 ~ 

The ·witness, 
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being recalled, testified as follows: 

·Examined by Mr. Meade : 
Q. Mrs. Brewer, I think I recall correctly that you testified 

the iother day before the Commissioner that Mr. Edmunds, 
'"ho 'vas named as an appraiser with two other appraisers of 
your husband's estate, had appraised your \i\Tiniker Lumber 
Company stock belonging to your husband's estate at $90,-
000.00? 

A. Yes, I could clarify that a little, if I may. 
Q. You may. 
A. He said that in appraising the lumber company that 

if somebody was wanting a lumber company, that it would 
b~. of more value, than if they wanted the plant for some 

other use. If they wanted to buy the buildings 
Dep. and all and use it for some other purpose. I did 
page 112 r originally say that he had said $90,000.00; and 

then later on when he found out what I sold it 
for, he apologized for being so far off, but we really did put 
tlrn.t dovvn. 

Q. The records show your testimony that he had given you 
an appraisal of $90,000.00 on the stock? 

A. He did and then-
Q. The bank did have a formal inventory and appraisement 

made, did it not? 
A. Yes, they did. 
Q. Do you know what Mr. Edmunds and his two associates 

appraised the stock at for purposes of the estate? 
A. It was changed after we talked about it, and it was 

sold. 
Q. Didn't he appraise it at $60,000.00? 
A. Not to my knowledge. 
Q. Didn't he .appraise the stock at $600.00 a share? 
A. After I sold it, they asked the estate-I don't remember 

a.bout that, Mr. Meade. 
Q. I just want to get the record straight, due to tl1e fa.ct 

that as of this morning when we started to continue this 
hearing, the record shows from you that Mr. Edmunds had 

appraised the stock for the estate at $90,000.00; 
Dep. · and I ask you did you know that he actually ap-
page 113 ~ praised it at $60,000.00~ 

A. Originally, when he first was talking about 
it, he said $90,000.00. I know la.ter on that when he found 
out what we were going to pay for it, it was changed, but 
originally, I mean at the very beginning, he did say $90,­
ooo:oo. 
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Mr. Meade: Now, if the Commissioner please, I refer to 
Accounts Current Book 49, pages 62 and 63, in which it ap­
pears that shortly after the qualification of Security Bank 
and Trust Company as Executor of the E. S. Talbert Estate, 
that an inventory and appraisement was made, and is now 
duly filed, and that this inventory and appraisement shows 
100 shares of \iViniker Lumber Company stock to be appraised 
at $600.00 a share, or $60,000.00. My memorandum shows that 
the date of that inventory and appraisement was February 
15, 1955. I would like for the Commissioner to verify the 
date. I may be in error there. 

Q. Mrs. Brewer, you did have advice and counsel of Mr. 
'William Carter, Vice-President, Security Bank and Trust 
Company, in dealing with Mr. \Viniker, your brother, for 
the sale of this stock. Did you not? 

A. Yes. 
Q. Did he not advise you to accept Mr. \iViniker's offer, 

which I reca.11 you said amounted to approxi-
Dep. mately $60,000.00 for your stock~ 
page 114 r A. Yes. 

Q. And did he not tell you that in his opinion 
that was a fair value for your stock~ 

A. No, sir, he never did. He always said that be did not feel 
like it was enough, but he did not feel that Bud and I ·would 
get along; and rathe.r than tear my nerves all to pieces, it 
would be better for me to accept that, and get out, rather than 
to continue. 

Q. And you think that Mr. Carter was advising you to sell 
this stock at an inadequate price~ 

A. Vv e agreed it ·was. It was not what I could get out of it. 
Q. Do you think you can prove that by him~ 
A. I am sure he would substantiate what I have to say. 
Q. Going back to this agreement of January 17, 1955, which 

is the subject of this suit, did I understand you to testify 
the other day that the provision for the payment of $40.00 
per week to your mother for her lifetime was a part -of the 
consideration, payable to her at the time for her sale and 
assigning of the 200 shares of stock to your husband and to 
vour brother~ 
" A. Mr. Meade, let me say I don't know if I quite under­
stand or not. This is the way I understand it. That in addi­
tion to the notes which she would receive from my brother 
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and I, she would receive $40.00 a week from the 
Dep. Winik er Lumber Company for her lifetime, and 
page 115 ~ that was part of the sale price. 

Q. So, this agreement of January 17, 1955, was 
intended as a legal and binding obligation and not a voluntary 
matter as between you and your husband and your brother 
and your mother. Is that right? You intended it to be a 
binding and legal obligation of the parties who signed it? 

A. On the Winiker Lumber Company, yes, on tlie \iViniker 
Lumber Company. 

Q. If it was intended to be a binding obligation on the 
Winiker Lumber Company, ·why didn't the \Viniker Lumber 
Company sign iU 

A. Mr. Meade, my brother wrote up that, and I am sure he 
certainly intended it for the \Viniker Lumber Company. I 
don't know why he didn't write \~Tiniker Lumber Company 
down there; and to me, I am not f amiltar \vi th the procedure, 
and it was just something that he had written up, of course, 
to be somewhat between the parties concerned, binding the 
\Viniker Lumber Company, and the V1iiniker Lumber Company 
did accept it; they j)aid that $40.00 a. week, and there wasn't 
ever any question about it until April 30, ·when he refused 
to pay it any more. 

Q. You read the contract before. you signed it, didn't you? 
A. Why certainly I did. 

Q. You saw the Winiker Lumber Company 
Dep. didn't sign it, didn't you? 
page 116 r A. I didn't understand it ·wa.sn 't the \Viniker 

Lumber Company. It was fully understood the 
Winiker Lumber Company would be responsible. 

Q. How much experience have you had in your life as a 
business woman? · 

A. Very Ii ttle. 
Q. Didn't you work for Security Bank and Trust Company, 

or Danville Loan and Savings? 
A. I worked for Security Bank. 
Q. How long did you work for them? 
A. About a year and one-ha.If, but my duties bad nothing 

to do with anything like that. 
Q. After your husband's death, didn't you go down to the 

plant several times when you were put on the payroll and 
stay down there in the office for the purpose of doing what 
you could to coopernte with your brother in the management 
of that business? 

A. I did go down there some, yes, sir. 
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Mr. Carter: 

Dep. 
page 117 r 

Q. vVhy did you sell, even though you deemed the sales 
price inadequate 1 

A. Because I felt like that it would be so unpleasant, tha.t it 
would. be a whole lot better for me to take less, 

bep. and get out, and not be worried, than to try to re-
page 118 r main under unpleasant circumstances. 

Q. Mrs. Brewer, you testified at the la.st hearing 
a.bout what was paid to you by your brother, and what the 
consideration included; also what salary you had drawn 
from the business prior to selling your interest to your 
brother. Could you, or have you, had an opportunity to re­
fresh your mind and examine yom' records as to these mat­
ters 1 

A. Yes, I have them with me. 
Q. Now, Mrs. Brewer, just exactly what consideration was 

pa.id to you by your brother at the time that you sold your 
stock? 

A. You mean this full amount 1 
Q. Yes. 
A. $60,310.00. 
Q. What was the $60,310.00 for 1 ""\~That did that include 1 
A. Tha.t included the 25 shares that was in my name, and 

the 100 shares that was in my husband's name; the $1,041.44 
that was for furniture. 

Q. ""\Vbat furniture was that? 
A. Tb.at was some Biggs furniture-dining room furniture. 
Q. To whom did you sell the furniture? 
A. I sold it to my brother. 

Q. ""\~That disposition did the bank make of that 
Dep. money? 
page 119 r A. They gave me a check for it. May I add. 

You asked me about the $60,000.00, that also shows 
included in there $5,910.00 for Earl's indebtedness to the 

j 
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factory. The bank gave me a check for this a.mount of the 
furniture. 

Q. Have you also checked your tax record to see Vi'ha.t was 
paid to you by the corporation behveen the time of the death 
of your husband and the sale of the stock f 

A. I have checked my tax record, which I have, and it is 
$1,000.00. 

Q. $1,000.00 even f 
A. Yes. 

Dep. 
page 120 r 

The witness, 

.. 

S. F. WINIKER, 
being recalled, testified as follows: 

Examined by Mr. Meade: 

• • • ., 

Dep. 
page 121 ~ 

• • • • 

.. 

" 

• 

Q. Getting back to the agreement of January 17, 1955, 
do you know where this agreement was typed f 

A. It was typed down at the office-\Viniker Lumber Com-
pany offic.e. . 

Q. Do you lnww who typed 1H 
A. I don't believe that I can say for sure, but I am pretty 

positive that I did. I think I did. 
Q. And do you lo~ow at whose direction it ·was typed f 
A. \i\T ell, there was discussion between Earl Talbert and I 

before I typed it. 
Q. \i\Tas he in your presence ·when you typed itf 
A. He was in the office. He may not Jiave been looking over 

my shoulder. 
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Q. \iVas it discussed before it was typed¥ 
Dep. A. Verbally, yes, up at my mother's house when 
page 122 r Talbert and his wife and I were there. 

Q. Why did not W"iniker Lumber Company 
execute this agreement 1 

A. \Vell, the \Viniker Lumber Company was not getting my 
mother's stock. We were getting it, and it was our obliga­
tion, not the company's. The stock was for-

Q. Why did you put the provision in there for placing 
your mother on the payroll at $40.00 a week 1 

A. \Ve told her in our discussion t.hat we would continue 
to pay ·her $40.00 a. ·week a.s long as she lived ; and I think 
she should get it; and we said we will put you on the payroll 
down there and deduct it as a. business expense. vVe had 
heard other folks were doing that; so, we thought we would 
do it too; and of course, we did that as long a.s we could; 
and the idea. was that we-our agreement was we were to pay 
her her lifetime and as long as Talbert and I operated that 
business; of course, we no longer operate it now; and in tlrn 
meantime the Internal Revenue Department came back and 
disa.Ilowed this as a. corporate expense, which we ha.cl hoped 
we could carry on tlJat way; then, when they disallowed that, 
I considered that ·we had guaranteed this to my mother; 

and I thought this particular amount of money: 
Dep. should come out of our personal funds. Of course, 
page 123 ~ I might add to that, with the Internal Revenue 

stepping in, we can't carry out the s]Joulclering 
of this obligation by putting it off on the corporation, because 
the company is no longer a corporation. I can't operate the 
corporation, because my sales contra.ct preve11ts me to do so 
under penalty; because I think we started off with and we 
mentioned that a.t the house, we would carry it on the com­
pany's books, if we could. \Ve started out foat way; and it 
was the desire and intent to ca.n~y it on the company books a.s 
long as we could; and if we couldn't another proposition would 
come up. I don't know how in the world, we had no idea. about 
what was going to happen and when. \Ve ha.cl no idea t11is 
particular situation would ever come up. \Ve assumed we 
could charge it up as a. business expense, but since it can't 
be done, so, then somebody is due to pay it; and I think it is 
up to us to shoulder it together. I am certainly willing to pay 
my part. 

1\fr. Carter: 
Q. Mr. Winiker, if this was not the corporation's contract, 
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why did the corporation continue to pay this salary to your 
mother? 

A. ViT e were paying it as long as we could deduct it as a 
business expense; and that was our intention to do, so long as 

it was a business expense we would do it that 
Dep. way. 
page 124 ~ Q. You discussed this with Mrs. Talbert, that it 

w·ould be aJ1 obligation on the corporation so long 
as it could be deducted as a business item? 

A. That way you phrased it never came up. V\T e never 
considered that any other questions would come up which 
would alter that.. ViT e had no idea, at lea.st I had no idea, 
Talbert was near death at the time, and we said that we would 
pay, and we would carry it on the books of the company. I 
don't know that a proviso was put in there as long as we can 
or anything a.bout it, at all. 

Q. Then it n~ver occurred to you, Mr. Winiker, that it 
would not be a· deductible item as a business expense? 

A. At that time no. 
Q. In that it never occurred to you all then that it was not 

a deductible item, you all did not consider this a conditio11 
to the agreement made of the payment to your mother of the 
$40.00 per week? 

A. Individuallv ves. 
Q. Your answ~r" is individually yes. In other words, you 

had some individual reservation yourself which was not com­
municated to the other two parties who had signed the agree­
ment. Is tlrnt correct? 

A. We individually considered that a pa.rt of 
Dep. our ag.reement. I mean an agreement with my 
page 125 r mother to buy the stock. Is that what you are 

asking. ·we were-since 1940 my mother was put 
on tl1e books of the corporation, receiving $40.00 a week. She 
was an officer and principal stockholder. V\T e ran the business. 
If she sold us her stock, then she would be no longer any 
officer or entitled to receive a salar:v, bonus or dividend. 
Although the notes that we gave her for the stock bore in­
terest, we thought that we should pay our mother the $40.00 
a week as long as possible for her lifetime as long as we ran 
the business. My sister was in on this transaction from the 
ver:v beginning, and upon Earl Talbert's death, she received 
his 100 shares of stock, and already had 25. We continued to 
pay her until it was called a halt by the Internal Revenue De­
p::irtmm1t, but I considered my mother had been expecting-
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·was e4;pecting-to receive the $40.00 per week as long as she 
lived from the Winiker Lumber Company, as long as we ran 
the business. I am certainly agreeable to pay my part of that 
obligation. We guaranteed it individually. Winiker Lum­
ber Company at the time that. we discussed was only brought 
into the picture by saying we would put, list, her on the pay­
roll. "\Ve didn't say that "\iViniker Lumber Company was going 

to pay this out of its own pocket all the time. vV e 
Dep. just said we would list her on the payroll, and that 
page 126 ~ was the agreement, and that thought came back to 

me just this morning as to exactly how that thing 
came a.bout. 

Q. Mr. "\iViniker, I believe that the agreement dated Jan­
uary 17, 1955, which is the agreement in controversy here, 
states that these parties as the operators of Winiker Lumber 
Company will list the party of the second part, your mother, 
on the corporation's books, and pay her a. salary of at least 
$40.00 per week so long as she shall live. Is that the agree­
ment you made between yourselves~ 

A. That is exactly right. 
Q. And at that time you gave no consideration, did not even 

think that the Bureau of Internal Revenue would disallow this 
as a business expense. Is that correct f 

A. Right. 
Q. You do in fact own the stock of the "\iViniker Lumber 

Company today. Do you not f 
A. Yes. 
Q. The "\Viniker Lumber Company today does have assets, 

does it notf 
A. Some, yes. 
Q. The Winiker Lumber Company was a going business 

when you elected to sell the physical assets of the business, 
is that correct~ · 

Dep. A. Yes. 
})age 127 ~ Q. And you yourself contracted on behalf of the 

"\Viniker Lumber Company not to engage in the 
lumber company a.gain. Is that correct f 

A.· That was a stipulation in the sales agreement. 
Q. And the Winiker Lumber Company is drawing interest 

upon the notes that it holds for the sale of its physical assets. 
Is that correct f 

A. Yes. · 
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Dep. 
page 128 ~ 

The witness, 

ESTHER Vl. TALBER,T BR.EWER, 
being recalled, testified as follows: 

Examined by Mr. Carter : 
Q. Mrs. Brewer, do you recall the occasion on which yon 

and your husband and your brother discussed this matter of 
paying a. salary to your mother~ 

A. Yes. 
Q. How was the salary to be paid~ In other words, who 

was the payor of the salary~ 
A. \\Tiniker Lumber Company was to pay that salary her 

lifetime. 
Q. Did you brother at that time express any intention that 

this would be only a moral bond upon the corporation or that 
it would be payable only so long as it could be taken off as a 
tax deduction~ 

A. Nothing was said about that whatsoever; it was to be 
paid to her her lifetime; nothing was said a.bout as long as 
they could, to my knowledge; I have no recollection of that 
being brought up whatsoever. 

Q. Was this to be a binding obligation, or was it a purely 
moral obligation between the parties~ 

A. It was a. binding -obligation between the Winiker Lumber 
· Company and my mother. That is the way I 

Dep. always understood it; I was never told any dif-
page 129 r ferent .. 

Q. At tha.t time were the parties who signed the 
agreement the sole stockholders, the directors and the -officers 
of Winiker Lumber Company~ 

A. Yes. 
Q. Now, Mrs. Brewer, in determining at 'vha.t price you 

would sell your stock to your brother, did you take into con­
sideration this obligation of the corpqra.tion ~ 

A. Absolutely it was taken into consideration. 
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Q. 'Vas that one of the factors that induced you to sell it 
as low as you did f 

A. Yes, we discussed this at the factory, and Bud enume­
rated just why he would pay me say just $53,000.00 in round 
figures, plus what Earl owed; and he went through it all; 
that he would have to take this $20,000.00 deed of trust, the 
$40.00 a week obligation to mama,. and then, of course, that 
was the main things, but he went over, of course, about 
the worth of the business ; he did also include in that the 
factory received $5,000.00 at my husband's death; and that 
would be considered in there too. 

Q. What was that? Was that life insurance f 
A. Life insurance. 
It is just as dear in my mind as it could possibly be that he 

did accept this ·obligation to pay my mother that 
Dep. $40.00 a week; it was settled on by the \Viniker 
page 130 r Lumber Company; and I never heard one other 

thing about it until he came up there and said he 
was not-he refused to pay it any more after April 30-this 
year; I meant to say 1959. 

Q. \~Vbich of the two of you all first brought up the subject 
of considering this $40.00 a week obligation in determining 
the value of your stockf In other words, who brought that 
up?. 

A. I just don't remember; I know he brought it up, when 
he made me this off er of that; then he brought it up to tell me 
why he would pay that, and I would say he was the first one 
to bring it up. 

Q. Did he tell you at that time that this would be binding 
on the corporation only so long as the Bureau of Internal 
Revenue allmved it as a business deduction? 

A. No, no that was not brought into it. 

Dep. 
page 131 ~ 

• 

Mr. Meade: 
Q. Mrs. Brewer, at the time that your mother transferred 

the 200 shares of stock to your husband and your brother, 
and no longer was a stockholder, officer or director of "Tiniker 
Lumber Company, did you think that \Viniker Lumber Corn-
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pany could place your mother's name on the payroll, pay her 
$40.00 a week, and properly and legally deduct those payments 
as business expenses 7 

A. I certainly did, I bad no knowledge that it couldn't be 
done. 

Q. Now, the second question. This stock, 100 shares to each 
your husband and your brother, was acquired in the winter 
of 1955. This agreement is dated January 17, 19557 

A. Yes. 
Q. As I understand the situation, neither you nor your 

husband nor your brother agreed ·with your 
Dep. mother thaJ you would not sell your shares of 
page 132 r \\Tiniker Lumber Company, which you held, each 

of you, in the company~ There was no agreement 
to that effect, was there~ 

.A. You know that we couldn't sell it. 
Q. That is why you didn't bind yourself not to sell your 

stock after you acquired all her stock~ 
A. No. 
Q. Let us assume that in 1956, one year after you, your 

husband and your brother became the sole stockholders of 
·winiker Lumber Company, you had an opportunity to sell 
your stock at a very good price, and you sold all that stock 
to a third party, wl10 took over the Winiker Lumber Company 
and its operation. Now, if that had happened, what would 
have happened to your mothed 

• • 

Dep. 
page 133 r 

• • • 

A. I will just try to a11swer. In regard to this a.greemm1t 
I still say it is an agreement of the Viliniker Lumber Com­
pany. I think the people involved would have to have been 
informed as to the obligation of the vViniker Lumber Com­
pany; and that they would have to take over, if I were going 
to sell out my interest or my stock, because you see this after 
all was stock we sold, but that was an additional obligation of 
the \Viniker Lumber Company, that would have to be taken 
care of. I don't know whether that ans>vers your question 
or not. 

Q. The11, you don't consider that you, your husband and 
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your brother after selling all their interest in Winiker Lum­
ber Company would be responsible personally to your mother 
under the agreement? 

A. Well, we made that additional agreement, 
Dep. when it was sold-my brother and I made that 
page 134 ( agreement, when I sold out; I don't know what 

agreement he made with the people. 
Q. Are you talking about the agreement of January 17, 

1955? 
A. At that time it was discussed; and my brotlfer took it 

over-took over that responsibility to pay it. 
Q. You still are talking about your sale to your brother, 

but I am talking about-
A. I am sure you said 1955. I guess you meant 1956. 
Q. Your husband and your brother bought your mother's 

stock, 200 shares, we will say on January 17, 1955; and 
several years before your husband's death, all three of you 
had an ·opportunity to make a good sale, and you sold all your 
stock. Would you consider that you and your husband and 
your brother would continue to be responsible, or would be 
responsible, personally to your mot.her for the payment of 
$4-0.00 a week during her lifetime? 

A. It was not personally; it was always my understanding 
that the Winiker Lumber Company-he took it over, and 
that ·was part of the agreement-that is the only thing I know 
to tell you. He took over everything and assumed the full 
responsibility of it, and released me of any responsibility. 

A Copy-Teste: 

H. G. TURNER, Clerk. 
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