


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND. 

Record No. 523 7 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals BUilding in the City of Richmond on 
W e<lnesday the 5th day of October, 1960. 

GEORGE GILMER, JR., IN HIS OWN RIGHT AND AS 
TRUSTEE, ET AL., ETC., Plaintiffs in Error, 

agai,nst 

SOUTHERN RAIL"W"AY COMPANY, Defendant in Error. 

From the Corporation Court of the City of Charlottesville 

Upon the petition of George Gilmer, Jr., in his own right 
and as Trustee, M. E. Tremain, in his own right and as 
Trustee, Betsy G. T'remain, in her own right and as Trustee 
and Decca G. Frackelton, in her ,own right and as Trustee, 
partners, trading as Charlottesville Motors, a writ of error 
is awarded them to a judgment rendered by the Corporation 
Court of the City of ~harlottesville on the 23rd day of May, 
1960, in a certain motion for judgment then therein depend­
ing wherein Southern Railway Company was plaintiff and 
the petitioners were defendants; upon the petitioners, or some 
one for them, entering into bond with sufficient security 
before the derk of the said corporation court in the penalty 
of three hundred dollars, with condition as the law directs. 
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RECORD 

• .. • • • 

page 8 ~ 

• • • • • 

At a Corporation Court of the City of Charlottesville, on 
the law side thereof, held on Monday, May 23rd, 1960 . 

• • • • • 
This day came the plaintiff in the above entitled action, 

Southern Railway Company, by its agent and its attorneys, 
and likewise came the defendant, George Gilmer, Jr., in per­
son and by his attorney, and came the other defendants by 
their attorney. 

And all proper and necessary pleadings having been here­
tofore filed in this action, issue was joined. Thereupon came 
the following jury of seven, the same being a portion of the 
venire summoned for the trial of civil cases during the current 
term, namely:-Hugh T. Thomas, Mrs. Olive A. Coltrane, 
Mrs. '~Tilma B. Moody, Horace G. Winstead, Robert C. Han­
cock, W. M. Currier, and A. A. Woodson, Jr., who, upon 
examination being found duly qualified, were selected, tried 
and sworn according to law. 

And the jurors aforesaid, having heard the evidence and 
arguments of counsel and having received the instructions 
of the Court, retired to their room to consider of their verdict 
and after some time returned into court with the following 
verdict, to-wit:-

page 9 r "WE THE· JURY BELIEVE FROM THE EVI-
DENCE. THAT THE DEFENDANT F'AILED TO 

USE REASONABLE CAR.E IN PARKING ITS TR,UCK 
ON TERRAIN "WHICH SLOPED TO,VARDS PI.JAIN­
TIFFi'S TOWER. 'VITH THE REAR OF THE TRUCK 
AHfE.D TOWARDS THE TO,VER, AND SUCH FAILURE 
~T AS A PROXIMATE CAUSE OF THE; ACCIDENT, AND 
FIND THAT THE. PLAINTIF'F IS ENTITLED TO THE 
AMOUNT OF $1,359.29 AS SUED FOR '~TILMA B. 
MOODY, FOREWOl\fAN. '' 

And the jury was discharged. 
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Thereupon counsel for the defendant moved the Court to 
set aside the verdict of the jury on grounds that same was 
contrary to the law and the evidence and without evidence 
to support it and that the Court permitted error in allowing 
certain instructions submitted by the plaintiff and objected 
to by the defendant, and to enter judgment for the defend­
ants or at least grant a new trial, all .of which motions the 
Court denied. 

To which action of the Court in refusing to set the verdict 
aside and enter judgment for the defendants or grant a new 
trial, defendants by counsel except on the g-round that there 
was no evidence of any negligence of the defendants, there 
was no evidence to warrant the giving of an instruction on 
res ipsa loquitur as all the· evidence bearing on the question 
of negligence was fully developed and the truck was not in 
the immediate active control of the defendants at the time 
the damage was done bp.t was set in motion by a stranger 
after being safely parked in first gear with brake set and there 
was no evidence to warrant giving an· instruction .of prima 
facie negligence by defendants. 

And in accordance with the jury's verdict, the Court doth 
order that the Plaintiff, Southern Railway Company, recover 
from the defendants the sum of $1,359.29 "rith interest from 
May 11th, 1960, until paid with costs by it in this action 
in its behalf expended. 

Upon motion of counsel for the defendants, execution 
of the judgment herein entered is hereby suspended for a 

period of sixty days from the entry of this order 
page 10 ~ to allow the defendants to appeal said judgment to 

the Supreme Court of Appeals of Virginia, and 
if, within said sixty days the defendants shall file with the 
Clerk of this court a suspension and supersedeas bond, as 
provided in Title 8 Section 477 of the Code of Virginia in the 
penalty of $2,000.00, the execution of the judgment herein 
granted shall be further suspended until the defendants pe­
tition for a writ of error shall have been presented to and 
fully acted on by the Supreme Court of Appeals of Virginia, 
,or until the time for presenting such a petition shall have 
expired. 

S/ GEORGE M. COLES, Judge . 

• • • • • 
page 11 ~ The Court instructs the jury that if you believe 

from the evidence that the defendant failed to use 
reasonable care in parking its truck on terrain which sloped 
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towards plaintiff's tower, with the rear of the truck aimed 
towards the tower, and such failure was a proximate cause 
of the accident, you should find for the plaintiff in the 
amount sued f.or. 

G. M. C. 

The Court instructs the jury that reasonable_ care, as 
spoken of in the Courts instructions, means such care and 
caution as a reasonably prudent person would ordinarily 
have used in the conduct of his affairs under the circum­
stances shown in the evidence. 

G. M. C. 

page 12 r INSTRUCTION NO. 5. 

The Court instructs the jury that if you believe from the 
evidence that the defendants in the exercise ,of reasonable 
care should have inspected the Diamo_nd-T truck each day it 
was parked on the lot and failed to do so and that such 
failure was a proximate cause of the accident, you must find 
for the plaintiff in the amount sued for. 

G. M. C. 

INSTRUCTION NO. 6. 

The Court instructs the jury that where an accident occurs 
fr.om some means or instrumentality in the control of the 
defendant which does not ordinarily occur where reasonable 
care is used by the defendant, the jury may ill.fer that the 
accident was due to the lack of reasonable care of the de­
fendant. They are not obliged to draw such an inference 
but may do so. And, in the absence of evidence satisfactorily 
showing reasonable care on the part of the defendant, the 
jury may find a verdict for the plaintiff. But on the whole 
case the jury must believe from the preponderance of the 
evidence that the accident was due to the failure of the 
defendant to use reasonable care before they can find a 
verdict for the plaintiff. 

G. M. C. 



George Gilmer, Jr. v. Southern Railway Company 5 

page 13 ~ INSTRUCTION NO. 7. 

The Court instructs the jury that if you believe from the 
evidence that the defendant's truck ran off its parking site 
into the plaintiff's tower, these facts raise a prima facie 
presumption that the defendant failed to use reasonable 
care. "When all the evidence is in, the question of whether 
the defendant used reasonable care is for the jury to deter­
mine from all the evidence. If the jury shall believe from a 
preponderance of all the evidence that the defendant failed 
to use reasonable care and that such failure was a proximate 
ca.use of the plaintiff's damages, the jury must find for the 
plaintiff in the amount sued for. 

G. M. C. 

page 14 ~ INSTRUCTION NO. 4. 

The Court instructs the jury if they believe from the evi­
dence that a. trespasser released the brake on the truck 
and took it out of gear so that it rolled down grade and hit 
the radio tower, you should find f.or the defendants and there 
is no burden on the Charlottesville M.otors to show who such 
person is. 

Amended. 

G. M. C. 

INSTRUCTION NO. 1. 

The Oourt instructs the jury that the mere fact that there 
has been an accident and that as a. result thereof the plaintiff's 
property has been injured, does not of itself entitle the plain­
tiff to recover. In order to recover against the defendants 
the burden is up'on the plaintiff to prove by a preponderance 
of tJ1e evidence that the defendants were guilty of negligence 
and that any such negligence was a proximate cause of the 
collision. 

And if the jury a.re uncertain as to whether any ·such 
negligence has been thus proven by the evidence, or if you 
believe that it is just as probable that the defendants were 
not guilty of any such negligence as it is they were, then 
your verdict shall be for the def enda.nts. · 
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And if the jury are uncertain as to whether such_ negligence 
if any is proved was proximate cause of the injury to the radio 
tower or if you believe it just as probable that such negli­
gence if any was not the proximate cause as that it was, your 
verdict should be for the defendants. . 

G. M. C . 

• • • • • 

page 16 ~ 

• • • 

NOTICE OF APPEAL AND ASSIGNMENT· OF ERROR. 

To the Corporation Court of the City of Charlottesfille: 
~ 

Counsel for Charlottesville Motors, defendant in the above 
styled cause, in the Corporation Court of the City -of Char­
lottesville, and appellant in the Supreme Court of Appeals; 
gives notice of appeal from the final order entered· in this 
case May 23, 1960 and sets forth the following assignments 
of error: 

1. The Court erred in refusing to set aside the verdict and 
enter final judgment for Charlottesville Motors. There was 
no evidence of negligence entitling the plaintiff to recover. 

2. The Court erred in refusing to set aside the verdict and 
grant a new trial for errors in giving instructions as follows: 

(a) The Court erred in giving Instruction No. 3 because 
there was no evidence on which to base it.' ·The. truck was 
safely and carefully parked. 

(b) ( b) The Court erred in giving Instruction No. 6., It is 
not a proper case under th~ facts and evidence for instructi•on 

on res ipsa loqiiitur. All evidence relating to the 
page 17 ~ accident was developed in the case so that it should 

have been submitted without instructions on pre­
sumption. The truck at night after closing was 'not in the 
immediate and exclusive possession of -the Charlottesville 
Motors. 

( c) The Court erred in giving Instruction No. 5. There was 
no duty to the railroad to inspect. Failure to inspect was 
not the proximate cause of the accident. F'ailure to inspect 
was not alleged in the pleading. 
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Carl F. Muse. 

(d) The Court erred.in giving Instruction No. 7. It was 
not a proper case for prima facie presumption.· The evidence 
·was fully developed, and it should have been submitted to the 
jury without any instruction on presumption. 

• 

GEORGE GILME·R, JR., IN HIS OWN 
·RIGHT AND AS TRUSTEE, M. E. 
TRE~WN,, IN HIS OWN RIGHT 
AND AS TRUSTEE, BETSY G. 
TREMAIN, IN HER OWN RIGHT 
AND AS TRUSTEE, DECCA G. 
FRACKELTON, IN HER OWN 
RIGHT AND AS TRUSTEE, PART­
NERS TRADING AS CHARLOTTES­
VILLE MOTORS 

. GEORGE GILMER 
By Counsel. 

• • • 

page 2 ~ CARL F. MUSE, 
a witness called by and on behalf ·of the Plaintiff, 

being first duly sworn, was examined and testified as follows: 

DIRECT EXAM1NATION. 

By Mr. Richmond: 
Q. Will y(>u please state your name, sir Y 
A. Carl F. Muse. 
Q. And what is your position V 
.A. City building official. 
Q. How long have you held that position, Mr. Muse? 
A. Since 1955. · 
Q. And whaiare your duties in connection with that posi­

tion? 
A. Generally. inspection of buildings, enforcing the zoning 

laws, and safety. 
Q. In connection with your duti~s did you inspect the 

Southern Railway Tower involved in these proceedings :on 
July 1, 1959 v 

A. I did, sir. 
Q. At what time of da.y did you inspect the tower? 
A. It was approximately 8 :20, I think, when I was up 

there. 
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Carl F. Muse. 

Q. Will you tell the Court and Jury what you found there? 
A. I found a large truck without a bed, just the 

page 3 r rails going back to the back wheels, with the tower 
leaning across it at about a thirty or_ forty-five de­

gree angle, leaning towards the street, resting on the truck. 
One stay of the tower-it was a triangular metal tower and 
one stay of it was being over the truck. 

Q. Was the condition of the tower such that it could have 
been re-erected and used by the Railway Company? 

A. It would have had to been fixed. The bottom certainly 
would have to have been replaced, but the top section of it 
could have heen used. . 

Q. Was the tower in an unsafe condition as it was? 
A. Yes, sir. 
Q:. Do you , lmow how the tower was removed, what be­

came of the tower? 
A. The last I saw of it it was still laying down on the 

yards right beside where it was. 

Mr. Richmond: All right, sir, your witness. 

CROSS EAMINATION. 

By Mr. Gilmer: 
Q. Do you know what time of day the wrecking crew got to 

the tower? 
A. No, sir, I don't. We had a hard time trying to locate 

somebody from Southern Railway. 
Q. How much time did you spend in trying to get 

page 4 r somebody from Southern Railway? 
A. I don't know. It was a half an hour or an 

hour that we were calling Danville and everywhere else from 
their station house over .there. 

Q. You considered the tower in that condition a menace 
to .travel on Main Street, didn't you? 

A. Yes, sir, and also the structure that the Charlottesville 
Motor Company had which was underneath it. 

Q. Did the. position of the tower change during the day? 
A. I don't think it did. As long as the truck was there. I 

don't think it changed a bit. 
Q. Would it have been practical to have straightened the 

tower up and put a new section in there to replace the one 
tha.t was bent? 

A. No, sir. You would have to have taken it down to put 
that lower section in that was bent. 
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J. P. Leftwich. 

Q. Were you there when it was taken down? 
A. No, sir, I was not. 
Q. Did it crimp from taking it down? Did you see it crimp 

aJly? 
A. I don't recall anything on that. 
Q. You don't know whether it was bent from taking it 

down? 
A. It was definitely bent across the truck. 

page 5 ~ Q. Yes, but I meant did the upper section eighty 
or ninety feet above the truck get damaged taking 

it down? That's the section I am talking al)out. 
A. I couldn't say. 
Q. Do you ha.ve any idea what time it was when the South­

ern Rajkoa.d fomlly did something about it? 
A. No, sir, I don't. ·we were still trying to contact some­

body out of Danville, I believe it was, to come up here and 
take ca.re of it. 

Q. All right, sir. That's all, thank you. 

RE-DIRECT EXAMINATION. 

By Mr. Richmond: 
Q. Mr. Muse, was the truck supporting the tower in posi­

tion to keep it from falling oved 
A. Yes, sir. When you would get up on it the whole tower 

would shake, on the truck. 
Q. If the truck had not been in position the tower would 

have fall en over 1 
A. I assume that that's what it would have done the way 

it was sitting. 

Mr. Richmond:· That's all, thank you. 

The witness stands aside. 

page 6 ~ J. P. LEFTWICH, 
·a witness called by and on behalf of the Plaintiff, 

being first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION. 

By Mr. Via: 
Q. Vlill you state your name, please? 
A. J. P. Leftwich. 
Q. And what is your position, sir? 



10 Supreme Court of Appeals of Virginia 

J. P. Leftwich. 

A. Telephone maintenance for the Southern Railway. 
Q. On the morning of July 1, 1959, ·going to work did you 

have occasion to go by the ·tower that we a.re discussing 
here located on West Main Street. just opposite the depot 1 

A. Ordinarily I don't have occasion to go by there but 
that morning as I was coming to work I was going down to the 
passenger station and I noticed the tower leaning and I went 
over and inspected it and found the truck. 

Q. 1i7\7ill you describe to the Jury in what position you found 
tbe truck7 

A. The truck was back against one of the legs of the tower 
and the tower, I would say, was laying approximately like 
that. 

Q. How many legs were there on this tower7 
A. Three legs. 

Q. YI/ ere any of the legs knocked loose from their 
page 7 ~ moorings 7 

A. One of the legs was folded up and leaning 
over on the tower-on the truck. 

Q. Do you know how high the tower was? 
A. The height of the tower? 
Q. Yes, sir. 
A. A hundred and three feet I think. 
Q. And that tower was leaning in w]1ich direction 1 
A. It was leaning I would say west, towards the Charlottes-

ville Motors lot. 
Q. And how would that be in relation to the truck 1 
A. Well that would be leaning over the truck. 
Q:. Down over the truck1 
A. Yes, sir. 
Q. Were you there when the tower was taken down 7 
A. Yes, sir, I was tliere just about all the time. 
Q. Will you describe to the jury how the tower was taken 

down7 
A. It was taken down by Ivy Construction Company with 

a large boom and the ·other two supports cut loose from at the 
bottom and they eased it out. They used a crane and eaEled 
it out wtih that. 

Q. Was the tower damaged any additionally in being re­
moved 1 

A. As well as I remember one section near the top was 
damaged, twisted. 

page 8 ~ Q. I believe the tower is still on the ground up 
there7 

A. Yes, sir. 
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J. P. Leftwich. 

Q. Mr. Leftwich, did you have occasion to go with me out 
to the used car lot last night f 

A. Yes, sir. 
Q. In describing to the jury the slope-Could you describe 

· to the jury the terrain =or the topography of t1rn lot with re­
spect to the location of the towed 

A. Vi7ell, I would say it was about-I'm no ex.pert on that 
but I would sa:y a.bout a four-foot fa]l there from where the 
truck was sitting to the tower. 

Q. Did you know where the truck was sitting'? 
, A .. Yes,· sir. You cou1d see the prints of it where it was 
sitting. 

Q. And how far from the tower virould you approximate 
that to have been f 

A. Oh, I would say forty or fifty feet, just an estimate. 
Q. And from that point I'd say sixty feet from where the 

truck was sitting to· the base of the tower, would that be 
correct? · 

A. I would sa:y something like that, just offhand. 
Q. Now, how did you estimate tha.t drop from that point 

to the base of the tower to be four feet as you sav? 
page 9 ~ A. Well, from standing there and just with sight 

I would-
Q. Is that your estimate? 
A. That's just ·an estimation. 
Q. You di<ln 't ·make any actual measurements? 
A. No, sir. 
Q. You were able to ascertain from the truck-the position 

of the truck from the prints in the ·ground, is that correct? 
· A. That's right. Vil eeds had ·gTo·wn up there and you could 
see tJrn marks where the truck had rolled back. 

Q. How deep were ·the imprints 1 where the truck had 
been si ttin_g? 

A. I couldn't say. I ·don't know. I think the grass was-
you could see the imprints in the grass. 

Q .• Just an imprint in t.he grass' 
A. That's right. 
Q. Do you know whether this matter wa.s reported to the 

Charlottesville Motor Company? . 
A. When I went to look at the toiver I went down to Char­

lottesville Motors and asked them did they know anything 
a.bout it. Of course, Mr. Gilmer wasn't down there, I don't 
think, at the time and nobody there said anything about it. 
So I come back to the tower and called my supervisor and 
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J. P. Leftwich. 

told him what had happened and he said he would 
page 10 ~ come up there as soon as he could. In the mean­

time I had some trouble up the road, some tele-
phone trouble, and I had to go up there on it. . 

Q. Now, when you went by the tower was there anybody 
else there? 

A. \7\Then I first seen it? 
Q. \Vhen you first went by. 
A. The.re wa.sn 't nobody there that I can remember when 

I first seen it. 
Q. Did you ever get in touch witJ1 anybody on behalf of the 

Charlottesville Motor Company~ 
A. I didn't do it, no, sit. I understand Mr. Cook talked 

with them about it, the agent up here. 
Q. You reported it to one of your men? 
A. That's right. . 
Q. The condition that the Diamond-T truck was in do you 

think that truck could have been moved without-

Mr. Gilmer: He is not an expert on moving the truck. 
He hasn't qualified as an expert. 

Mr. Via: I was going to ask him if the truck could have 
been moved without the tower collapsing. 

Mr. Gilmer: I don't know that he is an expert on that. 
The Court: I don't think he is an authority on 

page 11 ~ it. There is already testimony in about it, but if 
Mr. Gilmer objects I will certainly have to sustain 

the objection. 
Mr. Gilmer: I don't object to it unduly and we are not 

going to dispute what Mr. Muse said but there is no use 
ta.king time going over and over it. 

Mr. Via: All right, sir, your ·witness, Mr. Gilmer. 

CROSS EXAMINATION. 

By Mr. Gilmer: 
Q. What time ·of day was it when yon saw iU 
A. When I first saw it I would estimate that it was around 

7 :00 o'clock. 
Q. Do you know whether there was anybody down there 

before that~ 
A .. Just from hearsay. I understand that some people had 

seen it leaning before that. That's just hearsay, though. 
Q. Now, how would you say the slope where the truck was 

parked would compare with the slope by the hotel going to­
wards Ma.in Street or the slope on Jefferson Street? 
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George Gilmer, Jr. 

A. I'd say there was more slope at Fifth Street than any­
where at the location of the tower. 

Q. You sa.y the street would have more slope 1 
page 12 r A. That's right. 

· Q. Thank you, sir. 

The Court: Any further questions of this \vitness 1 
Mr. Via: No, sir. 

The witness stands aside. 

GEORGE GILMER, JR., 
called as an adverse witness by the plaintiff, being first duly 
sworn, was examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Via: 
Q. Mr. Gilmer, will you state your position with the 

Charlottesville I\lfotor Company1 
A. I am a. partner in Charlottesville Motors. 
Q. Do you have any other position, Mr. Gilmer, with the 

company1 
A. Well, of course that takes in a lot ·of things. . 
Q. Are you not the General Ma11ager 1 
A. I am more or less classified as a partner. I don't 

classify-I wouldn't say that I am a full time general 
manager. There a.re two of us and we divide our load equally. 

Q. 1ii\TI10 is the other one 1 
A. Myron E. Tremain. 

page 13 r Q. And the two of you would sort of be con-
sidered the general manager 1 

A. Yes. 
Q. In other words, of all the partners that a.re in that 

motor compa11y you two are the most active partners 1 
A. That's right. 
Q. The used car lot that your company rents, ·would you 

describe to the jury the size of that lot 1 
A. 1ii\Tell, it's a hundred and one feet by two hundred and 

twenty-two feet depth. 
Q. And hundred and one feet along Main Street and two 

hundred and twenty-two feet deep1 
A. That's right. 
Q. Normally what do you use that lot f.od 
A. Used cars and trucks. 
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Georg.e Gil1ner, Jr. 

Q. How many trucks and ca.rs do you normally have on 
the lot? 

A. Oh, I'd judge somewhere around fifty. 
Q. Do you know how many you have on the lot right at 

present? 
A. No, that's just approximately. 
Q. Do you know how the vehicles are normally parked on 

the lot? 
A. We park them in various manners. 

Q. Now, along Main Street how are the vehicles 
page 14 ~ parked? 

A. They are headed towards Ma.in Street. 
Q. Faced towards Ma.in Street? 
A. That's right. They a.re perpendicular to Main Street. 
Q. So a.long in front of Ma.in Street you have a row of 

ca.rs? 
A. That's right. 
Q. Now, behind that row of ca.rs is there not a space, a 

sort of driveway space? 
A. It depends on how we position the rest of the ca.rs. At 

the present time they a.re lined up, there is a line more or less 
pa.ra.llel-The ca.rs would be facing perpendicular to the 
Southern Railroad. 

Q. At the present time do you not have a line of cars 
facing Main Street? 

A. That's right. 
Q. Now, immediately behind that line of ca.rs is there not 

a driveway, a space for vehicles to drive in? 
A. Right. 
Q. Behind that space is there not another lirie of cars lined 

up facing Main Street? 
A. At the far back part of the lot there is now another 

space. 
Q. And I believe you have another row of ca.rs 

page 15 ~ facing the same way~ 
A. Well, rig-ht now, sir, I would say there are 

approximately four or five rows of cars more or less in a 
box there. 

Q. And all of those ca.rs a.re either facing directly towards 
Main Street or the other way a.round, have their rears to 
Ma.in Street~ Is that not right~ 

A. Right now those ca.rs are all facing Main Street. 
Q. Did you have any cars on your lot aiming towards this 

towed 
A. Yes. 

J 
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George Gilnier, Jr. 

Q. Is it a customary practice to have cars aimed ·towards 
the tower in either direction of the towed 

A. Well, I think any used car lot you will find that you will 
aim your cars at different vantage points. Now, one reason 
that we do, a person can now come into our lot and drive 
around and look at all those cars right along instead of 
getting out. 

Q. Bo it is to your advantage to have cars lined up on the 
lot facing the company's radio tower, is that righU · 

A. '\iVe don't look at it as facing the radio tower. ·we look 
at it from facing the vantage point from which our cars 
would best look. 

Q. All right, sir, but in ta.king advantage of that situation 
it results in the fact that you do have cars parked 

page 16 ~ so that they will be facing toward the tower, do 
you notV 

A. Tha.t is right. 
Q. Now, Mr. Gilmer, your lot is higher than the Southern 

Railway Company property which adjoins it oii the east, is 
that not correct V · 

A. Yes, as it slopes from west to east. 
Q. So that the tower we are speaking of is dow11hill from 

your lot7 
A. That's right. 
Q. Do you have a sales office on that lot V 
A._~.es. . 
Q. Do you know where the sales office was on July 1, 19591 
A. Surely. 
Q. Where was it V 
A. It js approximately I'd say somewhere a.round forty 

feet.Jr.om Ma.in Street in the center of the lot. 
Q . .- Do "you mainta.jn an employee in that loU 
A. There.is supposed to be a. salesman on duty at all times. 
Q. Andnvhat a.re. his hours~ 
A. He \v,pr]\:S from 8 :00 in tJ1e morning until 6 :00 in the 

afternoon and ·occasionally we will be open at night, especially 
Friday nights. 

Q'. And on Friday night how late is be there V 
page 17 ~ A. In the summertime he stays there until 8 :00 

. _ o'clock. 
Q. vVha.t is his employment, 1fr. Gilmer, w1mt is his job? 
A .. What is his job? 
Q:. Yes, sir. 
A. To sell automobiles. 
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George Gilm,er, Jr. 

Q. And to take care of the people who might stop by 
there7 

A. That's right. 
Q. Do you have any idea ·of how much volume, or how many 

customers might be on the lot in a day7 
A. How ma.ny customers 7 
Q:. Yes, sir. 
A. They will vary anywhere from none to probably twenty 

in a day. · 
Q. How many salesmen do you use 7 
A. We have seven salesmen. 
Q. Does that include yourself and Mr. Tremain 7 
A. No. 
Q. Do you have any other employees that would have oc­

casion to be on this lot~ 
A. Of course. \Ve have two men that deiui up cars and 

they would have occasion to come on the lot. 
Q. And they would be cleaning up cars on this 

page. 18 ~ lot 7 
A. Sure. 

Q. Now, all of the salesmen have a right to come on this 
lot, don't they, these salesmen that you have7 

A. Certainly. 
Q. And if he had a prospect he would take him over there, 

would he not 7 
A. Sure. 
Q'. How are these cars placed on the lot~ I don't mean 

how, but who puts them on the lot~ 
A. Who puts them on the lot 7 
Q. Yes, sir. 
A. As a general rule the clean-up man will take them to the 

lot and the salesmen, of course, change them around from 
time to time and the salesmen do drive them. 

Q. How many clean-up men do you have in this operation 
that might have occasion to come ·on this lot 7 

A. That would vary from two to three. 
Q. So you have got roughly seven salesmen and yourself 

and Mr. Tremain and two to three clean-up men 7 
A. Right. 
Q. Is there anybody else in your employ that would have 

occasion to come on this lot 7 
A. Certainly. 
Q. v\Tho are they¥ 

__J 
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A. Any of our employees could come over there 
page 19 ~ but the ones that a.re directly a.ff ected a.re generally 

the clean-up men, the salesmen, Mr. Tremain and 
myself. 

Q. Mr. Gilmer, how ma.ny employees do you have at Char­
lottesville Motor Company 1 

A. About sixty. 
Q. And would it be fair to say that any one ·of those em­

ployees at one time or another in connection with their duties 
would be on this lot~ 

A. I doubt if they could come on the lot. I doubt if we 
''

1ould have any more than the salesmen and the clean-up 
men. 

Q. Mr. Gilmer, are there any fences a.round your loU 
A. Not around this particular lot, no. 
Q. Are there any other barriers to keep people off the 

lot1 
A. No, sir, we want people on the lot. 
Q. You want people ·on the lot? 
A. Sure. 
Q. That's the whole idea .of having the cars there, for 

people to come in and look at them, is it not1 
A. That's right. 
Q. And you would expect the public to come in and look 

at the ca.rs, would you not f 
A. If we had a fen.ce around iU 

Q. No, sir. I am asking you, you do expect the 
page 20 r public to come in and look at the cars? 

A. Certainly. 
Q. As a matter of fact, that's the normal practice of people 

s]1opping for automobiles, they go in and look around, is that 
not correct f 

A. That's right. 
Q. Now, of course if there is only one salesman the people 

'vill come in and look a.round anyway, won't they1 
A. That's right. 
Q. Now, would you describe ·to the jury 'vha.t, if any, 

lighting- arrangements you have for your lot f 
A. Well, there a.re two things there. The ma.in lighting is 

under .our shed. We have a shed type that is in front and 
our ma.in lighting- in there. 'VIT e a.re now getting ready to put 
it with some additional lights but that is the ma.in source, 
rig-ht on the front line. · 

Q. Those are neon lights, a.re they not f 
A. Correct. The sign is neon but the lig11ts a.re flourescent. 
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Q. Now those lights are on at nighttime, are they not? 
A. Generally, they are. 
Q. Now, Mr. Gilmer, do you know where this Diamond-T 

truck was parked? 
A. Yes. 

page 21 r Q. How do you know that? . 
A. Because I was on the lot, had oec.asion to go 

on the lot. I usually go on the lot every day. I had been up 
there before the accident and I noticed where it was. 

Q. How far from the tower would you say it was? 
A. Approximately fifty feet. 
Q. And was the truck .at that time parked so that the rear 

of the truck was dire.etly facing the tower? 
A. I'd say it was facing in that direction, yes. 
Q. Now, it was parked on a sloping lot, was it not? 
A. Yes. 
Q. And if somebody had gotten in the truck and turned 

the brakes loose it would have run downhill into the tower, 
is that not correct? 

A. Yes. 
Q. And you saw the truck in this position? 
A. Yes. 
Q. Did you examine the truck at all? 
A. Sure. 
Q. Did you know the truck was unlocked? 
A. Did I know the truck was unlocked? 
Q'. Yes, sir. 
A. I knew that there were no keys. to the outside doors. 

Q. By that you mean that the truck was un­
page 22 r locked and that you knew? 

A. Yes. 
Q. Did you know that the ignition in this truck had no key, 

that it could he turned on by just merely turning the igni­
tion? 

A. I know it now, yes. . 
Q. And so under those circumstances you were aware that 

people coming on the lot, shopping around and looking into 
cars and things, may get into trouble? 

A. I would doubt if anybody would get in this particular 
truck. · 

Q. Why do you say that, Mr. Gilmer? 
A. \Vell, I imagine all of us in this i;oom would never go 

and hop in a truck of this size. As a general-I would never 
pick the truck. I mean if I was going into a lot and-the 
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truck was sold at tha.t particular time. We had gotten it 
ready for someone. 

Q. The truck was there on display, was it not f 
A. Certainly it was. 
Q. And if somebody were looking for a truck they would 

have had a free opportu11ity to come in and examine it, would 
they notf 

A. Right. 
Q. Do you know how to drive the truckf 

· A. Yes, sir. 
page 23 r Q. Mr. Gilmer in his opening statement said 

that it had a complicated set of gears on it. Is that 
a fa.ct f 

A. That's right. It had a low range of transmission. 
Q. Would a.n ordinary individual know bow to operate 

those gears f 
A. An ordinary individual 1 
Q. Somebody who is used to driving just a sedan or a 

normal passenger car, somebody other than a truck driver 
let's say1 

A. I don't think the average person could drive it on t.he 
road, no. 

Q. How are the gears controlled f Is there a leverf 
A. A lever, yes. 
Q. A stick lever like the old time gears used to be f 
A. No, it's not the same type of lever. 
Q. "\i\Till you describe to the jury wha.t sort of gear anange­

ment there was in this truckf 
A. Well, I think it would be pretty complicated. It's what 

known as road ranger. It's got eight forward gears. I'm 
not an expert on the transmission. I don't know how the 
mechanism wodrs and therefore I can't tell you. We did 
bring along an ,expert today that can give you a much better 
idea of the mechanism if you want to go into <let.ails. 

Well, you've got levers to work it-
Q. The only detail I think that I would be in­

page 24 r terested in bringing out to the jury here is what 
kind of mechanical device there is in the cab where 

you are sittingf 
A. It's a lever. 
Q. It is very readily recognized as a gearshift leved 

What position in the truck is iU Where is it in· the truckf 
A. Well, it's on the steering column. 
Q. Is there a hand brake in that truck f 
A. Oh, yes. 
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Q. \iVhat kind of hand brake is it~ 
A. Well, I call it a position or plunge action but I under­

stand that that is not the correct term. The only thing that 
I can tell you is that it is not a ratchet type. Of course, in a 
car you have the regular ratchet type which you can hear it 
as it is pulled up. This type has more or less a center lever 
and when you get it to hold it has got to go all the ·way 
engaged. It can't go halfway like a ratchet. You can't push 
it down two notches. It either goes all the way or it doesn't 
go at all. 

Q. ·would you say it is a difficult brake to apply? 
A. It's got a more positive action to it than a ratchet type. 

Y.ou have got to apply more pressure to apply it. 
Q. It's a little harder brake to apply than the 

page 25 ~ usual brake? 
A. Oh, yes. 

Q. And isn't it true that's a little harder to release than 
the normal brake 1 

A. Oh, yes. . 
Q. And isn't it true that it takes some special knowledge 

of this type of equipment to release that brake 1 
A. No. Oh, no, no. You could sit down and you could 

release it without any trouble. 
Q. But wouldn't you have to study the brake a little bit 

to find out how to release it? 
A. Oh, no. No. All you've got to do is lift up on it. 
Q. Lift up on the lever? 
A. That's all you've got to do. 
Q. In other words, the device is not difficult to release but 

very simple to release~ 
A. It's very simple to release. 
Q. Where is the brake· in the truck 1 
A. Well, it's right at the driver and I would say it's about 

in the middle of the truck. 
Q. It is released with the hand or with the foot? 
A. The hand. 
Q. Is it near the gearshift1 
A. It's within say a foot. 

Q. Do you have to make a particular effort to 
page 26 ~ reach the brake? 

A. I would say yes. 
Q. Do you think it possible that a person sitting in the 
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truck and moving around could kick that brake loose or knock 
it loose¥ 

A. No. 
Q. It has to be done deliberat~ly¥ 
A. It has to be done deliberately. 

Mr. Via: Your witness, Mr. Gilmer. . 
Mr. Gilmer: I believe, sir, we will put off the examination 

of this witness until we are putting 1011 our evidence. 
The Court: That's all right. 

The iritness stands aside. 

Mr. Via: We have no further evidence, Y·our Honor. 
The Court : All right. 
Mr. Gilmer: I'd like to call Mr. J. P. Leftwich for one 

more question. 
Mr. Via: You are calling him as your witness? 
Mr. Gilmer : Yes, I will call him as my witness. 

page 27 r J. P. LEFTWICH, 
upon being recalled by the Defendants, having 

been previously sw.orn, wa.s examined and testified further 
as follows: 

DlRECT EX:AMINATION. 

By Mr. Gilmer: 
Q. ViT as the tower in such condition that radio messages 

could be sent ·over it when you saw it¥ 
A. Yes, we could send radio messages over it but we 

couldn't cover near the distance that we-.J ust short distances. 
Q. Short distances. So you all should have had notice 

of the time of day when that went off, shouldn't you¥ 
A. Not necessarily, no, sir. We might go two or three 

hours and never use the radio. 
Q. Do you know of anybody connected with the railroad 

who could give us any approximate idea ·of when that accident 
happened¥ 

A. _Not exactly, no; s_ir. 
Q. Well, what would be the nearest you could give us? I 

know that nobody was sitting there with a stop watch watch­
ing it. ViThat would be the nearest estimate you could ma,ke? 
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A. I don't know. The first time that I heard somebody 
say they seen the tower leaning there was 5 :00 o'clock in the 

morning. 
page 28 ~ Q. 5 :00 o'clock in the morning 1 

A. I don't know what time it happened. I 
haven't the slightest idea. 

Q. I see, sir. That's all. 

CROSS EXAMINATION. 

By Mr. Via: 
Q. Mr. Leftwich, this is something you heard and you 

don't have any idea who said this, do you1 
A. No, sir. 
Q. Do you have any other information about the tower 

that you can tell us that might be helpful in this case 1 
A. No, sir. 

The witness stands aside. 

GEORGE GILMER, .JR., 
a witness called by and on behalf of the Defendants, being 
first duly sworn, was examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Gilmer: 
Q. When did you first begin working at the Charlottes­

ville Motors 1 
A. 1946, was when I took over actively. I worked for them 

previously before the war. 
page 29· ~ Q. You worked for them previously before the 

war1 
A. That's right. . 
Q. In '46 you took over in active manageri1ent 1 
A. That's right. . . 
Q. ·Then you have be(ln a manager for a.bout fourteen 

years~ . 
A. That's right. 
Q. You started working there while you were still in grade 

school, didn't you 1 
A. That's right. . . 
Q. Now, what was the first knowledge you had that some­

thing had gone wrong with this tower 1 
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A. It was very early in the morning, I would say some­
where around 6 :00 to 6 :30, that Gene Collier called me and 
told me that somebody had called him from the railroad and 
told him that the tower was-

Mr. Via.: Your Honor, we would like for Mr. Gilmer to 
confine bis testimony to what he knows and not to what was 
maybe told to him. He can testify as to bis knowledge as to 
when he first heard :of it. 

Mr. Gilmer: I want him to tell why he went over there 
because he went over there early that morning. 

Mr. Via: All right, sir, what time he got called. 
page 30 r ~fr. Gilmer: That's all I am asking. 

Q. What time did you get the call f 
A. 6 :00 or 6 :30. 
Q. And when you got there what did you do about it? 
A. When we got to the lot? 
Q. Yes, sir. . 
A. The first thing we did, of course, after we surveyed the 

situation, we removed all of the cars that were in immediate 
danger. In other words, the ca.rs that would have been in 
the path of the tower. 

Q. About how long did that take? 
A. I'd say it took us a half an hour or forty-five minutes. 
Q. Then what did you do about the tower? 
A. What did we do a.bout the tower? 
Q. Yes, sir. 
A. Earlier that morning after Mr. Muse got there, one t]Jing 

we did notify the Police a.bout it because it was-It could 
have come out in the street '"e thought. After Mr. Muse 
got there we did go over to the railroad radio, their control 
tower, and tried to find someone that could get tJ]e authority 
to move the tower so that it wouldn't come over and strike 
our building. 

Q. How long did your efforts continue before 
page 31 r you were able to get somebody? . 

A. Well, we heard nothing from them that morn­
ing. They called two or three places. They looked for the-I 
guess he is the General Agent-but no ·one with authority here 
in Charlottesville so t11ey: called ·I think Monroe and then 
Danville. They couldn't find a1wbodv ·with the authoritv to 
tell them what to do. And thei1· timt a:fternoon I went ove~: to 
the freight office and· some said maybe the Freight Agent 
could· find somebody with· authority and they did some tele-
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phoning and it was late in the afternoon before we found 
anybody that could give any authority, or they got in touch 
with anybody to remove the tower. 

Q. Were you there when Ivy Construction Company re­
moved the tower f 

A. Yes. 
Q. ·what effect did it have on the towerf Did it remain in 

good condition during the removal or not f 
A. No. The Ivy Construction Corµpa.ny when they attached 

to it they thought they could upright it at first but-and put 
a brace on the bottom-but what happened, when they at­
tached to it it buckled up next to the top. 

Q. Now, how heavy would you say the grade was from 
where this truck was parked to the tower~ --

A. It's a slight grade. I would judge it was not over a 
ten per cent grade and less tha.n tliat probably, 

page 32 r somewhere between a five and ten per cent grade. 
Q. How would you say it would compare with 

the grade here from the Courthouse down to Main Street on 
Fifth Street~ 

A. It's not that steep. I would say it was more or less the 
grade that would be on Jefferson Street coming fr.om the 
Courthouse down right along in here. But it is not as steep 
as from the hotel down to Ma.in Street. 

Q. If a car were parked there without brakes and without 
being in gear was it enough grade to make sure it would 
starU 

A. Well, I would hesitate to say. A fairly free running 
unit would probably start out. If maybe the brakes were tight 
on it I would say it might stay but I'd say as a general 
rule most of them would. 

Q. Run down~ 
A. Yes. 
Q. But it's just a border line casef 
A. That's right. 
Q. Did you have the truck inspected afterwards? 
A. Yes, we did. 
Q. Had any damage been done to the truck by its collision 

with the tower? 
A. There wa.s no damage done that we ha.d to repair. 

Q. W a.s there anything you could notice? 
page 33 r A. On the truck? 

Q. Yes. sir. 
A. I didn't look tha.t close. I imagine there are scratches 

on it. 
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Q. But no dents or anything~ 
A. No, nothing that had to be straightened up. 
Q. No lights broken or anything like that~ 
A. No. 
·Q. I believe you told Mr. Via on chief examination that 

this truck was on contract for sale at that time, did you~ 
A. Well, we had had a verbal agreement. A man v.1as 

going to take it. 
Q. After the accident did you have the truck re-inspected~ 
A. We Im.d it re-inspected, yes. 
Q. ·who did you get to inspect it~ 
A. We got Mr. Goss who is with Wright's Wrecking Yard 

and who was the Diamond-T dealer at that time. 
Q. Did you get any report of anything being wr.ong with 

the operation of the brake or the gears~ 
A. No, we found nothing wrong with the brakes. 
Q. When you sold the truck did you have any complaint 

about the operation of the brake or the gear~ 
A. No, we didn't. 

page 34 ~ Q. Vil ere you on the lot the night before this 
accident~ 

A. I wouldn't like to say. I would say that sometime 
during that day I was on the lot. 

Q. v\That time is that lot usually closed~ 

Mr. Via: May it please the Court, I think that that would 
be objectionable ·on the ground that what is usually done 
would not have been done on this particular night. 

The Court: Mr. Via, if I am not mistaken you asked the 
same question. 

Mr. Via: Nobody objected to it, Your Honor. 
The Court: I will overrule the ·objection. 
Q. What time do you usually close the lot~ 
A. Usually at 6 :00 o'clock except •on Friday in the summer­

time we are open. 
Q. Was there any special reason for keeping this lot open 

at. a different J1our, either closing it earlier or staying la:ter 
that night~ 

A. No. . 
Q. At that time '""hat time did your lights go off at nighH 
A. The light was set f.or 10 :00 o'clock and if memory 

serves correctly at that time nothing but the neon 
page 35 ~ lights ·were under the time clock. We put the rest 

of the lights on the time clock-I am not certain but 
I thi11k we put them on a.ft.er this date. 
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Q. So the lights were out when the lot was closed except 
for the neon lights? 

A. Certainly by 10 :00 o'clock. 
Q. Who was the last man over there closing the lot? 
A. Generally a salesman was the last man to leave over 

there at night. 
Q. How late does Banks stay there at night? 
A. He generally starts taJcing up the keys about 5 :00 

o'clock and finishes about 5 :30. 
Q. And what is done with those keys at night? 
A. He takes them and puts them in the used car office. 
Q. ·what was the condition of the Battery on this truck 

after it hit the tower? 
A. We hauled tne truck o.ut· with another wrecker and we 

couldn't start it and we had to take it over across the street 
for them to put a charge on it to get it back in operation. 

Q. So the battery wasn't operating? 
A. That's right. 

Q. Now, could you tell where tbe trv~k had been 
page 36 ~ parked? 

A. Yes, we could, very definitely. 
Q. How could you tell? 
A. By the amount of grass that was dead underneath it. 

As we said before it had eight wheels which are dual ·wheels. 
In other words, it would be four on one side and four on 
the other and they are right behind each other. And the 
grass was dead over a wide area and it showed enough space 
where the tires were of sufficient size-there wouldn't be 
many trucks that would kill that much grass underneath 
it. 

Q. About what is the capacity ·of the truck? 
A. About a two and a half ton truck. 
Q. And that has capacity for how big loads? 
A. Well, I would say that truck with probably a pay load 

on it, the load a vehicle would weight around twenty-eight 
thousand pounds. 

Q. Is there any fence between your lot and the. railroad 
tracks? 

A. No. 
Q. Your lot on the south side ·of Ma.in Street .does have a 

fence between it and the railroad track, doesn't it? 
A. That's right. · · 
Q. Is that fence effective in keeping peopLe out 1 
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.Mr. Via: Your Honor, may it please the Court, whether 
the fence on tJ1e south side of Main Street had 

page 37 ~ anything to do with this case is completely im-
material as I see it. That's an additional part of 

the Charlottesville Motor Company's property and not in 
issue here and what that fence does over there is not an issue 
in this case. 

Mr. Gilmer: The only ground on which it is admissible 
is that Mr. Via said before that there was no fence around 
this lot to keep people out and I want to show that the fence 
was tJ1ere. 

The Court: I will have to sustain the objection. I don't 
see what the situation over on another lot would have with 
respect to this. Objection sustained. 

Q. If somebody were in the truck trying to take a nap 
would those gears ·Or brakes be in a position to bother them~ 

A. That's one thing that I looked pretty carefully at, yes. 
l mean, when this happened you always wonder why it hap· 
pened and you try to figure it out. The position of the 
brake, and the way I can remember, when the brake ·was 
off-in other words, engaged so the truck wouldn't roll, it 
''"ould be if somebody were lying down in the truck and ilie 
truck had a wide enough seat it would stick them right in 
the ribs. In other words, it would hit them right square in 
the ribs. 

page 38 ~ Mr. Gilmer: Any objection~ 
Mr. Via: He is your witness, Mr. Gilmer. 

Mr. Gilmer: All right. You just looked like you were 
going to make an objection. 

Mr. Via: I am prepared to make a11 objection if the testi­
mony becomes irrelevant. 

Mr. Gilmer: All right, sir. We will try to keep it relevant. 

Q. There has been evidence here that the tower was leaning 
at a forty-five degree angle. ·what would you estimate that 
angle at~ 

A. I would judge it was closer to a twenty or twenty-five 
per cent angle. 
' Q. No measurement was talrnn of the angle as far as you 

know. 
A. No. It was somewhere in that neighborhood. 

Mr. Gilmer: Witness with you, sir. 



28 Supreme Court of Appeals of Virginia 

George Gilmer, Jr. 

CROSS EXAMINATION. 

By Mr. Via: 
Q. Mr. Gilmer, now we have talked about the truck having 

eight wheels. I imagine it is a very heavy truck, is that not 
correct~ 

A. Yes. 
Q. Do you have any idea how heavy it was 1 

A. No. I could approximate it. 
page 39 r Q'. would you do that, sir 1 

A. I would say that the truck probably weighed 
somewhere around eight to ten thousand pounds. 

Q. Now, a truck that heavy parked on a slope as a matter 
of prudence you would have to put the brakes on, would you 
noH 

A. Well, any time I parked I would certainly put the 
brake on. 

Q. And a truck that heavy parked on a slope more than 
likely is going to roll if the brakes are not on, wouldn't 
you say~ 

A. As I testified before I would say most of them I think 
would roll, yes. 

Q. And the slope on which this truck was parked was ,such 
a slope that would require some effort on behalf of your 
employees to see that the truck wouldn't . roll, wouldn't 
you say that~ ··· 

A. I would say_ that the truck was on sufficient slope that 
we would certainly put on the brake, yes. 

Q. Now, Mr. Gilmer, the battery in this truck you say 
was dead~ 

A. That's right 
Q. So the truck couldn't be started of its ,own power, 

could it~ 
A. No. 

page 40 ~ ·Q. Yet the truck did move from your lot into 
the tower~ That is admitted, is it noU 

A. Certainly. 
Q. Now, in the other activity on your lot there your sales­

men move cars about, do they not1 
A. That's right. 

RE-DIRECT EXAMINATION. 

By Mr. Gilmer : 
Q. Did you examine the truck after the accident to ascertain 

the condition of the brake and gears 1 
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A. Yes, the brakes were off and it was .out of gear. 

Mr. Gilmer: That's all. 

RE-CROSS EXAMINATION. 

By Mr. Via: 
Q. Mr. Gilmer, at what time was that examination made' 
A. What time was that examination made? 
Q. Yes, sir. 
A. That was early in the morning. 
Q. \f\T ere there other people there when you got there? 
A. Oh, yes. 
Q. Vi.Tho were they' 
A. Well, there was only one ·other person and that was 

wrecker driver. 
Q. That was the wrecker driver' 

page 41 ~ A. That's_ right. 
Q. Wbat wrecker driver was he? 

A. He's here today, Eugene Collier. 
Q. How did he happen to get there 1 
A. He was .called by somebody from the railroad. 
Q. And where was he when you got there? 
A. Where was he? 
Q. Yes, sir. \Vas he at the truck? 
A. He was at the lot but not at the truck. 
Q. There were no people down around the tower? 
A. N;o. 
Q. Were you the first man down there? 
A. I'd say we were the first two as far as we know. 
Q. Did you get in the truck' 
A. We opened the door. 
Q. But did you get in the truck? 
A. No. 
Q. So that you did not actually put your hand on the 

geai-s? 
A. Not then, no. 
Q. Now, Mr. Gilmer, bow can you tell what gear it was in 

if you didn't get in to try it? 
A. The wrecker driver got in there. 
Q. He got in the truck? · 

A. That's right. 
page 42 ~ Q. Where were you then? 

A. I was standing beside him. 
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Q. Do you have the wrecker -driver here? 
A. Oh, yes. 

Mr. Gilmer: We are gomg to put him on as the next 
witness . 

. Mr. Via: All right, sir. That's all we have. 

The witness stands aside. 

EUGENE COLLIER, 
a witness called by and ·on behalf of the Defendant, being 
first duly sworn, was examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Gilmer: 
Q. Mr. Collier, I believe you work for the Charlottesville 

Motors, don't you? 
A. Yes, sir. 
Q. How long have you: worked for them? 
A. I've been there since '48. 
Q. 'Vhat's your position? 
A. Wrecker driver. 

Q. Your duties require you when you get 
page 43 ~ wrecker calls to go out and get the cars and haul 

them in, the wrecks? · 
A. That's right, sir. 
Q. Is your phone listed as an emergency night phone? 
A. Yes, sir. 
Q. So anybody looking for Charlottesville Motors w·ould 

call you at night? 
A. That's right, sir. 
Q. On the morning of July 1st when this tower was hit 

did you get a call? 
A. Yes, sir, I did. 
Q. About what time? 
A. I would say that it was approximately 6 :00 o'clock in 

the morning. , 
Q. And when you got that call what did you do? 
A. I called Mr. Gilmer. 
Q. And after you called Mr. Gilmer what did you do? 
A. I got in the wrecker and went on over to the lot. 
Q. You keep the wrecker at your home at night? 
A. Yes, sir. 
Q. 'Vhen you got over there to the lot what did you find 

was the condition? 
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A. Well, I found this truck had rolled off and was back in 
the tower, sir. So I didn't fool with the truck, didn't go over 

to it or nothing else until Mr. Gilmer got there 
page 44 r and we decided that we wouldn't mess with the 

truck at all. We moved the ca.rs. '~Te thought 
maybe if we moved the truck the tower would fall. 

Q. And the cars you moved were those that the tower might 
fa.ll on f 

A. Yes, sir. 
Q. Did you make an examination of the truck after Mr. 

Gilmer got there? . 
A. Yes, sir. After we moved the ca.rs out of the way that 

was in line with the tower if it would have feel ·on them, we 
went back to the truck and I got in the truck and checked it 
to see if the brake was on or if it vrns in gear. 

Q. And what did you :find checking? 
A. The brake was off and out -of gear ,sir. 
Q. Out of gear 1 
A. Yes, sir. 
Q. Do you know how the brake works on that particular 

type of truck 1 
A. Yes, sir. 
Q. Is it a good or bad brake 1 
A. It's a good brake, sir. 
Q. Does it hold tight 1 
A. Yes, sir, it holds tight and you have got to put it a.11 the 

way on. You ca.n 't put it pa.rt of the wa.y on. "Then you 
pull it up you've got to lock it. 

page 45 r Q. And how many gears a.re there on that truck 1 
A. Eight forward. 

Q. Eight forward gears 1 
A. Yes, sir. 
Q. Wha.t sort of grade would you say it was where the 

truck was parked 1 From there to the tower. 
A. I would say a.bout like here on .Jefferson Street. 
Q. And c?uld you tell where the truck had been parked f 
A. Yes, sir. 
Q. About how far was the place where the truck had been 

parked from the tower 1 
A. I would sa.y approximately fifty feet, sir. 
Q. How could you tell where the truck had been parked? 
A. Well, from the dead grass where the tires had· set on 

the grass. It killed the grass. 

Mr. Gilmer: Witness with you. 
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CROSS EXAMINATION. 

By Mr. Via: 
Q. Would you ,state your name, please? 
A. E'ugene Collier. 
Q. And you work for the Charlottesville Motor Company, 

don't you? 
A. Yes, sir. 

page 46 ~ Q. Mr. Collier, had you ever been in this truck 
before? 

A. Yes, sir. 
Q. And you were familiar with the gears then? 
A. Yes, sir. 
Q. Does this truck have a clutch 1 
A. Yes, sir. r' 

Q. The gears have to be operated with a clutch 1 
A. Yes, sir. 
Q. Can you move the gears around without moving the 

clutch 1 
A. Well, sometimes. It just depends what kind of position 

the truck is in. 
Q. Did you have to put the clutch in 1 
A. I always push the clutch in to check to see if it's m 

gear or out of gear, sir. 
Q. And what gear did y.ou find the truck in? 
A. It ·was out -of gear, sir. It wasn't in any gear. 
Q. It was out of gear? 
A. Yes, sir. 
Q'. What does. that mean? 
A. Well, it was in neutral. 
Q .. Well now, you take an automobile with the stick~the 

automatic transmission, that's out of gear when it's in a 
parking gear? Is that not correcU 

page 4 7 ~ A. Well, your transmission is locked when you 
are in parking gear, sir. Your motor-I mean you 

can still start it. 
Q. Do you know anything about the transmission on this 

truck? 
A. I'm not too familiar with it, no, sir. 
Q. Would you know whether there is a parking gear on this 

truck1 
A. In this transmission itself? 
Q., Yes, sir. 
A. No, sir. 
Q. Or anywhere in the truck? 
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A. Nothing but. the emergency. 
Q. What gears does it have~ 
A. Well, it has eight forward gears. · It starts from one 

to eight. 
Q. Is that all the gears it has~ 
A. Yes, sir. 
Q. Does it have a reverse~ 
A. Oh, yes. It has a. reverse. I said eight forward. 
Q. ·well, is reverse a forward gear~ 
A. No, sir. 
Q. Does it have any other gears~ 

A. It has eight forward gears and the reverse. 
page 48 ~ Q. And no other gears that you know oH 

A. No, sir. 
Q. Well now, you say it was out of gear. Do you know of 

your own knowledge vvhat the gear hook up is with this truck 
and the transmission~ 

A. No, sir, I am not familiar with that, sir. 
Q. Do you know of your own knowledge whether this 

truck-I take it when you say it is out of gear you mean 
it was in neutral~ 

A. It wa.s in neutral position, yes, sir. 
Q. Do you lnww of your own knowledge that if this truck 

is in neutral that the wheels will or will not turn T 
A. The wheels will turn. 
Q. You know tha.t1 
A. Yes, sir. 
Q. Where is the gearshift on this truck~ 
A. It's on the steering column. 
Q. Up under the steering wheeH 
A. Yes, sir. 
Q. Is it a particularly difficult gear to operate~ 

Does it require any special knowledge to operate T 
A. Well, no, sir, I wouldn't say so. 
Q. How a.bout the hand brakeT 
A. No, sir. 

Q. Very easy to release~ 
page 49 r A. Very easy to operate. 

Q. Could this truck move backwards in any of 
those gears T · 

A. Will it move backwards f 
Q. Could iU 
A. Not with the motor dead, no, sir. 
Q. V\T.ould it move backwards in reverse if the motor is 

deadT 
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A. No, sir. 
Q. Could it move backwards in any of the forward gears~ 
A. Not unless it had help to start it rolling, no sir. 
Q. You are familiar with automotive equipment, are 

you not? 
A. Yes, sir. 
Q. Isn't it a fact that normal transmissions will move for-

·ward with the car in gear with the motor dead? · 
A. No, sir, that's not normal I mean, unless it's on an 

off grade. 
Q. Isn't it a fact that they will do that 1 
A. Oh, yes, it's possible. 
Q. Y·ou never saw this truck before the accident afte1: it 

was parked on the lot, did you? 
A. Did I see it before it was parked on the lot, 

page 50 ~ sir? · 
Q. Well, let me put the question this way. On 

the day before the accident did you see this truck on the 
lot? 

A. Yes, sir, I know the truck was up there but I don't say 
definitely I saw it the day before it happened. 

Q. \iV ere you in the truck 1 
A. No, sir. 
Q. So before the truck moved from its parking place you 

don't know what the condition of the gears or the brakes 
was, do you1 

A. Oh, no. 
Q. \iVhen you got there were there ahy other people 

around 1 
A. No, sir. I met Mr. Gilmer over there. 
Q. Thank you very much. That's all. 

The witness stands aside. 

CHARLES 0. BANKS, 
a witness called by and on behalf of the Defendant, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION. 

By Mr. Gilmer: 
Q. I believe you work for Charlottesville Motors, 

page 51 ~ don't you? · 
A. Yes, sir. 
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Q. About how long have you worked for them'· 
A. About two and a half years I'd say. 
Q. \iVhat are your duties' 

~ 

A. vV ell, I'm the clean up man for the used car depart­
ment. 

Q. \iVhat did you have to do with this particular t!uck' 
A. \l\T ell, this particular truck, they did some work on it. 

It was over at the shop and I brought it over on the used car 
lot a11d parked it. 

Q. When you parked it there what sort of place did you 
leave iU 

A. I parked it behind the building and I pulled tlle emer-
gency brake up and I put it in :first gear. 

Q. Is first gear the lowest gear' 
A. That's the lowest gear .. 
Q. And about how long was that before ·the tower in­

cident' 
A. Well, I don't know, but I know it was several days. 
Q. \Vere you or the salesman the last one to leave the 

lot? 
A. Well, I usually picked up the keys but I don't know 

whetlrnr I was the last one to leave or not because 
page 52 ~ the salesman usually locks the door. 

Q. Locks the door to the -office' 
A. Yes, sir. 
Q. But you a.re the one takes the keys out of all of the 

cars' · 
A. Yes, sir. 
Q. What time do you start taking the keys up in the 

afternoon 1 
A. About 5 :00 o'clock. 
Q. And what time do you flnish' 
A. About 5 :30. 
Q. Was there any particular change so far as you know 

this day from your usual practice 1 
A. No, sir. 
Q. You didn't take any keys out of this tru~k, did you' 
A. No, sir. 
Q. Were there any keys to it? 
A. No, sir. 
Q. Did you take the keys out of the cars nearby this 

truck' 
A. Yes, sir. . 
Q. How close were these .ca.rs that you took the keys out 

of to this truck' 
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A. They had a line of cars in the front of the­
page 53 r The truck was sitting at an angle facing west, the 

front of the truck was, and some cars was facing 
Main Street and some cars were sitting beyond the truck 
on the right-hand side, still facing Main Street. 

Q. Did you drive this car forward or back it into posi-
tion? 

A. I backed it in. 
Q. Backed it in 1 
A. Yes, sir. 
Q. And about how far would you say it was from the 

tower? 
A. I'd say about fifty or SL'\:ty feet. 

Mr. Gilmer: Witness with you. 

CROSS EXAMINATION. 

By Mr. Via: 
Q. Mr. Banks, do you know what day you parked this truck 

on the lot7 
A. No, sir. 
Q. You don't know the date'? 
A. No, sir. 
Q. Do you know what day the accident occurred f . 
A. No, sir, I don't know the date the accident occurred. 

Q. Do you know what day you heard about the 
page 54 r accident f 

A. No, sir, but I know what morning· I come 
there and seen it. 

Q. Well now, you have just stated that it happened about 
three days after your parked it. Now, how do you know 
about. thatf 

A. I didn't say three. I said several days after I parked 
it. 

Q. All right, several days. I didn't mean to misstate you. 
How did you know that it was several days~ 

A. Because I parked the truck and I hadn't been hack to it 
within several days after that. 

Q. Well, what are you using for a reference point f You 
don't know when you parked it and you don't know when 
yoU: heard a.bout it, about the accident, so what reference 
point are you using to establish several days~ 

A. I mean I don't know just the date it was. I didn't 
keep up with the date of it .. 
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Q. You don't know when you heard about this accidenU 
A. I saw it the next morning when I oome to work which 

was ion the 1st. 
Q. You saw the accident? 
Q. And it is your recollection then-Are you just recall­

ing this? You saw the accident yourself and from 
page 55 ~ that day when did you park the truck there? 

A. I don't know exactly the day I parked the 
truck but I know I parked the truck before they had that 
accident and it was several days after I parked the truck. 

Q. Several days? 
A. Before they had the accident with it. 
Q. It was not the day before? 
A. No, sir, it wasn't the day before. 
Q. Now, you stated that you go by and talrn the keys out 

of the cars each day. Do you talrn the keys out of all of the 
cars on the lot? 

A. All the cars on the lot. 
Q. Are keys in all the cars on the lot each day? 
A. Yes, sir. 
Q. They are? 
A. Yes, sir. 
Q. How do those keys get there? 
A. I put 'em in. 
Q. '~TI1en do you put them in the cars~ 
A. E,very morning. 
Q. This is done every day? 
A. Every day. 
Q. That means you hay.e got to get in and out of those cars 

every da.y, doesn't it? 
A. I have to put the keys in them and talrn them 

page 56 ~ out. 
Q. That means you have to get in the car then, 

doesn't it? 
A. Yes, sir. 
Q. Did you get in and out ·of this truck? 
A. No, sir. ' 
Q. Why didn't you? 
A. Because there wasn't no keys in it. 
Q. No keys for this truck? 
A. Yes, sir. · 
Q. '~Tllat else do you do when you get in and out of these 

ca.rs? 
A. When I get jn and out of them I put the key in and I 
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start them up every morning and let them run and then I 
cut them off and go on and do other work. · · 

Q. Do you lock the cars at night? 
A. Yes, sir. 
Q. Do you lock every car? 
A. Lock every car. . 
Q. That's your orders? 
A. That's my orders. 
Q. What about this truck? Why didn't you lock this 

truck? 
A. Because there was no key to the truck. 

Q. You have to have a key to lock it? 
page 57 r A. Yes, sir. 

Q. Did you inform Mr. Gilmer that you couldn't 
lock the truck? 

A. Yes, sir. 
Q. He knew you couldn't lock the truck? 
A. He knew I couldn't lock it. 
Q. He knew it would have to stay open? 
A. Yes, sir. 
Q. Did you work the lot last night? 
A. I don't work the lot now. 
Q. You don't work the lot now? 
A. No, sir. 
Q. When you were working the lot it was the practice to 

lock each car every night? 
A. Yes, sir. 
Q. Do you know who worked the lot last night? 
A. Yes, sir. 
Q. \iVho worked the lot last night? 
A. James Goodwin. 
Q. He's an employee of the motor company? 
A. Yes, sir. . . . 
Q. Do you of your own knowledge know whether he locked 

the cars last night? 
A. I don't know, sir. I know he was up there. 

Q. But you don't know what he did? 
page 58 r A. No, sir. 

Q. Now, in the position that y.ou parked this 
truck, were there not other vehicles along the side of it? 

A. Some was facing it and some was sitting in the front 
of it. 

Q. And how close to those vehicles was this truck? 
A. But they wasn't parked in the same manner that the 

truck was. 



George Gilmer, Jr. v. Southern Railway Company 39 

Charles 0. B a1nks. 

Q. They were parked a.t a ,different angle? 
A. Yes, sir. · 
Q. In other words, the ·truck was facing let's say east and 

west? 
A. Yes, sir. 
Q . .And sort of rmming with Main Street and the other cars 

were parked at a ninety degree angle to it, would you say? 
A. I don't know. You see the other cars were parked 

direct facing Main Street which would be headed west. 
Q. 'Vell, they would be facing Main Street, wouldn't they 1 
A. Yes, sir. 
Q. Now, was this truck parked in the line with other 

vehicles? Was there a truck over here or a car on either 
side of it7 

A. To my knowledge it wasn't. 
page 59 ~ · Q. This truck was actually park_e~ in a drive­

way between two other lines of cars, was it not 1 
And was it not parked nearer to a line of ca.rs on the leff­
hand side 1 Parked right up against them, wasn't it 1 

A. No, sir. 
Q. How close was it parked to the line of cars on the left 

side? 
A. Approximately I'd say a.bout six or eight feet, something 

like that. 
Q. Now, if somebody wanted to p:et that car out of there 

they had to move that truck, did they not? 
A. No, sir. 
Q. Why didn't they? 
A. Because they could come out and bit the other street 

right in front of it. There was a driveway through there. 
. Q. There was a. double lane of cars there, were there 
not7 

A. No, sir. Some of them v.ras beyond-back of the auto-
mobiles. The aisle was open. · 

Q. This truck was not blocking any other vehicles~ 
A. No, sir. 
Q. Parked in the driveway you say? 
A. Parked in the driveway. · 

Q .. Parked on a slope 1 
page 60 ~ A. Yes, sir. 

Q. You knew you parked it on a slope, didn't 
you? 
· A. Yes, sir. 
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Q. Did you look around when you got out? 
A. Yes, 1sir. 
Q. Do you think you left it safely parked? 
A. Yes, ,sir. 
Q. You never checked back on it again? 
A. vVell, I possibly looked in it some days but I didn't get 

in there to put no keys out or something because there wasn't 
no keys in it. Furthermore than that the truck was supposed 
to have been sold. 

Q. You don't know that of your own knowledge, do you? 
A. About it being sold? · 
Q. Whether the truck was sold or not? 
A. I know they had a sold sign on it. 
Q. There was a sign on the truck saying it was sold? 
A. Yes, sir. 
Q. You were on the lot the day after you parked that truck 

there, weren't you? 
A. Yes, sir. 
Q. These several days you mentioned you were on the lot 

each day, were you not? 
page 61 ~ A. Yes, sir. 

Q. And you never checked that truck once again? 
A. Not to drive it, no, sir. 
Q. Did you ever get in it once again? 
A. I really ·don't know. 
Q. You don't know? l 
A. No, sir. 
Q. You don't remember whether you got in the truck at all 

after you parked it. 
A. No, sir. 
Q'. If you had gotten in you would remember it, wouldn't 

you? 
A. I don't know, you see I don't know how many days it 

had been parked before it rolled away from there. 
Q. Well, you know it was several days? · 
A. Yes, sir. 
Q. And you know if you had gotten in the truck again you 

would remember it, wouldn't you? 
A. If I had started it up probably I would but I didn't. 
Q. So I understand your testimony is that you didn't get 

in the truck after you parked it? 
A. Yes, sir. 

Mr. Via: All right, that's all. 
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RE-DIRECT EXAMINATION. 

pa.ge 62 r By Mr. Gilmer: 
Q. Did you see the truck while it wa.s leaning 

there? 
A. Yes, sir. 
Q. Could you, after the truck had hit the tower tell where 

the truck had been pa.rked f 
A. Yes, sir. 
Q. How could you tell where the truck had been parked f 
A. By tlw grass that was dead and turned yellow under-

neath the wheels. 
Q. Turned dead and yellow underneath the wheels f 
A. Yes, sir. 

Mr. Gilmer: That's a.IL 

RE-CROSS EXAMINATION. 

By Mr. Via.: 
Q. l\fr. Banks, you said it was your job to start all the 

ca.rs every day? 
A. Yes, sir. 
Q. Why didn't you start this truck? 
A. Because it was sold. 
Q. It wa.s still on the lot, wasn't it f 
A. Yes, sir. 
Q. Now, you didn't know the truck was sold. You just saw 

a sign on it, didn't you f 
A. Well, it was sold and the buyer was going to 

pa.ge 63 r pick it up. 
Q. "'\Vas tha.t your instructions, that once a. car is 

sold you don't do any more maintenance on it? 
A. Yes, sir. 
Q. You just leave it like it is f 

. A. Yes, sir. 
Q. Y.ou don't check it at all f 
A. No, sir. 
Q. You have no further responsibility with it? 
A. No, sir. 
Q. It just sits there f 
A. Yes, sir. 
Q. Evm1 thoug·h it's on the lot you don't have any re­

sponsibility for itf 
A. No, sir. 
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Q. Because of those circumstances you wouldn't have got- · 
ten in that truck again, would y.ou? . 

A. No, sir, I didn't have anything to do with it. 
Q. Those a.re the orders you have from Mr. Gilmer over 

there? 
A. WeU, from the things they told me. 
Q. That's what they told you~ 
A. Yes, sir. 

Q. And those were the orders you had from your 
page 64 r superiors 1 

A. Yes, sir. 

Mr. Via: All right, that's all. 

The witness stands aside. 

EDWARD H. C. GOSS, 
a witness called by and on behalf of the Defendant, being first 
duly sworn, was examined and testified as follows: 

. DIRECT EXAMINATION. 

By Mr. Gilmer: 
Q. Mr. Goss, at one time you worked for Wright's Wreck­

ing Yard? 
A. Yes, sir, I managed the Diamond-T truck dealership 

for him. 
Q .. That was at the time he was the Diamond-T dealer? 
A. Yes, sir. 
Q. ·what other experience have you had in the truck lmsi­

ness? 
A. Well, other than as a boy, I went through the Ar­

tillery Officer's Motor School at Ft. Sill. During the Second 
World War I was a battalion motor officer. I was an artillery 
officer per se, which use not only heavy truck, Diamond-Ts, 

GMCs and everything else. . 
page 65 r After the War in the normal course of business, 

with which in the past I have been affiliated, we 
have manufactured for the trucking industry. Thereafter, 
I was the truck mana.ger for a local truck agency. 

Q. Charlottesville Motors? 
A. Charlottesville Motors among them. And from them 

I went to Harry Wright and left him last year. 
Q. Are you familiar with the operation ·of Diamond-T 

trucks~ 
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A. Yes, sir, I am. 
Q. Did you examine this Dia.mond-T truck after the tower 

was knocked down? \ 
A. I did. 
Q. \Vas the tower in a leaning position when you examined 

it~ 
A. The tower was in a leaning position, yes, sir. 
Q. At what angle would you say it was leaning? 
A. Well, just going back in memory I would not say it was 

leaning the proposed forty-five degrees. As -a professional 
soldier and an artillery officer I dealt with a lot of angles 
and put out my fingers many times. It might have been forty.­
five degrees, but the way I saw it it wasn't any forty-five de­
grees. My estimation of its angular declination was approxi­
mately twenty to thirty deg.rees at the outmost. 

Q .. Wilen you examined the truck what was the 
page 66 r condition of the brake and the gears? 

A. When I examined the truck the condition of 
the braking and gears was fine. There was nothing that I 
could detect the matter with it. 

Q. And will you explain to the Jury just how the brake 
operates? Is it different from most brakes? 

A. The brake is a very positive brake. It is a brake that 
has to be fully put on and fully taken off. I might have 
reversed the motion. But there is no intermediate line in 
between it. It is kind of like a counter balance that you go 
beyond a point and it has to go beyond that point to be ap­
plied. 

Q. Wilen it is applied does it prevent the wheels turning? 
A. It prevents the wheels from turning t11rough the drive 

line assembly of the truck. 
Q. How many gears does the truck have? 
A. The trucks has eight forward speeds which are com­

pounded -0ut of two specific ranges, a high range and a low 
range. That means one gear reduction is lower and the other 
is higher. There is an electronic-I am not-My memory 
is not perfect ·on whether this Jiad electronic or ai.r. There 
is no way to tell it unless you disassemble it. But it had 
one or the other I know,-impulse, which actually transfers 

it from high range to low range. It's a mechanical 
page 67 r thing w)l.ich occurs that's actuated by air pressure 

and/o.r by electric impulse. · 
. The gears progress in a constant progression from one to 

eight. It also has a. reverse gear which is compounded 
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as well by two, from high to low range, giving. in effect two 
reverse gears. 

Q. When the truck is in low gear is it easy to push or 
move? 

A. Well, it would be impossible to do it. In the first place 
a truck of this size has a tremendous amount of friction on 
the ground. By its very nature the drive lines of the thing 
are heavy. This particular truck, I know for a fact, has a 
double reduction single speed ,rear end with a rated capacity, 
on the basis of manufacturer's specifications, of about 18,000 
pounds. A double reduction rear end is the final word as far 
as rear end in a truck because it's stronger. But by the very 
nature of it there is more friction because there are more 
gears to turn, therefore, that coupled with the drive line as­
sembly of the truck going through a rather heavy fuller road 
ranger R-45 transmission would make a lot of gears to turn, 
and eoupled with the engine which was in this, which was a 
330 cubic inch Continental engine, which precludes the fact 
that it had a reasonably high compression ratio, it would be 
very difficult to move it. 

Q. What time of day was it when you examined 
page 68 ~ the truck? 

A. "'\¥'ell, as I recall it Mr. Gilmer, Jr. called me 
a.t my office that morning at approximately 9 :00 o'clock. or 
9 :30 or something like that and I said I'd be there as· soon 
as I could and I would estimate my arrival between 10 :00 and 
10:30. 

Q. Could you tell where the truck had been parked? 
A. Yes, sir, it's one of the specific things that I remember 

about the truck because the grass was plumb dead underneath 
it and the wheel marks were very, very plain to me. 

Q. There was no question in your mind about that truck 
making those wheels marks, was there? 

A. No, sir, none whatsoever, because the truck had a 
rather unique suspension system which was of interest to me, 
just professionally. 

Q. Do the Diamond-T people build standard trucks or are 
they built to order? 

A. Never since their inception in 1905, which was the first 
point that' they built which was not a truck but a car, have they 
ever built anything standard. Today if one called the Dia­
mond-T factory and asked for the physical components used 
in the assembly of 0 No. 1, within two or three minutes they 
would go to a file and give you a catalogue index which would 
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list those components, so all of their units are 
page 69 r built speoifically on order. There might be a series 

that are built, for instance, for the Federal Govern­
ment, that a.re equal. 

Q. But they are all built on orders 1 
A. On orders, yes, sir. 

Mr. Gilmer: ·witness with you, sir. 

CROSS EXAMINATION. 

By Mr. Richmond: 
Q. In shifting gears on this particular truck how do you 

shift them? · 
A. Well, the sequence is ·drawn up in the first four gears. 

If you start trying to come down-
Q. Where is high located 1 I am not familiar with these 

trucks: 
A. On . the truck, as such? 
Q. Yes. 
A. The low range pattern on this, specifically on this shift 

unit, the low was I think down a.t the lower left-hand corner, 
but I would not attest to that as such because there are so 
many different shift patterns even in road rangers. 

Q. The lower right-hand corner? 
A. I would not specifically say exa.ctly where. I am just 

saying that the thing could be obverse which is what you a.re 
suggesting. But I am saying that the shift pattern 

page 70 ~ varies-in R-45s, R-46s, and R-60s and so forth, a11 
of which are fuller road ranger transmission. And 

I don't particularly remember. 
Q. Where would reverse be? Ybu don't know where that 

would be either? 
A. Reverse, gene.rally in a transmission is over to one side 

or tlie other. But there is a specific effort necessary to get 
into it. 

Q. Would it be on the upper left or upper right or lower 
left or lower right? 

A. It's ve.ry possible it could be in any of those locations, 
because I just don't know, nor do I imagine anyboy else could 
remember. 

Q. Where is neutral located? 
A. Well, neutral is always a very positive location for the 

simple reason that you have sway, ·you have freeway in it 
because it is not at all a positive gear. 
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Q. It could be upper left or lower right or-
A. Neutral generally is ascerained by the amount of play 

that one finds in the assembly. In other words, using an 
example which I have heard in Court before today; on an 
old automobile any child practically can tell on a straight stick 
shift where neutral was because it would go from side to 

side, but if you put it in reverse you couldn't make 
page 71 ~ it go from side to side by the very nature of the 

mechanical structure of it. 
Q. But you yourself don't know in this particular truck 

where these various shifts were? 
A. I did at the time. I am saying that I cannot .remember 

whether it was at this point or that point or this point and 
that other point. My memory is the next thing to being 
photographic but it's not quite that good. 

Q. But it would be a. car that the average person wouldn't 
know too much about shifting, wouldn't it? 

A. Oh, I don't know that. There is a pattern on it. All 
good trucks generally have patterns which show the location 
of the gears. I don't think that it would be exceedingly 
difficult. I think this, that the ve.ry nature of the thing would 
scare most people away. I think that you would be horribly 
confounded if you had gotten into the truck for the simple 
reason that this truck happened to be a over cab truck, which 
meant that the front axle position was directl_y underneath 
the driver and which meant that the space compounded in it 
was a little unusual, which you might have had experience 
with before. 

Q. Would it be difficult for me to put it in neutral? 
A. No, I don't think it would be difficult for you to put it 

in neutral if you read the pattern, except for one fact. Once 
you take the clutch from here, in doing that you 

page 72 ~ have to positively throw it out of gear. This is a 
very positive type transmission and the reason that 

it is a very positive type transmission is that generally 
speaking in all heavy truck operations the coefficient of brake 
linings is not satisfactory to stop the truck, therefore, you 
would have to he positive. 

Q. Am I to understand then that it would be difficult for 
me to put it in neutral? 

A. I don't think that was suggested. I am trying to answer 
your question as you asked it. But let me specifically say 
this. If you read the pattern you could know how to put it 
in neutral but the question of difficulty would depend on the 
fact of whether you pushed against or whether you depressed 
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the clutch to do it and so forth. I don't think there is any 
problem one way 9r the other. 

Q. I could do it all right Y 
A. Yes, you. could do it. 
Q. ·with reasonable intelligence I could do it Y 
A. Yes. . 
Q. I could also release the brake Y 

. A. Yes, I think you could release the hrake. I don't 
think you would have any difficulty in that at all. I think that 
you wouldn't try to do it. I think it would scare you half 
to death if you got in that truck. . 

Q. You stated on direct examination that this 
page 73 ~ truck had a tremendous amount ·of friction on the 

gr.ound. What do you mean by that Y 
A. Well, it's called road drag. When you put ten tires 

on the ground and you load specifically upon axle, which this 
truck had because it becCl!Use it was in this position over the 
f.ront a.xle and the cab position is over the front axle, which 
made a tremendous amount of drag forcing down on these 
front .wl:u'lels,. . 

Generally 'speaking, specifically answering your question; 
there are two wheels on the rear, there are two sets of duals, 
one behind the other, one set behind the other, each of which 
has four and opposite to that is the same sequence. That 
makes eight, plus two, one on each side of the front. The 
amount of drag is considerable, especially on rough surfaces. 

In addition to that, the drive line turning, even in a. neutral 
position on a piece of equipment of this type is considerable 
for the simple reason that you have a lot of mechanical things 
to keep turning, not necessarily in neutral but I mean within 
the brake drums and such. 

Q. But even in a neutral position this would have a tendency 
to-

A. Assuming that there were a neutral position on this 
truck, the truck would have a tendency to be right hard to 

move ·off. It would have to be pushed off. 
page 74 ~ Q. I take it that what you mean by the friction, 

the tremendous friction, that the truck has a 
tendency to stay in one place regardless of ·whethe.r-

A. Well, I would say so. Everything is relative in this 
world-a point of positive relativity more so than a con­
ventional automobile. 

Q. And so, as you say, if it were in neutral or the brakes 
were released it would still have a tendency to stay in posi­
tion Y 
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A. It would have that much more of a tendency to stay. 
Let's make this point ·of relativity in my answer if I may, 
please. It would have more of a relativitJ: to stay in position 
than an automobile by the very nature of the tping; the 
braking system is different; it operates differently. 

Q. And it's a very heavy vehicle. Do you know ·how 
heavy it is? 

A. Well, I think Mr. Gilmer, Jr's. previous estimation is 
pretty accurate. As I recall he estimated between eight and 
ten thousand pounds empty weight. 

Q. Thank you very much, sir. 
A. You are entirely welcome. 

The witness stands aside. 

• -. • 

A Copy-Teste: 

• • 

H. G. TURNER, Clerk. 

_J 
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