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VIRGINIA :

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 5th day of Oectober, 1960.

APPALACHIAN POWER COMPANY, Plaintiff in Error,
against

J. AUBREY MATTHEWS, ADMR., ETC., Defendant in
Error.

From the Circuit Court of Smyth County

Upon the petition of Appalachian Power Company, a writ

of error and supersedeas is awarded it to a judgment
rendered by the Clreult Court of Smyth County on the 20th
day of May, 1960, in a certain motion for judgment then
therein depending -wherein J. Aubrey Matthews, Adminis- -
‘trator of the Estate of Gilbert David Heath, deceased was
plaintiff and the petitioner and another were defendants.
. And it appearing that a suspending and supersedeas bond
in the penalty of twelve thousand dollars, conditioned ac-
cording to law, has heretofore been given in accordance
with the provisions of sections 8-465 a,nd 8-477 -of the Code,
no additional bond is reqmred
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VIRGINIA :

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 5th day of October, 1960.

HOME AND AUTO SUPPLY COMPANY, INC.,

Plaintiff in Error,
against

J. AUBREY MATTHEWS, ADMR., ETC., Defendant in

Error.
From the Cireuit Court of Smyth County

Upon the petition of Home and Auto Supply Company,
Inc., a writ of error and supersedeas is awarded it to a judg-
ment rendered by the Cireuit Court of Smyth County on the
20th day of May, 1960, in a certain motion for judgment then
therein depending wherein J. Aubrey Matthews, Ad-
ministrator of the Hstate of (Gilbert David Heath, deceased,
was plaintiff and Appalachian Power Company and the pe-
titioner were defendants.

And it appearing that'a suspending and supersedeas bond in
the penalty of twelve thousand dollars, conditioned accord-
ing to law has heretofore been given in accordance with the
provisions of sections 8-465 and 8-477 of the Code, no ad-
ditional bond is required.
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RECORD

* a* * *

MOTION FOR JUDGMENT.

To Appalachian Power Company and Home & Auto Supply
Company, Inc.

The undersigned hereby moves the Circuit Court of Smyth
County, Virginia for judgment against you and each of you
in the sum of THIRTY THOUSAND ($30,000.00) DOLILARS,
which amount is due by you and each of you to the under-
signed on account of the following facts and circumstances:

L

On or about the 6th day of April, 1959, you, the said Ap-
palachian Power Company, was operating a business of sup-
plying electric power in and about the Town of Marion,
Smyth County, Virginia and other places, for hire, reward
and profit, and in the course of your business you had set
poles and erected and maintained overhead metal wires for
the transmission of electric current on, over and through the
streets and alleys and others places in the Town of Marion,
Smyth County, Virginia.

2.

And at the same time you, the said Home & Auto Supply

Company, Inc., were engaged in the business of

page 2 } distributing television signals by the use of metal

wires attached to the poles of the said Appalachian

- Power Company at various places and along, over and through

certain streets and alleys and over certain lots of land in the

Town of Marion, Smyth County, Virginia, which business
was carried on by you for hire, reward and profit.

3.

On the same day, to-wit, the 6th day of April, 1959, the
said Gilbert David Heath, while working for one Brodie
Thompson in and about the erection and construction of a
certain building for the said Brodie Thompson at and near
the intersection of South Church Street and a.12-foot alley,
186 feet South of and parallel with Cherry Street, on the prop-
erty of the said Brodie Thompson which said building was
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being built and erected adjoining the said 12-foot alley and
South Church Street at and near the point where you, the
said Appalachian Power Company, had erected and main-
tained metal wires and poles for the transmission of electric
current and you, the saild Home and Auto Supply Company,
had erected and maintained metal wire for the transmission
of television signals,

$ 4,

That at the time of the beginning of construction of said
building you, the said Appalachian Power Company, had
notice that the building of the said Brodie Thompson would
be erected at the edge of said 12-foot alley and that a wall
thereof would adjoin said 12-foot alley near the point where
your electrical transmission lines and poles were then and
there placed and that the workers employed in the erection
of said building would be working in close proximity to said
high voltage electrical lines, which were then and there negli-
gently left uninsulated. . '

page. 3 ."5.

And you the said Home & Auto Supply Company likewise
had notice that your signal transmission wires were also in
close proximity to said building and was across the lot on
which said building was being erected and that workers
thereon would come in close proximity to said wire as the
walls of the building were being raised.

6.

That on the said 6th day of April, 1959 while the under-
signed’s deceased was working on said building and while you
and each of you had notice of construction of said building
and that said employees were working in close proximity to
your said wires you had negligently and carelessly not re-
moved the same or taken steps to insulate said wires and
while the undersigned’s deceased was moving the signal
transmission wire of you, the Home & Auto Supply Com-
pany from over said building to attach the same to a cross
arm of the pole of the Appalachian Power Company, he
accidentally came into contact with one of the uninsulated
high voltage wires of you, the Appalachian Power Companv
which was used by you in the transmission of vour electric
power and by reason of touching and coming into contact
with said wire the undersiecned’s deceased was electrocuted
and thrown from said building and killed.
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7.

~ That you and each of you, the said defendants, knew or
should have known that the undersigned’s deceased and other
employees would be working on said building in close prox-
imity and in easy reach of your wires, and it then and there
became and was your duty to insulate said wires or to move
the same and your poles and cross arms from the close

proximity of said building or over the lot where said
page 4 } bulldlng was being constlucted in order to avoid

injury or death to persons working on said building,
but notwithstanding your duty and your knowledge of the
unsafe conditions and placement of your wires and the fact
that the wires of you, the Appalachian Power Company were
uninsulated, you neghgently, carelessly and recklessly kept
and mamtamed said wires in an uninsulated condition at-
tached to a pole in close proximity and over the lot on which
said building was being erected so that workers thereon were
likely to touch or come in contact with said wires; and you,
Home and Auto Supply Company notmthstandmg your
knowledge of the construction of said building, allowed your
signal transm1sslon wires to be negligently, carelessly and
recklessly maintained on, over and upon said building being
then and there constructed and by reason of the neghgence,
carelessness and recklessness of you, and each of you, the
undersigned’s deceased was electrocuted and killed by reason
thereof.

8.

On account of all of which judgment is asked against you
and each of you for the said sum of THIRTY THOUSAND
($30,000.00) DOLLARS.

J. AUBREY MATTHEWS, AD-
MINISTRATOR OF THE
ESTATE OF GILBERT DAVID
HEATH, DECEASED

By Counsel. -
RALPH L. LINCOLN

Marion, Virginia.

J. AUBREY MATTHEWS
Marion, Virginia,
Counsel for Plaintiff,

Filed this 21 day of March 1960. —— -
LLOYD E. CURRIN Clerk
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* * * [ *
page 7 }
) * * - o »
DEMURRER.

The defendant, Home & Auto Supply Company, Inc., says
that the motion for judgement is' not sufficient in law.

HOME & AUTO SUPPLY
COMPANY
By Counsel.

FRANCIS W. FLANNAGAN
Attorney for Home & Supply -
Company, Inc.

Filed this 5 day of April 1960.

LLOYD E. CURRIN, Clerk.

® * * * *
page 8 }
* ® * * *
DEMURRER.

The defendants, Appalachian Power Company, says that the
motion for judgment is not sufficient in law.

APPALACHIAN POWER
COMPANY
By Counsel.

FRANCIS M. HOGE
Marion, Virginia

RALPH R. REPASS
Marion, Virginia
Counsel for Appalachian Power
Company.

Filed April 11, 1960.
RUTH ALLEN, Deputy Clerk.
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* *® * * *

page 9 }

* * * * *

The defendants, Appalachian Power Company and Home
& Auto Supply Company, for their Grounds of Demurrer
state, pursuant to order of the Court:

1. The Motion for Judgment shows the plaintiff is guilty
of contributory negligence as a matter of law.

2. The motion for judgment fails to show any duty owed by
defendants to plaintiff, or any breach thereof.

3. The motion for judgment fails to show the defendants
here guilty of any negligence in this action.

4. The motion for judgment fails to show that plaintiff has
a right to maintain this action.

5. There is a misjoinder of parties.

HOME & AUTO SUPPLY

COMPANY
By FRANCIS W. FLANNAGAN
Attorney.

APPATACHIAN POWER CO.
By FRANCIS M. HOGE
RALPH R. REPASS
Counsel.

Filed this 25 day of April 1960.
LLOYD E. CURRIN, Clerk.

* * * #* *

page 11}

* * * * *

Circuit..Court of the County of Smyth, on Monday, the
95th day of April in the year of our Lord, Nineteen Hundred
and Sixty and in the One Hundred and Eighty-Fourth year
of the Commonwealth.
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This day came all parties by counsel and the defendant
submitted to the Court the separate demurrer of each de-
fendant.

On motion of plaintiff, it is ordered that defendants in
writing file the grounds of the demurrers.” Thereupon the
defendants. filed grounds for the demurrers; said demurrers
were argued by counsel.

Upon consideration the Court doth overrule each de-
murrer, to which action each defendant excepts.

Defendants filed motion that plaintiff provide a bill of
particulars setting out the items mentioned in said motion.
Upon consideration, it is ordered that plaintiff shall file a
bill of particulars setting forth (1) The specific acts of
negligence as to each defendant. (2) In what capacity Gilbert
David Heath was working for Brodie Thompson, at the time
of the accident, and (3) the persons on whose behalf this
action is maintained; which said bill of particulars shall be
filed within five days and defendants shall file their responsive
pleadings within five days thereafter; and this case is set for
trial May 17, 1960. - :

#*, * * . * ®

page 13 }-

* * * * . =

BILL OF PARTICULARS.
Plaintiff for his Bill of Particulars in this action says:
1.

(a) The Appalachian Power Company was negligent in
permitting its uninsulated high voltage line or wires to re-
main over, near and in close proximity to the walls of the
Brodie Thompson building as the same was being constructed
and after it knew that said building was being erected and
that men would be working thereon.

(b) The Home & Auto Supply Company, Incorporated
was negligent in permitting its wires to extend across the lot
of the said Thompson and over his building, at a low height,
after it knew. or with reasonable diligence should have known,
that said building was in process of construction and men
would be working thereon, and while the said companv main-
tained said wire without any easement or right of way over
said land. ' , .
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2.

Gilbert David Heath was employed by Brodie Thompson as
an hourly employee doing general work as directed in and
about his tire and other businesses and in and about the con-
struction of said building, and he had been so employed prior
to the beginning of construection of said building.

3.

This action is brought by the duly qualified Administrator
of the Estate of Gllbert David Heath, on behalf of Margaret
N. Heath, widow, and Franklin Hea.th son of the said Gilbert

Dav1d Heath, they being the sole heirs at law of
page 14 |\ the said Gllbert David Heath, deceased.

J. AUBREY MATTHEWS,
ADMINISTRATOR OF THE ES-
TATE OF GILBERT DAVID
‘HEATH, DECEASED
By Counsel.
Counsel for plaintiff:

RAILPH L. LINCOLN
J. AUBREY MATTHEWS

Filed April 30, 1960. »
RUTH ALLEN, Deputy Clerk.

* % # E #

page 15}
. * * * .
DEMURR‘]}@R AND GROUNDS OF DEFENSE.
* DEMURRER.
The defendant, Appalachian Power Company, by counsel,

says that the bill of particulars filed herein by the plaintiff is
not sufficient in law.
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GROUNDS OF DEFENSE,

For answer and grounds of defense to the motion for judg-
ment, the defendant, Appalachian Power Company, by coun-
sel, says:

1. The allegations in param aph 1 of the motion for judg-
ment are admitted.

2. The allegations in paragraph 2 in so far as they relate
to the defendant, Appalachian Power Company, are admitted.

3. The allegations of paragraph 3 in so far as they relate
to this defendant are admitted.

4. The allegations in paragraph 4 of the motion for judg-
ment are denied.

5. The allegations contained in paragraph 6 are denied in so
far as they relate to this defendant.

6. The allegations in paragraph 7 of the motion for judg-

ment are denied.
page 16 } 7. This defendant denies that it is liable to the
plaintiff in the amount of $30,000.00 or in any
amount,

8. The allegations in paragraph 1 of the bill of particulars
filed by the p1a1nt1ff in so far as they relate to this defendant
are denied.

9. Plaintiff’s decedent was guilty of contributory negligence
proximately causing or OOan‘Ibl‘ltlllg‘ to his death.

10. It was not foreseeable that Gilhert David Heath would
come in contact with the wires of this defendant.

APPALACHIAN POWER
COMPANY
By Counsel.
FRANCIS M. HOGE

Marion, Virginia.

RALPH R. REPASS
Marion, Virginia
Counsel for Appalachian
Power Company.

Filed this 5 day of May 1960.
LLOYD E. CURRIN, Clerk.

* * & * *
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DEMURRER.

This defendant says that the bill of particulars-filed herein
by plaintiff is not sufficient in law.

GROUNDS OF DEFENSE.

For its grounds of defense to plaintiff’s motion for judge-
ment and bill of particulars, defendant, Home & Auto Supply
Company, Inec. states:

1

The é.llega.tions contained in paragraph 2 of plaintiff’s
motion for judgement are admitted.

2.

The allegations contained in paragraph 3 of said motion
for judgement, insofar as they apply to this defendant, are
admitted except the allegations regarding a 12 foot alley,
which allegations are neither admitted nor denied.

3.

The allegations of paragraph 5 of said motion for judge-
ment are demed

4.

All allegations contained in paragraph 6 of said motion
for judgement, insofar as they applv to this defendant, are
denied, except it is admitted that Gilbert Dav1d Heath was

moving the signal transmission wire from one point
page 18 } on the pole of Appalachian to another point on said
pole.

5.

The allegations contained in paragraph 7 of said motion
for 1udgment insofar as they apply to this defendant, are
denied. _

6.

This defendant denies that it is liable to plaintiff in the
amount of $30,000.00, or in any amount.
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7.

This defendant denies all allegations contained in.para-
graph (b) of plaintiff’s bill of particulars.

8.

Plaintiff’s decedent was guilty of negligence proximately
causing or contributing to his accident and death.

9.

There is no causal connection between the alleged negli-
gence of this defendant and the death of Gilbert David
Heath. .

10.

It was not forseeable that Gilbert David Heath, or anyone,
would attempt to move the transmission wire of this de-
fendent.

’ HOME & AUTO SUPPLY
COMPANY, INC.
By Counsel.

FRANCIS W. FLANNAGAN

Reynolds Arcade Building -

Bristol, Virginia v

Attorney for Home & Auto

Supply Company, Inc.
page 19}

* * . ® . * *
Received and filed, this the 7 day of May, 1960.
LLOYD E. CURRIN, Clerk.

page 20 }

* * ® *® ) *

GROUNDS OF DEMURRER OF HOME & ATUTO SUPPLY
COMPANY, INC.

For its grounds of demurrer to the bill of particulars’filed
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herein by plaintiff, defendant, Home & Auto Supply Company,
Inec., states:

1. Said bill of particulars, together with plaintiff’s motion
for judgment fails to state a cause of action against this
defendent.

2. Said bill of partlculars together with plaintiff’s motion
for judgment fails to show any causal connection between
the negligence and the death of plaintiff’s intestate.

HOME & AUTO SUPPLY
COMPANY, INC.
By Counsel.

FRANCIS W. FLANNAGAN
Arcade Building
Bristol, Virginia.
Filed this 16 day of May 1960.

LLOYD E. CURRIN, Clerk.

* * * * *®
page 23 }
* *® * *® #
DEMURRER.

Defendant, Home & Auto Supply Company, Inc. says that
the amended bill of particulars filed herein by plaintiff is not
sufficient in law for the reasons stated in the Grounds of De-
murrer filed by this defendant on May 16, 1960.

HOME & AUTO SUPPLY
COMPANY, INC.
By Counsel.

FRANCIS W. FLANNAGAN
Arcade Building "
Bristol, Virginia.
Filed this 17 day of May 1960.

LLOYD E. CURRIN, Clerk.
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» * * * *

page 25 }

® * & * *

This day plaintiff moved the Court to amend its bill of
particulars by adding paragraph numbered 1 (c).

“That said television wires of Home & Auto Supply Com-
pany were strung in close proximity to the high voltage wires
of Appalachian Power Company, and while the deceased,
Gilbert David Heath was working to remove said television
wires, one of which was uninsulated, he came into contact
with the high voltage Appalachian Power Company lines, and
that the uninsulated wire of Home and Auto Supply Com-
pany contributed to the death of Heath by helping to conduct
electricity through his body.”’ '

Said motion is accordingly granted and it is ordered that
Plaintiff may amend his bill of particulars as herein set
out. ,

Enter this the 16th day of May, 1960.

T. L. H., Judge.

*

page 51}

® * * * *

At a pre-trial conference held on April 16, 1960, the at-
torneys for all parties being present, Home & Auto Supply
Company, Inc. tendered its amended grounds of defense, and
their being no objection from any of the parties, the same
was ordered filed. :

Thereupon defendants and plaintiff argued the demurrers
filed to the bill of particulars by both defendants. Upon due
consideration of which the court is of the opinion, and doth
overrule said demurrers, to which action defendants except.

Thereupon certain pictures and drawings were shown to the
court, indentified and marked by the clerk, and it was stipu-
lated by all the parties that on a trial of this action same
could be received in evidence without further proof.

During the argument on ‘the demurrer by Home & Auto
Supply Company, Inc. their counsel stated that there was no
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allegation in the pleadings that the T. V. signal wire had any
causal connection with the death of Heath, and during the
statement of the issues by plaintiff, plaintiff stated that said
wire, or wires, grounded Heath. Thereupon plaintiff moved
to amend his bill of particulars to show that said T V wires
contributed to the death of Heath by helping transmit the
electric current through his body. Counsel for Home &
Auto Supply Company, Inc. objected to said amendment.
Upon due consideration of which said amendment was ordered
filed, to which action Home & Auto Supply Company, Inec.
excepted.

It was stipulated by all the parties that Gilbert David

Heath, plaintiff’s deceased, met death at approxi-
page 52 } mately 7:45 A. M., April 6, 1959, by electrocution,

on the property of Brodie Thompson, Marion,
Virginia.

Plaintiff asserted as an issue that Appalachian Power
Company was negligent in locating and maintaing its pole in
close proximity to the Thompson building, to which Ap-
palachian Power Company objected as there is no such issue
raised by the motion for judgment, or bill of particulars;
the objection was overruled by the court and Appalachian
Power Company, by counsel, excepted.

Enter, this 17th day of May, 1960.
T. L. H., Judge.

*® *® ® ® 3

page 53 }

* % & ® ]

INSTRUCTION NO. P-1-A.

The Court instructs the Jury that a company maintaining
electrical wires, over which a high voltage of electricity is con-
veyed, rendering them highly dangerous to others, is under
the duty of using the necessary care and prudence at places
where others may have the right to go either for work, busi-
ness or pleasure, to prevent injury. It is the duty of the
company, under such conditions, to keep the wires perfectlv
insulated, and it.‘'must exercise the utmost care to maintain
them in this condition at such places. And the fact that it is
very expensive or inconvenient to so insulate them will not
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excuse the company for failure to keep the wires perfectly
insulated. So one who in the course of his employment is
brought in close proximity to electrical wires, is not guilty of
contributory negligence by coming in contact therewith, unless -
done unnecessarily or W1thout proper precautions for his
safety

Granted.
T. L. H.

page 54 }

& *® * ® *

INSTRUCTION NO. P-1-D.

The Court instruects the Jury that it is the duty of com-
panies engaged in the transmission of high voltage electric
current to use reasonable care to inspect its lines and to
remedy situations of danger where the same are known, or
by the use of reasonable diligence should be known; in places
where high voltage wires are maintained in close p] oximity
to persons rightfully at work near such wires.

Granted.
T.L. H.

page 58 }

INSTRUCTION NO. P-8.

The Court instructs the jury that a company engaged in the
distribution of television signals must use reasonable care to
maintain and inspect its lines and appliances and remedy
situations of danger, if any, where the same are known, or
by the exercise of reasonable diligence should have been
known, and if you believe froin a preponderance of the evi-
dence that Home & Auto Supply Company, Inc. failed to exer-
cise reasonable care in permitting its T. V. cable to remain
on or closely adjacent to the top of the building in such
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manner as to constitute a hazard to workers on said building
after it knew or by the use of reasonble diligence should have
known of the construction of said building, then you are told
that Home & Auto Supply Company was guilty of negligence.

Granted.

T. L. H.
page 69 }

INSTRUCTION NO. D-4.

The Court instructs the jury that if you believe from the
evidence that Gilbert David Heath knew the location of the
high tension wires of Appalachian Power Company over the
Thompson building, that Gilbert David Heath was warned to
avoid contacting such wires, that Gilbert David Heath wired
the television cable to the cross arm on the electric power
pole and that immediately thereafter he removed his gloves
and took hold of the television cable and the uninsulated
electric wire with his hands, you must find your verdict for
the defendants.

Refused.

T. L. H.
page 70 +

* * 2 * *

INSTRUCTION NO. D-5.

The Court instructs the jury that if you believe from a
preponderance of the evidence that Appalachian Power Com-
pany, through its agents and employees, did not know and, in
the exercise of reasonable care should not have known, that
the Thompson building was being erected to such height that
a person could reach the uninsulated jumper wire on the
power company pole from the roof of the building, then your
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verdict should be for the defendant Appalachian Power
~Company.

‘Refused.

page 71}

* * ® - ®

INSTRUCTION NO. D-4.1.

The Court instruets the jury that if you believe from the
evidence that Gilbert David Heath knew the location of the
high tension wires of Appalachian Power Company over the
Thompson building, that Gilbert David Heath was warned
. to avoid contacting such wires, that Gilbert David Heath
wired the television cable to the eross arm on the electric
power pole and that immediately thereafter he removed his
gloves and, with knowledge of the danger of electric current,
took hold of the television cable and the uninsulated electric
wire with his hands, you must find yvour verdiet for the
.defendants. .

Refused.

*® * » & ®

page 80 } INSTRUCTION NO. D-A.

The Court instructs the jury that there can be no recovery
of damages by the plaintiff against the defendant, Home &
Auto Supply Company, Inec. unless the negligence charged in
plaintiff’s motion for judgment as causing Heath’s death
was the proximate cause of his death; that in order to warrant
a finding by the jury that negligence is the proximate cause
of an injury it must appear that the death complained of was
the natural and probable consequence of the negligence, and
that' it ought to have been foreseen in the light of attending
circumstances hence, if the jury should believe, from a
preponderance of the evidence, that it was not, in the exercise
of ordinary care, foreseeable that Heath would remove the
T. V. cable of the defendants from its position on the vole of
Appalachian’s and raise that T. V. cable to a position in
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closer proximity to the power line of Appalachian’s and in
so doing would touch an uninsulated wire of Appalachian’s,
then the court instructs the jury that the death of Heath was
not the result that naturally and reasonably could be ex-
pected from the negligence; if any, of Home & Auto Supply
Company, Inc., that it was not the natural and probable
consequence of the negligence of the said Home & Auto Sup-
ply Company, Inc. and the jury cannot find any damages
for the plaintiff against the said Home & Auto Supply Com-
pany, Inec.

Refused.

page 81 } INSTRUCTION NO. D-E.

The Court instructs the jury that permission to string
the T. V. Signal wires over the Thompson property need not
"be expressed in so many words, and need not be in writing.
Permission may be implied from a course of conduct or re-
lationship between the parties in which there is mutual ac-
quiescence or lack of objection under circumstances signifying
assent.

Refused.

page 82} . INSTRUCTION NO. D-B.

The Court instructs that even though you may believe from
the evidence that the defendents were guilty of negligence
which was a proximate cause of the accident complained of,
nevertheless if you further believe from the evidence that
Heath was also guilty of negligence proximately contributing
to his death, then your verdict must be for the defendants.

The law does not undertake to apportion or balance negli-
gence of the parties where both are at fault, in order to as-
certain which one is most in fault, but plaintiff is barred from
recovery if Heath was guilty of any negligence which con-
tributed in any efficient degree to his death.

Refused.
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page 83 } INSTRUCTION NO. D-G.

The Court further instructs the jury that the term ‘‘the
preponderance of the evidence’’ does not necessarily mean
the greater number of witnesses, but means the greater weight
of the evidence or that degree of proof which you find more
convincing and worthy of belief. The testimony of one
witness in whom the jury has confidence may constitute a

preponderance. :

The jury are the sole judges of the weight to be given to the
evidence and of the creditability of the witnesses. And in
ascertaining the preponderance of the evidence and the credit-
ability of witnesses, you may take into consideration the
demeanor of the witness on the witness stand; his apparent
candor or fairness; his bias, if any; his intelligence, his
interest, or lack of it in the outcome of the case; his oppor-
tunity, or lack of it, for knowing the truth and for having
observed the facts to which he has testified; any prior in-
consistant statements by the witness if proved by the evi-
dence; and from all these, and in taking into consideration
all the facts and the circumstances of the case, you are to de-

termine the creditability of witnesses and the preponderance
of the evidence.

Refused.

T. L. H.

page 85 }

Ciréuit Court of Smyth County, on Tuesday, the 17th

day of May in the year of our Lord, Nineteen Hundred and
Sixty. : - \

* » * s .

This day came J. Aubrey Matthews, Administrator of the
Estate-of Gilbert David Heath, in person and by his counsel,
Ralph L. Lincoln; came also the defendant Appalachian
Power Company, by its Attorneys Francis M. Hoge and Ralph
R. Repass; came also the defendant Home and Auto Supply
Company, Inc., by its Attorney, Francis W. Flannagan ; came
also JJohn H. Spangler, Court Reporter who was duly sworn
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to take down and transeribe the proceedings of this action.

And it appearing that the defendant Home and Auto
Supply Company, Inc. has filed a demurrer herein on this
date, and the Court having considered said demurrer doth
overrule same. To the action of the court in overruling said
demurrer the defendant Home and Auto Supply Company,
Ine., by counsel excepted.

And upon the issue joined came a panel of thirteen persons
who were selected by lot from the venire summoned for the
trial of cases at this term of Court, who were examined and
found free from legal exception and qualified in all respects
to serve as jurors for the trial of this action. Thereupon
counsel for plaintiff and counsel for defendants alternately
struck off six of said jurors and the remaining seven jurors
against whom no objections were found constituted the jury
for the trial of this issue, to-wit: L. A. Brooks, W. H. Fullen,
Walter W. Billings, Hugh M. Jones, Earle S. Horne, Clyde

Burrows and Everett Duncan, who were sworn to
page 86 } well and truly try the issue joined between J.

Aubrey Matthews, Administrator, plaintiff and Ap-
palachian Power Company and Home and Auto Supply Com-
pany, Inc., defendants. Thereupon the evidence was intro-
duced on behalf of the plaintiff, and when plaintiff had an-
nounced that he was through with his evidence in chief, with
the exception of one witness to be heard out of turn, counsel
for the defendant, Home and Auto Supply Company, Inec.
out of the presence of the Jury moved the Court to strike the
evidence of plaintiff on the grounds that the evidence dis-
closed no negligence on the part of Home and Auto Supply
Company, Inc. and that the plaintiff was guilty of contribu-
tory negligence which was the proximate cause of his death,
such motion being overruled by the Court, to the action of the
Court in overruling said motion the defendant Home and Auto
Supply Company, Inc., by counsel excepted. Thereupon the
defendant Appalachain Power Company, by counsel, moved
the Court to strike the evidence of the plaintiff on the grounds
that no negligence had been shown on the part of the Ap-
palachian Power Company and that the plaintiff decedent
was guilty of contributory negligence which resulted in his
death. Such motion being overruled by the Court, to the
action of the Court in overruling said motion the defendant
Appalachain Power Company, by counsel, after objecting and
excepting to the Courts requiring the defendants to go for-
ward with the introduction of their evidence, if thev be so
advised, prior to the conclusion of all evidence on behalf of
the plaintiff, excepted. Thereupon certain evidence was intro-
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duced on behalf of the defendant Appalachian Power Com-
pany and the hour for adjournment having arrived before the
completion of said evidence, Court was adjourned until 9:00
A. M. May 18, 1960, after the Court having first advised the
Jury not to discuss this case with anyone or permit anyone
to discuss this case in their presence until they returned to
Court and their Jury Box on the 18th day of May, 1960.

page 89 }

Circuit Court of Smyth County, on Thursday, the 19th day
of May in the year of our Liord, Nineteen Hundred and Sixty.

~This day came the same parties as on yesterday, came also
the jury that was empanelled and sworn as of May 17, 1960,
the Court Reporter previously sworn to take .down and tran-
scribe the proceedings of this action not being present on this
date.

Thereupon the jury were sent to their room to consider
of their verdict and after sometime returned into Court and
presented their verdict in the following words, to-wit: ‘‘May
19, 1960, We the Jury find in favor of the plaintiff against
Appalachian Power Company and Home and Auto Supply
Company, Inc. for damages to be awarded to the widow in the
amount of ($10,000.00) Ten Thousand Dollars, Signed Everett
B. Duncan, Foreman.’” Thereupon said verdiet was ordered
received and the Jury was discharged from further consi-
deration of this case. Thereupon the respective defendants
by their respective counsel announced their intention of
making motions to set aside the verdict of the Jury, upon
consideration the Court doth direet that the defendants file
their motions to set aside the verdict in writing and set the
said motion for argument on May 20, 1960.

pa.gé 91}
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Comes now the defendant, Home & Auto Supply Company,
Inc., and moves the court to set aside the jury verdict in
this action and enter final judgment for the defendant, Home
& Auto Supply Company, Inec., or order a new trial, for the
following reasons:

1.

The verdict is contray to the law and the evidence and with-
out evidence to support it.

2.

The court erred in refusing to sustain defendant’s motion
to strike the evidence for the reasons assigned in the record.

3.

The court erred in granting any instructions for the plain-
tiff and erred in granting instruections P-1-A, P-1-D, P-I-F
P-I-E, and P-§, for the reasons assigned in the record and be-
cause same are plainly wrong.

4.

The court erred in refusing to gr ant'"lnstluctlons D-A, D-B,
D-E, D-G, for the reasons ass1gned in the record, and be-
cause same are plainly proper instructions in this action.

5.

The court erred in permitting introduction of evidence

against the defendent regarding the motice Ap-

page 92 } palachlan Power Company had of the Thompson

building being constructed, and regarding con-

versations between oﬂic1als of Appalachlan Power Companv
and Brodie Thompson, or his employees.

6.

The court erred in permitting in evidence certain tables
from the National Underwriters Code and permitting testi-
mony as to the requirements under the National Underwriters
Code regarding the erection of T. V. lines and power lines.
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The court erred in permitting evidence that the T. V. signal —
wire was moved following the accident..

8.

The court erred in permifting plaintiff to file an amended
bill of particulars.

9.
The court erred in overruling the demurrers filed herein.

HOME & AUTO SUPPLY
.COMPANY, INC.
By Counsel.

FRANCIS W. FLANNAGAN
Arcade Building .
Bristol, Virginia.

" TFiled this 20 day of May 1960.
LLOYD E. CURRIN, Clerk.

* * *® * . »

page 93 }

B MOTION TO SET ASIDE VERDICT.
To.'the Honorable Thomas. L. Hutton, Judge of said Court:

. The defendant, Appalachian Power Company, by counsel,
moves the Court to set aside the verdict of the jury in the
above case rendered May 19, 1960, and enter judgment for this
defendant non obstante veredicto or award a new trial on the
following grounds:

- 1. The verdict is contrary to the law and the evidence and
not supported -by the weight of the evidence.

2. Court. improperly permitted evidence of precautions
taken after the accident, including movement of the power
pole, attachments and wires, to.be considered by the jury.
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3. The Court improperly permitted plaintiff’s counsel to
argue the evidence of precautions taken after the accident in
support of proof of negligence on the part of this defendant.

4. The jury was permitted to see purported map of the
scene as it existed after the accident and to observe the new
location of the pole as shown thereon.

5. Debris near the scene of the accident as disclosed by a

picture was improperly submitted to the jury and
page 94 } the jury was permitted to speculate on the effect of

such debris to contradict positive evidence that the
decedent did not slip, fall or lose his balance.

6. Failure of the Court to sustain the several demurrers
of this defendant filed herein.

7. Failure of the Court to sustain the several motions of
this defendant to strike the evidence of plaintiff.

8. The granting of improper instruction for the plaintiff,
No. P-1-A and No. P-1-D.

9. The refusal of the Court to grant proper instructions
No. D-4, No. D-4-1 and No. D-5 for this defendant.

10. On the evidence at large the defendant was not guilty
of any negligence that proximately caused or contributed to
the death of the plaintiff’s decedent.

11. On plaintiff’s own evidence the decedent was guilty
of contributory negligence which proximately caused or con-
tributed to his death. '

12. On the evidence at large the plaintiff’s decedent was

guilty of negligence which proximately caused or contributed
to his death.

Respectfully submitted,

APPALACHIAN POWER '
COMPANY '
By Counsel.

FRANCIS M. HOGE" R

Marion, Virginia.

RALPH R. REPASS
Marion, Virginia
Counsel for Appalachian
Power Company.

Filed May 20, 1960. -
RUTH ALLEN, Deputy Clerk.
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page 95}

Circuit Court of Smyth County, on Friday, the 20th day of
May in the year of our Lord, Nineteen Hundred and Sixty.

#* ® & * *®

This day came the respective parties by their respective
counsel, thereupon counsel for the defendant Appalachian
Power Company and Counsel for the defendant Home and
"Auto Supply Company, Inc.-submitted their motions in writ-
ing to set the verdict of the Jury aside which was returned in
this action on May 19. Thereupon the Court heard argument
of counsel on said motions and at the conclusion of all of
which it is the opinion of the Court and the Court doth so find
that the motion of defendant Appalachian Power Company to
set the verdict of the Jury aside be overruled and that the
motion of defendant Home and Auto Supply Company, Inc.
be overruled. To the action of the Court in overruling said
motions the respective defendants, by their respective counsel;
excepted. : :

It is accordingly ordered that the plaintiff do have and
recover of the defendants Appalachian Power Company and
Home and Auto Supply Company, Inc. the sum of Ten Thou-
sand Dollars ($10,000.00) the amount ascertained by the Jury
aforesaid and plaintiffs costs in this behalf expended.

Thereupon the respective defendants, by their respective
counsel moved the Court to suspend execution of the afores-
said judgment for a period of ninety days to allow the de-
fendants to appeal to the Supreme Court of Appeals for a writ

of error, the judgrment herein rendered, such motion
page 96 } being granted by the Court on condition that de-

fendants or someone for them enter into a Sus-
pension Bond in the penalty of $1,000.00 or a Supersedeas
Bond in the penalty of $12,000.00 within 30 days from this
date with surety to be approved by the Court or Clerk, con-
ditioned according to law.

page 98}
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NOTICE OF APPEAT, AND ASSIGNMENTS OF ERROR
BY HOME AND AUTO SUPPLY COMPANY, INC.

NOTICE OF APPEAL.

You are hereby notified that the undersigned, Home and
Auto Supply Company, Ine., will apply to the Supreme Court
of Appeals of Virginia for a writ of error and supersedeas
from a final order and judgment entered in this case on the
20th day of May, 1960.

ASSIGNMENTS OF ERROR.

You are further notified that the undersigned will rely
upon the following assignments of error:

1. The court erred in overruling the undersigned’s motion
to strike the evidence of plaintiff for the reasons assigned
in the transecript of the evidence. '

2. The court erred in not setting aside the verdict as con-
trary to the law and evidence and without evidence to support
it, and in not entering final judgment for this defendant, or
granting a new trial, but in entering judgment for the plain-
tiff, because the evidence wholly failed to show that this de-
fendant was guilty of any actionable negligence and con-

clusively showed that the plaintiff’s deceased was
page 99 } guilty of negligence, as a matter of law, which
proximately caused, or contributed, to his death.

3. The court erred in granting any instructions for the
plaintiff and erred in granting instruction P-8 for the reason
that there was no evidence to support same, and for other
reasons assigned in the transeript; and in granting instruct
P-1.E, dealing with the measure of damages, for the reason
that there was no evidence to support a pecuniary loss to the
son, and for other reasons assigned in the record.

4. The court erred in refusing to grant instructions D-A,
D-B, D-E, and D-G. '

9. The court erred in admitting the following evidence and
in failing to instruct the jury to disregard such evidence inso-
far as this defendant was concerned :

(a) The evidence regarding the notice Appalachian Power
Company had of the Thompson Building being erected ad-
jacent to the power pole.

(b) Conversations between officials of Appalachian Power
Company and Brodie Thompson, or his employees.
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(¢) The National Underwriters Code and testimony per-
taining thereto.. '

(d) Evidence regarding the moving of the power pole fol-
lowing the accident.

6. The court erred in admitting the following evidence:

(a) The moving of the T V signal wire following the
accident.

(b) The introduction of, and testimony regarding, the
National Underwriters Code as applied to the erection and
installation of T V signal lines on poles.

(c) The answers of Spangler to hypothetical questions
found on pages 120 and 122 of the transeript because same
were based on questions not imbodying all the facts, and
the refusal of the court to permit cross examination along
same lines at page 128 of the transeript.

7. The court erred' in overruling the demurrers filed
herein.

page 100 } ' "HOME AND AUTO SUPPLY
. COMPANY, INC.
By Counsel.

FRANCIS W. FLANNAGAN
Reynolds Arcade Building
Bristol, Virginia.
Received and filed, this the 7 day of July, 1960. _
- LLOYD E. CURRIN, Clerk.

* * L * ©

page 102 }

L * * * *

NOTICE OF APPEAYL: AND ASSIGNMENTS OF ERROR
BY APPALACHIAN POWER COMPANY.

NOTICE OF APPEAL. '

You are hereby notified that the undersigned, Appalachian
Power Company, will apply to the Supreme Court of Appeals
of Virginia for a writ of error and supersedeas from a final
order and judgment entered in this case on May 20, 1960.
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ASSIGNMENTS OF ERROR.

The undersigned will rely upon the following assignments
of error:

1. The verdict is contrary to the law and the evidence
and not supported by the weight of the evidence.

2. The Court improperly permitted evidence of precautions
taken after the accident, including the moving of the power
pole, attachments and wires, to be considered by the jury and
the Court improperly permitted plaintiff’s counsel to argue
the evidence of precautions taken after the accident in sup-
port of proof of negligence on the part of this defendant.

3. The jury was permitted to see purported map of the
scene as it existed after the accident and to observe the new

location of the pole as shown thereon.
page 103 } 4. Debris near the scene of the accident as dis-
closed by a picture was improperly submitted to
the jury and the jury was permitted to speculate on the effect
of such debris to contradiet positive evidence that the
decedent did not slip, fall or lose his balance.

5. Failure of the ‘Court to sustain the several demurrers
of this defendant filed herein.

6. Failure of the Court to sustain the several motions of
this defendant to strike the evidence of plaintiff.

7. The granting of improper instruction for the plaintiff,
No. P-1-A and No. P-1-D.

8. The refusal of the Court to grant proper instructions No.
D-4, No. D-4-1 and No. D-5 for this defendant.

9. On the evidence at large this defendant was not guilty
of any negligence that proximately caused or contributed to
the death of the plaintiff’s decedent.

10. On plaintiff’s own evidence the decedent was guilty of
contributory negligence which proximately caused or contri-
buted to his death.

11. On the evidence at large the plaintiff’s decedent was
guilty of ngeligence which proximately caused or contributed
to his death.

12. The Court erred in denying the motion of this defend-
ant to set aside the verdict and enter judgment for this de-
fendant non obstante veredicto or award a new trial on the
grounds stated in said motion.

APPALACHIAN POWER
COMPANY
By Counsel.
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Margaret Heath.

FRANCIS M. HOGE
- Marion, Va. .

RALPH R. REPASS
Marion, Va.
Counsel for Appalachian
Power Company.

page 104 }

* ® L] ® ®

Received and filed, this the 14 day of July, 1960.

LLOYD E. CURRIN, Clerk.

® L ] *

page 4 }

* * » * *

MRS. MARGARET HEATH, _
a witness of lawful age, called in behalf of the plaintiff, after
being duly sworn, testified as follows:

DIRECT EXAMINATION.

page 5} By Mr. Lincoln:

* * » * *

page 7}

* * * * *

Q. How far did your husband go in school, Mrs. Heath?
A. Sixth grade.

Q. And how tall was he?

A. Tive foot six, or seven..

* * * * * -

page 9 }
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MR. BRODIE THOMPSON,
a witness of lawful age, called in behalf of the plaintiff, after
being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Matthews:
Q. Your name is Brodie Thompson?
A. Yes, sir.
Q. T believe you live here in Marion, Mr. Thompson; is
that true?
A. That’s right.
Q. What is your business at the present time?
page 10} A. Well, I am in the retail business—tires and
farm machinery.
Q. Do you also have a recap shop?
A. Yes, sir.
Q. Where is your farm machinery machinery building and
inventory located, Mr. Thompson?
A. Well, it faces Church St.
Q. Do you have a building that you use in this work?
A. Yes, sir.
Q. Where is this building located?
A. You mean in regard to Church St.?
(). Church St., or anythlno else.
A. (Gestur 1ncr\ There’s an alley on this side—on the south
side of the building.
Now, Mr. Thompson did you know Gilbert David Heath?
. Yes, sir.
Did he work for you?
. Yes, sir.
How long had he worked for you? ,
. Well, off and on for several vears, I guess.
‘What was the nature of his emvlovment?
He was a service man—what I call a ‘“service man,’’
that consisted of doing anything we had to do in our bus.1-
ness—changing tires, or any other tvpe of work
page 11 } that we had to do around our establishment.
Q. What’s mainly his job—that of changing
tires,”and working with tires?
A. Well, not necessarily so.
Q. What else?
A. He drove the truck, and he could do most anything.

>p>@>@>©
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Brodie Thompson.

Q. What was that you saying about his employment?

A. T said that he was just a general service man around
the establishment.

Q. What was his salary, Mr. Thompson?

A. I don’t know; I'd have to get my record on that from
our books we keep on salaries. '

Q. Was he paid by the hour, or week?

A. Well, he was paid both, T say, both by the hour and by
the week—I’d have to look it up to see exactly the scale that
he was paid on. :

Q. Was he killed while working for you, Brodie?"

"A. Yes, he was. :

Q. What was he doing at that particular time?
page 12 | A, He was helping construct this new building
where my farm machinery is now located.

Q. What type of building is that, Brodie?

A. That’s a cinder block building.

Q. How many floors—

A. It’s two floors.

Q. —or stories? What are the dimensions of that build-
ing?

A. To the best of my knowledge, it’s 32 x 60.

Q. Are they the outside measurements on that building?

A. T think that’s correct.

By the Court: (Interposing)
Q- What is it in height?
A. T don’t know, your Honor, what the height is, exaectly.
Q. Approximately?
A. T°d say 20 feet.

By Mr. Matthews: (Continuing)

Q. Have you measured it, Brodie?

A. No, I have not. T

Q. The 32 feet—what position ‘does that have in reference
to the street? ' ‘ .

A. That is kind of parallel to the street, I’d say—Church

Q. Does it measure 32 feet along Church St., or
‘page 13} along the alley? ) :
A. Along the alleyv. '
Q. And extends back from the alley 60 feet?
A. Yes, it does.

Q. Now, Brodie, when was Mr. Heath killed around there,
if you recall the date?
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Brodie Thompson.

"~ A. Some time in April; I don’t know exactly what the date
was.

The Court: Now, gentlemen, let’s stop here. It was ad-
mitted yesterday, and again today, that the date of the acci-
dent was April 6, 1959—and refrain from asking that any
further.

Mr. Matthews: Yes, sir.

Q. How long had your building been in the process of con-
struction at the time of Mr. Heath’s death?

A. I'd say 30 days—I’d say that now; that’s not exactly,
but approximately somewhere in that neighborhood.

Q. Now, before you began construction, or immediately
thereafter, did you contact the Appalachian Power Co. con-
cerning a guy on a pole that was located there?

Mr. Flannagan: Your Honor, this line of testimony would
be objected to by Home & Auto Supply Co. '

The Court: Well, the objection is overruled.

Mr. Flannagan: Save the exception.

page 14 } By the Court: (Interposing)

Q. The question was asked whether or not you
contacted the Appalachian Power Co., and if so, for what
purpose?

A. Yes, sir; T contacted them.

Q. When, and for what purpose? Proceed.

A. Well, to move a guy wire that was on the Appalachian
pole.

By Mr. Matthews: (Continuing)
© Q. And where was that guy wire in reference to where
vour building was located?

Mr. Flannagan: May it be understood that Home & Auto
is objecting to all of these questions, and that the Court is
overruling them.

The Court: Yes, sir.

Mr. Flannagan: We objecting to any of this conversation
and transaction between Appalachian and Brodie Thompson
as not being binding upon Home & Auto Supply Co.

The Court: Well, gentlemen of the jury, certainlv this mav
be admitted as evidence against the Power Co. Now, Mr.
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Brodie Thompson.

Flannagan is representing the Home & Auto Supply Co.,
who has the TV cable—and it would be hearsay, I take it—
that’s the grounds you’re objecting on?
Mr. Flannagan: Yes, sir.
page 15+ The Court: As to the TV cable, or Home &
Auto Supply? I'm going to overrule you on that
because of a permit for -the contract, or permission from
Appalachian. _
Mr. Flannagan: Save the exception,

By Mr. Matthews: (Continuing)

Q. Where was the guy wire located on your property,
Brodie, in reference to your building?

A. To the best of my knowledge, it was about the rear
corner of my building that T was going to erect.

Q. Had you already started the erection of the building?

A. No—TI just made the measurements.

Q. Had you poured the foundation?

A. No.

Q. And were the measurements outlined there on the ground
—was your building laid off on the gréund?

A. Yes, sir. v

Q. Did Appalachian representatives come there and see
that?

A. Yes, sir.

Q. Did they move the guy?

A. Yes, sir.

Mr. Flannagan: I’'m going to object on the grounds of
leading, if not the other. .
The Court: I don’t think that’s leading. Ob-
page 16 } jection overruled.

Q. With reference to the Appalachian power pole, where
was your building laid off on the ground there, Mr. Thomp-
son?

The Court: Which pole? The Appalachian has a million
poles, more or less. '

Q. The pole there at your—

The Court: Confine yourself to a particular pole at a
particular location. Make your questions more definite.

~
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Brodie Thompson.

A. It was erected, to the best of my knowledge, close to
the center of the building—32 feet in that—more or less
could be either way—could be a little bit, I mean, 15 or ap-
proximately that—I don’t know exactly, a few feet of what
the position was.

Q. How close was it to your wall there?

The Court: Now to what wall—the new wall?
Mr. Matthews: The 32 foot wall, new building.

Q. How close was it to your new wall under construction?
A. T couldn’t say.

Mr. Hoge: We object to ‘‘what new wall”’—it wasn’t
then under construction, The question is misleading.

The Court: Well, T think you ought to be more definite,
so the jury may follow him.

Q. How close was this pole to the 32 feet measurement that
you had laid off there on your grounds?
page 17} A. I'd say approximately two feet—I don’t
know; it could be more or less; I didn’t measure
it—that’s approximate.
Q. Was that pole located on your premlses‘l
A. T do not think it was.
Q. Where was it located—on whose premises was it lo-
cated?
A. T think it was located on the alley.

By the Court: (Interposing)

Q. Was the guy, Mr. Thompson, on this particular pole that
the Power Co. moved?

A. Yes, sir.

By Mr. Matthews: (Continuing)
Q. Brodie, has that pole ever been moved since that time?

Mr. Repass: I object, your Honor.
The Court: Overruled. '
Mr. Repass: Exeeption.

Q. The pole has been removed since that time?
A. Yes.
Q. When was it removed?
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Brodie Thompson.

Mr. Repass: We object.
The Court: Overruled.
Mr. Repass: We except.

A. T do not remember when it was moved—that is, what
date—a short time after the accident.

page 18} Mr. Hoge: If your Honor please, I think we are

required to state our grounds for this exception, if
your Honor will give us an opportunity to state it for the
record at the proper time.
The Court: You may state it.
Mr. Hoge: Mr. Repass made a study of that question.
The Court: Gentlemen, go to your rooms.

(The following took place out of the presence of the jury.)

The Court: Now, in the absence of the jury, you may state
your grounds. He’s already answered it, and I’'m going to
let him show the pole was moved. You admitted that yester-
day. '

Mr. Repass: We objected and excepted to the Court’s
ruling with reference to the question of whether or not the
power pole has been moved since the accident, and if so,
when it has been moved. Now, it is the view of the Appala-
chian Power Co. that this evidence as to moving of the pole
after the accident is irrelevant; it is immaterial; and the only
purpose that it could possibly serve in this trial is to intro-
duce it in order to show, and to impress the jury with the
thought that it was moved because it was not properly located
to begin with, or because it was not in proper repair at the

time of the accident, or because the Power Co.
page 19 } was negligent in setting the pole there, and leaving
the pole there.

* * * » »

page 21 %

L) N L] L] * ®

So we state the evidence-in-chief of this plaintiff, by in-
troducing before the jury the fact that this pole was moved,
and when it was moved after the accident, is not admissible;
and the only purpose it would serve—it is not to rebut any-
thing the defendant may introduce—but it is to use the re-
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Brodie Thompson.

moval of the pole to another location to establish the fact
that the Appalachian Power Co. negligently placed the pole
there to begin with, and negligently left it there—and possibly
go deeper into it and attempt to show by the mere moving and
repair that something was wrong with the pole—all the way
through—and the wire. There is no allegation in this case—
there is not one allegation that’s in the notice for motion—
the motion for judgment, or in any pleading, bhill of parti-

culars or otherwise, that alleges that this pole was
page 22 } negligently set there at this location—not one word
has ever been alleged to that effect.

The Court: I disagree with that. We had that in the
pre-trial on yesterday in the motion for judgment. The
motion for judgment alleges that it was set—the location of
the wires and poles as wrongfully. I don’t think I care
to hear any further, Mr. Repass. I am going to tell the
jury that they can show that this was per se not evidence of
negligence; it’s a fact of the case, and shows the present
location; and the burden’s on the plaintiff to always prove
negligence.

Mr. Repass: We except to your Honor’s ruling. -

Mr. Flannagan: Home & Auto Supply Co. also objects to
the introduction of this evidence on the grounds already as-
signed by the Appalachian; and on the additional grounds
that the evidence is not admissible against Home & Auto
Supply Co.

- The Court: Well, the rule of course is that anything which
throws light on the question in controversy, the jury will
have a right to consider. I am going to tell the jury the fact
that the pole was changed to a different location is not per se
evidence of any negligence on the part of the Power Co.—

that’s just a fact or circumstance of the case. I
page 23 } asked you gentlemen about a view; one group
wanted it; the other didn’t want it, or indicated
they might want it. And I don’t know what the rule of the

Court will be, or what the evidence will be. Certainly, if
they have the view, the juryv should be told the pole was
changed to -a new location. I'm going to instruct the jury
expressly that the fact that the Power Co. has removed the
pole for various and numerous reasons that one could imagine,
and that the burden always remains upon the plaintiff to
prove his case by a preponderance of the evidence; and the
fact that the pole was removed was not per se evidence of
negligence.
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Mr. Flannagan: Exception by both defendants to the
ruling of the Court. .

(The jury returns to the courtroom).

The Court: Gentlemen of the jury, and gentlemen of coun-
sel, an objection has been interposed to the question pro-
pounded as to the fact that a pole, some time shortly after
this accident, had been moved to another location. I have
permitted you gentlemen to hear that evidence. I am going
to tell you that you have a right to consider that, but the
fact that the pole was moved was not evidence per se—that

is; 4pso facto—ot negligence, or that the Power Co.
page 24 } was negligent in placing this pole there in the

first instance. I merely permitted that to go in to
show the true state of facts. Some of you may pass by—
you might see the pole; there may or may not be a view of
the scene. The fact that the pole has been moved is not
evidence in itself that the Power Co. was in any manner
negligent in having the pole there. The burden of proof
is upon the plaintiff to prove to the jury by a preponderance
—that is the greater weight—of the evidence that the Power
Co. was negligent, and the fact that the pole has been removed
is not evidence in itself that the Power Co. was negligent—
and with that understanding you may consider that evidence.

By Mr. Matthews: (Continuing)
Q. Mr. Thompson, did you do the recapping work for Ap-
palachian Power?

Mr. Repass: We object.

The Court: I don’t know that that’s material.

Mr. Matthews: We think it’s material to show, if he dld
thev were around that place where the building is.

The Court: You have shown they were around that place.
I'll let you show the location of the pole.

Q. Were any of the employees of the Appalachian Power
Co. around your premises there during the construction of this
building?

page 25} Mr. Repass: We object.

The Court: He said he didn’t remember, and I
guess that takes care of it. I’ll let him show that, if they
were there,
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Q. Mr. Thompson, did Home Auto & Supply Co. have a
right to go across your premises?

A. Easement?

Q. Easement. Had you given them an easement to cross
it?

Mr. Flannagan: We object.
A. T did not.

Mr. Flannagan: We object to the question on the grounds
it’s immaterial, and on the grounds it calls for a conclusion
of law of this witness.

The Court: The objection is overruled.

Mr. Flannagan: Save the exception.

A. T did not.
The Court: Explain what an easement is.

By the Court: (Interposing)

Q. Did you give him permission to extend this cable over
your premises?

A. T did not.

Mr. Matthews: You may cross examine.
The Court: Just a minute. I’m going to tell the jury this
one further thing—Gentlemen of the jury, there
page 26 } are two defendants here—one the Power Co., and
the other the Home & Auto Supply Co. The Court
will make rulings, no doubt, throughout this case. Some of
the evidence may or may not be admissible as to the Power
Co., or to the other company. Keep in mind throughout the
proceedings that there are two defendants.

CROSS EXAMINATION.

By Mr. Flannagan: ' '
Q. Mr. Thompson, how long had Mr. Heath worked for
you?
A. T’d say two or three vears.
Q. Do you sell and install and repair television sets?
A. Yes, T do.
Q. Did Heath ever do any of this work?
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A. Well, he’s done some of it installing aerials.

Q. By installation of aerials do you mean he had hooked
on to the wires of Home & Auto Supply Co.?

A. No, sir. He just put up aerials on homes.
- Q. On homes? :

A. Yes, sir.

Q. Did he work with electricity around your plant?

A. Well, T imagine so. See, we have a lot of 1t over there
—we do all our recapping with electricity.

Q. During the entire time that Mr. Heath worked for you,

was that pole of Appalachian’s where it was at
page 26A } the time that Heath was killed?
A. Yes, sir; it was.

Q. It had the same electrical wires on it?

A. Yes, sir; to my knowledge, that’s right.

Q. The same transformer?

A. Yes, sir; that’s right.

Q. Would it be safe to assume that Heath knew that pole
was there all—

Mr. Lincoln: I object.

The Court: I don’t know whether he knows, or not—
whether he can answer that question, or not. The pole’s
visible.

Mr. Flannagan: We’ll withdraw the question, your Honor.

The Court: I think that’s good.

Q. How long had this wire of Home & Atuto been suspended
on this pole, and across your property?
i A. T don’t know.

Q. Several years, had it?

A. T eouldn’t say; I don’t even know—I don’t know when
it was put up, and I couldn’t tell you—I just don’t know.

Q. You knew it was there?

A. Not actually. T couldn’t say I knew that that was the
very line. If I had seen it, T would have thought it would
have been a telephone, or electr1c1ty I didn’t pay any at-

tention to it.
pacre 2( } Q. Had you granted any easement to the tele-
. . phone: company to go across there? ‘

A. No

Q. You knew that such a wire was across there, but you
just didn’t know what it was?

A. That’s right.
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Q. You made no objection to that wire?

A. Not a bit—I made no objections.

Q. In fact, you’re interested in everyone in Marion having
television, are you not?

A. I'm interested in televition; yes, sir.

Q. Because you sell them?

A. Yes. :

Q. You didn’t attempt to inquire as to whose wire this
was?

A. No, T did not. .

Q. Now, when you started the construction of this new
building, you knew that this wire would be right above this
new building as it was raised, did you not?

A. Well, T didn’t know what it was. But I didn’t pay any
attention to it. I didn’t know that it was in the way when
we got up there, and so—

_ Q. If anybody had looked they would have seen it, would
they not?
A. That’s right; you could see it, all right.
page 28 } Q. Did you ever call Home & Auto and ask them
to move that wire?

A. No, T did not.

Q. Why not? '

A. T didn’t know it was in the way. I didn’t even pay
any attention to it—to the wire—to the position it was in.

Q. You didn’t think there was any danger to any of your
employees?

A. No, sir; I did not.

Q. Did you put up the building yourself, or have a con-
tractor put it up? ‘ :

A. No, I just supervised the building, with some of the
other men that were there.

Q. You hired the men who worked on it?

A. Yes. o

Q. So you were, then, in charge of the construction of this
building ¢ -

A. To a certain extent, yes. I had some men there that
drew up the plans and looked after it. - .

Q. Who were they? e

A. Well, one of them was Glenn Reed Hilton.

Q. He was a regular employee of yours? -

A. Yes, sir. ' o
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Q. Kelly Keesling—like he was a regular em-
page 29 } ployee? :

A. Yes, sir., Two Halls worked on that build-
ing—from Rural Retreat.

Q. They had nothing to do with the management of the—in
the construction of the building?

A. No.

Q. You hired them as carpenters and masons?

A. That’s right.

Q. So that the only people that were in charge were your
regular employees?

A. That’s right.

Q. Now, did your regular employees, or people in char 0“0
ever tell you that this w11e of Home & Auto was in ’(he
way?

A. No.

Q. Did any of them, to your knowledge, ever request Home
& Auto to move this wire?

A. Not to my knowledge.

Q. T believe you also had service in your old building from
Home & Auto Supply Co., did you not?

A. That’s correct.

Q. And you had no objection to them crossing your prop-
erty?

A. Not a bit.

Q. In fact, it could be they asked you at one time if it
was all right? Did they?

A. No, they did not..
page 30} Q. You’re positive of that?
A. Yes, sir.

Q. You made no objection?

A. No, no objection,

Q. Do you know why this Kelly Keesling, and the other man
you said might have been in charge, did not call HHome &
Auto to move the wire?

A. No.

Q. Do you know why they had Heath move the wire?

A. T do not.

Q. Do you know the position of the wire on the pole hefore
it was moved?

A. No, sir. '

Q. Did I understand you correctly that vou had started this
building approximately 30 days before the death of Heath?
1 ix Well, 1’d say around that. I don’t know exactly the

ate.
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Q. Could you tell us how long prior to the death of Heath
the building—the walls on the building were as high as they
were the day Heath was killed ?

A. T don’t believe T understand the question,

Q. Well, Heath, as I understand it, was killed on April 6th
Now, when did your building get to the height that it was on

April 6th? Had it been a day before, or a couple
page 31 | of days before?
A. T imagine on the last day that they worked.

Q. On the last day that they worked? After the walls got
to that height, they had laid all the roof rafters?

A. T think that’s correct.

Q. Was that done in one day of work?

A. T wouldn’t think so.

Q. So the walls had evidently been up more than a day
before the accident?

A. T°d say so.

Q. You have any idea how long?

A. T wouldn’t want to say—I just don’t know how long.

Q. Who told the employees building that building just what
to do, and when to do it, and where to do it, and the like?

A. Well Mr. Hilton had charge of it, more or less, on the
actual ‘relhng them what to do.

Q. That’s the same Mr. Hilton who’s a regular employee
of yours?

A. That’s right.

CROSS EXAMINATION.

By Mr. Repass:
Q. Mr. Thompson, was Mr. Heath a full-time employee
throughout the construction of the building?
A. T don’t know. I’d have to look at my records to see if
he’s on the payroll. Sometimes he wasn’t on the
page 32 } payroll; sometimes he was—1I’d have to look.

Q. Then throughout the two or three years, or
three or four years, or whatever it was, that you have em-
ployed Mr. Heath, do I take it that he was not a full-time
employee?

A. Yes, he’d be off a considerable lenoth of time. T worked
him right regular, though, when I could.

Q. Now, you have stated that you handled recapping husi-
ness. Do you handle farm equipment and machinery?

A. Yes, sir.
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Do you handle such things as tractors?

. Yes, sir.

And repairs, and adjust those tractors?

. Yes, sir; I do.

And assemble them?

. Well, certain pieces of equipment we assemble.

. And work with repairs and replacements, and have a
servwe department in general on your farm equipment?

A. Yes, sir. .

Q. You also have radio and television?

A. Yes, sir.

Q. And a full line of automobile accessories and equip-
ment?

A. Well, T do, but not on accessories—I have to confine
that at one of the other stores—the other store’s on Main

St.—tires, and recapping we do.
page 33} Q. That’s about your entire busmess—the items
you mentioned?

A. Yes, sir.

Q. Now, Mr. Thompson, you requested that the guy wire
attached to the pole in question—which was near the southern
end of your new building—Dbe reset didn’t you”l

A. Yes, I did.

Q. To get the guy wire, that was close to the southwestern
corner, out of the Way—where you expected to build your
bmldmtr”l '

A, That s right.

Q. Did you request at that time that the pole be moved?

A. Not to my knowledge, T don’t think I did. T wouldn’t
say; I don’t know—I don ’t think that I did. But I wouldn’t
say that for sure. But I don’t think that T did. "I don’t
remember it, if T did.

Q. When you requested that the guy wire be moved, did
the Appalachian Power Co. change the guy wire promptly‘?

A. Yes, sir; they did.

Q. And do you recall, at any future time after the con-
struction of the bulldlng, that you requested the Appalachian
Power Co. to move the pole, or in any way change it, or the
wire?

A. Not to mv knowledge, I don’t remember asking them

Q. Mr. Thompson, when you began your construction and

laid out vour plans, did you plan on havmg a two-
page 34} story bulldlng, or a one-story bmldmg, in the be-
ginning? . .

OPOPOFO
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_ A. In the beginning I had planned on a two-story build-

ing.

Q. And that is the same building that was'laid out on the
ground at the time that the guy wire was moved by the Ap-
palachian Power Co.?

A. Yes, sir.

Q. What was the purpose of the pole when it was set there
in the little alley, and near your newly constructed building—
what was the purpose of the pole being placed there?

A. The purpose of the pole being set there was to bring in
electricity to the machinery I have in my recap shop.

Q. Then the pole served you on your premises only?

A. Well, that’s what I think, unless they run it somewhere
else —and T don’t think they did.

Q. You don’t recall whether or not those wires crossed
your property?

A. T don’t know about that; I couldn’t tell you.

Q. Did they go anywhere, except into your building, when
they leave the pole?

A. That’s right.

Q. You think they serve you and your business alone?

A. T believe that’s correct.

Q. Now, who owns the land that is north of the alley where

your newly-constructed building is?
page 35+  A. I believe that’s Mrs. Litton.
Q. North of the alley, where your new building
is? o

- By the Court: (Interposing)

Q. On the ground where the building is located.

A. Behind my building?

Q. On the ground on which your ‘building is located, he
said.

A. T don’t—

By Mr. Repass: (Continuing)

Q. You own the land on the south—you own the land all
around that building, don’t you?

A. Yes, I do. -

Q. And that’s the same alley you speak of the pole being
there?

A. Yes. :

Q. You had an old building near Where your new one is—
where the pole was, didn’t you? ,
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A. Yes, I did.

Q. And then you built a new alley some little distance—a
new building some little distance south, that you have your
tire recapping business in?

A. That’s right.

Q. That you own now? Wasn’t there some little building

on west of that pole at one time—a little frame
page 36 | building?

A. We just moved the old building—we just tore
it down and moved it right back there—didn’t have it tore
down—just slipped it over there.

Q. If you were going from Church St. on this little alley
through your property, and you continued up through there,
you would go into the building that you moved out there
against the hill, wouldn’t you?

A. Yes.

Q. Now, where the pole was standing there next to where
you constructed your new building, did it interfere with
passage from Church St. by the pole and into the moved
building, on west of it against the hill?

A. T don’t believe I understand you.

Q. With the pole standing where it was next to where you
constructed your new building, did it interfere with passage
from Church St. on due west?

A. Through the alley?

Q. Through the alley to the building that you—the old
building that you moved and set against the hill there?

A. No, it didn’t. I don’t think we had no trouble with
it—the passageway.

Q. And the newly-constructed building was constructed
Just a short distance—I believe you said something like may-

be a couple of feet—
page 37} A. Something like that.

Q. —from the new building wall?

A. To the best of my knowledge.

Q. You know about how much space is between the two
buildings ? '

A. T think it’s 34 or 35 feet.

Q. 34 or 35 feet?

A. Close to that; yes, sir.

Q. And you know about how wide the alley is that goes be-
tween the two buildings?

A. T don’t know exactly; I think it’s around 10 to 12
feet. '

Q. Now, Mr. Thompson, did any of your representatives, or
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employees or anybody working for you on this building, ever
report to you that there was any danger to the men from
the Appalachian Power Co. line?

Mr. Lincoln: We object, if the Court please.

Mr. Repass: That’s been asked as to the T. V. line. We’re
asking now. _

The Court: I think I'll let him answer that. You may
proceed.

Q. Was there any report or complaint made to you by your
employees as to being endangered by the Power Co. line?

A. No, sir.

Q. And no employee made any such report to
page 38 } you?
A. They did not.

Q. After this accident—immediate following the accident,
did the work stop?

A. Yes, it stopped.

Q. How long?

A. T don’t know I don’t remember, but it immediately
stopped. I don’t know what—how long 1t stopped.

Q. Did anyone work that same day?

A. T don’t remember.

Q. Mr. Thompson, were you ever on top of the new build-
ing at any time prior to the accident?

A. Yes, I was.

Q. On more than one occasion?

A. Well, T don’t remember. But I was up there.

Q. Was that after the rafters were put on—or the joists?

A. Yes, after the rafters were put on.

Q. What was your purpose for being up there?

A. T was just up there to observe, to see how they were
doing.

Q. Were the men working at the time you were there?

A. Yes.

Q. Did you observe anything which indicated a dangerous
condition under which your men were working at the time
vou were there?

page 39+  Mr. Lincoln: We object, if the Court please.

The Court: What do you mean by ‘‘a dangerous
condition’’—with reference to wires, poles; with reference to
the construction?
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Mr. Repass: I mean a dangerous condition with refer-
ence to the location of the power pole, all of the wires and
equipment attached to the pole.

Mr. Matthews: If the Court please, we object to the ques-
tion ‘‘dangerous situation.”’

The Court: What constitutes a ‘‘dangerous condition’’?
You can specify what was ‘“‘dangerous,’”” and let the jury,
after they have been instructed as to the law, answer that
question. That’s a conclusion for this man. : :

Q. Mr. Thompson, did you see any of the lines of the Ap-
palachian Power Co. that were attached to the pole, or near
and interfering with the construction of your bulldlng, Vhen
you were on the roof ? )

Mr. Lincoln: Tt’s irrelevant and immaterial whether they
interfered or not.

The Court: I think, Mr. Repass, the question of the loca-
tion of the wires and poles, or how close they were to the
building, and so forth, is rather a conclusion.

" Q. How close was the nearest Appalachian Power Co. wire
to your building?
page 40 } The Court: At what stage? )
Mr. Repass: At the time the building was ready

for the 1oof and the witness was standing on top of the
building, or ‘‘observing,’’ as he stated.

The Court: Let’s confine it to about April 6th, the date
of this boy’s death.

Q. How long before April 6th was it that you were on the
roof, Mr. Thompson?

A. T couldn’t answer that; I don’t know—I mean, T don’t
know exactly, and I don’t want to say unless I know.

Q. But the rafters, as I understood you, were in place on
your last trip up on the roof?

A. That’s right.

. Q. Had the roof been laid?

A. No, it had not.

Q. At 'the time that you were on the roof, were the rafters
in place?—What did you observe with 1eference to the loca-
tion of the Appalachian Power Co. line? ,

A. T don’t know that T even observed it in any particular .
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way. In fact, I don’t believe I went down to that end of the

building—and I was up on the front end of the building, to

the best of my knowledge—and I didn’t observe that. I just
don’t know; I can’t tell you; I would if T could, o

Q. Nothing attracted your attention with refer-

page 41 } ence to the wires, or no observations were made by

you with reference to them?

A. No. T didn’t think about them, as far as the danger

point on that particular end. -

Mr. Flannagan: I omi