


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 5224 

VIRGINIA: 

In the Supreme Court of Appeals held a.t the Supreme 
Court of Appeals Building in the City of Richmond 'On Tues
day the 4th day of October, 1960. 

JAMES T. EUBANK, Plaintiff in Error, 

against 

JAl\OJS \iVILLIAM HAYDEN, Defendant in Error. 

From the Circuit Court of Catoline County 

Upon the petition of James T. Eubank a writ of error is 
awarded him to a judgment rendered by the Circuit Court 
of Caroline County on the 6th day of April, 1960, in a cer
tain motion for judgment then therein depending wherein the 
said petitioner was plaintiff and James William Hayden was 
defendant; upon the petitioner, or some ,one for him, entering 
into bond with sufficient security before the clerk of the said 
circuit court in the penalty of three hnndred dollars, with 
condition as the law directs. 
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• .. • • .. 
NOTICE OF MOTION FOR JUDGMENT. 

COUNT ONE. 

You are hereby notified that at the expiration of twenty-one 
days from the date that the attached notice is served upon 
you, the undersigned will move the Circuit Court for the 
County of Caroline at the Court House thereof at Bowling 
Green, Virginia, for a judgment against you in the amount 
of $15,000.00, which sum is justly due and owing from you 
to the undersigned for the damages and wrongs hereinafter 
more fully set forth: 

(1) That the Plaintiff is now and for twenty-one years 
has been the husband of Margaret C. Eubank; 

(2) That on or about March 23, 1958 and for many months 
prior thereto while Plaintiff was living with his wife, Mar
garet C. Eubank, at Corbin in Caroline County, Virginia, 
Defendant wrongfully contriving to injure Plaintiff and to 
deprive him of the company, society and assistance of said 
wife, well knowing the said Margaret C. Eubank to be the 
·wife ,of the Plaintiff, unlawfully, wickedly and maliciously 
gained the affections of the said Margaret C. Eubank and 
sought to persuade her and entice her to leave the Plaintiff; 

(3) That ion or about March 23, 1958 the Defendant enticed 
and unlawfully and maliciously induced the said Margaret C. 
Eubank to desert Plaintiff and refuse to co-habit with him as 

his wife; 
page 3 ~ ( 4) That on the said March 23, 1958 when the 

Defendant deserted the Plaintiff· as aforesaid, she 
took with her $3,000.00 of the Plaintiff's money, causing 
financial loss to the Plaintiff, all through the enticement 
and inducement of the Defendant; . 

( 5) That by reason of the premises, the said Margaret 
·-c. Eubank has become estranged from Plaintiff and her af
fections and regard for Plaintiff have been destroyed and 
Plaintiff has been, and still is, wrongfully deprived by De
fendant of the company, societv, support and advi~e of his 
said wife, and the ha.ppiness and benefits he otherwise would 
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have received at her hands, and has suffered great distress 
of body, mind, and estate, to his damage in the sum of $15,-
000.00; 

\iVheref ore, at the time and place aforesaid, the undersigned 
will move the Court for judgment against you ill the sum of 
$15,000.00 compensatory and punitive damage for the wrongs 
hereinbefore complained of. 

COUNT T-WO. 

You are hereby notified that at the expiration of twenty-one 
days from the date that the attached notice is served upon 
you, the undersigned will move the Circuit Court for the 
County of Caroline at the Court House thereof at Bowling 
Green, Virginia, for a: judgment against you in the amount of 
$15,000.00, which sum is justly due and owing from you to the 
undersigned for the damages and wrongs hereinafter more 
fully set forth: 

(1) That one Margaret C. Eubank is, and for more than 
twenty-one years has been the wife of the Plaintiff and at 
the time of the commission of the wrongs hereinafter men
tioned Plaintiff and his said wife were living together as 
man and wife at Corbin in the County of Caroline, State 

of Virginia; 
page 4 r (2) That Defendant, well-knowing the said Mar-

ga.ret C. Euba:nk to be the wife of the Plaintiff and 
contriving and wrongfully and maliciously intending ·to ·in
jure, disgTace and distress and wound the feelings of Plain
tiff and to dishonor Plaintiff and his. family and to deprive 
Plaintiff of the comfort, society, aid and assistance of said 
wife, Margaret C. Eubank, heretofore, on ·or about March 
9, 1958 and at divers other days and time prior to that time 
at the house of the Plaintiff at Corbin in Caroline County, 
Virginia, and elsewhere, wickedly, wilfully, and maliciously 
debauched and carnally knew the said Margaret C. Eubank 
without the privity, -consent or connivance of the Plaintiff: 

(3) That by reason of the premises, the affection of the said / 
Margaret C. Eubank was whollv alientated and destroyed, and · 
Plaintiff has been injured in his reputation and in that of his 
family and wounded in his feelings and disgraced, and has 
suffered great distress of body, mind and estate to his damage 
in the snm of $15,000.00. 

Whe.refore, at the time and place aforesaid the under
sig11ed will move the Court for judgment against you in the 



4 .... Supr~R1e Court of Appeals of Virginia 

.sum .of $15,000.00 compensatory and punitive damage for 
the wrongs. hei·einbefore complai1ied of. 

COUNT THREE. 

You are hereby notified that at the expiration of twenty-one 
days from the date that the attached notice 'is served upon 
you, the undersigned will move the Circuit Court for the 
County of Caroline at the Court House thereof at Bowling 
Green, Virginia, for a judgment against you in the amount . 
of $15,000.00, which sum is justly due and owing from yon 
to the undersigned for the damages and wr011gs hereinafter 
~more fully set forth: 

(1) That Plaintiff is now and for twenty-one•years has 
been the husband of Margaret C. Eubank; 

:page 5 ~. (2) That on or about March 9, 1958 and divers 
. other days and times before that time, at the house 
of the Defendat at Corbin in Caroline County, Virginia and 
elsewhere, while Plaintiff was living with his wife at Corbi11 
in Caroline County, Virginia, the Defendant wrongfull.'· 
contriving to injure Plaintiff and to deprive him of the com
pany, society and assistance of his said wife, unlawfully, 
wickedly and maliciously gained the affections of the said 
Margaret C. Eubank and enticed her to have ·carnal inter
course with him and sought to persuade her and entice 11er 
by offers of money and otherwise to leave the Plaintiff: 

(3) That on or about the said March 9, 1958 and at divers 
other days and times before that time as aforesaid the De
fendant carried on his wrongful intercourse with the said 
Margaret C. Eubank and on or about March 23, 1958 enticed. 
unlawfully and maliciously induced the said Margaret C. 
Eubank to desert the Plaintiff and refuse to co-habit and 
live with him as his said wife; 

( 4) That by reason of the premises, the said Margaret C. 
Eubank has become estranged .from Plaintiff, and her affec
tions and regard for Plaintiff have been destroyed, an<l 
Plaintiff has been, and still is wrongfully deprived by De
fendant. of the company, society,· support and advice of his 

·said ·wife, and the happiness and benefits he otherwise would 
have received at her hands, and has suffered great distress 
of body, mind, and estate to his damage in the sum of $15,-
000.00. 

Wherefore, at the time and place aforesaid the undersigned 
will move the Court for judgment against you in the sum 
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of $15,000.00 compensatory and punitive damage for the 
wrong herein before complained of. 

• 
page 64 r 

' . 

JAMES T. EUBANK, Plaintiff 
By GEORGE C. RAWLINGS, JR. 

Of Counsel. 

• • • • 

• • • • 

ORDER. 

A verdict having been rendered by the Jury in behalf of 
the Plaintiff against the Defendant irn the sum of THIRTY
FIVE HUNDRED ($3,500.00) DOLLARS on December 22, 
1958, and the Defendant having moved the Court to set the 
verdict aside for the following reasons : 

(1) That the verdict is contrary to the law and the evi
dence; 

(2) That the Court erred in permitting the introduction 
of a cheek in the sum of $3,000.00 which was drawn by the 
Plaintiff's wife from their joint account and in which the 
evidence failed to disclose the Defendant had any knowledge 
of said transaction or received any benefit therefrom; 

(3) That the verdict was based upon false testimony of the 
Plaintiff and his sorns. 

And the Court having duly considered said motion and 
reviewed the testimony of witnesses, and being of the opinion 
that an error was committed by this Court in permitting the 
introduction ·of certain evidence over the objection of counsel 
for the Defendant and that said verdict should be set aside, 
therefore, it is ordered that the verdict of the Jury be .and 
the same is hereby set aside for the reasons as set forth in a 
written opinion o.f said Court dated July 30, 1959 and filed 

August 19, 1959. 
page 65 r And it is further ordered that a new trial be 

awarded to the Plaintiff to wMch ruling of the 
Court in setting aside said verdict and granting a new trial, 
Plaintiff objects and takes exception. 

Enter 8 Decembe~ 1959. 

LEON M. BAZILE, Judge. 
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I ask for this order. 

FRANK B. BEAZLEY, p. d. 

Seen, objected to and exception noted: 

FRANKLIN & RA iVLINGS, p. q., 
Law Building 
Fredericksburg, Virginia 

By GEORGE C. RA 'VLINGS, JR. .. • • • 

page 66 r 
• • 

Filed 19 August 1959. 

• 

OPINION OF THE COURT. 

L. M. B. 

This is an action for alienation of affections. It resulted 
in a verdict for the plaintiff and the defendant has moved the 
Court to set aside the verdict as being contrary to the law 
and the evidence, for an alleged error in the admission of evi
dence and because it is· alleged the verdict is based on per
jured testimony of the plaintiff and his sons. 

The plaintiff and the defendmnt had been the closest kind 
of friends. The plaintiff brought the def end ant to his home 
and got the defendant to drive· him and his wife about the 
county and adjoining counties. Mrs. Eubank left the home 
of the plaintiff in March 1958 and has not been heard from 
since. The plaintiff obtained a divorce from her on the ground 
of desertion. 

In that suit he testified: 

'' Q. Where is your wife? 
''A. I don't know, gone away somewhere or hid some

where. 

• • • • 

page 67 r "Q. Have you seen your wife since she. left? 
"A. No I haven't. 

'' Q. Do you know where she is? 
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"A. No.'' 

In this case he testified : 

''I have seen her and Hayden in the car twice since she 
left." Both times by the gravel pit between Green's Store 
and the Golf course. 

He testified that she left 22 March 1958 and that he slept 
with her and had intercourse with her the night before she 
left. That he i;i..nd his wife were in love and she left Sunday 
morning. 

That he had known Hayden and they were good friends 
and ''I never took my wife to the beach unless he went 
along.'' That the week before she left he and his wife drove 
to Hayden's place and asked him if he wanted to go with them 
to the beach. 

He thought that his wife was pregnant but he kept having 
intercourse with her. He claimed that he had been operated 
on and could not get her pregnant. 

After she left he got Hayden to drive him around to look 
for his wife. 

George Boulware testified that he lived 200 feet from the 
Eubank home. That the day Mrs. Eubank left home he saw 
her walking down the road with a suit ease in her hand. That 
he knew Hayden. On the day she left he did not see Hayden 

at all. 
page 68 ~ William Herman Eubank 18 yea.rs old testified 

once when he was in his bed room in February 
while he did not hear Hayden come in that he heard him drop 
his shoes on the floor of his mother's room and heard him get 
in bed and that he recognized his voice. He said ''Nobody 
was with me." That he knew of no other such occasion. He 
said "I did not tell my mother a.bout this." On cross 
examination he testified that his mother had the door locked 
and said "I was afraid to tell Father." Later he said 
"I heard him in there but I did not tell my Father. I told 
him about it the second day after she left:'' 

·George Lee Eubank, 16, who had been excluded while his 
brother was testifying, testified that while his father was at 
work Hayden went to bed with his mother. "I heard him 
pull his shoes off and heard the bed squeak.'' On c.ross 
examination he testified that his brother was present at the 
time and I went to sleep. Brother did not get up and did 
nothing but went to sleep. 

That he did not tell his father about H until two davs 
after his mother left. · 

His brother when asked on cross examination ·why he did 
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nothing said that his mother had the door locked an<;l that he 
called to her but got no answer and the door was not opened. 

It is manifest from the testimony of these young men that 
both did not tell the truth. The older boy swore that he was 
alone in the room at the time this event occurred. His 
brother swore that they were together at the time and that 

· · both of them went to sleep. The oldest. boy says 
page' 69 r that !?-~ got up and found the door locked and called 

. to his mother but got no answer. The youngest 
boy ·said that his brother did not get up at all but turned 
over and went to sleep. · 

The plaintiff swore directly opposite to what he swore was 
the truth in the divorce case. 

In Moore on Fiwts Sec. 1139 it is said : ''In one of the 
master productions of his luminous intellect, Lord Storvell 
ref e.rred to the testimony of a witness who, as he said, was 
totally unimpeached as to general character, and therefore 
a prio.ri entitled to be fully credited, and then proceeded as 
follo\vs: 'However, it is a good safe rule in weighing evi
dence. of a fact which you cannot compare with any other 
evidence to the same fact, to compare it with the actual 
conduct of the person who describes it., If their conduct 
is clearly such as upon their own showing it could not have 
been; taking the fact in the way they represented it, it is a 
pretty fair inference that the fact did not so happen. If 
their actings, at the very time that the fact happened, rep
resent it one way and their relation of it, at a great distance 
of time, represents it another way, there can be no doubt which 
is the authentic narrative, which is the naked truth of the 
matter. (Evans v. Evans, 1 Hopkins 35, 64, 4 Eng. Ecc·. 310, 
323). In -another 0ase the same great magistrate said 'I am 
not deaf to the fair pretensions of human testimony, but at the 
same time l cannot shut my sern~es against the ordinary 
course· of human conduct.' Conduct of a witness clearly in-· 
consistent with his testimony and not satisfactorily explained 
is ·one of the most fatal species of impeachment'' (Johnson v. 
The Anne, 15 Fed. Case, Case No. 7,370 at p. 727) "·:because 

the trier of facts is thus justified in disbelieving 
page 70 r the testimony, without any degree reflecting upon' 

the integrity of the witness who it may be presumed 
is a victim of the proverbial fickelness of memory-especially 
after considerable time has elapsed or of various perturbing 
psy;chological influences which affect men of the highest 
probity as well as those of indifference moral natures and 
operate with peculiar force if tlrn witness is interested or 
otherwise biased. Thus the instincts of self interest usuallv 
induce all men, in their business transactions to make full and 
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exact' entries 'of moneys received or paid, and the conclusion, 
in the absence of any proof that this was done, as between 
a principal and agent, that the parties did not recognize the 
existence of the relation, notwithstanding their subsequent 
testimony to the contrary. * * * '' · · 
, William Henry Eubank was 18 yea.rs of age; he was no 
longer a child, ·· His brother was 16 years of age almost old 
enough .to be drafted into Jhe army. Their testimony cannot 
be treated as tliat of children. If there was any adultery 
between Mrs._ Eubank and Hayden it must depend wholly on 
the testimony of these two young men. 

Their evidence i.s wholly in conflict. One swears that he 
was a.lone. The other swears that they wer~ together when the 
alleged a.ct of adultery occurred. One says that he went to 
his mother's door and found it locked and that he called on 
her to open it. The other says that the older boy was in bed 
and that instead of getting lip he turned over· ana werit to 
sleep and he did the same thing. ·· · · 

Then consider their conduct thereafter. Would 
page 71 ~ any normal boy 18 or 16 fail to tell his £ather of 

such a horrible occurrence which concerned him 
and his whole family~ They did nothing of the kind .bU:t 
waited unitl after their mother had left to tell him ~.bout it. 

Manifestly a part of their evidence was fabricated and_ the 
suspicious circumstances of their conduct cast a doubt upop. 
the truth of their whole testimony. In Section 588 of Moore 
on Facts, Volume 1 p. 587 it is said: "I feel bound to s-qp
pose that this is an attempt to bolster up the ca.s.e by a forged 
document,'' said Lord Brougham, in a case in the House of 
Lords, 'Any other evidence which there is, he continued,' 
I must, under those circumstances view with the greatest 
suspicion; for it is not enough to say they may discard 
this, that they may have a very good case without it." (The 
Tracy Peerage, 10 C 1 & F. 154, 191) In a case where there 
was some evidence that the plaintiff's name on a hotel 
register introduced in evidence by him was not 1orginally 
entered under the date where it appeared, the court instructed 
the jury that if they were s.atisfied the entry was made "for 
the purpose· of manufacturing evidence in the plaintiff's 
behalf it should weigh strongly against the plaintiff because 
the attempt to put false testimony into the case :iustly causes 
doubt as to the justice of the case itself. A ri~hteous ca.use 
needs no support of falsehood or perjury. * * *" 

The evidence to establish the alleged adultery of Mrs. 
Eubank was so tainted no credit can be given it. 

Therefore, the questfon as to the admission of the check 
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drawn by Mrs. Eubank on the joint account must be now 
considered. 

page 72 t The wife cannot be 'guilty of any offense when 
she co1I1verts her husband's property and this is 

especially true when she draws money out .of a joint account 
which belongs to her as much as to him. 

Of course where one who alienates the affections of 
another's wife and commits adultery with her who receives the 
husband's property in eloping with her is guilty of larceny. 
Clark & Marshall Crimes (2nd. Ed.) Sec. 313 p. 444. In such 
case the adulterer, however must participate in the taking arud 
carrying a.way of the property. Rex v. Ta;ylor Cox C. C., 627 
and the other authorities cited in note 73. 

The introduction of the check in this action was admitted 
on the theo.ry that the accused had committed adultery with 
Mrs. Eubank and carried her off. ·when the evidence to 
establish this did not come forward error was committed in 
admitting the check and this error .resulted in the verdict for 
$3,000.00 the exact amount of the check. 

Clearly there is nothing in Harlow v. Harlow, 152 Va. 910, 
143 S. E.. 720 (1928) which conflicts ·with this opinion. In 
that case it was the defendants who drew the money out 
of the bank. In this ease there was no proof that the def end
ant received any part of the $3,000.00 drawn ont of the joint 
bank account bv Mrs. Eubank. The defendants were also 
the beneficiarie; of the insurance policy in that case except 
Edwin Harlow against who the verdict of the jury was set 
aside. 

For this error on the part ·of the Court the ver
page 73 ~ diet will have to be set aside and a new trial 

awarded the parties. 

LEON M. BAZILE, Judge. 

30 July, 1959. 

page 74 ~ INSTRUCTION NO. P-1. 

The Court instructs the jury that damages recoverable in 
this case under Count one, if the jury believes that the Plain
tiff Eubank is entitl!'ld to recover on that Count, actual or com
pensatory damages ; 

''Actual or compensatory damages are the measure ·of loss 
or injury sustained. and may embrace shame, mortification, 
humiliation, mental ·pain. and suffering; the value of the wife's 
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services, and the value of the loss of her society, affections, 
assistance, aid and companionship.'' 

Given 6 April '60. 

L.M.B. 

page 75 ~ INSTRUCTION NO. P-3. 

The Court instructs the jury that Count one charges the 
alienation of the affections of Mrs. Margaret C. Eubank for 
the Plaintiff Eubank by the Defendant Hayden and if the jury 
believes from the evidence that the said Defendant Hayden 
did alienate the affections of Mrs. Eubank, then they shall 
find for the Plaintiff and assess his damages, actual or: com
pensatory in accordance with the instructions heretofore 
given, in any amount not to exceed the amount sued for, but 
if the jury shall find for the Defendant, they shall say so and 
no more. 

Given 6 April '60. 

L.M.B. 

• • • • • 

page 77 ~ INSTRUCTION NO, P-6. 

The Court instructs the jury that the divorce awarded to 
the Plaintiff Eubank from his wife, Mrs. Margaret Eubank, 
should be considered only to show the present status of the 
Eubanks' marriage and has no hearing on the liability of the 
Defendant Hayden and does not effect the Plaintiff's right to 
recover against the Defendant for alienation of affection. 

Refused 6 April '60. 

L. M. B . 

• • • • • 

page 80 ~ INSTRUCTION NO. D6. 

The Court instructs the Jury that before you can find your 
ve.rdict for the plaintiff under Count # 1, you must believe 
from a preponderance of the evidence, tha.t the defendant 
alienated the affections of the plaintiff's wife, Margaret C. 
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Eubank, without the connivance, knowledge or 0onsent of the 
Plaintiff, James T. Eubank; and that the plaintiff's wife 
deserted him as a. result of defendant's alienation of her 
affections. 

• • • • 

page 82 r INSTRUCTION NO. P-2. 

The Court instructs the jury that Count three charges that 
the Defendant Hayden committed an act or acts of criminal 
conve.rsation with Mrs. Margaret C. Eubank and alleges 
alienation of affections a.s a.n aggravation thereof. If the 
jury believes that said Defendant Ha.yd en did not commit 
criminal conversation with the said Mrs. Margaret C. Eubank, 
then they shall find for the Plaintiff Eubank and assess his 
damages, actual or compensatory and exemplary or punitive, 

·in accordance with the instructions heretofore given in an 
amount not to exceed the amount sued for, but if the jury shall 
find for the Defendant they shall say so and no more. 

Refused 6 April '60. 

L. M. B. 

page 83 ~ INSTRUCTION NO. P-4. 

The Court instructs the jury that criminal conversation 
means the commission of one or more acts of illicit inter

. course by a third person, here the Defendant Hayden, with a 
married person, here ·Mrs. Margaret Eubank. You are 
further instructed that in order for tlle Plaintiff to recover 

·damages against the Defendant it is not iiecessary that the 
·Plaintiff prove any one act of illicit intercourse between the 
Defendant Hayden and Mrs. Eubank that occurred on one 
particular date, which is conclusive of guilt, but the jury 
must consider the opportunity for the commission of the act, 
the cond11ct of the parties, and all the circumstances, and then 
determine from the whole of the testitp.ony whether it should 
cnnvince unprejudiced and cautious persons of the guilt of the 
parties; and if upon a considerafion of all the evidence in the 
case the jury a.re satisfied of the commission of one act of 
illicit intercourse then their verdict should be for the Plain
tiff on Count three. 

Hefused 6 April '60. -. 
L. M. B. 
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page 84 r INSTRUCTION NO. P-7. 

The Court instructs the jury that the continuation of 
marital relations between husband and wife after the husband 
knows or has reason to believe his wife guilty of adultery 
or infidelity does not prevent recovery by the husband against 
a third person f.or criminal conversation or alienation of 
affections; and regardless of whether the Plaintiff Eubank 
lmew or had reason to believe that his wife had committed 
adultery, if you believe from the evidence that the Defendant 
Hayden is guilty of criminal conversation and/or alienation 
of affections as defined in the Court's other instructions, 
then you should find for the Plaintiff Eubank. 

Refused 6 April '60. 

L.M.B. 

• • • • 

page 89 ~ 

• • • • • 

S. A. Cunningham, a qualified court reporter was duly 
sworn to truly make a record of this case as presented to the 
court by the attorneys in the cause, the witnesses testifying 
under oath and rulings of the Court. 

This day came the parties by their attorneys and the issue 
having been duly joined, thereupon came a jury, who were 
selected and summoned in the manner prescribed by law, to
wit: F. Ray Blanton, Ginter 0. Gwathmey, Amos V.,T. Clai·y, 
J olm Norwood Satterwhite, Leslie Jones· and G. Marion 
Tribble, who were sworn: to well and truly try the matter on 
the issue joined between the plaintiff and the defendant. 
Whereupon the court proceeded to hear the evidence and argu
ment of counsel. After hearing the evidence and argument 
of counsel the court, upon motion of the attorney for the 
defendant, struck the count of criminal conversation from the 
Notice of Motion and. the attorney for the plaintiff excepted 
to the ruling of the court. Whereupon after being- instructed 
bv the court, the jury retired to its room to consider its ver
dict. After some time the jury returned to the court, having 
found a verdict. in the f ollowinis words and figures :. ''We the 
:iury on the issue joined find the defendant not guilty. Amos 
W. Clary, Foreman." 6 April 1960 
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Whereupon the jury was excused. After the jury was ex
cused, the attorney for the plaintiff moved the court to set 
aside the verdict because the court had stricken the allegation 
of criminal conversation from the Notice of Motion, and be-

cause the verdict was contrary to law and evi
page 90 r dence. Whereupon after listening to argument of 

counsel,. the court overruled said motion and the 
attorney for the plaintiff . excepted to the ruling of the 
court in overruling said motion. Thereupon it is ordered that 
the plaintiff take nothing for his false clamor but that the 
defendant recover of the plaintiff his costs by him about his 
defense in this behalf expended. 

LEON M. BAZILE, Judge. 

6 April 1960 . 

• • • 

page 93 r 
• • • • • 

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. 

To T. E. Campbell, Clerk, Bowling Green, Virginia. 

In accordance with the provisions of Rule 5 :1, Section 4 of 
the Rules of the Supreme Court of Appeals of Virginia, notice 
is hereby given of the intention of the Plaintiff, James T. 
Eubank, to appeal the judgment of this Court in the above 
styled cause and of the intention of said Plaintiff to present 
to the Supreme Court of Appeals of Virginia a petition for a 
writ of error to the final judgment entered herein, and the 
Plaintiff assigns the following errors: 

(1) The Court erred in striking Count Two o'f the Plaintiff's 
Notice of Motion for Judgment because the said count was 
not repetition as held by the Court in as much as each of the 
three counts in the notice of motion set forth a distinct cause 
of action. 

(2) The Court erred in s~tting aside the verdict of $3,-
500.00 returned by the jury in- favor of the Plaintiff a.t the 
first trial of the case held on December 22, 1958 because the 
verdict was clearly supported by the evidence; the eredit
ability of the witnesses and all conflicts in the evidence were 
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resolved by the jury's verdict; no prejudicial error 
page 94 ~ was committed by the Court during the trial; and 

the Court's action was contrary to the law and the 
evidence of the case. 

(3) The Court erred in the second trial of the case held on 
April 6, 1960 in refusing to admit evidence offered by the 
Plaintiff of the withdrawal by Mrs. Margaret Eubank of 
$3,000.00 from the joint bank account of James T. and Mar
garet Eubank several days before she left the Eubank home 
and in refusing the admission of the cancelled check showing 
said withdrawal because this evidence was proper to show the 
Plaintiff's damages resulting from alienation of affections 
and criminal conversation committed by the Defendant if 
proven, and also it could have been considered by the jury in 
assessing punitive damages therefor. 

( 4) ) The Court erred in the second trial of the case in 
striking the Plaintiff's evidence as to criminal conversation 
and submitting the case to the jury only on the question of 
alienation of affections because the Plaintiff's evidence was 
sufficient to support a verdict on criminal conversation and 
any conflict in the evidence and the creditability of the wit
nesses were matters for the jury. The Court's action in this 
regard was clearly contrary to the law and the evidence of 
the case. 

( 5) The Court erred in the second trial of the case in re
fusing to give Plaintiff's Instruction P-2 because the Court's 
refusal to give the instruction was based upon its erroneous 
ruling in striking the Plaintiff's evidence as to criminal con
versation, whi,ch ruling was contrary to the law and the evi
dence of this case, and because the Plaintiff's evidence was 
clearly sufficient to support a verdict on criminal conversa
tion and to warrant an instruction thereon, and any conflict 
in the evidence and the creditability of the witnesses were 
matters for the jury. 

(6) The Court erred in the second trial of the case in re
fusing to give Plaintiff's Instruction P-4 because its refusal 
to give said instruction was based on its erroneous ruling 

in striking the Plaintiff's evidence as to criminal 
page 95 r conversation, which ruling was contrary to the law 

and the evidence of this case, and because the 
Plaintiff's evidence was clearly sufficient to support a verdict 
on criminal conversation and to ·warrant an instruction there
on and any conflict in the evidence and the creditability of the 
witnesses ·were matters for the jury. 

(7) The Court erred in the second trial of the ~ase in re
fusing to give Plaintiff's Instruction P-7 hecanse its refusal 
to give said instruction was based on its erroneous ruling in 
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striking the Plaintiff's evidence as to criminal conversation, 
which ruling was contrary to the law and the evidence of this 
case, and because the Plaintiff's evidence was clearly sufficient 
to support a verdict on criminal conversation and to warrant 
an instruction thereon, and any conflict in the evidence and the 
creditability of the witnesses were matters for the jury. 

(8) The Court erred in the second trial in striking from 
Plaintiff's Instruction P-1 the fourth paragraph thereof which 
reads as follows : ''the Court further instructs the jury that 
damages ,recoverable in this case under Count Three for 
criminal conversation if the jury believes that the Plaintiff is 
entitled to recover on either or both of these counts, are the 
same two kinds (1) actual or compensatory damages or (2) 
exemplary or punitive damages, as explained hereinabove, 
except that if the jury believes that the Defendant Hayden 
committed an act or acts of criminal conversation with Mrs. 
Margaret C. Eubank, then bad motive, wantoness and reck
lessness are to be presumed and ·exemplary or punitive dam
ages may be awarded for the act or acts of criminal conversa
tion without actual proof of said bad motive, recklessness or 
wantoness'' and refusing to give the said instruction as 
offered because its refusal to give said instruction as offered 
and striking the fourth paragraph thereof was based 

on its erroneous ruling in striking the Plaintiff's 
page 96 ~ evidence as criminal conversation, which ruling was 

· contrary to the law and the evidence of this case, 
and because the Plaintiff's evidence was clearly sufficient to 
support a verdict on criminal conversation and any conflict 
in the evidence and the creditabilitv of the witnesses were 
matters for the jury. ,, 

(9) The Court erred in the second trial of the case in 
striking from Plaintiff's Instruction P-1 the words "are 
of two kinds" in the first paragraph thereof following the 
word "count" and preceding the number'' (1) ";in striking 
therefrom the words "a.nd (2) exemplary or punitive dam
ages'' in the first paragraph after the words ''compensatory 
damages'' and in striking the third paragraph thereof which 
reads as follows: ''exemplary or punitive damages are some
thing in addition to full compensation, not given as the 
Plaintiff's due, but given rather with a view to the enormity 
of the offense, to punish the Def end ant and thus make an 
example of him so that others may be deterred from com
mitting similar offenses. Exemplary or punitive damagei:; 
are g-iven only where the ·wrongful act is done with a bad 
motive, or is characterized by circumstances of ae;g:ravation, 
or in a manner so wanton or reckless as to manifei:;t a wilfnl 
disregard of the rights of others'' because exemplary dam-
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ages may be awarded for alienation of affections in a proper 
case and the evidence herein would have supported such 
exemplary damages and because this action by the Court was 
contrary to the law and the evidence of the case. 

(10) The Court erred in the second trial of the case in 
striking the words ''and exemplary or punitive'' from 
Plaintiff's Instruction P-3 following the word "compensa
tory" therein and refusing to give the said instruction as 
offered because exemplary or punitive damages rµay be 
awarded for alienation of affections in a proper case an'd the 
evidence herein would have supported such damages and be-

cause this action by the Court was contrary to the 
page 97 ~ law and the evidence of the case. . 

(11) The Court erred in the second trial of the 
case in striking the words ''and for criminal co11.versation'' 
from Plaintiff's Instruction P-6 follo\ving the word "affec
tion" therein, and in refusing to give said instruction· as 
offered because its refusal to give said instruction was based· 
on its erroneous ruling in striking the Plaintiff.'s evidence 
Rs to criminal conversation, which ruling was contrary t6 
the law and the evidence of this ease, and because the Plain
tiff's evidence was clea:rly sufficient to support a verdict on 
criminal conversation and to warrant an instruction thereon 
and any conflict in the evidence and the creditability of the 
witnesses -were matters for the jury. 

(12) The Court erred in the second trial of the case· in 
giving Defendant's Instruction. D-6 as offered because the 
instruction was misleading and it should have been changed 
and the jury dearly instructed that the Defendant's actions 
need not have been the sole cause of the alienation of affec
tions and because the Court in giving said instruction held 
that the Defendant's actions must be the sole cause of said 
Rlienation of affections as set forth in the record. 

(13) The Court erred in the second trial in overruling the 
Plaintiff's motion to set aside the verdict and award to the 
Plaintiff a new trial and in entering judgment on the jury's 
Yerdict. for the Defendant. because the said verdict was con
trary to t.l1e Jaw and evi<lence in the <'ase. 

It is requested that yon proceed to make up the record 
in this -cause in accordm1Ce with Rule 5 :1. Section 5 of the 
Rules of the Supreme Court of Appeals of Virginia . 

.TAMES T. EUBANK, Plaintiff 
By GEORGE C. RAWLINGS, .JR. 

Of Counsel. 
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page S-1 { 

• • • • 

STATEMENT OF FACTS AND TESTIMONY TRIAL 
HELD ON DECEMBER 22, 1958. 

The first trial in this case was held on December 22, 1958. 
Upon motion by counsel for the Defendant, the Court struck 
out the second count of the Plaintiff's Notice of Motion for 
Judgment on the grounds that it was repetition. The counsel 
for the Plaintiff objected upon the ground that each count 
in the Notice of Motion set forth a distinct cause of actio11,. 
that is to say, Count One charged alienation of affections~ 
Count Two charged criminal conversation and Count ThreP 
charged criminal conversation aggrevated by alienation of 
affections. An exception to the Court's ruling was 11ot0d 
by counsel for the Plaintiff . 

• • • • • 

page S-2 { James T. Eubank and Margaret Louise Coving-
ton, who are members ,of the white race, were 

married on October 1, 1936, in Caroline County, Virginia. 
From the date of their marriage until March 23, 1958 the~
lived together as husband and wife in Caroline County. Three 
children were born of their marriage; namely, ,Jam es T. 
Eubank, Jr., age 21; \i\Tilliam Herman Eubank, age 18; and 
George Lee Eubank, age 16. The parties lived near Corbin, 
Virginia, on Route #608, vyhich is the road leading from 
Route #2 to Summit, Virginia. Mr. and Mrs. George Boul
ware lived 200 feet west of the Eubank home, and Mr. and 
Mrs. Lewis Bruce lived in a house 250 feet west of the Eu
bank home. The two youngest sons, \Villiam Herman E=nhank 
and George Lee Eubank, lived at home with their parents. 

On March 23, 1958, Mrs. Margaret Eubank left the Eubank 
home, taking certain of her personal belongings, and to the 
date of the trial had not returned home, nor did the Plaintiff 
or his sons know where Mrs. Eubank was living. . 

On Aug11st 23. 1958, the Circuit Court of Caroline nounty 
awarded James T. Eubank a. divorce from the bonds of matri
mony from Margaret Covington Eubank . 

. James T. Eubank was an opera.tor at. the American Viscose· 
Corporation in Fredericksburg, Virginia, and about six years 
prior to March 23, 1958, the Plaintiff and the Defendant, 
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Dr. George Rey1iolds~James T. Eubank. 

James \Villiam Hayden, became acquainted while working 
together at the Plant. During the intervening years, Mr. and 
M,rs. Eubank saw a great deal of Hayden. Eubank invited 
Hayden to his home on the first occasion that he went there 
and from that time on Eubank consistently invited Hayden 
to his home on numerous and sundry occasions and to take him 
to the beach and to Washington, D. C. and other places, even 

though Eubank stated that he knew tha.t Hayden 
page S-3 ~ and his wife ·were getting friendly with each other 

and that he did not take his wife to the beach 
nnless Hayden was along; and that after his wife left him and 
he was advised by his two sons that they had heard Hayden 
in the room with their mother at eleven o'clock at night, take 
off his shoes and get in bed with their mother, he then went 
to Hayden and had him take him to Vv ashington, D. C. to try 
to find his wife; that Hayden visited in the Eubank home on 
various and sundry occasions when Eubank was present a.nd 
also on various and snndry occasions when he was not present; 
that Eubank took cake to Hayden while he was working up at 
the Svlvania Plant and advised him that his ·wife sent him the 
cake.·' 

• • 

DR. GEORGE REYNOLDS, 

Dr. George R.eynolds, a Bowling Green physician, testified 
that he performed a vasectomy on James E. Eubank on No
vember 19, 1942, which involved making an incision on each 
side of the upper end of the scrotum, removing a section of the 
male cords and tying the same with silk thread; that the object 
of the operation ·was to sterilize James T. Eubank that he 
considered the operation successful, although he stated that 
no absolute statement could be made in medicine, and there 
were cases where a child had been begotten after the tubes had 
been tied; that he considered the chances less than one in five 
thousand that Eubank could become the father of a child; 
and that the operation was performed after written permis
sion was given by Mr. and Mrs. Eubank. 

JAMES T. EUBANK, 

The Plaintiff, James T. Eubank, testified on direct exami
nation that prior to the day that his wife left home he loved 
her and gave her no reason for leaving home; that he was 
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James T. Eubank. 

very much upset when she left; that he provided for her and 
gave her everything that she needed; that he tried to locate 
her in Washington a:hd other places and after she left but was 
unable to find her; that at the time she left, Mrs. Eubank was 

large and he thought that she was pregnant; that 
page S-4 r since he had been operated on some years before 

he was not capable of being a father and that her 
pregnancy could not have been .caused by him; that he knew 
she had left because she had treated him wrong; that he lost 
his love for her and employed an attorney for the purpose 
of obtaining a divorce which was granted to him; that he did 
not know where Mrs. Eubank was, but he had seen her and 
James ·William Hayden together in a car twice since she 
left-both times by a gravel pit near the Golf Course; that he 
had a bank account in tl1e Farmers & Merchants State Bank 
containing about $5,000.00 which money was accumnlate(l 
from his earnings since Mrs. Eubank had no income; that hC' 
deposited his money in a joint banking account with his ·wifr, 
Mrs. Eubank, and that she drew on said funds for the pun•os0 
of paying bills and regular expenses; that on May 21, 1958. 
Mrs. Eubank drew a check on the account in the amount of 
$3,000.00 which cancelled check ·was offered b~r the Plaintiff 
as Exhibit P-2 and that Mrs. Eubank was not authorized to 
withdraw $3,000.00 for her own use. 

The Defendant's counsel objected to the introduction of the 
evidence concerning the checking account and the withdrawal 
of the $3,000.00 and to the introduction of the cancelled check 
for $3,000.00 on the grounds that no connection between the 
withdrawal of the money and the Defendant had been made. 
nor had it been shown that the Defendant received any of the 
money, but the evidence was admitted by the Court, to which 
ruling of the Court the counsel for the Defendant excepted. 

The Plaintiff testified that Hayden had first come to the 
Eubank home at his, Eubank's request to help with the killing· 
of hogs: that Hayden had returned on many occasions ·when 
the Plaintiff was at home, sometimes at his, Eubank's inYi
tation, and sometimes at his own. 

The Plaintiff further testified that he became 
page S-5 r worried about Havden 's attention to his wife, anrl 

- on occasions told him to stay awav from the 
house; that once during the fall before his wife left he told 
Hayden to sta.y a:way and another time when he. Enhank, was 
g:oirig on the eleven o'clock shift he went back and told Hayden 
to g:o hom.e and Hayden finally left: that he was suing for 
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James T. Eubank. 

damages in the sum of $15,000.00, but claimed his damages 
were more than $50,000.00. 

Upon cross examination Eubank testified that he had inter
course with his wife the night before she left home, and that 
he had had intercourse over the past year regularly, and also 
two days before she left, although he thought she was getting 
big and that Hayden was the father of her child, and although 
he knew that she had not menstruated for sixty to ninety days 
before she left; that he and Hayden were good friends and 
Hayden had come to his home at Eubank's invitation and 
Hayden :never took Mrs. Eubank to the beach unless the 
Plaintiff went along; that he knew that they were getting 
friendly and went to Hayden and told him to leave his wife 
alone; that the Plaintiff, Hayden and Mrs. Eubank went to 
the beach in Hayden's car the week before she left home ; 
that the Plaintiff and his wife drove to Hayden's place and 
asked him to go to the beach with them; that Hayden was at 
Eubank's home frequently; that he, Eubank, knew one Her
man Hall who talked to him about Eubank taking cake to the 
plant to Hayden from Mrs. Eubank that Hall asked the 
Plaintiff what happened to him and his wife and that Hall 
stated to the Plaintiff that it had been going on for a long 
time and that it was as much the Plaintiff's fault as it was his 
·wife's fault; and Eubank also testified that his love for his 
wife was dead when she left. 

The counsel for the Defendant introduced a letter from 
James Eubank to Mrs. Margaret Eubank dated April 15, 
1958, marked Exhibit D-1, which the Plaintiff admitted having 
sent. Counsel for the Defendant further introduced a. letter 
dated April 2, 1958, from George C. Rawlings, .Jr., to Mrs. 

Sally Covington which the Plaintiff admitted 
page S-6 ~ authorizing. The Plaintiff further testified that 

he did not remember when he employed his at
torney to get a divorce; that he would have taken his wife 
back several weeks after she left, but when she refused to come 
back he decided to go ahead with the divorce, since she haq 
gone ·off with s.omeone else and was carrying another man's 
child; that he did not expect to take her ha.ck after the di
vorce: that he had started seeing another woman six weeks 
prior to the trial; that after the divorce he had presented her 
a ring· and expected to marrv her sometime d11rinii- the next 
year: that he. the Plaintiff, had never hit or abused his ·wife 
)'.lnd that he did not threaten to leave home or threaten her in 
the presence of her mother. Mrs. Sallv Covington; that he 
gave his wife a right to check on the joint account for regular 
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George K. Boulware. 

expenses; that the last place they bought was in both names, 
but the home place was in his name. 

Eubank further testified on cross examination that he 
came home from work on the 23rd of March, 1959 and f.ound 
his wife gone; that the next day he talked to his two sons, 
""\Villiam Herman Eubank and George L. Eubank, and they 
advised him that they had heard Hayden go in their mother's 
room at eleven o'clock at night, that they heard him take 
off his shoes and get in bed and heard the bed screak, and 
that three days later Eubank went to Hayden, the Defendant, 
and asked him to take him to Washington, D. C. to try to find 
his wife, and that he and Hayden and his son went to Wash
ington to the home of Mrs. Covington, his wife's mother 
to try to locate his wife, and that he (Eubank) never ac
cused Hayden of taking his wife away or alienating her af
fections until he instituted this suit. 

GEORGE K. BOUL ""\VARE, 

George K. Boulware who was employed by the American 
Viscose Corporation and is a brother-in-law ·Of James Eubank, 
having married his sister, testified that he knew Mrs. Eubank; 
that she had not been home since March 23, 1958; that he 
lived 200 feet from the Eubank home; that on that day he 

saw her via.lking down the road with a suitcase in 
page S-7 ~ her hand; that he knew .J a.mes -William Hayden, 

but did not see him on the day Mrs. Eubank left; 
that he had seen Hayden go to the Eubank home numerous 
times; that he knew Mr. Eubank ·was not at home on those 
occasions because he, Boulware, and Eubank worked separate 
shifts; that he had seen Hayden in the yard and in the house; 
that he recalled one time when he and Mr. Eubank were work
ing the same shift and Eubank started to go to work while 
Hayden was at the Eubank .home; that Eubank went back to 
his home and Hayden then left, but he did not loww what 
Hayden said or what was said to Hayden and did not know 
when it was when the event took place, hut it was quite a 
few years ago; that he never heard any cross words between 
Mr. and Mrs. Eubank, thoug-h he saw them every day; that 
he never heard an argument between them; that she took care 
of the finances and p;ot everything; she wa,nted. Upon cross 
examination Mr. Boulware stated that he did not know what 
\vent on in the house; that he and Eubank had not worked on 
the same shift for the last five vears; that on the occasion 
he referred to, Eubank went ha.cl{ to the house fo get Hayden 
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Lewis B. B1ruce-Mrs. George Bouvware. 

away from there; that at that time he, Boulware, told Eubank 
that people in the community were talking a.bout it and he 
ought to run Hayden away from the house; that he had seen 
Mrs. Eubank and Hayden riding a.round in Hayden's car, but 
he had not seen them at the beach. 

• • 

page S-8 r LEWIS B. BRUCE, 

Lewis B. Bruce, who worked for the American Viscose 
Corporation, and lives two houses from the Eubank house, 
testified that he knew the Eubanks well; that they were not 
at the time of the trial living together; that Mrs. Eubank 
left in March, 1958, and had not been back home ; that James 
Eubank now lives at the Eubank home; that he had seen 
the Eubanks together and that Eubank was a perfect gentle
man; that he knew J a.mes William Hayden and had seen him 
sometimes at his garage and sometimes at the Eubank home; 
that he had seen Hayden at the Eubank home sometimes when 
Eubank was working and sometimes when he was not work
ing; that he bad seen Hayden come from the Eubank house on 
a. number of ·occasions; that Hayden would sometimes come 
to the back and that he saw him park his car in the back on 
the far side of the Bruce home and walk to the house some 
five or six times; that he did not tell Eubank anything a.bout 
what he had seen before she left or after she left, because it 
did not concern him and that he did not see anything im
proper between Mrs. Eubank and Hayden. Upon cross 
examination, Bruce testified that he bad seen Hayden come 
to the Eubank home when Eubank was at home and when 
he was not there; that when Eubank was home Hayden would 
park in front of the house and when Eubank was away from 
home Hayden parked in the back and ca.me in through the 
back way; that so far as he knew Hayden was a good friend 
of the family. 

MRS. GEORGE BOULWARE, 

Mrs. George Boulware, who is James Eubank's sister and 
wife of George Boulware and lives next door to the Eubank 
home, testified that she knew Mrs. Eubank was not at home ; 
that she did not know where she was; that Mrs. Eubank left 
on a Sunday morning- about eight or nine o 'cJock; that she. 
Mrs. Boulware, saw her leave with a. suitcase in her hand 
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Tho11ias Jackso.rt-William Heirman Eubarnk . 

. and a hat on her head; that she knew James William Hayden 
and saw him on the same day that Mrs. Eubank left home; tha.t 

he drove down th!'l road in his car going in the 
page S-9 ~ same direction as M:rs. Eubank who was walking; 

that when Hayden came by Mrs. Eubank was then 
out of sight; tha.t she had seen Hayden a.t the Eubank home 
on many occasions; that he came in his car and parked in 
the road sometimes and sometimes he went in the front door 
and sometimes he went in: the back way; that most of the time 
that Hayden came Eubank was not at home; that she had 
never heard Eubank tell Hayden anything; that· she had never 
seen Eubank strike his wife nor had she heard an argument 
between them·and that so far as she knevv theirs was a perfect 
marriage. · Upon cross examination Mrs. Boulware testified 
that she did not know that Mrs. Eubank was leaving for good 
on the day she left; that Hayden was driving a tan Chevrolet 
convertible; tha.t she, Mrs. Boulware, did not see them to
gether that day; that she visited the Eubank home on a 
number of occasions, but she did not knowwhat went on when 
she was not there; that she had lived in, the Eubank home 
some ten years before Mrs. Eubank left home but not smce 
that time. 

··;-' 

THOMAS JACKSON, 

Thomas Jackson, colored, testified that he lived on State 
Highway No. #2 and is an electrician by trade; that he had 
known Jam es Eubank and his wife for some time and had 
known Eubank since he was a boy; that he knew James 
v\Tilliam Hayden; that he had been to Eubank's hom.~ off and 
on; that Eubank ·sent for him to come to his place· to fix a 
light three or four times in the last year; that one time he 
saw .James 'William Hayden there about 7 :30 or 8 :00 in the 
morning; tha.t he was at the table ea.ting- alone; that Mrs~ 
Eubank was there and let him in and told him what to do; 
that he did not see Mr. Eubank, although Mr. EU:bl:t.Jik could 
have been there asleen and that he did all of his work in the 
kitchen where Mrs. Eubank and Hayden were. 

WILLIAM HERMAN EUBANK, 

William Herman Eubank, age eighteen, and one of the sons 
of James and Margaret Eubank, testified that his 

pa:ge S-10 ~ mother was not living at home on the date of the 
trial; that he did not know where she was; that 
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George Lee Eubank. 

she had left in March and had not been hack since; that he 
did not know what efforts his father had made to find her; 
that when his mother left home she looked like she was 
pregnant; that he knew J a.mes ·William Hayden but did not 
know how long he had known him; that Hayden had been 
to his home sometimes when his father was there and some
times when his father was working; that he did not see him 
every time he came; that sometimes he ca.me a.t night; that he 
heard Hayden in his mother's room one night after 11 :30 
p. m.; that he heard him take off his shoes and get into bed; 
that he did not see him when he ca.me in but heard and recog
nized his voice; that his father was working; that he, William 
Herman Eubank, was in his bedroom at the time; that both his 
room and his mother's room were on the same side of the 
house-hers in front and his in back; that nobody was with 
him; that he did not tell his father a.bout this; that his father 
treated his mother all right and that if his mother wanted 
his father to do anything· he did it. Upon cross examination, 
William Herman Eubank testified that his mother on the 
occasion in question when he heard Hayden in his mother's 
room, had her door locked; that he called her but could not 
open the door; that he was afraid to tell his fat.her because 
Hayden had a gun; that he did not know of anything im
proper happening in the room; that his father invited Hayden 
to go to the beach with him and his mother; that it was during 
the month of February that he heard Hayden in his mother's 
room and that she left in March; that he did not know if 
his mother was pre,gnant but that she looked so; that he did 
not tell his father about the incident a.t the time but told him 
the second day after his mother left; and that his father 
got Hayden to take him to Washing-ton to look for his mother 
three days aft.er he had told his father that he had heard 
Hayden take off his shoes and ~ret in bed with his mother, 

and further that nobody was in the room with him 
page S-11 ~ when he heard Hayden in the room with his 

mother and knew of no other such occasions that 
took place except the one in February. 

GEORGE LEE EUBANK, 

George Lee Eubank, age sixteen, and the son of James 
and Margaret Eubank. testified that his mother left home 
about nine months before the trial; that he did not know 
where she was: that his father got a detective to trv to find 
his mother; that he did not notice anything unusual about her 
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. Ernest E. Sale. 

appearance but that she looked bigger; that after his father 
left for work Hayden would come to the home; that on one 
occasion when he and his brother were in the bed and his 
father had gone to work Hayden came and went to bed with 
his mother; that he heard Hayden pull off his shoes, get into 
bed and heard the bed screech; that he could tell his v,oice and 
was sure it was Hayden; that he heard this about two weeks 
before his mother left; that Hayden came to the Eubank 
home about two weeks before that at night when he, George 
Lee Eubank, heard the same thing; that he did not. tell his 
father because he was afraid someone might get hurt; that 
he did not know how long Hayden stayed because he, George 
Lee Eubank, went to sleep. 

Upon cross examination, George Lee Eubank, stated that 
on the occasion in question he went to sleep because he was 
played out; that his brother was in bed and did not get up; 
that he told his father something about it the next day after 
his· mother left; that he and his brother ·were asleep in bed 
when his mother left home; that three days after she left his 
father got Hayden to drive to \V-ashington to look for his 
mother; that he could not explain· why his fa.th er did that; 
that on the night he heard his mother and Hayden his brother 
did not go to the door and that his mother was up doing her 
house w6rk the next morning-. · 

" " 

page S-12 ~ 

• • • • • 

ERNEST E. SALE, 

Ernest E. Sale of \¥ oodford, Virginia, and an operator 
at· the American Viscose Corporation testified for the De
fendant tl1at he knew Jam.es Eubank and James William 
Hayden all of his life; that he worked with them at the 
Plant; that Eubank worked at the Plant at the time of the 
trial, but Hayden had stopped working there; that when 
Hayden and Eubank ·were working there together, he, Sale, 
saw them often a.t hmch time; that Eubank brought Hayden 
cake· and· told· him that his wife had sent it to him; that he 
gave· the cake to Ha.yde11 and never gave him, Sale, cake; 
that he had seen Hayden and Eubank together a few times; 
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Herni,an, Hall-Sally Covington. 

that Eubank brought his wife to Hayden's place; that he, 8ale, 
had seen them, Hayden, Eubank and Mrs. Eubank, go around 
together; that when he saw them, Mrs. Eubamk was in the 
middle and all three on the front seat; that after Mrs. Eubank 
left Eubank told him, Sale, that ''I guess you have heard 
Billy ran off with my old lady,'' that Eubank had told him 
that he knew it had been going on a number of years and 
that it was as much his fault as it was Hayden's. 

-page S~13 r HERMAN HALL, 

Herman Hall of \V:oodford testified for the Def enda.nt that 
he worked at the American Viscose Corporation six years be
fore and was present when Eubank and Hayden were em
p1oyed there; that they ate their lunch together on a number 
of occasions; that Eubank brought cake from home to Hayden 
and fold him his wife sent it, but never gave him, Hall, any 
cake; that he, Hall, went by Hayden's place in November, 
1957, and was present when Eubank asked Hayden to stop 
work early and take him and his wife to the beach. 

MRS. SALLY COVINGTON, 

Mrs. Sally Covington of C Street, N. W., Washington, D. C. 
testified for the Defendant that Mrs. Margaret Eubank 
was her only daughter; that Mr. James Eubank and her 
daughter were married; that she had known James Eubank 
for twenty yea.rs and had visited his home the last time two 
weeks before Mrs. Eubank left; that she heard Eubank curse 
his ·wife back in 1951 a.nd there was a great cha.nge after that; 
that at Christmas of 1951 her daughter had a black eye; that 
she had seen James Eubank hit his wife in her 0ook room in 
\Va.shington; that at the time Eubank told Mrs. Covington's 
son to go get some beer but she did not remember the date 
which was about two years ago; that Eubank tried to get his 
young son to hit his wife: that she, Mrs. Covington, saw Eu
bank strike his wife in her house; that Eubank told his wife to 
get out and she. Mrs. Covington, had heard him say he would 
kill his wife ; that she, Mrs. Covington, was present in the 
Euhnnk home and was in the bovs' bedroom on ·one occasion. 
a.nd Eubank was i11 the kitchen, when Eubank said "I am ~roin~ 
to kill her yet;'' that she, Mrs. Covington. thomrht a lot of 
Mr. Eubank sp long- as he treated his wife right and sinee 
1951 she did not think Eubank treated his wife right. 
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THOMAS HAYDEN, 

Thomas Hayden of Spotsylvania testified for the Defendant 
that he had seen Hayden and Eubank together with Mrs. 
Eubank; that he did not see them in the car, but saw them 
at the auto race track and theater in Fredericksburg about 

two years before; that in the early part of 1958, 
page S-14 t Eubank and his wife came to the Hayden shop 

and talked to Hayden. The Defendant rested 
his case. 

The Court gave the following instructions offered by the 
Plaintiff: P-1; P-3; P-6; P-8; and P-9 and P-4 were given as 
changed. The follo>ving instructions offered by the Defend
ant were given: D-1; D-2; D-3; D-4; D-5; D-6; D-7; and D-9. 
Instruc.tion P-7 offered by tJ1e Plaintiff and D-8 offered by 
the Defendant were refused. 

After having been instructed by the Court the jury deli
berated for some time and then returned a verdict as follows : 
'·'\Ve, the jury, ·on the issue joined find for the Plaintiff against 

·.the Defendant and assess his damages in the sum of $3,-
500.00. '' The Defendant by his counsel then moved the Court 
to set aside the verdict as being contrary to the law and evi
dence; that the Court erred in permitting the introduction 
of a check in the sum of $3,000.00 which was drawn by the 
Plaintiff's wife from their joint account and in which the 
evidence failed to disclose the Defendant had any knowledge 
of said transaction or received any benefit therefrom; that the 
verdict was based upon perjured testirnony of the Plaintiff 
and his sons. The motion was taken under advisement by the 
Court and continued for the presentation of memoranda by 
counsel. Memoranda was filed by counsel for both parties and 
the mot.ion was arg·ned some months later. On December 8, 
1959, the Court entered an order setting a.side the said verdict 
returned hv the jurv at the trial on December 22, 1958, to 
which ruling the Plaintiff by his counsel excepted on the 
grounds that it was contrary to the law and evidence in the 
case; that no error had been committed by the Court in the 
trial; and that all conflicts in the evid-ence and creditabilitv 
'of the witnesses had been resolved by the jury's verdict. · 

• • • • • 
page 2 ~ 

• • • . . • 
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Dr. G. A. Reynolds. 

Mr. Beazley: If your Honor please, in his pleadings he 
has alleged the withdrawal of $300.00 from the joint hank 
aooount-

Mr. Ra.wlings: $3,000.00. 
Mr. Beazley: And he has this check, also, in the file, 

that was put in as evidence the last time, and your Honor 
has ruled it is improper in your written opinion. 

Mr. Rawlings: That all depends, the . way I read his 
opinion, on the evidence in the case, and we won't know 
until the evidence is in whether it is proper or not. 

The Court: Let me see that opinion. · 
Well, until you prove adultery I am going to exclude 

the check. 
Mr. Rawlings: I am opera.ting on that basis. When we 

get to that point we will have another conference and see 
what you decide. 

Mr. Beazley: If the adultery is proved still the 
page 3 ~ check is not admissible, unless he shows the def end

ant got part of it and had knowledge of it and 
connived with Mrs. Eubank. 

The Court: That is right; he has to prove he got the 
money. 

Mr. Rawlings: I humbly say-'you are both wrong . 

• • • • • 
page 8} DR G. A. REYNOLDS, 

another witness for the plaintiff, being first duly 
sworn, was examined and testified as follows : 

i -~ 

DIRECT EXAMINATION. 

By Mr. Rawlings: 
Q. State your name and residence, please, sir. 
A: .George A. Reynolds, Bowling .Green. 
Q. And what is your occupation? 
A. Physician. 
Q. Are you acquainted with James T. Eubank? 
A. Yes, I am. 

Mr. Beazley: Excuse me. Now, if your Honor please, I 
assume that tliis testimony is predicated upon the assumption 
that Mr. Rawlings is going to prove that this woman was 
pregnant; if she wasn't or if he doesn't prove that, then this 
testimony is not admissible. 
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Dr. G. A. Reynolds. 

The Court: I don't know what he is g<oing ~o prove. 
Mr. Rawlings: We will introduce it at this time to be tied 

in with later evidence. 
Mr. Beazley: I want to put him on notice that I will insist 

that this testimony be stricken unless he can prove 
page 9 r that Mrs. Eubank was pregnant when she left there 

the 23rd of March. 
Mr. Rawlings: I believe we can prove that, sir . 

. The Court: All right. 

Q. You say you were acquainted with Mr. Eubank~ 
A. Yes, sir, very well. 
Q. Is he now m· has he ever been a patient of yours~ 
A. He has on a great many or quite a few occasions. 
Q. Did you a.t any time perform any. type of operation on 

him1 
A. Yes, I did a minor operation on him. 
Q. Will you explain to the jury what it was and when you 

did iU 
A. On November 19, 1942, he had a small or rather a minor 

operation, which we call a vasectomy, the purpose of which 
is to sterilize a man; it was requested by Mr. Eubank and·be 
sigtned a.permit, which states it plainly, which I will just read 
that, if it is all right. 

Mr. Beazley: I don't know about that, sir. 
Mr. Rawlings: You can look at it. 
Mr. Beazley: Your Honor had better examine it before you 

let that in; that is hearsay evidence as to what Mr. Eubank 
told him and authorized him to do. 

page 10 r Mr. Rawlins: He is expl~ining what he did and 
operation he performed. 

The Court: I think the statement can come in. 

Q. Mr. Reynolds, Mr. Eubanks signed an authorization au-. 
thorizing you to do this 1 

A. Yes, sir, and his wife signed it. 
Q. His wife signed it too~ 
A. Yes, sir. 
Q. Explain to the jury what is involved in this operation 

and what you do. · 
A. A small skin incision is made on each side at the upper 

end of the scrotum under local anesthesia and the male cord 
on each side is located and I took a double silk suture and 
tied up on and then the other, and then I cut ea.eh one and 



James T. Eubank v. James ·wmiam Hayden 31 

Dr. G. A. Reynolds. 

then cut out a small section of each one aind in turn close up 
the incision. That is simply what it amounts to; it is a very 
thorough way of accomplishing a permanent sterilization. 

Q. Was the operation successfull in Mr. Eubanks' ca.se1 
A. Very successfull, I think. 

Mr. Rawlings: All right, that is all. 

CROSS EXAMINATION. 

By Mr. Beazley: 
Q. Doctor, have you examined him since that 

page 11 ~ time to ascertain whether or not it was success-
. full~ 

A. Do you mean have I made a sperm test~ 
Q. Yes, sir. 
A. No, I haven't made a sperm test. 
Q. Now, it is, possible that he could have gotten a child 

after that, isn't it~ 
A. Well, I will say it is practically impossible to have, and 

explain that in this way: We seldom like to say never in medi
cine, but for all practical purposes I imply that he could not; 
it would have never been possible for him to become potent 
or produce pregnancy a.gain. 

Q. History shoes that this has happened, doesn't it? 
A. 'liT ell, as I have said, there are supposedly reports that 

refute almost anything in medicine. 
Q. And there are verified-

Mr. Rawlings: Let the doctor finish. 
Mr. Beazley: I thought he had finished. 

A. As I say there are sources, that it could be called hearsay 
in medicine, as to what has happened after such procedures, 
so, we hesitate to say never, but I will say this: Knowing 
what I did and how I did it, that I used silk suture and re
moved a section from the cord, as far as I am concerned it is 
absolutely impossible for him to ever regain his ability, and, 
of course, I couldn't give you statistics on a thing like that, 

but I don't think it would happen once in ten thou
pa.ge 12 ~ sand times. 

Q. Didn't you testify in this case before, Doc-
tor? 

Mr. Rawlings: Now, I object to him talking a.bout what 
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Dr. G. A. Reynolds. 

happened before. I was under the impression this was a new 
trial. 

The Court: No, he is on cross examinaJion, and can be. 
cross examined about his testimony in another trial. 

Mr. Rawlings: Well, if we are going to talk about that I 
think we ou,ght to tell the jury all that happened. 

The Court: No, sir, he is a witness. 
Mr. Rawlings: I know that, but I will take an exception 

to your Honor's ru,ling. 

Q. You testified in the Court here, did you not 1 
A. May I tell you what I testified to f 
Q. No, I am going to ask you about that. Didn't you testi

fied that it was possible and the chances vvere one to five 
thousand1 

A. I did say that, and I also said I had just as soon say 
from one to ten thousband. 
· Q. There .is always a chance, isn't there f 

A. I have explained that. You might say that there is a 
chance based on vague unconfirmed reports, usuially of this, 

that and the other, but for all practical purposes I 
page 13 ~ don't think there is a chance. 

Q. You don't know what happened to those tubes 
when the silk rotted, do you f 

A. Silk doesn't rot. 
Q. It breaks f 
A. No, it just forms a scar and is permanent; that is why we 

use it. 
Q. You want to chm1ge that from 017e to 5,000 to ·one to 

10,0001 . 
A. At that time I said I would just as soon say 1 to 10,000. 

I don't consider that I ha.ve changed my statement at all. 
Q. I will grant you that before you said it was possible and 

said now it is nossible. You didn't make a test-a smear 
test-to ·determine whether or not he could f 

A. I never had any reason or occasion to make the test. 

Mr. Beazley: All right, sir. 

A. There was no request from the pateint or his wife that 
I ever make a test. 

RE-DIRECT EXAMINATION. 

By Mr; Rawlings: 
Q. Dr. Reynolds, you have testified that this operation for 
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Thomas Jackson. 

all practical purposes would sterilize Mr. Eubank. 
page 14 ~ Would it have had any effect on his ability to en

gage in marital relations 1 
A. No, it does not affect ones sexual ability . 

• 

THOMAS JACKSON, 
another witness for the plaintiff, being first duly sworn, was 
examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Rawlings: 
Q. Please state your name and where you live~ 
A. My name is Thomas Jackson; my Post Office is Wood

ford, Virginia. 
Q. Are you acquainted ·with James T. Eubank and his 

family~ 
A. Yes, sir, I am. 
Q. How far do you live from them~ 
A. I live about· a couple of miles; back of me it wouldn't 

be a mile. 
Q. \i\That kind of ·work do you do~ 
A. I am an electrician. 
Q. Have you ever done any work for Mr. Eubank~ 
A. Yes, I have. 
Q. Are you acquainted 'vi th .James \Villiam Hayden 1 
A. Yes, sir. 

Q. Do y·ou know him when you see him 1 
page 15 ~ .A. Yes, I know him when I see him. 

Q. In doing work for Mr. Eubank have you ·ever 
been to his home~ 

A. Yes, sir, I ha.ve been to his home. 
Q. Have you ever been to Mr. Eubank's home when Mr. 

Hayden was there~ 
A. Yes, I was there when Mr. Hayden was there. 
Q. \i\Tho else was there when you were there and l\fr. Hay-

den was there 1 · 
A. Mr. Eubank's wife. 
Q. Vilhen was this? \i\That time of day was it? 
A. This was the early part of the night, just about dark 

good. 
Q. And where was Mr. Eubank? , 
A. He ·was sitting down at the table eating. 



34 Supreme Court of Appeals of Virginia 

Thomas Jackson. 

Q. Mr. Eubanks. 
:·~· 

Q. Mr. Eubanks. His wife said he was at work. 

Mr. Beazley: I object to that. 
The Court: That is hearsay. Strike that. 

Q. Who showed you what work to do 7 
A. She did. 
Q. And what were they doing when you arrived? 
A. Mr. Hayden was sitting down at the table eating; it 

seemed like he was eating dinner or supper or what; I don't 
know what she was doing; she met me at the door. 

page 16 r Q. How long were you there? 
A. I don't think I was there over a half an 

hour. 
Q. While you were there where did you go in the honsc 0? 
A. I don't think I went any further than the :first roorn : I 

am· not sure. 
Q. What is the first room? 
A. That is the kitchen, and tha.t is where she was and he 

was. 
Q. Did Mr. Hayden leave while yon were there? 
A. No, he didn't. 
Q. At any time ·while you were did you see Mr .. Tames 

Eubank7 
A. No, I didn't see him at all. 
Q. Now, do you recall approximately vvhen this was? 
A. It has been so long I just cannot tell the dates JWw, but 

it was during the time him and his wife was at home an<l he 
was married and everything; I don't recall the dates. 

Mr. Rawlings: Thank you, sir. 

CROSS EXAMINATION. 

By Mr. Beazley: 
Q. You don't know what year it was, either, do you? 
A. No, I don't; I have been here before, but I never set it 

down. 
Q. You didn't see anything improper about what 

page 17 r was going ·on there, did you? 
A. No, l didn't. 

Q. So far as you could tell Mr. Hayden was acting prop
erly? 

A. Yes, he was acting all right as far as I saw. 
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Ge,orge Lee Eubank. 

Q. He didn't try to hide or anything of that kind, :did 
he1 

A. Not he didn't try to hide. 
Q~. He was sitting at the table when you walked in 1 
A. Yes, sir. 
Q. And he oontinued to sit there~ 
.A. That is true. 
Q. You don't know who else was in the house, do you~ 
.A. No, I don't know. 
Q. You don't know whether 1\~r. Hayden had been invited 

there by Mr. Eubank or Mrs. Eubank or why he came there, 
do you 1 

.A. I don't know why he was there. 

GEORGE LEE EUBANK, 
another witness for the plaintiff, being :first duly sworn, was 
examined and testified as follows: 

DIRECT EX.AJ\UN.ATION. 

page 18 ~ By M.r. Rawlings: 
Q. Please· tell us your name and age~ 

.A. George Eubank, seventeen. 
Q. \Vhat is your relation to James T. Eubank and Mar-

garet Eubank 1 
.A. They are my father and mother. 
Q. Is your mother living at home now~ 
.A. No, sir. 
Q. Are you living at your father's home~ 
.A. Yes, sir. 
Q. \i\Then did your mother leave home 1 
.A. Two years this March just past. 
Q. Has she been back home since then~ 
.A. No, sir. 
Q. Do you know w]Jere she is now~ 
A. No, I don't 
Q. ·when your mother left home did she take anything 

with her1 
A. Yes, she did. 
Q. \i\That did she take 1 
.A. A vacuum clea;Jrnr, a fan and hot plate. 
Q. ·Did she take her· doth es with her 1 
A. Yes, she took her clothes, too. 
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George Lee Eit-ba.nk. 

Q. During the time tha.t your mother and father lived to
gether up to the time she left did your father a.t 

page 19 r any time mistreat or abuse your mother 1 
A. No, sir. 

Q. Did he support her and take care of her? 

Mr. Beazley: I object to those questions; they are lead
mg. 

The Court: Yes, they are leading. 
Mr. Rawlins: Your Honor, I don't believe they are lead

mg. 
The Court: Yes, you asked for an answer and you a re 

telling him what the answer is. 

Q. How did your father treat your mother? 
A. He treated her nice. 
Q. Did your .mother work? 
A. Around the house she did, not out. 
Q. Did your father give your mother, to your knowledge, 

any reason for leaving home? 

Mr. Beazley: I object. 
The Court: Any reason for what? 
Mr. Rawlings: Leaving home. 
The Court: No, that doesn't give him the answer, that is 

all right. 

Q. After your Mother left home what, if anything, did your 
father do to 1ocate her? 

A. He went to \V' ashington and tried to find her and got a 
detective to look for her. 

page 20 r Q. At the time your mother left could you tell 
the Court what her appearance was? 

A. She was pregnant. 
Q. She was what? 
A. Pregnant. 
Q. How did you tell-that? 
A. She was big in her stomach. 
Q. Do you know J aines \V'illiam Hayden? 
A. Yes, I do. 
Q. How long have you known him? 
A. About five· or six years, I reckon. 
Q. During the time that you knew him prior to the time 

that your mother left, did he at any time come to ·your home? 
A. Yes, he did. · 
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George Lee Eubank. 

Q. Who was there when he came to your home? 
A. My father was there sometimes when he come to visit, 

and he come there at night when my father had gone to 
work. 

Q. Can you tell the jury and Court about the times that 
he came there at night? 

A.. He come there when I was in the bed, I heard him come 
through the front door, take his shoes off and get in the 
bed, I heard him talking. 

Q. He got in what bed? 
A. Mymother's bed. 

Q. Where was your mother at that time? 
page 21 ~ A. She was in the bed. 

Q. How do you know it was James Hayden? 
A. Because I could recognize his voice. 
Q. How many rooms are there in your house? 
A.. Four. · 
Q. What room did you stay in? 
A. In my bed room. 
Q. Where was your bed room in the house? What part of 

the house was it in? 
A. It is the hack of the house. 
Q;. Where was your mother's bed room? 
A.. The front of the house. 
Q. What is between those two bed rooms? 
A.. Nothing but a wall. 
Q. What time of night was it that you heard Mr. Hayden 

in that room? · · 
A.. After 11 o'clock. 
Q. ·where was your father at that ·time? 
A.. He was gone to "rork. 
Q. Do you know how long Hayden was there at that time? 
A.. No, I don't, I went to. sleep before he left. 
Q. Do you recall how long that was before the time that 

your mother left? 
A.. A.bout a month, the last time I heard him. 

· 'Q. Yon said the last time. Can ·you tell us about 
page 22 r any other time you heard J a.mes Hayden there? 

A.. Yes, I heard him come about three months 
before she left. · · 

Q. · What did you hear at that time? 
A.. I heard the bed screech and him come in. 
Q. How did }r,ou know it vfas Hayden? 
A.. I heard his voice. 
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George Lee Euba11ik. 

Q. On the other time you heard him ·where was your 
fathed 

A. He .was at work. 
Q. What time of the day or nig·ht did you hear him the 

other time7 
A. It was a little after 11 o'clock. 
Q. Did you hear him on any other occasion in the front 

room7 
A. No, I didn't. 
Q. Can you tell the Court why you didn't hear him on 

other occasions 7 

Mr. Beazley: Your Honor, I object; he just told him that 
he didn't hear him on any other occasion. 

The Court: He said he didn't hear him. 
Mr. Beazley: In the first place it is a leading question, and 

in the second place it is an improper question. 
page 23 r Mr. Rawlings: Mr. Beazley has got leading 

questions on the brain. \i\7hen he gets to conduct
"ing his examination he is going to be doing exactly the same 
thing. 

The Court: He said he didn't hear him on a.ny other 
occasion. If he didn't hear him tlten he didn't hear him. 

Q. \Vho stays in the room with you 7 
A. My brother. 
·Q. ·was he present with you on either of these occasions7 
A. I heard him one time when he was not there. 
Q. What was your brother doing 7 
A. He was in the bed. 
Q. Did you tell your father a.bout this 1 
A. No, I didn't. 
Q. At any time did you tell him7 
A. After she left I told him. 
Q. Can you tell the Court how your father acted when 

your mother lefU 
A. He was all upset. 
Q. How did your mother and father get along before s_he 

left7 
A. All right. 

Q. You said that your father was upset. W1rnt 
page 24 ~ did he do that made you feel he was unset 1 

A. He started crying the first night she left. tlw 
first night she was gone. 
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George Lee Euba,,nk. 

Mr. Rawlings: Your witness, Mr. Beazley. 

CROSS EXAMINATION. 

By Mr. Beazley: 
Q. Mr. Eubank, you said your brother was in the room 

with you on one occasion when you heard Mr. Hayden in the 
next room. What brother is that? 

A. William H. Eubank. 
Q. Does he live there? 
A. Yes, he does. 
Q. Now, that was the only time that he was there when 

you heard it 7 
A. That is right. 
Q. Aind you only heard it on two occasions? 
A. Yes. 
Q. One time was about a month before your mother left 

and the other time was about two months, is that correct? 
A. About three months. 
Q. About three months. Now, when you heard Mr. Hay

den in there with your mother, what did you hear? 
A. I hear the bed screeching. 
Q. Did you hear anything else? 

A. I heard them talking, but I couldn 'f under
page 25 ~ sta:nd what they said. 

Q. Did you hear anything else? 
A. No, I didn't. . 
Q. That is all you heard? 
A. I heard him come in the house, take his shoes off and 

get in the bed. 
'Q. How do you know he was taking off his shoes? 
A. She had already took hers off. 
Q·. Did you see her go to bed~ 
A. She didn't have any shoes on when· she left out the 

kitchen. 
Q. How do you know she didn't turn over and get out of 

bed and move a chair? · 
A. I can tell the sound of a chair; that won't any chair. 
Q. You were only a few feet from your mother's room, 

weren't you? 
A. That is right. 
Q. In the bed? 
A. Yes. 
Q. And George was in :there with you? 
A. William. 
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George Lee Eubank. 

Q. I mean "'ViHiam was in there with you. Excuse me. 
Did you know what was going on in there? 

A. Yes, I did. 
page 26 r . Q. And you didn't do anything about it 1 

A. No, I was scared to go in there. 
Q. You were about as large then as you are now, weren't 

you? 
A. Just about. 
Q. Did you have a shot gun in the house? 
A. Not in my room, I didn't. 
Q'. Was there a: shot gun in the house?. 
A. Yes, it was. 
Q. "'Vhere was the shot gun? 
A. In her room. 
Q. Now, how old is your brother that was rn the· room 

with you? 
A. Twenty, I think. 
Q. He was eighteen at that time, that was about two 

years ago. He was fully grovm? 
A. Yes, sir. 
Q. How much did he weigh? 
A. Me? 
Q. How much did you weigh then? 
A. About 150 pounds. 
Q. How much did your brother weigh? 
A. I don't know, about 165. 
Q. How tall is he 1 

A. I don't know, about six feet, I reckon. 
page 27 ·~ Q. Both of you were there in the bed 1 

A. Yes, sir. 
Q. In t11e next room to your mother? 
A. Yes, sir. 
Q. And you heard a man come in the door_, pull of his 

shoes, g-et in the bed and the bed start to screaching, and you 
knew what he was doing, he was having intercourse with your 
mother, you say? . 

A. Yes, sir. · 
Q. And you stayed there in the bed and didn't get up, 

bov? 
A. No, I didn't get up. 
Q. Did you want him. to have . intercourse with your 

mother? 
A. No. 
Q. Wa.s it satisfa.ctorv with vou thnt he would do thnt? 
A. No. . . 
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George Lee Eubank. 

Q. Did you_ talk to your brother, about it 1 
A. Yes, I did. 
Q. What did you say to him? . 
A. I said, ' 'Hayden is in the house.'' __ 
Q. \Vhat did he say? 
A. He said, ''Oh, yes.'' 
Q. But did he do anything about it? 

A. It won't nothing we could do. 
page 28 ~ Q'. There wasn't but one door between you and 

your mother, was there 1 
A. Yes, but he carried a pistol. 
Q. How did you know he had a pistol¥ 
A. Because I had seen it in his car. 
Q. You didn't know he had a. pistol that particular night 

though, did you? 
A. No, I didn't. 
Q. Did your brother \Villiam get up 1 
A. No. 
Q. You are sure he didn't? 
A. No, he didn't get up. 
Q. He didn't get up and go to the door? 
A. One time he got up. 
Q. \Vhen was thaH 
A. That time I forgot. 
Q. That time you forgot 1 
A. He got up and ·went to the door and the door was locked. 
Q. You are sure of that? ·. 
A. Yes. 
Q. You are sure of that. You·know you are on the stand 

and lmve ta.ken an oath to tell the truth, don't you? 
A. Yes, sir. 

Q. And is that the truth 1 ·George, I am asking 
page 29 ~ you for the truth. 

A. That is the truth. 
Q. That your brother got up out of that bed and 'vent 

to the door? 
A. Yes, and the door was locked. · 
Q. And the door was locked. Did he tell you the door was 

locked? · 
A. Yes, sir. 
Q. What did he do then? 
A. Got back in the bed. 
Q. Both of you then went to sleep? 
A. Yes, sir. ' · 
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Q. Was that the month before your mother left or three 
months before she left 7 

A. The month before she left. 
Q. Now, you are positive that he got up and went to the 

door and tried the door and the door was locked~ 
A. That is right. 
Q. He then came back and got in the bed and you and 

he turned over -and both of you went to sleep~ 
A. That is right. 
Q. You made no effort to break the door in? 
A. I won't going in there. 
Q. Mr. Eubank, you testified in this Court at the last 

hearing, didn't you~ 
page 30 ~ A. Yes, sir. 

Q. And didn't you testfiy on this stand as fol
lows: ''My mother was 1n the front room, my brother 
heard Hayden and my mother, he positively didn't go to his 
mother's room, he didn't leave the room, but turned over 
and went to sleep.'' Didn't you testify to that before? 

A. I don't remember. 
Q. You don't remember it? 
A. No, I don't. 
Q. Do you deny that you testified to that before? 
A. No, I don't deny it. 
Q. You don't deny it. vVell, why do you remember so 

vividly now that he got up and before you said that he didn't 
get up. Can you tell us that? 

A. I remember he said the door was locked. 
· Q. You remember now that he said the door was locked. 
Do you remember me asking you: Are you sure that your 
brother didn't get up and go to the room, to which you 
answered, ''I am sure he didn't g·et up.'' 

Now, isn't it true that you have changed your statement 
because your brother testified after you did on the stand 
before that he got up and went to tha.t room and isn't that 
the reason that now you have changed your story? 

A. No, that is not the reason. 
· · Q. Arid' is the sfa.tement that you have ma.de 

page 31 ~ now as true as the statement you made before? 
A. Yes, sir. · 

Q. Can you tell me why you testified before that your 
brother didn't get up and go out and didn't say a word, but 
turried over and went to sleep and now you come here, that 
wa.s 12 months earlier than this when your mind was rriore 
alert to what had happened-fresh in your mind. ·why is it 
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that you testified at that particular time that he didn't go 
out and now you come here and tell this Court and jury that 
he did go out? You know that is perjury, don't you¥ 

A. I didn't go out. 
Q. I mean that your brother didn't go out. Tell us why¥ 

Tell the jury why 1 
A. Tell them whaU 

Mr. Rawlings: Your Honor; I object to this. 
The Court: It is cross examination. 
Mr. Rawlings: I know, but he has no right to charge this 

man with perjury. 
Mr. Beazley: That is what he has done. 
Mr. Rawlings : That is your opinion. 
The Court: He has got him on cross examination. 
Mr. Rawlings: I know that, but he has no right to charge 

him with perjury. It is up to the jury and not 
page 32 r Mr. Beazley. 

Mr. Beazley: It may be up to the Common
wealth's Attorney. 

Q. I want you to tell this jury why you testified before that 
your brother didn't get up and now you say he did get up. 
Isn't it true you have talked to your brother and talked to 
your father and now you know what he testified, to before¥ 

A. No, that isn't true. I have talked to none of them. 
Q. You haven't talked to a soul about it. Then, why do 

you change your story 1 
A. I don't remember changing it. 
Q. You don't remember changing it. The record shows 

you have changed it. 
Now, you don't know whether your mother was preg-

nant when she left or not, do you~ 
A. She was pregnant, then she was. 
Q. You don't know what caused her to be larger, do you? 
A. She was pregnant. 
Q. How do you know? 
A. Be.cause she was bigger than s]rn usually be. 
Q. How do you know s11e didn't ]rnve a .tumor 1 
A. She didn't have anv tumor. 
Q. How do you know~ .. 

A. I stayed tJ1ere long enougl1, I ought to know. 
page 33 ~ Q. Did she ever go to see a doc.tor to see what 

was wrong? ·· · 
A. Yes, sir. 
Q. Your father saw lier every day, didn't he? 
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A. Yes, sir. 
Q. They slept together every night, didn't they? 
A. When he was at horrie, when he wasn't working &.t 

night. 
Q. You heard this terrible thing happen to your mother, 

this man there having intercourse with her in the next room 
three months before she left. Did you tell your father about 
it? 

A. No, I didn't tell him until after she left. 
Q. Why didn't you tell him? 
A. I was afraid somebody ~as liable to get killed or 

hurt. 
Q. Isn't it true that the reason yo'u didn.'t is because you 

never heard anything? 
A. No·, ·sir. 
Q. Did you say anything to Hayden about it? 
A. No, sir. · 
Q. Did you say anything to your brother about it, this 

first time? 
A. Yes, I told him. 

Q. ""\Vhere were you when you told him? 
page 34 r. A. I was in the bed when I heard him in the 

house. · · 
Q. I understood you to say that the first time you were 

by yourself and your brother was with you the second 
time, is that correct? · 

A. Sure, he was with me the second time; 
Q. Was he with you the first time? 
A. No. . 
Q. All right, after you had this experience the first time, 

you heard Hayden go into your mother's room and have in
tercourse with her, did you tell your brothed 

A. Yes, I told him l heard it. · 
· Q. · When did' you tell him that? 
A. About a couple of days later after I heatd him in 

in there? 
Q. But you didn't tell your father? 
A. No. 
Q. Did you say anything to your mother about it? 
A. No. 
Q. ""\Vhy did.n 't you? · She wasn't going to hurt you, was 

she? 
A. I was scared-I don't know. 

-Q. And you tell this Court and jury that you lay there 
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in your bed and your mother was in . the next room having 
intercourse with a man other than your father and that you 

never said anything to her about it or mentioned 
page 35 ~ it to your father? 

A. No, I didn't say anything. 
Q. But you talked to your brother about it T 
A. Yes. 
Q. Do you know whether he did anything about it or 

notT . 
A. No, didn't do nothing. 
Q. Then three months later you heard him come in and 

you heard the same thing happen T 
A. Yes. 
Q. But this time your Brother, William, was laying by 

your sideT 
A. No, the la.st time· he was laying by my side. 
Q. I say the la.st time, which was three months· after the 

first time? 
A. The month before she left was when he was in the 

house. 
Q. Didn't I understand you to say that it was three months 

difference between the first time and the last time T 
A. Yes, sir. 
Q. And yet you and your brother talked a.bout this and you 

did nothing about it but went to sleep T 
A. That is right. 
Q. And the next day you didn't even tell your father? 
A. No. 

Q. And you never said anything to your mother 
page 36 ~ about tha.t T · · · - · 

A. No. 
Q. Did you tell your married brother about that, the one 

that wasn't living at home? 
A. No, I didn't tell him until after she was gone. 
Q. Now, did you see your mother when she left home T 
A. I seen her that night, she left that morning. 
Q. She left the next morning?· -
A. Yes, sir. 
Q. You didn ;t see her when she left, did you T 
A. No, I was asleep. · 
Q. How do vou know what she took With her? 
A. The stuff was missing- out of the house. · 
Q. Did you see her take it? · 
A. No .. 
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. . Q. How do you know she took it~ . 
A. It won't nobody else there to take it, nobody had a .key 

to the house. 
Q. Do you know how she left ·there? 
A. No, I was asleep. 
Q. So, you don't mow what she took from there other 

than what somebody told you or what was missing from the 
·house? 

A. That is right, what was missing. 
Q. Isn't it true that for several years prior to March 23rd, 

. the day she left, that M:r. Hayden visited your 
page 37 ~ home when your father was there? 

A. Yes, he visited when my father was there. 
· Q~ Your father brought him there, didn't he, the first 

time he ever ca.me there? 
A. I don't remember . 
. Q. Isn't it true that your father would go to see Mr. 

Hayden and get him to take him to the beach? · 
A, Yes, he hired him to help saw some wood and stuff. 
Q. There were other people in the neighborhood that 

could help him, weren't there? 
A. They helped, some of them did. 
Q. As a matter of fact your Uncle and Aunt live right 

next door to you, don't they? 
A. Yes. 
Q. 'They could have helped, couldn't they?' 
A. Yes. " 
Q. Isn't it true that your father would go down fo the 

shop where Mr. Hayden '\\ras working and get Mr. Hayden 
to stop his work and take him to the beach? 

A. \Vhen he wanted to go somewhere he did. 
Q. And every time he took your mother with them, didn't 

he? · 
A. Yes, she wanted to see her mother. 
Q. And she rone in tlrn middle, didn't she? 

A. Yes. sir. 
page 38 ~ Q. Ann isn't it true that the next day after your 

mother left home tha.t your father \vent to Mr. 
Havden am1 asked him to take him to Washington? 

A. Yes. he did. 
Q. And he took him up there,· didn't he? 
A. Yes, he did. · · · 
Q. Did you go up there with· them 1 . 
A. Yes. 
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Q. Did you tell your father about what you had heard 
then? 

A. I told him two days after she left. 
Q. What day did you go to Washington? 
Q. The day after she was gone. 
Q. Didn't you go up there :0n the following Sunday? 
A. I don't remember that. 
Q. She left on the 23rd, which was Sunday. Didn't you 

go to Washington to see if you could find her on the follow
ing Sunday? 

A~ I don't remember. 
Q. You don't remember? 
A. No, sir. 
Q. You wouldn't deny you didn't go up there on the fol

lowing .Sunday, would you~ 
A. I won't deny it. 

Q. But you told your father after she left on 
pag~ 39 ·~ Sunday, you told your father about this on Tues-

day~ 
A. Yes, sir. 
Q. You are sure a.bout that? 
A. If she left on Sunday it was on Tuesday, but I don't 

remember what day she left. 
Q. How do you remember it was two days after she left? 
A. I remember that. 
Q. But you don't remember the day of the week she left? 
A. Yes. 
Q. How do you arrive at this two days propo'sition ~ 
A. I can remember that a whole lot easier than I can the 

date. 
Q. So, if y,ou went up there on Sunday after she left then 

your father had been told before you went up there that 
Hayden had been in the bed with her on two occasions? 

A. Two days after she left, yes. 
Q'. I say if you went up there on the following Sunday 

then your father knew all about it., that is what you knew, 
beoouse you had told him two days after she left, isn't that 
righU 

A. Yes. 
Q. You did goo to Washington? 
A. Yes, I did. 
Q. Did you talk to hed 

A. Talk to who? 
page 40 r Q. To Mrs. Covington, didn't you? 

A. Yes, sir. 
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Q. Did you see. her son up there~ 
A. Mrs. Covington 's son~ 
Q. Yes. 
A. Yes. 
Q. Now then after that your father went to . Mr. Hayden 

and asked him to take him to the beach, didn't. he, to see if 
he could find your mother. Isn't that correct¥ 

A. I don't know. 
Q. You don't remember~ 
A. I don't. 
Q. Now, Mr. Hayden, you knew when you were riding 

to Washington with your father and Mr. Hayden everything 
that you know now about the intercourse between the two of 
them, didn't you~ 

A. Sure, I knew it all. ., . 
Q. And yet you set up in that car and rode right along 

with him, didn't you~ 
A. Yes, I did. 
Q. It didn't bother you at alH 
A. Yes, it did too. 
Q. Isn't it true, Mr. Eubank, tha.t this is an afterthought 

about hearing your mother and Hayden in the bed 1 
A. "\Vhat is that? 

page 41 ( Q. I say this is an af terthough on your part and 
the part of your father when he wanted to insti

tute this suit a~rainst Mr. Hayden, wasn't it? 
A. I don't follow you. , 
Q. This story you are telling is one you concocted after 

your father decided he wanted to bring this suit against 
Mr. Hayden, isn't iU 

A. I don't know what you are talking about. 

Mr. Rawlings: He doesn't understand. 
Mr. Beazley: He knows what I am talking about all 

right. 

Q. The story that you are telling about Mr. Hayden being 
in the bed with your mother is a story which you made up. 
Do you undersfand that~ 

A. No, it is not a story I made up. 
Q. After your mother left, when you and your father 'de

cided you would have a suit against Mr. Hayden, isn't that 
true~ 

A. No, it wasn't any story I made up. 



James T. Eubank v. James ··William Hayden 49 

George Lee EubG!1ik. 

Q. Then, why didn't you say something about it before1 
A. Before when 7 
Q1

• Bef OTe your mother left. 
A. I was afraid to. 

By the'' Court: 
Q. ""What were you afraid of 7 

page 42 ~ A. I was afraid somebody was liable to get hurt, 
shot or something. 

By Mr. Beazley: 
Q. There is one thing certain you weren't going to shoot 

anybody, were you 1 
A. No, I won't. 
Q. Irrespective of what was happening to your mother, 

it was satisfactory with you 7 
A. N·o, it >von't. 
Q·. You weren't scared that Mr. Eubank, your father, 

would shoot Mr. Hayden after your mother left, were you 1 
A. It was too late to ishoot him then. 
Q. He didn't go anywhere, did he~ He was right up there 

in the neighborhood, wasn't he~ 
A. Yes, sir, I reckon he was. 
Q. Hadn't he been li'iring there all the time 7 
A. Yes. 
Q. He is sitting here in the room now, isn't he 1 
A. Yes. 
Q. So, if you are afraid somebody was going to get shot 

while your mother was there you weren't afraid of that 
after she had left, were you 7 

A. Nobody was there to get shot then. 
Q. Mr. Hayden was here in the County, wasn't he1 

A. Not at my house, though. 
page 43 ~ Q. Your father went to see him after that and 

a/ter you told him, isn't that true 1 
A. Yes, sir. 
Q. \iVhat kind of door do you have between the hool that 

leads into your mother's room 7 
A. A wooden door. 
Q. You have an ordinary lock on it, don't you 7 
A. Yes, sir. 
Q. I believe you said on direct examination that your 

father and mother got along right well 7 
A. Yes, sir. 
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Q. They did have right many fights and some fusses, 
didn't they? 

A. No, they never had any fights. 
Q. They never had a fight~ 
A. No, sir. 
Q. You have never seen any bruises on your mother? 
A. No, sir. 
Q. Did you go to 'i\Tashington with your mother and 

father and Mr. Hayden here about two weeks before she 
left? 

A. I don't remember; I have been up there with them. 
Q. You have been up there with them, but you don't recall 

whether you went up there with them two weeks before or 
not, do you? . 

A. I can't remember. 
page 44 r 'Q. Do you know whether your mother and 

father and Mr. Hayden went up there two weeks 
before she left?· 

A. No, I don't remember that . 

• • • • • 

"TILLIAM H. EUBANK, 
another witness for the plaintiff, being first duly sworn, was 

· examined and testified as follows : · 

DIRECT EXAMINATION. 

·By Mr. Rawlings: 
Q. All right, state your name and age ·and where you 

live? 
A. William Herman Eubank, I live at Woodford, Vir

ginia. 

By the Court: 
Q. What is your age? 
A. I was horn December 29, 1939. 

By Mr. Rawlings : 
Q. What is your relationship to James Eubank and Mar-

garet Eubank? 
A. I am their son. 
Q. Is your n1other living at home now? 
A. No, sir. 
Q. Do you know where she is? 
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A. No, sir. 
page 45 ~ Q. Do you recall the date that she left home? . 

. . A. It has .been a little _over two years. 
Q'. Has she been back home since that time? 
A. No, sir. . 
Q. At the time that your mother left home did yon notice 

anything about her appearance? 
A. She was kind ,of large to me. 
Q·. Large where? 
A. Through the stomacli. . .. 
. Q. Do you know J a.mes ·w'illiam Hayden? 
A. Yes, sir. 
Q. How long have you known him? 
A. Four or five years I guess. 
Q. Prior to the time or before the day that your mother 

left home did Hayden ever come to your house? 
A. Yes, sir. 
Q. Who was there when he came to your house? 
A. He came there when my father was there and . some

times he came when he won't there. 
Q. 'What time of day did he come? 
A. I was working during the day, I don't know what time 

he come. 
Q. Were you at home at night? 
A. Yes, sir. 

Q. Did he come at any time during the night? 
page 46 ~ A. Yes, sir. . 

Q. Can you tell us about the time he. ca.me. at 
night •Or do you know? · 

A. He came one night when· I was in bed, I heard him 
when he ca.me in. . · · 

Q. Where did he come in? ·what door? 
A. He came through the front door. 
Q. Where did he go? 
A. Into mv mother's bed room. 
Q. 'What did you hear? 
A. I heard his voice but I couldn't recogmze what he 

was talking about. ; : .... 
Q. You heard his voice, did' you. recognize his voice? 
A. Yes; sir, I recognized his voice, but I didn't make· out 

:what he was talking a.bout. 
Q. Did you hear anything else af that time? "'· : ~ 

A. No, sir. ., • 
Q. Now. who sta.vs in the room 'with you? 
A. :My brother, George. 
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Q. What time of night ·was this that you heard Hayden 
in the fron room-the bed room? 

A. I guess it was between ten thirty and eleven o'clock. 
Q. Do you recall approximately when this was? 
A. It was about two weeks before my mother left home. 

· Q. Do you know of any other time he was 
page 4 7 r there? 

A. He came once before that. 
Q. You said something else. "\Vhat did you say? 
A. I heard him when he took his shoes off. 
Q. What else did you hear? ·where was he when he took 

his shoes off? 
A. He was in mother's bed room. 
Q. What. else did you hear? 
A. After he took his shoes off I heard him when he got in 

bed. 
Q. Are you sure it was Hayden? Positive? 
A. Yes, sir .. 
Q. Will you tell the jury a.gain ·why you are sure it was 

Hayden? . 
A. It couldn't have been nohodv hut him. 

' .; ' ,, 

By the Court: 
Q. WhaU 
A. I.t. couldn't have been nobody but him. 

By Mr. Raw lings : 
Q. Now on the two times that. you have testified that you 

heard Hayden in the front. room with your mother, who was 
with you at those times, if anybody? 

A. I was by myself one time and one t1me my brother 
was in the room in bed. 

Q. You were by yourself one time? 
A. Yes, sir. 

page 48 ~ Q. And your brother was with }"OU the other 
time? 

. A. Yes, sir. 
Q. What. kind of an occupation do you have? 
A. I work at a service station. 
Q. What. hours do you work? 
A. I work mostly day work, seven to five, sometimes a 

little later. · · · · 
Q. Were you doing this at the time _your mothe.r left? 
A. Yes, sir. · 
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Q. When your mother left home did your father do any
thing to find her? 

Mr. Beazley: I object to the question as leading. He 
asked when his mother left home did his father do anything 
to find her. I submit that is a direct question. 

The Court: Yes, that is leading;, 

Q. What did your father do when your mother left home? 
A. He had a detective look for her and he went to Wash-

ington looking for her himself. 
Q. How did your father act when your mother left home? 
A. He went all to pieces. 
Q. You say he went all to pieces. What did he do 1 
A. He was a nervous wreck. · 
Q. Before your mother left home how did your mother 

and father get along together 1 
page 49 ~ A. They got along fine. 

Q. On the two times, the times that you heard 
Hayden in the front room with your mother where was your 
father? 

A. He was working-shift work. 
Q. Are you positive that he was not at home? 
A. No, sir, he won't home. · 

Mr. Rawlings: All right, your witness. 

CROSS EXAMINATION. 

By Mr. Beazley: 
Q. Mr. Eubank, you say you are nineteen years of age? 
A. No, I am twenty. 
Q. You are twenty? · 
A. Yes, sir. 
Q. When did your mother leave 1 
A. She left in March of '58, the 22nd. 
Q. Was it the 22nd or 23rd 1 · · 
A. To my knowing it was the 22nd. 
Q. Do you know the day of.the '-'1eek? 
A. No, sir. 
Q. Now, you said your father· hired a detective to look for 

your mother. Was that detective Mr. Hayden here? 
A. No, sir. 
Q. You are sure it -.,vasn 't him? 
A. Yes, sir. 
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Q. Your father did get him to look for. her, 
page 50 ~ didn't he 1 . . 

A. My father got him to take him to Washing
ton. 

Q. What detective did he hire 1 
A. I don't know, he just said it was a detective he hired 

to look for her. 
Q. Now, Mr. Hayden ca.me to your home quite frequently 

with your father, didn't he1 ' 
A. He came there quite a bit. 
Q. He went visiting with your father and mother, didn't 

he? 
A. Yes, sir. 
Q. He went to the beach with them and your father soli

cited him to go with them, didn't he1 
A. That is right. 
Q. He went to Washington with them and y.our father 

solicited him to go, didn.'t he? 
A. Not always, mother solicited it sometimes. 
Q. What? 
A. My mother, most of the time she decided to go to ''T ashington. · 
Q. But your father was ,the one that got Mr. Hayden to 

take them, isn't he? , · 
A. Yes, sir. 
Q. Even after your mother left your father got· Mr. 

Hayden to take him to Washington to look for your mother, 
isn't that true 1 

page 51 ~ A. Yes, sir. 
Q. Did you go~ 

A. No, sir. 
Q. And he went down to see him several times to get him 

to take him places where he thought your mother was a.fter 
she left? 

A. Not as I know. 
Q. You don't know about that? 
A. No, sir. I won't with him either one of the times. 
Q. Mr. Eubank, how much do you weigh~ 
A. The last time I weighed, 168. -
Q. How tall are you? 
A. Five feet eleven. I bl:llieve. 
Q. Yot1. are about that same size and heig·ht in 1\fa.rch 1958, 

weren't you? 
A. I don't really know. 
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Q. Now, you said that on one occasion about two weeks 
before your mother left that you heard Mr. Hayden come in 
the house? 

A. Yes, sir. 
Q. And go in her room? 
A. Yes, sir. 
Q. That you heard his voice? 
A. Yes, sir. 

Q. But you didn't hear anything else? 
page 52 r A. I heard him when he came in and I heard 

his voice the same night. 
Q. On that particular oecasion you didn't ·hear any

thing else? 
A. No, sir. 
Q. But you heard him come in the front door and heard 

his voice in your mother's room? 
A. Yes, sir. 
Q. What, if anything, did you do 1 
A. I tried to get in the door the same night but couldn't 

g·et no answer. 
Q. You got no answer? 
A. No, sir. 
Q. Where was your brother? 
A. He was away at the time. 
Q. YOU are sure OI- that 7 
A. Yes, sir. 
Q. You cannot be mistaken about tha.t? There can't 

be any mistake now on your part about that? 
A. No, sir. 
Q. Now, could that have been three weeks before she lefH 
A. No, sir. 
Q. Could it have been a month before she left? 
A. No, sir. 

Q. You know it wasn't more than two weeks? 
page 53 r A. Yes, sir. 

Q. And your brother wasn't in the room f 
A. No, sir. 
Q. Y:ou went to the door, the door was locked and you went 

back in your room and got back in your bed and went to 
sleep, is that right? 

A. Yes, sir. 
Q. Did you tell your mother about it the ntxt day? 
A. No, sir. · 
Q. Did you tell your father a.bout it when he came home 

from work7 · 
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A. No,.sir. 
Q. Why didn't :you 7 . 
A. I was scared someone would get hurt. 
Q. Th~e words sound very familiar. You and your 

brother have talked about this matter, haven't you 7 
A. No, sir. 
Q. You haven't talked about it 7 
A. No, sir. 
Q. Who were you scared would get hurt 7 
A. I was scared . that my father or Hayden would get 

hurt. 
Q. Did . you ever tell your father 7 
A. I told him after she left home. 
Q. How long after she left 7 

A. I guess about a week. 
page 54 ~ Q. You said a week 7 

A. Yes, sir. 
Q. Did you and your brother talk about it 7 
A.' I told him about it once. 
Q. Your mother left-You say you don't know whether 

she left on a Saturday or Sunday? 
A. No, sir, I can't remember. 
Q. The next day after she left you talked to your brother, 

George? 
A. No, sir. 
Q. You didn't talk to him 7 
A. No, sir. 
Q. Did you talk about it the second day?· 
A. I can't remember that, that is a right good while, I 

can't remember. 
Q . .About a week after your mother was gone you told 

your father 7 
A. Yes, sir. 
Q. Did he seem to be surprised 7 
A. Yes, sir. 
Q. Did he tell you that he had heard anytb.ing about that 

before? · 
A. No, sir. 
Q. But just seemed to be startled. Did he break ·down 

and cry when you told him 7 
page 55 ~ A. He didn't break down and cry, but he was 

·worried· about it. '· 
Q. That was at least a week after your mother had left? 
A. Yes, sir. 
Q. What was the occasion for your telling him that 7 You 
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had kept it from him all this time when your mother was 
there, why did you tell him then 7 

A. I figured he should know. 
Q. Didn't you feel he should know after you heard it the 

first time7 
A. Yes, sir, but I was afraid somebody would get hurt. 
Q. Were you afraid somebody would get hurt after she 

had gone when you told him 1 
A. No, sir, she had left home then~ 
Q. You said awhile ago tha.t your were afraid that your 

mother or Mr. Hayden would get hurt. Hayden hadn't left, 
he was here in the County, ·wasn't he~ 

A. Yes, sir. 
Q. And your father a,nd Hayden were still riding around, 

going to \iV ashington and to the beach, weren't they r 
A. No, sir. 
Q. Didn't Hayden take him to \Vashington after your 

mother left there 1 
A. Yes, sir, but he didn't go to the beach. 

page 56 ~ Q. He didn't go down there and look for your 
mother1 

A. No, sir, not as I remember. 
Q. You are sure of that 1 
A. Yes, sir. 
Q. You say you were in the room by yourself 1 
A. Yes, sir. 
Q. Your brothe1; wasn't there when you went to the door? 

r , A. No, sir. 
Q. You are sure of that? 
A. Yes, sir. 
Q. There isn't any question in your mind, Mr. Eubank. 

I am going to ask you the second time and ask it over 
again. You are sure your brother was not there in the 
bed? 

A. No, sir, he wasn't there. 
Q. Let me direct your attention to the first time. How 

long was that before the last time 1 How long was ·if be
tween the first and the second time that you heard Mr. 
Hayden in the room and heard his shoes fali 1 · .. 

A. I guess about a week or more. 
Q. About a week before that. It couldn't have been a 

month1 
A. No, sir. 
Q. It couldn't have been two months? 
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A: No, sir. 
page 57 ~ Q'. It certainly. wasn't three months? 

A. No, sir. . . 
Q. Those· are the only two times you heard Mr. Hayden 

or any other man with your mother, other than yoti.r father, 
isn't it? · · 

A. Yes, sir. 
Q. That is just as true as anything else you have said on 

this stand, isn't that right? 
A. Yes, sir. 
Q. Was 'your brother in ·the bed with you on tlrnt occa

sion? 
A. No, sir. 
Q .. ·He·twas not? 
A. No, sir; 

By the Court:. ·. -· 
Q. He wa.sn 't there. 
A. (No _reply) .. 

By Mr. Beazley: . 
Q. Your brother was not in bed with you the first time yon 

heard him, was he? 
A. No, sir, he wasn't. 
Q. In other words, your brother was not in· the bed with 

you on either of the tvw occasions you have testified about? 
· A. On' the second occasion he was there. 

page 58 ~ Q. Mr. Eubank, I have just spent fifteen minutes 
asking you if you were postive he wasn't there on 

the second time you heard Mr. Hayden there and you said 
.that he was not. 

A. I told you the second time he was. 
Q. You told me positively he was not, that was the time 

two weeks before your mother left, and I asked you if it 
could have been thirty days or three weeks and you said, 
"No, sir, it was two weeks, and nobody was irt that bed 
with me." · I asked you again, Mr. Eubanks, when you vvent 
there to rattle that door was your brother in the bed and you 
said, "No, he was not." 

A. I said he was not, that was the first time. 
Q. He was not? · 
A. No. 
Q. That was the first time. Are you sure about thaU 
A. Yes, sir. · · 
Q. There isn't any question in your mind, let's get that 
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straight, that the time you went to the door and rattled it 
was the last time, is that right f 

A. The first time. 
Q. And your brother was not in that room at that time, 

was hef 
A. No, sir, he wasn't 
Q. Are you sure of that, now1 

A. Yes, sir. 
page 59 ~ Q. You told me that you were sure about it the 

other time, you sa.id he wasn't there. I want to be 
absolutely and positively sure this time. Think good, now. 

A. He wa.sn 't there. 
Q. The· time yoy heard him, the first time, was a.bout two 

weeks before the second time, isn't that right? 
A. No, sir. 
Q. How long was it? 
A. It was a week. 
Q. In other words it was only a week difference between 

the two times you heard him~ is that correct? 
A. As well as I remember. 
Q. And the first time your. brother was not in the bed 

with you? 
A. That is right. _ 
Q. That time you heard him come in the front door, and 

you heard this shoes drop, and you heard him get in the 
bed? 

A. Yes. 
Q. Did' you hear anything else? 
A. No, sir. 
Q. What did you do? . . 
A. I tried to get in the front door the first time. 
Q. You tried to get in the front door? 
A. Of my room, the door between us~ 

Q. Was it the front door or the door to your 
page 60 ~ mother's bed room? . 

A. There is a door between the kiteben and 
our room and there is a door between the. dining room and 
her room. 

Q. What door did you try to get in? 
A. I tried to get in the . door between-there is one door 

between the front room and her room. 
Q. There is a door between the ball and her room f 
A. Yes, sir. 
Q. And you tried to get in what door? 
A. I tried the door from the ball. 
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Q. That led into her room7 
A. Yes, sir. 
Q. ''\Then did you try to get in that door~ 
A. After I heard him come in. 
Q. w·hich occasion 1 
A. 'Vhen he came in the first time. 
Q. It was the first time that you tried the door 7 
A. That is right. . . 
Q. You didn't try it the first time 1 . 
A. Yes, sir. 

Mr. Beazley: I don't know whether the jury is getting 
this, but I am certainly getting thoroughly confused. 

Q. Let me go back again. The first time was about two 
weeks before she left 7 

A. That is right. · _ 
page •61 ~ Q. Is that right, and the second time was about 

a week before she left 1 · 
A. That is right. 
Q. And the space of time between the first time you heard 

him in the room and the second time was about a week, is 
that right7 

A. Yes, sir, as far as I can remember. 
Q. Those were the only two times you heard him in that 

room, is that right 7 
A. Yes, sir. 
Q. The first time you heard him come in, nobody was in 

that room with you 7 
A. No, sir. 
Q. You heard his shoes fall and you heard him come in the 

door, and you say you did what then 7 
A. I heard his voice the first time, the first time he came. 
Q. You didn't hear his shoes fall the first time 7 
A. No, sir. 
Q. You heard his voice 7 
A. Yes, sir. 
Q. What else did you hear 7 
A. I heard him when he came in and I heard his voice 

and I-tried to get in the room, and I couldn't get no answer. 
Q. You tried to get in. Did you call him 7 

page 62 r A. No, sir. 
Q. Did you call your mother 7 

A. No, sir. 
Q. After you didn't get any answer what did you do~ 
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A. I went back to bed. 
Q. And you went to sleep, didn't you¥ 
A. Yes, sir. 
Q. Do you know when Mr. Hayden lefU 
A. No, sir. 
Q. Do you killow whether he stayed there all night¥ 
A. I don't suppose he did. 
Q. ·w .. as he there the next morning at breakfast 7 
A. No, sir. 
Q. Did you talk to your mother about it 7 
A. No, sir. 
Q. Did you talk to your father about it 7 
A. No, sir. 
Q. Did you tell your father what had happened 7 
A. No, sir. 
Q. Didn't you think he was entitled to know that was hap-

pening 7 
A. He should have known. 
Q. ViThy didn't you tell him, then¥ 
A. I was afraid that somebody might get hurt. 

· Q. Did you have a shot gun in the house? 
page 63 ~ A. Yes, in her room. 

Q. Did you get the shot gun out of there after 
the first time to prepare for another time if it should 
happen? 

A. No, sir. 
Q. Did you tell your brother, George, about it after the 

first time? 
A. No, sir. 
Q. You didn't tell a. soul anything about what you had 

heard and what transpired in that room, did you? 
A. No, sir. 
Q. As a matter of fact you didn't tell the Court and jury 

about that when you came here the last time, did you? 
A. No, sir, I didn't think of it at the time. 
Q. And that was less than a year after your mother left 

when that was fresh in your mind, wasn't iU 
A. I just didn't think of it at the time. · 
Q. Didn't you testify, Mr. Eubank, that you never heard 

Mr. Hayden in your mother's room but one time? 
A. I did. 
Q. You testified to that, didn't you 7 
A. Yes, sir. 
Q. Didn't you testify that your brother George was in the 

bed with you whe·n you heard him 7 
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A. The first time. 
Q. Before 7 When you testified .in this ease be

page 64 ~ fore 7 
A. Yes, sir. 

Q. Didn't you testify there was only one time that you 
had heard .it? 

A. The first time, I did. 
Q. And now you want to change that and tell the jury that 

you heard him twice 7 
A. Yes, sir. · 
Q. Let's stop and reconsider. Don't you want to testify 

that you heard him more than twice? 
A. Just two. 
Q. You are sure you don't want to testify that you heard 

him more than that 1 
A; No, sir. 
Q. This thing didn't make a very strong impression: on your 

m~nd, did iU 
A. It certainly did. 
Q. If it made such a strong impression on your mind, will 

you tell this Court and jury why, when you testified before 
you only testified to one time?. 

A. I just didn't think of it when I was down here. 
Q. You didn't think of it 1 
A. That is right. 
Q. You testified that your brother was in the bed with you-

A. Repeat that. · 
page 65 ~ Q. I say that you further 1testified that you didn't 

hear it but one time and the time you heard him 
that you went to the door and rattled the door and couldn't 
get any answer and that you went back and got in the bed and 
went to sleep? 

A. Yes, sir. 
Q. That was your testimony before 1 
A. Yes, sir. 
Q. Now you come before this same Court and another jury 

and tell them that ,,, Oh, no, there was another tiine, and I 
was by myself that time~'' 

A. I didn't rattle the door the last time. 
Q. You didn''t rattle it the second time~ 
A. Yes, sir. 
Q. Didn't you testify before that you rattled the door the 

only time you heard it 1 
A. I rattled it the first time I heard it. 
Q. Didn't you testify on cross examination and on direct 
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examination before that the only tllne you heard it was when 
your brother wa,s by your side in the bed? 

A. Y.es, I testified to that. 
Q. It wasn't tr:ue, was it? 
A. Yes, sir. . 
Q. Now, you say that isn't true, that the last time you 

didn't go and rattle the door¥ 
page 66 r A. I said I didn't go rattle the door the la.st time, 

I rattled the door the first time. 
Q. The la.st time you didn't rattle th~ door, the time you 

Tattled the door was the first time and your brother was in 
the bed with you 1 

A. I rattled the door the first time, he won't in bed. 
Q. Now, you want to change the whole story¥ 
A. No, sir~ 
Q. You are changing it. Tell the Court and jury why you 

are changing your story. 
A. I haven't changed my story. 
Q·. 1VhaU · ·· · 
A. I didn't change my story. 
Q. If you said your brother wasn't in ·the bed the last 

time-
Q. He was in the bed the last time. 
Q. The last time you testified, you· said he wasn't in' the 

bed with you 1 
A. I remember now he was. . : 

The Court: The first time, he testified he rattled the 
door. 

Mr. Beazley: He testified the first time that there was 
only one time that he ever heard this, that his brother was in 

· the bed with him-that. there wasn't anybody in 
page 67 r in the bed with him; he was a.lone in the bed, and 

.. · . that was the only time. Here is what his words 
were-

Mr. Rawlings: Mr. Beazley, have you got that down in 
shorthana? Did you take down every word he said~ 

Mr. Beazley: No, sir. 
Mr. Rawlings: Then I object to his introducing it, he 

hasn't got a transcript. 
The Court: If he took it down he ·can read it. 
Mr. Beazley: · I am not. reading the statement, I am 

asking him if he didn't make certain statements. , 
Mr. Rawlings: All right. 
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Q. At the last trial here, didn't I ask you, Mr. Eubank, 
if anyone was in the bed with you when you heard Mr. Hay
den's voice in the next room and heard his shoes drop, and 
didn't you say that no-one was in the room with me 1 . 

A. That is right. 
Q. Didn't I ask you further : Did you ever hear him in 

that room at any other time, and wasn't your answer: "I 
don't know of any other occasion when he was in that room.'' 

A. Yes, but I didn't think of it at the time. 
· Q. Oh, you didn't think of it at that time f 

page 68 ~ A. That is right. 
Q. Now you think of another time. How do you 

know your mother was pregnant when she left home f 
A. She was large through the stomach. 
Q. Is every person who is large through the stomach preg

na:nt f 
A. She was; she was thin through the stomach, but she was 

large when she left home. 
Q. Now, Mr. Eubank, when you testified in this citse before, 

didn't you say that the time you heard Mr. Hayden in your 
mother's room was in February '58f 

A. Not as I know of. 
Q. WhaH 
A. Not as I know of. 
Q. Do you deny that you testified that the one time you 

heard him in there was in Februaryf 
A. Not as I know of. 
Q. In the month before your mother left f 
A. Not as I know of. 
Q. You don't deny that you testified to that? 
A. No, sir. 
Q. Why do you fix it now at one week and two week inter-

vals f ' 
A. I figured it was two weeks before, I don't know exactly 

how far it was apart. 

page 69 ~ 

• • • • ' . 
RANDOLPH POWELL, 

another witness for the plaintiff, bei1ig first duly sworn, was 
examined and testified as follows : · 
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DIRECT EXAMINATION. 

By Mr. Rawlings: 
Q. Please state your name. 
A. Randolph Edward Powell. 
Q. Where do you live f 
A. Salestown. 
Q. Where do you work f 
A. At the Sylvania Plant. 
Q. Are you acquainted with James Eubank? 
A. Yes, sir, I am. 
Q. Do you know Mrs. J a.mes Eubank-Mrs. Margaret 

Eubank? 
A. Yes, I did. 
Q. Do you know whether Mr. and Mrs. Eubank are living 

together now? 
A. No, they are not. 
Q. Do you recall when she left home, approximately the 

time? · 
A. Around March sometime, in March in '58. 

Q. Have yoti. seen her since that time? 
page 70 r A. Yes, I have. 

Q. And where did you see her? 
A. On 'the Street in Fredericksburg. 
Q. And will yon tell the Court~will you describe to the 

Court her appearance at that tirirn 7 
A. Well, she looked like she was pregnant at the time I 

saw her o.n the street, to what she was 'vhen I saw her at Mr. 
Eu bank's. · 

Mr. Rawlings: That is all I want to ask. 

CROSS EXAMINATION .. 

By Mr. Beazley: 
Q. Mr. Powell, what time did you see her in Freqericks-

burg? 
A. I would say it was a.bout two o 'cloc.k in the evening. 
Q. What date? .. 
A. I don't remember the date right now. 

By the Court: . . . 
Q. Do you remember the month 7 
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A. It was somewhere in April in '58. 
Q. That wa.s after she left 7 . 
A. That was after she left Mr. Eubank . 

By Mr. Beazley: . 
Q. Was anyone with you? 
A. No, no-one was with me. 

. . ::.•i 

q :: 

Q·. What were you doing in Fredericksburg? 
page 71 ~ A. I was drying through Fredericksburg, I drive 

through to go home every.,day. 
Q. ·what street did you see her on? . 
A. Main Street; I call it; _Caroli11e, Street, it is the Main 

Street. · 
Q. You live in King George County? 
A; I live in King George. . 
Q. Don't you drive down Princess Anne Street f 
A. No, sir, I don't. 
:Q, What route do you take? _ .· .. · 
A. I drive down W"illiams .Street and get on Caroline and 

straight on out. J. i 

Q. 'Vhere do you get on "Williams Street? 
A. At the plant, at the end of Lafayette Boulevard ex-

tended. . 
Q. You get on that before you get to the railroad tra,cks, 

don't· you? 
A. After you get to the railroad tracks. 
Q. Then you go down Lafayette Boulevard 7 
A. No, it is at the end of Lafayette Boulevard. 
Q. Then you come up Caroline Street, which side of· the 

street did you see her on? 
A. The left-hand side .. 
Q. 'Vhat was she wearing? 

A. She was w.earin.g a blue coat and I don't know 
page 72 ~ what else. 

Q. Was it a. long coaH 
•·A. Yes, a. long ·coat and it ·was open. · 
Q. Now <lid you· stop your car 7 
A. Yes, I stopped my car, 
Q. Then you talked to her? 
A. No, I didn~.t. . 
Q. Why qid you stop your car? 
A. To go in Duncan's. 
Q. Then you parked it on Caroline Str.eet 7 
A. I parked on Caroline. 
Q. Did you meet her? 
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A. No, I was on the opposite side of the street from her. 
Q. You were on the opposite side of the streeU 
A. Yes, sir. 
Q. And you tell this Court that you drove down the street 

she was on, and that she was on the west side of the street 
and you were on the east side and you people were close 
enough for you to tell that she was pregnant¥ 
· A. Yes, she was. 

Q. Yet, she had on a long coat¥ 
A. Yes, she had on a long coat. 
Q. Mr. Powell, what interest do you have in this case' 

A. None at all. 
page 73 r Q. Did Mr. Eubank ask you to come down and 

testify to this? 
A. Mr. Euba1~k summoned me to testify. 
Q. Didn't he ask you before he summoned you? 
A. No, he didn't; he asked me to testify before when it was 

down here but I didn't testify because my name wasn't called. 
Q. You don't know whether she was pregnant or not, do 

you? 
A. No, but I know she was a whole lot larger when I seen 

her than she was at Mr. Eubank's. 
Q. She had on a long coat and you thought she was preg-

nant? 
A. Yes, the coat was open. 
Q. How long do you say that ·was after she left? 
A. It seems to me it was sometime in April; I don't re-

member the date, but it was in April after she left in March. 
Q. Did you tell Mr. Eubank a.bout this? 
A. I talked to him. 
Q. ·when did you tell him? 
A. Oh, it was probably the same week. 
Q. Did you tell him ·where you had seen her? 
A. Yes, I told hini· where I had seen her. 

Q. Do you know whether he went there to look 
page 74 r for her? 

A. Indeed I do not because he was at work 
when I talked to him. 

Q. You think that was about a week after she left? 
A. I didn't say a week after she left, it was sometime in 

April when I saw her. 
Q. You told him within a week after you saw her? 
A. It might have been a week or it might have been a couple 

of nig-hts, we were in the plant at the time I talked to him. 
Q. Why did you tell him that? 
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A. We were just talking on· the subject, that is all. 
Q. Did he seem surprised 1 
A. No, indeed. 

• • • • • 

GEORGE BOWLE,R, . 
another witness for the plaintiff, being first duly sworn, was 
examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Rawlings: ·· 
Q. Please state your name and where you live 1 
A. George H. Bowler, vVoodford, Virginia. 
Q. "\¥here do you work7 
A. American Viscose, Fredericksburg, Virginia. 

Q. What kind of work do you do there 1 
page 75 r A. Inspector-paper inspector. 

Q. Do you work day work or shift work7 
A. Shift work. 
Q. What is your relation to James Eubank7 
A. James Eubank is my brother in "law, I married his 

sister. 
Q. Where do you live with relation to his home 1 
A. I live right next to him, approximately two hundred 

yards. 
Q. Do you know Mrs. Margaret Eubank 1 
A. I do. 
Q·. Is she living at home now7 
A. She is not. 
Q. Do you know where she is 1 
A. No, I do not. 
Q. To your knowledge has she been at home smce March 

19587 
A. Not to my knowing. 
Q. Do you .recall the day that she left f 
A. I am sure it was March 22, 1958. 
Q. Did you see her on that day7 
A. I did. 
Q. What was she doingf 
A. "\V ell at that time I was working 11 to 7 and I ha,d g-one 

upstairs at approximately-well say between: eight 
page 76 ~ and nine o 'clocke, I saw her leave her house and 

walk up toward number two highway with her 
suit cases in her band. 
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Q. Have you seen her since that time7 
A. No, I haven't. 
Q. Are you acquainted with or do you know James William 

Hayden? 
A. Yes, I do. 
Q. Did you see him on the day that Mrs. Eubank left 1 
A. No, I didn't. 
Q. Prior to the time-before the time the day that Mrs. 

Eubank left had you seen James William Hayden at the 
Eubank home 1 

A. Oh, many times I have, yes, sir. 
Q. When you saw him at the Eubank home where was Mr. 

Eubank7 
A. Well, I have seen him in the Eubank home when Mr. 

Eubank was there and when Mr. Eubank wasn't there; some
times Mr. Eubank would be working and he wasn't there and 
Mr. Eubank would be there sometimes. 

Q. Could you tell us the number of times you have seen l1im 
there when Mr. Eubank was working? 

A. Oh, quite a fow times, I don't lmow the exact num
ber. 

Q. How did you know Mr. Eubank was not at home 7 
A. At that time we were on different shifts, you 

page 77 ( see, I would be at home when Eubank was 
working. 

Q. \Vhat was the relationship between Mr. and Mrs. Eubank 
before she left home 1 · 

A. \i\T ell,· as· far as I know the.re was nothing wrong with 
it, I mean they got along good together as far as I know. 

Q. \iVhat was Mr. Eubank's attitude toward his wife7 
A. Well very good as far as I know, I mean I have never 

him say a bad word to her or treat her >vrong as far as I 
know; I have lived up there now eight years nextt to the 
Eubank family. 

Q. Could you tell the Court what the reaction ,of Mr. Eubank 
was to his wife leaving7 

A. What do you mean 7 
Q. What was his reaction to it 7 
A. Well, when his wife left him he was in bad shape, I 

mean as far as being a nervous man; it hit him right hard. 
Q. At the times when you saw Haydeii there when Mr. 

Eubank was away, do you know what time of the day you 
saw him there 7 

A. At different times of the dav., 
Q. Did you see him there at night at any time 7 
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Mr. Beazley: Don't lead him. 
Mr. Rawlings: He said at different times. 
Mr. Beazley: Ask him what times of the day. 

page 78 ~ Q. What times of the day? 
A. Like I told you I have seen him in the morn

ing, at night, in the evening, at all times of the day. 

Mr. Rawlings: That is all. 

CROSS EXAMINATION. 

By J\:fr. Beazley: 
Q. Mr. Bowler, I believe you said you saw her, )'.:OU think, 

on the 22nd leave the house? 
A. Yes, the 22nd, I think it was March 22, 1958. 
Q. Do you recall what day of the week it was? 
A. No, I don't remember. 
Q. How do you arrive at the 22nd, rather than the day of 

the week? 
A. I don't know the day of the week, I just happen to 

know the day I saw her, on March 22, 1958, I saw her leave 
the house. 

Q. This bill alleges that she left on the 23rd, and if it does 
it is wrong? 

A. I cannot bee to sure, it was the 22nd or 23rd. 
Q. Now awhile ago, you told the jury that you knew defi

nitely that it was on the 22nd. 
A. I saw her when she left, that is the time I saw her with 

my own two eyes. 
Q. Did you see a vacuum cleaner on her back? 

A. No. Why would she have a vacuum cleaner? 
page 79 r Q. I am asking you. -

Did you see her with a fan in her hand~ 
A. No. 
Q. Did you see her with a hot plate? 
A. She had her suit cases, that is all I saw her with. 
Q. One or two? 
A. One suit case. 
Q. How do you know she didn't come back? 
A. She might have had something under her clothes, I 

don't know a.bout that. 
How do I know she didn't come back? She didn't come 

bade that day because my wife watched for her. 
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,By the Court: . 
Q. You said she had one suit case f 
A. She had one suit case in her hand; I don't know what 

she had in her left-hand. 

• • • • • 

page 84 ~ 

• • • • • 

.JAMES T. EUBANK, 
a witness in his own behalf, being first duly sworn, was 
examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Rawlings: 
Q. Please state your name and age f 
A. James T. Eubank, fifty-two. 
Q. "Vbat is your occupation f 
A. Press operator, American Viscose people, Fredericks

burg, Virginia. 
Q. Where do you live, :M,r. Eubankf 

A. Woodford, Caroline County, Virginia. 
page 85 ~ Q. Describe the exact location of your home? 

Whereabouts f On what r.oad? 
A. It is two miles west of Corbin on 208, going toward 

Summitt. · · 
Q. "Vho lives in the houses on ea.ch side of your house? 
A. Mr. Bruce lives in the first one there and my son lives 

in the second house, I live in the third house and Mr. Bowler 
lives in the next one on the west side of me. 

Q. Mr. Bruce, who is Mr. Bruce? What Mr. Bruce is tha.U 
A. That is Mr. Lewis Bruce, tha.t is Mr. Ben Bruce's boy. 
Q. How far is his house from your house f 
A. Oh, just about hollering distance, I should say. 
Q. On March 23, 1958, were you married? 
A. Yes, sir. 

Mr. Rawlings : Your Honor, in the papers is the marriage 
certificate. Do you accept that? · · · · · 

Mr. Beazley: Yes, we will admit he was married. 
The Court: Is it in the bill? · 
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Mr. Rawlings: Actually it was introduced before, but I 
can introduce it now. 

The Oourt: No, it is not necessary. 
page 86 r Mr. Beazley: That is not questioned. 

Mr. Rawlings: He was married on that date to 
this woman, and I would like to read the date they were 
married. 

The Court: All right. 
Mr. Rawlings: They were married according to this mar

riage licence on October 1, 1936 in Caroline County. 
The Court: When were they divorced 1 
Mr. Beazley: Show who he was married to. Read the 

whole thing. 
Mr. Rawlings: He was married to Margaret Louise Coving

ton, that were her maiden name; she was seventeen and the 
Groome, James T. Eubank was twenty-nine. " 

Mr. Beazley: ·what date was thaU 
Mr. Rawlings: That was October 1, 1936. 

Q. Are you married to Margaret Covington at the present 
time? 

A. No, sir. 
Q. What happened to tha.t marriage1 
A. The first one ? 
Q. Yes. 
A. "\iV ell, Mr. Hayden there broke my home up. 

Mr. Rawlings: I am going to bring that out, if 
page 87 r that is all right with you. 
· The Court: All right. 

Q. You are divorced from Margaret Covington 1 
A. Yes, sir. 
Q. vVhy did you get a divorce from her T 

Mr. Beazley: If your Honor please, I object to that; 
they cannot go into the divorce proceedings, that is another 
entirely separate proceeding, unless he is going to attempt to 
impeach his witness by something he may have said in the 
testimony in that particular suit to show he was divorced, 
but why he was divorced is not germane to this proceeding and 
is not admissible in this suit. -

Mr. Rawlings: I feel that is pretty much wrapped up in 
this case and why he got a divorce· is proper in this case. - · 

Mr. Beazley: Your Honor ruled on that the Ia.st time. 
The Court: Let me see the divorce decree. 
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Mr. Beazley: If we are going to argue that I wish that 
the jury be withdrawn. 

The Court: No, I don't think you can go into that. 
Mr. Rawlings: All right, that is all right, it is 

page 88 ~ ~1ot tha.t important, but I thought it ought to come 
m. 

Q. Where was your wife living at the time she left home' 
A. At our place, in my place there at home. 
Q. How long had she been living there? 
A. She had been living there fourteen years, in the house 

I built for her. 
Q. Is your wife living there at your home now? 
A. No, sir. 
Q. Has she been back since she left in March, 1958? 
A. Not as I know of. 
Q. Do you know where she is? 
A. No, sir. 
Q. 'W"ill you tell the jury how you felt when you had learned 

sl1e had left home? 
A. It made me feel pretty bad, just as bad as you can, 

when a young man, he is old enough to know better, if he 
had been a teen ager it would be something different; I took 
bjm to be a friend. 

1\fr. Beazley: If your Honor please, he is arguing the 
case. 

Mr. Rawlin$S: He is testifying. 

A. I paid him for every hour he ever worked for me, on my 
car or sawing wood or anything that he ever did for me; 
I took him to be a friend. 

page 89 ~ Mr. Beazley: He is arguing his case, if your 
Honor please. 

The Court: You a.re getting into the argument-

A. I took him to be a friend. 

The Court: Just a minute. You are get.ting into argu
ment now. You a;nswer the questions he asks yon. 

A. I will sure do it. 
Q. Atr the time your wife left borne did you notice any-

thing· a.bout her appearance? · · · 
A. Oh, yes, she was large all right. 
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Q. \Vhat do you mean large? 
A. Well, she was in trouble by him, ·Of course. 
Q. What do you mean by ''in trouble by him'' 7 
A. Well, she was pregnant. 
Q. You say that she was in trouble by him. How do you 

know it was not you that was the cause of her pregnancy? ) 
A. I know I couldn't. 
Q. Why couldn't you~ 
A. I know when I got the other three, the first three. 

Mr. Beazley: If your Honor please this is his witness. 
You are cross examining him. 

Mr. Rawlings: No, I am asking him why. 
The Court : That is all right. Go ahead. 

page 90 r A. I know when I got the first three, and I know 
when the fourth one happened with the same 

woman. 
Q. You seem to be pretty sure it was not your child7 
A. Oh, no, it wasn't mine. 
Q. Is there any. other reason why you are so sure 7 
A. It just couWn 't be mine. 
Q. \Vill you tell the jury just exactly how you and your 

wife got along before she left home? 
A. \i\T e got along fine, never had a minutes trouble at all; 

she worked at home and I worked away; I bought the place 
for her and the children both. 

Q. vVhat did you do when your wife left? 
A. I got Mr. Hayden to take me to Washington to her 

mother's, I went down to his shop and paid him to take me 
up there and back. I did it to see just what kind of front he 
would put on, I paid him cash money to take me up there. 
I could have killed Mr. Hayden, but I didn't 'Yant to do it, 
I didn't want to take the law in my ha:nds, I want you all to 
protect me, that is what I am doing now. · 

Q. All right. You say you Went to Washington and tried 
to find your wife. Did you look any other place besides 
~T ashington 7 

A. I went to vVashington and had a detective looking for 
her for a little while too, of course, but that wasn't only a 

short time. 
page 91 ~ Q. Have you seen your wife since she left home? 

A. I saw her' once. 
Q. vVhere did you see her 7 
A. I met them on the highway. 
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Q. You met who? 
A. Mr. Hayden and her. 
Q. Where was thaU 
A. That was between here and Fredericksburg. 
Q. Where were you going·? 
A. I was coming from work. 
Q. What direction were they going? 
A. They were going north, I was coming south toward 

home the last time I seen them. 
Q. You say the last time you saw them, what do you mean? 
A. The first time that was coming out, that was before 

I got my divorce from her. The last time I seen them I was 
coming from work, and they were going north. 

Q. Are you acquainted with James "'William Hayden? 
A. Oh, yes. · 
Q. How long have you known him? 
A. I don't know, five or six years I guess. 
Q. At the time Mrs. Eubank left home how old was she? 
A. Thirty-eight, I guess. 
Q. How did you happen to get to first know Mr. Hayden? 

. A. He worked up in the plant with us; I don't 
page 92 r know how many years he ·worked with us, but he 

had right much trouble while he was up there, he 
didn't stay too long, I know that. 

Q. And at that time did Mr. Hayden come to your home? 
A. Oh, yes, he come to my house sometimes, I asked him to 

come sometimes, sometimes I didn't ask him to come and he 
come any way. 
· Q. Did you see him on any other times other than at your 

home? 
A. No, unless I had to come work on my car or truck or 

something of that kind. Of course, I seen him at the shop 
once in the 'while. I ain't going to tell nothing wrong on 
the boy. 
· Q. How did he happen to start coming to vour home? 

A. I wanted to be friends with him, he lives on the road 
the1;e below me and he come out there and carried me to the 
plant and brought me back, it won't out of the wav none, and 
I paid him for carrying me and brine:ing me back. 

Q. Did you welcome his visits? \V' ere you glad for him 
to come? 

A. Once in the while I did, but not all t11e time. · 
Q. What do vou -mean by not all the time? · 
A. I didn't invite him a whole lot of times that. 110 come, 

now, I didn't ask him to come, he rome any wav. 
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Q. You are the plaintiff in this suit, are. J'OU 
page 93 r not 1 

A. Oh, yes. . 
Q. And how much damages are you ask foom the jury?. 
A. I couldn't tell you. A hundred thousand dollars wouldn't 

take care of it, my home and the children have been broken 
up. 

Q. Mr. Eubanks, how many children do you have1 
A. I have three. 
Q. And what are their names 1 
A. James, Jr., is the oldest boy, and 'Villiam: Herman is 

the second and George Lee is the young·est. 
Q. V\7bat affect did Mrs. Eubank's leaving have on these 

children 1 
A. It worried them to death, it worried them almost as bad 

as it did me, but they are a lot younger than me and they 
get over those things quicker. · · 

Q. 'Vhere are your children· living now~ 
A. The two youngest ones live with me; the oldest one lives 

in the place next door to me. 

Mr. Rawlings: Now your ·Honor, I have finished exam
ining Mr. Eubank, but I will reserve the right to recall him 
at a later time. I have one Ii10re witness to put. 

The Court: Do you want to split his examination up in two 
sections 1 

Mr. Rawlings: I want to do that, or I want to 
page 94 ~ introduce the $3,000.00 check now. 

The Court: No, you can't do that. You haven't 
proven that he got any of that. If you want to call him and 
ask him if he got any part of it, you can do that. 

Mr. R.a.wling: I am going to take exception to your Honor's 
ruling in not allowing me to introduce the $3,000.00 check. 

The Court: I cannot let you introduce the $3,000.00 check. 
Yon see she had as much right to it as he did, bnt if the de
fendant got any part of it, then he would be guilty of larceny. 

Mr. Rawlings: It is my feeling that Mr. Eubank had the 
right to this money and enjoy it and this ma,n by taking her 
away deprived him of it. · 

The Court : If she took the m01iey she had as much right 
to it as he did. ·when a man puts his money in a joint ac
count she becomes the joint owner'. 

Mr. R.a.wling·s: I think as between the bank and the owner 
she is, but between the ma11 and his wife, she isn't. 
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The Court: According to the Court of 
Mr. Rawlings: I will note an exception. 
Your witness, Mr. Beazley. 

CROSS EXAMINATION. 

By Mr. Beazley: 
Q. Mr. Eubank, I believe you stated on direct examination 

that your wife left you on the 23rd day of March, 1958, is 
that correct? 

A. That is correct, the 23rd day of March. 
Q. \Vb.en did you learn she had.left you? 
A. Learn? 
Q. Yes, sir. 
A. I learned it that night when I came from work. 
Q. \Vho, if anyone, was at home? 
A. \Vasn 't no-one at home. 
Q. How did you know she wasn't out visiting? 
A. \Vell, I could miss things out of the house, that was one 

thing. Another thing, my sister next door told me she went 
down the road with a suit case in her hand. 

Q. \Vas that all the information you had that she bad 
gone? 

A. \Vell, I say for a couple of hours. 
Q. \Vb.at? · 
A. For a couple of hours. 
Q. \Vere either .of your boys at home that night? 

A. They came in later in the night. I came in at 
page 96 r 3 I was working from 7 to 3. 

Q. Three o'clock in the afternoon? 
A. Yes, sir. 
Q. What time did they come in? 
A. The youngest one came in about five o'clock, I guess. 
Q. Did you have any conversation with him 7 
A. I just told him that his mother was gone. 
Q. \Vhat time did the other one come in 7 
A. He came in, I guess, a.bout a.round eight or nine o'clock. 
Q. Did you have any conversation with him? 
A. Not to amount to anything, I was too worried to have 

any conversation with anybody. 
Q. You were too worried to talk with your boys? 
A. At the time I was too shocked. 
Q. How did you know that your wife wasn't visiting? 
A. She never had done that before, she always told me 

if she was going to visit anybody. 
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Q. I see. You said that you were very broken up when 
you got back and found out she had gone¥ 

A. Yes, sir. 
Q. And you knew that Mr. Hayden had taken her away¥ 
A. I didn't know it' then, no. 
Q. Didn't you testify-

A. I couldn't say he took her awa'.y, no. 
page 97 ·~ Q. Didn't you testify on direct examination that 

when you got back and found she was gone that 
you knew that Mr. Hayden had taken her away? 

A. No, they had been running together, and I guess they 
were going to keep on going together, that is what I told 
you. 

Q. You didn't testify that you knew he had; that you had 
talked to your boys and they never said anything¥ 

A. I told you I talked to the boys. 
Q. You did later on. 
A. Later ·on that night. 
Q. What did they tell you. 
A. They said.she was gone, that is about all they said at 

that time. 
Q. Just that she had gone? 
A. Yes. 
Q. Did they tell you, who she had gone with? 
A. They just told me she was large all right.. 
Q. I am not asking you that. Did they tell you who she 

went with? 
A. No, they didn't. 
Q. Now sir, you asked Mr. Hayden to your house the first 

time he ever came there, didn't you? 
A. Yes, I asked him to get out and come to the house, he 

was parked out by the mail box. 
page 98 ~ Q. -You all worked in Fredericksburg at the 

same place at that time, didn't you f 
A. At the same place. 
Q. Did you invite him there from time to time? 
A. Yes, sometimes I invited him and sometimes I didn't. 
Q. It was perfectly satisfactory for him to come, wasn't 

it? 
A. No. 
Q. It wasn't? 
A. I told him to go a.way. 
Q. You 'did? 
A; T told him to p:o away and stay a.way~ 
Q. When? -
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A. I told him that two or three different times that when 
I needed him I would send for him. 

Q. Then, you would go and get him and haul him around 
with you and your wife, wouldn't you~ 

A. No, I didn't. 
Q. You didn'U 
A. No, sir. 
Q. When was the last time you gave him money to take 

you somewhere 7 
A. I cannot recall, I cannot give you the time, I didn't 

set it down. · 
Q. Did you go with him and take your wife to 

page 99 ( "\;>\T ashington the week before she left? 
A. No, I don't remember. 

Q. You don't remember? 
A. Yes. I have got the hours down on the sheet to show the 

hours I worked, I worked seven days a week around the 
clock. 

Q. You heard your boys testify, didn't you? 
A. Why sure I did. 
Q. Didn't you hear your boys testify that you and your 

wife and Mr. Ha.yden went to Washington a week before she 
left? 

A. May be the boys told you that, but it wasn't no week. 
Q. They are mistaken about that? 
A. Because I had worked for seven days, and I come off 

in the middle of the week. 
Q. Isn't it true that three weeks before she left that you all 

went down to Colonial Beach~ 
A. No, three weeks before. I don't remember that. 
Q. You don't remember that7 
A. No, I don't remember. 
Q. It is rather strange that you can't remember these trips, 

isn't iU 
A. I don't remember her ,going. 
Q. You don't remember her going~ 

A. I remember Hayden and myself ,going. 
page 100 ~ Q. Don't you recall that just before she left you 

went down to Mr. Hayden's place of business at 
Clark's Corner and insisted that he stop his work and take 
vou and your wife down to Colonial Beach~ 
" A. Sometimes I would·· ask him and sometimes he would 
ask me. 

Q. Yet knowing- this man was running with your wife. :rnrl 
knowi1ie: she was infatuated with him and he was infatuated 
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with her, you went down and asked him to take you all out 
and to the beach, isn't that true7 

A. Once in the while but not every day, remerr.iber that. 
Q. You were in love with your wife, weren't you 7 
A. Yes,~ told him to stay away but he didn't do it. 
Q. You weren't in love with her enough to keep him from 

there, were you 7 
A. A whole lot ·of times I didn't go after him. 
Q. How about the times you went after him 7 
A. Once in the while I went after him but not every month 

or every ·day. 
Q. On various and sundry occasions he would make trips 

to your house to bring things there for you, wouldn't he? 
A. That was the excuses he had for coming there while I 

was gone ; he would get a couple of dozen eggs or ·bring along 
some vegetables and have them sitting there in the floor wait

ing for me when I come home. He claimed he 
page 101 r was getting them from Mrs. Chester ; he was get

ting them just for a blind to come by my house 
while I was working. . 

Q. That is what you think7 
A. That is right, I do. · 
Q. Did you have a eonversation with your son two days 

after your wife left in which he told you that he hard Mr. 
Hayden in lhe bed room having intercourse with your wife? 

A. Yes, he told me two days after she left. 
Q. Two days afterwards 1 
A. One of them did. · 
Q. And isn't it true that after that you went to Mr. Hayden 

and had him take you to Washington to see if you could find 
your wife7 

A. Oh, yes, I didn't want to shoot Mr. Hayden, I could have 
killed him all right, but I just wanted to see what kind of a 
front he would put on. I never said a cross word to him,· we 
were just like friends, but I knew the rat, I knew the whole 
thing. · -

Q. As a matter of fact you wanted an opportunity to get 
rid of your wife, didn't you 7 

A. I could have shot him, I felt sorry for that boy, but I 
just wanted to see what kind of front he would put on. 

Q. You knew when- you went down there aftRr him, vou 
knew your son had told you what he had heard in the other 

room7 
page 102 r A. I didn't go to him until the very evening- ·we 

went; she left on Sunday ·and I went to him on 
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Wednesday Evening and I went up there on Wednesday 
Night. 

Q. And he told you on Tuesday what he heard1 
A. I don't remember nothing about Mr. Hayden telling 

me anything. 
Q. I am not talking about Mr. Hayden, I am asking oii if 

your son James, your youngest son-
A. George. 
Q. If he didn't tell you on Tuesday that he had heard 

Hayden in the room with your wife and heard the bed screech
ing and heard him having intercourse with her 1 

A. What do you mean a couple of days before she left or 
after she left 7 

Q. Name the date, Mr. Eubanks. You heard me. She 
left on Sunday, did he tell you on Tuesday1 

A. Yes, he told me Tuesday. 
Q. And on Wednesday you went after this man and had 

him ride you up to \,Xf ashington to look for your wife, didn't 
you~ 

A. That is right. He said he was willing to go, and I paid 
for the gas. · 

Q. And you came back and asked him to take you to the 
beach to look for her, didn't you~ 

A. No, I didn't ask him to take me to the beach. 
Q. Didn't you tell him that you thought she 

page 103 ~ had gone down to the beach and gotten a job~ 
A. No, Mrs. Eubank's mother started that tale, 

I didn't start that. 
Q. Now, when you were up at W a.shington on the pretense 

of looking for your wife, you and Mrs. Covington's son went 
do-vvn the street and got about half drunk, didn't you 7 

A. No, I didn't even go down the street. 
Q. You deny that you and Mrs. Covington 's son went down 

the street7 
A. No, sir, I didn't leave the house the day he carried me 

up there looking for my wife, he knows I didn't. 
Q. Let me ask you this : About three weeks before that 

when you and your son and your wife and Mr. Hayden went 
up to Mrs. Covington 's, your mother in law, didn't yoµ and 
your wife at that particular time have some words and 
didn't you ·kick her out of the door~ 

A. No. 
Q. In the presence of Mrs. Covington~ 
A. No, I never kicked her out the door, that is something 

I never done in my life is kick my wife. 
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Q. You deny thaU 
A. I didn't do that. 
Q. Isn't it true that you slept in the bed with your wife 

up until the day she left~ 
page 104 r A. Yes. 

Q. Isn't it true that on Saturday night that you 
had intercourse with her on Saturday night 1 

A. No, it wasn't Saturday night. I ain't told you Saturday 
night before when I was down here. You look on your 
recoxd. 

Q. When did you have it~ 
A. It wasn't Saturday night.. 
Q. It was Friday night 1 
A. It could have been Friday night, of course, but it wasn't 

Saturday. 
Q. Even though you knew she ·was running around with Mr. 

Hayden, that she was infatuated with Hayden, yet you had 
intercourse with her the day before she left. Isn't that cor
recU Isn't that true1 

A. That is what you say. 
Q. I am asking you. 
A. Yes, that is true. 
Q. Yet, you saw that she was big-pregnant~ You knew 

she was pregnant and knew she wasn't pregnant by you. 
You say so1 

A. Yes, sir. . 
Q. Nevertheless you were having intercourse with her night 

after night in that condition~ 
A. No, not night after night, you are wrong 

page 105 r there. 
Q. All right, let's go into it in a little more de-

ta.il. You had it with her on Friday night¥ 
A. That is right. 
Q. When did you have intercourse with her before that7 
A. About ten days later. 
Q. Later~ 
A. Before that. 
Q. Was she big then 1 
A. Oh, yes, she was big then. 
Q. That didn't affect you 1 
A. Oh, yes, I could have shot both of them, like I told you, 

but I didn't want to do that. 
Q. Do you mean to tell this jury and please listen to me,

Do you mean to tell this jury and this Court and the others 
in the sound of my voice that you would deliberately have 
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intercourse with a woman whom you knew had gone out and 
had intercourse with another man and was then pregnant 
hy him, a woman whom you had married and who had given 
birth to your three children? Would you do such a thing 
as that 1 Would you answer my question? 

A. Yes, I did. 
Q. So, you didn't care anything about your wife just so 

long as you satisfied your lust, that was all you were in
terested in? 

A. I cared for her, I could have done worse 
page 106 ~ than that, but I didn't do that, that is what I am 

doing down here looking at you. 
Q. At that same time you ·were running around in F'red-

ericksburg, weren't you~ 
A. No, not when I was living with my first wife. 
Q. I mean with the woman that you later married? 
A. No, not when I was married to her, I didn't run :with 

no woman, I stayed with her. 
Q. Isn't it true that she left you on the 23rd day of March, 

and didn't you got and employ an attorney on the 2nd day of 
April to bring a suit for divorce? 

A. Yes, I guess I did, I didn't keep note of it, but I guess 
I did. 

Q. Nine days after she left you? 
A. Do you know it won't no later than thaH 
Q. I am asking you if it wasn't that date. 
A. I don't know exactly. 
Q. You had lost all of your love for her, hadn't you? 
A. No. 
Q. You hadn'H 
A. No, I ha.du 't lost all my love for her, if I did I would 

have run them away from there, run her away. , 
Q. You still loved her although you knew she was pregnant 

by another man? 
A. No, I didn't want to kick her out because I 

page 107 ~ knew she was pregnant by somebody else; that 
would be bad too, wouldn't it 1 , 

Q. Do you remember testifying in the last trial here? You 
remember that, don't you? 

A. Yes, I remember being down here with you, yes. 
Q. And didn't you testify in the la.st case that a.f ter you 

found out she was pregnant that you lost all your love for 
hed 

A. No, I didn't lose all my love for her. 
Q. Didn't you testify to that before? 
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A. I don't know what I said before about that; I didn't lose 
all my love for her because she wouldn't have stayed in my 
house if she hadn't been pregnant if I did. 

Q. You don't deny that you made that statement on the 
stand here before, do you 1 

A. I don't remember. 
Q. You don't deny that you did7 
A. I don't remember whether I made it or not. 
Q. Now, Mr. Eubank, isn't it true that exactly forty-two 

days from the day your wife left you that you instituted your 
suit-forty-seven days-that you instituted your suit in this 
Court asking for a divorce 7 

A. Yes. 
Q. Isn't that true 7 

A. Yes, I guess you might be right on the date, 
page 108 ~ but I don't know the date unless I get my papers 

and find out. 
Q. And you were granted an absolute divorce on Decem

ber 23, which became final on December 23, 1958 ~ 
A. I guess you are right. 
Q. And isn't it true that you were married on December 

26th 7 ; 
A. That is right. 
Q. Three days later 1 
A. That is right. What was wrong with that 7 
Q. There was right much wrong with it if you were so much 

in love with your former wife 1 
A. What is wrong with thaU Wasn't I entitled to some

body, too7 
Q. You weren't so much in love with your first wife then, 

were you7 · · 
A. She didn't show any love for me, it looked like she had 

lost all her love for me when she left home. 
Q. It didn't look like you were so much in love with her 

when you instituted suit for divorce on May 9, 1958, when 
you filed suit for divorce to get rid of her7 

A. You may be right, I don't know a.bout that date in 
'58. . 

Q. Isn't it· true that you instituted this suit asking for 
da.ma.ges-

A. Why .sure, I remember that. 
page 109 ~ Q. On the 23rd day of .July, 1958 7 

A. '58 7 May be so, I don't know the date, but 
I remember doing that. 

Q. Isn't it true that you :filed 11: suit in thjs Court on Octo-
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ber 7, 1958, against your wife and asking the Court to take 
from her every bit of the real estate she had in her name 7 

A. No, I don't want to take every bit away from her. 
Q. Didn't you file that suit in this Court 7 
A. That hasn't been straightened out yet. 
Q. I know it hasn't, but you filed it and it is a matter of 

record. 

Mr. Rawlings: Mr. Beazley knows all about that. Are 
you planning to introduce those suit papers in this case tell
ing them what kind of a suit it is and what we asked fod 

Mr. Beazley: No. · 
Mr. Rawlings: You have gone into it and I feel that if 

he is going to refer to it he should tell them what kind of 
suit it was. 

Mr. Beazley: I am entitled to introduce in_ to this Court 
Mr. Eubank 's actions after she left showing that he didn't 

have any love for her; he never had any love for 
page 110 r her and show how he felt toward her. 
· The Court: All right. 
What is the suit about 1 
Mr. Rawlings: It is a suit for partition, your Honor. 
The Court: Partition-
Mr. Rawlings: I wm wait until he finishes. 

Q. Now Mr. Eubank, after doing all of those things, do you 
still say you are in love with your wife 7 

A. Why sure, I never forget a woman after staying with 
her twenty-one years and a half; I cannot forget her. 

Q. Isn't it true you are more in love with what you can 
get out of this case than you were in love with your wife 7 

A. No, I don't want nary a cent unless it is right; if it is 
wrong I don't want a cent; if it is right then I want what 
I am entitled to. 

Q. You stated on direct examination that you saw your wife 
on two separate occasions after she left you 7 

A. Yes, I seen her the second time. 
Q. The first time how long had she been gone when you 

saw her1 
A. I couldn't tell you, I don't even know the date, I couldn't 

tell you exactly the date; I was going to work the first time I 
seen her. 

page 111 r Q. Do you mean to tell this jury that here was 
a woman that you said you loved so much, and 
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whom you had gone to Washington trying to find, and hired a 
detective to look for-

A. Yes. 
Q. And you saw her up here on the road and it didn't make 

enough impression on you for you to tell us when it was? 
A. I didn't put that down. It wasn't long. 
Q. Was it a month or a year~ 
A. It might have been four or five days, something like that. 

Put it like that. 
Q. That was after she left? 
A. Yes. 
Q. When did you see her the second time? 
A. I don't know how long it was, it had to be a right smart 

little while, I guess it has been a year ·or more since I seen 
her. 

Q. Was it before December, 1958? 
A. N.o, it was in '59, when I seen her. 
Q. In '59~ 
A. Yes, the last time I seen her. 
Q. But you saw her, there isn't any questron in your mind 

that you saw her before July 8, 1958, didn't you? 
A. I don't know whether it was in July or not. 

Q. The first time~ 
page 112 ~ A. Oh, no. 

By the Court: 
Q. If it was four or five days after she left it must have 

been sometime in April~ 
A. Yes, it was no time-four or five days. 

By M.r. Beazley: 
·Q. Then you certainly saw her before July 8th? 
A. Oh, yes, the first time. 
Q. There isn't any question in your mind about that1 
A. I think I saw her then. 
Q. Do you recall when you testified down here before~ 

You recall that day, don't you? 
·A. Yes. 

Q. Didn't you testify at the last trial down here that you 
sllw you saw your wife riding with Hayden between here and 
Fredericks burg~ 

A. Yes. 
Q. On two occasions within ten days after she left 1 
A. It was something like that; I told you I didn't set it 

down. 
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Q. On two oceasions within ten days. Didn't you testify 
to that before 1 

A. I told you I didn't set it down, how many days it was 
I don't know, but I remember I saw her. 

Q. You saw them twice? 
A. I saw them .once in '58, and once in '59. 

page 113 r Q. Didn't you testify before that you saw her 
twice within ten days? 

A. I don't remember twice; I don't remember twice. 
Q. Do you deny that? 
A. I seen her once. 
Q. Do you recall testifying in your divorce case on July 

8, 1958? ', 
A. Yes, I remember that. 
Q. Didn't you testify in that case that you hadn't seen 

your wife since she left you on the 23rd day of March, 
1958? 

A. No, I don't remember testifying to that; you may have 
wrote it down, but I don't remember that. 

Q. You didn't tell me, but didn't you testify in Mr. R.aw
lings Office in Fredericksburg when he took your deposition 
in your divorce case that you hadn't seen your wife since 
she left? 

A. Probably I did, I remember telling him I had seen her 
one time. 

Q. Let's see what you said. He asked you this question: 

"Have you seen your wife since she lefU" Answer: "No, 
I haven't." Question: "Do you know where she is?" An
swer: "No.'' Question: "Have you tried to locate her?" 

Answer : "Yes." Question: "Did you look for 
page 114 r bed" Answer: "Yes." Question: ''Where?" 

Answer : ''All around town.'' 

How can you reconcile that, Mr. Eubank, with your state
ment today, that you saw her within ten days after she left? 

A. Probably it was ten days, the first time, after she left. 
Q. This, Mr. Eubank, was in July-July 8th-On July 8, 

1958, three-nearly four months after your wife had left 
and then you told-you swore you hadn't seen her, and now 
you come here and say to this jury that you saw this woman 
within two or three days after she left, she and him riding 
together? 

A. I have seen them riding together. 
Q. How do you reconcile those statements, Mr. Eubank? 
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A. I cannot remember the date, I didn't setit down my-
self. 

Q. You don't think this was forged, do you 7 
A. No, I think you put it down. 
Q. I didn't put it down, the stenographer who took your 

deposition put it down 7 
A. I can't remember the date, 
Q. You swore to that, was that false? 
A. I can't remember. 
Q. Was what you said in Fredericksburg false 7 

A. No, sir, it was right, but I can't tell you the 
page 115 ~ dates. 

Q. If you hadn't seen her then in four months 
please tell us how you tell us now that you saw her within 
four or five days 7 

A. They was going towards town, both of them, of course. 
Q. As a matter of fact the whole scheme is concocted, wasn't 

it? You haven't seen anybody? 
A. No, sir, I am not trying to pull nothing over on you. 
Q. You pulled it over on yourself. Here is your testi

mony and I am asking you about it. 
And you didn't testify last time down here that you saw 

her once in '58 and once in '59. 
A. I don't remember whether I told you or not. 

Mr. Rawlings: You keep on saying that. We tried the 
case in '58. 

A. No, he is just keeping on the same old thing overc and 
over again. 

Q. No"\v, from your own statement you didn't see her twice 
before the other trial, did you 7 -

A. I don't remember what I said about that. 
Q. You don't know what you said 7 
A. I don't remember what I said. 
Q. As a matter of fact you don't know what year it was 

or anything, do you 7 
A. I have forgotten about that. 

Q. And you forgot her, too, you were living 
page 116 ~ with that :woman in Fredericksburg that you are 

married to now, weren't you? 
A. Sure I am living with her. Do you want to get on that, 

too? 
Q. No, I am not interested iri that. 
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page 119 ~ 

• • • • 

LOUIS BRUCE, 
another witness for the plaintiff, being first duly sworn, was 
examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Rawlings: 
Q. Mr. Bruce, will you please give your full name and 

where you live 1 
page 120 ~ A. Yes, sir, Louis Benjamin Bruce, Woodford, 

Virginia. 
Q. Describe where you live, the . exa:ct location of your 

house? 
A. I live-
Q. "\Vhat road do you live on 1 
A. I live on Summit R.oad up there at Long Branch School, 

right about a hundred yard from Mr. Eubank's house, 
Q. From who? 
A. Eubank. 
Q. You live about a hundred yards from Mr. Eubanks? 
A. Just about, I didn't measure it. 
Q. Do you know James T. Eubank? 
A. Yes, sir. 
Q. Did you know his former wife, Mrs. Margaret Eubank? 
A. Yes, sir. 
Q:· Do you know whether they are living together at the 

present time? 
A. No, sir. 

By the Court: You don't know? 
Mr. Rawlings: He said, no they are not. 

A. I said, no, sir. 
Q. Well, do you know whether they are living together? 

I asked you that and you said, no, sir. 
··A. What must I say? · · 

The Court: That would mean you didn't know. 
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page 121 r Q. Are they living together 1 , , 

it that way1 
A. They are not living together, then. How is 

Q. Do you remember approximately when Mrs. Eubank left 
home1 · ,,, 

A. Yes, sir, it was in March of '58. 
Q. Has she been back since then to your lmowledge1 
A. She has not. , 
Q. How long have you been living where you now live~ · 
A. It will be five years Christmas Eve. 
Q. Before the time Mrs. Eubank left home, .e:ould you tell 

the Court what the relationship was between Mr. and Mrs. 
Eubank1 

A. It seems to me they got along real nice. ·we used to 
visit over there and it looked like they got along mighty 
nice. 

Q. Can you tell the jury what the effect of Mrs. Eubanks' 
leaving was on her P,usband, Mr. Eubank7 

A. What effect7 
Q. How was he affected by her leaving7 I ·will put it this 

way: How did he act when she left 7 
A . .Jim7 
Q. Yes. 
A. Jim looked like he like to have went crazy he carried on 

awful for two or three weeks, crying and carrying 
page 122 r on. I used to go over there to see.him, and he was 

crying and carrying- on. 
Q. Did you know James '"William Hayden 1 
A. Yes, sir, at least I didn't know him until I moved 

up there and got t.o living there. 
Q. At any time before the date Mrs. Eubank left home 

did you see .Tames William Hayden at the Eubank home or 
go in the Eubank home 1 

A. Yes, sir. 
Q. 'Vill. you tell the Court what you saw and what you 

know about bis going- there7 
A. I used to see him g-o there· sometimes when Jim was 

there and quite a few times when Jim won't there. 
Q. Can vou tell us how manv times vou would say you saw 

him goo ther when Mr. Eubanks wa.sn 't at home? 
A. I didn't count t]iem, ouite a few times, I will put it t]1at 

wav. T didn't <>.ount them and didn't keep no record of it; 
it won't none of my business. 
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Q. Will you tell the Court the ·times you saw him go there 
when Mr. Eubank was not at home how he went there1 

A. Bometimes he would come in the front way and some
times the back way. 

Q. What do you mean by come in the back way1 
A. He would go around that old sawmill road and park his 

car or truck in the back down where I live and 
page 123 ~ stop. 

Q. Then what would he do 1 
A. He walked to the house. 
Q. What would he do then? 
A. He would go to the house and go on it. 
Q. What door would he go in 1 
A. In the back door. 
Q. Are you sure it was Hayden~ 
A. Yes, sir. I know you and Mr. Beazley apart and I 

certainly ought to know him. 
Q. What time of day was it that he would go in that way¥ 
A. Mostly late, about the edge of dark or may be a little 

later. 
Q. When you saw Mr. Hayden go there to the house where 

were you at the time you saw him~ 
A. One time I was down there raking up some pine tags, 

and he come so close to me I could have almost hit him 
over the head with the pitch fork, I squatted down in some 
small pines, and I can carry anybody in this Court Room 
there and show them where I squatted down and where he 
walked along. If I had a long fishing pole I could have hit 
him easy. You see I won't out there looking for nobody, I 
was there attending to my own business and he just come 
there. · · 

Q. Have you seen Mrs. Eubank since she left home¥ 
A. One time. 

page 124 ~ Q. Where did you see her? 
A. I was coming home from work and I see 

she and Mr. Hayden coming up this way, headed this way in 
the car. 

Q. And when was that, would you say? 
A. That was sometime last year, July or August, I don't 

know exa.citly, I don't exactly remember, but it was around 
.July or August, it was in the summer time. · 

Q. What year was that¥ 
A. In '59. 
Q. You are sure that it was Mrs. Eubank? 
A. Yes, sir, positive. 
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By the Court: . 
Q .. How were they travelling? 
A. I was in my car and I rode up on them and. overtook 

them, I passed them, I could see them from the front and 
back, their faces and I should know them. 

Mr. Rawlings; All right, that is all. 

CROSS EXAMINATION. 

By Mr. Beazley: 
Q. Mr. Bruce was it day or night? 
A. That was in the daytime. 
Q. What time in the day? 
A. After I got off the seven to three shift, I say may be 

twenty minutes past three. · 
Q. i;iVhat road were you on? 

page 125 ~ A. R.oute two. 
Q. ·where did you meet them? 

.A. Coming up that hill between the Spotsylvania and 
Caroline County line, almost right there. 

Q. Hick's Hill 1 
A. Yes, sir, just at the bottom of Hick's Hill comrng up 

that way. 
Q. Can you ten us how she was dressed~ 
A. She was dressed in a dress and he was in his usual 

clothes. 
Q. Do vou know what color clothes she had on? 
A. I didn't take that much notice, sir. 
Q. He was coming down the hill and you were going· up? 
A. No, I was coming from my work and overtook him. 
Q. You overtook him? · 
A. That is rig-ht and passed him. 
Q. W;:is anybody with you? 
A. i;vho me? 
Q. Yes. 
A. I was hv myself <:>oming- from work. 
Q. ·when you p~ssed him of course she was on the opposite 

side from you? · 
A. That is rig-ht. 
Q. What kind of l'l car was he driving? 

A. '54 Ford. · 
page 126 ~ Q. ·what color'!! 

A; It waR a '54 Ford, may be two toned. 
Q. May be two toned 1 
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A. Two toned then. 
Q. What color was it?. 
A. It was light blue and dark green. I have seen him driv-

ing it a lot of times, light blue and dark green. 
Q. You are sure of that? 
A. Yes, sir, I saw the car. 
Q~ You and Mr. Eubank are goq<:l, friends, aren't you? 
A. vV e are good friends. 
Q. You are such good friends that you call him. by his first 

name and he is twice your age? · 
A. No, not twice my age, sir. 
Q. And you haven't seen Mrs. Eubank since before the 

23rd day of March, 1958 ~ 
A. Yes, sir. 
Q. And you passed her in the road and recognized that it 

was Mrs. Eubank~ 
A. I should know, I have seen her many times, I should 

know. 
Q. No>v, you said that you saw Mr. Hayden going to Eu

bank 's home. You don't know who was there, do you? 
A. Won't nobody there but Margaret; the two boys were 

working at the filling station and Jim was work
page 127 r ing. 

Q. Did you go in the 11ouse? 
A. No, I didn't go in the house. 
Q. Then, how do. you know~ 
A. I know the boys went to work that morning and had 

never come home and .Jim was working the three to eleven 
shift. 

Q. Couldn't somebody else have been in the house? 
A. I didn't go ,in there. 
Q. I say, couldn't somebody else have been in the house? 
A. They .could have been and couldn't. 
Q. He went in both the front and back door of that house 

when Mr. Eubank was there~ 
A. Yes, sir, sometimes. 
Q. So, it wasn't any unusual for him to go in the back door, 

was iU 
A. I don't sa.y that; I know he won't suppose to hang 

around that house· when Jime was working. 
Q. How do you know that? 
A. Suppose somebody come to your house while you were 

working, how would you feel? 
Q. It would depend on what they came there for. 
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He was hanging around there when Jim Eubank was there, 
wasn't he? 

A. Sometimes. 
Q. So, it looked like he didn't object to it? 

A. That won't my business; I didli 't go in there 
page 128 ~ and tell him to get out. 

Q. When did you tell Mr. Eubank about this? 
A. That didn't concern me. 
Q. I asked 'you when did you tell Mr. Eubank about this? 
A. Tell what? 
Q. What you had seen? 
A. I ain't told Mr. Eubank, I am telling you and all these 

people here. 
Q. You have never told Mr. Eubank about this? 
A. Sure, he knew it; he knew it. 
Q. Did you tell him? 
A. Sure I told hini. ' 
Q. When did you tell him? 
A. I told him after it come to trial, I didn't mention it 

until it come to trial. 
Q. The last time we were in Court you told him -after that? 
A. After that. · 
Q. You hadn't told him before? 
A. Before whan 
Q. Before the trial? 
A. "'\Vben I got the summons, I told him, sure. 
Q. Before you 'got your summons you hadn't told Mr. Eu

bank you had· seen this boy there at his house when he was 
not at home? 

page 129 ~ A. Sure he knew it and I did too. 
Q. When did you tell him? 

A. W1ien did I tell him? 
Q. Yes. 
A. I told him when I got that. summons. 
Q. You didn't tell him until after yon got the summons? 
A. He knew it. 
Q. How did he know it if you didn't tell him, will you' tell 

me that? 
A. Tell you what? 
Q. How ·aid he know you had see"u Hayden go to Eubank's 

house if you didn't tell him? 
A. I told him. · 
Q. ·when did you tell him ? 
A. I told him ·when I got that summons, when I was sum

moned down to Court. 
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Q. But you hadn't told him before you got the summons? 
A. That didn't concern me. 
Q. I don't care whether it concerned you or not. 
A. Was I supposed to tell him that somebody had gone 

to his house 7 
Q. Did you tell him before you got the summons? 
A. Yes, sir. 
Q. '\Then did you tell him 7 

A. '\Then did I tell him. 
page 130 r Q. Yes. How long did you tell him before you 

got the summons, or was it after you got the 
summons7 

A. A month or so. 
Q. You- testified in the last trial, didn't you 1 
Q. Didn't you testify in the last trial that you never told 

Mr. Eubank anything about it until that day1 
A. I didn't say no such thing. 
Q. You didn't say it? 
A. No. 
Q'. Do you deny that 7 
A. No, I might have, it has been a year. 
Q. '\Then did you tell Mr. Eubank about seeing Mr. Hayden 

there at his house 1 
A. I tried to tell you right then and you wouldn't listen. 
Q. Didn't I ask you this question when you testified here 

before: "'\Then did you tell Mr. Eubank about seeing Mr. 
Ha}rden7" And didn't you answer: ''I didn't tell Mr. 
Eubank anything, it wasn't none of my business." Didn't 
you testify to that when you were here before? 

A. I tried to tell you and you wouldn't listen. 
Q. Now you come and say that you told him a month be

fore you got this summons. How do you reconcile those two 
statements 1 

page 131 ~ A. I a.in 't trying to reconcile them. You are 
trying to scar me out of something. 

Q. I am asking you the truth. 
A. I am telling you the truth. 
Q. Are you telling the truth now or did you tell the truth 

before1 
A. I telling it right today. 
Q. If you said you didn't tell him before you got the sum

mons-
A. I didn't write what I said on a piece of paper like you 

did. How can I keep everything-
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· Q. Now you are saying that you told him a month before 
you got the summons. 

A. If I wrote everything I said · on a piece of paper I 
would know. If you wrote everything I said down you have 
got a book. 

• • • • 

page 132 ~ 

• • • • • 

LEO SHACKELFORD, 
a witness for the defendant, being :first duly sworn, was 
examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Beazley: 
Q. Will you please state your name, residence and occu

pation? 
A; My name is Leo H. Shackelford, I own the Whitings 

Furniture Market in Fredericksburg; I live at Stafford, 
Virginia. 

Q. Mr. Shackelford, where was your place of business 
located in '57 and '58? 

A. 1506 Princess Anne .Street. 
Q. Are you located there now? 
A. No, sir. 
Q. Are you acquainted with Mr. James William Hayden? 
A. Yes, sir; 
Q. How long have you known him? 
A. It has been since '49. 
Q. In what c:apacity have you known him? 
A. Well, he is a mechanic and I had a used car lot and he 

did all my mechanical work for me. 
· Q. Were you acquainted and are you acquainted with Mrs. 
· · · ,James Eubank? · · · · 

page 133 ~ A. Well, I would say I was acquainted with 
her; I was introduced to her and I have seen her 

of{ and on for quite' a -few years: - -
Q. You di<l know h~r, as having seen her? 
A. Yes, I have never visite<;l in her home or anythi~g like 

that. 
Q. Do you know Mr. Eubank? 
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Leo Shackelford. 

A. Yes, sir. 
Q. Please state whether or not you have seen them at your 

place of business and if so under what conditions? 
A. Mr. Eubank and Mr. Hayden and Mrs. Eubank I have 

seen them together. One time I believe at the Casino at 
Colonial Beach; I have seen them together there quite a few 
times. 

Q. Let's explore that time at Colonial Beach. Can you 
tell us about when that was? 

A. It was in 1957, the summer of '57. 
Q. Who was it that you saw together? 
A. Mr. Hayden, Mr. Eubank and Mrs. Eubank. 
Q. Where did you see them down there? 
A. In the Casino-the Little Reno Casino. 
Q. They were all three together? 
A. Yes, sir. 
Q. Have you seen them up at your lot? 

A. Yes, most of the time it would be on Fri
page 134 ~ days. S'ometimes Mr. Eubank would come in by 

himself in his pickup and have some groceries or 
something in his car, and then again Mrs. Eubank would be 
with him also, and he would come in and say, "Have you 
seen Billy-that is Mr. Hayden?" And I would say, "Yes, 
may he yesterday or the day before.'' And he would say, 
''If you see him tell him to come down to the house, that I 
want t·o see him. '' 

Q. Did you ever see them riding together? 
A. No, sir. 
Q. The three of them? 
A. No, sir. 
Q. When was the last time you saw Mrs. Eubank? 
A. The last time I saw Mrs. Eubank it was in '57, that 

was at the beach. 
Q. At the beach? 
A. Yes. 
Q. You didn't see her in '58? 
A. No, sir-no, sir. 
Q. But you do tell this Court and jury that Mr. Euba.nk 

came to your place a number of times looking for Billy? 
A. Yes, sir. 
Q. That is Mr. Hayden here? 
A. Yes, sir .. Also, there was one occasion, I think it was 

one ChristmaR, I cannot be sure but it was either Christmas 
of '56 or '57, Mr. Eubank and I believe his son 

page 135 ~ and Mr. Hayden came "out to my house one Christ
man Day, I think it was Christmas Day. 
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Ernest E. Sale. 

Q. They came out to your house 7 
A. Yes, sir. 
Q. How often would you say that he ·came there looking 

for Mr. Hayden7 
A. I .will tell you it would be hard to say because Mr. 

Hayden came back quite often, it was mostly on Friday be
cause he had groceries in the pickup truck and· his wife did 
her shopping at the Safeway, which was next door to my 
place. 

Q. Did you ever see Mrs. Eubank come there after Mr. 
Hayden by herself~ 

A. No,. sir. I have been knowing Mr. Hayden since 1949 
and have never seen him with any woman by himself. 

Mr. Beazley: Your witness. 
Mr. Rawlings: No questions. 

• • • . 

ERNEST E. SALE, 

• 

another witness for the defendant, being first duly sworn, 
was examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Beazley: 
Q. "\Vill you please state your name, residence and occupa

tion 7 
page 136 r A. Ernest E. Sale, I live at Woodford, Vir-

ginia. 
Q. Where do you work, Mr. Sale 7 
A. The Sylvania Plant. 
Q. Are you acquainted with Mr. James William Hayden 7 
A. Yes, sir. 
Q. Are you acquainted with Mr. James Eubank7 
A. Yes, sir. 
Q. How long have you known these gentlemen 7 
A. All m:y life. 
Q. Were you acquainted with either of these gentleµ1en 

in 1952~ 
A. Yes, sir. 

The Court: He said he had known them all his life. 

Q. "\Vhere did you work in '52 7 
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Ernest E. Sale. 

A. The Sylvania Plant-American Viscose. 
Q. Where were they working1 
A. American Viscose. 
Q. -While you were· working there did you see Mr. Hayden 

and Mr. Eubank and hear any conversliltion between them, 
and if so what 1 

A. Well, he used to bring-Mr. Eubank used to bring cake 
right often, a slice of cake where his wife sent Mr. Hayden, 
and a number of times Mr. Eubank asked Hayden to take him 

so and so places. It seemed like he couldn't go 
page 137 ~ anywhere without Hayden. 

Q. He couldn't go anywhere without Hayden. 
A. That is the way it seemed, as far as taking trips. 
Q. What about this cake1 
A. Eubanks' wife always sent Hayden a piece of cake or 

something like that. 
Q. Did she ever send you any? 
A. No. 
Q. Did you ever know of her to give anybody else any? 
A. Sometimes Jim would have a piece for somebody, but it 

looked like there was always a special piece of cake for Hay
den. 

Q. Did he tell him in your present who sent him the cake~ 
A. He said the old ladv. -
Q. Do you know whether Mr. Hayden is working at the 

plant now1 
A. No, sir. 
Q. ""When did he stop working there? 
A. I wouldn't like to say for sure, I believe it ·was some

where around 1955-somewhere around that time. 
Q. \~There was he working in 1958, in March of '581 
A. Well, he had his garage up here on Route 2, about 

seven miles up the road. 
Q. Did you see Mrs. Hayden in the month of 

page 138 ~ March '58 in Mr. Hayden's place-Mrs. Eubank~ 
A. I don't say it was in March, it may have 

been, but I have seen her and Mr. Eubank, which is her hus
band, at Hayden's Garage several times. 

Q. Do you know for what purpose they were there? 
A. A lot of times Mr. Eubank would want Hayden to go to 

the beach or make plans to go up to the mountains on Sunday 
in his car,. or somewhere like that. 

Q. Did you hear him make that request of Mr. Hayden 1 
A. Yes, sir. 
Q. How late in '58 was that? 
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H ernuin, Hall. 

A. I wouldn't like to say for. sure. 
Q. Do you recall when Mrs. Eubank left home 7 
A. It must have been somewhere in May or s·omething like 

that, or latter part of April of '58; I reckon somewhere 
around that. 

Q. Did you have any conversation with Mr. Eubank after 
she left7 

A. Yes, it was a few days or inay be a week after she had 
left. 

Q. What did he say, if anything~ 
A. He was telling me she was gone and telling me that 

he knew it had been going on for a long time, and reckoned 
it was as much his fault as anybody else's. · 

· Q'. And ~hat was a few days after she left 7 
page 139 r · A. It was a. few days ·or a week, something 

like that. 
Q. And you don't recall how long before she left it was 

that you last saw her7 
A. No, I don't remember. 

HERMAN HALL, 
another witness for the defendant, being first duly sworn, 
was examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Beazley: 
Q. Will you please state your name, residence and occu-

pation 7 
A. Herman Hall, \V"oodford, laborer. 
Q. Where do you work, Mr. Hall 7 
A . .Sylvania. · 
Q. Were you working there in 1952 and 1953 ~ 
A. Yes, sir. . 
Q. Are you acquainted with Mr. J a.mes Eubank and Mr. 

J a.mes William Hayden~ 
A. Yes, sir. . 
Q. ·were they working at Sylvania Plant while you were 

working there~ 
A. Yes, sir. 

Q. What time was Mr. Hayden working there 7 
.page 140 r A. Mr. Hayden was there in '50-'53, back in 

there. 
Q. Did you ever hear any conversation between Mr. Eu-
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John Dillon. 

bank and Mr. Hayden while you were working up there, and 
if so, what was iH 

A. I have heard them talking about different things. 
Q. ·what did you ·hear them talking about~ 
A. All about Jim and Hayden going to the beaches to-

gether. 
Q. Who would ask who to go~ 
A. Mr. Eubank would ask Billy. 
Q. To take him to the beach? 
A. That is right. 
Q. Did you ever see them together going to the beach~ 
A. I never have seen them, no. 
Q. Do you know whether or not they went to the beach 

together~ 
A. I don't know, I never have seen them; I have heard 

Jim ask Billy to them at his place of business at the 
garage. 

Q. Did he have his wife ·with him when he asked him? 
A. He had his· wife with him. 
Q. How long before March 23, 1958, was that? 
A. That must have been in '57. · 
Q. You have heard him do that since th_ey worked-

, Mr. Ra"ivli:hgs: I have sit here and listened 
page 141 r to Mr. Beazley to see how he would act, and how 

far he would go in leading his witness-
The Court: All right, it is leading. . 
Mr. Rawlings: I didn't want to delay the case with ob

jections-
Mr, Beazley: You know how to stop me. 
Mr. Ra.wlihgs: Well, it 'just takes up time and e_very

tl1ing. 
Mr. Beazley: ·witness with you. 
Mr. Rawlings: No questions . 

• • • • 

JOHN DILLON, 

• 

another witness · for the defendant, being first duly ·sworn, 
was examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr.~Beazley: 
Q. ''Till you please state. your name, residence and occu

pation? 
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John. Dillon. 

A. Well, my name is John Dillon, I live at 216 Powell 
Street, Fredericksburg, and my trade . is body and fender 
mechanic. 

Q. Mr. Dillon, where did you work in March '58'? 
A. Well, I was working part time for Mr. Hayden. 
Q. Where was that~ 

A. That was up here on that road that turns 
page 142 r toward Guinea on Route 2. 

Q. Do you know Mr. James Eubank? 
A. Yes, sir. 
Q. Do you know his wife? 
A. ·well, I have seen her. 
Q. Did you know her by sight? Did you know when you 

saw her who she was? 
A. Yes, I know her pretty much. 
Q. Did you see Mr. and Mrs. Eubank and Mr. Hayden at 

Mr. Hayden's place ·Of business just prior to the 23rd of 
March, 1958 ? 

A. I have seen them around there several times in F'eb
ruary and March. 

Q. Did you see them in March? 
A. I cannot recall the exact date, but I am pretty sure 

right around March, it was in there. 
Q. Do you know about the time she left home·,? 
A. Yes, I heard something about it the time she left

about that time. 

Mr. Rawlings: I object to what he heard. 
The Court: You have enough testimony here about when 

she left. 
Mr. Beazley: I know, but I have to hook that up vvith 

something else. . · 

Q. Did Mr. Eubank come to the-

page 143 r Mr. Rawling: Now Mr. Beazley, that certainly 
is leading. 

Q. Please state whether or not Mr. Eubank

The Court: I object to that too, it is leading. 
The Court: That is not leading. "\Vb.ether or not." 

Q. Please state whether or not you saw Mr. Eubanlf at Mr. 
Hayden's place of business after Mrs. Eubank had left home 
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Thomas M. Hayden. 

and if you heard any conversation between them and if so 
what you heard 1 

A. Well, I don't know what time she left, but I had seen 
him without her and seen him looking for Mr. Hayden and 
wanted to go some pla.ce. Several times they had been there 
after him to come up to supper, but I don't know the date she 
left. 

Q. Do you know the last time you saw her 1 
A. Like I said around the first ·of March or last part of 

February. 
Q. Did you at that time have an opportunity to observe 

her~ 
A. Ob, yes, I was working and she walked right by me. 
Q. Please state to the jury whether or not you detected 

anything unusual about her and if so what~ . 
A. No, I didn't see anything unusual about her, 

page 144 ~ she just looked like a normal person to me . 
.. ' 

Mr. Beazley: Your witness. 
Mr. Ra,vlings: No questions. 

By the Court: 
Q. M.r. Dillon, do you know when it was Mrs. Eubank was 

at Hayden's~ 
A. Do I know what date it was~ 
Q. Yes, sir. 
A. No, sir, I can't recall. 
Q. Do you know what month 1 
A. Yes, sir. 
Q. v\That month 1 
A. It was the latter part of February or first part of 

March. Of course, I had seen him all during that winter there, 
I mean off and on in 1958. 

• • • • • 
THOMAS M. HAYDEN, 

another witness for the defendant, being first duly sworn, 
was examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Beazley: 
Q. Please state your name, residence and occupation? 
A. Thomas M. Hayden-T. M. Hayden, I live at 1305 Blake 
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Thomas M. Hayden. 

, Road, Fredericksburg, I am an attendant at a 
page 145 r service station. 

. T._ Eubank1 
A .. Yes, sir. 

Q. Mr. Hayden, are you acquainted with James 

Q. Were you acquainted with his wife, tha.t is the wife 
he had in 1958 7 

A. I knew here~I have seen her, I really didn't know her 
personally. 

Q. You knew her by sight 1 
A. Yes, sir. 
Q. Are you related to Mr. James 'Villiam Hayden, here? 
A. Yes, sir, his brother. 
Q. Y·ou are his brother. Please state whether or not you 

have seen Mr. and Mrs. Eubank and your brother together 
during the year 1958, and if so where and under what con
ditions you saw them 1 

A. I have seen them together on several occasions. I cannot 
swear it was in '58, but I have seen them at the ra.ce track 
in Fredericksburg, the three of them together; I have seen 
them in the Victoria Theatre, the three of them together, and 
they would always have Mrs. Eubank in the middle. 

Q. Do you know when she left home 7 
A. I don't know the exact date. 
Q. Do you know the approximate date 7 

A. I have heard some of them say. 
page 146 r Q. How long was it before you saw her the last 

time? 
A. I couldn't rightfully say. 
Q. You haven't any idea? 
A. No, sir, a couple of months before that I think she was 

down in the shop when I was there. · 
Q. In the shop. What shop? 
A. At the shop. 
Q. Whose shop 1 
A. James! 
Q. You saw her a couple of months~ 
A. It was a couple of months or so, I am not exact1~; sure. 
Q.. Tell us again how would they travel when they went 

out? 
A. I have seeh them at the races and in the theater, the 

three of them sitting together and she would always be sitting 
in between them. · 

Q. Please sta~e whether or nof you have seen your brother 
with her alone? .. ·. 
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Sallie Covington. 

A. No, sir, never. 

Mr. Beazley: Witness with you. 
Mr. Rawlings: No quesHons. 

• • • • 
page 147 } MRS. SALLIE COVINGTON, 

another witness for the def en(iant, being first 
duly sworn, was examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Beazley: 
Q. Mrs. Covington, will you please state your name and 

your residence and occupation 1 · 
A. My name is Sallie Covington, 4424 C Street, S. E. Wash-

ington, D. C. 
Q. And I assume you are
A. I do house work 
Q. You keep house 1 
A. I keep house; I don't do much of that because I have 

heart trouble. 
Q. Mrs. Covington, will you state whether or not you are 

acquainted with Mr. James Hayden, here? 
A. Yes, sir, I am. 
Q. Are you acquainted with Mr. James T. Eubank? 
A. Yes, sir, I am, he was once my son.in law. 
Q. Was Margaret Eubank your daughter? 
A. My daughter, she was my daughter. 
Q. Is your daughter, I say. 
A. She is my daughter. 
Q. Mrs. Covington, while they were married did you have 

occ:asion to visit in their home in Caroline Countv? 
~~™} ~I~. . 

Q. When was the last time you visited in their 
home? 

A. Two weeks before she left. 
Q. What was the condition in the home at that particular 

time, that is with regard to the relationship between Mr. and 
Mrs. Eubank? · 

A. Mr. Eubank was always cmarrelling with her, saving 
that he didn't want somebody sitting around doing nothing 
and he working and eating up his food. He found fault with 
everything; he picked flaws when she fixed the meals. He 
will tell you he did. 
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Sallie Covington. 

Q. Turn around and face the jury. 
A. And she also raised hogs and Jim used to sell one to 

one of my neighbors there in Washington every fall, and 
he would bring it up there dressed. 

Q. Did you hear any conversation between Mr. and Mrs. 
Eubank on your visit there and tell the Court and jury what 
you heard~ ~ J 

A. °'IV-hen I stayed there four weeks-,-two weeks before 
Little George was born-

Q. Mrs. Covington, I am not interested in what happened 
twenty years ago. 

A. He brought home some flour and she burned it up in 
the cook stove-

Q. °'IVhen was that? 
page 149 r A. That was before George was born, I stayed 

there two weeks before he was born and two weeks 
after he was born. 

Q'. I understood you to say a moment ago that you visited 
there about two weeks before she left, is that correct~ 

A. Yes, sir. 
Q. Did you hear any conversation between them at that 

time, and if so whaH 
A. Mr. Eubanks said that he wanted her to go, he didn't 

want somebody there ea.tin~ up what he worked for, and he 
wished she would get out; that he could have married another 
woman before he married her, and he wished he had her. 
He told her that before when I was here, he sure did. 

Q. How long did you visit on that occasion~ 
A. I went on Saturday and left on Y1,T ednesday evening 

and °'IVilliam told nie that Jim said he-

Mr. Rawlings: I object to what somebody else told her. 

Q. Don't tell what you heard William say. 
Now, after that visit, when did you see your daughter 

next? 
A. Later. 
Q. The next time after your visit down here two weeks 

before she left. 
A. She came to my house on the following Sunday. 

Q'. Who brought her there? 
page 150 ~ A. Jim Eubank brought her there, he drove his 

truck and brought a load' of wood, and brought 
Billy with her and my son went. back with them. 

Q. Did you have any conversation with Mr. Eubank on that 
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Sallie Covington. 

visit and did you hear any conversation between Mr. and 
Mrs. Eubank? 

A. He was always, it looked. like to me, picking a fuss
picking an argument, and she told him not to start a fuss 
and he picked her up and kicked her and hit her. .She told 
him that she didn't come up there to get in a fight and fuss 
and go to the beer garden and drink. 

Q. Did he kick her? 
A. Yes, sir, he kicked her on her leg. 
Q. Tha.t was on the last visit to your home? 
A. Yes, sir, right in my cook room; I told you all about it 

before. 
Q. Yes, but this is not the same jury. 
Did she make any statement to you then after thaU 
A. She told me-

Mr. Rawlings: I 'Object to what she said, she is not a 
party to this case. 

The Court: Unless it was in Mr. Eubank's presence. 

Q. vVas Mr. Eubank there when she told you that? 
A. No, sir. 

page 151 ~ Q. But he kicked her on the leg there m your 
presence? 

A. He kicked her on the leg and smacked her too. 
Q. And that was a week or so before she left? 
A. That was a week or ten days and he went right on to the 

beer garden with my son after I had taken,,him in there and 
talked to him. I said, ''Jim, I thought you ,1would be good to 
her when she married you." I said, "It is your wife, but she 
is my daughter.'' 

Q. And from there he went to the beer garden? 
A. Him and my oldest son went to the beer garden. 
Q. When you visited your daughter two ··weeks before she 

left., did you see her in house clothes, just ordinary clothes 1 
A. Yes, sir. 
Q. Did you see anything unusual about her? 
A. No, sir, I didn't. vVhat do you mean? 
Q. Was she any larger than usual? 
A. No, sir, she wasn't any larger when she came to \Vash

ing-ton than the week aft.er that or two weeks after tha.t. 
Q. Did he complain to you at any time that his wife was 

pregnanH · 
A. No, sir, he didn't. He came to mv house one time look

ing for her after she left and when he came in, Billy brought 



108 Supreme Court of Appeals of Virginia 

Sallie Covington. 

11im a11d his youngest son, George, and when he came in ,\;e 
went out into my back ha,rd to talk He said, ''Mar~ 

page 152 r garet is gone." I said, "I don't believe it." And 
. ' · , I went in and· asked George if James knows, be
cause she would give her life to J anies, her son James, that 
he always protected her. · l said, ''Did you· go anywhere1 
·what is the trouble1 What have you done to her1· ·Have you 
run her off 1" He said, "I haven't done anything." I said, 
"Vilhere did you all go Saturday.'': He said, Hf went with 
Billy to the beach.'' ... ·I said,' ''Why didri 't ytni'_take her?'' 
He said, "It was that time ·of the nibiitli; she couldn't go.''. 

Q. Said what1 ... . _ · 
A. He said, it was that time'of the month. T guess you 

know what that is, she was menstni.ating. I ·ha:te to say it 
in front of au these men. 

Q. How long was that before she left 1 
A. She left on the next Sunday or the Sunday after that, 

I don't know which. If I had known all this was coming 
I would have wrote down '''hat was saicL 

Mr. Beazley: Take the witness.: 

CROSS EXAMINATION. 

By Mr. Rawlings: 
Q. Mrs. Covnigton, you have testified about what Mr. 

Eubank said to you about the time he came looking for his 
wife. Didn't you tell him at that time that if he knew what 
was wrong with him that he wouldn't want her back 1 . 

A. No, I didn't, absolutely I didn't-absolutely 
page 153 r I didn't, and he knO\VS I didn't. I told him-'-I 

asked him what had they done to her, and I asked 
James the same words when he .c.ame on Sunday. 

Q·. _Have you seen your daughter since she left home? 
A. Is that important 1 
Q·. Yes. 
A. Yes, sir. You all don't have _any objection to me seeing 

her, do you 1 . 
Q. No, indeed, I don't object to your seeing her, it is per

fectly all right for you to see her': \Vhere was she when you 
saw her1 

A. She was at my door knocking. 
Q. °"TJrnn was that? 
A. ·That was two weeks to Christmas. 
Q. \Vhicli Chtistmas 1 · 
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Sallie Covi11,gton. 

A. The last past two Christmas.' I didn't know ·anybody 
would have any .objection, I ·don't have but one girt and she 
is the best girl that ever walked on the face of this earth; 
she has nevei· given me any. trouble. 

Q. '¥as she by herselH · 
A. She was by herself. 
Q. What did she do then? · · ·· · __ 
A. Well she came in the house when I opened the door, she 

came in and hugged and kissed me. 1 

Q·. How long~did she stay there f 
page 154 r A. One day and one night and went away the 

· next day, but I didn't check to see what time she 
left. 

Q. December, 1959, that "tas f 
A. That was last Christmas, the last past Christmas. 
Q. That was the first time you saw her since she left home? 
A. No, sir, I have seen her other times and been ·with her 

at other times. 
Q. Since she left home? 
A. Yes, sir, since she left Mr. Eubank. 
Q. When was the first time you saw her~ 
A. I couldn't remember; I couldn't tell you, I didn't mark 

down any·. dates whatsoever. · 
Q. How long after she left home did you first see her? 
A. I couldn't exactly give a date on that. 
Q. Was it ·one week or two weeks f 
A. I guess. it was longer-I don't believe it was longer 

than that, I suppose may be it was three or probably four 
weeks. She bad a right to visit· me. 

-. · Q. How long did she stay at your house on that time~ 
A. She spent the day with me and that night. 

· Q. Do you know where she is living~ 
A. I do not; I don't know the address, but the letters is 

always mailed at Fredericksburg, and she don't miss a week 
writing. · 

page 155 r Q. How often does she come to see you? . 
A. She don't have rio certain time. She has 

been a child that has never done anything to me; I have 
never had to worry over her; she has been a good child. 

I i- .•. 

• • .. .. - . .. '· , . 
Mr. Beazley: Now, if your Honor please, I move to strike 

the evidence-the plaintiff's .evidence on the ground, first, 
that the plaintiff has not made out a case either of alienation 
of affections or of criminal conversation. 
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Taking them up in the inverse order. The Criminal con
versation. 

George Lee Eubank testified that he heard his mother and 
Hayden in the room adjoining his room, and that his brother 
was in the bed with him on one occasion and was not in the 
bed with him on another occasion. He testified, and the 

Court must take judicial notice of the testimony 
page 156 ~ of this young man at the previous hearing, at 

that time that 'William didn't get up, he didn't go 
out of that room, and I asked him a number of times and on 
cross examination he testified to that; and he further testified 
that he was confused, but his testiony is diametrically oppo
site from what it was at the last hearing before this Court, 
and this Court wrote its opinion and based its opinion on the 
testimony of those two boys. 

Now, the testimony today is more in conflict than it was 
before. 

Before, William H. Eubank testified that he was in the room 
by himself, that his brother •vas not in that room and that he 
got up and went to that door, and that there was ·only one 
time he ever heard anything. Today he comes here and says 
his brother was in the room, and his brother attempts to 
corroborate him. If what he has told us at this trial is true, 
then what he told us at the other trial was a lie. 

Mr. Eubank shows conclusively that he has ma.de a state
ment at one hearing,· he testified before, and this 

page 157 ~ Court will t.ake notiee of that, because it had it 
in its opinion; he testified that he saw them on 

two occasions within ten days after she left him on the 23rd 
day of March, 1958, and today he comes here and says that 
Jrn saw her once in ten days aft.er she left, two or three days 
after she left, and he saw her the other time after the trial 
we had a year ago. 

Now, that is an inconsistent statement and all he savs in 
response or explanation of that is I don't. remember. " 

In addition to that he went on the stand in Fredericksbur~, 
Virg-inia on .July 8, 1958, and testified under oath that he 
hadn't seen his wife from the time that she left up until that 
date. 

Now, that is perjured testimony and can only be that, I 
suhmit. 

That is the only testimony :vou can convict this man on of 
criminal conversation. 

The Court: Mr. Beazley. I think vou i:ire nrobablv rig-ht 
as to the criminal c:onvers'ation part of the thing heca.us.e I 
don't think anybodv could believe those two boys that testi-
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fied; they testified to so many various and con
page 158 t tradictory things that you cannot believe them. 

But, I would only strike that part of the evidence, 
I am going to submit it on the alienations of affections. 

Mr. Rawlings: Now, y.our Honor, it is apparent that your 
Honor, based on his opinion in setting aside the verdict in this 
case, and from his observation of the witnesses in the first 
case, has formed the opinion, which is apparently concurred 
in by Mr. Beazley, or Mr. Beazley has formed the opinion, 
which is concurred in by your Honor, that these boys are 
not telling the truth. 

The Court: I think that is the truth. 
Mr. Rawlings: I submit to your Honor, and I say this in 

all seriousness, and I haven't practiced law very long, but 
I know, and I have read the cases, that when there is a con
flict in the evidence it doesn't matter whether they are com
pletely at variance, they may be in conflict at various points, 
that unless the point is settled that there is no criminal 
conversation or adultery that it has got to he submitted to the 

jury. The Court only takes the case away from 
page 159 ~ the jury when there is no doubt, but when there is 

a conflict in the evidence as to ·whether there was 
adultery or not, then it is for the jury to say. 

The Court: You have got to produce the evidence of some
body that manifestly is not lying. They didn't testify to the 
same thing on cross examination as they did on direct 
examination. 

Mr. Rawlings: That is for the jury to decide and not for 
vour Honor. 
" The Court: Then, moreover it is absolutely incredible 
that those boys would let anything like this happen and not 
i1mnediately bring it to their father's attention. One was a 
man and the other was almost a man. I think it is incredible. 

Mr. Rawlings: That is not up to you to decide. 
The Court: I am going to decide it because I would have 

to set the verdict aside if they brought in a ve1rdit. 
Mr. Rawlings: I would prefer your Honor doing that. 
The Court: I am going to let it go to the jury on alienation 

of affections. 
page 160 t Mr. Rawlings: I think your Honor is being un

reasonable and I will except to your ruling and see 
what happens. 

The Court: All right, sir. 
Have you got any instructions? 
Mr. Rawlings: Your Honor, the instructions I have in re

gard to criminal conversation I am going to let it go in the 
record that I have offered them. 
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The Court: All right, you can offer them and I will refuse 
them. 

Mr. Rawlings: Here are my remaining instructions. In
struction P-2, P-4 and P-7 were offered and refused by the 
Court on the ground that there was :rio evidence to support 
them, and to which action of the Court the plaintiff, by counsel, 
objects and excepts. · 

The Court: Mr. Beazley, what have you to say about his 
instructions? 

Mr. Beazley: You cannot have exemplary damages unless 
there is criminal conversation. 

The Court: I think your instructions are all right. 
Mr. Rawlings: Your Honor, I am going to object to one of 

his. 
page 161 r The Court: Which one are you going to object 

to? 
Mr. Rawlings: Six. 
The Court: What is the matter with six? 
Mr. Rawlings: Well, that instruction should be modified 

fo the effect that the defendantis actions don't have to be 
the sole contributing cause of this alienation of affections. 
I think that is the law, that it has to be one of the causes or 
possibly one of the major causes, but it doesn't have to be the 
only ca.use. 

The Court: Read the instruction. I think that instruction 
is correct, it tells them that if he has alienated her affections. 

Mr. Rawlings: I think it ought to be headed that it 
doesn't have to be the sole cause. 

The Court: It doesn't say sole ca.use. 
Mr. Rawlings: It leaves that impression. 
The Court: No, it doesn't. The impression I get is that 

it tells them that if he alienated the affections of the plain
tiff's wife, without the collusion or connivance of the plain

tiff, and she deserted him because of of that, then 
page 162 r the defendant is liable. That is the only cause 

you have attempted to prove. 
Mr. Rawlings: I know, but Mr. Beazley has attempted 

to nrove some other reasons she left home. 
The Court: If she left for mistreatment that is a differ-

ent matter. · 
Mr. Rawlings: That could be one of the reasons, but not 

the sole reason, it could be that this man alienated lier 
affections regardless of what happened 'to-lier. · · · 

The Court: If he alienated her a.ff ectoins then you g·et 
your verdict and if he didn't you don't. ·· · '-

Mr. Rawlings: I will except to your Honor's ruling on 
that. I am going to object to your. giving Instruction 
D-6. 
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The Court: Because of what? 
Mr. Rawlings: Because I tbi1ik it is misleading and be

cause I think it ought to have something in there that his 
actions did not have to the sole cause~ 

The Court: I think his actions bad to be the sole ca.use. 
I don't think the cruelty has got anything 

page 163 r to do with the alienation of affections. 
Mr. Rawlings: Mr. Beazley is going to argue 

that she left because of some sort of cruelty or mistreatment. 
\i\Thy else would he introduce that evidence? 

Mr. Beazley: You a.re a wise man. 
Mr. Rawlings: . That is what he is going to do and if you 

are not going to let him do it, it is all right with me. 
I think the jury ought to be properly instructed. 
The Court: I don't think the cruelty has got anything to 

do with the alienation of affections. If he was good to her, 
like his evidence shows, and this man alienated her affections, 
they ought to return a verdict against him. If, on the other 
hand, he kicked her and struck her, as Mrs. Covington says; 
and that was the cause for her leaving they ought not to bring 
in a verdict. 

Mr. Rawlings: It is my understanding of the law that 
even if he kicked her and struck her, which we don't admit, 
if he alienated her affections we can still recover. 

The Court: I note your exception. The steno
page 164 r grapher has your objection. 

Now, what about his instruction 6? 
Mr. Beazley: Instruction 6, if your Honor please, the last 

pa.rt of it must be cut out where it says recover from the de
fendant for alienation of affections and criminal conversa-
tion. ·· 

The Court: Criminal conversation comes out. 
Mr. Beazley: Then where it says that the Court instructs 

the jury that the divorce should be considered to show, etc. 
If your Honor please, this may have some affect on it but it 

g:oes to show to the jury that he didn't have the affection 
for her he said he had because he filed a suit for divorce from 
her before she hardly got out of the house. So, he was glad 
to g-et rid of her. 

The Court: It seems to me this instruction is wrong. It 
comments on part of the evidence and I cannot do that. You 
have me telling them in effect,-

Mr. Rawlings: I think you probably gave it before. 
Mr. Beazley: Yes, he did, and I excepted. 

page 165 r The Court: It comments on the evidence. 
Mr. Rawlings: . I ·will note an e:x;ception to 

tliat. 
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The Court: His number 5 is all right. 

Note: Number 5 was given as amended without objection 
by counsel for the plaintiff. Instruction P-3 was given as 
offered. 

Mr. Beazley: The other one is all right if he has that right 
about punitive damages. 

The Court: I am going to cut out the punitive damages. 
Mr. Rawlings: Your Honor, I am going to except to that. 
The Court: I don't understand that the law is that you 

get punitive damages where there is no criminal conversa
tion. 

Do you know of anything to the contrary, Mr. Beazley? 
Mr. Beazley: No, sir. 
Mr. ~awlings: Of course, Mr. Beazley agrees with you 

but the cases don't bear vou or him out. 
The Court: Get me a~' Virginia case that says you can 

recover punitive damages where you only show 
page 166 r alienation of affections. 

Mr. Rawlings: In the case of Harlow v. Har
low, in that case it was a case where a man was sick and they 
took him away from his vvife and carried him to Alexandria 
and wouldn't let his wife see him, and they got hold of his· 
bank account and insurance policies and took those, and when
ever his wife would go to see him they would shut the door 
on her, and the Court held that they had alienated . his 
affections and they held that their deliberate actions entitled 
her to punitive damages. I think that is sufficient authority 
that I am entitled to punitive damages here, provided the 
jurv think I am entitled to it. 

The Court: I think I am going to limit you to compensatory 
d:rn1ages. 

Mr. Rawlings: "\V"ill you note my obiection and exception 
on the ground that the nlaintiff is entitled to punitive dam
a!tes in a case of alienations of affections, if we can prove the 
willful and wanton conduct on the pa.rt of the defendant. 

The Court: All right . 

• • • • • 

page 167 r 
• • • • • 

Mr. Rawlings: I would like to make a motion t,hat you set 
this verdict aside and grant us a new trial 
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The Court: On what grounds 1 
Mr. Rawlings: That it is contrary to the law and the evi

dence; that your Honor is in error in having struck the 
evidence as to criminal conversation. 

The Court: Well, sir, I am firmly convinced that I didn't 
make an error in striking the evidence as to criminal con
versation. I think that the evidence on tha.t is just incredi
ble, and I think I would have had to set aside the verdict if 
I had allowed it to stay in, because it is incredible for me to 
believe that those boys would not have told their father 

immediately it happened; I think tha.t is an in
page 168 ~ credible statement; and, then the evidence is so 

conflicting. 
Mr. Rawlings: Of course, I felt it was up to the jury to 

decide. 
The Court: Their evidence was in conflict with each other 

and in conflict with themselves, and, therefore, I did not com
mit an error there. 

I don't think there is any error committed in this case, it 
was solely a question for the jury to say whether there was 
any alienation of affections, and if they had brought in a ver
dict for the plaintiff I couldn't have done anything about it 
and if they brought in a verdict for the defendant I cannot 
do anything a.bout it. The evidence was in conflict as to 
whether there was anv alienation of affections. Mr. Eubank 
testified there was alienation of affections and Mr. Bruce 
corroborated him. Mrs. Covington testified to the reverse; 
she testified that Mr. Eubank beat his wife, kicked her, slapped 
her and struck her, and that was the cause of his trouble and 
why she left. 

The evidence was conflicting and I cannot do 
page 169 ~ anything about a verdict based on conflicting 

testimony, the jury resolves that. 
Mr. Rawlings: You overrule my motion 1 
The Court: I overrule your motion. 
Mr. Rawlings: And I note an exception to your ruling. 
The Court: Yes, sir. 

* - * 

A Copy-Teste: 

H. G. TURNER, Clerk. 
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