


IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND.

Record No. 5221

VIRGINIA:

In the Clerk’s Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building in the City of Rich-
mond on Wednesday the 21st day of September, 1960.

PETROLEUM TRANSIT CORP. OF VA, Appellant,
aganst

COMMONWEALTH OF VIRGINIA, EX REL., ETC,
' Appellee.

From the State Corporation Commission

Upon the petition of Petrolenm Transit Corporation of
Virginia an appeal of right is awarded it by ome of the
Justices of the Supreme Court of Appeals on September 21,
1960, from an order entered by the State Corporation Com-
mission on the 12th day of April, 1960, in a certain proceeding
then therein depending entitled: Application of Rudolph D.
Stewart for transfer of Petroleum Tank Truck Carrier Cer-
tificate ; upon the petitioner, or some one for it, entering into
hond with sufficient security before the clerk of the said
Corporation Commission in the penalty of three hundred
dollars, with condition as the law directs.
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From the State Corporation Commission

Tpon the peflhon of Oil Transport, Incorporated, an appeal
of right is awarded it by one of the Justices of ’rho Suprenie
Court of Appeals on September 21, 1960, from an order
entered by the State Corporation Commission on the 12th
day of April, 1960, in a certain proceeding then therein
depending entitled: Application of Rudolph D. Stewart for
transfer of Petroleum Tank Truck Carrier Certificate: upon
the petitioner, or some one for it, entering into bond with
sufficient security before the clerk of the said Corporation
Clommission in the penalty of three hundred do]]are w1fh con-:
dition as the law directs. -
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RECORD

Office of Commerce Counsel Jan. 25, 1960,
State Corporation Commission Virginia

COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

APPLICATION FOR THE SALE OR TRANSFER OF
CERTIFICATE OF PUBLIC CONVENIENCE AND
NECESSITY PETROLEUM TANK TRUCK
CARRIER.

Portsmouth, Virginia
January 23, 1960.

To the State Corporation Commission of Virginia:

Rudolph D. Stewart, the holder of certificate No. 15 and
Reliable Transport of Virginia, Incorporated, the proposed
purchaser or vendee of said certificate, respectfully request
that authority be granted said owner of Certificate No. 15 to
sell or transfer all.... rights, title and interest under sajd
certificate to the said vendee or purchaser, and for the purpose
of enabling the Commission to determine whether sajd re-
quest should be granted, submit the following information:

1. (a) Name of Owuner or Vendor Rudolph D. Stewart
(b) Address of Owner or Vendor, 2000 Phyllis Drive,
South Norfolk, Va. ,
2. (a) Name of Purchaser or Vendee, Reliable Transport
of Virginia Incorporated. _
(b) Address of Purchaser or Vendee, Post Office Box
394, Portsmouth, Va. -
(¢) Classification (corporation, individual or partner-
ship) Corporation. :
1056 (d) If a corporation, when was it organized? December
Who is the President? William F. Beal, Jr. of Portsmouth,
Va. .
" Who is the Secretarv? Anmie E. Cooper of Raleigh, N. (.
(e) If the vendee or purchaser is a partnership, subniit
and mark as Exhibit A, a copy of the partnership agreement
»

’
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and as Exhibit B, a list of the individuals composing the
partnership. ' '

3. If the sale or transfer requested is allowed will the
operations to be conducted by the vendee or purchaser be in
accordance with rules and regulations of the State Corpora-
tion Commission, governing the operation of Petroleum Tank
Truck Carrier? Yes.

4. Are the owner or vendor and vendee or purchaser fa-
miliar with the provisions of rules relating to the filing of
fiscal report on cessation of operation? Yes.

5 Will the owner and vendee or purchaser, jointly, bind
themselves to see that said rules are complied with imme-
diately on being advised that transfer is granted? Yes.

6. Will the vendee or purchaser furnish before beginning
operation, liability and property damage insurance or surety
bond, covering all vehicles to be operated? Yes.

7. Does the vendee or purchaser desire to adopt the tariff
of the owner or vendor on file with the State Corporation
Commission? No. '

8. If the vendee or purchaser does not desire to adopt the
tariffs of the owner or vendor, on file with the State Cor-
.poration Commission, there must be filed as Exhibit C, three
copies of the proposed tariff.

0. When is it desired that the sale or transfer become ef-
fective? Before March 7, 1960 if possible.

10. Attach as Exhibit D, the original Certificate proposed to

be transferred.
page 2% 11 Is the proposed sale or transfer being made

_ “in any way for the purpose of hindering, delaying

or defrauding creditors? No.

Given under our hand this 23 day of January, 1960. _
(Owner or Vendor) RUDOLPH D. STEWART

(Vendee or Purchaser). Reliable Transport of Virginia, Ine.
WILLIAM F. BEAL, JR., Pres.

County
City of Norfolk, to-wit:

1, Helen L. Gentry, a notary public in and for the County
(City) aforesaid in the State of Va. do hereby certify that
Rudolph D. Stewart and William F. Beal, Jr. whose names
are hereunto subscribed, personally appeared before me this
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day in my said County (City), and having been- duly sworn,
made oath and say that the matters and things stated and set
forth in the statements hereunto, attached are true and cor-
rect, and further says that all questions or requests have been
answered or complied with as fully as possible.

Given under my hand this 23 day of Jan., 1960.

HELEN L. GENTRY
Seal Notary Public.

My commission expires on the 22 day of April, 1963.
page 3 } Exhibit ¢“C.”?

Vendee or purchaser will join tariff of Virginia Tariff
Bureau, Inc., Agent, publishing for Virginia Tank Truck
Carriers.

page 4} COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION -

CERTIFICATE OF PUBLIC CONVENIENCE AN
NECESSITY :

PETROLEUM TANK TRUCK CARRIER NUMBER 15.

Rudolph D. Stewart, Norfolk, Virginia having been found
qualified and agreeing to comply with the laws of this Com-
monwealth and with the rules and regulations of the State
Corporation Commission lawfully applicable, in accordance
with Chapter 632 of the Acts of General Assembly of 1952,
(Chapter 12.2, Title 56, Code of Virginia), is hereby granted
a Certificate of Public Convenience and N ecessity to operate
motor vehicles as a Petroleum Tank Trnck Carvier from the
point or points of origin which were used in such transporta-
tion by said carrier prior to April 4, 1952, namelv: South
Norfolk and from such additional point or points of origin as
the subsequent transfer of said carrier’s source of supply
may require. )

- Dated at Richmond, this 15th day of September 1952.
STATE CORPORATION
COMMISSION
H. LESTER HOOKER, Commissioner.

‘
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page 55 COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
RICHMOND, 9 T

SUPPLEMENT NO. 2 TO. CERTIFICATE OF PUBLIC
CONYENIENCE AND NECESSITY

PETROLEUM TANK TRUCK CARRIER NUMBER 15.
Rudolph D. Stewart, Norfolk, Virginia -
Certificate No. 15 is supplemented by the additional origin
points of: :
Broadmoor (letter 8-9-55, file P-22053)
American Oil Refinery near Yorktown (order 1-20-60 File
P-22053). - ‘ :
Dated at Richmond, this 20th day of January 20, 1960.

(This supplement cancels STATE CORPORATION COM-
MISSION Supplement No. 1). . '

H. LESTER HOOKER, Commissioner.

[

page 6} COMMONWEALTH OF VIRGINIA
_ STATE CORPORATION COMMISSION

AT RICHMOND, JANUARY 25, 1960.
CASE NO. 14673.

Applicati‘on of
RUDOLPH D. STEWART

For transfer of Petrole.um Tank Truck Carrier qutiﬁca.te

Application having been made to the State Corporation
Commission by Rudolph D. Stewart to transfer Certificate
No. 15 authorizing the operation of motor vehicles in the
transportation of petroleum products between certain points
in Virginia to Reliable Transport of Virginia, Incorporated,
and it appearing proper that this application should come be-
fore the Commission for a hearing; o



-

Petroleum Transit Corp. v. Commonwealth of Va.
Oil Transport, Inc., v. Rudolph D. Stewart

IT IS ORDERED, That the application be, and it is hereby,
docketed for hearing before the State Corporation Commis-
sion in its courtroom in the Blanton Building in the City of
Richmond at 10:00 o’clock, a. m., on February 25, 1960.

IT IS FURTHER ORDERED, That the applicant serve
notice of the date of the hearing of the application on any
officer or owner of every petroleum tank carrier in the State
of Virginia, which notice shall advise of the application for
a certificate of public convenience and necessity, the time and
place of hearing and shall be served at least twenty days prior
to the hearing date.

IT IS FURTHER ORDERED, That the applicant have
published at least once in a newspaper having general circnla-
tion in the Cities of Richmond and Sonth Norfolk, Virginia,
and in York and Nansemond Counties, Virginia, a notice to
the public advising of the application, the date of the hear-
ing and that all interested parties should appear hefore the
Commission at the time and place assigned for the hearing
and said notice shall be published not later than ten days prior
to the hearing date. ' '

A True Copy

Teste:
N. W. ATKINSON
Clerk of State Corporation_.
Commission.

page 7} COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

APPLICATION OF RUDOLPH D. STEWART.
CASE NO. 14673.

In Re: Application for transfer of petroleum tank
truck carrier certificate.

Present: Commissioners Ralph T. Catterall (Chairman)
H. Lester Hooker, Jesse W. Dillon. (Commissioner Hooker
presiding)

Appearances: W. C. Seibert, Commerce Counsel for the
Commission.
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Margaret P. Wootton, Official Court Reporter, State Cor-
poration Commission, Richmond, Virginia.

Date heard March 14, 1960.

page 8}  Commissioner Hooker: Mr. Seibert, you have a
‘ statement you wish to make?

Mr. Seibert: If it please the Commission, this is an ap-
plication to transfer a petroleum tank truck carrier ecertifi-
cate issued by this Commission to Rudolph D. Stewart to
Reliable Transport of Virginia, Incorporated. Senator Gor-
don F. Marsh asked for the case to be assigned for hearing
today, and after that assignment was made, Senator Breeden
asked that the case be postponed to a later date on account
of duties in the Legislature. Therefore, upon agréement,
the case is asked to be continued to a date that will be agreed
to jointly by them, and in order that there may not have to be
a re-publication of the notice, T would like to present at this
time Certificate of Publication of notice in the Times Dispatch
of Richmond on February 5th, Certificate of Publication in
The Daily Press of Newport News on February 6th; Certifi-
cate of Publication in the Virginian Pilot of Norfolk on
February 6th, and Certificate of Publication of notice in the

Suffolk-News Herald on February 8th. Also I
page 9 } would like to offer copy of notice sent to all petro-
leum tank carriers.

I would also like to ask that the names of Mr. Robert
Barton and Mr. John C. Goddin be put in the record as
objectors, and that they be furnished with a copy of any
orders that may be entered.

Commissioner Hooker: The notices will be received as
Exhibit A and the names of counsel entered as asked.

Mr. Seibert: Now we have to decide on the date of post-
ponement.

Commissioner Hooker: All right, what date do you sug-
gest? _

Mr. Seibert: How about April 12th, 19607

Commissioner Hooker: That would be satisfactorv.

Chairman Catterall: Suppose before we enter the order,
vou sece if everyone agrees on that date.

Commissioner Hooker: The Commission will wait until
vou advise us as to the date and we will then set it for the
day that is convenient for all parties.

Note: Case. by agreement of counsel, later set for hearing
April 12th, 1960 at 10 A. M. ’
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page 10} COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

AT RICHMOND, MARCH 14, 1960.
CASE NO. 14673,

Application of
RUDOLPH D. STEWART

For t,ransfer of Pétroleum Tank Truck Carrier Certificate.

At the request. of -counsel for the applicant, and f01 good
cause appearing;

-IT IS ORDERED, That the hearing ‘of this matter be, and
it is her eby, contmued before the Comnnsqon in the Blanton
Building in the City of Richmond at 10:00 o’clock, a. m.,
on Aprll 12, 1960.

A True Copy.
Teste:

N. W. ATKINSON
Clerk of State Corporation
Commission.

page 11 } COMMONWEALTH OF VIRGINIA
DEPARTMENT OF HIGHWAYS
RICHMOND 19, VA.

Transfer of Certificate of Pubhc Convenlence and Necessity
as a Petrolenm Tank Truck Carvier—Reliable Transport of
Virginia, Inc Portsmouth, Va. Case No. 14673.

Office of Commeree Counsel Apr. 4, 1960. |
Virginia State Corporation Commissjon.

April 1, 1960.
State Corporation CO]T]]]]ISSIO]]

‘Box 1197
Richmond 9, Virginia
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Gentlemen:

We are enclosing Form T & P 13-A, in duplicate, showing
approval of equipment proposed for use by the above styled
applicant requesting a Certificate as a Petroleum Tank Truck
Carrier. )

This equipment is approved subject to the following condi-
tions:

““This approval is based on the vehicle or vehicles involved
not exceeding the statutory weight limits allowed by Section
46:334 of-the Code of Virginia. In mno case is this approval
to apply to the operation of any equipment over any road
or bridge in excess of the legal posted weight limits.”’

Sincerely,

J. P. MILLS, JR.
Traffic and Planning FEngineer.

0B

Ine.

Cy: Mr. Gordon F. Marsh
Attorney and Counselor at Law
210 Law Building
Portsmouth, Va.

page 12 } T&P—I13-A ' Sheet 1

COMMONWEALTH OF  VIRGINIA
DEPARTMENT OF HIGHWAYS

CASE NO. 14673.

APPLICATION FOR CERTIFICATE OF PUBLIC CON-
VENIENCE AND NECESSITY BEFORE THE STATE
CORPORATION COMMISSION, UNDER THE PETROL-
EUM TANK TRUCK CARRIERS ACT TITLE 56 CHAP-
TER 2.2 OF CODE OF VIRGINIA.

To Department of Highways, Richmond Virginia

Name of Applicant Reliable Transport of Virginia, Incor-
porated. S

Business Address (street and number) 214 X, Ocean Drive, -
Portsmouth, Va. : :

City or Town and County ..,




Petroleum Transit Corp. v. Commonwealth of Va. 11
Oil Transport, Ine., v. Rudolph D. Stewart

Applicant Desires Approval on Following Motor Equipment.

(List the maximum size and weight of each type of vehicle
which will be used by applicant in this case).
*MAXIMUM

TYPE OF VEHICLE GROSS
{Truck, Tractor LOADED

Semi-Trailer or  WEIGHT LENGTH  WIDTH HEIGHT NO. OF
NO. Truck Full Trailer) (Pounds) (Feet) (Fect) (Feet) AXLES
1. Tractor 56800 16°-10 8-0  7-10 ~ Single
2. Tractor 56800 16-10 8.0 77-10 do
3. Tractor 56800 16’-10 8-0 7’-10 do
4. Tractor 56800 16’-10 80 77-10 do
9. Tractor 96800 1610 &0  7-10 do
6. Tractor . 56800 16%-10 8-0 7-10 do
7. Tractor 56800 16°-10 8-0 7-10 do
8. Tractor 56800 16’-10 711 7-10 do
9. Tractor 56800 16-10 7-11 7-10 do
10. Tractor 956800 16’-10 711 7-10 do
11. Tractor 56800 16’-10 711 710 do
12. Traector 56800 16%-10 7-11 7-10 do
13. Tractor 56800 167-10 711 7-10 do
14. Tractor 56800 16°-10 77-11 7-10 do
15. Tractor 56800 16’-10 711 7-10 do

Petroleum Tank Truck Carrier

This approval is based on the vehicle or vehicles involved
not exceeding the statutory weight limits allowed by Section
46-334 of the Code of Virginia. In no case is this approval
to apply to the operation of any equipment over any road or
bridge in excess of the legal posted weight limits.

*Weight of Vehicle and Load.

(Signature) RELIABLE TRANSPORT OF
' VIRGINTIA, INCORPORATED
By W. F. BEAL, JR.
Title President
Date February 2, 1960.

Approved—as noted above
DEPARTMENT OF HIGHWAYS
By J. P. MILLS, JR. - ‘

Traffic and Planning Engincer.

Date of Approval April 1, 1960
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ORIGINAL AND TWO C(.)PIES MUST BE FILED TO-
GETHER WITH ONE COPY OF STATE CORPORATION
COMMISSION FORM MC-32

page 13 | T&P-13-A

Sheet 2

COMMONWEALTH OF VIRGINIA
DEPARTMENT OF HIGHWAYS: -

CASE NO. 14673."

APPLICATION FOR CERTIFICATE OF PUBLIC CON-
VENIENCE AND NECESSITY BEFORE THE STATE
CORPORATION COMMISSION, UNDER THE PETROL-
EUM TANK TRUCK CARRI]LRS ACT TITLE 06 CHAP-
TER 2.2 OF CODE OF VIRGINIA.

To Department of Highways, Richmond, Virginia.:

Name of Applicant Reliable Transport of Virginia, Incm-
porated.

Business Address (street and, _number) 214 E. Ocean Dnve,
Portsmouth, Va.

City or Town and Count\

Applicant Desires Approml on FollowinO‘:Motor Equipment

(List the maximum size and w eloht of each type of v ehlcle
which will be used by applicant in: ‘rlns case).

“TYPE OF *MAXIMUM
VEHICLE GROSS
{Truck, Tractor LOADED
Semi-Trailer or WEIGHT LENGTH WIDTH HEIGHT NOQ. OF
NO. Truck Full Trailer) (Pounds) . (Feet) (Feet) (Feet) AXLES
1. Tr actOJ Semi-trailer 56,800 . 44’-0 8-0 8-3 4
2. - do - 56,300 - 46’-3 7-11 940 4
3. do - 56,800  45-0 711 90 4
4, do 56,800~ 45-9 - &-0 8-7 4
5. do - . 56,800 429 8-0 &10 4
6. ~do . 56,800 454 8-0 8-9 4
7. do 56,800 47--10 710 &-6 4
8. do 56,800 46-4- &-0. 9-3 4-
9. ' do 56,800 43-5 8-0 8-11 4
10. do 54,330 369 711 811 4
11. do 56,800 430 79 &5. 4
12. do 56,800 -43-0 7-9 8-5 4
3. do 56,800 44’-3 711 84 4 .
14. do 56,800 - 48’-0 7-9 8-7 4
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Petroleum Tank Truck Carrier '

This approval is based on the vehicle or vehicles involved
not exceeding the statutory weight limits allowed by Section
46-334 of the Code of Virginia. In no case is this approval
to apply to the operation of any equipment over any road
or bridge in excess of the legal posted weight limits.

¥Weight of Vehicle and Load.
(Signature)

RELIABLE TRANSPORT OF
VIRGINIA, INCORPORATED
By W. F. BEAL, JR. :
Title President. :

Date February 2, 1960.
Approved—as noted above.
DEPARTMENT OF HIGHWAYS
By J. M. MILLS
Traffic and Planning Engineer.

Date of Approval April 1, 1960.

ORIGINAL AND TWO COPIES MUST BE FILED TO-
GETHER WITH ONE COPY OF STATE CORPORATION
COMMISSION FORM MC-32.
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page 15} COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

APPLICATION OF
RUDOLPH D. STEWART

For transfer of Petroleum Tank Truck Carrier Certificate.

This case, having been continued from March 14th, 1960
to this date, April 12th, 1960 at 10 A. M., comes on for hear- -
ing at 10:20 A. M. due to delay of Senator Breeden, who
had plane trouble and was unable to get to the Courtroom on
time.

Present: Commissioners Ralph T. Catterall (Chairman)
H. Lester Hooker, Jesse W. Dillon (Commissioner Hooker
presiding).

Appearances: Gordon F. Marsh, Counsel for Applicant.
Robert T. Barton, Jr., Counsel for Virginia Tank Truck
Carriers Association, objector. \
page 16 }  Edward L. Breeden, Counsel for Oil Transport
of Norfolk, Objector.
John C. Goddin, Counsel for Petroleum Transit Corpora-
tion, Objector.
W. C. Seibert, Commerce Counsel for the Commission.

Date of Hearing April 12, 1960.

page 17} Commissioner Hooker: Proceed, Senator Marsh.
Senator Breeden: I feel that I should:make

some explanation as to my tardiness. R
Commissioner Hooker: Your Secretary has already done

Senator Breeden: I feel that I should explain that I was
seated abroad the Piedmont Airlines Plane ready for the
trip to Richmond and was advised that there was engine
trouble and I immediately got off and we hired a private plane
at the cost of forty-eight dollars to bring us to Richmond.

I believe it might.save the Commission some time because,
as you can see from that explanation that, Col.- Barton, :Mr.
(Goddin and I have not had time to have an exchange of ideas,
which otherwise we would have had, and I believe we will
save the time of the Commission if you would indulge us for
about fifteen minutes. ' , )

Commissioner Hooker: What is your opposition? Are you
opposing both applications?
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Rudolph D. Stewart.

- Senator Breeden: Yes, we are opposing both ap-
page 18 } plications. . ‘ .
‘ [Commissioner Hooker: What is your opposition
to the transfer? That is the case we called first.

Senator Breeden: If I might say so, we may be able to
get rid of that case if T could have some time to confer with
my colleagues in regard to this matter.

Commissioner Hooker: 10:25 A. M. The Commission will
recess for fifteen minutes.. We are in kind of a hurry hut
will recess to give you a chance to confer.

10:40 A. M. The Commission resumes its session.

~Commissioner Hooker: All right, Senator Marsh. ‘

Senator Marsh: May it please the Conrt, I represent Mr.
Rudolph Stewart in his application to sell to Reliable Trans-
port Company of Virginia, his.rights under his certificate, and
I also represent the purchaser, the Reliable Transport Com-
pany of Virginia, and Mr. Beal, its President, who lives in
Norfolk.. We have filed his application to transfer his certi-
ficate granted him and have complied with the requirements

of the law and have notified the other carriers, and
page 19 ¢ have filed the financial statement, which is deemed

S to be satisfactory, and have filed the approval
from the State Highway Department at Richmond, and have
filed the Certificate of Publication in four newspapers, and we
are here to introduce our principals and permit them to be
examined. e e . '

Commissioner Hooker: Senator Breeden, do you have anv
opening statement to make before we proceed with the evi-
dence? . : L ' -

Senator Breeden: No, sir. e o L

Commissioner Hooker: Proceed with your evidence:

page 20 | RUDOLPH D. STEWART, .. . °
a witness introduced on his own behalf, being first
duly sworn, testified as follows: - T c

DIRECT EXAMINATION. .

By Senator Marsh: .
Q. Will you please state your name?
A. Rudolph D.-Stewart.- . »

Q. Your address? -
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Rudolph D. Stewart.

A. 2000 Phyllis Drive, Norfolk, Virginia.

Q. Is that South Norfolk? :

A. Norfolk 60, Virginia. g

Q. You are the owner of Certificate 15 under the Petrol-
eum Carriers Act?

A. Yes. .

Q. What points have you been serving under this Certifi-
cate? :

A. For the last four years I have been running from
Suffolk to Virginia Beach and Norfolk locally.

Q. You had this permit at the time the law became effective
in 1951, and were therefore classified as being under the
Grandfather Clause, were you not?

A. Yes. ,
page 21+ Q. You have offered to sell and participate in
a contract arrangement, subject to the approval of
the State Corporation Commission, to sell this permit to Mr.
Beal’s Company known as the Reliable Transport of Vir-
ginia, Inc.? -

A. Yes.

Q. And you filed an application January 23, 1960 with this
Commission to permit you to do so?

A. Yes. :

Q. And notices have been introduced in evidence showing
vour compliance with the rules and regulations and that all
requirements have been met?~ -

A. Yes. "

CROSS EXAMINATION.

By Senator Breeden: ,

Q. When the Act went into effect you said you were in
business at that time? . :

A. Yes.

Q. How many tanks did you have?

A. At the time I got the Grandfather rights?

Q. Yes.

A. Two, I think it was.
page 22} Q. And you are still holding only those same
two tanks? » :

A. No. Co

Q. How many do you have?

A. Three tanks.

Q. Do you not also use your equipment to do hauling out-
side of the petroleum field? .
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Rudolph D. Stewart.

A. T have one tractor that I lease to Turner Express
Lines.

Q. And that tractor as it is is marked ‘‘Leased to the
Turner Motor Express?”’

A. Yes.

Q. And yet you use the tl actor so labeled to haul these
tanks?

A. Yes.

Q. And in your operations you have not exercised the rights
that you have equipment that makes you capable of doing
so?

A. We have exercised them to the extent we have had
business to do so.

Q. You have a tractor that you lease to Turner?

page 23} A. All of my tractors have a certificate so I can

hook them on to the tanks. If I don’t want to use

it for Turner Express I can back under a tank and haul. it,

but . business has not been so good, and I have leased it to
Turner.

Q. And, because of that situation, you are not using the
equipment you now own and propose to sell to the eYtent
of its capabilities?

A. My business has not been so good this winter, so I have
to use the tractor on the road in order to make a living.

Q. Your Certificate permits you to haul out of the Ameri-
can Oil Plant?

A. T can haul out of any oil company in Norfolk.
Q. The American Oil Company is at Yorktown?
A. Yes.

Q. That is your only supplier at Yorktown?

A. No, I don’t know.

Q. You have not hauled for them?

A. No.

Q. You have never hauled for them?
page 24} A. No.

Q. The public need for hauhuo out of that re-
finery has been supplied by other carriers among them the
objectors today?

A. As far as T know. I would not know.
Q. Thev have snpplied the equipment and personnel and
furnished that service?

Note: MHesitation by witness.
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Q. Don’t you keep up with the business you are in enough
to know who supplies 1t out of the American Refinery?

A. No, sir.

Q. That is a blank as far as you are concerned?

A. I don’t know who supplies the service.

Commissioner Hooker:- Senator Breeden, the point you
are trying to make is that he has not taken care of the needs
and your client has had to supply the service?

Senator Breeden: Yes. He has not gone in there and
rendered the service.

A. T have only had the authority for sixty days.

page 25 } Senator Breeden:
Q. You have had it as long as anyone else?

. No, T would not think so.
How about Broadmoor?
. I have hauled for Phillips 66.
You have not hauled out of there?
. T have hauled out of there.
When was the last time you hauled out of Broadmioor?
. About two months ago.
What was the amount of that?
. One or two tank loads.
. What was it,—one or two tank loads?
. It may have been one or two.
Isn’t it true that you have not hauled more than just a
few over the past five years?

A. T have hauled out of there.

Q. How many out of Broadmoor in the past five years?

A. Fifteen to twenty loads.

Q. And the only person vou haul for is Brenner
page 26 | Oil Company?
A. No.

Q. Who else do you haul for?

A. T haul for Allied Petroleum, East Coast Petroleum
located in Richmond. -
Where do you load for them?
. The Crown Central at South Norfolk.
Anvwhere else?
I load out of City Service Terminal.
When were you last in there?
Practically every dav.
That is a regular point?

@><Ob>@b>«;€>.’>@b>c§3b>
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A. Yes.

@. Out of City Service and Crown?

A. Yes.

Q. Do you haul out of Pure Ol Company?

A. T originally loaded out of Pure Oil Company, but I don’t
have any customers out of Pure Oil Company now.

Q. You don’t haul any regular customers out of Texas Oil
Company?

A. T did until this year.

CHairman Catterall: You said you only owned one tractor?

page 27} A. No, three tractors. _
Q. And one you lease to Turner Express?
A. T lease it to Turner Express part of the time.

Senator Breeden:

Q. How long have you been leasing to Turner Motor Ex-
press?

A. Three years, part time. I have been leasing to him
in the summertime and in the wintertime when the fuel oil
business got heavy I had to stop. ,

Q. He has been hauling recently? You don’t deny he was
hauling on March 4th? You did not haul?

A. T have hauled this whole winter.

Q. When the equipment is going up to Baltimore, Vou
can’t haul?

A. My tractor is out of the State two days a w ee1\~and
other times it hauls petroleum products.

Q. It runs out of Norfolk?

A. Yes.

Q. Did you get permission flom this Commlsswn to do
that?

A. T work under Turner and he attends to that.
page 28} Q. You did not attend to it?
' A. Yes. That is correct.
Q. You assumed he attended to it?
A. T assumed he had done so.

Commissioner Dillon: You did not lease your rights?
A. No, sir,

Q. Just the equipment?
A. Just the tractor.
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Senator Breeden:
Q. Just your tractor?
A. Just my tractor.

Chairman Catterall: When you said business was bad,
did you mean your business or the hauling business as a whole
was bad? .

A. T meant the whole hauling business was bad as most
of them will tell you, if they told the truth. The fuel oil
business has been bad. We have only had one good month,
which was last month when there was so much snow, but for
the other months business has been very poor.

Mr. Goddin:  Just a minute—
Col. Barton: Are you going to ask him some
page 29 } questions?
Mr. Goddin: I may have one or two questions
after Senator Marsh and I confer.
Col. Barton: I will go on then with my cross examination.

CROSS EXAMINATION.

By Col. Barton:
Q. You haul locally?
A. Locally
Q. What is the distance between the point of orwmal
destination on your deliveries?
"~ A. About fifteen miles.
Q. You were in the exemption and did not have to have
it?
A. The only time I had to have it was from Suffolk to
Virginia Beach.
Q How many times did you use that”l
A. Once or twice a week.
Q. You say business is bad?

A. Yes.
Q. There is plenty of idle eqmpment“’
A. Yes.
page 30 } Q. There is a lot of idle equipment set up down
. there? -

A. Yes, I can show you vards full of it.
Q. You only filed a tariff recently?
A. Yes. .
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Q. Only after the Commission directed your attention to
it?

A. Yes, I filed one a couple of years ago and a couple of
months ago I filed a new one.

Q. Your hauling is within the fifteen mile limit and you
have authority out of Yorktown?

A. Yes. The Refining Company has.

Q. What do you mean? Did the Refining Company make
application or you?

A. The lawyer took it for me.

Q. Do you have the certificate authorizing you to haul out

:of Yorktown?

A. I don’t know whether the Senator has it or not.

Mr. Seibert: The American Oil Company is located at
Yorktown, and when they went there, all of the
page 31  carriers were given the authority. Nobody op-
posed anyone. Everybody was granted the au-

thority.

Senator Breeden:
Q. But you have never exercised it?
A. No.
Q. Have you hauled out of Broadmoor?
A. Yes, ocecasional loads.
Q. How many loads?
A. Three or four a month.
Q. That is local?
A. Yes, all in the city.

CROSS EXAMINATION.

By Mr. Goddin: ‘ :

Q. Mr. Stewart, I believe you have answered both Senator
Breeden and Col. Barton to the effect that in your operation
you have never served the American Oil Company at York-
town? '

A. No, sir. _

Q. And you never expected to?

A. T never had the proper equipment to do it.

Q. Would you be willing from your viewpoint to abandon
Yorktown as a point of origin?
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A. No, sir, I would not be willing to do that. I
page 32 } would love to have the authority. :
Q. You have never served them.
A. Itis possible I might change my mind.

Senator Breeden: How will he change his mind when he is
selling his grant of the certificate?

Commissioner Hooker: This grant did not say he could not-
do that.

Mr. Seibert: The American Oil Company was a new plant
and it was agreed that everyone could go in there.

Commissioner Hooker: Nobody opposed anybody else?

Mr. Seibert: No. '

Senator Breeden: But that did not apply to this operator.
We had a hearing in the old Court Room and everybody
agreed to scratch each other’s back—

\Ir Seibert: ' And that was for all of those that had Grand-
father rights, and then in a supplemental application this
certificate was granted in accordance with that agreement.

Senator Breeden: When was this supplemental
page 33 } agreement?

Mr. Seibert: The supplemental certificate was
issued January 20th, 1960.

Senator Breeden: Was there a hearing?

Mr. Seibert: No.

Senator Breeden: I did not understand that people could
come in here and get a supplemental certificate without a
hearing.

RE-DIRECT EXAMINATION.,

By Senator Marsh:

Q. Your equipment is not involved in this sale all you are
selling are your rights and permit? .

A. Yes

Q. Let’s see who you serve out of Norfolk?

A. T serve from Cities Service Hartol Petroleum 001p01 a-
tion.

Q. Who is the other one? '

A. Allied Chemical Company and I serve East Coast’ 01]
Company. That is three. :

Q. You named another one for me this morning.

A. Allied Petroleum, East Coast and Hartol.
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Q. “And you got your certificate f1 om Yorktown
page 34 } ninety days ago?
A. Yes.

Chairman Catterall: What are you going to do with your
equipment?

A. I am only selling the Grandfather rights. I still have
my local rights.
~ Q. You will still continue to opelate there locally?

A. Yes:

" RE-CROSS EXAMINATION.

By Senator Breeden:

Q. Why did you -apply for this American Oil Company
certificate in January?

A. What was that?

Q. Why did you apply in January to get some general right
which you hold from American Oil and then turn a,round and
sell that to Reliable?

A. The more points you have to pull from the more easy
to get what you want. ‘

Q. Had you already dealt Wlth Reliable when you apphed
for this certificate? ,

A. No. . '
page 35} Q. You had had no deahncrs at 4ll?
A. We had been talking about this transfer for
seve1a1 years, but never came to any agreement. '

Q. But-negotiations were under way and you were talklno
about it?

A. T don’t know what time we started talking about the
rights.

Q Lets’ take it a little easy now. In the discussing of the
selling to Reliable your application for the cer tlﬁcate from
the Ameucan Refinery was discussed?

A. T think it was dlscussed He may have asked me 1f I
had the rights. - ‘

Q. And you told him ““No”’?2 . - .

"A. T told Him-I did not know for sure. TR

Q. But vou thereafter applied for fhose 110h’r'<‘? ,

A. T did apply for one. T

Q. So you could turn around and ma]\e a sale Wthh was
more advantageous to you? B
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A. Surely it would make it more advantageous.
Q. Surely. I know that is what you did. One other thing,
these companies that you called off,—are they the
page 36 } consignees?
A. They are the people I haul to.

Q. You haul out of Cities Service Terminal to these
people?

A. Yes, and out of Crown, and T haul out of Sinclair out
of Portsmouth.

Q. You don’t have rights out of there?

A. I haul for Allied. My certificate shows that I can haul
out of any place to my customers, any place my customers
want me to do it. It is mainly as to South Norfolk and I
-can pull out of Sinclair.

Q. Sinclair is in Portsmouth?

A. Yes.

Witness stood aside.

page 37 } WILLIAM F. BEAL, JR.,
a witness introduced on behalf of Applicant, being

first duly sworn, testified as follows:

/

/" DIRECT EXAMINATION.

By Senator Marsh:

Q. Will you state your name and address please, sir.

A. My name is Willaim F. Beal, Jr., do you want my home
address?

Q. Yes.

A. My home address is 109 Greenbrier Road, Portsmouth,
Virginia.

Q You are an officer of Reliable Transport of Vuo'lma
Tnc.?

A. T am. -

Q. And what office do you hold with them?

A. President and Treasurer.

Q. You have been operating how long in Virginia?

A. The Reliable Transport has been operatmg for two
years as a corporation.

Q. You have filed schedules showing approval of the equip-

ment to be used in the operation if this transfer
page 38 { is granted?
A We have, sir.
Q. And also your financial statement?
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A. Yes.

Q. And you have caused counsel to give notice to all parties
interested?

A. T did, sir.

Q. You are qualified and able to handle the business and the

duties imposed on you if this transfer is granted?
- A. We are.

Commissioner Hooker: I would like to ask you a question.
Would you go through with the deal if you did not get any
rights from the American Oil Company?

A. There would have to be a re-negotiation as to our price
for transfer since there is a difference as to the amount of
traffic that would be our potential. The price we have nego-
tiated at is based on a potential.

Q. At the time you entered into this proposal to transfer
what consideration was given to the right to serve American
0Oil Company?

A. You mean ‘what percentage?

Q. At the time you entered into the contract had
page 39 | the certificate been issued by this Commission?

A. Probably it had. In talking we had been talk-
ing trying to get to some agreement for four or five years this
fall, and at the time we concurred on the price it was our
knowledge and my knowledge that the Clommission was is-
suing Yorktown to those who held a. certificate, and that all
they had to do to receive a certificate was to write a letter
to the Commission to get Yorktown. Phillips became an
origin point sometime after we started talking and we had
our attorney write a letter about Phillips and we were con-
clusive in thinking that Yorktown could be done in the
same procedure. :

CROSS EXAMINATION.

By Senator Breeden: v

Q. Mr. Stewart seems to be a little confused because the
application was filed in December of 19592

‘A. No, sir. The application for transfer was filed in Jan-
uary. The other application was in December that vou have in
mind. The new application was docketed in December.

Q. In December you applied for rights vourself?
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A. Yes.
page 40 } Q. And in January, sometime thereafter, this
application for transfer was filed?

Commissioner IHooker: This application was received
January 25th. ‘ :

Senator Breeden: The other case was in December be-
cause I had some correspondence about it?

- A. Yes. ‘

Q. So the whole matter was defe110d until the American
Refiner rights were certificated? '

A. No, sir.

Q. Tell us what you all said about the matter?

A. The apphcatlon for rights filed in December had no
correlation with the t1a.nsfe1 at all. They are two separate
cases. They are entirely separate.

Q. What did you say to Mr. Stewart about applying? Did
yvowsay ‘“If you get the American Oil Company rights, T will
pay you so much’’?

A. No, it was not in those words.

Q. State what it was? v

A. T have been negotiating with Mr. Stewart for four or
five years and we found in this process when Phillips opened

in- Norfolk County that, due to the nature of his
page 41 } certificate he could have an attorney write the

Commission so that he could have Phillips. This
was to his enhancement whether I was the purchaser or not,
and when the one at Yorktown came up I was certainly in-
terested as to whether he had. Yorktown, and in the process
of our negotiations, he, in- turn, had an attorney to write a
letter and while it is an advantage to me if I purchase it, but
whether or not I purchase it, it is an advantage to Mr.
Stewart.

Q. You made a fine statement but you did not answer my
question. What was said? Did you tell him to go ahead
and get the rights to the American Refinery before we enter
into your agreement? :

A. No, sir, it was not said in that way.

Q. What part did it play in your negotiations? You ob-
v 1onslv did not make the deal until the American 011 Companv
was in the picture. What made the delay? ‘

A. As far as.the delay is concerned, the delay is four or
five vears old. T have no knowledge ’rha’r the American Re-
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fining Company postponed our agreement or concurred i 1n it
to any degree.

Q. Let’s see if we can ask a snnple question and get an

answer. You knew when Mr. Stewart apphed for
page 42 } the certificate from American Refining Company ?
A. State that again.

Q. You knew when he made the application?

A. Yes.

Q. And Broadmoor was made at your 1n‘stloatlon(Z

A. Yes. I was aware that, if he would w11te to the Com-
mission, Broadmoor could be added and that it would be to
his advantage. At the time of that there was no agreement
between Mr. Stewart and myself. I had no assurance that
I would be given an opportunity to purchase.

Q. But, as the certificate grew, it became more attractive
to you?

A. Yes, there was more potential.

Q. And then when they got to another phase, you suggested
Yorktown?

- A. T don’t know whether or not I suggested it.

Q. You know if you did or did not?

A. T don’t know whether it was Mr. Stewart or myself.

Q. When he applied he knew he was not going to haul but
it made it more attractive to you?

A. That is 'éomethlng that would be in his mind,
page 43+ and I ean’t say. It is more valuable as far as I am
concerned.

Q. And, after all these ne<rot1a‘r10ns, you never entered into
a contract to buy the rights until both Broadmoor and York-
town had been added?

A. It was after these had been added that we got together
on the transfer price pending approval bv the Commission.

Q. Don’t you think it would be fair to the Commission for
vou to state that the haulinp; out of South Norfolk means
little to you and that it is Yorktown vou are interested in?

‘A. As a common carrier T-will solicit each oil company’s
business. “If T am fortunate enough to get some from South
Norfolk, and I ean’t solicit from Y01kt0\\ m, T will be hanpv,
with South Norfolk. If I get Yorktown then T will be glad.
I am: a common carrier and any certificate is of help.

Q. You are a common carrier and that Yorktown certificate
would be very o'ood to hook up to yonr N01th Carolina opera-
tions?

A. To my not1on you can’t hook an Interstate Commierce
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Commission certificate with an intrastate certifi-
page 44 | cate. o
N Q. Don’t you intend to file for another step with

these rights with the Intérstate Commerce Commission for

Reliable Transport?

A. You gentlemen may have told me something that is in-
teresting. To my knowledge you cannot haul an intrastate
movement and tack it on to an interstate movement. I don’t
believe you can take an intrastate movement and tack it on to
an interstate movement and I have been told so by three at-
torneys.

Commissioner Dillon: Have you got interstate rights?
- A. Yes.

Commissioner Dillon: You can’t register this before the
Interstate Commerce Commission.

Mr. Goddin: This application is for Reliable Transport
of Virginia. His interstate rights are for Reliable Trans-
port Company, which is a North Carolina Corporation, and
what he would do would be that he would transport it from
Yorktown to Norfolk and in interline movement from Norfolk.

A. May T make a statement . The interstate

page 45 } certificate is held by Reliable Transport of Vir-

ginia, and has been held by that Corporation alone

for twelve months. The Reliable Transport has no rights
that come in to Norfolk.

Mr. Goddin:

Q. Would you be willing to restrict the certificate so that
there would be no inter-line movement either to or back?

A. So far as its being tied in with the interstate move-
ment? ' '

Q. Yes.

A. You gentlemen have raised a question in my mind that
T thought was a dead one. I was positive that it could not be
done.

Senator Marsh: Judge Dillon has made a statement to that
effect.

Commissioner Dillon: I said, if he is a multiple state
carrier, he could not register his intrastate carrier certificate
with the Interstate Commerce Commission.



’

Petroleum Transit Corp. v. Commonwealth of Va. 31
01l Transport, Inc., v. Rudolph D. Stewart

William F. Beal, Jr.

Mr. Goddin:
Q. Would you answer the question now please? Would you

be willing to have it restricted?

page 46 } A. In view of the question you and Senator
Breeden have raised, I will say no. You may have

enlightened me on something I did not know about. I will

say that there was no intent originally, but I don’t knoew

now.

Senator Breeden:

Q. Let’s go over how Broadmoor came about. Do you
know that those rights have mnot been exercised so far as
the certificate is concerned”’ The certificate to that point has
never been used.

A. You mean Certificate 15 has never been exercised?

Q. To Broadmoor?

A. T am not familiar with: the customers Mr. Stewart has.
I know some of them. I know during all of the negotiations
Mr. Stewart has attempted to get additional capital to enlarge
his operation. He had small tanks, as he said, and hls
potential was limited.

Q. He has never done an over-the-road business?

A. To my knowledge it was over-the-road up to thirty miles
for one customer.

Q. Otherwise he has been a local hauler with
page 47 } hcrht equipment?
A Yes.

Q. That is not your business?

- A. 1 know vou cannot get into the over-the-road business
with small equipment. You have to have lar ge trucks.

Q. You have examined his equipment?

A. Yes.

Q. Could you deseribe it for us for the record?

" A. He has a trailer truck, a Fruehauf I think, some ’ren
or twelve vears old of appr 0\1ma’re]y five thousand gallons.

Commissioner Hooker: That is all in the record and ap-
proved by the Highway Commlsswn

Senator Breeden:

Q. You are of the opinion that it does mot qualify for
over-the-road use?

A. Within my scope of operation I could not onerate that.
As a snpplement during a seasonal demand, mavhe ves.
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Q. If the transfer of these rights are approved, you will
take it and use 1t in a fashion that they have not been using
it?

A. Mr. Stewart can do his hauling in it.
page 48} Q. That use has always. been there that he
makes?

A. As far as the physical use is concerned, that is correct,
the potential has always been there.

Col. Barton:

Q. Am I correct that in December you filed for a certificate
for Reliable Transport of Virginia from Broadmoor, South
Norfolk, Norfolk County and Craney Island?

A. Yes

Q. That i1s Case 146307

A. T-am not sure of the case number.

Q. Then on January 25th you filed to have transferred to
vou the certificate owned by Mr. Stewart?

A. Correct. :

Q. Did you decide that you would be better off buving the
Grandfather Clause certificate because you would be more
assured of getting some rights that, if you proceeded on an
- original certificate you would not get, is that the reason you
agreed to purchase?

A. As I stated, T have been in the process of negotiating
with Mr. Stewart for four or five years this fall. I had
practically given up hopes of ever getting to an agreement

and that is the reason I had initiated the applica-
page 49 } tion back in December, and then, after ‘this, Mr.

Stewart and myself came to an agreement and in
that way proceeded with it in lieu of the or1g1nal apphcatlon
which was filed in December.

Q. Do you propose to abandon the original application?

A. If the Commission grants the transfer of Mr. Stewart’q
certificate to my corporation, that will happen.

Q. And it was subsequent to vour apwnlication being ﬁ]od
in Decemher that Mr. Stewart applied and received the
certificate from Yorktown?

Chairman Catterall: He had it on January 25th.

Col. Barton: Will the Commission stipulate that that
amendment was issued without a hearing?

Commissioner Hooker: We issued similar ones in 1955 to
Broadmoor.

Senator Marsh: What Mr. Seibert stated.
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Commisstoner Dillon: It was agreed at the time that every-
one holding a certificate under the Grandfather Clause would
be granted rights from Yorktown. »
page 50 }  Col. Barton: I would like to get into the record
that there was no notice of the hearing of the ap-

plication of Mr. Stewart to get the Yorktown certificate.

Chairman Catterall: Mr. Seibert stated that.

Commissioner Hooker: It is already in the record because
the certificate states ‘‘and from such additional point or -
points of origin as subsequent transfer of carrier’s source
of supply may require.”’

Col. Barton: May I put in the record the order entered
by the Commission. Have you got a copy?

Commissioner Hooker: You are talking about the order
when it was granted? ) : n

Col. Barton: No, the order in this case.

Mr. Seibert: It is an order of the Commission dated
January 20, 1960.
~ Chairman Catterall: That has nothing to do with_ this
case. .

Mr. Seibert: It has nothing to do with this case. We

followed the procedure we have always followed. It is a
brand new source of supply and the Commission

page 51 } held that everybody having Grandfather rights had
a right to go in there.

Col. Barton: I beg to differ with the Honorable Chair-
man of the Commission in saying that it has nothing to do
with this case, because T under stand it is a part and also the
record when we let every carrier participate, it meant every
carrier in the room.

Mr. Seibert: I disagree with that. It was any Grandfather
carrier. -

Commissioner Hooker: It was any Grandfather certificate
anywhere in Virginia.

Sen. Breeden: Would the notice given as part of the
record be considered as part of the record? I believe the
law is such that the Commission is limited and that it could
not have made a valid order on the mnotice, and there has
never heen another notice.

Myr. Goddin:
Q. In response to a question bv Judge Hooker, vou in-
dicated that if Y011\town could he ehmmated that there
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would have to be some re-negotiation of the agreement be-
tween your Company and Mr. Stewart?
page 52 } A. Yes, sir.

Q. Then, in your negotiations over a period of
four or five years with Mr. Stewart you mever could reach
an agreement until after he got Yorktown“l

A. Yes, sir, that is true. He was asking more than the
certificate was worth. Then after he enhanced the certificate,
we came to agreement.

Q. Can you tell us how much of an abatement in the pur-

chase price you would look for 111 the event Yorktown was
eliminated?

Sen. Marsh: I think it is an irrelevant question.

Commissioner Hooker: It has nothing to 'do with the
case.

Mr. Goddin: It has to do with the ﬁg’ures in the agree-
ment. :
Commissioner Hooker: If he agrees to it, he does but he

doesn’t have to accept it, and we have nothing to do with it."

Mr. Goddin:
- Q. In the initial apphcatlon vou filed in Decembel you did
" not include the site of the American Oil Company’s
page 53 } plant at Yorktown as a point of origin, did vou?

Sen. Marsh: I object to that. That is another case and has
nothing to do with this matter.

Mr. Goddin: I think it has.

Commissioner Hooker: That application will speak for it-
self and has nothing to do with this case.

Mr. Goddin: 1 thlnk I am entitled to a yes or no answer.

A. What was the question?

Mr. Goddin: Mrs. Wooton, will you read the question,
please?

Note: Question read as follows:
Q. In the initial application you filed in December you did

not include the site of the American Oil Company’s plant at
Yorktown as a point of origin, did you?
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Mr. Seibert: The points were Norfolk, South Norfolk,
Portsmouth, Norfolk County and Craney Point.

Mr. Goddin:
Q. So it did not include Yorktown?
A. No.
Q. You did not consider Yorktown as a place
page 54 } of importance in December?
A. T did. That was an oversight in falhng to
have Yorktown on it.
Q. How did you happen to overlook it? If it was so im-
portant, how did you happen to overlook it?
A. T am human and able to make mistakes.
Q. Did you sign the notices?
A. The Senator signed the notices.

Sen. Marsh: They were signed by counsel.

Mr. Goddin:

Q. So suddenly Yorktown became g place of importance?
- A. Yes, it is a place of importance.

Q. And so is Richmond?

A. Yes, but Richmond is a hundred or so miles away from
Norfolk.

Commissioner Catterall: You have only intérstate rights
at present? '

A. Yes, sir.

Goddin .
Q Are the Virginia interstate rights held by the transferee
apphcant in this case?
page 55} A. The interstate rights between Norfolk and
"ten miles thereof and Hopewell and ten miles
thereof are held in the name of Reliable Transport of Vir-
ginia, Ine.
Q. That is the transferee applicant in this proceeding?
A. Yes, sir.

Senator Breeden:

Q. You made your first apphcatlon I think Judge Hooker
stated, in December‘l

A, Sometlme in the month of December.
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Q. And the American Oil certificate was granted January

25th?
A. T think they said it was granted the 20th.

.Mr. Seibert: It was the 20th.
Senator Breeden:

Q. And this application was filed J anuary 25th?
A. Yes.

-Séné,t-or Marsh: The application shows January 23rd?

A. Yes. A

page 56 } Sen. Breeden:
Q. So it was only after the granting of the

American Oil Company rlghts that this application for trans-
fer was made? c

A. Yes.

Q. You had no agreement prior to that time? . '

A. We had ceme to a potential agreement. It is like buying
a basket of apples. You want to know whether there is a
peck or a bushel. I was representing my Company I was
given authority to do such and such on receiving such and
such and I was not willing, nor my Corporation not willing
to pay more.

Commissioner Hooker: In other words, the more you re-
ceived the more valuable it was?

A. Yes.

Senator Breeden:

Q. In other Words, 1f Mr Stewalt apphed and Ofot the
American Oil rights, the ‘price would be oneé thing and if he
did not, the prlce would be: another ’chmg02

“A. Yesi-.- . '

Q. And when ‘did he adv1se you that he had recelved the

. . certificate for- the- American Oil Company02
page 57 +  A. As soon as he got the certificate. i
Q. And the ﬁnahzatlon of your transactlon was
held in suspense until that was granted?

A. The last few days of the. transactlon He was holdlno
out for a certain payment and I was not in position to concede,
and he did not want to -concede to that. ‘ ,
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Q. When that certificate was granted he never intended to
use it?

A. Tt was granted to him, and if he cannot operate it, he
has the potential for the sale.

Mr. Goddin: May I ask you. this one question?

Commissioner Hooker: "I think the Commission is clear on
what the understanding is.

Mr. Goddin: T will not go into the understanding.

Q. Is your Company, the Reliable Transport of Virginia,
Ine. a subsidiary of any other Company?

A. Yes.

Q. Of what company?

A. The Reliable Transport, Inc.

Q. Is it wholly owned?

A. Yes. .
page 58 } Q. Does the Reliable Transport have any au-
thority from this Commission or the Inter state
Commerce Commission?

A. It has from the Interstate Commerce Commission.

Q. What does it have?

A. Richmond, Virginia and ten miles thereof to destma-
tions in the State of North Carolina on and off U. S. Highway
21.

Q. And Reliable Tlansport of Virginia is authm ized to
transport -petroleum and petroleum ploducts from Norfolk,
Virginia, and ten miles thereof, and Hopewell, Virginia. and
ten miles thereof, to North Carolina points on and “off High-
way 219

A. Yes

Sen Bleeden ‘ '
Q. Is there any other Sl‘leldla]Y of Rehable Tmnspmt?
A.-No. -
Q. And no 0the1 company, that is the whole fhmo?
A. No 0fhe1 com]oam7 :

pade 59 b Col. Bmton '
: Q Do you hold the same pOQIf]OI] wﬁh ‘rhom“)"'
A. No.
Q. What is vour posmon \\71‘(]] ‘(hem“l




Supreme Court of Appeals of Virginia

Wailliam I, Beal, Jr.

Senator Marsh: That is not relevant. v '
Commissioner Hooker: No, that has nothing to do with this
case.

Witness stood aside.

Commissioner Hooker: Do you have any evidence, Colonel?

Col. Barton: Will the Commission take note of the fact that
there are thirteen certificates from Norfolk; nine from Ports-
mouth and twenty from South Norfolk?

Commissioner Hooker: Yes. _

Senator Breeden: I think the record is clear on this point
but we have several representatives here who can testify from
the Oil Transport Company that there is ample equipment
in the area operated in by these companies who are objecting,
and the companies represented by Col. Barton, but I under-

stand Mr. Stewart testified that there is ample
page 60 } equipment, and if so, we can save parading a lot
of witnesses to the stand.

Commissioner Hooker: I think there is no question about
that evidence.

Sen. Breeden: I am not certain how these Broadmoor
rights were granted.

Commissioner Hooker: The same as Yorktown; it has
been there since 1955.

Sen. Breeden: But they have never been exercised except
for local delivery in the area and I would like for the Com-
mission to note the manner in which the certificate was issued
to Mr. Stewart and also the fact that the record now shows
that they have never been used. I don’t know whether there
was a hearing or not.

Commissioner Hooker: No.

Sen. Breeden: Will that be incorporated in the record?

Commissioner Hooker: That will be understood.

Commissioner Dillon: There has been much evidence of

granting these rights out of Yorktown. It seems
page 61 | tome that I signed an order the other day granting
rights out of Yorktown.

Mr. Seibert: You signed an order granting rights out of
Yorktown but not from American Qil Company, but from the
Naval Operating Depot and they were granted to the people
making application, It was a Grandfather certificate.
~ Commissioner Dillon: And there was no hearing?

Mr. Seibert: It was a brand new operation. It was a
transfer of the source of supply and we made an investiga-
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tion and found it was not a transfer of source of supply but
bought rights by O’Boyle which he could operate and trans-
port there.

Sen. Breeden: Can anybody get those rights? That is not
my understanding because we haul jet fuel to the airport and
our customer transferred his source of supply and so applied
and afterward it was my understanding under investigation
that these others had rights there when they were Grandfather
operators.

Mr. Seibert: It was developed that the operation from
whatever point it was, I believe it was Craney Point, served

by the Oil Transport and the Navy had acted for
page 62 } new source of supply, and my letter showed and
you showed that it was a new source of supply.

Sen. Breeden: It was a new source of supply.

Commissioner Hooker: That is the reason we have granted
these transfers, as the record just shows, and if one is illegal,
then all of them are.

This application will be granted as applied for. T should
say by a majority opinion, Judge Catterall dissenting.

Commissioner Catterall: I would like to give my reason
for dissenting. Section 56-338.34 says that the transfer of
the certificate will serve public convenience and necessity and
the evidence here is that they have more trucks now than they
have need for, and to my mind that indicates that there is no
need for it.

Commissioner Hooker: The other application of Reliable
Transport of Virginia, Inc. will be dismissed.

Sen. Breeden: I think we should advise the Commission
and counsel that we intend to appeal. That is the view of
counsel at the table.

Commissioner Hooker: All right. The Commission will
rise.

page 63 % COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

At Richmond, April 12, 1960.
CASE NO. 14673.

Application of
RUDOLPH D. STEWART

For transfer of Petroléu!m: Tank Truck Ca‘r_rierv Certificate.
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On this day came on for hearing the application of Rudolph
D. Stewart to transfer Certificate No. 15, authorizing the
operation of motor vehicles in the transportation of petrolemn
products between certain points in Virginia to Reliable Trans-
port of Virginia, Incorporated, Commissioners Hooker,
Catterall and Dillon sitting.

Gordon F. Marsh appea1ed as counsel f01 the applicant.
For objectors: Robert T. Barton, Jr., for Virginia Tank
Truck Carriers Association; John C. Goddin for Petroleum
Transit Corporation; Edward L. Breeden, Jr., for Oil Trans-
port of Norfolk. VVillia.m C. Seibert appeared for the Com-
mission.

(It appearing to the Commission that the transfer of the
certificate is proper; :

IT IS ORDERED, That the transfer of the certificate be,
and it is hereby, approved upon the filing of proper insurance
and upon the adoption of tariffs or the publication of new
tariffs as required by Chapter 12.2, Title 56, Code of Virginia.

IT IS FURTHER ORDERED, That a new certificate be
issued to Reliable Transport of Virginia, Incorporated, cover-
ing the service authorized by the certificate transferred here-
in and that Certificate No. 15 be cancelled upon the issuance
of a new certificate.

A True Copy.
Teste: -

- N. W. ATKINSON
Clerk of State 0011301 ation
Commission.

page 64 } Opinion, HOOKER, Commissioner

January 25, 1960, Rudolph D. Stewart of Norfolk, Virginia,
hereinafter called Transferor, applied to the State Corpora-
tion Commission to transfer Certificate No. 15, which au-
thorizes the transportation of petroleum products by tank
trucks, to Reliable Transport of Virginia, Incorporated, here-
inafter called Transferee, a corporation duly organized under
the laws of Virginia.

This application was set for hearing February 25, 1960, and
subsequently continued by a°"1eement of Counsel until Apml
12, 1960, when the matter was heard and the transfer ap-
pr oved bv a majority of the Commission. Chairman Catterall
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dissenting. stated “T would like to give my reason for dis-
senting. Sectlon .)6 338.34 says that the transfer of the certi-
ficate Wlll serve public convenience and necessity and the
evidence here is that they have more trucks now than they
have need for, and to my ‘mind that indicates that there.is no
need for it.”’
page 65+ The law applicable to transferring certificates,
ete. is found in Section 56-338.34, which reads as
follows:

“Tramsfer, lease or amendment of certificate; motice re-
guired.—(a) Any such certificate may be transferred, leased
or amended if the Commission finds, after notice and hearing,
that the transfer, lease or amendment will serve the public
convenience and necessity, and the Commission may authorize
the transfer or lease subject to such restrictions as the Com-
mission finds will promote the public convenience and neces-
gitv. -
‘(b)) No certificate shall be sold, transferred, or assioned
until notice as required bv subsection (e¢) of §56-338.29 is
properly made or served. (1952, c¢. 632; 1956, c. 450.)”

The sole question to be considered is whether the Commis-
sion was justified i approving the transfer of Certificate No.
15. The evidence shows that- the Transferor was the holder
of ‘“Grandfather’ Certificate No. 15 under the Petroleum
Tank Truck Carrier Act which authorizes the right to obtain
petroleum products from South Norfolk, Broadmoor and
American Oil Refinery at Yorktown.

At the time Certificate No. 15 was granted, Transferor had
two tanks and, at the time of hearing, had three tanks. The
evidence shows that Transferor transported one or two tank
loads of petrolenm produects to Phillips 66 about two months
ago, and that, during the past five vears, had transported
fifteen to twentv tank loads of petroleum products from
Broadmoor. The authority to obtain petroleum products
from the American Oil Refinery at Yorktown had been held
since Janunary 20, 1960, and had not been exercised at time

of heari ing.
page 66 p It is obvious that Tlansferor is a small carrier

with limited finances, unable to expand to anv ap-
preciable extent his operation; however, he had added one
tank since he began business under his “Grandfathel 7 Certi-
ficate. There must have been a justifiable need for the addi-
tion of this tank to his business; otherwise, it would not have
heen purchased. When business was slow, one piece of equip-
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ment was leased to Turner Express Co. During long cold
winter months, business is good. Mild winter weather is
detrimental to this character of business.

The evidence shows that during the past winter, with the
exception of March and the first part of April, business was
bad because the weather was very mild.

The evidence also shows that not only was business had for
Transferor, but all of the petroleum tank truck carriers had
idle equipment parked on their lots at times.

The transportation of petroleum produects is a business that
requires more equipment during long spells of bitter cold
weather than is needed during the remainder of the year. If
a carrier has sufficient equipment to adequately serve its
customers during cold weather periods, it follows that there
will be idle equipment in warm weather. During this off-
season period, Transferor leased equipment to Turner Ex-
press Co., as he stated, to make a living. This was the wise
thing to do, so long as it did not prevent adequate service to
any of his customers. The Commission has never received

any complaint as to any of his serviece from any
page 67 | customers, and no one at all testified against the
transfer of this Certificate at the hearing. '

The reason none of the objectors testified against the
transfer of Certificate No. 15 appears obvious to the Com-
mission because Oil Transport, Incorporated, one of the main
objectors to this transfer, has had authority to use the Ameri-
can Oil Refinery at Yorktown since December 1956, and has
never exercised it. Timlaph Company is not using origin
points of Broadmoor and American Oil Refinerv. 0O’Boyle
Tank Lines, Inc. is not using Broadmoor and American Oil
Refinery at this time. Green Motor Lines and Garland M.
Canter are not using American Oil Refinery at Yorktown.
This brings to mind the adage that, ‘‘Those who live in glass
houses should not throw stones.”’ .

Petroleum tank truck carriers do not operate as motor
carriers who hold themselves out to serve the general public.
These carriers render service to individual customers with
whom they have agreed to furnish petroleum products to meet
the requirements of such customers. These customers change
from time to time—some customers are lost, and new ones
are added, which makes it more convenient and necessary to
have several sources of supply. . '

The term ‘‘public.convenience and necessity,’” as it applies
to petroleum tank truck cairiers, is vastly different from
public convenience and necessity applicable to certificated
conumon carriers who operate on regular schedule over specific
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routes. in accordance with their schedule on file
page 68 } with the Commission.

The operations of petroleum tank truck carriers
are somewhat similar to operations of household goods car-
riers who have individual contraects with their customers, and
who do not operate without a contract. The petroleum
carriers may have various sources of supply, and not a large
number of customers. The fact that a carrier has not had
much business is not a valid reason for holding that his serv-
ice is not needed. It is just not needed as badly as a carrier
with a large number of customers. This is certainly no
adequate legal reason to deny the transfer of a certificate.
If this were the rule, and it could be lawfully enforced, there
would be very few, if any, certificates transferred. All of
these carriers have slack periods of business at times. Most
of them have equipment parked on their lots for lack of
business. - It is inconceivable that any carrier would ever have
all of its equipment busy all of the time.

As has heretofore been pointed out from our records, many
of these carriers do not obtain petroleum produects from their
places of supply dailv, weekly or monthly: in fact, some of
them have not secured petroleum products from one or more
of their origin points for a year or more, and some have
never secured any at all from some points, and these carriers
are among the objectors in this Case.

If the Commission should adopt the policy that certificates
of petroleum tank truck carriers could not be transferred

unless the evidence showed that such certificate

page 69 } holder was using all of its sources of supply

regularly, there would be but few, if any, certifi-
cates ever transferred.

The objectors can have but one reason for opposing the
" -usfer of Certificate No. 15, and that reason is competition.

; Transferor is a small operator with limited financial
resources. They do not fear him as much as the Transferee,
who is a more substantial carrier and most likely a more
formidable competitor. If this is not the reason, why have
they opposed Transferor, because the Transferor will still
have the certificate if not transferred, and can continue to use
it.

It has been clearly set forth in Afwood Transport Co. v.
Commomuwealth, 197 Va. 325 pp. 331 and 332, that competition
is not material in the granting of certificates under the
““Petroleum: Tank Truck Carrier Aect.”” In that Case, the
Court states:
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femox x §56-338.29 (b) points out dangers to be guarded
against and the interests to be served. It contains no express
provisions as to adequacy of service, and none on the subject
of competition from existing carrier service, as are found in
§56-281. The Petroleum Tank Truck Carriers’ Act is a
liberal statute. All that is required to be shown by the ap-
plicant for a certificate is that the proposed operation is
‘justified by the public convenience and necessity.” It was
apparently enacted to insure that every part of the State
should have a complete and satisfactory supply of petroleum
products, such as-gasoline and fuel oil at all times. The fact
that existing certificate holders might be able to provide this
service is not of material significance, nor that such holders
might suffer from competition by the granting of additional
certificates of prime importance. The public convenience and
necessity is of paramount consideration.”’

page 70 }  The Commission has never refused to approve
the transfer of a ‘‘Grandfather’’ Certificate and
we are of the opinion that we were fully justified in approving
the transfer of Certificate No. 15 in this Case. In our con-
sidered judgment the transfer was justified by the ‘‘Public
Convenience and Necessity’’ as has been so well stated in the
Case hereinabove cited, as follows: The law ¢‘was apparently
enacted to insure that every part of the State should have a
complete and satisfactory supply of petroleum products, such
as gasoline and fuel oil at all times.”’ " This sound reasoning
is equally as applicable to the transfer of these Certificates
as to the granting of them.
" In the case of Jessup v. Commonwealth, 174 Va. 133, 142,
in dealing with the diseretion vested in the Commission, the
Court stated:

““The Commission is vested with wide discretion in the
issuance of certificates of public convenience and necessity

and in the supervision of transportation by all common
carriers.”’

In all cases involving the transferring of certificates, the
Commission is vitally concerned with and thinks that onc of
the main points to consider is whether the Transferee is as
capable and in as good a position to adequately serve the
public as the Transferor. In this Case, it cannot be.ques-
tioned that the Transferee is in a much better position finan-
cially, and more adequately equipped to serve the “‘public
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' convenience and necessity’’ than the Transferor.
page 71}  From all of the facts and circumstances in this

matter, the Commission is of the opinion that it
was fully justified in the entrance of the Order of April 12,
1960. » '

Dillon, COMMISSIONER, wconcurs. -
Catterall, CHAIRMAN, dissents.

page 71-A }  Rec’d. 7/18/60.
H. G. T.
COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION
CASE NO. 14673,
July 15, 1960.

Application of
RUDOLPH D. STEWART

CATTERALL, Commissioner, dissenting:
The applicable sections of the Code of Virginia are:

€¢§56-338.29. Hearing and determination and basis there-
of—(a) Upon the filing of an application for a certificate of
public convenience and necessity as a petroleum tank truck
carrier, the Commission shall, within a reasonable time, fix
a time and place of hearing of such application. If the
Commission shall find the proposed operation justified by
public convenience and necessity, it shall issue a certificate
to the applicant, subject to such terms, limitations and re-
strictions as the Commission may deem proper. If the Com-
mission shall find the proposed operation not justified, the
application shall be denied.

“(b) In determining whether or not the proposed opera-
tion is justified the Commission may consider, among other
things, the public safety, the public necessity for the proposed
operation, the volume and character of traffic on the appli-
cant’s proposed route or routes, especially the existing volume
of petroleum produets transportation.thereon, the financial
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condition of the applicant, and the condition of the highways
involved in the proposed operation.

‘“(e) All certificated petroleum ecarriers shall be notified
by receipted registered mail twenty days prior to the hear-
ing and the notice of the application shall be published in a
newspaper having general circulation in the city of Rich-

mond and in the city or county in which each
page 71-B } point of origin applied for is located at least ten
days prior to the hearing.”’

* i * [ 2 * [ 2

‘‘§56-338.34. Transfer, lease or amendment of certificate;
notiece required.—(a) Any such certificate may be transferred,
leased or amended if the Commission finds, after notice and
hearing, that the transfer, lease or amendment will serve
the public convenience and necessity, and the Commission may
authorize the transfer or lease subject to such restrictions as
the Commission finds will promote the public convenience
and necessity.

““(b) No certificate shall be sold, transferred, or assigned
until notice as required by subsection (c¢) of §56-338.29 is
properly made or served.’’ ‘ '

A certificate cannot be transferred until the Commission
authorizes the transfer; and the Commission cannot authorize
a transfer without a public hearing. The law requires that
every certificated petroleum carrier in the State be notified of
the time and place of the hearing. These provisions make it
certain that the transfer of a certificate is not a purely mini-
sterial act. A carrier who decides to go out of business does
not have an absolute right to sell his certificate. The statute
requires the Commission to examine the facts existing at the
time of the proposed transfer and decide whether or not the
transfer will promote the public convenience and necessity.

Whenever an administrative tribunal is required to find
‘“public convenience and necessity’’ it is required to find some

need of the public for the proposed service. In
page 71-C } the case of a transfer of a certificate, the tribunal

must inquire into the public need for the
tramsfer. -

The evidence in the present case proves:beyond a reason-
able doubt that the public does not need the services of the
transferor, and no evidence that the public needs the services
of the transferee was introduced or ever offered.

Mr. Stewart’s testimony is that he wants to sell his certifi-
cate because the demand for his services is infinitesimal.
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There is no demand for service under his certificate in the
summer months and practically none in the winter months.
His retirement from business will not inconvenience any
consumer of petroleum products. Testifying in April, he
- said.

page 14: ‘‘My business has not been so good this winter,
so I have to use the tractor on the road in order to make a
living.”’

page 19: ‘‘The fuel oil business has been bad. We have
only had one good month, which was last month when there
was so much snow, but for the other months business has
been very poor.’’

page 21: ‘‘Q. There is a lot of idle equipment set up
down there? A. Yes, I can show you yards full of it.”’

As the Supreme Court of Appeals pointed out in 4diwood
Transport Co. v. Commomwvealth, 197 Va. 325, 331, the object
of this statute is ‘‘to insure that every part of the State
should have a complete and satisfactory supply of petroleum
products, such as gasoline and fuel oil at all times.”’

There are two sides to many questions and it is possible to

argue that the best way to have plenty of
page 71-D } petroleum produets is to have an unlimited num-
' ber of carriers. This is a legislative question
and the Legislature has decided that the best way is to have
a limited number of carriers; and the command of the statute
is that the number be limited to the number required by
public convenience and necessity. The means adopted by the
statute to insure a complete and satisfactory supply is to
balance the supply against the demand. If you have so many
carriers that no carrier can make a reasonable profit you
run the risk that some carriers will go out of business and
then there will not be enough. The only way to keep a
businessman in business is to make it possible for him to
earn money. Therefor statutes limit the number of public
utilities, banks, small loan companies, taxicabs, household
goods haulers, petroleum tank truck haulers and others.
The constitutional justification for the limitation is that the
services are so badly needed by the public that the public is
interested in keeping the suppliers of the services out of bank-
ruptey. As a general rule a business operating at a profit
gives better service than one operating in the red.

Since there is not a scintilla of evidence in this case tend-
ing to prove that the transfer of the certificate ““will serve the
public convenience and necessity’’ I disagree with the finding
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of fact that it will. On the legal question involving the in-
te1p1etat10n of the statute, it is evident that authouszr
a transfer in the absence of any supporting evidence 1endels
the statute inoperative. If the transfer of this certificate is

sustained, it will be impossible to imagine any
page 71-E } situation in which a transfer would not be

sutained; and the transferring of certificates will
be purely nﬁnisterial, which is not what the statute
contemplates. :

page 72 } COMMONWEALTH OF VIRGINIA
State Corporation Commission
: Richmond

June 1, 1960.
CASE NO. 14673.

Applicaltion of
RUDOLPH D. STEWART

For transfer of Petroleum Tank Truck Carrier Certificate.

Oil Transpmt Incmporated having filed due notice of
appeal in this case,

IT IS ORDERED. that the only exh1b1t filed in the case,

'namely Exhibit A, Proof of Notice, be certified and forwarded

to the Clerk of the Supreme Court of Appeals of Virginia,
to be returned by him to this Comm1ss10n with the mandate
of that Court.

A True Copy.

Teste:

" N. W. ATKINSON
Clerk of State Cor p01at10n
Commission.

page 73 } COMMONWEALTH OF VIRGINIA
State Corporation Commission
Richmond

CERTIFICATE.

Pursuant to an order entered he1 ein on June 1, 1960, the
exhibit ‘mentioned therein is hereby certified to the Supremo
Court of Appeals of Virginia, to be returned by the Clerk

A
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thereof to this Commission with the mandate of that Court.

It is further certified to the Supreme Court of Appeals of
Virginia that the foregoing transcript of the record in this
proceeding, with the exhibit, contains all the facts upon which
the action appealed from was based, together with all the
evidence introduced before or considered by this Commission.

Witness the signature of H. Lester Hooker, Acting Chair--

man of the State Corporation Commission, under its seal and

attested by its Clerk this 16th day of June, 1960, at Rich-

mond, Virginia.

: H. LESTER HOOKER
Seal _ Acting Chairman.

Attest: ‘
' N. W. ATKINSON, Clerk.

CERTIFICATE.

I, N. W. Atkinson, Clerk of the State Corporation Com-
mission, certify that within sixty days after the final order
in this case Oil Transport, Incorporated, by Edward L.
Breeden, Jr.,, 612 National Bank of Commerce Building,
Norfolk, Virginia, its attorney, and Petroleum Transit Cor-
poration, by John C. Goddin, State Planters Bank Building,
Richmond 19, Virginia, of counsel, filed with me notices of
appeal therein which had been delivered to Gordon F. Marsh,
505 Court Street, Portsmouth, Virginia, opposing counsel,
to Counsel for the State Corporation Commission, and to the
Attorney General of Virginia, pursuant to the provisions of
Section 13 of Rule 5:1 of the Rules of Supreme Court of
Appeals of Virginia.

Subseribed a.t.Richmond, Virginia, June 16, 1960.

N. W. ATKINSON
Clerk.

A Copy—Teste:
H. G. TURNER, Clerk.
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