


IN.THE 

Supreme Court of Appeals of Virginia. 
AT RICHMOND. 

Record No. 5·221 

VIRGINIA: 

In the Clerk's Office of the Supreme Court of Appeals at 
the Supreme Court of Appeals Building in the City of Rich
mond oil Wednesday the 21st day of September, l.960. 

PETROLEUM TRANSIT CORP. OF VA., Appellant, 

a,gwinst 

COMMON"\iVEALTII OF VIRGINIA, EX REL., liJTC., 
Appellee. 

From the Stnte Corporation CornmisRion 

Upon the petition of Petroleum Transit Corporation of 
Virginia an appeal of right is awarded it by ·one of the 
.Justices of the Supreme Court of Appeals on September 21, 
1960, from a.n order entered by the State Corporation Com
mission on the 12th day of April, 1960, in a certain proceeding 
then therein depending entitled: Application of Rudolph D. 
Stewart for transfer of Petroleum Tank Tnrnk Carrier Cer-
1ificate; upon the petitioner, or some one for it, entering into 
bond with snfl1cient security before the clerk of the said 
Corporation Commission in the penalty of three hnnd're<l 
do11nrs, with condition ns the law direCts. 



11( THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND / 

Record No. 5222 

VIRGINIA: / 

In the Clerk's Office of the Supreme Court of Appeals at 
the Supreme Court of Appeals Building in the City of Rich
mond on Wednesday the 21st day of September, 1960. 

OIL TRANSPORT, INCORPORATED, Appellnn1, 

ago.inst 

RUDOLPH D. STE\iVAR.T, A ppe]foe. 

From the Sin.to Corporation Commission 

Upon the petition of Oil Transport, Incorporated, an n.pprn l 
of right is awarded it by one of the· .Justices of the Snprenie 
Court of Appeals on September 21, 1960, from an order 
entered by the State Corporation Commissi·on on the 12th 
<lay of April, 1960, in a certain proceeding then therein 
clepeuding entitled: Application of Rudolph D. Stewart. for 
tra.nsf er of Petroleum Tank Truck Carrier Certificate : up011 
the petitioner, or some one for it, entering into bond with 
Rufficient security before the clerk of the said Corporation 
Commission in the penalty of three hundred dollars, with con
ditfon as the Jaw directs. 



Petroleum Transit Corp. v. Commonwealth of Va. 
Oil Transport, Inc., v. Rudolph D. Stewart 

RECORD 

• • • • • 

Office of Commerce Counsel Jan. 25, 1960. 
State Corporation Commission Virginia 

COMMONvVEALTH OF VIRGINIA 
STATE CORPORATION COMMISSION 

., 
0 

APPLICATION FOR THE SALE OR TRANSFER OF 
CERTIFICATE OF PUBLIC CONVENIENCE AND 
NECESSITY PETROLEUM TANK TRUCK 
CARRIER. 

Portsmouth, Virginia 
January 23, 1960. 

To the State Corporation Comri1ission of Virginia: 

Rudolph D. Stewart, tbe holder of certificate No. 15 and 
Reliable Transport of Virginia, Incorporated, the proposed 
purchaser or vendee of said certificate, respectfully request 
that authority be granted said owner of Certificate No. 15 to 
sell or transfer all. . . . rights, title and interest under said 
certificate to the said vendee or purchaser, and for the purpose 
of enabling· the Commission to determine whether said re
quest should be granted, submit the following information: 

1. (a) Name of Owner or Vendor Rudolph D. Stewart 
(b) Address of 0-wner or Vendor, 2000 Phyllis Drive, 

South Norfolk, Va. 
2. (a) Na:me of Purchaser or Vendee, Reliable Transport 

of Virginia Incorporated. 
(b) Address of Purchaser or Ven dee, Post Office "Box 

394, Portsmouth, Va. 
( c) Classification (corporation, individual or partner-

ship) Corporation. · 
( d) If a corporation, when was it organized~ December 

1956. 
-Who is the PresidenH William F. Beal, Jr. of PortsmoutJ1, 

Va. 
"'110 is the Secretary~ Annie E. Cooper of Raleigh, N. · C. 

( e) If the venclee or purchaser is a partnership, subn1it 
and mark as Exhibit A, a copy of tJ1e partnership agreement 

• 
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and as Exhibit B, a list of the individuals composing the 
partnership. 

3. If the sale or transfer requested is allowed will the 
operations to be conducted by the vendee or purchaser be in 
accordance with rules and regulations of the State Corpora
tion Commission, governing the operation of Petroleum Tank 
Truck Carrier~ Yes. 

4. Are the owner or vendor and vendee or purchaser fa
miliar with the provisions of rules relating to the :filing of 
fiscal report on cessation of operation~ Yes. 

5. \¥ill the owner and vendee or purchaser, jointly, bind 
themselves to see that said rules are complied with imme
diately on being advised that transfer is granted? Yes. 

6. ·wm the vendee or purchaser furnish before beginning 
operation, liability and property damage insurance or surety 
bond, covering all vehicles to be operated? Yes. 

7. Does the vendee or purchaser desire to adopt the tariff 
of the owner or vendor on :file with the State Corporation 
Commission? No. 

8. If the vendee or purchaser does not desire to adopt the 
tariffs of the owner or vendor, on :file with the State Cor
poration Commission, there must be :filed as Exhibit C, three 
copies of the proposed tariff. 

9. ·when is it desired that the sale or transfer become ef-
fective? Before March 7, 1960 if possible. 

10. Attach as Exhibit D, the original Certificate proposed to 
be transferred. 

page 2 r 11. Is the proposed sale or transfer being· made 
'in any way for the purpose of hindering, delaying 

or defrauding creditors~ No. 

Given under our hand this 23 day of January, 1960. 

(Owner or Vendor) RUDOLPH D. STEvVART 

(Vendee or Purchaser).. Reliable Transport of Virginia, Inc. 
WILLIAM F. BEAL, .JR., Pres. 

County 
City of Norfolk, to-wit: 

I, Helen L. Gentry, a notary public in and for the County 
(City) aforesaid in the State of Va. do hereby certify that 
Rudolph D. Stewart and William F. Beal, Jr. whose names 
are hereunto subscribed, personally appeared before me this 

• 
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day in my said County (City), and having been· duly sworn, 
made oath and say that the matters and things stated and set 
forth in the statements hereunto,· attached are true and cor
rect, and further says that all questions or requests have been 
answered or complied ·with as fully as possible. 

Given under my hand this 23 day of Jan., 1960. 

Seal 
HELEN L. GENTRY 

Notary Public. 

My commission expires on the 22 day of April, 1963. 

page 3 r Exhibit "C." 

Vendee or purchaser will join tariff of Virginia Tariff 
Bureau, Inc., Agent, publishing for Virginia Tank Truck 
Carriers. 

page 4 ~ COMMON.WEALTH OF VIRGINIA 
STATE CORPORATION COMMISSION 

CERTIFICATE OF PUBLIC CONVENIENCE AND 
NECESSITY 

PETROLEUM TANK TRUCK CARRIER NUMBER 15. 

Rudolph D. Stewart, Norfolk, Virginia having been found 
qualified and agreeing to comply with the laws of this Com
monwealth and with the rules and regulations of the State 
Corporation Commission lawfully applicable, in accordance 
with Chapter 632 -of the Acts of General Assembly of 1952, 
(Chapter 12.2, Title 56, Code of Virginia), is hereby granted 
a Certificate of Public Convenience and Necessity to operate 
motor vehicles as a Petroleum Tank Tri1ck Carrier from the 
point or points of origin which were used in such transporta
tion by said carrier prior to April 4, 1952, namelv: Soutl1 
Norfolk and from such additional point or points of origin as 
the subse9uent t~·ansfer. of said carrier's source of supply 
may require. 

Dated at Richmond, this 15th day of September 1952. 

STATE CORPORATION 
COMMISSION 
H. LESTER HOOKER, Commissioner. 
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page 5 ~ COMMONWEALTH OF VIRGINIA 

STATE CORPORATION COMMISSION 
RICHMOND, 9 

SUPPLEMENT NO. 2 TO, CERTIFICATE OF PUBLIC 
CONVENIENCE AND NECESSITY. 

I 

PETROLEUM TANK TRUCK CARRIER NUMBER 15. 

Rudolph D. Stewart, Norfolk, Virginia · 
Certificate. No. 15 is supplemented by the additional origin 

points of: 

Broadmoor (letter 8-9-55, file P-22053) 
American Oil Refinery near Yorktown (order 1-20-60 File 

P-22053). . 

Dated at Richmond, this 20th day of January 20, 1960. 

(This supplement cancels STATE CORPORATION COM
MISSION Supplement No. 1). 

H. LESTER HOOKER, Commissioner. 

page 6 ~ COMMONWEALTH OF VIRGINIA 
STATE CORPORATION COMMISSIO}:J 

AT RICHMOND, JANUARY 25, 1960. 

CASE NO. 14673. 

Application of 
RUDOLPH D. STEW ART 

For transfer of Petroleum Tank Truck Carrier Certificate 

Application having beei1 made to the State Corporation 
Commission by Rudolph D. Stewart to transfer Certificate 
No. 15 authorizing the operation of motor vehicles in the 
transportation of petroleum produ~ts between certain points 
in Virginia to Reliable TTansport of Virginia, Incorporated, 
and it appearing proper that this application should.come be-
fore the Commission for a hearing; · 
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Oil Transport, Inc., Y. Rudolph D. Stewart 

IT IS ORDERED, That the application be, and it is hereby, 
docketed for hearing before the State Corporation Commis
sion in its courtroom in the Blanton Building in the_ City of 
Richmond at 10 :00 o'clock, a. rn., on February 25, 1960. 

IT IS FURTHER ORDERED, That the applicant serve 
notice of the date of the hearing of the application on any 
officer or owner of every petroleum tank carrier in the State 
of Virginia, which notice shall advise of the application for 
a certificate of public convenience and necessity, the time and 
place of hearing and shall be served at least twenty days prior 
to the hearing date. 

IT IS FURTHER ORDERED, That the applicant havP 
published at least once in a newspaper having general circula
tion in the Cities of Richmond and South Norfolk, Virginia, 
and in York and N ansemond Counties, Virginia, a notice to 
the public advising of the application, the date of the hear
ing and that all interested parties should appear before the 
Commission at the time and place assigned for the hearing 
and said notice shall be published not later than ten days pr~or 
to the hearing date. · 

A True Copy 

Teste: 
N. \i\T. ATKINSON 

Clerk of State Corporation. 
Commission. 

page 7 r COMMON\\7EALTH OF VIRGINIA 
STATE CORPORATION COMMISSION 

APPLICATION OF RUDOLPH D. STEW ART. 

CASE NO. 14673. 

In Re: Application for transfer of petroleum tank 
truck carrier certificate. 

Present: Commissioners RalDh T. Catterall (Chairman) 
H. Lester Hooker, Jesse \iV. Dillon. (Commissioner Hooker 
presiding) 

Appearances: \V. C. Seibert, Commerce Counsel for the 
Commission. 
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Margaret P. Wootton, Official Court Reporter, State Cor
poration Commission, Richmond, Virginia. 

Date _heard March 14, 1960. 

page 8 r Commissioner Hooker: Mr. Seibert, you have a 
statement you wish to make? 

Mr. Seibert: If it please the Commission, this is an ap
plication to transfer a petroleum _tank truck carrier certifi
cate issued by this Commission to Rudolph D. Stewart to 
Reliable Tl'ansport of Virginia, Incorporated. Senator Gor
don F. Marsh asked for the cast) to be assigned for hearing 
today, and after that assignment was made, Senator Breeden 
asked that the case be postponed to a later date on account 
of duties in the Legislature. Therefore, upon agreement, 
the case is asked to be continued to a date that will be agreed 
to jointly by them, and in order that there may not have -to be 
a re-publication of the notice, I would like to present at this 
time Certificate of Publication of notice in the Times Dispatch 
of Richmond on February 5th, Certificate of Publicatfon in 
The Daily Press of Newport News on February 6th; Certifi
cate of Publication in the Virginian Pilot of Norfolk on 
February 6th, and Certificate of Publication of notice in the 

Suffolk-News Herald on February 8th. Also I 
page 9 ~ would like to offer copy of notice sent to all petro

lemrn tank carriers. 
I would also like to ask that the names of Mr. Robert 

Barton and Mr. John C. Goddin be put in the record as 
objectors, and that they he furnished with a copy of any 
orders that may be entered. 

Commissioner Hooker: The notices will be received a's 
Exhibit A and the names of counsel entered as asked. 

Mr. Seibert: Now we have to decide on tJ1e date of post
ponement. 

Commissioner Hooker: All right, what date do you sug-
gest~ 

Mr. Seibert: How about April 12th, 1960? 
Commissioner Hooker: That would be satisfactorv. 
Chairman Catterall: Suppose before we enter the order, 

you see if everyone agrees on that date. 
Commissioner Hooker: The Commission will wait until 

vou advise us as to the date and we will then set it for the 
day that is convenient for all parties. 

Note: Case. by a.g:reement of counsel, later set for 11earing 
April 12th, 1960 at 10 A. M. 
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page 10 ~ COMMONW.EALTH 011, VIRGINIA 
STATE CORPORATION COMMISSION 

.. 

AT RICHMOND, MARCH 14, 1960. 

CASE NO. 14673. 

Application of 
RUDOLPH D. STE,¥ ART 

For transfer of Petroleum Tank Truck Carrier Certificate. 

At the req~est. of counsel for the applicant, and for good 
cause appearmg ; 

. IT IS ORDERED, That the hearing .of this matter be, and 
it is hereby, continued before the Commission in the Blanton 
Building in the City of Richmond at 10 :00 o'clock, a. m., 
on April 12, 1960. · 

A True Copy. 

Teste: 

N. vV. ATKINSON 
Clerk of State Corporation 
Commission. 

page 11 ~ COJ\fMONWEALTH OF VIRGINIA 
DEPARTMENT OF HIGHW. AYS 

RICHMOND 19, VA. 

Transfer of Certificate of Public Convenience and Necessity 
as a Petroleum Tank Truck Carrier-Reliable Ti:·ansport of 
Virginia, Inc., Portsmouth, Va. Case No. 14673. · 

' 
Office of Commer~e Counsel Apr. 4, 1960. 

Virginia State Corporation Commission. 

Rfate Corporation Commission 
Box 1197 
RicJ1mond 9, Virginia 

April 1, 1960. 
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Gentlemen: 

'lv e are enclosing Form T & P 13-A, in duplicate, showing 
approval of equipment proposed for use by the above styled 
applicant requesting a Certificate as a Petroleum Tank Truck 
Carrier. -

This equipment is approved subject to the following condi
tions: 

''This approval is based on the vehicle or vehicles involved 
not exceeding the statutory weight limits allowed by Section 
46"334 ·of- the Code of Virginia. In no case is this approval 
to apply to the operation of any equipment over any road 
or bridge in excess of the legal posted weight limits.'' 

Sincerely, 

J. P. MILLS, JR. 
Traffic and Planning Engineer. 

OB 
Enc. 
Cy: Mr. Gordon F. Marsh 

· Attorney and Counselor at Lmv 
210 Law Building 
Portsmouth, Va. 

page 12 { T&P-13-A 

COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF HIGH\V-AYS 

CASE NO. 14673. 

Sheet 1 

APPLICATION FOR CERTIFICATE OF PUBLIC CON
VENIENCE AND NECESSITY BEFORE THE STATE 
CORPORATION COMMISSION, UNDER THE PETROL
EUM TANK TRUCK CARRIERS ACT TITLE 56 CHAP
TER 2.2 OF CODE OF VIRGINIA. 

To Department of Highway:s, Richmond Virginia 

Na.me of Applicant Reliable T1·ansport of Virginia, Incor
porated. 

Busines::; Address (street and number) 214 E. Ocean Drive, 
Portsmouth, Va. 

City or Town and County .. , .................... . 
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Oil Transport, Inc., v. Rudolph D. Stewart 

Applicant Desires Approval on Following Motor Equipment. 

(List the maximum size and weight of each type of vehicle 
which will be used by applicant in this case). 

*J\.fAXIMUM 
TYPE OF VEHICLE GROSS 

(Truck, Tractor LOADED 
Scrni·Trailcr or WEIGHT LENGTH WIDTH HEIGHT NO. OF 

NO. Truck Full Trailer) (Pounds) (Feet) (Feet) (Feet) AXLES 

1. Tractor 56800 16'-10 8'-0 7'-10 Single 
2. Tractor 56800 16'-10 8'-0 7'-10 do 
3. Tractor 56800 16'-10 8'-0 7'-10 do 
4. Tractor 56800 16'-10 8'-0 7'-10 do 
5. Tractor 56800 16'-10 8'-0 7'-10 do 
6. Tractor 56800 16'-10 8'-0 7'-10 do 
7. Tractor 56800 16'-10 8'-0 7'-iO do 
8. Tractor 56800 16'-10 7'-11 7'-10 do 
9. Tractor 56800 16'-10 7'-11 7'-10 do 
10. Tractor 56800 16'-10 7'-11 7'-10 do 
11. Tractor 56800 16'-10 7'-11 7'-10 do 
12. Tractor 56800 16'-10 7'-ll 7'-10 do 
13. Tractor 56800 16'-10 7'-ll 7'-10 do 
14. Tractor 56800 16'-10 7'-11 7'-10 do 
15. Tractor 56800 16'-10 7'-11 7'-10 do 

Petroleum Tank Truck Carrier 
This approval is based on the vehicle or vehicles involved 

not exceeding the statutory weight limits allowed by Section 
4;6-334 of tbe Code of Virginia.. In no case is this approval 
to apply to the operation of any equipment over any road or 
bridge in excess of the legal posted weight limits. 

"\Veight of Vehicle and Load. 

(Signature) RELIABLE TRANSPORT OF 
VIRGINIA, INCORPORATJiJD 

By vV. F. BEAJ_;., JR. 
Title President 

Dafo February 2, 1960. 

Approved-as noted above 

DEPARTMENT OF HIGiflVAYS 
By .J. P. MILLS, JR. 

· Traffic and Planning Engirieer. 

Date of Approval April l, 1960 
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ORIGINAL AND TWO COPIES MUST BE FILED TO
GETHER WITH ONE COPY OF STATE CORPOR.ATION 
COMMISSION FORM MC-32 

page 13 r T&P-13-A Sheet 2 

COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF HIGifliVAYS· 

CASE NO. 14673. 

APPLICATION FOR CERTIFICATE OF PUBLIC CON
v:mNIENCE AND NECESSITY BEFORE THE STATE 
CORPORATION COMMISSION, UNDER THE PETROL
EUM TANK TRUCK CARRilBRS ACT TITLE 56 CHAP-
TER 2.2 OF CODE OF VIRGINIA. . 

To Department of Highways, Richmond, Virginia. 

Name of Applicant Reliable Transport of Virginia, liicor
porated. 
Business Address (street and,.number) 214 E. Ocean Drive, 
Portsmouth, Va. , 
City or Town and Counfy 

; 

Applicant Desires Approval on Followi1ig Motor lDquipment 

(List the maxirnum size and ·weight of each type of Yehicle 
which \Vill be used by applicant in this case). 

TYPE OF '•MAXIMUM 
VEHICLE GRflS~ 

(Truck, Tractor l,OADED 
Semi-Trailer or WEIGHT LE'.\'GTH WIDTH HEIGHT NO. OF 

NO. Truck Full Trailer) (Pounds) (Feet) (Feet) (Feet) AXLES 

1. Tractor Semi-trailer 56,800 44'-0 8'-0 8'-3 4 
2. do· 56,800 46'-3 7'-11 9'-0 4 
3. do· 56,800 45'-0 7'-11 9'-0 4 
4. do 56,800 .. 45'-9 8'-0 8' ,...,. 

l - ( 4 
5. do 56,800 42'-9 8'-0 8'-10 4 
6. do 56,800 45'-4 8'-0 8'-9 4 
7. do 56,800 47'-10 7'-10 8'-6 4 
8. do 56,800 46'-4. 8'-0 . 9'-3 4-
9. do 56,800 43'-5 8'-0 8'-11 4 
10. do 54;330 36'-9 7'-11 8'-11 4 
11. do 56,800 43'-0 7'-9 8'-5 4 
12. do 56,800 43'-0 7'-9 8'-5 4 
13. do 56,800 44'-3 7'-11 8'-4 4 
14. do 56,800 . 48'-0 7'-9 8'-7 4 
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Petroleum Tank Truck Carrier 
This approval is based on the vehicle or vehicles involved 

not exceeding the statutory weight limits allowed by Section 
46-334 of the Code of Virginia. In no case is this approval 
to apply to the operation of any equipment over any road 
or bridge in excess of the legal posted weight limits. 

"'Vl eight of Vehicle and Load. 

(Sign a tu re) 

RELIABLE TRANSPORT OF 
VIRGINIA, INCORPORATED 

By -w. F. BEAL, JR. 
Title President. 

Date February 2, 1960. 

Approved-as noted above. 

DEPARTMENT OF HIGR\~1AYS 
Bv J.M. MILLS 

., Traffic and Planning Engineer. 

Date of Approval April l, 1960. 

ORIGINAL AND T-WO COPIES MUST BE FILED TO
GETHER -WITH ONE COPY OF STATE CORPORATION 
COMMISSION FORM MC-32. 
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page 15 ~ COMMONWEALTH OF VIRGINIA 
STATE CORPORATION COMMISSION 

APPLICATION OF 
RUDOLPH D. STEWART 

For transfer of Petroleum Tank Truck Carrier Certificate. 

This case, having been continued from March 14th, 1960 
to this date, April 12th, 1960 at 10 A. M., comes on for hear
ing at 10 :20 A. M. due to delay of Senator Breeden, w.ho 
had plane trouble and was unable to get to the Courtroom on 
time. 

Present: Commissioners Ralph T. CatteraU (Chairman) 
H. Lester Hooker, Jesse \lil. Dillon (Commissioner Hooker 
presiding). 

Appearances: Gordon F. Marsh, Counsel for Applicant. 
Robert T. Barton, Jr., Counsel for Virginia T'ank Truck 

Carriers Association, objector. 1 
page 16 r Edward L. Breeden, Counsel for Oil Transport 

of Norfolk, Objector. 
John C. Goddin, Counsel for Petroleum Transit Corpora

tion, Objector. 
W. C. Seibert, Commerce Counsel for the Commission. 

Date of Hearing April 12, 1960. 

page 17 ~ Commissioner Hooker : Proceed, Senator Marsh. 
Senator Breeden: I feel that I should make 

some explanation as to my tardiness. . . . · .. 
Commissioner Hooker: Your Secretary has already dorj.e 

ili~ . 
Senator Breeden: I feel that I should explain that I was 

seated abroad the Piedmont Airlines Plane ready for the 
trip to Richmond and was advised tha.t there was engine 
trouble and I immediately got off and we hired a private plane 
at the cost of forty-eight dollars to bring us to Ricbmo1id. · ·. 

I believe it might .save the Commission some. ti:µrn bec!luse, 
as you can see from that explanation that, Col.· Barton, ~Mr. 
Goddin and I have not had time to have an exchange of ideas, 
which otherwise we would have lmd, and I believe we will 
save the time of the Commission if you would indulge us for 
about fifteen minutes. 

Commissioner Hooker: 'Vha.t is your opposition? .--Are you 
opposing both applications 7 
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Rudolph D. Stewart~ 

Sena tor Breeden: Yes, ·we areopposing both ap-
page 18 { pitcations. ·· .. 

1Commissioner Hooker: 'Vhat is your opposition 
to the transfer 1 That is the case we called first. 

Senator Breeden: If I might say so, we may be able to 
get rid of that case if I could have some time to confer with 
my colleagues in regard to this matter. 

Commissioner Hooker: 10 :25 A. M. The Commission will 
recess for fifteen minutes.. 'Ve are in kind of a hurry but 
will recess to give you a <,~}Janee to confer. 

10 :40 A. M. The Commission res11~nes its session . 

. -commissioner Hooker: All right, Senator _·Marsh. . 
Senator Marsh: May it please the Court, I represent Mr. 

Rudolph Stewart in his application to sell to Reliable Trans
port Company of Virginia, his rights under his certificate, and 
I also represent the purchaser, the Reliable Transport Com
pany of Virginia, and Mr. Beal, its President, who lives in 
Norfolk. ViTe have filed his application to transfer his certi
ficate granted him and have complied with the requirements 

of the law and have notified the other carriers, and 
page 19 r ]Jave filed the financial statement, which is deemerl 

to be satisfactory, and have filed the approval 
from the State Highway Department ,at Richmond, and have 
filed tJ1e Certificate of Publication in four newspapers, and we 
are here to introduce our principals and permit them to be 
examined. 

Commissioner Hooker: Senator Breeden, do you have anv 
opening statement to make before we proceed with the evi
dence 1. 

Senator Breeden: No, sir. 
Commissioner Hooker: Proceed with your evidence.· 

page 20 { RUDOLPH D. STKWART; _··· 
a witness introduced on his own behalf, beii1,g first 

duly sworn, testified as follows: ' ... ··•· . .. · · 

DIRECT EXAMINATION.· 

Bv Senator Marsh: 
··Q. 'Vill you please state your name 1 
A. Rudolph D. Stewa:rt. 
Q. Your address 1 

. ', :~: . 
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Rudolph D. Stewart. 

A. 2000 Phyllis Drive, Norfolk, Virginia. 
Q. Is that South Norfolk? 
A. N orf.olk 60, Virginia. 
Q. You are the owner of Certificate 15 under the Petrol-

eum Carriers Act? 
A. Yes. 
Q. ·what points have you been serving under this Certifi-

cate? 
A. For the last four years I have been running from 

Suffolk to Virginia Beach and Norfolk locally. 
Q. You had this permit at the time the law became effective 

in 1951, and were therefore classified as being under the 
Grandfather Clause, were you not? 

A. Yes. 
page 21 r Q. You have offered to sell and participate in 

a contract arrangement, subject to the approval of 
the State Corporation ·Commission, to sell this permit to Mr. 
Beal 's Company known as the Reliable Transport of Vir
ginia, Inc.? 

A. Yes. 
Q. And you :filed an application January 23, 1960 with this 

Commission to permit you to do so? 
A. Yes. 
Q. And notices have been introduced in evidence showing 

your compliance with the rules· and regulations and that all 
requirements have been met'?"'· 

A. Yes. 

CROSS EXAMINATION. 

By Senator Breeden: 
Q. When the Act went into effect you said you were m 

business at that time? 
A. Yes. 
Q. How many tanks did you have? 
A. At the time I got the Grandfather rights? 
Q. Yes. 

A. Two, I think it was. 
page 22 r Q. And you are still holding only those same 

two tanks? 
A. No. 
Q. How many do you have? 
A. Three tanks. · 
Q. Do you not also use your equipment to do hauling out-

side of the petroleum field? , 
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Rudolph D. Stewart. 

A. I have one tractor that I lease to Turner Express 
Lines. 

Q. And that tractor as it is is marked ''Leased to the 
Turner Motor Express~'' 

A. Yes. 
Q. And yet you use the tractor so labeled to haul these 

tanks~ 
A. Yes. 
Q. And in your operations you have not exercised the rights 

that you have equipment that makes you capable of doing 
so? 

A. \i\T e have exercised them to the extent we have had 
business to do so. 

Q. y OU have a tractor that you lease to Turner r 
page 23 r A. All of my tractors have a certificate so I can 

hook them on to the tanks. If I don't want to use 
it for Turner Express I can back under a tank and haul it, 
but. business has not been so good, and I have leased it to 
Turner. 

Q. And, because of that situation, you are not using the 
equipment you now own and propose to sell to the extent 
of its capabilities? 

A. My business has not been so good this winter, so I have 
to use the tractor on the road in order to make a living. 

Q. Your Certificate permits you to haul out of the Ameri-
can Oil Plant~ 

A. I can haul out of any oil company in Norfolk. 
Q. The American Oil Company is at Yorktown? 
A. Yes. 
Q. That is your only supplier at Yorktown 7 
A. No, I don't know. 
Q. You have not hauled for them? 
A. No. 

Q. You 11ave never hauled for them? 
page 24 r A. No. 

Q. The public need for hauling out of that re
finery has been supplied by other carriers among them the 
objectors today? 

A. As far as I know. I would not know. 
Q. Thev lrnve s11rmlied the eciuiprnent :md personnel and 

furnished tlrnt servi~e~ 

Note: Hesitation by witness. 
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Ri~dolph D. Stewcirt. 

Q. Don't you keep up with the business you are in enough 
to know ·who supplies it out of the American Refinery? 

A. No, sir. 
Q. That is a blank as far as you are concerned? 
A. I don't know who supplies the service. 

Commissioner Hooker: · Senator Breeden, the point you 
a.re trying to make is that he has not taken care of the needs 
and your client has had to supply the service? 

Senator Breeden: Yes. He has not gone in there and 
rendered the service. 

A. I have only had the authority for sixty days. 

page 25 ( Senator Breeden : 
Q. You have had it as long as anyone else~ 

A. No, I would not think so. 
Q. How about Broadmoor? 
A. I have hauled for Phillips 66. 
Q. You have not hauled out of there? 
A. I have hauled out of there. 
Q. "'\Vhen was the last time you hauled out of Broadni.ood 
A. About two months ago. 
Q. "'\Vhat was the amount of that? 
A. One or two tank loads. 
Q. vVhat was it,-one or two tank loads? 
A. It may have been one or two. · 
Q. Isn't it true that. you have not hauled more than just a 

few over the past five years? · 
A. I have hauled out of there. 
Q. How many out of Broadmoor in the past five years? 
A. Fifteen to twenty loads. 

Q. And the only person you haul for is Brenner 
page 26 r Oil Company? 

A. No. 
Q. Who else do you haul fod 
A. I haul for Allied Petroleum, East Coast Petroleum 

located in Hichmond. 
Q. ·where do you load for them? 
A. The Crown Central at South Norfolk. 
Q. An~rwhere else? 
A. I load out -of Citv Service Terminal. 
Q. ·when were you laRt in there? 
A. Practieally everv dav. 
Q. Thnt is a· regular point? 
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A. Yes. 
Q. Out of City Service and Crown? 
A. Yes. 
Q. Do you haul out of Pure Oil Company? 
A. I originally loaded out of Pure Oil Company, but I don't 

have any customers out of Pure Oil Company now. 
Q. You don't haul any regular customers out of Texas Oil 

Company? · 
A. I did until this year. 

Chairman Ca.tterall : You said you only owned one tractor? 

page 27 t A. No, three tractors. 
Q. And one you lease to Turner Express? 

A. I lease it to Turner Express part of the time. 

Senator Breeden: 
Q. How long have you been leasing to Turner Motor Ex

press? 
A. Three years, part time. I have been leasing to him 

in the summertime and in the wintertime when the fuel oil 
business got heavy I had to stop. 

Q. He has been hauling recently? You don't deny he was 
hauling on March 4th? You did not hauH 

A. I have hauled this whole winter. 
Q. ·when the equipment is going up to Baltimore, you 

can't haul? 
A. My tractor is out of the State {wo days a week· and 

other times it hauls petroleum products. 
Q. It runs out of Norfolk? 
A. Yes. 
Q. Did you get permission from this Commission to do 

that? 
A. I work under Turner and he attends tO that. 

page 28 t Q. You did not attend to it? 
A. Yes. That is correct. 

Q. You assumed he attended to it? 
A. I assumed he lrnd done so. 

Commissioner Dillon: You did not lease your rights? 

A. No, sir. 
Q. Just the equipment? 
A. Just the tractor. 
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Rudolph D. Stewart. 

Senator Breeden : 
Q. Just your tractor T 
A. Just tmy tractor. 

Chairman Catterall: \Vhen you said business was bad, 
did you mean your business or the hauling business as a whole 
was badT 

A. I meant the whole hauling business was bad as most 
of them will tell you, if they told the truth. The fuel oil 
business has been bad. \Ve have only had one good month, 
which was last month when there was so much snow, but for 
the other i11onths business has been very poor. 

Mr. G-oddin: Just a minute-
Col. Barton: Are you going to ask him some 

page 29 r questions' 
Mr. G-oddin: I may have one or two questions 

after Sena.tor Marsh and I confer. 
Col. Barton: I will go on then with my cross examinatlon. 

CROSS EXAMINATION. 

By Col. Barton: 
Q. You haul locally T 
A. Locally. 
Q. ·what is t.he distance between the point of original 

destination on your deliveries T 
A. About fifteen miles. 
Q. You were in the exemption and did not have to have 

iH 
A. The only time I had to have it was from Suffolk to 

Virginia. Bea.ch. 
Q.. How many times did you use that T 
A. Once or twice a week. 
Q. You say business is bad T 
A. Yes. 
Q. There is plenty of idle equipment T 

A. Yes. 
page 30 r Q. There is a. lot of idle equipment set. up down 

ilieruT · . 
A. Yes, I can show you yards full of it. 
Q. You only filed a tariff recently T 
A. Yes. 
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Q. Only after the Commission directed your attention to 
it 1 

A. Yes, I filed one a couple of years ago and a couple of 
months ago I filed a new one. 

Q. Your hauling is within the fifteen mile limit and you 
have authority out of Yorktown? 

A. Yes. The Refining Compa11y has. 
Q. \i\That do you mean? Did the Refining Company make 

application or you 1 
A. The la·wyer took it for me. 
Q. Do you have the certificate authorizing you to haul out 

of Yorktown 1 
A. I don't kno1v whether the Senator has it or not. 

Mr. Seibert: The American Oil Company is located at 
Yorktown, and when they went there, all of the 

page 31 ( carriers were given the authority. Nobody op
posed anyone. Everybody was granted the au-

thority. 

Senator Breeden : 
Q. But you have never exercised it 1 
A. No. 
Q. Have you hauled out of Broadmoor? 
A, Yes, occasional loads. 
Q. How many loads? 
A. Three or four a month. 
Q. That is local? 
A. Yes, all in the city. 

CROSS EXAMINATION. 

Bv Mr. Goddin: 
"Q. Mr. Stewart, I believe you have answered both Senator 

Breeden and Col. Barton to the effect that in your operation 
you have never served the American Oil Company at York
town? 

A. No, sir. 
Q. And you never expected to? 
A. I never had the proper equipment to do it. 
Q. \i\T ould you be willing from your viewpoint to abandon 

Yorktown as a. point of origin? 
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Rudolph D. Stewart. 

A. No, sir, I would not be i 1illing to do that. I 
page 32 ~·would love to have the authority. 

Q. You have never served them. 
A. It is possible I might change my mind. 

Senator Breeden: How will he change his mind when he is 
selling his grant of the certificate 7 

Commissioner Hooker: This grant did not say he could not 
do that. 

Mr. Seibert: The American Oil Company was a new plant 
and it was agreed that everyone could go in there. 

Commissioner Hooker: Nobody opposed anybody else 7 
Mr. Seibert: No. 
Senator Breeden: But that did not apply to this operator. 

\Ve bad a hearing in the old Court Room and everybody 
agreed to scratch each other's back-

Mr. Seibert: And that was for all of those that had Grand
father rights, and then in a. supplemental application this 
certificate was granted in accordance with that agreement. 

Senator Breeden: 'When was this supplemental 
page 33 ~ agreement 7 

Mr. Seibert: The supplemental certificate was 
issued January 20th, 1960. 

Senator Breeden: Vv as there a hearing 7 
Mr. Seibert: No. 
Senator Breeden: I did not understand that people could 

come in here and get a supplemental certificate without a 
hearing. 

RE-DIR.ECT EXAMINATION. 

By Senator Marsh: 
Q. Your equipment. is not involved in this sale; all you are 

selling are your rights and permit 7 · 
A. Yes. 
Q. Let's see who you serve out of Norfolk 7 
A. I serve from Cities Service Hartol Petroleum Corpora

tion. 
Q. \'7ho is the other one? 

. A. Allied Chemical Company and I serve East Co~ist Oil 
Company. That is three. 

Q. You named .another· one for me this morning. 
A. Allied Petroleum, East Coast ·and Hartol. 
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Rudolph D. Stewart. 

Q .. And you got your certificate from Yorktown -
page 34 r ninety days ago? 

A. Yes. 

Chairman Catterall: What are you going to do with your 
-equipment? 

A;. I am only selling the Grandfather rights. I still have 
my local rights. 

Q. You will still conti'nue to operate there locally? 
A. Yes. 

-RE-CROSS EXAMINATION. 

By Senator Breeden: 
Q. Why did you apply for this American Oil Company 

certificate in January? 
A. What was that? 
Q. \Vhy did you apply in January to get some general right, 

which you hold from American Oil and then turn around and 
sell that to Reliable? · 

A. The more points you have to pull from the more easy 
to get what you want. · 

Q. Had you already dealt with Reliable when you applied 
for this certificate Y 

A. No. 
page 35 r Q. YOU had had 110 dealings at all? 

A. We had been talking about this transfer £or 
several years, but never came to any agreement. 
· Q. But negotiations were under way and you were _talking 

about iH -
A. I don't know ·what time we started talking about the 

rights. -
Q. Lets' take it a little easy now. In the discussing of the 

selling to Reliable your a.pplicatio1i for the cedificaie from 
the American Refinery was discussed 1 - · · - --· · 

A. I think it was discussed. He· may ha:\re asked .we- if I 
11ad the rig~I1ts. / · · 

Q. And you told him ''No''? 
·A. I told him· I did no·t know fol- stue. 
Q. But vou thereafter applied for those 1;ights? 
A_. I did apply for one. ·- : · · 
Q. So you could turn around a.nd make ii, s~le which was 

more advantageous to you? · · - · -·,J 1
' 
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William F. Beal, Jr. 

A. Surely it would make it more advantageous. 
Q. Surely. I know that is what you did. One other thing, 

these companies that you called off ,-are they the 
pa.ge 36 r consignees 1 ' 

A. They are the people I haul to. 
Q. You haul out of Cities Service T'erminal to these 

people1 
A. Yes, and ,out of Crown, and I haul out of Sinclair out 

of Portsmouth. 
Q. You don't have rights out of there? 
A. I haul for Allied. My certificate shows that I can haul 

out of any place to my customers, any place my customers 
wa:nt me to do it. It is mainlv as to South Norfolk and I 
caJ1 pull out of Sinclair. " 

Q. Sinclair is in Portsmouth? 
A. Yes. 

'¥itness stood aside. 

page 37 r '¥ILLIAM F~ BEAL, JR., 
a witness introduced on behalf of Applicant, being 

first duly sworn, testified as follows: 

/ DIRECT EXAMINATION. 

By Sena.tor Marsh : , 
Q. Will you state your name and address please, sir. 
A. My name is vVillaim F'. Beal, Jr., do you want my home 

address1 
Q. Yes . 

. A. My home address is 109 Greenbrier Road, Portsmouth, 
Virginia. 

· Q. You are an officer of Reliable Transport of Virginia, 
Inc.? 

A. I am. 
Q. And what office do you hold with them? 
A. President and Treasurer. 
Q. You, have been operating how long in Virginia? 
A. The Reliable Transport has been 'operating for two 

yea:rs as a corporation. 
Q. You have filed schedules showing approval of the equip

ment to be used in the operation if this transfer 
page 38 r is granted? 

. A. '¥ e have, sir. 
Q. And also your financial statement? 
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A. Yes. 
Q. And you have caused counsel to give notice to all parties 

interested? 
A. I did, sir. 
Q. You are qualified and able to handle the business and the 

duties imposed on you if this transfer is granted? 
· A. We are. 

Commissioner Hooker : I would like to ask you a question. 
Would you go through with the deal if you did not get any 
rights from the American Oil Company? 

A. There would have to be a re-negotiation as to our price 
for transfer since there is a difference as to the amount of 
traffic that would be our potential. The price we have nego
tiated at is based on a potential. 

Q. At the time you entered into this proposal to transfer 
what consideration was given to the right to serve American 
Oil Company? 

A. You mean what percentage? 
Q. At the time you entered into the contract had 

page 39 r the certificate been issued by this Commission? 
A. Probably it had. In talking we had been talk

ing trying to get to some agreement for four or five years this 
fall, and at the time we concurred on the price it was our 
knowledge and my knowledge that the Commission was is
suing Yorktown to those who held a certificate, and that all 
they had to do to receive a certificate was to write a letter 
to the Commission to get Yorktown. Phillips became an 
origin point sometime after we started talking and we had 
our attorney write a letter about Phillips and we were con
clusive in thinking that Yorktown could be done in the 
same procedure. 

CROSS EXAMINATION. 

By Senator Breeden: 
Q. Mr. Stewart seems to be a little confused because the 

application \Vas filed in December of 1959? 
A. No, sir. The anplication for transfer was filed in Jan

uary. The other application was in December that you have in 
mind. The new application was docketed in December. 

Q. In December you applied for rights yourself? 
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A. Yes. 
page 40 ( Q. And in January, sometime thereafter, this 

application for transfer was filed? 

Commissioner Hooker: This application was received 
J aJmary 25th. 

Senator Breeden: The other case was m December be
cause I had some correspondence a.bout it~ 

. A. Yes. 
Q. So the whole matter was deferred until the American 

Refiner rights were certificated? 
A. No, sir. 
Q. Tell us what you all said about the matter? 
A. The application for rights filed in December had no 

correlation with the transfer at all. They a.re two separate 
cases. They are entirely separate. 

Q. \i\lhat did you say to Mr. Stewart about applying? Did 
you1 say "If you get the American Oil Company rights, I will 
pay you so much''? 

A. No, it was not in those words. 
Q. State what it was? 
A .. I have been negotiating with Mr. Stewart for four or 

five years and we found in this process when Phillips opened 
in· Norfolk County that, due to the nature of his 

page 41 r certificate he could have an attorney write the 
Commission so that he could have Phillips. This 

was to his enhancement whether I 'lvas the purchaser or not, 
and when the one at Yorktown came up I was certainly in
terested as to whether he had. Yorktown, and in the process 
of our negotiations, he, in, turn, had an attorney to write a 
letter and ·while it is an advantage fo me if I purchase it, but 
whether or not I purchase it, it is an advantage to Mr. 
St.e'l1rn.rt. 

Q. You made a fine statement. but you did not answer my 
question. \Vhat. was said? Did you tell him to go ahead 
and get the rights to the American Refinery before we enter 
into your agreement? 

A. No, sir, it was not said in that way. 
Q. "Tlmt part did it play in your negotiations? You ob

viously did .J1ot make the deal until the American Oil Company 
was in the piGture. What made the delay? . 

A. As far .as. the delay is concerned, the delay is four or 
five years old. I 11ave no knowledge that the American Re-
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fining Company postponed our agreement or concurred iJ~ it 
to any degree. 

Q. Let's see if we can ask a simple question and get an 
answer. You knew ·when Mr. Stewart applied for 

page 42 ~ the certificate from American Refining Company~ 
A. State that again. · 

Q. You knew when he made the application~ 
A. Yes. 
Q. And Broadmoor was made at your instigation 1 
A. Yes. I was aware that, if he would ·write to the Com

mission, Broadmoor could be added and that it would be to 
his advantage. At the time of that there was no agreement 
between Mr. Ste·wart and myself. I had no assurance that 
I would be given an opportunity to purchase. 

Q. But, as the certificate gre,w, it became more attractive 
to YOU~ 

A. Yes, there was more potential. 
Q. And then when they got to another phase, you suggested 

Yorktown~ · 
A. I don't know whether or not I suggested it. 
Q. You know if you did or did not~ 
A. I don't know whether it was Mr. Stewart or myself. 
Q. \Vhen he applied he knew he was not going to haul but 

it made it more attractive to you? 
A. That is something that would be in his mind, 

page 43 } and I can't say. It is more valuable as far as I am 
concerned. · · · · 

Q. And, after all these negotiations, you never entered into 
a contract to buy the rights until both Broadmoor and York
town had been added? 

A. It was after these Jiad been added that we got tog·ether 
on the transfer price pending approval bv the Commission. 

Q. Don't you tllink it would :be fair to the Commission for 
vou to state that the hauli112: out of South Norfolk means 
little to you and that it is Y 01~ktown you are interested in? 

.A. As a common carrier I will solicit each oil company's 
business. ·If I am fortunate enough to get some from South 
Norfolk, and I can't solicit from Yorktown, I will be hanpv 
with South Norfolk. If I get Yorktown. then I will be glad. 
I am a common carrier and any certificate is of help. · 

Q. You are a common carrier and thatYorktown certificafo 
woi1ld be.very good to hook 11p t.o your Nortll Caroli11a opera-
tions 1 · 

A. To my notion yo'u can't hook an Interstate Cornnierce 



30 Supreme Court of Appeals of Virginia 

William F. Beal, Jr. 

Commission certificate with an intrastate certifi-
page 44 r cate. -

, Q. Don't you intend to file for another step with 
these rights with the Interstate Commerce Commission for _ 
Reliable Transport? 

A. You gentlemen may have told me something that is in
teresting. To my knowledge you cannot haul an intrastate 
movement and tack it ·on to an interstate movement. I don't 
believe you can take an intrastate movement and tack it on to 
an interstate movement and I have been told so by three at
torneys. 

Commissioner Dillon': Have you got interstate rigbts? 

A. Yes. 

Commissioner Dillon : You can't register this before the 
Interstate Commerce Commission. 

Mr. Goddin: This application is for Reliable Transport 
of Virginia. His interstate rights are for Reliable Trans
port Company, which is a North Carolina Corporation, and 
what he would do would be that he would transport it from 
Yorktown to Norfolk and in interline movement from Norfolk. 

A. May I make a statement . The interstate 
page 45 } certificate is held by Reliable Transport of Vir

ginia, and has been held by that Corporation alone 
for twelve months. The Reliable Transport has no rights 
that come in to Norfolk. 

Mr. Goddin: 
Q. Would you be willing to restrict the certificate so that 

tllere would be no inter-line movement either to or back? 
A. So far as its being tied in with the interstate move

ment? 
Q. Yes. 
A. You gentlemen have raised a question in my mind tlrnt 

J thought was a dead one. I was positive that it could not be 
_<lone . 

. Senator Marsh: Judge Dillon has made a statement to that 
effect. 

Commissioner Dillon: I said, if he is a multiple state 
c;:i.rrier, he could not register his intrastate carrier certificate 
with the Interstate Commerce Commission. 
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Mr. Goddin: 
Q. ·would you answer the question now please 1 Vl ould you 

be willing to have it restricted? 
page 46 ( A. In view of the question you and Senatot 

Breeden have raised, I will say no. You may have 
enlightened me on something I did not know about. I will 
say that there was no intent originally, but I don't know 
now. 

Senator Breeden: 
Q. Let's go over how Broadmoor came abont. Do you 

know tha.t those rights have not been exercised so· far as 
the certificate is concerned? The certificate to that point has 
never been used. 

A. You mean Certificate 15 has .ne,ter been exercised 1 
Q. To Broadmoor ~ 
A. I am not familiar with the customers Mr. Stewart has. 

I know some of them. I know during all of the negotiations 
Mr. Stewart has attempted to get additional eapital to enlarge 
his operation. He had small tanks, as he said, and his 
potential was limited. 

Q. He has never done a.n over-the-road business? 
A. To my knowledge it was over-the-road up to thirty miles 

for one customer .. 
Q. Otherwise he has been a. local hanler with 

page 47 ~ light equipment? 
A. Yes. 

Q. That is not your business? 
A. I know you cannot get into the over-the-road business 

with small equipment. You have to have large trucks. 
Q. You have examined his equipment? 
A. Yes. 
Q. Could you describe it for us for the record? 
A. He has a trailer truck. a Fruehauf I think, some ten 

or twelve years old of approximately nve thousand gallons. 

Cornmissi011er Hooker: Tlrnt is all in the record and ap
proved by the Highway Commission. 

Senat01· Breeden: 
Q. You are of the opinion that it does not qualify for 

over-tl1e-road use? 
A. 'i\Tithin my Sf'Ope of operation I could not oner11te that. 

As a supplement during a seasonal demand, mayhe yes. 
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Q. If the transfer of these rights are approved, you will 
take it and use it in a fashion that they have not been using 
iU 

A. Mr. Stewart can do his hauling in .it. 
page 48 r Q. That use has always been there that he 

makes~ 
. A. As far as the physical use is concerned, that is correct, 

the potential has always been there. 

Col. Barton : 
Q. Am I correct that in December you filed for a certificate 

for Reliable Transport of Virginia from Broadmoor, South 
Norfolk, Norfolk County and Craney Island? 

A. Yes. 
Q. That is Case 14630? 
A. I am not sure of the case number. 
Q. Then on January 25th you filed to have transferred to 

you the certificate owned by Mr. Stewart? 
A. Correct. 
Q. Did you decide that you would be better off buying the 

Grmidfather Clause certificate because you would be more 
assured of getting some rights that, if you proceeded on an 
original certificate you would not get, is that the reason you 
agreed to purchase? 

A. As I stated, I have. been in the process of negotiating 
with Mr. Stewart for four or five years this fall. I had 
practically given up hopes of ever getting to an agreement 

and that is the reason I .had initiated the applica
page 49 r tion back in December, and the:i;i, after this, Mr. 

Stewart and myself came to an agreement and in 
that way proceeded with it in lieu of the original a.pplication 
which was filed in December. 

Q. Do you propose to abandon the original application' 
A. If the Commission grants the transfer of l\fr. 'Stewart's 

certificate to my corporation, that will happen. · 
Q. And it was subsequent to vour application beirnt filed 

in Decemher that Mr. Stewart applied and received the 
certificate from Yorktown? 

Chairman Catterall: He had it on January 25th. 
Col. Barton: Will the Commission stipulate that that 

amendment was issued without a hearing? 
Commissioner Hooker: ';>\Te issued similar oneR in 1955 to 

Broadmoor. 
Senator Marsh: 'i\That Mr. Seibert stated. 
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Commissioner Dillon: It was agreed at the time that every
one holding a certificate under the Grandfather Clause would 

be granted rights from Yorktown. 
page 50 ~ Col. Barton: I would like to get into the reeord 

that there was no notice of the hearing of the ap
plication of Mr. Stewart to get the Yorktown certificate. 

Chairman CatteraU: Mr. Seibert stated that. 
Commissioner Hooker : It is alreadv in the record because 

the certificate states ''and from such additional point or 
points of origin as subsequent transfer of carrier's source 
of supply may require.'' · 

Col. Barton: May I put in the record the order entered 
by the Comm,ission. Have you got a copy? 

Commissioner Hooker: You are talking about the order 
when it was granted? 

Col. Barton: No, the order in this case. 
Mr. Seibert: It is an order of the Commission dated 

.January 20, 1960. 
Chairman Catterall: That has· nothing to do with_ this 

case. 
l\fr. Seibert: It has nothing to do with this case. "\Ye 

followed the procedure we have always followed. It is a 
brand new source of supply and the Commission 

page 51 ~ held that everybody having Grandfather rights had 
a right to go in there. 

Col. Barton: I beg to differ with the Honorable Chair
man of the Commission in saying that it has nothing to do 
with this case, because I understand it is a part and also the 
record when we let every carrier participate, it meant every 
carrier in the room. 

Mr. Seibert: I disagree with that. It was any Grandfather 
carrier. 

Commissioner Hooker: It was any Grandfather certificate 
anywhere in Virginia.· 

Sen. Breeden : w· ould the notice given as part of the 
recqrd be considered as part of the record? I believe the 
law is such that the Commission is limited and that it could 
not have made a valid order on the notice, and there has 
never been another notice. 

Mr. Goddin: 
Q'. In response to a question bv Judge Hooker, you in

dicated that if Yorktown could be eliminated, that there 
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would have to be some re-negotiation of the agreement be
tween your Company and Mr. Stewart~ 

page 52 r A. Yes, sir. 
Q. Then, in your negotiations over a period of 

four or five years with Mr. Stewart, you :never could reach 
an agreement until after he got Yorktown~ 

A. Yes, sir, that is true.· He Wl;l.S asking more than the 
certificate was worth. Then after he enhanced the certificate, 
we came to agreement. . 

Q. Can you tell us how much of an abatement in the pur
chase price you would look for in the event Yorktown was 
eliminated~ 

Sen. Marsh: I think it is an irrelevant question. 
Commissioner Hooker: It has nothing to 'do with the 

case. 
Mr. Goddin: It has to do with the figures in the agree

ment. 
Commissioner Hooker: If he agrees to it, he does but he 

doesn't have to accept it, and we have nothing· to do with it. · 

Mr. Goddin: 
Q. In the initial application ymi filed in December you did 

not include the site of the Amer.ican Oil Company's 
page 53 r plant at y orktown as a point of origin, did you 1 

Sen. Marsh: I object to that. That is another case and has 
nothing to do with this matter. 

Mr. Goddin: I think it has. 
Commissioner Hooker: That application will speak for it-

self and has nothing to do with this case. ' 
Mr. Goddin: I think I am entitled to a yes or no answer. 

A. What was the question~ 

Mr. Goddin: ·Mrs. ~Vooton, will you read the question, 
please~ 

Note: Question read as follows: 

Q. In tbe initial application you filed in December you did 
not include the site of the American Oil Company's plant at 
Yorktown as a point of origin, did you 7 
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Mr. Seibert: The points were Norfolk, South Norfolk, 
Portsmouth, Norfolk County and Craney Point. 

Mr. Goddin: 
Q. So it did not include Yorktown? 
A. No. 

Q. You did not consider Yorktown as a place 
page 54 r of importance in December? 

A. I did. That was an oversight in failing to 
have Y orktow:n on it. 

Q. How did you happen to overlook it? If it was so im-
portant, how did you happen to overlook iU 

A. I am human and able to make mistakes. 
Q. Did you sign the notices? 
A. Tlrn Senator signed the notices. 

Sen. Marsh : They were signed by counsel. 

Mr. Goddin: 
Q. So suddenly Yorktown became Iii... place of importance? 
A. Yes, it is a place of importance. 
Q. And so is Richmond? 
A. Yes, but Richmond is a hundred or so miles away from 

Norfolk. 

Commissioner Catterall: You have only interstate rights 
at present? 

A. Yes, sir. 

Mr. God din:, 
Q. Are the Virginia interstate rights held by the transferee 

applicant in this case? 
page 55 r A. The interstate rights between Norfolk and 

' ten miles thereof and Hopewell and ten miles 
thereof are held in the name of Reliable Transport of Vir
ginia, Inc. 

Q. That is the transferee applicant in this proceeding? 
A. Yes, sir. 

Senator Breeden: 
Q. You mnde your first application, I think Judge Hooker 

stated, in December? 
A. Sometime in the month of December. 
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Q. And the
1 

American Oil certificate was granted January 
25th.7 

A. I think they said it was granted. the 20th. 

Mr. Seibert: It was the 20th. 

Senator Breeden: 
Q. And this application was filed January 25th 7 
A. Yes. 

Senator Marsh: The application shows January 23rd 7 

A. Yes. 

page 56 ~ Sen. Breeden: 
Q. So it was only after the granting of the 

American Oil Company rights that this application for trans
£ er was made? 

A. Yes. 
Q. You had no agreement prior to that time? 
A. ·we had come to a potential agreement. It is like buying 

a basket of apples. You want to know whether there is a 
peck or a bushel. I was representing my Company. I was 
given authority to do such and such on receiving such and 
such, and I was not willing, nor my Corporation not willing 
to pay more. 

Commissioner Hooker: In other words, the more you re~ 
ceived the more valuable it was? 

A. Yes. 

Senator Breeden: 
Q. In other words, if Mr, Stewart ·applied and got the 

American Oil rights, 'the price would be one thing and if h\:l 
did ~ot, the price would be. another thing7 · 

·A. Yes,·._·. ·-· · ; 
Q. And when did he advise you that he had received the 

certificate for the American Oil CornpanyJ·· 
page 57 ~ A. As soon as he got the certificate. 

. Q. And the finalization of your transaction was 
1rnld in suspense until that was granted? 

A. The .last few• days ·of the transaction. · He was -holding 
out for a certain payment and I was not in position to co'ncede, 
and he did not want to concede to that. · 



Petroleum Transit Corp. v. Commonwealth of Va. ;37 
Oil Transport, Inc., v. Rudolph D. Stewart 

TVilliam, F. Beal, Jr. 

Q. ·when that certificate was granted he never intended to 
use it? 

A. It ·was granted to h~m, and if he cannot operate it, he 
has the potential for the sale. 

Mr. Goddin: May I ask you this one question 1 
Commissioner Hooker: I think the Commission is clear on 

what the understanding is. 
Mr. Goddin: I will not go into the understanding. 

Q. Is your Company, the Reliable Transport of Virginia, 
Inc. a subsidiary of any other Company~ 

A. Yes. 
Q. Of what company1 
A. The Reliable Transport, Inc. 
Q. Is it wholly owned~ 

A. Yes. 
page 58 r Q. Does the Reliable Transport have any au-

thority from this Commission or the Interstate 
Com:inerce Commission 1 

A. It has fron':I the Interstate Commerce Commission. 
Q. w·hat does it have~ 
A. Richmond, Virginia and ten miles thereof to destina

tions in the State of North Carolina on and off U. S. Highway 
21. 

Q. And Reliable Transport of Virginia is authorized to 
transport petroleum and petroleum products from Nodolk, 
Virginia, and ten miles thereof, and Hopewell, Virginia. and 
ten miles thereof, to North Carolina points on and off High-
~y ru . 

A. Yes. 

Sen. BreG:den': 
Q. Is there any other subsidiar}i of Reliable Transport? 
A.-No. . 
Q. <Aud. n:o other company, that is tJJe whole thing;? 
A. No other company~ 

pag·e 59 r CoL Barton : · · 
· Q. Do you hold tlie same position with them? 
A. No. 
Q. \i'\Tbat is your position with them? 
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Senator Marsh: That is not relevant. 
Commissioner Hooker: No, that has nothing to do with this 

case. 

W,.itness stood aside; 

Commissioner Hooker: Do you have any evidence, Colonel~ 
Col. Barton : "'\Till the Commission take note of the fact that 

there are thirteen certificates from Norfolk; nine from Ports
mouth and twenty from South Norfolk? 

Commissioner Hooker: Yes. 
Senator Breeden: I think the record is clear on this point 

but we have several representatives here who can testify from 
the Oil Transport Company that there is ample equipment 
in the area operated in by these companies who are objecting, 
and the companies represented by Col. Barton, but I under-

stand Mr. Stewart testified that there is ample 
page 60 r equipment, and if so, we can save parading a lot 

of witnesses to the stand. 
Commissioner Hooker: I think there is no question about 

that evidence. 
Sen. Breeden: I am not certain how these Broadmoor 

rights were granted. 
Commissioner Hooker: The same as Yorktown; it has 

been there since 1955. 
Sen. Breeden: But they have never been exercised except 

for local delivery in the area and I would like for the Com
mission to note the manner in which the certificate was issued 
to Mr. Stewart and also the fact that the record now shows 
that they have never been used. I don't know whether there 
was a hearing or not. 

Commissioner Hooker: No. 
Sen. Breeden : Will that be incorporated in the record? 
Commissioner Hooker: That will be understood. 
Commissioner Dillon : There has been much evidence of 

granting these rights out of Yorktown. It seems 
page 61 r to me that I signed an order the other day granting 

rights out of Yorkto-w-n. 
Mr. Seibert: You signed an order granting rights out of 

Yorktown but not from American Oil Company, but from the 
Na.val Operating Depot and they were granted to the people 
making application. It was a Grandfather certificate. 

Commissioner Dillon: And there was no hearing-? 
Mr. Seibert: It was a brand new operation. It was a 

transfer of the source of supply and we made an investiga-
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tion and found it was not a transfer of source of supply but 
bought rights by 0 'Boyle which he could operate and trans
port there. 

Sen. Breeden: Can anybody get those rights~ That is not 
my understanding because we haul jet fuel to the airport and 
our customer tr an sf erred his source of supply and so applied 
and afterward it was my understanding under investigation 
that these others bad rights there when they were Grandfather 
operators. 

Mr. Seibert: It was developed that the operation from 
whatever point it was, I believe it was Craney Point, served 

by the Oil Transport and the Navy had acted for 
page 62 r new source of supply, and my letter showed and 

you showed that it was a new source of supply. 
Sen. Breeden: It was a new source of supply. 
Commissioner Hooker: That is the reason we have granted 

these transfers, as the record just shows, and if one is illegal, 
then all of them are. 

This application will be granted as applied for. I should 
say by a majority opinion, Judge Ca.tterall dissenting. 

Commissioner Catterall: I would like to give my reason 
for dissenting. Section 56-338.34 says that the transfer of 
the certificate will serve public convenience and necessity and 
the evidence here is that they have more trucks now than they 
have need for, and to my mind that indicates that there is no 
need for it. 

Commissioner Hooker: The other application of Reliable 
Transport of Virginia, Inc. will be dismissed. 

Sen. Breeden: I think we should advise the Commission 
and counsel that we intend to appeal. That is the view of 
counsel at the table. 

Commissioner Hooker: All right. The Commission will 
nse. 

page 63 r COMMON\VEALTH OF VIRGINIA 
STATE COR.PORATION COMMISSION 

At Richmond, April 12, 1960. 

CASE NO. 14673. 

Application of 
RUDOLPH D. STEW ART 

For transfer of Petroleum Tank Truck Carrier Certificate. 
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On this day came on for hearing the application of Rudolph 
D. Stewart to transfer Certificate No. 15, authorizing the 
operation of motor vehicles in the transportation of petroleum 
products between certain points in Virginia to Reliable Trans
port of Virginia, Incorporated, Commissioners Hooket, 
Catterall and Dillon sitting. . 

Gordon F. Marsh appeared as counsel for the applicant. 
For objectors: Robert T. Barton, Jr., for Virginia Tank 
Truck Carriers Association; John C. Goddin for Petroleum 
Transit Corporation; Edward L. Breeden, Jr., for Oil Trans
port of Norfolk. 'William C. Seibert appeared for the Com
mission. 

, It appearing to the Commission that the transfer of the 
certificate is proper; . . 

IT IS ORDERED, That the transfer of the certificate be, 
and it is hereby, approved upon the filing of proper insurance 
and upon the adoption of tariffs or the publication of new 
tariffs as required by Chapter 12.2, Title 56, Code of Virginia. 

IT IS FURT1fER ORDERED, That a new certificate be 
issued to Reliable Transport of Virginia, Incorporated, cover
ing the service authorized by the certificate transferred here
in and that Certificate No. 15 be cancelled upon the issuance 
of a new certificate. 

A True Copy. 

Teste: 

N. w·. ATKINSON 
Clerk of State Co'rporation 
Commission. 

page 64 r Opinion, HOOKER, Conim.issioner: 

January 25, 1960, Rudolph D. Stewart of Norfolk, Virginia, 
hereinafter called Transferor, applied to the State Corpora
tion Commission to transfer Certificate No. 15, which au
thorizes the transportation of petroleum products by tank 
trilCks, to R.eliable Transport of Virginia, Incorporated, here
inafter called Transferee, a corporation duly organized under 
the laws of Virginia. 

This application was set for hearing February 25, 1960, and 
subsequently continued by agreement of Counsel until April 
12, 1960, when the matter was heard and the transfer ap
proved by a majority of the Commission. Chairman Catterall 
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dissenting stated, "I would like to give my reason for dis
senting. Section 56-338.34 says that the transfer of the certi
ficate will serve public convenience and necessity and the 
evidence here is that they have more trucks. now than they 
have need for, and to my mind that indicates that there.is no 

need for it.'' 
page 65 r The law applicable to transferring certificates, 

etc. is found in Section 56-338.34, which reads as 
follows: 

"Trans! er, lease or a.niendmen.t of certificate; noti.ce re
quired.-( a) Any such certificate may be transferred, leased 
or amended if the Commission finds, after notice and hearing', 
that the transfer, lease or amendment will serve the public 
convenience and necessity, and the Commission may authoriz(• 
the transfer. or lease subject to such restrictions as the Com
mission finds will promote the public convenienee and n<:>ees
sitv: 

'°' (b)) No certificate shall be sold, transferre<l, or assi 0 ·ne<l 
until notice as required b~, subsection ( c) of ~56-338.29 is 
properly made or served. (1952, c. 632; 1956, c. 450.)" 

The sole question to be considered is whetlrnr thr ('ommis
sion was ju.stified in appr01:ing the transfer of Certificate No .. 
J5. The evidence slwws that the Transferor was the holder 
of "Grandfather" Certificate No. 15 under the Petroleum 
Tank Truck Carrier Act which authorizes the right to obtain 
petroleum produets from South Norfolk, Broadmoor and 
American Oil Refinery at Yorktown. 

At the time Certificate :N' o. 15 ·was granted, Transferor had 
two tanks and, at the time of hearing, had three hmks. The 
evidence shows that Transferor transported one or two tank 
loads of petroleum products to Phillips 66 about two n10nths 
ag·o, and that, during the past five years, had transported 
fifteen to twentv tank loads of petroleum products from 
Broadmoor. Tl1e authority to obtain petroleum products 
from the American Oil Refinery at Yorktown had been held 
since Januan' 20, 1960, and had not been exercised at time 

of hearing. 
page 66 r It is obvious that Transferor is a small carrier 

with limited finances, unable to expand to any ap
preciable extent his operation; however, he had added one 
tank since he began business under his '' Grandfather'' Certi
ficate. There must have been a justifiable need for the addi
tion of this tank to his business; otherwise, it wo·uld not have 
been purchased. ·when business was slow, one piece of equip-
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ment was leased to Turner Express Co. During long cold 
winter months, business is good. Mild winter weather is 
detrimental to this character of business. 

The evidence· shows that during the past winter, with the 
exception of March and the first part of April, business was 
bad because the weather was very mild. 

The evidence also shows that not onlv was business bad for 
Transferor, but all of the petroleum t~nk truck carriers had 
idle equipment parked on their lots at times. 

The transportation of petroleum products is a business that 
requires more equipment during long spells of bitter cold 
weather than is needed during the remainder of the year. If 
a carrier has sufficient equipment to adequately serve its 
customers during cold weather periods, it follows that there 
will be idle equipment in warm weather. During this off
season period, Transferor leased equipment to Turner Ex
press Co., as he stated, to make a living. T·his was the wise 
thing to do, so long as it did not prevent adequate service to 
anv of his customers. The Commission has never received 

• any complaint as to any of his service from any 
page 67 ~ customers, and no one at all testified against the 

transfer of this Certificate a.t the hearing. 
The reason none of the objectors testified against the 

transfer of Certificate No. 15 appears obvious to the Com
mission because Oil Transport, Incorporated, one of the main 
objectors to this transfer, has had authority to use the Ameri
can Oil Refinery at Yorktown since December 1956, and has 
never exercised it. Tirnlaph Company is not using origin 
points of Broadmoor and American Oil Refinery. 0 'Boyle 
Tank Lines, Inc. is not using Broadmoor and American Oil 
Refinery at this time. Green Motor Lines and Garland M. 
Canter are not using American Oil Refinery at Yorktown. 
This brings to mind the adage that, "Those who live in glass 
houses should not throw stones." 

Petroleum tank truck carriers do not operate as moto1~ 
carriers who hold themselves out to serve the general public. 
These carriers render service to individual customers with 
whom they have agreed to furnish petroleum products to meet 
the requirements of such customers. These customers change 
from time to time-some customers are lost, and new ones 
are added, which makes it more convenient and necessary to 
have several sources of supply. , 

The term ''public convenience and necessity," as it applies 
to petroleum· tank truck ca\-riers, is vastly different frorri 
public convenience and necessity applicable to certificated 
common carriers who opera.te on regular schedule over specific 
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routes. in accordance with their schedule on file 
page 68 ~ with the Commission. 

The operations of petroleum tank truck carriers 
are somewhat similar to operations of household goods car
riers who have individual contracts with their customers, and 
who do not operate without a. contract. The petroleum 
carriers may have various sources of supply, and not a large 
number of customers. The fact that a carrier has not had 
much business is not a valid reason for holding that his serv
ice is not needed. It is just not needed as badly as a carrier 
with a large number -0f customers. This is certainly no 
adequate legal reason to deny the transfer of a certificate. 
If this were the rule, and it could be lawfully enforced, there 
would be very few, if any, certificates transferred. All of 
these carriers have slack periods of business at times. Most 
of them have equipment parked on their lots for lack of 
business. It is inconceivable that any carrier would ever have 
all .of its equipment busy all of the time. 

As has heretofore been pointed out from our records, many 
of these carriers do not obtain petroleum products from their 
places of supply dailv, weekly or monthly: in fact, some of 
them l1ave not secured petroleum products from one or more 
of their origin points for a year or more, and some have 
never secured any at all from some points, and these carriers 
are among- the objectors in this Case. 

If the Commission should adopt the policy that certificates 
of petroleum tank truck carriers could not be transferred 

unless the evidence showed that such certificate 
page 69 r holder was using all of its sources of supply 

regularly, there would be but few, if any, certifi" 
cat es ever transferred. 

The objectors can have but one reason for opposing the 
· - '1Sfer of Certificate No. 15, and that reason is competition. 
· ,, Transfer-or is a small operator with limited financial 

resources. They do not fear him as much as the Transferee, 
who is a more substantial carrier and most likelv a more 
formidable competitor. If this is not the reason, ~vhy have 
they opposed Transferor, because the Transferor will still 
have the certificate if not transferred, and can continue to use 
it. 

It has been clearly set forth in Atwood Transport Co. v. 
Commomuealth, 197 Va. 325 pp. 331 and 332, that competition 
is not material in the granting of certificates under the 
''Petroleum Tank Truck Carrier Act.'' In that Case, the 
Court states: 
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'' * * * §56-338.29 (b) points out dangers to be guarded 
against and the interests to be served. It contains no express 
provisions as to adequacy of service, and none on the subject 
of competition from existing carrier service, as are found in 
§56-281. The Pet;roleum Tank Truck Carriers' Act is a 
liberal statute. All that is· required to be shown by the ap
plicant for a certificate is that the proposed operation is 
'justified by the public· convenience and necessity.' It was 
apparently enacted to insure that every part of the State 
should have a complete and satisfactory supply of petroleum 
products, such as gasoline and fuel oil at all t~nies. The fact 
that existing certificate holders might be able to provide this 
service is not of material significance, nor that such holders 
might suffer from competition by the granting of additional 
certificates of prime importance. The public convenience and 
necessity is of paramount consideration.'' 

page 70 r The Commission has never refused to approve 
the transfer of a "Grandfather" Certificate and 

we are of the opinion that we were fully justified in approving 
the transfer of Certificate No. 15 in this Case. In our co11-
sidered judgment the transfer was justified by the "Public 
Convenience and Necessity'' as has been so well stated in the 
Case hereinabove cited, as follows: The law ''was apparently 
enacted to insure that every part of the State should have a 
complete and satisfactory supply of petroleum products, such 
as gasoline and fuel oil at all times.'' · This sound reasoning 
is equally as applicable to the transfer of these Certificates 
as to the granting of them. 

In the case of J essu,p v. C onumiorvwealth, 17 4 Va. 133, 142, 
in dealing with the discretion vested in foe Commission, the 
Court sta:ted : 

"The Commission is vested with wide discretion in the 
issuance of certificates of public convenience and necessity 
and in the supervision of transportation by fill common 
carriers.'' 

In all cases involving the transferring of certificates, the 
Commission is vitally concerned with and thinks that one of 
the main points to consider is whether the Transferee is as 
capable and in as good a position to aaequately serve the 
public as the Transferor. In this Case, it cannot be ques
tio11ed that the Transferee is in a much better position finan
cially, and more a<lequately equipped to sen~e the "pul1lie 
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convenience and necessity" than the Transferor. 
page 71 r From all of the facts and circumstances in this 

matter, the Commission is of the opinion that it 
was fully justified in the entrance of the Order of April 12, 
1960. 

Dillon, COMMISSIONER, concurs. 
Catterall, CHAIRMAN, dissents. 

page 71-A r Rec'd. 7 /18/60. 

H. G. T. 

COMMONWEALTH OF VIRGINIA 

STATE CORPORATION COMMISSION 

CASE NO. 14673. 

July 15, 1960. 

Application of 
RUDOLPH D. STE\VART 

CATTERALL, Commissioner, dissenting: 

The applicable sections of the Code of Virg!nia are: 

'' §56-338.29. Hearing and determination and basis there
of-( a) Upon the filing of an application for a certificate of 
public convenience a:nd necessity as a petroleum tank truck 
carrier, the Commission shall, within a reasonable time, fix 
a time and place of hearing of such application. If the 
Commission shall find the proposed operation justified by 
public convenience and necessity, it shall issue a certificate 
to the applicant, subject to such terms, limitations and re
strictions as the Commission :may deem proper. If the Com
mission shall find the proposed operation not justified, the 
application shall be denied. · 

'' (b) In determining whether or not the proposed opera
tion is justified the Commission may consider, am011g other 
things, the public safety, the public .necessity for the proposed 
operation, the volume and character of traffic on the appli
cant's proposed route or routes, especially the existing volume 
of petroleum products transportat.ion;:tlwreon, the financial 
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condition of the applicant, and the condition of the highways 
involved in the proposed operation. 

'' ( c) All certificated petroleum carriers shall be notified 
by receipted registered mail twenty days prior to the hear
ing and the notice of the application shall be published in a 
newspaper having general circulation in the city of Rich-

mond and in the citv or countv in ·which each 
page 71-B r point of origin applied for is located at least ten 

days prior to the hearing." 

• • • .. 
'' ~56-338.34. Transfer, lease or amendment of certificate; 

notice required.-(a) Any such certificate may be transferred, 
leased or amended if the Commission finds, after notice and 
hearing, that the transfer, lease or amendment will serve 
the public eonvenience and necessity, and the Commission may 
authorize the transfer or lease subject to such restrictions as 
the Commission finds will promote the public convenience 
and necessity. 

'' (b) No certificate shall be sold, tr an sf erred, or assiimed 
until notice as required by subsection ( c) , of ~56-338.29 is 
properly made or served.'' 

A certificate cannot be transferred until the Commission 
authorizes the transfer; and the Commission cannot authorize 
a transfer without a public hearing. The law requfres that 
every certificated petroleum carrier in the State be notified of 
the time and place of the hearing. These provisions make it 
certain that the transfer of a certificate is not a purely mini
sterial act. A carrier who decides to go out of business does 
not have an absolute right to sell his certificate. The statute 
requires the Commission to examine the facts existing at the 
time of the proposed transfer and decide whether or not the 
transfer will promote the public convenience and necessity. 

Vi7henever an administrative tribunal is required to find 
"public convenience and necessity" it is required to find some 

need of the public for the proposed service. In 
page 71-C r the case of a transfer of a certificate, the tribunal 

must inquire into the public need for the 
tra~isfer. 

The evidence in the present case proves :beyond a reason
able doubt that the public does not need the services of the 
transferor, a11d no evidence that the public· needs the services 
of the transferee was introduced or ever offered. 

Mr. Stewart's testimony is that he wants to sell his certifi
cate because the demand for his services is infinitesimal. 
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There is no demand for service under his certificate in the 
sumrm,er months. and practically none in the winter months. 
His retirement from business will not inconvenience any 
consumer of petroleum products. Testifying in April, he 
said. 

page 14: "My business has not been so good this winter, 
so I have to use the tractor on the road in order to make a 
living." 

page 19: ''The fuel oil business has been bad. We have 
only had one good month, which was last month when there 
was so much snow, but for the other months business has 
been very poor.'' 

page 21: '' Q. There is a lot of idle equipment set up 
down there? A. Yes, I can show you yards full of it." 

As the Supreme Court of Appeals pointed out in Atwood 
Transport Co. v. Common.wealth, 197 Va. 325, 331, the object 
of this statute is "to insure that every part of the State 
should have a complete and satisfactory supply of petroleum 
products, such as gasoline a1id fuel oil at all t:Urnes.'' 
Th~re are two sides to many questions and it is possible to 

argue that the best way to have plenty of 
page 71-D ( petroleum products is to have an unlimited num-

ber of carriers. This is a legislative question 
and the Legislature has decided that the best way is to have 
a limited number of carriers; and the command of the statute 
is that the number be limited to the number required by 
public convenience and necessity. The means adopted by the 
statute to insure a complete and satisfactory supply is to 
balance the supply against the demand. If you have so many 
carriers that no carrier can make a reasonable profit you 
run the risk that so1me carriers ·will go out of business and 
then there will not be enoug11. The only way to keep a 
businessman in business is to make it. possible for him to 
earn money. Therefor statutes limit the number of public 
utilities, banks, small loan companies, taxicabs, household 
~oods haulers, petroleum tank truck haulers and others. 
The constitutional justification for the limitation is that the 
services are so badly needed by the public that the public is 
interested in keepiJ1g the suppliers of the services out of bank
ruptcy. As a general rule a business operating at a profit 
gives better service than one operatin~· in the red. 

Since there is not a scintilla of evidence in this case tend
ing- fo prove that t.he transfer of the certificate "will serve the 
public convenience and necessity" I disagree with tlrn finding 
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of fact that it will. On the legal question involving the in
terpretation of the statute, it is evident that authorizing 
a transfer in the absence of any supporting evidence renders 
the statute inoperative. If the transfer of this certificate is 

sustained, it will be impossible to imagine any 
page 71-E ~ situation in ·which a transfer would not be 

sidained; and the transferring of certificates will 
be purely ministerial, which is not what the statute 
contemplates. 

page 72 ~ COMMONvVEALTH OF VIRGINIA 
State Corporation Commission 

Richmond 

June 1, 1960. 

CASE NO. 14673. 

Application of 
RUDOLPH D. STEW ART 

For transfer of Petroleum Tank Truck Carrier Certificate. 

Oil Transport, Incorporated, having filed due notice of 
appeal in this case, 

IT IS ORDERED that the onlv exhibit filed in the case, 
· nam~ly Exhibit A, Proof of Notice;· be certified and forwarded 
to the Clerk of the Supreme Court of Appeals of Virginia, 
to be returned by him to this Commission with the mandate 
of that Court. 

A True Copy. 

Teste: 

N. "r· ATICTNSON 
Clerk of State Corporation 
Commission. 

page 73 r C01\11\10N\¥EALTH OF VIRGINIA 
State Corporation Commission · 

Richmond 

CERTIFICATE. 

Pursuant to an order entered herein on .June l, 1960, the 
exhibit mentioned therein is herebv certified to the Supreme 
Court of Appeals of Virginia, to be returned by the Clerk 
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thereof to this Commission with the mandate of that Court. 
It is further certified to the Supreme Court of Appeals of 

Virginia that the foregoing transcript of the record in this 
proceeding, with the exhibit, contains all the facts upon ·which 
the action appealed from was based, together with all the 
evidence introduced before or considered by this Commission. 

\i\Titness the signature of H. Lester Hooker, Acting Chair-· 
man of the State Corporation Commission, under its seal and 
attested by its Clerk this 16th day of June, 1960, at Rich
mond, Virginia. 

Seal 

Attest: 

H. LESTER HOOKER 
Acting Chairman. 

N. \V. ATKINSON, Clerk. 

CERTIFICATE. 

I, N. \V. Atkinson, Clerk of the State Corporation Com
mission, certify tha.t within sixty days after the final order 
in this case Oil Transport, Incorporated, by Edward L. 
Breeden, Jr., 612 National Bank of Commerce Building, 
Norfolk, Virginia, its att9rney, and Petroleum T'ransit Cor
poration, by John C. Goddin, State Planters Bank Building, 
Richmond 19, Virginia, of counsel, filed with ime notices of 
appeal therein which had been delivered to Gordon F. Marsh, 
505 Court Street, Portsmouth, Virginia, opposing counsel, 
to Counsel for the State Corporation Commission, and to the 
Attorney General of Virginia, pursuant to the provisions of 
Section 13 of Rule 5 :1 of the Rules of Supreme Court of 
Appeals of Virginia. 

Subscribed at Richmond, Virginia, June 16, 1960. 

N. W. ATKINSON 
Clerk. 

A Copy-Teste: 

H. G. TURNER, Clerk. 
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