


IN THE

‘ Sunremefl}uurt of Appeals of Virginia

AT RICHMOND.

}Récord No. 5210

VIRGINIA:

In the Clerk’s Office of the Supreme Court of Appeals:- |
at the Supreme Court of Appeals Building in the City of
Richmond on Monday the 1st day of Aungust, 1960. :

PAUL LAMBACH, Plaintiff in Error,
against
JOHN BAILEY, Defendant in Enjor'.

From the Circuit Court of Princess Anne County

Upon the petition of Paul Lambach a writ of error was
awarded him by the Chief Justice of the Supreme Court of
Appeals on July 28, 1960, from orders rendered by the
Circuit Court of Princess Anne County on March 17, 1960,
and March 30, 1960, in a certain motion for judgment then
therein depending wherein John Bailey was plaintiff and
David Dudley Whitehead was defendant; upon the petitioner,
or some one for him, entering into bond with sufficient security
before the clerk of the said circuit court in the penalty of
three hundred dollars, with condition as the law directs. °
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RECORD
* * * * [
page 19%  INSTRUCTION .

The Court instructs the jury that the mere fact that the
plaintiff was injured when the car in which he was riding
as a passenger collided with Whitehead’s automobile raises
no presumption whatever that Lambach or Whitehead was
negligent but, on the contrary, the presumption is that Lam-
bach and Whitehead were free from negligence and that their
automobiles were operated with ordinary care. The burden
of proving gross negligence on the part of Lambach is on the
plaintiff, and the Court instructs the jury that in order for
the plaintiff to recover against Lambach in this case he must
prove affirmatively, not by guess or conjecture, and by a
preponderance of the evidence, that Lambach was guilty of
gross negligence, as defined in another instruction in this case,
which proximately contributed to the accident and the injuries
complained of, and unless the plaintiff does establish such
gross negligence on the part of Lambach by a preponderance
of the evidence, .the jury must bring in their verdict for
Lambach. And you are further instructed that even if you
believe from the evidence that Lambach was guilty of gross
negligence which proximately contributed to the accident, and
~ if you further believe from the evidence that the defendant
Whitehead was.guilty of simple negligence which proximately
contributed to the accident, your verdict must be against the
defendant Whitehead and in favor of the defendant Lambach,
unless you believe by a preponderance of the evidence that
Lambach was guilty of gross negligence which proximately
contributed to the accident.

Granted.
H W. M.
page 20 } INSTRUCTION IIL
The Court instructs the jury that in vour efforts to deter-
mine whether or not Whitehead was exceeding the lawful
speed limit, you may take into consideration the force of

the impact, the damage to the two vehicles, and tire or skid
marks on the road left by the Lambach car after the impact,

Y
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even though Whitehead testified that he was driving within
the speed limit.

Granted.
_ H. W. M.
page 21} . INSTRUCTION 1IV.

The Court instructs the jury that Lambach had the right
to assume, until the contrary appeared, or by the exercise
of ordinary care the contrary should have appeared, that all
persons using the highway upon which he entered or was
turning would obey traffic regulations with respect to speed,
keeping a proper lookout, and having car under proper
control. : '

Granted.

H. W. M.
page 22 } INSTRUCTION V.

The Court instructs the jury that before you can return a
verdict in this case in favor of the plaintiff against the
defendant Lambach, you must believe by a preponderance
of the evidence that Lambach was guilty of gross negligence
which proximately contributed to the accident, and you are
further instructed that if you believe by a preponderance
of the evidence that Lambach was guilty of gross negligence
which contributed to the accident and that the defendant
‘Whitehead was guilty of simple negligence, and that such
" joint and concurring negligence of the two defendants caused
the accident, without any contributory negligence on the part
‘of the plaintiff, then your verdict should be against both
defendants.

Granted.
H W. M.
page 23 }+ INSTRUCTION VI.

The Court instructs the jury that since the plaintiﬁ’ was
riding as a gratuitous guest in the car of defendant Lam-
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bach, the laws of this State provide that the plaintiff cannot
recover from Lambach unless he proves by a preponderance
of the evidence that Lambach was guilty of gross negligence
which proximately contributed to this accident, and in deter-
mining what is gross negligence you are referred to another
instruction in this case. '

Granted.
. H. W. M.

page 24 } INSTRUCTION VIL

The Court instructs the jury that gross negligence as used
in some of the instructions in this case is meant a degree
of negligence more than mere or ordinary negligence; it is an
aggravated or increased negligence. It is an utter disregard
of prudence amounting to complete neglect of the safety of the
guest and is such negligence as shows a reckless or indifferent
disregard of the rights or safety of the guest.

Granted.
H. W. M.

page 25 } INSTRUCTION VIIL

The Court instructs the jury that the law requires all per-
sons operating motor vehicles upon the highway to use due
care to operate same at a proper speed, to keep a proper
lookout, and to operate same in such manner as not to en-
danger the life, limb or property of others using the highway.
and you are further instructed that if you believe from the
evidence that Whitehead violated any one or more of these
duties then this was negligence on his part.

Granted.
H. W. M.

page 26 } INSTRUCTION G.

The Court instructs the jury that negligence which-is the
proximate cause of an accident is defined in law to be negli-
eence directly or immediately causing or contributing to the

;ccident, and without which it would not have occurred.

Granted. |
H. W. M.
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page 27} INSTRUCTION 1.

The Court instructs the Jury that in the instant case the
Jury may take into consideration the physical facts. The
Jury is further instructed that they may base such conclusions
as may be warranted upon the physical facts established.

Granted.
H. W. M.

page 28 } INSTRUCTION 3.

The Court instructs the Jury that the sum of a number of
acts of simple negligence, taken together, may amount to
such a reckless and heedless disregard for the safety and well
being of another as to constitute gross negligence.

Granted.
‘ H. W. M.

page 29 ¢ INSTRUCTION 4.

The Court instructs the Jury that between simple negli-
gence and gross negligence there is a difference of degree.
Gross negligence is not a willful and wanton intention to in-
jure -another, but gross negligence is such a degree of negli-
gence as shocks reasonable and fair-minded men. It is a de-
gree of negligence which shows an utter disregard of prudence
amounting to complete neglect of the safety of another.

Granted.
H. W. M.

page 30 INSTRUCTION 5.

The Court instruets the Jury that the defendant, Whitehead,
in driving his automobile, was under each of the following
duties to use due care.

1. To keep a proper and. effective lookout. :

2. To keep his vehicle under proper control at all times.

3. To keep within the speed limit established by law, on the
highway on which he was driving. :

If you believe from the greater weight of the evidence that
the defendant, Whitehead, failed to comply with either one




6 Supreme Court of Appeals of Virginia

or more of these duties, such failure on his part was negli-
gence, and if you further believe that such negligence
either proximately caused or contributed to the accident
and that the plaintiff, John Bailey, was thereby injured, then
vour verdict shall be in favor of the plaintiff, John Bailey,
against the defendant Whitehead in such amount as you feel
will fairly compensate him as defined in other instructions to
you.

* @ranted.

~ page 31} * INSTRUCTION 6.

The Court instruets the Jury that if you find in favor
of the plaintiff, Bailey, against either or both of the defend-
ants, then you should award him such sum as you feel will
fairly compensate him for the injuries that he sustained, not
to exceed the amount sued for; and in determining the amount
to which he is entitled you may take into consideration each
of the following :

1. The nature and extent of his injury, their duration and
permanency, and their effect on his enjoyment of life.

2. The physical pain and mental anguish experienced by
him in the past and any pain probably expected to be ex-
perienced by him in the future.

3. Any wages lost as a result of his disability.

In addition, you shall award to the plaintiff, John Bailey,
a sum equal to the amounts of any hospital, medical and
doctors expenses proven to have been incurred in the past by
him in attempting to be healed and cured, and any such
medical expenses probably anticipated to be incurred in the
future. ‘

Granted.
H W. M,

page 32 } INSTRUCTION 7.

The Court instructs the Jury that the term ‘‘preponderance
of the evidence’’ as regards the burden of proof on the plain-
tiff means the greater weight of the evidence, or that evidence
which is more satisfactory and convinecing to the Jury.

Granted.
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page 33 } INSTRUCTION A.

The Court instruets the jury that the basis of this claim
against the defendant, Lambach, is gross negligence and the
basis of this claim against the defendant, Whitehead, is ordi-
nary negligence, and the law imposes upon the plaintiff the
burden of proving gross negligence against lL.ambach and
ordinary negligence against Whitehead by a preponderance
of the evidence. You cannot find a verdict in favor of the
plaintiff against the defendants, Lambach and Whitehead,
unless and until the plaintiff has proved by a preponderance
of the evidence that the defendant, Lambach, was guilty of
gross negligence and the defendant, Whitehead, was guilty
of ordinary negligence which proximately caused or contri-
buted to the accident.

If, after hearing all the evidence, you are uncertain as to
whether the defendant, Lambach, was guilty of gross negli-
gence and you are uncertain as to whether the defendant,
Whitehead, was guilty of ordinary negligence, or if you be-
lieve that the accident was caused solely by the ordinary
negligence of the defendant, Lambach, then your verdict
should be for hoth defendants.

Granted.
H W. M.
page 34 } : INSTRUCTION B.

The Court instruets the jury that gross negligence is that
degree of negligence which shows an utter disregard of
prudence amounting to complete neglect of the safety of
another.

So, if you believe from: a preponderance of the evidence that
the defendant Lambach, under all the facts and circumstances
of this case, manifested an utter disregard of prudence
amounting to complete neglect of the safety of the plaintiff,
then the defendant Lambach, was guilty of gross negligence.

And if you further beheve from the evidence that such
gross negligence was the sole proximate cause of the accident,
then you should find your verdict for the plaintiff against the
defendant Lambach only.

Granted.
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page 35 } INSTRUCTION C.

The Court instructs the jury that Laskin Road, at the place
of the accident in question, is a divided highway with two
East-bound traffic lanes and two West-bound traffic lanes,
divided by a center strip about 2 feet wide, and the driver
of a motor vehicle thereon at any cross-over intending to
cross or join traffic moving in the opposite direction is re-
quired to use reasonable care to first see that such a movement
can be made in reasonable safety and whenever the operation
of any other vehicle may be affected by such movement, to
give a proper signal plainly visible to the driver of such other
vehicle of his intention for a distance of at least 100 feet
before slowing down, stopping, turning, partly turning or
materially altering the course of his vehicle, and the failure
to -do so- constitutes negligence. ~

Granted.
» H W. M.
page 36 } INSTRUCTION D.

The Court instruets the jury that the driver of an automo-
bile is under the absolute duty to sece an on-coming vehicle
which is in such plain view that looking with reasonable care
he is bound to have seen it. If lookmﬂ" discloses approaching
traffic, then the right to proceed is to be tested by whether a
person of ordlnarv prudence would attempt it.

The Court further instruets the jury that if a person having
the duty to look carelessly undertakes to eross without look-
ing, or if looking, fails to sce or heed traffic that is obvious
and in dangerous proximity and continues on in its path, he
is guilty of negligence as a matter of law.

Gra:nted. . ‘
. o H W M
page 37} . - INSTRUCTION F.

The Court instructs the jury that even though you may be-
lieve from the evidence that the Whitehead automobﬂe was
traveling in excess of 55 miles per hour at the time of the acei-
dent, you must further believe that the speed of his automo-
bile was the proximate cause or a contributing cause of the
accident, and unless vou so believe, you should find in favor
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of the defendant, Whitehead, unless you further believe that
he was guilty of other acts of negligence which pr oxlmatel\
caused or contributed to the accident.

Granted. _
H. W. M.
page 38 } INSTRUCTION II.

The Court instructs the jury that the driver of any vehicle
traveling at an unlawful rate of speed forfeits any right of
way which he might otherwise have had.

Refused.
H. W. M.
page 39 } INSTRUCTION 2

The Court instruects the Jury that if you believe from the
evidence in this case that the defendant Lambach knowingly
and imprudently added to the risks  which might have ordi-
narily been expected under the circumstances of a motor trip
from Virginia Beach to the end of the journey and that such
acts were a proximate cause of the accident then the Jury
may find the defendant guilty of gross negligence and the
plaintiff is entitled to recover as set out in another instruction.

Refused.
H. W. M.
.page 40 } INSTRUCTION E

The Court instructs the jury that the law looks to the
proximate cause without which notwithstanding all other
causes the occurrence would not have taken place and holds
hinmr liable whose negligence is the p10\1mate cause of the
accident. )

Therefore, even if you believe from the evidence that White-
head was guilty .of some prior negligence creating danger, but
further believe from the evidence that the defendant Lambach
saw, or in the exercise of reasonable care could have seen
the danger in time to avoid the accident and failed to do so,
and such failure was gross necrhgence then Lambach’s nQOh-
gence, if any, was the proximate cause of the accident and
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plaintiff is not entitled to recover against Whitehead, even
though you may believe from the evidence that the accident
would not have occurred but for some prior negligence of
‘Whitehead.

Refused.
H. W. M.

page 40-A } INSTRUCTION XII.

The Court instructs the jury that if you believe from the
evidence in this case that the accident happened as related and
described by Lambach then he was not guilty of gross negli-
gence as a. matter of law and in that event your verdict should
be in favor of Lambach.

Refused.

page 41} INSTRUCTION XIII.

The Court instructs the jury that if you believe from the
evidence that as Lambach approached this intersection he
saw Whiteheads car approaching from the west and at such
a distance away as would lead an ordinary prudent person
to believe that he could make the crossing on a left turn in
reasonable safety and -Lambach accordingly started in his
turn, there was no duty upon Lambach to keep a continuous
lookout for the approaching automobile after he had seen it a
safe distance away under the circumstances as above
mentioned. '

Refused.
H. W. M.

page 42 } - INSTRUCTION XIV.

The Court instructs the jury that the driver of a vehicle
turning left shall begin his turn from that portion of the right
hand side of the roadway nearest the centerline and wherever
practicable the left turn shall be made in that portion of
. the intersection to the left of the center of the intersection.

Refused.
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page 43 } INSTRUCTION XIV.

The Court instructs the jury that mere inadvertance, lack
of attention or failure to skillfully operate an automobile do
not constitute gross negligence.

Refused.
H. W. M.

page 44} INSTRUCTION IX.

The Court instruets the jury that if you believe from the
evidence that Whitehead discovered, or by the exercise of
reasonable care should have discovered, the position of peril
of Lambach in time to have avoided this accident by the
exercise of reasonable care under the circumstances and failed
to do so, and such failure proximately contributed to the
accident then your verdict should be against defendant
Whitehead.

Refused.

page 45 } INSTRUCTION X.

The Court instructs the jury that if you believe from the
evidence in this case that the defendant Lambach came up to
this intersection where he made a left turn and before making
the turn, or in the process of making the turn, looked to his
right and saw the light or lights of cars on the boulevard
coming towards the intersection a sufficient distance away
to lead an ordinary prudent person to believe that he could
execute the turn in reasonable safety and then proceeded on
to complete his left turn and in the process of making:the turn
Lambach’s car was struck on the right side by the car of
defendant Whitehead, then this was not gross negligence
on the part of Lambach as a matter of law.

Refused. :
H. W. M.

page 46 } © INSTRUCTION XI.
The Court instructs the jury that the defendant Lambach

was only required to look down the road to his right for a
reasonable distance and was not required to foresee that



12 ‘Supreme Court of Appeals of Virginia

Whiteheads car would be driven into the intersection at a
speed in excess of the lawful speed.

Refused. : ' L .

page 48 ¢

* ® . . ® L J L

In the Circuit Court of Princess Anne County, on the 17th
day of March, 1960.

* * * * *

ORDER.

This day again came the parties and their attorneys, and
also came a jury heretofore sworn for the trial on yester-
day, again appéared in Court pursuant to their adjournment
and after fully hearing the evidence and argument of counsel,
retired to their room to consider of a verdict, and after some-
time returned into Court with the following verdict, to-wit:

.““We the Jury find for the plaintiff against both defendants,
Whitehead and Lamback as charged, ordinary Negligence in
the case of Whitehead and Gross Negligence in the case of
Lamback and set the damages at the sum of Twenty Seven
Thousand Five Hundred Dollars, ($27,500.00).”’

Whereupon, it is considered by the Court. that the said
plaintiff recover of the defendants the sum of Twenty Seven
Thousand Five Hundred ($27,500.00), Dollars, with interest
from the 16th day of March, 1960, until paid and his costs
in this behalf expended.

. . . ' .
page 49 ¢
! * * * *
ORDER.

Let the records show that following return of the jury ver-
dict for the plaintiff in this case that the defendant, Paul
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Lambach, moved the Court to set aside the verdict and order a
new trial on account of errors made during the trial of the
case or in the alternative to enter up a judgment in favor of
Lambach on the grounds that the verdict was contrary to the
law and the evidence, that the Court overruled both of these
motions, to which action of the Court the defendant, Paul
Lambach, excepted.

/

Enter 3/30/60.
H. W. M., Judge.

page 50 }

* * * * *

NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS.

Defendant Paul Lambach hereby gives notice of appeal in
this case, and to that end will apply to the Supreme Court of
Appeals of Virginia for a Writ of Error to judgment rendered
in favor of the plaintiff in this action against defendant
David Dudley Whitehead, III, and defendant Paul Lambach
in the sum of Twenty-Seven Thousand Five Hundred Dollars
($27,500.00) on the 17th day of March, 1960, and sets forth
his assignment of errors below.

ASSIGNMENT OF ERRORS.
The Court erred as follows :

1. In refusing to set the verdict aside and enter up final
judgment for the defendant Lambach on the ground that the
verdict of the jury was contrary to the law and the evidence.

2. In refusing to set aside the verdict of the jury and order
a new trial because of the grantnig of and refusing to grant
certain instructions, and for other errors committed in the
trial of the case.

3. In refusing to instruct the jury to disregard the state-
ment made to the jury in the opening statement of counsel for
the defendant Whitehead wherein he told the jury he ex-
pected to prove defendant Lambach had the odor of aleohol
on his breath at the time of the accident and also wherein
counsel for defendant Whitehead stated defendant Lambach
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was on his way to the American Legion Club ‘‘where you can
get a drink of whiskey.”’
- 4. In allowing evidence to be introduced showing nineteen
(19) paces of brake marks in the west lane of traﬁ‘ic, which
brake marks were allegedly left by defendant Lambach’s
car.
page 51 } 5. In allowing counsel for defendant Whltehead
to question the defendant Lambach as to the pur-
pose for which he was going to the American Legion Club.
6. In the refusal of the Court to tell the jury to disregard -
the evidence of Mrs. S. Reynolds and strike same in so far
as it related to the alleged odor of alcohol on the breath of
- defendant Lambach.
7. In refusing to grant the motlon of counsel for defendant
Lambach to preclude counsel for defendant Whitehead from
making any mention or reference in his argument to the jury
concerning any alleged drinking on the part of defendant
Lambach.
8. In refusing the motion of counsel for defendant Lambach
for a mistrial because of the evidence of Mrs. S. Reynolds, a
witness for the defendant Whitehead, to the effect that she
smelled alcohol when she went up to the side of the car in
which defendant Lambach was sitting without any showing
on the part of the defendant Whitehead that this odor of
alcohol was on the breath of the defendant Lambach, and also
without any showing whatever that any drinking in which the
defendant Lambach allegedly indulged had any casual con-
nection with the accident.
9. In refusing to grant defendant Lambach’s Instruction
I1.
10. In refusing to grant defendant Lambach’s Instruction
IX.
11. In refusing to grant defendant Lambach’s Instruction X.
12. In refusing to grant defendant Lambach’s Instrue-
tion XI.
13. In refusing to grant defendant Lambach’s Instruction
XIT.
© 14. In refusing to grant defendant Lambach’s Instrue-
tion XIIT.

15. In refusing to grant defendant Lambach’s Instruction
XIV-A.

16. In refusing to grant defendant Lambaeh s Instruetion
XIV. :

PAUL LAMBACH
By PRESTON P. TAYLOR
Of Counsel.
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John K. Fyfe, Jr.

page 52 }

- * * * ¥

Filed May 13, 1960.

JOHN V. FENTRESS, Clerk
By R. H. WEST, D. C.

] LJ - - -

Dep. : -
page 3 } JOHN K. FYFE, JR,,

called as a witness on behalf of the defendant, Paul
Laurbach, having been first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION.

By Mr. Furniss:

Q. Would you state your name and address, please?

A. John K. Fyfe, Jr., Rolfe Lane, Bay Colony, Virginia
Beach. T

Q. How old are you, John?

A. Seventeen, now.

Q. On the mght of Aurrust Tth, 1959 did you have occasion
to be in the vicinity of Laskm Road near the American
Legion Club?

A. Yes, sir.

Q. About what time of night was it?

A. A little bit after twelve.

Q. That is a little bit after midnight?

A. Yes, sir.

Q. When you arrived in that area had an automobile acci-

dent occurred?

Dep. A. Yes, sir.

page 4} Q. Was there anyone else on the scene other than
you at the time you arrlved“?

A. Yes, sir.

Q. Who were they?

A. Tt was iust one man when we came up.

Q. Do you know who that man is?

A. No, sir.
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Q. When you say, ‘““We came up,”” who do you mean by
that?

A. Tommy Howard and John Ballio.

Q. You were with those two fellows?

A. Yes, sir.

Q. Did you talk to anyone in cither of the two cars in-
volved in this accident?

A. Yes, sir.

Q. Who did you talk to?

A. The driver of the Chrysler.

Q. Did you know him beforehand?

A. No, sir.

Q. Did you know anyone 1nv01ved in the accident before-
hand?

A. No, sir.

Q. Do you know what the make of the other car was in-

volved in the accident?
Dep. A. T am not sure.
page 5} Q. Do you know now what the name of the driver
of the Chrysler is?

. Yes, sir.
What is his name?
. Whitehead, T believe.
‘How old a fellow was he?
. T would say about sixteen.
Did he say anything to you about what had happened?
Yes, sir.
What did he say?
He complained about his missing teeth first, and
wonde1ed what he had hit, and wondered if the other people
in his car were all right.

(). Where was he when he said these things to you?

A. He was on the ground next to the car.

>0 PO PO FO P

Mr. Furniss: That is all. Do you wish to inquire, Mr.
Stant? '
Mr. Stant: Just a few questions.

CROSS EXAMINATION.

By Mr. Stant:
Dep. Q. Younr man, you came up and talked to this
page 6 | boy you later identified as Whltehead the driver;
is that right? '
A. Yes, sir.




Paul Lambach v. John Bailey 17
Johm K. Fyfe, Jr.

Q. How close in point of time, if you can say, and if you
can’t, say so, do you imagine you arrived on the scene after
the acc1dent would it have been seconds, or was it a long
period - of tlme?

A. In seconds, I guess.

Q. When you talked to this young man, did you ask him
what happened?

A. T don’t remember that, not that I recall it.

Q. You have said he said he wondered what he had hit,
Is that about as close and as accurately as you can quote
him?

A. Yes.

Q. Did he at that time have any idea that he had struck
another automobile?

A. Not as T know.

Q. He didn’t express himself in that respect?

A. No, sir.

Q. Was he able to give you any explanation of why he had
hit any obJect"l

A. No, sir.

Q. Were you or were you not the driver of another automo-
bile or were you a passenger in another automoblle")

A. Passenver

Dep.
page 7+ Mr. Stant' I haven’t any other queshons

CROSS ELAMINATIO\T (Continued).

By Mr. Wahab:

Q. Mr. Fyfe, where had you and the occupants of your car
been prior to the time you were traveling east on Laskm
Road? :

A. The East and West game.

Q. The East and West foothall game held in the Clty of
Norfolk?

A. Yes, sir.

Q. You boys were on your way home"l

A. Yes.

Q. What route did ‘yon take g going home“l That is Laskin
Road, is it not, at that pomt‘? -

A. Yes. ;

Q. Before you arrived at the scene of \\here the acmdent
happened, had you seen the Chrysler: automob11e before that
night? . :
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Johm K. Fyfe, Jr.

A. Yes, sir. :
Q. When did you see it? -

Dep. A. Not before that night but before the accident.
page 8} Q. You saw it before you arrived at the dccident?
A. Yes. »

" Q. Where did you see it? :

A. They passed us up near the bowling alley, which is the
Thunderbird. ' '
- Q. At that time you were riding in an automobile operated
by Tommy Howard ?

A. Yes, sir.

Q. Where were you seated in the automobile?

A. On the far right-hand side.

Q. In the front seat?

A. Yes, sir.

Q. Was there someone else seated between you and Tommy
Howard?

A. Yes.

Q. Who might that be?

A. John Ballio. _

ﬁ Q. Can you estimate the speed of the car in which you

were riding at the time the Chrysler passed it?

A. No, sir.

Q. Can you estimate the speed of the Chrysler at the time
it passed your car? . . _

A. No.

Q. But you said. that at the time the Chrysler
Dep. passed the automobile in which you were riding
page 9} your car was about abreast of the Thunderbird

- Bowling Alley? : :

A. Yes.

Q. I believe that is a new bowling alley which has recently
been built on the Laskin Road? .

A. Yes, sir. . ,

Q. You have said that when you arrived at the scene of the
accident that everything had come to a stop and the accident
had already occurred?

A. Yes, sir.

Q. Where, generally, were the two automobiles involved?
A, The Chrysler was astraddle of the island between the
feeder road and Laskin Road. ’

Q. That would be the eastbound lanes of Laskin Road?

A. Going toward the beach.

Q. Where was the other automobile?

A. Further down. '
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Q. In the eastbound lane?

A. Yes.

Q. At the time you arrived there the driver of the Chrysler

was lying beside his automoblle‘?

A. No.

Q. Where was he? _

A. They were inside of the car when we came in.
Q. What position was the automobile in?

Dep. A. On its side.
page 10} Q. Where was Whltehead when you talked to
him?

A. On the ground.

Q. From your observation, what kind of condition did he
appear to be in?

A. T think pretty bad. There was lots of blood.

Q. Was he bleeding from the accident”?

A. T couldn’t be sure he was.

Q. You have said that in all probabﬂlty it was a matter of a
few seconds from the time the accident happened until you
arrived at the scene?

A. Not a few meaning one or two, but a minute or 50, I
guess. I can’t be sure, but it was a short time.

Q Would you say it took you as much as two or three
minutes?

- A. Tt could have been, yes:

RE-DIRECT EXAMINATION.

By Mr. Furniss:
Q. Did you hear the accident happen?
A. No, sir.
Dep. . Q. Did you see the accident happen"l
page 11}  A. No, sir.
Q. Could you see the taillights on the Chrysler at
the time the accident happened?
A. Just afterwards.
Q. Just afterwards?
A. Yes.
Q. Were those taillights when you saw them setting level
with the road or was the car on its s1de”?
A. Tt was.
Q. On its side?
A. Yes.
Q. Where were you, approximately, when you saw the
taillights?
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A. Near Linlear.

Q. By that you mean the roadway that enters 1nto the Lln-
lear area? _

A, Yes. '

Q. That entry way is off to the Ieft side of the road as you
were traveling? _

A. Yes, sir.

Q. Can you state whether or not you were or were not pay-
ing close attention to trafﬁc at the time the Chrysler passed
you?

A. Yes, sir.
Dep. Q. Were you, or were you not?
page 12} A. I was not.

Q. How were you sitting in the car?

A. T was slumped down in the seat.

Q And your eyes were open or were they closed?

. Just kind of dozing.

Q Did you notice any other trafﬁc on the highway other
than the Chrysler? _

A. No, sir.

Q. You said that you could not estimate the speed of the
car in which you were riding and that you could not estimate
the speed of the car that passed you.

Can you estimate the approximate difference in the speed
between the two cars?

A. Yes, sir.

Mr. Wahab: T objejet to that. If he doesn’t know what
speed his car was going, how can he tell?

By Mr. Furniss:

Q. Can you estimate about how much faster the Chrysler
was going than the car in which you were?

A. Yes.

Mr. Wahab: I object to that. He testified he didn’t know
how fast he was going and how could he determine it?

Dep.
page 13 } By Mr. Furniss:
Q. What is your estimate of the difference in
the speed of the two cars?
A. About 10 miles an hour.
Q. Did you see the taillights on the Chrysler after it passed
you?



Paul Lambach v. John Bailey | 21
John K. Fyfe, Jr. .

“A. No, sir.
Q. Not even when it was in front of you?
A. No, sir.

Mr. Furniss: That is all.
RE-CROSS EXAMINATION.

By Mr. Stant:

Q. Young man, when you came up to the scene you sald the
Chrysler was on its side and people were in it?

A. Yes.

Q. How did those people get out?

A. We pushed the ear over and the door on the left-hand
side we opened and pulled them out.

Q. Did you help the boys out yourself?

A. Yes, sir.

Dep. '
page 14 Mr. Stant: I haven’t any further questions.

RE-DIRECT EXAMINATION. (Continued)

By Mr. Wahab:

Q. I believe you testified that you saw the taillights Jjust
after the accident occurred; is that correct?

A. T just saw one ta.illight just after the accident.

Q. How do you know when the acecident occurred? You
said it was just after the accident occurred.

A. T presumed it to be an accident because the driver of our
car, Tommy Howard, made a statement which brought my
attention to the scene, and I saw a high red light over on the -
side of the road and I thought something had gone amiss.

Q. I believe you testified at that time you were what you -
might say abreast of the entrance to Linlear?

A. Yes.

Q. That would be just before crossmg the bridge on Laskin
Road, would it not?

A. Yes.

Q. When you arrived on the scene did you have any occa-

sion to see or talk to the driver of the other car?
Dep. A. No. :
page 151 Q. Did you see him at all?
A. T saw a man after the accident but I don’t
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know whether he was the driver, or the other man in the
car. ‘
Q. Did you have occasion to get near the other automobile
involved?

A. T approached it and surveyed what was what.

Q. Did you have occasion to mnotice the other automobile
involved? '

A. No, sir, not until we had gotten the other people out.

Q. After you got the people out of the Chrysler did you
have occasion to notice the otheér automobile? 4

A. Yes. ' ‘

Q. Can you recall whether or not it had any headlights
on? :

“A. No. ‘

Q. You can’t recall one way or the other?

A. No, sir.

Mr. Wahab: That is all.

By Mr. Stant:
Q. Young man, you said that the Chrysler that passed you
was going, you felt, approximately 10 miles per
Dep. hour more than your automobile; is that right?
page 16 }  A. Yes. ' .
Q. What was the distance from the Thunderbird
Motel to the scene of the accident? 4

Mr. Wahab: The bowling alley?

By Mr. Stant: o )
Q. What was the distance from the bowling alley to the

" scene of the accident, have you any idea?

Q. You don’t?

A. No.

Q. Is the distance from the bowling alley to the entrance
to Linlear about half the distance to the scene of the acci-
dent?

A. No, sir. I would say it was more.

Q. A little more?

A. Yes. .

Q. TIs it a little more or a whole lot more?

A. T would say it was three-quarters of the way.

Q. When you traveled three-quarters of .the way the
Chrysler was at the scene where the accident occurred?

A. Yes.
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Q. And you place the speed at which the Chrysler was
going when it passed you as 10 miles faster than
Dep. the speed of the car you were in?
page 17} A, That is right.

Mr. Wahab: Note on the record I object to the last several
questions as.calling for conclusions of the witness. .

- And further this deponent saith not.

~ page. 11} .

LEONARD CAPPS, ;
called as a witness on behalf of the plamtlff havmcr been
first duly sworn, was examined and testified as follows

DIRECT EXAMINATION.

page 12 § By Mr. Stant:
Q. What is your name, please, sir?

Leonard Capps.
What is your occupation?
A. Police Officer. '
How long have you been so employed?
Four years.
Prior to that what did you do, Mr. Capps?
I was an insurance man.
Now, Mr. Capps, during the four years that you have
been on the police force have you 1nvest1gated many acci-
dents? .

A. Yes, sir, quite a few. .

Q. And on the night of the 8th of August, did you have
occasion to go to the scene of an accldent? '

A. Yes, sir. : '

Q. Now, would you state to us, please, sir, whele tha’r
accident was?

A. It was on Laskm Road adjacent to the Amerlcan Leglon
Club.

Q. All right, sir. Now, approxnnately, Mr Capps, what
hme did you get there?. -

“A. About 12 :30.

op

@P@»@
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Q When you arrived there, sir, would you tell us exactly

~ what, if anything, you found“l
page 13} A. Yes, sir. Both cars were in the eastbound
lane going towards Virginia Béach. The White-
head car, a Chrysler, was right at the curb of the outside
lane, not the feeder lane but the outside lane of traffic. The
Lambach car, a Dodge, was 21 yards east of the intersection.

Q. All right, sir. Now will you state to us what was the

position of the Lambach car. Was it right side up or not?

A. Tt was right side up when I got there, yes, sir.

Q. All right, sir. Now, what was the condition of the
Whitehead car; was that still— o

A. That was on its wheels. Of course, I was told it had
been turned back over.

Q. Don’t state to us what you had been told, we will get that
by someone else. Now, T will ask you to look at these pic-
tures and see if they co11ect1v show the dam'loe to the White-
head automobile as you remember it,

(Handed to the witness for examination.)

A. Yes, sir.
Q. All right, sir.

Mr. Stant: Now, I ask your Honor ot mark this one and
this one.
page 14} The Court: This will be Exhibit P-1 and P-2.

(Received and marked by the Court as Exhibits P-1 and
P-2))

By Mr. Stant:
Q. And T ask you to look at these pictures and see if these
properly identify the damage done to the Lambach car.
.(Handed to the _Witn"ess for examination.)

A. Yes, sir.

Mr. Stant: I ask your Honor to mark those.
The Court: Three, four and five.

(Received and marked in evidence by the Court as Plain-
tiff’s Exhibits three, four and five.)
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By Mr. Stant ‘ N
Q. And is this the scene looking eastward toward Laskin
Road, and is that the cross point where the accident occurred?

(Handed to the witness for examination.)
A. Yes, sir. .
page 15} The Court: This will be Plaintiff’s Exhibit 6.

(Received and marked in evidence by the Court as Plam-
tiff’s Exhibit Number 6.)

Mr. Stant: Your Honor, we stipulated that these plats are
technically correct, and I will explain it to the jury.. -
The Court: This will be Plaintiff’s Exhibit 7 and 8.

(Received and marked in evidence by the Court as Plaln-
tiff’s Exhibits Number 7 and 8 respectively.)

By Mr. Stant:

Q. Now, counsel has stipulated that these two plats are
technically correct or very close as to distance, and this is
- Exhibit-8; and they have been worked out for you because
distance may be important in the case..

Mr. Stant: I will ask you to look lere. Can you all see
this? Now, we have stipulated this, your Honor.

The distances, as you can-see, are 87 feet across the inter-
section here, with a three-foot island in the middle; then to

: get everything in .the whole map had to be pro-
page 16 b jected up this way (indicating) from the end of this
island here to the bridge, which is 545 feet.

Across the bridge is 128 feet; and from the bridge to the
opening of the road here is a distance of 737 feet. Then"
there is an additional 375 feet to the Linkhorn Park School.

Now, you all can have that when it becomes material; you
can look at it and the measurements are on there.

By Mr. Stant:

Q. Now, Mr. Capps, did you have occasion there at the
scene—vou state that this is the damage—did you have occa-
sion to look ‘and see if the vehicle traveling east toward Vir-
ginia Beach, which would have been young Whitehead’s car,
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did you have occasion to see whether or not any skid marks
apparently came from that car?

A. No, sir.

Q. You did not. Were there any that you noticed?

A. No, there wasn’t any that I could see.

Q. I see. As to Lambach’s automobile proceeding from

Virginia Beach in a westerly direction, did you have any

skid marks there that led up to the point the car
page 17 } was resting at when you saw it? .
A. No, sir.

Q. Now, would you tell the jury—come down here, please,
sir—if that is the intersection there?

A. (Witness complied and left witness stand).

Q. Would you take these two little cars and let the red car
denote the Whitehead car and the yellow car denote the

- Lambach car. Place those cars where they were resting when
you came to the scene of the accident. This red is the White-
head car.

A. (Witness comphed )

Q. Now, that is the car coming from Norfolk?

A. Yes.

Q. All right, sir. Now, Mr. Capps, would you step right
around here. Tell the jury how many feet had the yellow
car, the Lambach car been knocked or pushed, or whatever it
nnoht have been, and show how you determined that.

ATt was 21 yards at least—paces.

Q. Whose paces now do you speak of?

"A. Mine.

Q. Your paces; and will you demonstrate to the jury what
you mean by a ‘‘pace?’’

A. Well, T try to make it about a yard (demonstrating.)

Q. About a yard. And there were 21 of those
page 18 } paces, you say?
A. Yes, sir.

Q. Now, that was from the end of this place here or from
what point?

A. (Pause).

Q. How do you determine that point from where it was
moved?

A. From the edge of the island.

Q. From the end of the island?

A. Yes, sir.

Q. Now would you take and show the jury with this small
blue marker where, if any—where did you find debris in the

intersection there to show where the collision occurred?
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A. Oh, I thought you meant to write with it.

Mr. Stant: All right; your Honor, he has placed a blue
mark in the left-lane, the lane closest to the island in the
right-hand side of the interseetion.

Do you all want to see this now, Mr. Taylor, Mr. Wahab?
Do you have any objection to my mrchng that with a pencil?

Mr. Taylor: I have none.

Mr. Wahab: That’s all right.

page 19 } By Mr. Stant:

Q. All right, sir. Now you state when you
measured off the 21 paces you measured from the end of this
island (indicating)?

A. Yes, sir.

Q. But this is where the major debris was, right here in this
lane closest to the island?

A. Yes, sir, that is correct.

Q. All right, sir, step back up there.

(Witness resumed witness stand.)

By Mr. Stant:

Q. Now, Mr. Capps, you state you have been an officer for
four years, and you state you have examined the scene of
many accidents?

A. Yes, sir, quite a few.

Q. From the—and don’t answer this question until—just
don’t answer it until any objection maybe made that is de-
sired. From the physical facts and surroundings there were
you able to form an estimate of the speed of the Whitehead
automobile at the time of the collision?

- Mr. Wahab: I object, your Honor. The question is not
proper and not competent for this witness to answer.
The Court: I sustain the objection.
page 20 ¢ Mr. Stant: All right, sir, you note my exception
_ to that. I anticipated an obJectlon
Mr. Taylor: I also join in the exception for what it’s
worth, your Honor.
Mr. Fine: We move to strike out counsel’s rema,rk about
anticipating an objection as not proper.
The Court: Well, I don’t think that-has any part in it.
I don’t think it is preJudlclal
Mr. Stant: T thought I was being rather falr
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The Court: :Now, wait a minute, let’s have no more com-
ments on that. Let’s stick to the evidence.
Mr. Stant:- Excuse me, your Honor.

By Mr. Stant

Q. Mr. Capps, did you have occasion then to speak to any
of these persons who were injured in this accident?

A. No, sir, everybody was hurt pretty bad, and I didn’t
get a chance to talk to any of them that night.

Q. What was the condition of these various people in

particular; do you remember Mr. Bailey?
page 21 }  A. Well, Mr. Bailey, I never saw. He was at the
Virginia Beach Hospital but he wasn’t in condition

for anybody to see him at that time.

Q. He was not. Now, did you go to the Virginia Beach
Hospital later to talk to Mr. Bailey?

A. Yes, sir.

Q. And when did you go, how many days later?

A. Oh, well, T couldn’t say exactly. '

Q. VVould you state what his condition was at that time?

A. Well, he was still right bad off. °

Q. All right, sir. Now, these other young men who were
injured and Mr. Lambach, did you have occasion to talk to
them at the scene of the accident?

A. Not at the scene, no, sir. Everybody was moved on
off in the ambulance.

Q. Moved on off. All right, sir.

Mr. Sta.nt: -Your witness.
CROSS EXAMINATION.

By Mr. Wahab:
Q. Mr. Capps, I believe you testified that you did not or
were not able to as a result of your investigation
page 22 } to discern or determine any skid marks in the
eastbound lane; that would be the lane going to-
ward Virginia Beach? -
A. . Yes, sir. ' '
Q. Did you examine the \\estbound lanes for any skid
marks that might have been there?
A. Yes, sir.-
Q. Did you find any skid- marks there? '
A. T found some skid marks, yes, sir. It was 19 vards,
19 paces of skid marks in the westbound lane.
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Q. I wonder if you Would step down here, if I may use
Mr. Stant’s chart?-

Mr. Stant: Please do.
(Witness complied and left witness stand.)

By Mr. Wahab:

Q. Would- you point out to the jury where those Skld
marks were?

A. Right up next to the island (1ndlcat1ng)

Q. Were they stralght——

Mr. Taylor: Where were they, Mr. Capps?

The Witness: Right up next to the island here in the west-
bound lane (indicating). .

Mr. Taylor: All right.

page 23 } By Mr. Wahab:
Q. Would they be parallel to the island, Mr.
Capps?
A. Not quite. There was more—

Mr. Taylor: Your Honor, I want to move that the Court,
even if it is proved that these skid marks were left by the
Lambach car, to tell the jury to disregard that because it does
not matter if the skid marks were 100 feet east of the end of
the island here where he made the turn. What happened—I
mean it hasn’t been shown that the skid marks lead up to our
car.

He said they were in the inside westbound lane, and what
counts is the speed at which he was traveling, that is the
defendant, as he was making that turn.

Mr. Wahab: I submit—

The Court: It is proper evidence fo go before the jury.
I overrule your objection.

Mr. Taylor: Note our exception.

By Mr. Wahab:
page 24 } Q. Would you explain whether or not this is
parallel with the island, Mr. Capps, or just what
direction did they run? ,
A. They want me to draw them on there?
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- Mr. Stant: I have no objection to them putting them in
there, if you will put it in with—here, let me—if you will put
that in lightly so we don’t—

/

(Witness complied and drew on the chart.)

Mr. Wahab: If it please the Court, I would like to show
for the record that the skid marks which Mr. Capps has
drawn in the left westbound lane are almost parallel to the
grass highway divider and almost up to what would be the
east end of it and represents 57 feet of skid marks and they
are slightly to the south.

Mr. Stant: Mr. Wahab, before I forget, because this will
have to be preserved, may I draw these two cars in? I think
it ought to be done.

I am going to put an “L?’ by Lambach and
page 25 } ‘““W’’ by Whitehead, if that is all right with you.
Mr. Taylor: That’s all right.
Mr. Fine: That’s all right.

By Mr. Wahab:

Q. Now, Mr. Capps, you have already answered that night
you did not have occasion to talk with Mr. Paul Lambach,
who was the operator of the Dodge. Did you at any time
after the accident had occasion to talk to him a few w eeks
or maybe a month later?

"A. Yes, sir.

Q. What was the nature of that conversation with him?

A. 1 asked him if he wanted to make a statement and he
said he didn’t want to make one at that time.

Q. Didn’t he tell you that he didn’t remember anything
about the accident?

A. Yes, he told me that.

Q. And he refused to give you any statement concerning
the accident, Mr. Capps?

A. Well, he didn’t refuse. I just asked him if he wanted
to make a statement, which is not necessary unless he wanted
to, and he said he rather not say anything at that time. '

Q. But he said he didn’t remember anything
page 26 | about the accident?-
A. Yes, sir. '

Q. Do you know what the speed hmlt is at this particular
point on Laskin Road? :

A. Yes, sir, it is 55.
Q. 55 miles an hour.
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Mr. Wahab: Thank you, Mr. Capps.
CROSS EXAMINATION.

By Mr. Taylor:

Q. Officer Capps, are there any traffic controls at that par-
ticular intersection?

A. No, sir. The only thing for traffic control would be
your lines.

Q. Yes, sir, I know that, but I say there are no signals or
anything?

Mr. Fine: Let him answer. He said the lines.
. Mr. Taylor: All right. Is there anything else you want to
add to that answer. Do you want him to add any-
page 27 } thing else?
Mr. Fine: I just want to show that he said
“lines’’ in answer to your question.

By Mr. Taylor:

Q. Now, how far from the east end of this island did these
skid marks end that you saw, that vou have drawn in with
black lines?

A. T would say a couple of feet.

Q. A couple of feet. I see. Now, you say f1 om the position
of the Whitehead car when youn got there to the pos1t10n of
the Lambach car there was how many paces?

A. 21.

Q. 21. And your paces are about a yard. In other words
that would be about 63 feet. Now, that was from the White-
head ecar to the Lambach car?

A. No, that was from the point of the intersection right—

Q. Well, I understood you to say—

A. —at the end of the island would be the same thmor
but I’'m going by—

Q. Because the Lambach car was just about opposite the
end of the island?

A. Yes, sir, that’s right.

Q. And you say where you have drawn up here with a blue

pencil the place of the debris, about how many
page 28 | feet would yvou say that was from the center of the
westbound lane?

A. Well, those islands are, I'd say about four foot.

Q. I see. Now, do you know how far it is from the point
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of the impact to where the Lambach car was when you got
there?

Mr. Fine: We object to that; that would be purely sur-
mising and speculation. He couldn’t tell the debris; he
couldn’t know where the point of impact is.

Mr, Taylor All rwht

By Mr. Taylor : '
Q. T will ask you this then. How far was it from the debris |
to where the Lambach car was lying when you got there? . |
A. T didn’t measure that in particular. : |
Q. Can you look at the plat there? It’s supposed to he 18 ‘
feet between the ends of the island there, and tell?

Mr. Stant: Now, your Honor——-

Mr. Fine: If your Honor please, if he said he don’t know
and the plat is introduced, of course that would be a question
of measurement of the plat as shown and the jury could de-
termine, or you can argue it from the plat.

page 29 } By Mr. Taylor: _ :

Q. I will ask you this. It is 87 feet between the
ends of the island; the debris, was it east or west of the
two islands, the center of the two islands? You can come
up here and look. ' ’ '

A. Isn’t it east or west of the center? .

Q. Yes, was the debris—suppose you look at a point in the
center between the two islands here (1nd1cat1no on cha1t)

A. Yes, s1r

Q. Then is that debus \vest of the center”l

A. Yes, sir, west.

Q. Between the two 1slands All right. And how far does
the plat show there the islands are apart“l I want to get it in
the record. Look at it.

AL 8T, '

Q. 87 what?

A. 87 feet, I guess. o '

Q. All right. Now, what model Chrysler was this White-
head driving, do you know?

A. 1959.

Q. Do you know whether or not’ those engines are equlpped
with powerful engines?

A, Well, T would imagine so, yes, sir.



~ Paul Lambach v. John Bailey

Leonard Capps.

Q. Now, do you know about how far the bridge is
page 30 } up there from that intersection?

A. I measured it with the car. It was one-
tenth of a mile.

Q. One-tenth of a mile. All right. Was that little plat
that was introduced in evidence. Do you know whether or
not or as a matter of fact the road that leads from Virginia
Beach Boulevard into the American Legion Club narrows
down considerably; doesn’t it?

A. Yes, sir.

Q. Now, I understand you to say that the Lambach car had
turned over. Was it lying on its side; wasn’t it?

A. When I got there it was up.

Q. Up?

A. On the wheels.

Q. I see. Now, the skid marks from the point of where you
measured them were left by the Lambach car?

A. T couldn’t say that; no, sir.

Q. What?

A. T couldn’t say that.

Q. No, I mean wasn’t the Lambach car knocked s1deways,
didn’t you say?

A. Yes, sir.

Q. 21 paces down the road?

A. Yes, sir, that’s true.

Q. In other words the skid marks were smudge
page 31 } marks?
A. Yes, that is so.

Q. Skidded kind of sideways?

A. That’s right. :

Q. And from the point you measured them they measured
21 yards?

A. Yes, sir. '

Q. And there were no skid marks whatsoever left by the
Whitehead car prior to the debris here (1ndlcat1n0)°l

A. No, sir.

Q. That is ecorrect, is it not?

A. That’s right, sir. '

Mr. Taylor: That is all, thank you.
By the Court:

Q. Officer, let me ask you: What was the condition of the
weather that night? : IR
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The

/ - A. It was—just a moment, I have it right he1 e, sir.
weather was fair, the road was dry.

The_Court: All right.
. RE-DIRECT EXAMINATION.

By Mr. Stant:

page 32 } Q. Did either driver give you a statement as to
what occurred, Mr.—

- A. No, sir.

Q. —Capps? Did both of them wouldn’t give you any
statement? ’

A. No, it wasn’t exactly a refusal. I talked to Whitehead
that night but he had some teeth knocked out, and I didn’t
press the point at all. In fact it is not necessary for us to
obtain statements any way.

Q. I understand. Did he give you an e\planatlon as to
what happened‘l

A. No, sir.

-+ @.-Did he :state to you that he had never seen the Lambach
car?

A. No, sir.

Mr. Fine: If your Honor please, we object to the leading
question.

By Mr. Stant:

Q. Did he or did he not give you any statement or make
any statement as to whether or not he had even seen the car
that was in the accident with him?

A. The Whitehead boy—his mother and daddy were in
‘there with him—the boy was in terrible shape. He might
have said something, but I didn’t take anything down be-

cause the boy wasn’t in condition to talk to him at
page 33 } that time.

Mr. Stant: All right, Mr. Capps, I haven’t any other
questions.

RE-CROSS EXAMINATION.

By Mr. Wahab:
Q. Mr. Capps, just let me ask you a couple of other ques-
tions if T may. I believe you testified that you measured the
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distance from here to the bridge, and you say it was one-
tenth of a mile?

A. That is roughly, because I measured it with the car.

Q. I see. That would be the west end of the bridge, the
end of the bridge closest to the American Legion Club, is that
correct?

A. Yes, that’s right.-

Q. I see. I show you these photographs. Now, does that
appear to be a scene of the road looking east toward Virginia-
Beach?

A. Yes, sir, it does.

Mr. Wahab: All right, I'd like to introduce that.
The Court: This will be Defendant W-1.

page 34+  (Received and marked in evidence by the Court
as Defendant’s Exhibit W-1.)

By Mr. Wahab:
Q. And these three photographs which I show you now are

these pictures of the Dodge automobile which was being
driven by the Defendant Lambach?

)

(Shown to the witness for examination.)

_A. They are photographs of the Dodge automobile, yes,
sir. ' : ’

Mr. Wahab: Mark those too, if you will.

The Court: This will be W-2, W-3 and W-4.

(Received and marked in evidence by the Court as De-
fendant’s Exhibits W-2, W-3.and -W-4 respectively.)

By Mr. Wahab:

Q. Now, I show you these photographs, Mr. Capps, and
will you state for the record please, where the damage is to
that automobile?

A. This is the Lambach car?

Q. That’s correct.
page 35} A. The damageis to the right-side past the door
to the top.

Q. And here is another photograph. Where does thart
reveal the damage to be? Is the damage not to the right
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front of the car, the right-front bumper and the right-front
fender?
A. Yes, sir.

Mr. Wahab: That’s all, Mr. Capps.

- * * * »*

page 39 |

. PAUL HOWARD LAMBACH,
called as an adverse witness, having been first duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION. (Adv.)

By Mr. Stant:

Q. Mr. Lambach, what is your full name, please, sir?

A. Paul Howard Lambach.

Q. Mr. Lambach, prior to the time of this accident what
had been your occupation, sir?

A. Airline transport pilot, international.

Q. Where was your home at the time of the aceident?

A. 177 Pinewood Road. That is behind the Cavalier about

two blocks. :
page 40 } Q. All right, sir. Are you married, Mr. Lam®
bach? : '

A. Yes, sir.

Q. And how long had you lived in this area?

A. Well, T originally located here when I was sent here by
the navy around 1943, I think, and actually my home has been
steady the last five years.

Q. All right, sir. Now, Mr. Lambach, on the night in ques-
tion, approximately as best you can remember, approximately
what time did you meet this young man?

A. T would say 11:58, somewhere around there, 11:58.

Q. Where did you meet him?

A. At the Jet Lounge. _

Q. And is it true that you did not know him pr101 to that
night; did you? N _

A. No, T didn’t. e
Q. And you all didn’t know each othe1 at all?

A. Nope.
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Q. Now, at that time do you remempber the other man you.
met him through?

A. Yes, sir.

Q What is his name; do you remember that?

. Mr. Gregory.
Q. And you had not known Mr. Gregow“l
page 41} A. Yes, T have done business with Mr. Gregory
before that.

Q. All right, sir. Now, how long after you met this gentle-
man did you have any conversation with him; did you talk to
him?

A. Yes, we were introduced, and in fact we had a short
conversation,

Q. Now, when you say ‘‘a short conversation,”’ was it a
matter of minutes, Mr. Lambach?

A. Yes.

Q. Now, then how was it determined that you and thls
0fentleman, whom you did not know, would go out to the
American Legion Club?

A. Tt was just Mr. Gregory wanted—was the one that
brought it up, and he was determmed he wanted to take them
over, to go out to Oceana to the Officer’s Club out there, but
’rhev wanted to go over there.

Q All right, sir. Now, Mr. Lambach, when you left you and
this young man left in your automobile, is that correct?

A. That’s right.

Q. And Mr. Gregory, what happened to him? :

A. Mr. Gregory went to get his truck and move it down-
town. He d1dn’t want to lea\ e it downtown. He had valuable

stuff in it.
page 42+ Q. And he was taking his truck somewhere
- then?

A. He was to meet us out there.

Q. He was to meet you out there. Now, will you state to the
jury when vou left what road did you take or route to go out
there, Mr. Lambach?

A. T was parked right—I was parked facing south. That
would be southbound on Atlantic Avenue just about in front
of the A & P store. T made a U-turn there, proceeded back to
31st Street, turned left on 31st Street and straight out toward
the American Legion Club.

Q. All right, sir. Now do you remember what, if anything,
yvou and this young man talked about going out there, or did
you have—

A. Yes, T have always been concerned about the different
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buildings as it progresses so rapidly. I would go out on trips
and I would be gone maybe eight days and come back and
something new has gone up. ‘And at that time there was quite
a bit of new construction on the route, and each one of those
places I would point out to him and remark - about it.

Q. Now, Mr. Lambach did you know where the Ameuca,n
Legion Club was? : :

A. Yes, sir.

© Q. As you approached the intersection of the American

Legion Club—and I am going to turn this around,
;page 43 } your Honor.
A. 1 can see it all r1ght there. -

Q. As you approached the American Legion Club, this is
east on Virginia Beach Boulevard to the Virginia Beach
(indicating), and this, of course, is west from Norfolk. Do
you gentlemen object to my removing this now?

Mr. Fine: We don’t. -
Mr. Taylor° I don’t.

By Mr. Stant ‘ '

Q. As you approached that 1ntersect10n tell the jury what,
if anything, you did.

A. First I would like to state that maps and everything in
front of me, north is always at the top, west to the left, and
to the rlght I'm a little bit confused.

Q. I'm a little bit confused myself, but for these purposes
north is—well, let’s turn it, your Honor.

A. May I stand up and pomt would that help?

Q. Now, we have stated that the red automobile is the
Whitehead automoble and the yellow automobile is yours.
This is Virginia Beach; this is Norfolk (indicating). Now,
would you state to us when if at all you first noticed the White-
head automobile? '

A. When I first noticed the automoblle, his automobile I

was—well, T was—I was well in my turn when T
page 44 } first saw it.
Q. Can you all see it now? Go ahead.

A. T was well in my turn when I first saw that automobile.
Do you want me to relate the full events as I was making
that turn?

Q. Please, sir.

A. All right. As we were gomg westbound here travelmv
along, I could see there was a very sharp turn from the
intersection. There is no curve to it or anything (indicating).
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I pulled up to it; I slowed down. I know I slowed down to a
very slow speed because the automatic transmission kicked
down to a lower gear; and I had my turn signal on.

As T pulled around the corner and got into about this point
T felt that I was in the middle of the road and these bright
lights suddenly flashed on my face and it was too late f01
me. I couldn’t back up and I couldn’t put my hands up when
that thing flashed bright on me. That was it.

Q. Now, Mr. Lambach did you have your lights on?

A. Yes. i

Q. As you came down the highway did you look south to see
if any automobile was proceeding, say, west—I mean west.

Did you look west to see at that time if any auto-
page. 45 } mobile was proceeding in your direction?
A. Yes.

Q. And at that point, when you looked, how far would you
say you were from this intersection here- (1ndlcat1ng)) How
far from the intersection down the road?

A. T was constantly aware of the traffic. I was aware of
the highway. There was no traffic to speak of. There was a
car well down out of my range. I didn’t even have to be
concerned about it. I was constantly recheckmg and traffic
was also right in here (indicating).

Q. Now, you state that you saw a car well down the road
and you felt it was out of your range?

A. Yes, sir. -

Q. What do you mean by you felt that the car was well
down the road and was out of your range?

A. Well, I am aware of how long it takes from that distance
if T was going to go that far, and 1 knew it was well out of
my range. I couldn’t possibly have been concerned with it.

Q. All right, sir. Now, what did you next do after you
directed your attention to this car well down the highway;
what did you next do?

A. T commenced to—I mean I had to slow down I had to
make a sharp turn there.

Q. All right, sir. Now, as you entered into

page 46 } your turn when were you ﬁrst aware again of this

car that you say you saw well down the road
formerly; when were you next aware of it?

A. The next car that I was aware of was the car that turned
on its bright lights in my face.
© Q. All right, sir.

A. And that was when I was in—I couldn’t avoid 1t I
mean.
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Q. Allvrivht sir. In other words you are saying that the
next time you were aware of a car youn were in the 1ntersect10n
and shortly thereafter the accident occuued”l

- Mr. Taylor: He didn’t put it down that far, Mr. Stant.
Mr. Stant: Let’s put it anywhere you want to.

‘By Mr. Stant: |
Q. Mr. Lambach, where were you. You show this jury ‘
the exact position of your automobile when these bright lights
suddenly alerted you.
A. (Witness complied) That’s it.

Mr. Stant: All rwht For the purpose of the record T want
.to mark this in, if you don’t mind.

By Mr. Stant:
page 47 } Q. Now, Mr. Lambach—

Mr. Fine: Excuse me, will you identify that as “L”“l

Mr. Stant: “L-1.”

Mr. Fine: All right, sir, very well. But I don’t want
it in the reecord. Would you let him state the degree of the
turn and the position for the purpose of the record May we
do that?

Mr. Stant: I think it’s right there. It’s about a 90-degree
turn, I’d say; a 45 degree turn.

Mr. Fine: That is a fair statement, sir.

By Mr. Stant:
Q. And you stated at that tune vou were aware of bright
lights approaching?
A Yes, sir. ‘
Q. And you say shortly after the colhs10n occuned?
A. CanT ask a question?
Q. Mr. Lambach, nobody is trying to confuse vou.
A. Well, you are maklng me spot myself d1rectly In a cer-
tain spot at a certain instant and tlnnos like that, and yvou
want me to be specifie on this thing. At an inter-
page 48 } section like that there is nothing I have to go by,
and all of a sudden it flashes on me. You realize
the point T am trying to make? '
A. Yes, I do. This is about the position known as ““I-1,”’
about where you became aware of real bright lights 1ap1dlv
approaching?
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A. Yes, sir, approaching very fast. It was so fast there I
couldn’t back up. I couldn’t do anything.

Q. All right, sir. What was your speed at that point when
you became aware of these lights coming at you?

A. T would say 15 miles an hour roughly, because the car
had an automatic transmission and it had kicked down into
that low gear, and it doesn’t do that until 15 or 16 miles an
hour, something like that.

Q. T understand. At that point did you get a chance to
see this oncoming car; did you get a chance to see it?

A. Yes, when the bright lights suddenly flashed on me I .

saw him; yes.
Q. Now, did you ever actually see the automobile that was
in back of these bright lights?
A. At that point T was not concerned with anv other pro-
position anywhere. I was only concerned with that. I wanted
to throw my hands in my face.
page 49} Q. I see. Al right. Now, Mr. Lambach, at
that point, Mr. Lambach, as vou arrived at this
intersection going from Virginia Beach out, had you passed
many automobiles, not passed them, but passed them coming
toward you?
A. You mean what was my traffic on the way out before the
accident occurred? :
Q. Yes. 7
Q. I was in a group of five cars as we went up to Bird
Neck Point, but they all made right. turns or left turns.
Q. All right, sir. Now, did you have occasion—
A. Except there might have been another car farther be-
hind me. But I knew there was traffic around me though.
Q. Did you have occasion at that time as you went out to
observe whether or not your lights lighted nup any of the cars
that you were proceeding with lights on your automobile?
- A. Oh, yes.
Q. Pardon?
A. Yes.
Q. No question in your mind about that?
A. No. :
, Q. Now, as you came to this intersection, Mr.
page 50 } Lambach, what is your best recollection as to
whether or not you indicated vour intention to
turn? -
A. At what point did I turn on my turn signal?
Q. Yes, sir. '
A. Tt was quite ahead of there.
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Q. Quite ahead of this intersection?’

A. Where I was going to make the turn, yes; because I am
well aware where the point is, but T have never actually made
the turn before from that way, and I have driven past it many
times. You’ve got to look for that turn. You just can’t drive
up and suddenly make it.

Q. All right, sir. Mr. Lambach, one ﬁnal question. Re-
ferring to the car that you had seen some distance down the
highway, when you saw that car do you have any idea in your
own mind, sir, as to where that car was in relationship with
any of the objects along the side of the highway that would
identify its approximate distance from you when you first saw
it, and if you don’t so state.

A. At one point there that I was familiar with was that
bridge which is ahead. I know it was past that bridge.

Q. Well, now, when you say past the bridge do you mean
he was to the west of the bridge or to the east of the bridge?

A. To the west.
page 51} Q. To the west of the bridge?
A. That was what T used as my distance.

Q. And that was where you were. just prior to the inter-
section, is that correct?

A. Yes, sir.
My. Stant: Your witness, Mr. Wahab.
CROSS EXAMINATION.

By Mr. Fine: ‘

Q. Mr. Lamback, as I understand it, you worked for a
period of eight days, then you sort of have a holiday or a
little time off to come back home?

A. My route on the international flights takes me foul
days to make the trip across from New York to Europe and
back, and then I'm off. I usually figure on another five
days off.

Q. Five days off on each one of your trips, is that correct?

A. If that is the way my schedule reads, yes.

Q. Is that a fair statement? '

A. No, because I don’t run the same trip every
page 52 } time.
: Q. Well, approximately. I am speaking gene-

\

rally.
A. I will say that my time in equals my time out. -
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Q. All right, sir. And this unfortunate colhslon occurred
on August the 7th of last year? :

A. Midnight of the 7th. o

Q. And when did you last do your duty in connection with
the plane; what date was it?

A. My last trip was—my last flight prior to that was a
navy flight, I think, three days prior to that. :

Q. So that would put you in August the 4th?

A. Pardon?

Q. August the 4th; is that a fair statement?

A. T have to check to be exact.

Q. Let’s say August 5th, within two or three days, is that
correct?

A. Yes, gir.

Q. So, you did not have to report back as I take it, until
probably the tenth?

A. (Pause) No, that is not true.

Q. When did you—

Mr. Furniss: Your Honor, I don’t see the materiality. -
Mr. Fine: T want to-show— -
page 53} The Court: This is cross examination. I can’t
' say that it isn’t material. T overrule the objec-
tion. ' '

By Mr. Fine:

Q. When would you have to report back. You said vou
had the same time in and you had the same time out; is that
correct?

A. Well, here is my chain of events for that day.

Q. No. I am not interested in that day, I am asking you
a very simple question and I would like to ask you to answer
it, if you please.

‘AT was scheduled for a flight the next mormn«r

Q. On Aucust the 8th?

A. Yes: with the navy.

Q. With the navy here locally?

A. Naval Reserve, T should say.

Q. But not in connection W1‘rh vour duties as “an airline
pilot?

A. My next dutv as an airliné pllo'f would have heen a
check fleht on a Mondav.

Q. On a Monday; and this oc¢curred on what dayv of the
week?
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A. This occurred on a Friday.
e 54} Q. On a weekend?
A. That’s right.

e
o
o
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Q. And you were at this Jet Lounge?

A. Yes, sir.

Q. Did you have your wife Wlth you?

A. No.

Q. You are married?

A, Yes,

Q. What time did vou arrive at the Jet Lounge?

A. Shortly after 11:00, 11:15, I'd say.

Q. And where had you heen before 11:15?

A. Ingram’s Pharmacy.

Q. And when you went to the Jet Lounge you went alone,
didn’t you?

A. Yes, sir.

Q. And what did you go to the Jet Lounge for; what was
your purpose in going there if you went alone?

A. Well, it was necessary for me to see the gentleman that
owns the building. He owns that building and the building
next door and a few other buildings. Do I have to give his
name? I can give his name.

Q. You were going to see a gentleman at 11 15 about a
building, you say?

‘A. No, I was going to see the gentleman about a business

affair.

page 55} Q. About a business affa1r“l

A. That’s right. \
Did you have an appointment with  him?
No.
And he wasn’t there? _
. He was not, but his car was.
Sir?
. But his car was. That was the reason I stopped.
Unh-huh. And when you arrived there did you know
anyone there besides him?

A. No.

Q. You knew no one else? '

A. T knew no one else would be there.

Q. And what time did you leave the drug store?

A. T tried to pin that down with the drug store people.
They generally close at 11:15. T sat down at the drug store
and had a cup of coffee while I waited for the prescription
to be filled.

OPOPOPO
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Q. What kind of prescnptlon, for whom?
A. For my baby.
Q. And what time did you leave your home?
A. T left my home at 10:30.
Q. And when you came to the Jet Lounge did you have
anything to drink?
page 56 }  A. No.
Q. Had nothing at all?
Nope. '
Not a thing?
Nope.
You do drink?
I am not a drinking man.
You don’t drink. You are a teetotaler?
T wouldn’t say that. T am not a drinking man,
- Well, now, you can answer. Do you drink?

OPOFrOrOr

Mr. Stant: Well, now, if your Honor please, whether he
drinks or not—if he drinks a gallon or nothing is not material
unless Mr. Fine can adduce that he was drinking on the night
in question.

Mr. Fine: We can, if your Honor please. And we rep-
resent to the Court that we have two witnesses who will say he
was wreaking from aleohol, and that is why I am asking him.

Mr. Stant: If that is all you have to say, that brings up
another objection, so I want to go abead—

Mr. Taylor: I have been sitting here—I hate to

page 57 } keep jumping up every time in the trial of the case,

but Mr. Fine has been trying cases long -enough

to know that it makes no difference whether he is a drinking
man or not.

The important and material question is what, if anything,
he had had to drink on the night of this accident. And that we
certainly do obJect

Mr. Fine: He is under cross examination, and I asked him
if he was a teetotaler. If he is I want him to say so.

By Mr. Fine:
Q. Do you ever take a drink?

Mr. Stant: If your Honor please—
The Court: I sustain the objection.
Mr. Fine: All right, sir.
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By Mr. Fine:
Q All right. Now, the other gentlemen that you met there,

were they drinking?

A. I don’t know

- Q. Don’t know whether they were drinking?

A. They didn’t while I was talking to them.

Q. All right.

page 58 }  Mr. Stant: Just a second:

A. T didn’t meet them where they were sitting. There was a
crowd of people at that end where they were, and where I
was sitting there was no one. When I met them they came up
to me. ‘

By Mr. Fine:

Q. And how long were you at the Jet Lounge?

A. When I came in to look for Mr. Lainfield I didn’t see
anyone there I knew so I started to leave.

Q. And then what happened?

A. Then I saw Mr. Gregory and he was talking to someone
at the end—well, the dining part back in the back. That is
where the people were. There was no one up forward. And
he said just a moment, I want to talk to you, and just waved
to me to that effect. I was just an acquaintance and I hadn’t
seen him for a long time.

Q. Did you invite Mr. Gregory along with you?

A. Invite Mr. Gregory where?

Q. I am asking you the questions, sir. Did you invite Mr.
Gregory?

A. T didn’t invite Mr. Gregory to anythlng

Q. Well, did I understand you to testify on your direct
testimony  that you had taken this gentleman who, unfor-
tunately, was hurt in your car and that Mr. Gregorv was

going to meet you after he moved his truck, didn’t
page 59 } you say that? Didn’t Mr. Gregory say he was
going to meet you a little later?

A. Yes.

Q. Did you invite Mr. Gregory to meet you?

A. No.

Q. Well, how did Mr. Gregory know where you were going?

A, That was determined among the conversation we had
there that they finally decided they would like to go to the
American Legion Club.

Q. And weren’t you going to the American Legion?
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A. I thought it was a fine idea. And Mr. Gregory in fact
was a member of the club as I recall. I am not a member
of the club. I had never been there before.

Q. What did you go to the American Legion Club for,
sir? .

Mr. Stant: T objeet to whatever they were going to the
American Legion Club for. I do not think it is material.
They could havé been on their way to rob a bank, it wouldn’t
be material. :

Mr. Fine: May it please the Court— .

Mr. Stant: Unless they -were hurrying with
page 60 } great speed to rob a bank.
The Court: I overrule your objection.
Mr. Stant: Note my exception..

By Mr. Fine:

Q. All right.

A. T wanted to see the club.

Q. Isn’t it a fact that you know, sir, that after 11:00 o’clock
that beer is not sold at the Jet Lounge?

A. T didn’t know that.

Q. Didn’t know that?

A. No, I didn’t.

Mr. Taylor: I also want to join in this objection.
A. I don’t know what liquor—

Mr. Stant: Wait a minute.

Mr. Taylor: Now, wait a minute. Mr. Fine is obviously
trying to prove that this man had been drinking. He has told
us that he hadn’t been drinking, and it doesn’t matter if this
man had in his mind to go to the American Legion Club and
get drunk. That has nothing to do with it.

The test of this thing is what his condition was
page 61 } before this accident.
. Mr. Fine: We respeetfully submit—

Mr. Taylor: And we respectfully object to the line of
questioning on that ground.

The Court: I overrule your objection.

Mr. Taylor: We note an exception.

Mr. Fine: This is as to his credibility.

Mr. Stant: Your Honor, now, Mr. Fine—did you hear
what he said? '
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The Court: I heard what Mr. Fine said.
Mr. Taylor: I didn’t hear it, what did he say?

Mr. Stant: He said he is askmg it for credible pur-
poses.

Mr. Fine: Certainly am.

Mr. Stant: That is just as far aﬁeld as I can think. He is
asking a man what he 1s going to a place for to determine his
credibility.

The Court: I ruled on the objection. - |
page 62 +  Mr. Stant: All right, sir, you have my exception
to the line of questioning. ,
The Court: Yes, all right.

"By Mr. Fine:

Q. So, you were going to the American Legion to look the
place over, did you say; and you had never been there be-
fore?

A. No.

Q. Is that correct? You said no?

A. T had never been there before.

Q. You had never been there before, and you also were not
familiar, as I understand it, with the turn there. You had not
negotiated that turn before?

A. Ob, yes.

Q. Is that correct?

A. T have driven up there before.

Q. You had driven to the American Legion before?

A. T know I have made that turn up there. I am trying
to recollect what the reason was. But it was a long time
ago, and for what reason it’s immaterial.

Q Well, now, I don’t want to misquote you, sir. Do I
under stand you to say then you have been there before but it
has been sometime ago? -

A. When you speak of the American Legion
page 63 b Club, I mean going in the Club. I have been out
there to see the place.

Q. You have been there before. Then there was no novelty
then on this particular night? ‘

A. No, no novelty about it there at all.

Q. Why did you want to see it agam that nwht if you had
seen it before?

A. T was with a newly met acquaintance and an acquaint-
ance that I had known. -1 intended to go out and look around.
I mean my life is hot confined. I have nothing to prevent me
from doing that.
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Q. I take it then there was no immediate necessity for
having that preseription filled and return it to. a member of
your family since you were going to go to the -American
Legion to look it over?

A ‘What preseription; what are you driving at? What do
you want to—?

Q I thought you said you had a preseription that you were
_going to fill.

A. That was my reason for going there.

Q. But there was no immediate necessity to return it to the
home, was it, that evening?

A. (Pause) No, I can’t think of any.

Q. All right, sir.

A. My reason wds to get down there before it
page 64 } closed was all.

Q. And did I understand you to say on your
direct testimony that you had to look for the turn, you were
not familiar with it? I think T wrote it down here, these
words: ‘‘Had to look for the turn.”’ Did vou say that, or
not?

A. (Pause) Did I make that statement?

Q. I think you did, sir. I vouch for the record that vou
did. Then were you familiar with it or not?

A. (Pause) Am I familiar with the spot that I turned
in? ‘

Q. Yes, sir.

A. Yes.

Q. Did you have to look for the turn?

A. Certainly you have to look out to see where it is, T mean
driving up to the turn. I didn’t want to—

Q. And before you had to look for the turn did you say
that you saw the lights down the highway at the west end
of the bridge?

A. That would be very good, that point or beyond that those
lights—TI mean yvou can’t determine exactlv.

Q. Now, the west end of the bridge, which I will hand vou,
which is Plaintiff’s Ixhibit 8, is how many feet from that
turn?

A. Well, T figured these things out by driving out there

myself. o
page 65} Q. Well, look at that plat. That has the accurate
number of feet—it has been so stipulated.

A. (Examined by witness) It says here fr om west end of
the bridge—

Q. VVest end of the bridge?
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A. From the west end of the bridge 725 feet.
" Q. All right, sir.

A. To what point that is, I don’t know.

Q. That is from the intersection. Read it all.

A. “From west end of bridge barricade to driveway
pole * * *7 Now, I don’t know what you want.

Q. Well, that says, doesn’t it: “‘To the west end of the
bridge down to the d11veway to the American Lecrlon
doesn’t it?

- A. Where?

Q. See there, barricade runs all the way down there, 725
feet?

A. All right. And this arrow indicates what?

Q. The arrow indicates right up to the west end of the
driveway—not up to the West end of the driveway, to the
west end of the driveway would be an additional 250 feet?

A. What’s this part right in here?

Mr. Stant: If it please your Honor, I have an

page 66 | objection to Mr. Fine asking this man distances.

I don’t want him to take them off of here to answer

the question. I want his best estimate of the distances.
That is the proper way of introducing it.

Mr. Fine: May it please the Court, this gentleman has—
The Court: I overrule the objection.

Mr. Stant: Not my exception to it.

By Mr. Fine: -

Q. Now, when you saw those lights at the west end of the
bridge that was the first time you saw the lights of the on-
commg car, is that correct?

A. That is the first point that I made note of them I didn’t
say that is the first point I saw them. That is the first point
I made note of them in my mind and registered them.

Q. Did you see them before that?

A. T probably did.

Q. You probably did. Well, now, would you give us how
much distance further down the road you saw them?

A. T couldn’t state that because I didn’t know.

Q. Would it be a fair statement for you to say that vou
definitely saw thie car even before the west end of the bridge?

A. (Pause) What kind—I mean what kmd of
page 67 } an answer do you want there? :
Q. I just want the truth of it, sir. Would it be
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a fair statement for me to say that you saw those headlights
on the other side of the west end of that bridge?

A. (Pause What—yes, sir. I just stated that I saw those
headlights :on the other side, on the west end of the bridge,
so that is the statement I made.

Q. Well, now, is that the first time you saw it?

A. (Pause ) I don’t know.

Q. Well, was the next time you saw it—we begin with the
propos1t10n you certainly saw it at the west end of the bridge,
no question about that; is that true?

A. T would say in the vicinity of the west end of the
bridge.

Q. All right, sir. Then ‘the next time, as I understand it,
- you saw those lights when it suddenly lighted up?

A. When it suddenly l1ghted up in my face

Q. Is that correct?

A. Yes.

Q. That is the next time you saw it. Now, let me ask you,
if you please. When you saw the car at approximately, you
say, the west end of the bridge how far away—not how far

away, but how fast were you traveling at that
page 68 } time?

A. We are back to this statement again. I am
constantly slowing down at that point. I am making the turn
there and contantly registering that car coming at me.

Q. Excuse me. My question is this—now, I am not trying
to confuse you. I asked you when you saw the car, I mean
physically. You say that you saw the car for the ﬁrst time
approximately on the west side of the bridge; is that right?
Now, my next question is when you saw the car at that point
approximately tell us how fast you were traveling. Now,
that is what I am asking you.

A. 35 miles an hour.

Q. All right, sir. And when you started to make vour
turn into the left, making a left-hand, did you reduce your
speed from 35 miles per hour?

A. Certainly.

Q. You did. And from what speed did you reduce your car
to at that point?

A. T reduced my speed from 35 miles per hour.

Q. And what speed were you making when you started to
make your turn?

A. My car had automatic transmission. And it kicked into
low gear, which, I believe, is 18 miles per hour, or 16 miles
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an hour; or something. It plunges down there, so it was less

than that.
page 69 p Q. I thought you said 15; but you said between
and 18 is what you were turning into, is -that

right?

Mr. Taylor: And he said, Mr. Fine, that it was less than
that. : _

By Mr. Fine:

Q. And maybe less than that?

A. I didn’t say ‘“maybe.”’

Q. Sir? '

A. I didn’t say ‘“maybe less than 16.

Q. How much is it. That is what I am trying to get at.
I don’t want to misquote you.

A. (Pause).

Q. 15, 14, 10?

“A. T don’t know.

Q. Don’t know how fast you were going?

A. I do know I was going less than 16.

Q. Less than 16. All right, sir. And when you started
to find out you had to start looking for your turn? As I
understand it you had to look for the turn . Did you put on
your signal to make a left-hand turn?

A. (Pause ) Well, well back from the turn.

Q. Well back; how far back, 50 feet, 25 feet?

A. Oh, I would say a good 150 feet.

Q 150 feet; and is that an estimate?

A No, I'm trying to picture in my mind just
page 70 | exactly how far it would be. I don’t turn on my
traffic signal at a given point. I turn it on to allow

plenty of time in case anybody wants to see it.

Q. Well, can you say that you did affirmatively and reason-
ably certalnlv 150 feet or 50 feet or 25 feet, or don’t you
know exactly?

A. I don’t know exactly.

Q. Don’t know exactly?

A. T was traveling very slow so I couldn’t—

Q. And yvou had to look for the turn because you were not
familiar with it, that is true, isn’t it?

A. Yes, T had to look ahead to see where I was going to
turn. There is no signs or anything there to show there was
a turn there or anything.
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Q. And your automobile, if you were going less than 16
miles an hour and putting it at 15 miles an hour within what
distance could you stop your car going 15 miles an hour;
how many feet?

A. That would be governed by the amount of time it would
take to raise my foot from the accelerator and hit the brake.

Q. Well, of course it would, we understand that, sir. But
assume your brain got the message effectively, and assume
your brain was workmg as an ordinary person:in bright,

clear, dry weather as has been described- here how
page 71 } feet could you stop your car in?
A. T don’t know.

Q. Sir? '

A. T don’t know.

Q. Have you ever tried it?

A. At that speed, no.

Q. Wouldn’t it be fair to say that you could stop your
car within 15 feet? - o

Mr. Taylor: Your Honor, the witness testlﬁed unequlvo—
cally he doesn’t know.

The Court: I sustain the objection. '

Mr. Fine: We will ask the Court to take Judlc1a1 notice, if
yvour Honor please, as provided by the statute.

By Mr. Fine:

Q. Now, could you stop your car within 87 feet?

A. T don’t know. :

Q. Don’t know whether you can do that. You don’t know
how soon you can stop your car or what distance as I under-
stand it. Did you have good brakes? :

A. Yes, sir.

Q. And what model car did you have?

A. 1957 Dodge.
page 72} Q. And did you have your hohts on your cir at
all that night?

A. Yes, sir.

Q. What lights did you have .on?

A. My headlights were on.

Q. Were they dim or bright?

A. (Pause) I don’t recall.

Q. Why wasn’t it that you couldn’t see thls automoblle
coming down the highway. It’s a straight line, isn’t it, be-
tween the first time vou saw it at the west end of the bridge
and the next time when you made a turn and the next time
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you saw it; why couldn’t you have seen the car coming down
the highway. Was anything to block you there? ’

A. There was nothing in there to hinder your view.

Q. Why didn’t you see it?

A. The tremendous rate of speed, I guess, I don’t know.

Q. Do you remember discussing this matter with the officer,
Officer Capps, who investigated this matter?

A. We didn’t discuss the accident at all.

Q. I ask you if you remember telling Officer Capps upon
his interrogation of you that you don’t remember how it
happened?

A. No, I recall—it has been sometime ago—

"page 73 } I recall my statement to Officer Capps was not

given to him because I was afraid of making a

statement that later may be proved not true, and I told him
I rather not make a statement for that reason.

Q. Do you deny making the statement to Officer Capps
that you did not remember how this occurred?

A. T don’t recall making a statement like that.

Q. You don’t deny it?

A. I don’t recall making the statement.

Q. Don’t recall making the statement. Now, Officer Capps
had nothing against you. I mean there is no bias or any
. differences—

Mr. Stant: If it please your Honor, obviously there is no
bias.

Mr. Fine: I want to find out—

Mr. Stant: I don’t think it is germaine at all. T think Mr.
Fine is putting in a lot of innuedos.

Mr. Fine: I object to that, if your Honor please.

Mr. Stant: I want to show it in the record.

The Court: I overrule the objection.

Mr. Stant: Note my exception.

page 74 } By Mr. Fine:

Q. I ask you again, sir, when you spoke to Officer
Capps, and you said you don’t recall, but I ask you if it
wasn’t from two weeks to a month later after the collision
occurred that you told him that you don’t remember how it
happened?
~ A. I believe Officer Capps came up to see me.
" Q. Excuse me— .
A. T was at the Norfolk General Hospital.
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Q. I don’t mean to interrupt you, but I am a.skihg you
specifically if you remember that it wasn’t about two weeks
to a month—

Mr. Taylor: He has a right to answer—
Mr. Fine: He has a right to answer but I don’t want to
know where or when.

By Mr. Fine:

Q. T just want to know if you remember it was from two
weeks to a month later. , ‘

A. You asked me when. I am trying to establish when
for you.

Q. Go ahead, sir.

A. Officer Capps came up to see me when I was up in the

Norfolk General Hospital, and I believe it was
page 75 } shortly before I left up there in September, the
- accident occurred around the first of August, so it
was approximately a month and a half after the accident
when he ecame up to see me and he had his accident form to
fill out. And he asked me if T had any statement to put on
that form, I believe is the question. I don’t recall the exact
question he asked me at that time right now or how he
brounght it to me.

When he showed me he had a form to fill out I told him I
rather not say anything at that point because anything I’d
say might be wrong. I might testify, in other words, and he
would put that down as a true statement, and I didn’t want
him to.

Q. All right, sir, one more question and then I am through,
gir. Can you tell us what was the purpose of Mr. Gregory
and this gentleman who is the plaintiff in this case, Mr.
Bailey, and you meeting at the American Legion, you three?

A. What was the purpose of us meeting there?

Q. Yes, sir.

A. A social purpose.

Q. And what were you going to do there?

A. (Pause) We never determined that.

Mr. Fine: That is all.
* % * » *®

page 80}



96 Supreme Court of Appeals of Virginia

DAVID DUDLEY WHITEHEAD, III,
a defendant, called as a witness, having been first duly sworn,
was examlned and testified as follows

DIRECT EXAMINATION (Adv.).

page 81 } By Mr, Stant:
Q. State your full name.

A. David Duley Whitehead the third.

Q. And David, how old are you at this time?

A. 16. ‘

Q. On August 7 or the early morning of August 8, thls
year, how old were you?

A. 15, .

Q. 15 years of age. Now, approximately where do you
live?

A. T live at 514 Warren Crescent.

Q. Warren Crescent in the City of Norfolk?

A. (Witness nodded head affirmatively.) o

Q. And you and the other young men who were with you
are from the City of Norfolk, is that correct?

A. That’s right. ‘

- Q. Young man, in the night of this accident, this was in the
summer tlme, was it not?

Al Yes, sir, it was.

Q. All rlght On the night of this accident appr oxunately
what time did you leave Ocean View to drive to Virginia
Beach? ,

A. I didn’t leave Ocean View.

Q. Excuse me. That is the way I used to leave from.
What time did you leave the City of Norfolk to
page 82 } drive to Virginia Beach? _
A. Tt was a little after eleven.

Q. All right. Now, as you came toward Virginia Beach,
young man, where were the other men sitting in your auto-
mobile?

A. Bill Bobbitt was sitting directly behind me. Frank
Slaughter was sitting in the right-rear seat, and Ray Mc-
Laughlin was sitting up in front with me.

Q. Now, do you remember passing a car shortly before this
accident occurred?

A. Yes, sir, I did.

Q. You have heard the depositions of the drlvel, Tommy
Howard, and the other man stating that their car was pro-
ceeding at 55 miles an hour and you passed them, have yon
not?

A. Yes, sir, T heard that.

i
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Q. What would you estimate your speed to be at the time
you passed that automobile?
A. My speed was not in excess of 55 mlles an hour.
Q. Do you remember pulling away from the other auto-
mobile, young man?
A, I didn’t watch the other car when we left. T was looking
ahead.
Q. Now, as you passed that car and left it, and
page 83 } you were lookmcr ahead, did you or did you not
have your headhghts on?
A. Yes, sir, I did have my headlights on.
Q. Now, would you care to state to the jury whether or not
it was your high beam or low beam?
A. T don’t know whether they were on high beam or low
beam.
Q. Well, what would you say how far down the highway
would your lights reasonably light the highway?
A. T don’t know.
Q. On the night in question it was a clear night and a fair
night, was 1t not?
A, Yes, sir, it was.
Q. On that night in question do you remember whether
or not there was a moon?
A. No, sir, T don’t remember.
Q. Now, young man, you have seen the pictures. This is a
white highway, a white concrete highway, is it not?
A. Yes, sir, T believe it is.
Q. You can see that is very white, correct?
A. (Examining photograph) Yes, sir, it is.
- Q. Now, your lights naturally reflected from it and illu-
minated down the highway, correct?
A. That is right.
Q. Now, can you give us—and I mlght have
page 847 asked this question before—can you give us an
estimate of how far down the highway your lights
illuminated the highway as you came down the highway?
A. T don’t know.
Q. You have no idea?
A. No, sir, I'don’t.
Q. Young man, as you approached the American Legion
Club, did you know where it was?
A. Yes, sir, T had been by there quite a number of times.
Q. And now, there was traffic in and out of there, do you
know that?
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A. T have never seen anybody turu in or come out of there
while T was passing; but I knew people did go in and out of
there.

Q. You knew they go in and out, and this was rather late at
night, you knew that you might have some traffic along there
coming out into the highway or cutting across the hlo'hwav
did you not?

A. Yes, sir, I did.

Q. Now, with that in mind did you slow your speed down
any as you came across the bridge coming onto what is fairly
a heavily populated area?

A. Yes, sir, I did slow down when I came across the bridge,

but not for that reason. I slowed down because
page 85 } T knew I was approaching Virginia Beach, and I
~ knew there would be a lot of traffic along there.

Q. All right, sir. “Now, you have heard the othe1 boy
state that your car just pulled away from them and was a
considerable distance ahead of them; didn’t you hear that in
-the depositions?

A. Yes, sir.

Q. Yet you tell the jury that you slowed down?

A. Yes, sir.

Q. Now, if you slowed down, young man, as you came
across that bridge, how far is the bridge from the entrance
to the American Legion Club to your knowledge?

A. T think someone today said it was about seven hundred -
and some feet.

Q. Feet?

A. Feet. '

Q. So, that is a pletty good golf shot of about 230 yards, or
<ometh1na like that, a little more or less, isn’t that correect?

A. Unh huh.

Q. Now, young man, as you entered the bridge that is ap-
prommately 700 feet from: the entrance to the American
Legion Club did you have occasion to look in front of you?

A. Yes, sir, I did.

Q Did you notice any cars coming in the oppo-
page 86 } site direction?

A. Yes, sir. When I was crossing the bridge a
group of about four to five cars passed going in the oppoclte
direction.

Q. Now, you have heard Mr. Lambach testify that there
was no cars with him at that time?

A. No, sir, I don’t—
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Mr. Taylor: I don’t believe he said that.
" Mr. Stant: He said that the cars were with him but they
made—

Mr. Taylor: He said that the cars were with him but
they made left or right turns.

Mr. Stant: He said the cars were with him prior to getting
there.

By Mr. Stant:

Q. Now, young man, if you saw all these cars coming in the
opposite direction the road was well lighted then, was it
not?

A. As T said they passed me when I was about to the
bridge.

Q. Well, now, you mean you wete back here? This is out
of context This is 545 feet. That would be back here

(indicating)). But you were 700 feet from the
page 87 } entrance into here (indicating) when cars passed
you down here; is that what you are saying?

A. Yes, sir.

Q. Then down here where you would be looking, not here
where the cars are passing you but down this road, did you see
any other cars?

No, sir, I did not.

Were you looking, son?

Yes, sir, I was.

Now, you had your headhghts on, did you not?

Yes, sir.

And it is a cement road?

That’s right.

Right. Now, when did you as you came on down here
(1ndlcat1ncr), When did you first notice the Lambach auto-
mobile?

A. T first noticed him when I was about a hundred to a
hundred fifty feet coming up to the intersection. I was
about a hundred to a hundred and fifty feet away.

Q. You say you were 100 to 150 feet away?

" A. From the intersection.

Q. From the intersection. Now, would you care to state in
which lane you were driving?

A. T was driving in the lane all the Way to the
page 88 } right.

Q. Now, when you say ‘‘all the way to the
right,”’ do you nlean in here (pointing on chart)?

A. Yes, sir.

OFOFOFOP
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Q. Well, now, you are then telling the members of the jury
and his Honor that this car, Mr. Lambach’s car, had
traversed all the way across the intersection when the acci-
dent occurred; is that what you are saying?

A. No, sir, I am saying that he came part of the way
across the intersection.

Q. Well, now, you state you were driving in this right
lane, correct?

A. That’s right.

Q. Now, would you care to tell us where the accident oc-
curred? I will ask you to take the marker and mark that

place.

A. (Witness comphed) About here.

Q. All right, sir, you have marked it with a red ““X.”” Now,
would you put the Ted marker—

Mr. Taylor: What does that represent?
Mr. Stant: That represents the point young Mr. Whitehead
says that the accident occurred. .

By Mr. Stant:
page 89 } Q. Now, you state you first noticed Mr. Lam-
bach’s car when you were a hundred and fifty feet
from the intersection, is that correct?

A. That’s right.

Q. Would you tell the members of the jury, and this is his
car (indicating), would you place its approximate position
at that time? He— :

A. (Witness complied) He was along in here. T can’t
tell exactly. .

Q. Just do the best you can.

- A. T guess he was about like this.

Q. You were 150 feet back from the intersection?

A. From the intersection. :

Q. And you placed Mr. Lambach’s car how many feet—
step back, young man so these gentlemen can see. How
many feet do you place Mr. Liambach’s car from the inter-
section? , )

A. T don’t know, because he didn’t have his lights on.
And also, it was very dark. I couldn’t exactly tell how far
he was away from the intersection.

Q. Well, now, you saw a car proceeding then 150 feet
with no hghts, correct?

A. That is correct. I had lights.
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Q. I understand. And you saw him?

page 90 }  A. That’s right. '
Q. At that point what, if anything, did you
do? '

A. Twas slowing down, as I said, when I crossed that bridge.
T didn’t think the man was going to turn because he was in a
straight path then, and there was no signal.

Q. Well, now, young man, did you blink your lights or any-
- thing at that point?

A. No, sir, T did not.

Q. You did not. In other words you just proceeded down
the highway?
* A. Yes, sir, T was going down the highway, as I said, and
150 feet isn’t very far. -

Q. 150 feet is 50 yards. Now, young man, step back up
there. ‘

(Witness resumed witness stand.)

Q. You state you saw a car how many feet from the east
island, the end of the east island of Laskin Road?

A. I don’t know how many feet he was from it.

Q. Well, now, can you give us an estimate in car lengths?

A. No, sir, T can’t. As I said it was very dark and T
couldn’t tell. 4

Q. But this man was completely illuminated insofar as you

have stated, correct? :
page 91+ A, What do you mean ‘‘completely illumi-
nated?”’

Q. His lights—your lights illuminated him so you could see
him?

A. Yes, sir, T just barely could see him.

Q. Now, young man, didn’t you tell Mrs. Dudley in De Paul
Hospital that you never saw any automobile and did not know
what vou hit and never saw the automobile?

A. No, sir, T never made that statement.

Q. Well, T am putting you on your notice that her testi-
mony will be that you told her that you had never seen the
automobile. C '

A. T still say that T have never made that statement.

Q. Now, you also—do you deny telling the voung man
whose depositions have been read at the scene of the accident,
asking him what vou hit? :

A. To tell you the truth I don’t remember talking to any-
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body after the accident. I don’t 1emember anything except
people putting me into the ambulance. ~* ;-

Q. I see. Now, you saw this automobﬂe some distance
away from the intersection, you state, and you were 150 feet
away from the intersection?

A. That’s right.

Q. Correct? Now—and you had the automobile in your

headlights; correct?
page 92 +  A. Yes, sir, I just barely could see him.
Q. Now, tell us at that point how fast were you

going?

A. I don’t know exactly yet how fast I was going. I was
slowing down though. I guess I was going 50 to, I guess be-
tween 55 and say 48 or 49, somewhere along there.

Q. Now, when you saw thls automobile and you were slow-
ing down, I assume when you say you were ‘‘slowing down,’’
yvou had your foot off of the accelerator?

A. No, sir, not completely.

Q. You had your foot on the accelerator but you just had
taken off all the gas, is that it?

A. No, sir, you can relieve the gas from shooting into the
engine by letting up just a little bit and slow down.

Q. I see. Now, when you saw this automobile with no
lights on did you thgn put your foot on your brakes?

"A. No, sir, I didn’t. As I said he gave no indication of
turning. _ '

Q. All right. If you saw an automobile with no light on,
young rman—did you then take and watch that automobile
carefully? -

A. Yes, sir, I was.

Q. You watched him carefully?

A. Yes, sir. o
page 93¢ Q. All right, sir. When were you first aware
that he was making a turn?

A. When he made his turn.

Q. Well, how far were vou then from the intersection?

A. I don’t know exactlv. It was closer than T was when T
first saw him. I saw him, he was heading straight when I first
saw him, then he made his turn just a second or so after that.
He made a very sharp qulck turn almost crazy like, like a
crazy man.

Q. He made a very sharp turn almost like a erazv man: and
you were on the ball, were vou not, to avoid just such actions?
A. What do vou mean by ‘‘on the ball?”’
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Q. Well, you were alerted to the fact that here was an
automobile that you claim had no lights on?

A. That’s right. ,

Q. Now, how far were you from the west side of this inter-
section when you saw the other automobile begin to turn?

A. T don’t know when I saw him begin to turn. There was
just nothing T could do.

Q. Young man, you gave me a statement—you stated you
were 150 feet back_here (indicating) ?
v A. Yes, sir.
page 94+ Q. You can judge that, can’t you?
A. Yes, sir.

Q. Now, each 50 feet you go cuts it in a third so it would be
150. You state you don’t know how far back this automobile
was. 1 am asking you as the automobile started to turn, and
it had to start to turn somewhere after it left the east side,
as it started to turn the first time you noticed it turning how
far back were you in feet? _

A. T don’t know exactly. I’d sav maybe, say about 65,
mavhe more, maybe less. I don’t know exactly.

. Can vou tell us in car lengths?

A. No, sir, T can’t.

Q. Well, now, vyou say vou were 65 feet back from the west
side of the intersection; is that correct?

A. No, sir, I say I don’t know. T think it was about that
I’'m not sure. Tt could have heen more or less.

Q. You are positive you first saw him when you were 150
feet—

A. T said between 100 to 150 feet, T think around that.

Q. T didn’t understand 100 to 150. I understand you to say
150, now vou say it was 100 to 150 vou think?

A. No, sir, T said it was between 100 or 150 feet.

page 95+ Mr. Wahab: Your Homnor, my recollection is like
he said, 100 to 150 feet. The record will show
that. '
Mr. Stant: All right.

By Mr. Stant:

Q. Now, voung man, you state it was between 100 to 15()
feet back when you first saw this antomobile?

A. Yes, sir.

Q. And then you can’t tell us how far you were away when
he started his turn?

A. No, sir, T can’t.
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Q Now, as it started his turn did you put on your brakes?

~ A. No, there just wasn’t time. He came to me too fast.
He made a very sharp quick turn in front of me.

Q. You noticed this automobile starting its turn but from
the position you were in you never had an ‘oppor tunity to put
on your brakes, is that what you are saying?

A. T could have hit the brakes, I don’t know I couldn’t

say truthfully that I did and I can’t truthfully say that I
didn’t.

Q. As you saw the automobile starting to turn in front of
vou, young man—and you have placed the point of collision in
the right-hand lane, I imagine somewhere in here (indicating)

what, if anything, did you do to avoid the accident?
page 96 }  A. There was nothing I could do.

Q. Well, young man, if you saw a man turning
across right in flont of yvou 65 feet away—

A I sald about that; it could have been more or less.

Q. T'1 tell you what you do for us. Tell us in this court-
room. You just point out anything in here that will fix how
far away this car was when you were going at rate of 50
miles an hour or 48, as you say you were slowing down to,
when you first saw him making the turn.

A. I would say that it would be about the length of this
courtroom. That is about 60 feet.

Q. The length of this courtroom away?

A. Tt was around that.

Q. When you saw him make that turn, young man, and you
were the length of this courtroom away, you knew that as he
started that turn that that was very dangerous, did vou
not?

A. Yes, sir, T did.

Q. Well, young man, why didn’t you just turn to your left
or go over or turn to vour right and go on the feeder road?

A. Because, as I said, there wasn’t enough time. He didn’t

give any indication of turning. All he did was
page 97 } make a very fast sharp turn in front of me.

Q. Young man, you said, and see if I'm wrong,
that you saw him turning into you and you were aware it was
a dangerous situation; you said that, did you not?

A. Yes, sir. ‘

Q. Now, you say at that point, at that point, this courtroom
distance away—

A. I'm not sure, it can be less

Q. The truth of' the matter is you never applied your
brakes. There was abusolutely no skid marks, and you ran
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directly straight into the automobile, isn’t that what bap-
pened?

A. T don’t know. I said I could have applied my brakes
or I may not have, T don’t know.

Q. Have you looked at the pictures, young man, of what
happened? '

A. Yes, sir, I have.

Q. What?

A. Yes, sir. '

Q. You were driving, were you not, a fairly new automo-
bile? '

A. That’s right.

Q. Pardon?

A. That’s right.

Q. Now, you will see that the damage that oc-
page 98 | curred to Mr. Lambach’s car is from the side, is it
not? It’s knocked?

A. (Examining photograph ) That’s right. -

Q. And you went straight into him with the front of your

automobile, didn’t you?
" A. That’s right.

Q. So you never turned in either direction to avoid the
accident, did you?

“A. I remember trying to turn to the right but there wasn’t
-any time.

Q. I see. And you don’t remember anything else then
until you got to the hospital?

A. T remember waking up in the car, and I remember them
putting me into the ambulance that’s all.

Q. You don’t remember statmcr to anybody that you never
saw the object you hit?

A. No, sir, I never made that statement.

Q. T see.

Mr. Stant: I haven’t any other questions.
CROSS EXAMINATION.

By Mr. Furniss:
page 99} Q. Mr. Whitehead, Whele in Norfolk did you
leave from?
A. (Pause).
Q. When you headed for the beach.
A Do you mean the last place we stopped"l
Q. Yes.
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Q. It was at a place, I’m not sure of the right name, but it’s
right off of what’s that—it’s right around right off Olney
Road about a block from Colonial.

Q Right off Olney Road. What kind of place was it?

. It was a beer place or something.

Q. A beer place?

A. Yes, sir.

Q. How long had you been in the beer place? '

A. I had not been in the beer place. We had sat there
for maybe two or three minutes. '

Q. Just sitting in your car you mean?

A. No, sir, Ray McLaughlin went into the thing for Frank
Slaughter.

Q. Ray McLaughlin went into the beer place for Frank
Slaughter? : ‘

A. That’s right. '

Q. These are the two of the boys that were in the car w1th

you?
pa.ge 100} A. That’s right.
Q. Why didn’t Frank Slau«rhter 2o in?

A. T don’t know.

Q. How old are you?

A. I’'m 16 right now.

Q. Were all these boys teen -age boys"?

A. Yes, sir.

Q. And you say that you left Norfolk a little bit after
eleven?

A. That’s about right.
. Q. Say 11:15; is that what you mean?

A. No, not that late.

Q. Five after?

A. Tt could have been around there.

Q. Where were you going on the beach? '

A. We were going down to a party.

Q. To a party?

A. Yes, sir, that was down there.

Q. Where was the party?

A. The party was around 73rd Street.

Q. Around 73rd Street?

A. I didn’t know exactly where. See, Ray MecLaughlin

told us about the party that night.
Q. Ray MecLaughlin knew about the party?
A. Yes, sir.
page 101 } - Q. And you say you are familiar with this area -
, generally?
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A. Sir?

Q. You testified that you are familiar with th1s area
generally? :

A. You mean the area w here the acmdent happened“l

Q. Yes.

A. Yes, sir. 5

Q. You go down to the beach rather frequentlv"? ’

A. Yes, sir.

Q. And then you also said that you started slowmg up
because you knew you were arriving at the beach, is that
correct?

A. Yes, sir, we were coming into the beach. We weren’t
more than a mile or so from it. :

Q. Well, you were well over a mile from the beach actually.

A. That is about right. _

Q. Was it going to take you something over a mile to slow
up to get to 25 miles an hour?

A. No sir, I just thought I would start slowing down a
little bit because 1 knew there is a lot of traffic around there
much of the time.

Q. In other words you weren’t getting to the heach but

slowing down because there is a lot of traffic
page 102 } once you get past the school, is that the idea?
A. Not necessarily past the school, but I knew a
little further on down the road there was a lot of -traffic,
ves, sir.

Q And vou started slowing up ]ust as-you got to the bridge,
is that correct?

A. Around in there, ves, sir.

Q. Well, T am ouoting—I mean could it have been on the
Virginia Beach side of the bridge that you started slowing
up?

A. No, sir, it was hefore that.

Q. It was before vou got to it?

A. It was on the bridge or iust before. :

Q. Or before you got to the bridge, either on or before vou
got there? :

A. That’s right. :

Q. And what did you do, just lift your foot off the gas
pedal?

A. That’s richt, I just pulled my foot off just a h‘rtle hit.
T was still feedlno as to the car but—
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Q. There was still some gas going into the car?

A. Yes, sir, there was.

Q. The car that you were driving, had you driven it rather
frequently before?

A. Yes, sir, I had driven it.

page 103 } Q. Now long had your folks had it? -
A. T’m not sure about that. I’d say from six
to eight months. :

Q. How long have you been driving cars?

A. About a year or so.

Q. About a year or so?

A. That’s right. :
- Q. And you say you are 16 now?

A. That’s right. :

Q. You had been driving cars about a year from the time of
the accident? :

A. No, sir, about a year—yes, sir, because we had been
getting these learner’s permits to drive around in there.

Q. To drive around in where?

A. In the Princess Anne County area or any—I think—

Mr. Wahab: Your Honor, this has nothing to do—

Mr. Taylor: He brought it out. ,

Mr. Wahab: This last question has— :

Mr. Taylor: Mr. Stant brought it out on his direct.

Mr. Wahab: I object to it, your Honor. It
page 104 | has nothing to do with the accident, about his
driving permit.

Mr. Stant: I would like for you to hear Mr. Taylor, your
Honor. ' :

Mr. Taylor: Your Honor, we take the position if he has a
learner’s permit—it is true he is not being tried for driving
a car without a permit. If that were being done that would be
different; but I say that the jury can take that in considera-
tion in determining what kind of driving this boy was doing,
and T think that it is material as to whether or not he had a
regular permit or a learner’s permit, not for the purpose of
letting them consider all of that in— ' )

The Court: I think it is a matter of experience that he
had in driving and it is proper to go before the jury. I over-
rule the objection. o S

Mr. Wahab: Note my exception, Mr. Jaime.




Paul Lambach v. John Bailey 69
David. Dudley Whitehead, I11.

By Mr. Furniss: ' . _

Q. You hadn’t driven the car within the Norfolk City limits

then? '
page 105} A. Sir?
Q. You hadn’t driven the car within the city
limits of Norfolk; is that correct?

A. Yes, sir, T had.

Q. Yes, you had?

A. T had.

Q. Then you had been doing the driving all the way?

A. No, sir, T had not. Let’s see. Ray McLaughlin was.
driving from Burrough’s to the place that we had stopped,
then T told you about then from there. ‘ _

Q. From there on out you drove?

A. Yes, sir. :

Q. And you intended to drive within the city limtis of the
beach too? : '

A. Sir?

Q. And you were intending to drive within the city limits
when vou got within the city limits of the beach?

A. Yes, sir, that is permissible.

Q. How long had you had a learner’s permit?

A. T had two or three others before this one.

Q. This is something that you have to renew every sixty
days? ' ‘

Mr. Wahab: Your Honor, I would like to re-
page 106 } new my objection. This is highly immaterial

whether the boy had a driver’s permit or a learn-
er’s permit. If he is able to drive it has nothing to do what-
ever with this case. This is-a civil action.

Mr. Furniss: Tt has to do with this man’s testimony and
the weight to be given his testimony and his estimates of the
various speeds of the car, his estimates of the handling
of the car, and so forth that he has already testified to.

The Court: I overrule the obiection.

Mr. Wahab: Note my exception, Mr. Jaime.

By Mr. Furniss:

Q. Now, you had this permit, you say, two or three times
before? '

A. That’s right.



Supreme Court of Appeals of Virginia
David Dudley Whitehead, II1.

Q. And these are sixty-day permits?
A. Ninety-day permits.
Q. Ninety-day?
A. Ninety-day.
Q. So that would make it six to nine months?
A. That’s about right. ’
page 107 } Q. How old were you at the time of the acei-

dent?

A. 15,

Q. 157

AL 15.

Q. Were there power brakes on your car?

A. Yes, sir, there were.

Q. Now, you say as you came headed east and before you
arrived at the intersection you saw other traffic headed in the
same direction?

. In the same direction I was going?
Unh-huh? :

. There was no one in front of me, no, sir.
There was no one in front of you?

. No, sir, not that I can remember.

Was there anyone behind you?

. The car with the boys.

The car with the boys?

. The car with the boys which—

. Had you noticed the car with the boys before the acei-
dent happened? ‘ i

A. T had passed the car. I didn’t know the boys were in
it but I had passed that car. I knew that there was a car.

'Q. At the time you passed it you did not notice that young

fellows were in that car, you say?
page 108 }  A. No, sir, I didn’t.
: Q. About how far were they behind you when
you got to the bridge? '

A. T don’t know. — '

Q. Well, you said you had noticed traffic behind you?

A. T said I noticed them when I passed them. I knew
that they were back there. T don’t know where.

Q. Isee. And at the time you passed them is it your testi-
mony that you were going 55 miles an hour?

A. That’s right.

Q. Could you have heen going 50 miles an hour?

A. No, sir, it was not in excess of 55 miles an hour. It
was around 33. I mean it was exactly 55 or less.

OPOPOPOPOP
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Q. Tt could have been less. Did you notice any others cars
on the road other than the one the boys were in?

A. Any other cars?

Q. Unh-huh? _

A. Not going in the same direction.

Q. Do you know that the car that you passed is the one that
the boys were in?

A. T don’t know for sure that it was.

Q. Do you know what kind of a car it was? .

A. No, sir, T didn’t stop to look.

Q. And you don’t recall passing any other car
page 109 } either just after or before you passed that car the

boys were in?

A. No, sir, I don’t

Q. Now, when you got to the point of the bridge you say
there are four other cars or so headed towards Norfolk?

. Towards Norfolk, yes, sir.

. And they went on by?

. Yes, sir.

. In which lane of traffic were they in?

. Which lane of traffic?

. Were they in the outside westhound lane or 1ns1de"l
. They were mixed.

. Some of them in both lanes?

. That’s right.

. And after those four cars passed did you see any other
cars on the roadway with headlights on?

A. No, sir, I didn’t. '

Q. There was nothing for the whole stretch all the way
down there once they got by?

A. That’s right.

Q. And now it is your testimony that you got well past the
bridge, about one-third the distance of the bridge to the inter-
sectlon at least that far when you saw Mr. Lambach’s car

headed west with no hghfs on?
‘page 110 }  A. That’s right.

Q. And you don’t know just how far he was
from: that island, but you know he was not at the end of the
island?

A. No, sir, he was not at the end.

Q. And did you :keep your eye on that car from then on
right up to the time the accident occurr ed“l

A, Yes, sir, I was watching it.

Q. You were watching it pretty closely, weren’t you?

A. T was watching, I don’t exactly know how closely, but

A
- Q
A
Q
A
Q
A
Q
A
Q
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I knew he was there and I was watching his movements be-
cause he didn’t have no lights on.

Q. Now, can you tell me, give me an explanation of how
there could have been debris from an impact up at this point
here (indicating)?

A. The debris probably went all over the street hecause

there was a pretty bad collision there.

Q. And you are absolutely certain that this is not the point
of impact (pointing) ?

A. Yes, sir; I was in the right-hand lane.

Q. You were 'in the right lane?

A. Yes, sir.

Q. You didn’t make any effort to turn to the left?

A. No effort to turn to the left but I did make
page 111 } an effort to turn to the right and there was no
time.

Q. As a result of this accident your car was damaged be-
yond repair, was it not?

A. That’s right.

Q. Now, it is your testimony here today that you have
known all along right from: the time of the accident had hap-
pened right up till now that you knew you hit an automobile?

A. That’s right.

Q. You knew that that was the automobile that was coming
up there and it made that turn and that is the car you qtluck"?
That’s right.

You were hurt in the accident, weren’t you?

Yes, sir, I was.

Did you have your teeth hurt?

. Yes, sir, T did.

. Did you say anything to anyone after the accident about
your teeth belno hurt?

A. On the way back in the ambulance there was someone
riding with me. T asked them to see about my teeth, to see
if thev were hurt.

@»@»@»

Q. Well, didn’t you ask the boy there at the scene of the

accident that helped you from your car about your teeth?
A. As T said before T don’t remember coming

page 112 } out of the car at all. I remember waking up in

the car and seeing the flames and then I must
have passed out again or something, but the next thing I
remember was somebody putting me in the stretchex and put-
ting me into the ambulance.

Q You remember seeing the flames?

A. Yes, sir, I did. :
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Where were the flames?
. They were coming out of the motor.
And where were you at that time?
. I was sitting behind the steering wheel.
The car was on its side?
I don’t know. I tried to slide up the seat but I couldn’t
move because my leg felt like it was struck. I was knocked
out and it could have been that I just couldn’t move that leg.
It felt like it was on a slant but it must have been upright
at the time because nobody else was in the car that I could
see.

Q. Now, you watched the T.ambach car froin some point up
here right around at some point here (indicating)?

A. Yes, sir. '

Q. And actually the front end of his car would be a little
bit furtber through than where you placed the point?
~A. No, it was about where the point of impact is, the front

~ of his car.
page 113 } Q. The front of his car. You didn’t strike the
right side of his car? _

A. T did strike the right side of his car. Can I show you
on the thing—?

Q. Yes.

A. His car came down here like this and I caught him about
like that (illustrating).

Q. How fast was Mr. Lambach going?

A. T couldn’t tell because it was dallx, he had his lights
off and I just couldn’t tell.

Q. Well, you watched him drive his car for some distance?

A. AsT said I—he made a very sharp turn, a fast turn, but
I can’t tell exactly how fast he was going. v

Q. You are of the belief he was making a fast turn but you
are not willing to say how fast? ,

A. Certainly. I counldn’t estimate it.- It was just fast.

Q. By ‘“‘fast turn’’ you mean in excess of 55 miles an
hour?

A. No, sir, less than 55 miles an hour. He never could have
made that turn at 55 miles an hour.

O BO O

Mr. Wahab: If it please vour Hounor, Mr. Furniss is
belaboring the same questions that Mr. Stant asked. I have
tried not to interpose an objection, but I think
page 114 | voung Whitehead has answered the questions
as best he could, and he is just 1unn1ncr over the

same thing over again.
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Mr. Furniss: I haven’t asked the same questions.

Mr. Wahab: He was asked if he could testify how fast the
car cut in front of him. :

Mr. Furniss: I have the right to question him, I believe,
your Honor, on behalf of this defendant.

Mr. Wahab: But not to the point of being repetitious.

Mr. Furniss: I might say that this is the first question I
have asked about the speed of the Lambach car.

Mr. Wahab: And he answered it, as I recall.

The Court: Go ahead.

By Mr. Furniss:

Q. Had you looked at your speedometer back there or how
did you determined your speed?

A. Yes, sir, T looked at my speedometer just before I

crossed the bridge.

page 115} Q. And that is when you ‘were going 55 miles
' an hour?

A. Yes, sir, I said between 50 and 55.

Q. Between 50 and 55?7

A. Yes, sir.

Q. What caused you to look at your speedometer?

A. What caused me to look? T knew I was getting near to
Virginia Beach.

Mr. Furniss: That is all, thank you.

Mr. Wahab: That’s all.

Mr. Stant: I would like to call Mr. McLaughlin. Just a
second, young man, I want you to stop right there where you
are.

RE-DIRECT EXAMINATION.

By Mr, Stant: :

Q. I want you to look at the diagram. You have on this
two automobiles and the place where the collision occurred,
and I ask you to consider it carefully in relatiouship to the
center line of the highway in relationship to the intersec-

tion.. Is that the exact point that your car was in
page 116 } and the exact point that the other car was in at
the moment of impact?

A. No, sir, it was a bit further down. I was riding about
like that, and I tried to turn to the right. '

Q. Now, will you then take and put back and show us with
this pencil—you made a diagram—mnow vou show us where the




Paul Lambach v. John Bailey . 75
David Dudley Whitehead, I11.

debris is. The debris is now moved from where you say it
1s?

A. No, sir, as I said there was a lot of debris.

Q. Well, this was the front of vour car, is it not?

‘A. That’s right.

Q. And that shows damage to your car to the light all the
way across the front, does it not?

A. (Examining photograph) That’s right.

Q. Well, now, when you show it here you show your car,
only half your car striking the Lambach car?

A. That’s right, it hit hke that; hls car was a little further
down.

Q. But he made that turn so fast, you said. What you want
to do, young man, is put it—you put the Lambach car where
you say it was now at the moment of ‘collision.

A. At the moment of—

Q. The exact second that it hit.

A. It would be about like that.
page 117} Q. Now, actually you have—and I have drawn
this in pencil. I want to put these two cars in
there. Isn’t that about right now?

A. That is about like so.

Q. T have got them around each one.

A. T think it was a little bit further over, sir, like about
that.

Q. Are you satisfied with them now, sir?

A. That’s right.

Q. You now show the Lambach car coming all the way
out through the intersection and being in the rloht lane where
vou state you were traveling, correct?

A. Yes, sir—would you repeat that?

Q. Youn now show the Lambach car being in the right lane
where you were traveling and not in the left lane, paltlallv
in the left lane where you had previously placed it?

Mr. Wahab: Mr. Stant, that is not correct, only the front
of the car is in the right lane: the position thev are in now
the whole back half of the car is in the left lane.

By Mr. Stant:
Q Let’s say vou have got the Lambach car par tlallv in the
left lane and partially in the right lane, is that
page 118 } correct?
A. That’s about right.
Q. And you’ve got your car fully in the right lane?
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Ray McLaughlin.

A. That’s right.

Q. Now, you then did you, not turn your car at all at the
time to get over here into this clear area to avoid the accident
(indicating)?

A. As T said I was trying to turn but he made such a fast
sharp left turn that I couldn’t. _

Q. I see. And you have stated to us that as you came
down you have no idea how far your headlights show out in
front of you?

A. No, sir, I don’t.

Mr. Stant: That_’s all T have. Stand down.

RAY McLAUGHLIN,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined e,nd testified as follows:

DIRECT EXAMINATION.

page 119 } By Mr. Stant:
Q. What 1s your name, please, su

A. Ray McLaughlin.

Q. What is your age?

A 19,

Q. Mr. McLaughlin, on the night in question how did vou
happen to meet these other young men?

A. T met them at Burrough’s Restaurant.

Q. And when you all left Burrough’s Restaulant to V\hat
tavern did you go and park in front of?
Frosty Glass
Forsty Glass?
Yes, sir.
And who went in the Frosty Glass?
I did.
For what purpose?
To buy beer.
To buy beer. Now, Vou bought that beer and you
blought it out to the car, is that correct?

A. Yes, sir.

Q. And that is because, I beheve, people under 91 are not
supposed to be able to buV beer, is that correct?

A. Yes, sir.

Q. Now, Mr. McLaughlin, you all then left Norfolk and this

young man here was driving?

page 120 b A. Yes, sir.
» , Q. Right?

Sororororis
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Ray McLaughlin.

A. Yes, sir.

Q. As you came down Virginia Beach Boulevard did you
all have your headlights on?

A. Yes, sir.

Q. And how far did the beams extend out in front of you,
have you any idea?

A. I have no idea.

Q. No idea. Mr. McLaughlin, where were you taking these
young boys?

"~ A. I wasn’t driving.

Q. Well, where were you taking them to?

A. (Pause) I wasn’t driving.

Q. It has just been testified that you had invited them to go
somewhere. Where had you invited these young men to go
to? : ’

A, (Pause)

Q. Had you invited them to go anywhele with vou or were
you all just riding?

A. We were just riding as far as my knowledge.

Q. Then you didn’t have a party planned, to go to a party
where there was a party?

A. No, sir.

Q. Well, you men all live in the City of Nor-
page 121 } folk?
A. Yes, sir.

Q. And you had bought some beer and you were just going
to take a ride?

A. That’s what I thought, yes, sir.

.Q. And you rode to Virginia Beach at 12:00 o’clock at
night?

A. Yes, sir.

Q. Now, where were you sitting in Mr. Whitehead’s auto-
mobile?

A. In the right-hand front seat.

Q. In the right-hand front seat?

A. Yes, sir.

Q. Were you paying any attention to the speedometer, look-
ing at it or anythlnw like that?

A. No, sir.

Q. Do you know of your own knowledge how fast this auto-
mobile was going, of your own knowledge?

A. No, sir.

Q. When did you first know that there was an accident?

A. When I woke up in the hospital.

Q. Did you have oceasion to talk to the young man, Mr.
‘Whitehead?
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Ray McLaughlin.

A. Sir?

, Q. Did you talk to him about what happened?
page 122 }  A. (Pause) Well, not until we got out of the
hospital.

Q. And what, if anything, was said by him then as concerns
the accident?

A. Well, T don’t recall.

Q. Did he tell you at all times he knew that there was an
automobile that had been involved in the accident?

A. Well, he did, yes, sir.

Q. What?

A. Yes, sir.

Q. And how long was that after you got out of the hosp1ta1°2

A T’'m not sure.

Q. Just prior to this accident had this young man at any
time put on brakes to your knowledge?

A. No, he stopped at the stoplights whenever we came to
them.

Q. T am talking about just prior to the accident, prior to
you all hitting thls car; were your brakes apphed at any
time?

A. No, sir.

Q. Never? v

A. Not that T know of.

Q. Was the car turned hard in any direction to
page 123 } avoid the accident so it would throw you in your
seat?

A. No, sir.

Q. Did this young man slow up his speed abruptly at any
time?

A. No, sir.

Q. You all were continuing at a normal rate of speed at the
rate you were going right down the highw ray, is that correct?

A. Yes, sir.

Q. There was never any appreciable change i In your speed,
was there?

A. Not that T recall, sir.

Q. Do vou recall passing a car somewhere around Linkhorn
Park or in that area of Linkhorn Park School?

A. T-don’t, sir.

Q. You don’t.” Do Vou know which lane you were travel-
ing in?

A. I-don’t.

Q. You don’t know whlch lane you were in?

A. No, sir.
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Mr. Stant: I haven’t any other questions.

Mr. Taylor: We have no questions.

Mr. Wahab: I will go ahead and examine him now, your
Honor.

page 124 } CROSS EXAMINATION.

By Mr. Wahab:

Q. Mr. McLaughlin, first of all when Mr Stant started \Vlth
his direct exammatlon vou said you stopped at a place called
the Forsty Glass, is that cor1ect”l

A. Yes, sir.

Q. And as I understand it you were the only one who went
in?

. Yes, sir. '

And you went in to buy some beer, is that correct?
. Yes, sir.

. And for whom was that beer purchased?

. For the fellow sitting in the back seat.

And what might his name be?

Frank Slaughter.

I see. Now, to your knowledge did he drink any of that
beer, that beer which you bought?

A. No, sir, he did not.

Q. He definitely did not drink any of it?

A. No, sir, that’s right.

Q. Did he drink anything that night to your knowledge?

A. No, sir.
page 125} Q. Now, do you recall mentioning to him that
there was some kind of an affair or a party, a
house party or beach party or something taking place on 131d
Street at the beach?
No, sir. -
You don’t recall that at all?
No, sir.
Where did you all meet that night, Ray?
At Burrough’s Restaurant. -
And all four of you were talking out there before yvou
decided to drive down the beach?

A. It wasn’t four of us.

Q. How many of you was it at that time?

A. Tt was—well, T got in the car with Sonny and—

Q. Sonny is Dudley Whitehead, is that correct?

A. Yes, sir. And I’'m not sure if one of the others were

ororOrop

OrOFOE
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in it. I’'m not sure. But then ‘'we went to meet William
Bobbitt. '

Q. Just the two of you at Burrough’s together?

A. I’'m not sure whether there was anybody else in the car
or not.

Q. Let me ask_you this: These events whlch you don’t
seem to know too much about the accident, do you attribute

that to the injuries you sustalned in the accident?
: paO'e 126 +  A. Sir?

Q. I say the fact that you haven’t been able to
answer too many of the questions Mr. Stant asked you or the
questions I asked you, do you attribute that to the 1n3u11es
you received in the accident?

A. Yes, sir.

Q. In other words how long were you unconscious after the
accident?

A. I’m not really sure, sir, I don’t know.

Q. What is the last sequence of events you might recall
before the accident occurred as to where you were on the
Virginia Beach Boulevard?

A (Panse) I think it was around Princess Aune High
School.

Q. Which would be roughly midway between Virginia Beach
and Norfolk. And you recall nothing after passing Princess
Anne High School?

A. That’s right.

Mr. Wahab: That is all.
Mr. Taylor: I have just one question.

CROSS EXAMINATION.

page 127 } By Mr. Taylor:
Q. As long as this béer question has come up,
how many cans of beer d1d you buy?
A. (Pause) I think it was either five or six, I’'m not sure.
Q. And you bought all of that for this other boy“l
A. Yes, sir.

Mr. Taylor: All I'lﬂ‘ht

Mr. Stant: I haven ’t any other questions, your H0no1
The Court: All right, you can step down.

Mr. Stant: I w ould like to call Frank Slaughter.
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FRANK THOMAS SLAUGHTER,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:

DIRECT EXAMINATION. . - ‘

page 128 } By Mr. Stant:
Q. State your full name?
A. Frank Thomas Slaughter.
Q. How old are you?
A. 18.
Q. On the night in question you boys met at Bunouoh 8,
ou the night of the accident? .
A. Yes, sir.
Q. And after you left Burrough’s where did you go?
A. To the other Burrough’s at Wards Corner.
Q. And after you got there where did you go?
A. Back to the Burrough’s on Granby Street across from
the Venice Ttalian Restaurant.
From there where did you go?
. Towards the heach.
Did you stop anywhere, son?
. Yes, sir.
‘Where did you stop?
I don’t know the name of the place.
‘Was it a beer establishment?
They had an A. B. C. license.
There was some beer purchased?
A. Yes, sir.
Q. Now, after you got that beer vou all then
page 129 t decided to take a drive?
A. They decided to take a drive when we had
returned to the Burrough’s on Granby.
Q. You then decided to take a drive to Virginia Beach?
A. Yes, sir.
Q. And who wanted to do that?
A. I can’t remember.
Q. What were you all doing, just going to take a ride and
look things over?
A. T was—well, T can’t hardly remember; I was just along
more or less, just one of them.
Q). T see. Now, where were vou s1’ct1n0 in the car?
A. In the rear on the right.
Q. And as you all came down Laskin Road did you get a
chance to look at the speedometer?
A. No, sir.

OPOPOPOPO
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Q. Do you remember passing a car right about the Link-

horn Park School?
A. No, sir, I was paying no attentlon to the road.

. Mr. Taylor: You were doing what?

The Witness: I wasn’t paying no attention to
page 130 } the road.

Mr. Taylor: I see.

By Mr. Stant:

Q. Now, were you directing your attention forward looking
down the highway?

A. No, sir, I was talking to Mr. Bobbitt.

Q. Let me ask you this, son. This hlo"hway is a straight
highway without any appr eciable curv es, is it not, at the point
where the acmdent happened?

A. Yes, sn'

Q. Just prior to the accident did you see any automobile?

A. No, sir, I was paying no attention to the road

Q. None whatsoever?

A. None whatsoever.-

Q. Now, after the accident was over did you talk to any of
the people there?

A. The next day.

Q. Who did you talk to the next day?

A. Raymond MecLaughlin. :

Q. Did you have a chance to talk to Sonny, David White-
head?

A. Not for about five days. _

Q. At that time where did you all talk?

page 131} A. In his room.

' Q. In his room. At that time did you know or
did he know what type of car you all had heen in the accident
with?

A. No, sir.

Q. At that time had it even been determined that Mr..
Whitehead or you, either one, heard what type of car it
‘was?

A. No, sir.

Q. At that time did young Whitehead tell you how far he
was away from the 1ntersect10n when he first saw this auto-
mobile, this other automobﬂe?

A. No, sir.

Q. Did he say he had ever seen it?
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* A. No, he said he saw it and that was all. He saw it and
hit. He said it was more or less a split second. He didn’t
have a chance to even think or—

Q. He just saw it and hit it?

A. Saw it and hit it.

Q. And he never saw it just before that split second,
right?

A. Tt was probably, you know, he just saw it and hit it.
That was probably what—

Q. And he told you that five days later in the hospital,

right?

- page 132} A. Yes, sir.

Q. He didn’t tell you at that time that he had
been way down the highway when he saw the car or anything
like that, did he?

A, No, sir.

Q. I have never talked to you in my life, have I"J

A. No, sir.

Q. In fact you don’t know me, do you?

A. No, sir.

Q. And you have told this jury today exactly what hap-
pened in the hospital, haven’t you?

A. As far as I can recollect.

Mr. Stant: I haven’t any other questions.
CROSS EXAMINATION.

By Mr. Wahab:
Q. You are Frank Slaughter, is that correct?

A. Yes, sir.

Q. Now, this beer which was purchased, who drank that
beer?

A. T did.
page 133} Q. Did David Whitehead drink any of it?
A. No, sir.

Q. You’re positive of that?

“A. T am absolutely positive.

Q. All right. Now, you have testified when Mr. Stant
asked you if you had a conversation with David in the hospital
some days after the accident as to when he first saw -the car,
and I believe you said that he saw it and then hit it, is that
right? - :

A. The impression I got is that he saw it as he hit it. It
was more or less just that split instant as he hit it.
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Q. Was any other explanation made concerning that?
A. No, sir, he didn’t; no.
Q. Did you have any further discussion?
A. No, sir. ,
Q. Isee. Now, can you tell us, if you know or can estimate,
the speed of David’s car shortly after the accident?
A. No, sir.
Q. Can you account for why you don’t know?
A. T wasn’t paying any attention to the road. I was sitting
in the back talking to Mr. Bobbitt.
Q. Has his driving or speed made you ap-
page 134 | prehensive in any way on the trip to the beach?
A. Tt didn’t seem—I felt no irregularities about
it.
Q. Did he appear to be driving normally?

Mr. Taylor: We object to that.

A. Yes, sir.

Mr. Taylor: It is a matter of opinion whether he was driv-
ing normally or not. He can tell him how he was driving.
I think that is a matter of opinion clearly.

The Court: Well, I don’t think so.

Mr. Taylor: He said he wasn’t paying any attention to
it.

The Court: I overrule your objection.

Mr. Taylor: Sir? ‘ :

The Court: I regard that as a description, not as a matter
of opinion. I overrule your objection.

Mr. Taylor: Note our exception, your Honor, and T would

like to state that the Supreme Court have said |
page 135 } that “‘normally’’ is not a descriptive word in the |
" context of how a person is driving. |

By Mr. Wahab: '

Q. Now, Mr. Slaughter, you recall having any discussion
out at Burrough’s before you started coming down to the
beach as to where you were going at the beach or when you
arrived there? '

A. There was some discussion but I wasn’t paying hardly
any attention to it. T was talking to Mr. Bobbitt at the time.
There was something said that they wanted to go to the
beach. ‘
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Q. Do you recall any discussion about an affair or party up
on 73rd Street?

A. There was something said about there was a party or a
get-together or somethlng It was a dance, I think. I can’t
remember correctly.

Q. Is that where you all were headed at the time?

A. As far as I know.

Q. You weren’t just aimlessly riding but had a destination?

A. No, we had a destination.

Mr. Wahab: That’s all.

¥ *

page 136 }

* * # * *

WILLIAM E. BOBBITT,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Stant:

Q. What is your full name?

A. William E. Bobbitt.

Q. Mr. Bobbitt, what do you do; where do you
page 137 } go to school?
A. Maury High School.

Q. On the night of the ac01dent where did you meet the
other young fellows‘?

A. (Pause) I’m not sure of the two streets. I knew it was
on Colonial Avenue at the circle.

Q. They plcked you up there?

A. Yes, sir.

Q. After you left there where did you go?

A. We went on down to the beach.

Q. Well, did you stop anVWhere before you went to the
beach? _ ,

A. Yes, sir.

Q. Where did you stop?

A. At a store, I don’t know the name.

Q. Was it a tavern type of operation?

A. Yes, sir.
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William E. Bobbitt.

did?

A. Yes, sir.

Q. After you got the beer did you all go 110ht to the beach
then or did you go back to Burrough?

A. We went to the beach.

Q. All right. Young man, where were you riding in your
automobile? '

A. Right behind the driver.
page 138 } Q. In the back seat?
A. Yes, sir.

Q. All right. You weren’t watching the speedometer on
this thing?

A. No, sir.

Q. All right. Did you at any time see, just prior to the
accident, the other automobile?

A. No sir.

Q. Did you have occasion to talk to young Mr. Whitehead
right after the accident concerning the accident?

A I talked to him about two Weeks later.

Q. I guess you were interested in finding out what hap-
pened hke everybody else, 11ght°2

A. Yes, sir. :

Q VVhat if anything, did he state to you, young man?

(Pause) That~x\ ell, I'm not sure exactly, but that we
Vele driving along and then all of a sudden he saw the car
and didn’t have tlme to stop.

Q. Did he tell you that it was just a split second before you
struck the car that he saw it, or words to that effect? T
know you can’t give me the 1dent1ca1 words.

A. Yes, sir.

Q Did he ever tell you that some yards back a long time,

or any distance he saw a car on the other s1de of
page 139 } the highway that that was the car that he got in
. the accident with?

A. No, sir.

Q. At any time did he ever explain any situation like that
to. you?

A. No. _

Q. Do you have any interest at all in this case, young
.man?

A. Yes, sir.

Q. I mean you are a frlend of his, aren’t you?

A. Yes, sir.

Q. And you bought a few cans of beer, rloht somebody
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Q. And you want to state exactly what was told, right?

A. Yes, sir. _

Q. And he told you in your own words that he just saw the
car for a split second and the accident occurred?

Q. Never explained anything else outside of that, did he?

A. Not that I know of.

Mr. Stant: I haven’t any other questions.
CROSS EXAMINATION.

page 140 } By Mr. Wahab:
Q. This beer that was pulchased did Sonny

drink any of 1t?

A. No, sir. ‘

Q. Are you quite celtam of that?

A. Yes, sir.

Q. Do you recall  previously testifying -in another trial
avising out of this automoblle accident?

A. Yes sir. -

Q. That was in the City of Norfolk, is that correct?

A. Yes, sir. .

Q. Do you recall at that time a certain Mr. Sacks asked
you if you had any discussion with David after-the acmdent”l

A. Yes, sir. '

Q. And you told him that you did?

A. T told him I had.

My, Stant: What did you say?
The Witness: I told him that I-had had a conversatlon
with Sonny.

By Mr. Wahab: . o

Q. Did Mr. Sacks ask you: ‘‘Tell us what he said?’’ And
vou answered: ‘‘Sonny said his lights reflected on the car

and he didn’t have time to stop?”’
page 141} A, Yes, sir.
Q. Is that correct?

A. Yes, sir. : ST

Q. Mr. Sacks asked you: ‘‘Did he say anything about
applying brakes?’’ You answer was that “He dldn’t have
time to apply them?’’ :

A. Yes, sir.
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Q. Isn’t that what David or Sonny told you a couple of
weeks after the accident?

A. Yes, sir.

Q. Did he say anything about the speed of the car in which
you were riding before the accident occurred? '

A. I don’t know how fast he was going.

Q. Did he appear to be traveling in excess of the speed
limit? .

Mr. Stant: If it please the Court, he said ‘I don’t know .
how fast he was going,’’ period.

Now, at that point anything else is surmise or conjecture.

The Court: I overrule the objection.

Mr. Stant: Pardon?

The Court: I overrule the objection. Go ahead.

_ By Mr. Wahab:
page 142} Q. Did he appear to be traveling—

Mr. Stant: Note my exception on that, please, sir.
Mr. Taylor: I also join in that exception, your Honor.

By Mr. Wahab:

Q. Mr. Bobbitt, did the car in which you were riding and
which Mr. David Whltehead was driving, did it appear to be
driving in excess of 55 miles an hour?

A. I don’t know because I don’t remember anything for
sometime before the accident.

Q. But you had ridden in the automobile with h1m driving
all the way from Norfolk?

A. Yes, sir.

Q. During any of that course of time did you realize any-
thing—

Mr. Taylor: I object to that question. The ecriterion is
what happened immediately before this accident.
The Court: I sustain the objection.

By Mr. Wahab:
Q. What is the last thing you remember prior to the, acei-
dent; how far back down the highway were you?
A. The last thing I remember was driving along Princess
Anne Road.
page 143+ . Q. Would that still be in the city of Norfolk?
A. Yes, sir.




Paul Lambach v. John Bailey 89

William E. Bobbitl.

Q. And you have no recollection of from the time you
left there until this accident happened?

A. No, sir.

Q. Is it not true that you were also severely injured in this
accident?

A. T was severely injured.

Mr. Wahab: All right, answer Mr. Taylor.
Mr. Taylor: We have no questlons, vour Honor.
~ Mr. Furniss: Yes.
Mr. Taylor: No, wait a minute, Mr. Furniss has one.

CROSS EXAMINATION. |

By Mr. Furniss:

Q. Mr. Bobbitt, I want again to take you back Mr. Wahab
asked you about the trial that took place in Norfolk when
Mr. Sacks was asking some questions, and he has asked you
if you don’t recall certam questions and whether or not you

recall certain answers that you gave to Mr. Sacks,
page 144 } and you said you did.

Now, you will also recall that when Mr. Sacks
first asked you whether vou had talked to Sonny Whitehead
about the accident you told him, yes, you had; is that cor-
rect?

A. Yes, sir.

Q. And then you were asked what Sonny Whitehead told
vou about it. Didn’t you say at that time he does not know
too much about it himself?

A. Yes, sir.

Q. And that is what Sonny told you, that he himself didn’t
know too much about 1t?

A. No, that is what I had concluded; that was the conclu-
sion which I had reached.

Q. That was what you had testified to?

A. That is what I thought, that he didn’t know much about
it. I didn’t know.

Q. And you got that impression from talking to him about
it?

A. Yes, sir.

Mr. Furniss: That’s all.
Mr. Wahab: Stay there just a minute, Mr. Bobb1tt if you
will.
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RE-CROSS EXAMINATION.

page 145} By Mr. Wahab:
Q. Right after Mr. Sacks asked you what Sonny
‘Whitehead told you about the accident, how it happened, you
said, ‘‘Yes, sir, I talked to him about it.”” Then Mr. Sacks
asked you what Sonny Whitehead told you about it, and your
answer was ‘‘He doesn’t know too much about it himself.”’
Mr. Sacks asked you and that is what you told him. Your
answer was: ‘‘I remember him saying he thinks he saw the ‘
car.”” Isn’t that what he told you when you were talking -
with Whitehead? |
A. Yes, sir. :
Q. And he told you that he saw the car cut in front of him |
but he didn’t— ‘

Mr. Stant: Just a second. What are you reading?

Mr. Wahab: I’m reading from Mr. Sacks’ question, M.
Staut. - ’

Mr. Stant: I object to what Mr. Sacks asked him, your
Honor, and it is not admissible here at all. Both sides are
reading out of a transcript of another case wherein this young
man might have been the plaintiff, I don’t know. I object to

Mr. Sacks’ questions because he was on cross
page 146 } examination, and I can’t see how it can be used,

unless they want to contradict that young man.

Now, if they are contradicting him it might come in then,
and I would like for it to be heard. But I object to this
strenuously. _

Mr. Wahab: That is precisely what I am doing. Mr. Stant
asked him what he said. He said he didn’t see the car, and I
was contradicting him and showing him what he previously
testified to in another matter as to what Mr. Whitehead had
previously told him: that he didn’t see the automobile before
the impact. : :

The Court: I think your question ought to be rephrased
and to be made clear as to what you are doing.

I think the objection to the form of the question is well
taken. In fact it happens to be a leading question on cross
examination.

Mr. Stant: From another man.

The Court: I don’t think that makes any
page 147 } difference at all. '

Mr. Stant: From another man. Mr. Sacks was
doing this cross examination.
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William E. Bobbitt.

The Court: That’s all right. The sum total of the ques-
tions and answers was what the witness testified to.

Mr. Stant: That’s all right if it goes to contradict this
young man.

The Court: That’s what I say.

Mr. Stant: Well—?

The Court: But I think the proper foundation ought to be
made for contradiction.

Mr. Wahab: Your Honor, I think if I recall just a few
moments ago I asked if he recalled the testimony in the
previous case arising out of this accident in Norfolk, and he
said that he did. I asked him if he was a witness in that case
and if he testified in that case. He said that he did, and I
asked him if he recalled what Mr. Sacks, who was the attorney
in that case, asked him.

The Court: But I think that you ought to point out some

statement that he has made here on the stand to-
page 148 } day rather than just cover the whole subject of his
testimony somewhere else.

Mr. Wahab: All right, sir.

By Mr. Wahab:

Q. Mr. Bobbitt, you have testified or answered to one of Mr.
Stant’s questions as to whether or not you had any conver-
sation with David Whitehead after the accident; and I recall
vour answer was that you talked to him a couple of weeks
afterwards, and essentially Mr. Stant asked you ‘‘Did he tell
you whether or not he saw the automobile before the im-
pact,”” and you answered: ‘‘He said that he didn’t, or only
immediately before’’ whatever it was the record will show
that. \

Now, I ask you if you testified in a case within the last
‘month or two in the City of Norfolk arising out of this
accident.

A. Yes, sir.

Q. And at that time did you during the course of your
testimony in that case refer to the conversation you had with
David Whitehead after the accident about two weeks later?

A. Yes, sir.

Q. And at that time did you not answer that ‘‘Sonny said
his lights reflected on the car,”’ that ‘‘He didn’t have time to

stop?’’
page 149} A. Yes, sir.
Q. Then you weré asked what did he say about
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William E. Bobbit?.

applying brakes, and Mr. Whitehead’s answer was he didn’t
have time to apply them. Was that not your testlmonv
previously? -

A. Yes, sir.

Mr. Wahab: That’s all, thank you.
' RE.DIRECT EXAMINATION.

By Mr. Stant:

Q. So, he never told you that he never saw any car on the
other side of the roadway, did he?

A. No, sir.

Q. He never told you he saw a car a considerable distance
away from him, did he?

A. No, sir.

Q. He only told you that 111st before the accident e had a
flashing glimpse of a car and he had the accident, right?

A. Yes, sir.

RE-CROSS EXAMINATION.
page 150} By Mr. Taylor:

Q. He didn’t tell you that he saw a car coming

across the road without any lights on either, did he?
A. No, I don’t think so.

Mr. Taylor: All right.
Mr. Stant: Come on down, young man.
Mr. Taylor: Just one other question.

By Mr. Taylor:
Q. Mr. VVhltehead is a friend of yours, is he not?
A. Yes, sir.
Mr. Taylor: All right.
By Mr. Taylor:
Q. You had no falling out with him? '
A. No, sir. T

Mr. Wa_hab: Let me ask him one more ‘question.
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RE-CROSS EXAMINATION.

By Mr. Wahab: ' -
Q. This case we had reference to that was heard in Norfolk
a month or two ago, you were the only witness in that case,
is that right? '
page 151}  A. Yes, sir.
: Q. You were not the plaintiff?
A. No. .

Mr. Wahab: All right.
Mr. Stant: Mr. Bailey.

. JOHN BAILEY, _ -
the plaintiff, called as a witness on his own behalf, having
been first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Stant:

Q. What is your full name?

A. John Bailey.

Q. And how long have you been in this area?

A. Since May, ’56.

Q. Now, where did you live prior to that time?

A. Lexington, North Carolina.

Q. All right, sir. And how long were you in
page 152 } Lexington, North Carolina?
' A. T was born and reared there.

Q. And were you in the service?

A. Yes, sir.

Q. For how long?

A. 33 months. :

Q. And you came up here in what month and what year,
do you remember? If yon don’t so state.

A. I don’t remember. '

Q. All right. Now, young man, on the night in question
what time did you get off from work?
Seven o’clock.
And where did you go when you got off from work?
Oceana, then home.
And where is ‘“‘home’’ at that time?
. Bird Neck Point Road.
And with whom were you living?
Mr. James Gregory.-

PO POFOR
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John Bailey.

Q. Now, where are you living today?

A. With my brother-in-law.

Q. And your sister and brother-in-law live here?

A. Yes, sir. = . :

' Now how long approx1mately had you
page 153 } worked for Camp Furniture Company?

A. Approximately three and a half years.

Q. Now, on the night of the accident you say you went home.

About approximately what time did you get to your house?

. Eight o’clock.

. And how long did you stay there? ‘

. 1'd say two and a half or three hours or better

All right, sir. Now, where did you go then?

. I went down to 26th and "Atlantie.

. And where did you go down there?

. The Jet Lounge. ' _

. How did you get from your place where you were living
the Jet Lounge?

A With Mr. Gregory. .

Q. And what was he driving, what type of transportation
did you all use?

A. A truck, a laundry man’s truck.

Q. Whose laundry truck was that; who did it belong to?

A. Atlantic Cleaners.

Q. All right, sir. When you got to the Jet LounO‘e what,

. if anvthmg, did you do?
page 154 }  A. We had something to eat.

Q. Now, can you tell us how long vou were
there, the appronmate time you arrived there and how long
vou were there?

A. (Pause) Well, we arrived, I'd say something around
eleven o’clock. We left maybe an hour or so later around
midnight. .

All right. What, if anything, did you have to eat?

. We had a roast beef sandwich.

. All right, what, if anything, did you have to drink?

. I had a draft beer

. Now, prior to going there had you been drmkmg at

@>@>@>@>

all?
No, sir. ~
Affer vou had this roast beef sandwwh and the glass
of draft heer —did vou have three or four glasses of draft
beer, or how manv did vou have?

A:. No, sir: one, sir. ~

o>”0>@>o
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Q. Now, after you had that how did you become acquamted
with Mr. Lambacm

A. T was introduced to him by my friend James Gregory.

Q. All right. Had you ever seen him before?
page 155} A. No, sir.

Q. How was it that you and he left to go out to
the American Legion?

A. Someone sug gested that we go out there, and I went
with them. ' ’

Q. All right, sir. Why didn’t Mr. Gregory go with you?

A. He wasn’t ready to leave then at that particular moment.

Q. All right, sir. Now, when you all went out and got into
Mr. Lambach’s car, and prior to that, how much had you
talked to Mr. Lambach?

A. I don’t recall. It wasn’t very much.

Q. Had he insofar as vou were able to notice been drink-
1n0 ?

A No sir.

Q. Now when you went out and got into your automobile
can you recollect anvthing that happened. What did Mr.
Lambach do when he got to the automobile?

A. When he got in he cranked the motor up and turned the
lights on.

Q. How do you know that the lights weré turned on?

A. Well, he pulled the switch and it shined on the building

in front of us. _
page 156 } Q. All right, sir. Now, what time of night was
: this?

A. T’d say shortly after midnight or around midnight.

Q. All right. Now, after you left and started down Laskin
Road, young man, can you tell the jury anything concerning
the accident or what happened ? :

A. No, sir.

Q. Why can’t you do that?

A. T can’t remember because T was hit on the head.

Q. How long do you remember when it was that you first
regained consciousness so you could recognize people and
things after the accident? About how many days or period
of time?

A. (Pause) Five or six days, I guess.

Q. All right. Now, have you tried to recollect what hap-

o pened to you that mwht have you tried fo remembe1 it?

A. T have tried to but T can’t.

Q. Have vou been able to?

A. No, sir.
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Q. Were you or were you not attended by Dr. Thomson, the
neurosurgeson, the brain surgeon?
. A. Yes, sir.
page 157} Q. And do you know what his bill is?
A. No, sir.

Q. I will give it to you. I ask you to read what that is for,
Mr. Bailey. ‘“‘Mr. John Bailey,”’ it says here, and how much
is the charge? :

A. “Mr. John Bailey, $50.00.”’

Mr. Stant: I would like to introduce that, your Honor.
The Court: Plaintiff’s Exhibit Number 11.

(Received and marked in evidence by the Court as Plain-
tiff’s Exhibit Number 11.)

By Mr. Stant:

Q. At the time of the accident how long had you worked
for Mr. Camp, young man?

A. Three and a half years.

Q. And did you like the job?

A. Very much.

Q. And were you happy there?

A. Yes, sir.

Q. Now, is that about the only work you have been able
to do, Mr. Bailey?

A. Yes, sir.

Q. And were you there every day and did your
page 158 } job?
A. Yes, sir.

Q. Now, will you tell this jury how much you were making
a week at the time that the accident occurred?
© AL $62.50 a week.

Q. You were to get a raise January the Ist, is that cor-
rect?

A. Yes, sir.

Q. Now, bave you heen able to do anything since the day
of the accident?

A. No, sir.

Q.- And are you able to do anything now?

A. No, sir.

Q. 2 \Tow will -you tell the 3ury what you have done; what
have vou done to try to get in shape so you can make a
living ?

A. T started school
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Q. What type of school are you going to?

A. Rehabilitation. I am going to Keyes Coastal Busi-
ness College in Norfolk.

Q. Are they directing your activities as to vocational
rehabllltatlon ?

A. Yes, sir.

Q. And who has to pay for this course and everything at

Keyes?
page 159 } A They do.
Q. Who reimburses them, do you know"z
- A. T do.

Q. And you signed a letter, did you not, through me th1 ouoh
the Vocational Rehablhtatlon School ? '

A. Yes, sir.

Q. Now, young man, will you tell the jury the ﬁrst week
vou were in the hosplta,l there, how did you feel; what Was
vour sensation and evmythmo?

A. T was all pains, severe pain, in my head, my leo and
my chest.

Q. Would you tell what has been the course of the pam in
your leg and in your hlp“l

A. VVell it 1s still paining me every now and then, but it
has been severe at times.

Q. All right. On rainy days and days like today are you
still troubled with a great deal of pain? o

A. Yes, sir.

Q. And do you still—you still have the nail in- your hlp?

A Yes, sir.

Q. Now, is your leg considerably smaller, vour- left leg,
than your right leg and your ankle there whele you can see
it?

A. This one is larger because it’s swollen.
page 160 } Q. And it is still swollen, is it not?
A. Yes, %11

Q. Now, when the wire was drilled through your leo and
‘rhe welohts were applied, did that cause you any incon-
venience and suffering?

A. Tt increased it a lot more. I stayed under sedatives all
the time.

Q. And did you ﬁnallv———what did vou ask them to do ‘be-

cause of the sedatives in the hospital? -

A. (Pause).

Q. Did you ask them to discontinue it? .

A. T wanted them to discontinue it. .

Q. Now, would you state to this jury during the tlme these'
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weights were pulling on your leg, how did your leg feel con-
stantly?
A. Well, it was unbealable Just about the only way I
could bear it was to stay knocked out just about all the time.
Q. Now, today and each day is this leg still giving you a
considerable amount of trouble?
A. Yes, sir.
Q. Now, have you been able since you had this leg to parti-
cipate in the sports that you like to participate in?

A. No, sir.
page 161 } Q. And will that consider abh cut down on your
act1v1ty?
A. Yes, sir.

Q. Do you have anythlno‘ that you like to do a great deal
that requires the use of your leg that you know you can no

longer do? : - _
A. (Pause) Other than playing ball or something ilke
that.
. Q. Well, _you know you can’t play any more ball, can you?
A. No, sir. |
Q How much did your crutches cost you, young man? |
A. $11.00.

Q Have you tried to get around without these crutches to
the best of your ablhty to see if you could move without .
them?

. A. Yes, sir.

‘Q. And have you been able to do it?
~A. Very little, a short distance, like say across the room
or something like that.

Mr. Stant: Your wﬁness, Mr. Wahab.
~ CROSS EXAMINATION.

page 162 ¢ By Mr. Wahab:
Q. Mr. Bailey, I believe you testified vou got

off work about seven o’clock that night, is that right?

A. Yes, sir.

Q. And you say you went to Oceana then went home?

A. Yes, sir.

Q. What did you do in Oceana, did you have some business
there?
A. T went to get a halreut
Q. Then you went home, is that correct? .
A. Yes, sir.
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Q. About what time did you say it was when you arrived
at the Jet Lounge?

- A. Approximately around eleven.

Q. Around eleven o’clock?

A. Yes, sir.

Q. And that is a beer tavern and restaurant of some sort,
is that. correct?

A. Yes, sir.

Q. And what. time did you run up with Mr. Lambach;
how long after that would you say you met Mr. Lambach?

- A. I’d say about thirty minutes, something like that.

Q. You had been there about thirty minutes
page 162 } then. And you say it was twelve o’clock when you
all left? -

A. Yes, sir.

Q. And at that time your destination was to go to the
American Legion Club?

A. Yes, sir.

Q. And T believe you testified on direct examination to Mr.
Stant’s question that while you were there you ate a roast
beef sandwich and drank one beer?

A. Yes.

Q. Did it take you an hour to drink one glass of beel and
to eat?

A. No, sir. See, when we first sat we ordered the roast
beef sandwich. '

Q. Who 1s “we?”’

A. Mr. James Grogory, the guy I lived with.

Q. I see. You went there and sat down for a while bef01e
vou ordered?

A. It takes time to prepare it.

Q. When you all got ready to leave wasn’t there some talk
about going to the Ofﬁcer s Club at Oceana rather than go
to the American Legion Club?

A. 1 don’t reecall.

Q. But at any rate you all demded to go to the American
Legion Club?

A. Yes, sir.

page 163 } Q. Had you ever been there before?
A. Once or twice.
Q. And as T understand it it is a private club, is that cor-
rect?
A. Yes, sir.
Q. For what purpose were you going out there?
A. T was going to see who was there.
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Q. No other purpose than to see who was there“l

A. Not necessarily.

Q. Did you all say something about havmg somethmg to
drink when you were riding—?

Mr. Furniss: For the record we object to this line, We
know the Court has ruled on it earlier, but we want to note
our exception.

A. No, sir.

By Mr. Wahab:

Q. You say the only thing you had to drink was one draft
beer?

A. Yes, sir.

Q. How long were you talking with Mr. Paul Lambach be-
fore you left the Jet Liounge to go up to the Amerlcan Leg1on"l

A. A matter of minutes.
page 164 } Q. Just a matter of a few minutes. And you
testified to Mr. Stant’s question that he did not
appear that he had been drinking?

A. 25 or 30 minutes, something Tike that but in that period
he didn’t appear to have been d1111k1no at all

Q. You hadn’t even known who he was before this, did
you?

A. No, sir.

Q. That was the fir st time you had seen hlm ’that even-
ing? : :

‘A. Yes, sir.

Q. And you say at that time he did not appear to have
been drinking? :

A. Yes, sir.

Q. Did he drink anythlng whﬂe you were there at the Jet
TLounge?

A. No, sir.

- Q. Did you have occasion to be talking with and observing
or engage in conversation with him during the entire time he
was there?

A. No, sir. g

Q. You -did not. Were you in the presence of each other
during the entire time? '

A. Yes, sir.

Q And you did not see him drink anvthnw
page 165 | during that time?
A No, sir.
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Q. But you don’t know where he might have been before he
arrived at the Jet Lounge? o '

A. No, sir. : ‘

Q. You say after you left there and you were riding toward
the American Legion Club that was the last recollection vou
have? ‘

A. Yes, sir. o

Q. You had no idea how the accident occurred? .

A. No, sir.

Q. So you couldn’t state one way or the other immediately
before the accident whether or not Paul Lambach had his
headlights on?

A. (Pause). ,

Q. I am talking about right before the accident, you don’t
know whether or not he did have his headlights on, do you?
A. No, sir. 4 : .

Q. You can’t state whether or not he did because you have
no memory of that? ' :

A. No, sir.

Q. However, you state to us now that you recall all the
events in detail that happened at the Jet Lounge which must

not have been five ‘or ten minutes before the acci-
page 166 } dent occurred, is that correct?
A. Yes,sir.

Q. You remember everything that went on there but once
vou started up the highway you can’t remember everything
that happened? o ' '

A. Correct.

Mr. Wahab: All right. Answer Mr. Furniss.
CROSS EXAMINATION.

By Mr. Furniss:

Q. Mr. Bailey, as T understand it your memory fails you
as vou were driving down Laskin Road just before the
accident, is that correct? o

A. Yes, sir. '

Q. That is, you recall getting in the car?

A. Yes, sir.

Q. You recall starting up Laskin Road?

A. Yes, sir. 7
- Q. You recall Mr. Lambach driving towards Norfolk on
Laskin Road?
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. A. Yes, sir.
page 167} Q. And I believe you also recall being at. or
passing through the intersection back at B1rd

Neck Point, do you not?

A. That is the last, yes, sir.

Q. And it was right after that, after you went through that
intersection, from then on you don’t know or recall what
happened?

A. No, sir.

Q. VVell at that time the lights were still on Mr. Lambach’s
car, were they not?

A. Yes, sir.

Q. And at that time Mr. Lambach was driving carefully,
was he not? :

A: Yes, sir.

Q. How old are you, Mr. Bailey?

- A. 28.

Q. And you went to work for Camp when you were about
24 or something like that?

A. Yes, sir.

Q. Had you worked before that"l

"A. Yes, sir.

Q. Where had you worked before that?

A. A furniture company in Lexington, North Carolina.

Q. In the same kind of business?
page 168 }  A. Yes, sir.
Q. About how long had you worked there?

A. T don’t recall.

Q. I mean was it more than a year’s time?

A. Yes, sir, it was more than a year,

Q. And you say you were going down to Keyes Busmess
school now?

A. Yes, sir.

Q. And I believe you testified that you are gomg to have to
reimburse the folks that are footing the bill right now, is that
correct?

A. Yes, sir.

Q. What are you learmng, what kind of course?

A. Junior accounting. '

Q. You are learning bookkeeping and accounting and that
sort of thmg?

A. Yes, sir.

Q. And do you know what they charge for schooling per
year?
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A. (Pause) No, sir.
Q. I see.

Mr. Furniss: That is all.
page 169 }

DIRECT EXAMINATION.

By Mr. Stant:
page 170 } Q. Mr. Bailey, I would like for you just to lean
forward and show these folks the difference in the
length of your leg where you stand, and show them where
the hole in the leg is.

A. That is where they put the pin through my leg.

Q. What is that long scar?

A. That is where it was busted.

Q. The scar runs all the way from here. That shows a
distance of about eight to ten inches. And can you feel the
pin that is still in your leg? ~ ‘ ;

A. Yes, sir, at times back here.

Mr. Stant: All right. » . :
Mr. Furniss: Can I ask him one queshon while he is
there?

CROSS EXAMINATION.

By Mr. Furniss:

Q. Mr. Bailey, at the time of the accident you were fhrowrl
fr om the car, were you not?

A. T don’t know sir.

Q. You don’t know.

Mr. Furniss: All right. That is all T wanted,
page 171 } your Homor.
Mr. Wahab: Your Honor, I would hke to call
Mrs. Robert Reynolds to the stand.
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MRS. ROBERT REYNOLDS,
called as a witness on behalf of Defendant Whltehead having
been first duly sworn, was examined and testified as follo“ S:

- DIRECT EXAMINATION.

By Mr. Wahab:

Q. State your name?

A. Shirley Reynolds.

Q. And where do you live, Mrs. Reynolds?

A. Rundale Lane in Thaha Manor.

Q. On or about August the 17th of last year did you have

occasion to come up on the scene of an automobile
page 172 | accident on Laskin Road?
A. Yes, sir.

Q. Would you tell us, please, where on Laskin Road the
acmdent had occurred?

- A. Near the American Legion Club.

Q. That would be on Route 58 right in front of the Ameri-
can Legion Club?

A. Yes sir.

Q. Now had the accident occurred when you got up there,
. Reynolds‘?

Yes.

‘Where had you been?

. To a play at Virginia Beach.

Was anyone with you in your car? -

Yes.

Who might that have been?

. Mrs. Pate.

I see. Now, when you got up to the scene of the accident
what did you do, Mrs. Reynolds? :

A. We pulled off to the side of the road and sat there
wondering what to do. Mrs. Pate was a nurse, so we got
out. .

Q. You had been to the beach traveling back toward Nor-
folk? ,

=
==
-
w0

S OPOPOPOP;

A. Yes, sir.
page 173} Q. So, that would have put you over on the
north side of the road, is that correct?

A. Yes, sir.

Q. I wonder if you would step down here, if you would,
please, Mrs. Reynolds. You haven’t heard this testlmonv
because you have been out of the courtroom.

This depicts Laskin Road; this is the dividing strip; these
are the eastbound lanes gomg towards Virginia Beach. These
are the westbound lanes going toward Norfolk. This is the
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American Legion hall over here, and there is the er oss-over
or cut-through (indicating).

Now, I wonder—and there is the feeder road headed to-
wards N01f01k—I wonder if you would tell us where you
pulled your car over. As T said this is the American Legion
hall, this is the cut-through, these are the eastbound lanes
going towards Virginia Beach and these are the westbound
lanes coming to Norfolk.

A. T saw the fire up here (pointing) and I pulled over and
went real slow and stopped about right in here (indicating).

Q. And did you get out of your car at that time?

A. No, we sat there for a couple of seconds wondering what
we ought to do, then we got right out. ,

Q How many automoblles did you see?
page 174 }  A. T only saw this one, this one back here.
Q. The Chrysler was the only—

A. The one that was on fire.

Q. Could you place on the diagram where that automobile
might have been at that time. Take that automobile and place
it, if you will, please—

Mr. Taylor: Show where the intersection is.

By Mr. Wahab: .

Q. This would be the westbound lanes.

A. Tt was right into here.

Q. What kind of automobile was that? .

A. A Chrysler.

Q. Did you have occasion when you got out of the car to
see another automobile?

A. No, T didn’t see that one at ﬁ1st

Q. Did you later see it?

A. Later I saw one up further, up here (pointing)..

. Q. Would you take that other automobﬂe—' o

Myr. Stant: I’1] hand it to you.

By Mr. Wahab: v ,
Q. —Now, and place that one. This is the. grass.divider
in here and these are the eastbound lanes. '
_ -~ - A. (Witness complied.) =
page 175} Q. Do you have those placed essentially like
they were? . S

A. Yes.
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Q. Which would be the feeder lane going into the American
Legion? This is the left eastbound lane.

A. That would be over here (pointing).

Q. And is this car placed properly?
. A. As far as T can tell it was right in there.

Q. Did you have occasion to go to either of the automo-
biles?

A. T went over to the- Chlyslel first and talked to the boys
and tried to hold the man; then I walked to the other car.

Q. And at either automobiles did you get very close to the
people in the cars?

A. Well, one man in the other car was over in the ditch.

Q. Which car do you have?

A. The Dodge.

Q. Would that be this automobile (mdlcatlno)?

A. That one up there.

Q. You say there was one man out of the automobile?

A. One man was out over in the diteh.
. Q. And one in the automobile?
page 176 }  A. One man was in the automobile.
\ Q. Did you get near the man in the automo-
bile ?
A. T just stuck my head in.
Q. Did you notice anything about hlm?
A. T smelled alcohol—

Mr. Furniss: Objection, your Honor. Could we discuss
this in chambers? :
The Court: All right.

(Court and counsel for both sides retired in chambels where
the followmg occurred: )

Mr. Taylor We want to ask for a mistrial. The mere
odor of alcohol is not even negligence, let alone gross negli-
gence. She has said she smelled aleohol, and our Supreme
Cou1t has held that that in and of itself 1s not evidence of
negligence and certainly not gross negligence.

And I had a case a very short tlme ago—I know your
Honor is not bound by what they did in another court—but
in the opening statement it was mentioned that they expected

to prove that the man had been drinking, and the

page 177 | judge ordered a mistrial on it.
Mr. Stant: T don’t think it is that serious,
your Honor. I am only interested in not having a mistrial
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and not having any reversable error; but the mere statement
that there is aleohol on the breath— -

Mr. Taylor: She hadn’t even said it was on his breath.

Mr. Stant: Well, she said she smelled aleohol. I would
request the Court to instruect the jury, and I think the Court
will do it properly, as to the weight to be given that statement,
and I think that that would cure anything that would be
wrong at this point, your Honor.

Mr, Taylor: But they will get the impression that this
man was drinking when he said positively that-he was not
drinking.

Mr. Wahab: That is exactly the point, Mr. Taylor. If he
is lying about that he is lying about the whole thing.

Mr. Furniss: If there is other evidence of
page 178 } drinking in this case other than this woman here.

- Mr. Wahab: I am going to have another wit-
ness to follow her right to the stand who came upon the
defendant Lambach at the scene of the accident. Mr. Lambach
has testified that he did not have one drink. I’ve got two
witnesses who came upon the scene of the accident, the flames
from one of the automobiles hadn’t even been put out, and
they went over to the car and got within two feet of Mr.
Lambach, and they will testify that he had a strong odor of
alcohol on his breath.

Mr. Taylor: She didn’t say on his breath.

Mr. Wahab: It certainly goes to the credibility of Lam-
bach’s testimony that he didn’t have anything to drink.

Mr. Taylor: But she hadn’t said that it came from
Lambach.

Mr. Furniss: She can’t testify he was under the influence

and that it affected his driving or anything.
page 179}  Mr. Wahab: She—

The Court: I am cogniza.nt of that case in the
advance sheet,"but I don’t know how in the world anybody is
oomg to appl‘y the rule as stated in that case without know-
ing what the subsequent testimony is going to bring out.

Mr. Wahab: Precisely.

The Court: And I have admitted evidence of aleohol when
it has been offered in the matter that has been testified here
for whatever it might be worth before the jury. I don’t think
there are grounds for a mistrial and I don’t see how in the
world the Court can judge ahead of all the testimonv being
admitted whether that testimony would tend to prove intoxica-
tion or whether it would tend to prove something else that
affected the man’s driving. I have no way in the world of
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judging ahead of time, and I am going to overrule the objec-
tion to it and let it come n.

I am not going to instruct the jury or anythmrr
page 180 } about it.

Mr. Taylor: We note an exception, your Honor.

(The Court and counsel for both sides returned into the
courtroom and the trial proceeded as follows:)

By Mr. Wahab:
Q. Go ahead and answer my last question.

~ Mr. Wahab: (To- the reporter) - Would you read it back,
please? ' - S v

(The reporter read the last question back to the witness.)

By Mr. Wahab:

Q. When you went over to the automobile you pointed it out
there to be the yellow automobile; there was one person in
it, is that correct?

A Yes, sir.

Q. Did you get near that automoblle?

A. Yes, sir.

Q. And did you notice anything unusual about the occupant
of the car?

A. 1 smelled alcohol near the car.

Q. Can you state whether or not it was a faint odor or a

strong odor?
page 181} A. A strong odor.

Q. T see. Was there anybody on the highway
who apparently had been in the accident? You have-testified
there was just one person in the car?

A. There was a man laying over in the side of the road.

Q. On the side of the road?

A. In the grass.

Q. Can you identify the person now who was in the auto-
mobile when vou walked up there?

Al (Pause).

Q. When you walked up to the automobile—you pointed to
the yellow automobile—can you. identify the person w ho was
in there?
~ A. In the car, yes, sir, I know now.
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Q. What was his name?
‘A. Lambach.

' Mr. Wahab: All right, answer Mr. Stant.
CROSS EXAMINATION.

By Mr. Stant:

Q. Young lady—
page 182} A. Yes, sir?

Q. —you state you smelled this strong odor
of aleohol, correct?

A. Yes, sir.

Q. Well, now, is that coming from the radiator that had
been busted?

A. No, sir.

Q. Did you put your face right up against the man’s
face?

A. No, sir.

Q. Well, now, in all fairness can you say that smell of
aleohol that you might have smelled could not have heen from
a bottle that had been broken in the car, if there had been one
in there?

A. Tt could have been but I know alecohol when I smell
it. '

Q. I see. But if a hottle broke in the car or a can of beer
had broken in the car, wouldn’t that be the smell of aleohol,
young lady?

A. Yes.

Q. Now, in all fairness can you say that the alcohol you
smelled was coming from a man’s mouth?

A. (Pause).

Q. T mean, it is a very difficult thing, isn’t it,
page 183 } young lady?
A. No. v '

Q. It isn’t. If two people are standing side bv side and
one has been drinking and the other one has not, do you feel
that standing some distance away you can tell from which
mouth the alecoholic fumes is coming from?

If it’s strong enough I do. _

Did you talk to this man in the car?

No.

Did you go over to where these boys were?
Yes. '
Did you smell any alcohol in that car?.

OrOPOF
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A. No.

Q. Well, do you khow that there was some beer cans in that
car; did you look in the car? ,

A. I didn’t look in the car, I looked at the boys on the side
of the road.

Q. Well, did you smell them?

A. Two of them.

Q. Did they have any alcohol?

A. No, sir.

Q. Well, do you know one of them states that he drank
some beer? .

A. I didn’t even see him.

Q. How did you first come into the case; who first came

to see you concerning it?

page 184 } A. (Pause) I got into it on my own. I called

and inquired as to how the boys were.

Q. I see. And did you get in touch with Mr. Louis Fiue,
who was here earlier this morning?

A. No.

Q. Well, d1dn’t he or some member of his office eventually
get in touch with you?

A. (Pause) Yes, sir.

Q. And that is how you got in this case, through Mr. Fine’s
office, isn’t it?

A. Not through his office. I called to ask his mother how
the boys were.

Q. And you are here today because Mr. Fine asked you to
come, did he not?

A. T’m here because I was subpoenaed.

Q. T understand.

Mr. Stant: Thank you.
CROSS EXAMINATION.

By Mr. Furniss:

Q. When you went over to thls car was the man in the car
conscious?

, A. No, sir.
page 185} Q. The man out on the 10ad was unconscious
too, wasn’t he?

A. Yes, sir. )

Q. They didn’t say anything?

A. No, sir.

Q. Did you open the door to the car!?
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A. No, it was open.

Q. It was open?

A. Yes, sir.

Q. Well, you didn’t get any closer than four or five feet to
that. man, did you?

A. Three feet, I’d say.

Q. Three feet. You mean three feet from the car or—

A. No, sir, three feet from the man, I’d say. I was right
up next to the car.

Q. Well, your testnnony is as you went up to the car you
smelled alcohol in the car, right?

A. Yes.

Mr. Furniss: Thank you.
RE-DIRECT EXAMINATION.

By Mr. Wahab:
page 186 } Q. Mrs. Reynolds, have you ever laid eyes on
me before this morning?
A. No, sir.
Q. Have you ever talked with Mr. Fine before this morn-
mng?
A No, sir. :
Q. Afte1 this accident happened, isn’t it true some attorney
came to see you to try to get you to change your story?
A. An attorney came.
Q. That attorney was not Mr. Fine and myself?
A. No, sir.

Mr. Stant: Let’s name who he was.
"The Witness: 1’ve forgotten his name.

By Mr. Wahab:
Q. But it was not Mr. Fine or myself, w as it?
A. No, sir.

Mr. Stant: I object to this. It is very improper. There
are three attorneys here, four, five with Mr. Fine. If anv
of them ever talked to thls young lady or interrogated her

that is germaine to this i 1ssue. What the other ten
parre 187 } attorneys did who were in this case at one fime or
another, I object to it most strenuously.

I think it is most improper.

Mr. Wahab: T think Mr. Stant tried to imply through
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innuendo either Mr. Fine or myself have. She said she never
saw either of us until this morning. I am willing to leave—

Mr. Stant: I think it ought to be stricken unless the lady
wants to tell who the attorney is that went to see her. That is
a fit and proper subject for the Bar Association to investi-
gate, and I would like to know who he was.

Mr. Taylor: Ask her if it was any attorney in the court-
room.

The Court: I think Mr. Furniss asked that question. I
am not going to strike the answer because I think you opened
the subject.

Mr. Stant: I note my exception to that, your Honor.

By Mr. Stant: ‘
Q. Young lady, who from Mr. Fine’s office
page 188 } talked to you? ,
A. Tt was no one from Mr. Fine’s office. I

don’t recall his name, but he is not in this’ courtroom.

Q. You said that you contacted Mr. Fine’s office or he
contacted you, did you not? '

A. T contacted Mr. Fine’s office after I got my first sub-
poena to find out if I had to come. .
Q. You talked to someone there?
A. His seeretary, I presume, that answeved the ’phone.

. Who have you talked to from his office?

. No one except to call to see if I had to come down

. You never appeared in this case before?
A. T was subpoenaed once but I had never had to testify.
. Did you go to the case that day?
. Yes, sir. .
. And was that the attorney who talked to you?
. No.

Mr. Stant: I haven’t any other questions, your Honor.

Mr. Wahab: That’s all, Mrs. Reynolds, step down.

Mr. Taylor: We want to make a motion to

page 189 | strike the testimony of this witness, because all

in the world she has testified to is that she got

up to within three feet of the car of the man and that she
smelled alcohol in the car. .

Now, the plaintiff has already testified that he had been
drinking, or at least had drunk at least two beers, and it could
well be that the odor she smelled in the car was from Mr.
Bailey. That is all in the world she has done.is to testify
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that she smelled alecohol in the car, and we submit that she
was put on by the plaintiff for the purpose of prejudicing
the minds of the jury, and I move that her evidence be
stricken and the jury told to disregard the testimony.

Mr. Wahab: If it please the Coult I W111 answer that by
my next witness.

The Court: I am going to overrule it because in the first
place I don’t know whether it would be connected up or not,
and in the second place the weight to be given it, I think, is a

: proper matter for the jury and not for the Court.
page 190 } = Mr. Taylor: Note an exception, your Honor.

MARY ANN PATE,
called as a witness on behalf of the defendant Whitehead,
having been first duly sworn, was examined and testified as
follows: .

DIRECT EXAMINATION.

By Mr. Wahab:

Q Will you please state your name?

A. Mary Ann Pate. :

Q. And where do you live, Mrs. Pate?

A. 8833 Rundale Lane, Lynnhaven, Virginia.

Q. Lynnhaven, Virginia. - Now, on the night of
page 191 | August the 7th, 8th or 9th of last year, did vou
have occasion to be in the company of Mrs.

Reynolds? : '

A. Yes, sir.

Q. And where had you been with Mrs. Reynolds?

A. At a play at the Beach.

Q. I see. Now, about midnight on one of those n1crhts did
vou happen to come upon the scene of an accident that oc-
curred on Laskin Road? »

A. Yes, sir.

Q. And you were riding as a passenger in the car with Mrs.
Revnolds at that time? :

A. Yes, sir. : :

Q. And I ask vou if that ﬂcmdent occurred on Route- 58,
which is also known as Laskin Road? :

A. Yes, sir.

Q. You are familiar with that area?
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A. 1 don’t drive so I am as familiar as any passenger
would be. :

Q. But I mean you recall where the accident occurred, is
that right?

A. Yes.

Q. And is there not an American Legion Clnb right along
where this accident occurred?

A. Yes, sir. :

‘ Q. So you would be traveling then in a westerly
page 192 | direction from the Virginia Beach headed back to
your home at Lynnhaven, is that correct?

A. That’s right.

Q. Now, what happened when you and Mrs. Reynolds got
up to the scene where this accident had occurred; what d1d
Mrs. Reynolds do, if anything?

A. Well, we considered whether to stop or whether not to
stop. There were no other cars there, no people that we
could see.

Q. Did you in fact stop?

A. We did stop. We got out—

Q. Where did you stop her automobile?

A. She pulled over on the shoulder as far as she could get
and stopped.

Q. Which would be on your right-hand side?

A. Yes, sir. We got—

Q. Would you step down just a moment, please, Mrs.
Pate?

A. (Witness complied).

Q. This is generally the scene where.the accident occurred.
Of course, you haven’t seen this before, I don’t believe, be-
cause you have been locked up in the witness room. Now,
this is the American Legion Club; this is the bridge; these are
the eastbound. lanes going towards Virginia Beach. These

are the westbound lanes going from: Virginia
page 193 } Beach to Norfolk. And this is the cut- through or

the three-foot grass island strip dividing the
east and westbound lanes. And as I understand it you were
proceeding in a westerly direction going back towards Lynn-
haven, is that correct; and you pulled over somewhere in this
vicinity and stopped (mdlcatmg) ?
- A. Oh, yes, sir.

Q. Did you have occasion to get out of the automobile
after that?
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A. Yes, sir, we got out.

Q. And what did you do?

A. Well, we came over—

Q. Let me give you this red automobile. And how many
automobiles did you observe that had been 1nvolved in the
accident?

A. Well, at first I suppose just the car that was burning.

Q. Now, can you place that automobile on here where that
car—

Mr. Taylor: Show her where the intersection is.

By Mr. Wahab
Q. This is the cut- through these ‘are the two westbound

lanes going to Norfolk; these are the eastbound lanes going

toward V1rg1n1a Beach; and this is the -cut-

page 194 | through. And the feeder road going up to the

: American Legion Club. And you say that Mrs.
Reynolds had pulled over ‘here?

A. Along here.

Q. This is the middle of the highway right here. This
would be the middle of the lnghway with a three-foot grass
strip?

A. Yes, sir. Just 0Penerally the car that was burning was
overturned here along there somewhere.

Q. Where was the ‘other car?

A. The other car was back here.

Q. These are the two lanes where the accident ocenrred:;
these are the two lanes going towards Virginia Beach, do vou
get the picture? This the entire h1ghwav right in here.

A. Yes. Well, it’s been so long it’s very hard—

Q. Were the automobiles in these lanes going towards
Virginia Beach or going towards Norfolk?

A I cuess thev were in the lanes going toward Virginia
Beach then. Well, then this one must have been here: it’s
very hard to remember.

Q. Was that the antomobile which was on fire?

A. Yes.

Q. Now, did vou have occasion to see another automobile

which had been involved in the accident?
page 195} A. Well,  the other car was in there some-
‘where.
Q. Would vou take this automobile and place that generally
where the other automobile was?
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A. I don’t know how far, but it was generally down this
way someplace.

Q. All right. Now, did you have occasion to go over to
either of those automobiles?

A. T didn’t go up close to the car that was burning. The
other boys who had come up turned this car over and got the
boys up and placed them on the grass down there somewhere
I didn’t go over to this car (pointing). I was aware it was
there but I didn’t go over there.

Q. Did you see anybody in this automobile?

A. T could see that there was a person in there, yes.

Q. Did you see any people who might have been involved
in the accident out on the scene?

A. Yes, sir, there was a man laying over on the grass, here
(1ndlcat1ng)

Q. Could you tell which automobile he came from?

A. Well, T assumed he came from this one. At the time
T didn’t really think about it.

Q. Have you learned since the accident which automoblle

he came from?

page 196 } ~ A. He was from this one (pointing).

Q. Did you happen to go over and get near him?

A. Yes, sir, I stood down and bent over him, but I never
touched him.

Q. Did you notice anything unusual about hlm"l

A. Well, he was very very—I mean he was injured quite a
bit, I could tell that, but—

Q Was there—
. A. —I couldn’t see his face. ‘

Q. Was there anything you could notice about him?

A. (Pause) Well, do you want—?

Q. Could you smell any aleohol on his breath?

A. Yes, I could.
Mr. Stant: Your Honor—

A. Very strong.

By Mr. Wahab:

'Q. How close did you get to him?

A. T stooped ' down and bent over him.

. Q. How close would you say your face-got to his face?

A. Well, he couldn’t have been more than a foot and a half
or two feet at the most, because as I said he was face down.
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] . Then you say that you did smell a strong
page 197 } odor of alcohol? :
A. Yes, sir, I did.

Mr. Wahab: I see. Answer Mr. Stant.

CROSS EXAMINATION.

By Mr. Stant: .

Q. Mrs. Pate, do you drink?

A. On occasion.

. Well, now, when you say you have a ‘‘strong odor
of aleohol,”” if I take one drink of whiskey or one bottle of
beer and you smell it within a short time after is that a
strong odor of alcohol?

A. No, T wouldn’t think so.

Q. Well, now, you tell me, Mrs. Pate, if I drink four beers
do I smell any stronger than drinking one beer?

A. T couldn’t say. i

Q. If T take four drinks of whiskey one after another do I |
smell any stronger from that than I smell from one drink of |
whiskey, young lady?

A. T don’t know.

Q. Well, then you explain to me what a

' alcohol”’ is.
page 198+ A. You want my personal opinion? :

Q. No, Ma’am, I want to know what a ‘“strong
odor of alcohol’’ is. ,

A. Well, to me a strong odor of alcohol is from someone
who has drunk continuously, maybe not be drunk at the time,
but who drinks not just oceasionally but quite frequently.
To me there is a difference.

That is a strong odor of alcohol?

. Yes, sir, there is a difference between—

You are a nurse, are you not?

. Yes, sir.

Did you roll this man over?

. No, I never touched him.

. Obviously he was terribly injured?

. Yes; I never touched the man at all.

. His face was down in the ground and you bent down?

. It was, and T bent over him. :

. And you say from that vou eould smell alcohol and it
was strong, is that it?

A. That is correct.

““strong odor of

OPOPOrOFrOFD
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Q. Would it surprise you to know that this man, and I
guess you would be very surprised, to know that this man had
one glass of beer?

A. T would be.
page 199 } Q. Unh-huh. Do you have any way to deny
that, young lady?

A. Would I deny it?

Q. Do you have any way?

A. No, I don’t deny that I didn’t smell it.

Q. Did you go over and smell all the boys that were in the
other car, young lady?

A. 1 was only aware that there were two boys in the other
car. I think there was the Whitehead boy that I saw and the
McLaughlin boy.

Q. D1d the Whltehea.d boy tell you what happened, young
lady?

A. I didn’t talk to him. He was very much in shock. My
sole concern at the time was to keep the two boys flat. I was
in their face, in other words.

- Q. Did you look into the back of this Chrysler that was
turned over after it was righted?

A. T did not, no. I didn’t look in there. I didn’t even go
close to the car.

Q. You didn’t see the other two -boys, Slaughter or Mr.
MecLaughlin?

A. No, I didn’t.

Q You didn’t smell them?

. I didn’t even know they were in there.
Q. I sece. Did vou look into their Dodge auto-
page 200 } mobile? ’
A. No.

Q. You looked in one car and the other lady looked in the
other car. You just looked at the one man, is that cor rect”l

A. That is correct.

Q. You are a nurse, are you not?

A. Yes, sir.

Q. This other man, Mr. Lambach, if he had been bleeding
badly you would have wanted to put a tourniquet on his arm
or something, wouldn’t you?

A. Under the circumstances I have always been told it is
best to 1ust leave them alone until an ambulance gets there.

Q. It is best—you are a nurse—if a man is bleedmv from an
artery to leave him alone?
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Mr. Wahab: I think Mr. Stant is getting far afield, your
Honor—as to why she did not render any nursing service.

Mr. Stant: I just want to know why she didn’t go to see
this other man. ,

By Mr. Stant:
Q. Let me ask you this. Did you go over to look at Mr.
Lambach?
A. The man in the car?
page 201} Q. Yes?
A. No, I did not.

Mr. Stant: That is all I have.
Mr. Taylor: We have no questions, your Honor.
Mr. Wahab: Just a couple of questions, Mrs. Pate.

RE-DIRECT EXAMINATION,

By Mr. Wahab:

Q. Mr. Stant asked you if you were not a nurse, and you
said that you were, is that correct?

A. That is correct. T might also add that T am a nurse but
1 have had no experience since graduation.

Q. All right. But you went to nursing school where you
prepared to be a nurse?

A. Yes.

Q. Frequently you all would have occasion to use aleohol in
sterilizing instruments and thermometels and so forth, would
you not‘? :

A. No. That is—

Q. What do you use to sterilize those instru-
page 202 } ments with?

A. The instruments are b01led in hot oil or
either in water. : \

Q. But you do know the smell of alcohol when you smell
it?

A. T think so. . , '

Q. Let me ask you, please, Mrs. Pate. When you looked
over—when you people first got there, you and Mrs. Reynolds,
this automobile was still on fire, was it not? =

A. That is true.

Q. Is that correct?

A. This automobile.

Q. This automobile was essentlally in the pos1t10n 1n whlch
you have placed it? :
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A. It was not straight, it was this way; yes, sir.

Q. Can you tell us one way or the other—did this automo-
bile have any lights on when you saw it?

A. No.

Q. It did not have headlights on?

A. No.

Mr. Wahab: That is all.
RECROSS EXAMINATION.

page 203 } By Mr. Stant:
Q. Did the other one have any on?
"~ A. Yes.

Q. Now, please th1s red car had headlights on that were
‘burning ?

A. Asfar asIecan 1ecall yes,

Q. Young lady, I want you to look at these pictures and
tell me 1f—sh0w me the headlights on that that could have
possibly been burning?

. A. (Examining photowlaphs) Well, as I said this has been
a long time ago. .

Q. Just look at it, lady, and tell me the headlights that
could have been burmng, that is all I asked you to do

A. From this picture, no.

Q. Well, then you could have concelvably been mistaken
that this ear had headlights on and this one d1d not, couldn’t

ou?

Y A. Well, under the circumstances with the car burning I
think there is a question of confusion-there.

Q. I see. So, you could be confused?

A. But the other car wasn’t burning.

,Q. I understand that, young lady, but - you are here and you
made a statement. I assume you want to be fair?

A. Yes.
page 204 ¢ Q. You made a statement that this car had its
headlights burning and when you saw the pictures
you see how clearly wrong ‘you must have been, don’t you?

A. Yes, s1r E

CROSS EXAMINATION. .

By Mr. Taylor
Q. By the same token you are not sure that the headhO"hts
on this car right here were burning or not, do you?
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A. No, I'm sure of that.

Q. That they were not burning?

A. As sure as anybody can be, I think. -
© Q. What was the occasion for you looking down to see
whether or not those headlights were burning?

A. T didn’t look down there.

Q. How do you know they weren’t burning?

A. Tt seems to me if they had been burning we would have
crossed through them, don’t you think?

Q. I am asking you. Is this the exact position in which
that car was sitting?

A. T can’t say it’s exact.

Q. I see. Now, this one here is the picture of this vellow

car there I want you to look at the 11crht side
page 205 } of that car and see if you think there /are head-
lights there to burn.

A. (Examining photograph) Now, which car is this?

Q. This is the one that is right here, not the one that is on
fire; the Dodge. Is there any headlights on the front of
that car on the right-side to be burning?

A. There is a headlight there.

Q. But do you know—do you think it is in such condition
that it would have been burning?

I couldn’t say.

>

Q. Well, look at it and see if you can.

A. The headlight is there.

Q. Yes?

A. As far as I am concerned, as I recall it was not burning.

Q. But you’re not sure?

A. I’'m as sure as I could possﬂah be. That’s all I can
say.

Q. Where is the headlight that was burning; show it to the
jury.

A. T say it wasn’t burning on this car that was not on fire.
Q. All right. But I say is there a headlight there that yvou
think it could have been burning?
page 205} A. I don’t have the same plctme
Q. Here.

(Photograph handed to the witness for examination.)

A. The headlight is there but I say it wasn’t burning.

Q. Why were you interested in looking—

A. T wasn’t. This is your question now.

Q. I am asking the question why, when a lot of people
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had been apparently hurt in this acc1dent were you interested
in looking down there to see whether or not the headlights
on that car were burning?

A. I'wasn’t at the time. You are asking me to recall, and as
best I recall the lights were not burning.
All right. But you’re not sure of it?
. As sure as I can possibly be.
Why did you say the ‘‘best you can recall?’’
. What else would I say?
I'm askmg you.
Well, I’'m telling you.
Naturally you don’t know whether the headhOhts were
burnmg prior to the accident? :

A. Well, how could I know that?

Q. Yes. And, of course, you don’t know whether or not

the taillights were burning on the car because they
page 207 } were headed away f10m you; that is correct, isn’t
it?

A. That is correct.

@»@»@»@

Mr. Taylor: All right, that’s all.
Mr. Wahab: One last question, Mrs. Pate.

RE-DIRECT EXAMINATION.

By Mr. Wahab:

Q. Have you ever laid e) es on me before ten o’clock this
morning ?

A. No.
Q. Have you ever talked with me before?

A. No. '

Mr. Wa.ha.b: That is all.
) o . .
page 208 }

MARY DUDLEY,
called as a witness on behalf of the Defendant Lambach,
having been first duly sworn, was e\amlned and testified as
follows
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DIRECT EXAMINATION.

By Mr. Taylor:

Q. Your name is Mary Dudley, and I believe your profes-
sion is trained nurse?

A. Yes, sir.

Q. And at present you are working at De Paul Hospital?

A. Yes, T am.

Q. And you were there last August, were you not?

A. Yes, sir, I was.
page 209+ Q. And Mrs. Dudley, is it Miss or Mrs?
' A. Miss.

Q. While you were working in that capacity at the De Paul
Hospital, do you recall having attended or nursed and waited
upon this young Whitehead boy sitting there?

A. Yes, T did.

Q. VVell now, following this accident do you recall of ha,ving

a conversation with him about this accident and if so what,
if anything, did he tell you about having seen the other
car involved in this aceident?
A. He said that he did not see the other car, and the only
thing he contributed to it was that he didn’t have lights on.
Q. Did he say he didn’t see it?
A. Till right before he hit it.
Q. T see. “And how did he account for not seeing it?
A. He apparently didn’t have his lights on.
Q. All right. You have no interest, of course, in this
case?
A, No, T don't.
Q. You never had any difficulty with Mr. Whitehead?
A. No, T haven’t.
Q. And Mr. Bailey here or Mr. Lambach have
- page 210 } never done anything insofar as to obligate you to
them?
A. No, they haven’t.

Mr. Taylor: Answer these folks.

By Mr. Taylor: '

Q. Just one other question. Do you recall about how
long after the accident before Mr. Whitehead told you
that?

A. T don’t know. It was at least a week or more.

Q. T see.

A. It was quite a while ago.
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Q. And what was his general mental condition at that
time?
A. I’m sure he was clear at that time.
Q. And he talked intelligently about other things?
A. Yes, he did.

Mr. Taylor: Answer Mr. Wahab or Mr. Stant.
Mr. Wahab: Let me ask you— .

CROSS EXAMINATION.

By Mr. Wahab:
Q. I wrote this as you were  answering Mur.
page 211 } Taylor. I want to make certain I’ve got it right.
When he asked you what David Whitehead said to
you while you were nursing him regarding the accident as to
what he might have seen, is this your correct statement:
“That he did not see the other ecar because he didn’t have his
lights on?”’ ’ »
A. No, he said he—the only thing he contributed it to is the
fact he didn’t have lights on.
Q. That who didn’t?
A. The other man. iy
Q. The other car didn’t have?

Mr. Taylor: That he did not have them.
A. He said he apparently did not.

By Mr. Wahab:

Q. Your answer when Mr. Taylor asked you was what you
were quoting Mr. Whitehead?

A. Yes, sir, it was.

Q. He said what he contributed it to was the other car
didn’t have lights on?

A. He apparently did not have his lights on.

Mr. Wahab: All right.
Mr. Taylor: Thank you very much. And unless you folks
want her we will let her go. Do yon have any questions?
Mr. Stant: They are ignoring me. No, thank
page 212 } you.

Mr. Taylor: All-right.
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By Mr. Wahab: '

Q. Let me ask you one question, Miss Dudley. The word
‘‘apparently’’ would be rather difficult to say with your front
teeth knocked out, would it not?

A. Yss, it probably would, I don’t know.

The Court: All right, we will adjourn till tomorrow
morning at 9:30.

. .. » . 3 -

page 214 } . JOHN BAILLIO,

" called as a witness on behalf of the Defendant
Whitehead, having been first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION.

By Mr. Wahab:
. Will you state your name?
. John Baillio.
And where do you live, John?
403-53rd Street, Virginia Beach.
That is in Virginia Beach?
Yes, sir.
. Now, John, on the night that this accident happened on
August Tth or 8th, did you have occasion to be riding in an
automobile on Laskin Road?

A. Yes, sir.

Q. And with whom were you riding in the automobile?

A. Tommy Howard and John K. Fife.

Q. What kind of automobile was that you were riding
n? : ‘

A. A 1957 Oldsmobile convertible. -

Q. Where were you seated?
page 215}  A. In the middle front seat.
Q. And that is the automobile which Tommy

Howard was driving? s

A. Yes, sir.

Q. And John Fife was seated in the front seat to your
right, is that correct?

A. Yes, sir.

Q. And you were in the middle. Now, as you were driving
along Laskin Road in which direction were you riding?

O

Lropror
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. We were going to Virginia Beach.

To Virginia Beach?

. Yes, sir.

Where had you been?

. To the all star football game.

That was in Norfolk, was it not?

Yes, sir. '

\Tow, while you were traveling east on Laskin Road

did you have occasion to observe a 1959 Chrysler automobile?
A. Yes, sir.
Q. And where was that that you noticed the ’59 Chrysler?
A. It was somewhere between Linkhorn Park School by the

playground and the Thunderbird Bowling Alley;

@>@>@>@>

- page 216 } somewhere in between there.

Q. Somewhere in between there?

A. Yes, sir.

Q. I see. Now, at the time you noticed this 1959 Chrysler,
how fast was the car going in which you were riding, if you
know?

A. 35 miles an hour or close to it, 50 or 55.

Q. It was going 50 to 552

A. Yes, sir.

Q. Now, did you take notice of this Chlvslel as it passed
the car in which you were riding?

A. Yes, T had looked over at it.

Q. Can you tell us the speed as it passed?

A. It was going about five miles an hour faster than we
were.

Q. And you were gomg about 50 to 552

A. Yes, sir.

Q. And after this antomobile passed you, John, did you
continue to observe it?

A. Well, T could notice the headlights as they were going up
the road. I really wasn’t paying much attention to it.

Q. The car in which you were riding proceeded to follow
the car up the road?

A. Yes, sir.
page 217 } Q. And did the taillights on that car ever get out
of your vision?

A. No, sir, T don’t think they did.

Q. In other words the entire time you could see the tail-
hfrhts which was traveling ahead of \'011“2

A. Yes, sir.

Q. All right. Now, as you approached the bridge there
on Laskin Road tell us what happened; what vou saw.
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A. Well, I'm not sure whether we were approaching the
bridge or on the bridge, or just getting ready to come off of
the bridge, but it-was somewhere around there. I was really
wasn’t paying much attention. The taillights were ahead
Just as they were.

Q. And what did you see them do?

A. They just seemed to just veer for a fraction of a second,
sort of twist, and my impression was I thought the car had
skidded into the ditch, and then the boy driving said some-
thing that it was on fire just a split second after.

Q. The boy driving yvour car?

A. Yes, sir.

Q. At that instant did you see any other automobile on the
road?

A. No, sir, I did not.

Q. You didn’t notice anyv auntomobile which
page 218 ! might have heen traveling toward Norfolk at that
time?

. No, sir.

. And at that time you were at the bridge?

. Yes.

. Was the road straight at that pomt?

. Yes, sir.

. Could you see a good dlstance ahead?

. I think so.

. And you didn’t see any other automobile?

. No, sir.

CROSS EXAMINATION.

By Mr. Stant:

Q. Young man, you state this other.car passed you, and vou
said yon were doing about 55 miles an hour, and then you
said at least between 50 and 55; is that correct?

A. Yes, sir. .

Q. Now, first off let me ask youn this. This is your signa-
ture, is it not, John?

(Document shown to the witness for examination.)

A. Yes, sir.
Q. Now, von have previously made a statement
page 219 } that the car passed you at_apvroximately the
baskethall ecourt at Linkhorn Park School, is that

correct?
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A. Yes, sir.

Q. Now, the basketball court is right here at Linkhorn—
this is Llnkh01n Park School, and at that point, young man,
you say this other car passed you and began to pull away
from you?

A. Yes, sir.

Q. Now how far ahead of §0u did this other car—you were
going 50 to 55 miles an hour and this car passed you and
pulled away from you—how far ahead of you did this car
get by the time you got to the bridge; you know where the
bridge is? ,

A. Yes, sir. It got to the American Legion place, but I
couldn’t tell the distance in feet or in yards.

Q. In other words it pulled away from you to a point
before you got to the bridge to the American Lefnon Club, is
that conect“’ ,

A. I said before the blldge or on the bridge or just coming
off the bridge, because I'm not sure.

Q. Well, now, young man, where were you when you saw the
fire in the car?

A. T was sitting in the middle front seat.

Q. No, where were you in relationship to the road, if vou

remember; and I know it’s hard—
page 220 }  A. To the road?
Q). —to remember.

A. Well, like I said, my first impression was that the-car
had just shd into the diteh or something like that, and I
didn’t really notice the fire right off. And then this boy
riding, the boy driving yelled something that ‘‘I think that
car is on fire.’

Q. Now, young man, were there four or five cars that
passed you on this side of the street as you came from the
basketball court down toward the bridge?

A. What was that?

Q. Were there four or five cars going in the ‘opposite di-
rection going toward Norfolk as vou came in the direction to-
ward the bridge?

A. T hayen’t any idea whether there were or not.

Q. You really wasn’t ]oavmfr too much attention?

A. No, sir, I wasn’t paying too much attention.

Q. But vou know this car passed vou, pulled on away, and
the taillights got dimmer and dimmer, did they not?

A. They Went away. 1 mean they got farther away.

Q. In other words the taillights from the Chrysler that was
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in the accident after he passed you, that taillight pulled
further and further away?
page 221}  A. Yes, sir.

Q.. And then as it pulled away from you, as you
came to the bridge the accident occurred up at the American
Legion Club, 1sn’t that. about correct, son?

A Yes, sir.

Mr. Stant: I haven’t any other questions.

By Mr. Stant:

Q. Well, just one other ques‘rlon Did you have ocecasion
to talk to any of the boys in the accident? s

A. Yes, sir, I did.

Q. Did you talk to Mr. Whitehead?

A. Yes, sir, I did.

Q. And did you talk to the other hovs?

A. T think a couple of them said a few words. T remember

Mr. Whitehead said, he asked me to call his mother.

Mr. Stant: - All right, T have no further questions. v
Mr. Furniss: No questions, your Honor.

RE-DIRECT EXAMINATION.

By Mr. Wahab:
page 222} Q. John, how many subpoenas did you receive
- to appear here today?
A. Three.
Q. One from Mr. Stant, one from Mr. Taylor and one from
me?
A. Yes, sir.

Mr. Wahab: That’s all, come down here.

Ld * L] » L d

page 224 |

DAVID DUDLEY WHITEHFAD I1T,
a defendant called as a witness on his own behalf haviug
been prev1ously sworn, was examined and testified as follows
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DIRECT EXAMINATION.

By Mr. Wahab:

Q. David, prior to the time this accident occurred in
August of last year, tell us something, if you can, about what
experience you might have had drlvmg an automobile prior

to the time this accident occurred.
page 2251 A. I had driver’s training in Blair Junior High
School. T had a valid learner’s permit at the time

I was driving that night, and also had just finished a trip up
to New York with my father where I had driven around New
York and also back from New York.

Q. And during that time you drove in New York City itself?

. A. That’s right.

Q. And how much of the driving did vou do on that trip
to New York?

A. 1 did, T guess, about 70 miles up, and all the way
back:

Q. All the way back. Did you drive thlouwh New York
City and Norfolk?

A. We came through Baltimore, came through Washington
and also Richmond.
Q. And you drove the car the entire time?
A. That’s right.

Mr. Wahab: That is all.
CROSS EXAMINATION.

By Mr. Taylor:

Q. Your fathe1 was with vou at that tuno, was
page 226 } he not?

A. That’s right.

Mr. Taylor: All right.
CROSS EXAMINATION.

By Mr. Stant:
Q. Young man, you said you had a valid learner’s permit?
A. That’s r1ght
Q. That learner’s permit does not allow you to drive in the

City of Norfolk, does it, without your parents?
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Mr. Wahab: I object to that. Anyone who is a licensed
driver who is with him in the car, he can drive the car.

Mr. Stant: He can answer that. I don’t know. I have a
boy 16 that don’t drive. I don’t let him. But that is up to the
parents. I want to know.

The Court: I sustain his objection to that.

Mr. Stant: All right.

By Mr. Stant:
Q. Now, David, you heard all these folks testify that in the
' first weeks after the accident the only thing you
page 227 } told them is that you saw the car, the Lambach
-car a split second before the accident, and to none
of them did you make the statement that you knew that
there was a car without lights. When did you first make up
your mind that there was a car without lights on the road?
A. T knew there was a car with no lights on the road that
I had hit. T knew that all the time.
Q. Isn’t it the truth of the matter that you never saw the
automobile until a second before the collision and that you
have now tried to change that a little hit to put yourself in a
favorable light?
A. No, sir, that is not 110ht
Q. It is not correct?
A. That is not correct.
. Q. And all these people, these young hoys who state that
vou told them only that vou saw the car a split second, are
vour friends, are they not?

A. They are all my friends, yes, sir.

Mr. Stant: T haven’t any other questions.
Mr. Wahab: That is all, come down.

page 228 |
[ ] X L J L ] L ] L J
PAUL HOWARD LAMBACH,

a defendant, called as a witness on his own behalf, having
been previously sworn, was examined and testified as follows:
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DIRECT EXAMINATION.

By Mr. Taylor

Q. Mr. Lambach, how did you happen to go dov«n to this
Jet Club on the mcrht of this accident?

A. 1 was returning from the pharmacy, the drug store.
On the way home I saw a car which belonged to a man I
wanted to talk to who owned the building, that one and several

~ others, and I went in there to talk to him.
page 229 } Q. And who did you see in ‘there that you
knew?

A. I saw Mr. Gregory.

Q. And where is Mr. Gregory now, this morning, do vou
know; or do you know w hether or not he has been summons
to be here”l

A. Yes, he has been summons to be here.

Q. Do you expect him here“l

A. Yes. ‘

. Q. And between the time that you last saw Mr. Gregory
at the Jet Club and the tlme of the accident how much time
elapsed? : :

A. How much time was I in the Jet Lounge?

Q. Yes, how much time was it between the last tlme you
saw Mr. Gregory and the time of the accident?

A. Oh, a matter of twenty minutes. -

Q. Now, I believe you testified to this yesterday; but I will
ask you again: Had you had anythmtT whatever of an alco-
holic nature to drink on the evemno" of this accident?

A. No, sir.

Q. You are positive of that?

A. T am positive of that.

Q. Do you remember this lady coming up to your car
yesterday, I mean who testified yesterday?

A. T didn’t see anyone up there, sir.
page 230 } Q. Beg your pardon?
A. I didn’t see any lady at the accident.

Q. Were you conscious or unconscmus“l

A. Unconscious.

Q. Now, tell me this. What damage was done to your-car,
was it repalrable or not?

‘A, T didn’t” see the car, but I understand it was a total
loss.

Q. I see. Now, why did you happen to go to the Legion,
and if you hadn’t gone to the Legion where had you intended
to go?
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A. T was on my way back hoine.

Q. Yes. And why did you happen to go to the Legion?

A. Well, T wanted to go with Mr. John and Mr. Grevon'

Q. Who suggested it?

A. T believe Mr. Gregory brought it up in our conversa-
tion. .
Q. Now, Mr. Lambach, at the t1me—you testified yesterday
that as you approached this intersection you saw- the -car
which turned out to be the Whitehead car coming from the
west towards the intersection. Where were you at the time
you first saw that car with reference to the Virginia Beach

end of that island?
page 231} A. That would be about five or six car leng’rh=
I would place it.

Q. Away from the end of the island?

A. Yes.

Q. T see.

Mr. Stant: Just for the record, your Honor, might we
say that is the east end of the island, is that correct?

Mr. Taylor: That’s what T asked.

Mr. Stant: It is the east end of the intersection. That
would be the west—

Mr. Wahab: The east end of the Virginia Beach Boule-
vard.

Mr. Taylor: It is the end of the island nearest Virginia
Beach.

A. T know what you mean.

By Mr. Tavlor:

Q. And then T believe the next- time vou noticed h1m you
'said you were in your turn?

A. Yes. _ .

Q. And after vou saw the car approaching vou, or lights
approaching you from the west, why did you con’rlnue on your
way to make the turn?

Mr. Stant: Excuse me. vour Honor. If this is
page 232 } a witness T want him out of here. I don’t know
whether he is or not. o '
Mr. Furniss: He is not in this case, Judge.
Mr. Taylor: Mr. Jaime, would you read that question,
please?
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(The reporter read the last question.)

By Mr. Taylor:

Q. All right, answer that, please? ,

A. T saw the lights. T determined that they were well out
of my range. I was going into my turn then. I assured my-
self T had plenty of room to make the turn to go across.

Q. Why—how do you account for not getting across and
completing your turn before you were hit? I mean how do
you account for being hit before you completed your turn—
and I wish to strike out that other question.

A. Because of the tremendous rate of speed this car was
coming at me.

Q. Was there anything when you saw the headlights ap-
proaching you to indicate to you that that car was traveling
at an abnormal speed?

Mr. Stant: If it please your Honor, I hate to
page 233 } object but these are leading questions. All this
gentleman has to say is yes or no.
My. Taylor: I withdraw the question.
Mr. Stant: He is Mr. Taylor’s witness.

By Mr. Taylor:

Q. When you saw this car coming towards you at that
distance up the road there were yvou able to determine its
speed?

A. No.

Q. What is your answer to that?

A. No.

Q. All right. You see the court reporter here. You shake
yvour head. Now, there has been some testimony here that
vour lights were not on. Were they or were they not on? -

A. My lights were on.

Q. When did you turn them on?

A. T turned them on when I left downtown with Mr. Bailey.

Q. At the time the plaintiff got in your car? '

A. Yes.

Q. In what mechanical condition was your car?

A. My car was in perfect mechanical condition.
page 234 } Q. What model car was it?
A. A 757 Dodge.
Q. A Dodge. And what, if any, signals did voun give in-
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dicating that you were going to make a left turn?

A. My turn signal.

Q. And how far back were you, do you think, when you put
them on?

A. The same distance I saw this car, 1’d say.
- Q. Well, that doesn’t answer the question. I asked you
about how far back from the intersection were you when you
put your signals on?

A. At least six car lengths.
- Q. I see. Now, after you got up there to the intersection
and having seen these other cars approaching to what was
your attention directed after you started to make your turn?

A. Where I was going.

Q. Well, where were you going?

A. 1 was going up into the Legion, up to the road into
the Legion.

Q. Is that a wide or narrow opening there?

A. It is a narrow sharp turn, a very sharp turn.

Q. Were you particularly familiar with that turn going in
there?

A. No. '
page 235} Q. All right, just one minute. Do you know
about how far this line here is from the scene of

the accident? -

A. Yes.

Q. How far?

A. About two-tenths of a mile.

Q. How far is Bird Neck Point from the scene of the
accident?

A. That is about four-tenths of a mile back of me, behind
me, behind my line of travel, four or five-tenths of a m1le .

Q Now, Mr. Lambach, from the time that you started fr rond
Virginia Beach until the time you got up to the accident what,
if any, protest did Mr. Balley make to your manner of driv.
ng?

A None.

Mr. Stant: There is no evidence that there was any neces-
sity for any protest.

Mr. Taylor: I'm just asking that for the record. It’s
proper.

The Court: T think it is proper.

Mr. Taylor: That’s all, thank you.
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page 236+  CROSS EXAMINATION.

By Mr. Stant: ’

Q. Mr. Lambach, you are a pilot, and when we fly we
estimate the rate of closure between various airecraft when
you are going into a landing pattern and things like that, do
you not”?

A. Yes, sir.

Q. And at night also, as you come into a landm pattern
you have occasion to see the lights on aircraft and you at-
tempt to measure the distance that your aircraft is behind
another aircraft on landing and thmos like that, do you
not?

A. Yes, sir.

Q. Now; you said about four or five car lengths from this
intersection here (indicating) you saw a car down here (111-
dicating) some distance with lights on, correct?

A. Yes. :

Q. Now, as you approached as you came—and this car pro-
ceeded, there is a rate of closure there that is very much like
the closure that would occur between aircrafts coming to a
collision course, is it not?

"A. Yes.

Q. Now, why then can’t you estimate the speed with which

you and this other automobile were closing the
page 237 } gap between you?
_ A. Well, it was night.

Q. Pardon?

A. It was at night.

Q. Well, let—

Al can’t judge the speed of light travelmg at you at
night.

Q. I see.. Now, Mr. Lambach, let me ask you this. The
bridge, however, has railings, does it not? You can distin-
guish this bridge as you look down and see a car closing on
that bridge; you can at least distinguish the rate of ‘closure
there, can you not?

A. If those railings are close to where the car is passm
but they are a considerable distance out and the car hghts
wouldn’t light up those railings of the bridge, I’'m sure. " It’s
not a high bridge or anything, it is just—

Q. You have been driving how many years?

A. I have been driving now twenty years.

Q. And from the point where you first saw this automobile
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to the point of the accident can you give us-an estimate of the
speed of that automobile in closing that distance? ‘
A. No. .
Q. And yet in spite of the fact that you saw
page 238 } this car and in spite of the fact that you were in a
place of safety and regardless of the speed that
he was coming down this road you attempted to make this turn
across here and to go into the American Legion; is that
correct?
A. Yes.

Mr. Stant: I haven’t any other questions.
RE-DIRECT EXAMINATION.

B3 Mr. Taylor:

Q. Why did you try to make the turn at that time? ,
A. Because I had enough room to make the turn; there was
nothing to bother my turn at all. The car was well down the

road from me, well out of my range.

Q. And I believe you explained the reason why you did not
complete the turn. Now, do you know the approximate length
of a car?

A. Yes, sir.

Q How much?

. 12 feet, 1’d say.
Q 12 feet. Well, is that from the front wheels to the rear
wheels or from the front bumper to the rear
page 239 } bumper? '
A. From the front bumper to the rear bumper.

Q. Well, now, get down there and step off 12 feet, please?

A. (V\thess comphed)

Q. Now, your car is about that lendth vou think?

A. Yes, sir.

Q. What is it, a four- door"?

A. A two-door sedan.

“Mr. Tavlor: All right, that’s all T have.
CROSS EXAMINATION. °
By Mr. Wahab:

Q. Your f\utomoblle is a ’57 Dodge is that correct?
A. Yes, sir.
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Q. Tt is an average size car, it is not one of those small
compact cars?

A. No.

Q. A car would be more like 17 or 18 feet long, wouldn’t it?

A. You want me to get a pencil and figure it
page 240 | out?

Q. No, I don’t think that is necessary. You
testified that you were down at the Jet Liounge yesterday and
there was some conversation as to whether the two of you
or the three of you would go to the American Legion Club
or go out to the club at Oceana, is that correct?

A. That is correct.

Q. What was your purpose of going to one of the two
places?

A. My purpose of going out to the Oceana Club was because
I would like to have gone out there.

Q. For what purpose? You testified yesterday you just
wanted to go to look it over. '

A. If T had met some friends and I would like to take them

someplace, I want to take them to a nice place.
Q. What were you going to do when you got there?

Mr. Stant: Now, your Honor, this is a continuing objection
on my part.

Mr. Furniss: We wish to object.

‘The Court: All right.

The Witness: Has this been obhjected to?

The Court: No, go ahead.

A. The only reason I wanted to go out there was a social

contact,

page 241 } By Mr. Wahab:

Q. I am looking at my notes of vesterday, and
one of the first questions Mr. Stant asked you when you were
called as an adverse witness yesterday, he asked when you
first saw the Whitehead car, and your answer was, if I am
stating it correctly, you said that you were well into your
turn when you first saw the car. Isn’t that what the first
question was asked you?

A. I don’t recall.

Q. Can you recall answering in that manner, that youn were
well in your turn when you first saw the car?

A. (Pause) No, the first time I saw a car was down on the
other side of the bridge.




Paul Lambach v. John Bailey 139

Quentin Owens.

Q. You don’t recall making that statement yesterday;
that right?
A. No.

Mr. Wahab: All right, that’s all.
Mr. Taylor: Let me ask you one more question.

RE-DIRECT EXAMINATION.

By Mr. Taylor:
Q. Did you receive any head injury in this
page 242 } accident?
A. Yes, sir.
Q. How long were you unconscious?
A. Two weeks. v
Q. Have you actively flown a plane since the accident at the
controls?
A. No.

- Mr. Taylor: All right, thank you.
RE-CROSS EXAMINATION.,
By Mr. Wahab:
- Q. Have you driven an automobile since the accident?
A. Yes, sir.
Mr. Wahab: That’s all

* * * » *

page 244 }

QUENTIN OWENS,
called as a witness on behalf of the Defendant Lambach,
having been first duly sworn, was examined and testified as
follows:

DIRECT EXAMINATION.

By Mr. Furniss:
Q. Mr. Owens, I want to direct your attention to the even-
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ing of August Tth, 1959, sir. Did you have occasion on that
evening to talk to Paul Lambach?

A. Yes, sir, T did.

Q. Where did that conversation take place?

A. This occurred _on the cornmer of 26th- and
page 245 } Atlantic Avenue in Virginia Beach. :
Q. And what time of the evening was. 1t“’

A. T would say between 11:45 and midnight.

Q. And for approximately how long for a period of time
did you talk to him?

A. (Pause) T would say from about three to five minutes,
sir.

Q. During that conversation you observed Mr. Lambach?

A. Yes, sir, I did. He talked to me and my wife.

Q. And d1d you notice the odor of alcohol on h1s breath?

- A. No, sir, none whatsoever.

Q. Did he otherwise conduct himself and speak in an ah-
normal fashlon at all?

A. No, sir, there was nothing abnormal about his manner
at all. He talked to my wife, oh, two minutes or so and was
very congenial and in no way did he act in any manner out
of place.

Q. From your impression of speal«*m@ to him that evening
could you say whether in your opinion he had been drinking
or was sober?

Mr. Stant: T want to note my e\ceptlon and

page 246 | T’m caught between two people. T want to-object

to this oentleman giving an opinion. Number one,

I don’t think it is proper; and numbel two, if it please your

Honor, there has been no evidence of any 1ntomcat10n at all,

and T don’t think it enters into this case, and that is my ob-
jection to it, your Honor. And T want it noted. - -

The Court: I overrule your objection.

By Mr. Furniss:
Q. Would you answer the questlon?
A. Would you mind repeating that? :

- Q. From your overall observation and discussion with him,
could you tell us whether it appeared to you that he had had
anything to drink or was he sober?

A. T would say Paul was definitely sober.

Mr. Furniss: That is all.
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By Mr. Furniss: '

Q. In your discussion with him, that is, as you were talking
with him that evening were you close enough to have been
able to tell whether he had been d1111k1ng‘?

A. T would say, yes, sir.

Mr. Furniss: That is all.
page 247 } CROSS E‘{AMINATIO\I

By Mr. Wahab:

Q Mr. Owens, you say it was about a quarter to twelve

or twelve o’clock when you talked to Mr. Lambach, is that
correct?

A. Yes, sir.

Q. And you say you were at 24th and Atlantic?

A. No, sir, I didn’t. .

Q. Where did you say?

A. 26th and Atlantic.

Q. 26th and Atlantic.  Were you in a place of business or
on the sidewalk? :

A. I was on the street, sir.

Q. On the street talking with him?

A. Yes, sir.

Q- What was the occasion of your being there talking with
him?

A. My occasion for being there was I met friends at that
corner who had previously returned to my shop which we were
going to trim the window at the Esquire Shop. I don’t know
Paul’s occasion for being there, but he came across the street
and talked to me.

Q. Do you know where he ecame from?

A. (Pause) Approximately I would say that
page 248 } he came from the direction of the Jet Lounge.
It could have been fromh the parking lot or it could

have been from the Jet Lounge.

Q. He came from the direction of the Jet Lounge, is that
correct? '

A. Yes, sir, that is true.

Mr. Wahab: That’s all.
CROSS EXAMINATION.

By Mr. Stant:
Q. What is your occupation?
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A. Owner and manager of the Esquire Men’s Shop at
Atlantic and 25th Street, Virginia Beach.

Q. And how long have you known Mr. Lambach?
~A. Sir, that goes back to cadet days in 1944, when we were
in the service and ran into each other at that time. You must
take into consideration that we have been separated, oh,
from about 1946 to 1954, and which Paul and I have been
back together seeing each other occasionally when his job
allows him to be in the city of Virginia Beach.

Myr. Stant: Thank you, sir, I have no other questions.

* 13 * = .’

page 249 }

3 * *

JAMES K. GREGORY,
called as a witness on behalf of the defendant Lambach, haV-
ing been first duly SWorn, was evammed and testlﬁed as
follows:

DIRECT EXAMINATION.

By Mr. Furniss: ‘
Q. Will you please state your name and address?
A. James K. Gregory.
Q. Where do you live, sir?
page 250 } A. Virginia Beach.
Q. Do you know John Bailey here?

A. Yes, I do.

Q. Have you known him for some time?-

A. Johnny, yes.

Q. And are you acquainted with Mr. Lambach over there?

A. T am, yes.

Q. I want to call your attention spemﬁcallv to the evening
of August the 7th, 1959. On that evening did you have
occasion to see Mr. Ba1le3 ?

A. Yes, he was living with me at that time.

Q. And on that evening did there come a time when vou
and he went out to have somethlncr to eat?

A. That’s right.

Q. And about what time was that?

A. Around 11:30.
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Q. Where were you then?

A. Where did we eat?

Q. Yes.

A. At the Jet Lounge.

Q. About how long would you say yon were at the Jet
Lounge with Mr. Bailey?

A. Thirty, maybe thirty minutes or forty-five
page 251 } minutes.

Q. And on that evening at that same place did
there come a time when you saw Mr. Lambach?

A. Yes, he came in while we were eating.

Q. And about how long would you say you were there with
Mr. Lambach and Mr. Bailey before you left?

A. Well, I didn’t leave with them. He came in about a
quarter to twelve while we were having something to eat.

Q. About how long would you say he was there before he
left?

A. Well, at twelve o’clock or shortly before or close to it,
right around twelve.

Q. Were you with Mr. Bailey and Mr. Lambach during that
period of time while Mr. Lambach was there in the Jet
Lounge?

Al Yes, sir, he JOlnecl us while we were sitting down and he
was standlng

Q. During that time d1d Mr. Lambach have anything to
drink?

A. Not to my knowledge; no.

Q. Well, was he in your presence all the time that he was
there?

A. Yes.

Q. And you say they left there about midnight?

A. About twelve o’clock.
page 252}t Q. Do you know where they were going?

A. Maybe to the American Legion or to the
Officer’s Club at Oceana. I wasn’t sure.

Q. Were you going to meet them anywhere later on?

A. Well, I thought maybe they would come by the house
and pick me up. I was driving a company truck; but they
didn’t do it. I went home.

Q. And at the time you saw Mr. Lambach in the restaurant
did you have a conversation with him:; did you talk to him?

A. Paul? Yes, sir, I did. I believe he said he had been
to the drug st01e and bought some medicine and was going
home.
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Q. And was there any odor of alcohol on his breath at that
time ?

A. No, not that I could smell.

Q. Was there anything about his act1ons, the way he talked
or walked or did anything that was unusual?

A. No, he talked normal.

Q. From your observation of him at that time did he
appear to have been drinking or was he sober?

A. I would say sober.

Mr.
men.

Furniss: That is all. Answer .one of these gentle-

page 253 | CROSS EXAMINATION.

By Mr. Wahab:

Q. Mr. Gregory, you said it was about 11:30 When you ar-
rived at the Jet Lounge, is that correct?

A. That is correct, yes, sir.

Q. And Mr. Balley and Mr. Lambach were already in the
Jet Lounge? -

A. No, Johnny and I went down there together

Q. You went there together? .

A. Yes. And this Paul Lambach came in whﬂe we were
there, A

Q. He was aheady there in the Jet Lounge?

A. Paul? No, no, sir, he came in while we were there.

Q. He came in while you all were there?

A. That’s right.

Q. And did you know him before that time?

A. Oh, yes, for some time.

Q. And you all became engaged in conversation then, is that
right?

A. That’s right, he came up to us and talked. I introduced
him to Johnny and— '

Q. And you all had some conversation about where you

would go after you left the Jet Lounge?

page 254 } A, Well, we were talking and we mentioned the
"~ clubs and so forth.

Q. And they stopped selling beer at the Jet Lounge at that
time?

A. At twelve o’clock they had.
Q. And then you left?
A. We left, yes. _
Q. You left when they stopped selling beer? -
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James K. Gregory.

A. Well, we were eating, not necessarily on - account of
that.

Q. Did you all have anything to drink?

A. I had a beer before I ate; I believe Johnny did too.

Q. Where were you supposed to meet them later?

A. Well, T wasn’t going to meet them. I went home and I
thought they would pick me up there. I was driving a com-
pany truck of Atlantic Cleaners.

Q. While the three of you were together at the Jet Lounge
there was a discussion about leavmcr and meeting somewhe1e
else, was there not? >

A Well, no, now, not definitely.

Q. Dldn’t I undel stand you to say there was a conversatlon
about going to the American Legion Club or Officer’s Club?

A. While we were eating we were talking about
page 255 } the different clubs and so forth.

Q. What was your purpose in going to one of
these clubs?

A. Well, just to carry on a conver sa.tlon.

Mr. Furniss: For the record we want to show an objec-
tion to that question.

The Court : All right, sir.
. ¢

A. You sce, we were in company, us three together, and we
were talking and we just decided that mavbe we mlcrht want
to talk somewhere some more:

By Mr. Wahab: ' ‘

Q. The only purpose of going was to cateh up on your
conversation?

A. That’s right.

Mr. Wahah: Thank you, Mr. Gregory.
Mr. Furniss: No further questions, your Honor.

* * B *

page 258 }
* * *® - %* *
Mr. Taylor: Counsel for the defendant Lambach excepts

to the action of the Court in denying our motion that counsel
for Whitehead be precluded from arguing to the jury any-
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thing about drinking on the part of Lambach on the ground
that there is no evidence of a probative value that Lambach
was drinking. The only evidence from the defendant White-
head to the effect that Lambach was drinking was from one
of Whitehead’s witnesses who testified that she got within

three feet of Lambach while he was in the car
page 259 { and at that time smelled the odor of aleohol. She

could not say that that odor of alcohol came from
the breath of Lambach or whether it came from the breath
of Bailey, the plaintiff, who had previously been in the car and
had just been thrown out of the car. And even if there were
evidence of probative value to the effect that L.ambach had
been drinking there is no evidence at all to the effect that he
was drinking to the extent that it in anyway affected his
faculties or in anyway proximately contributed to the aecci-
dent.

Mr. Stant: Counsel for the plaintiff also joins in that ex-
ception.

Mr. Taylor: Both counsel for the plaintiff and counsel
for the defendant Lambach except to the Court’s action in this
respect in allowing Mr. Wahab to make any reference what-
ever to his arguing drinking on the part of Lambach for the
reasons stated above, and we reiterate our exception to the
ruling of the Court in not declaring a mistrial.

Mr. Stant: T don’t want a mistrial.

page 260 } Mr. Taylor: And counsel for the defendant

Lambach reiterates his exception to the ruling
of the Court in not declaring a mistrial after the evidence
was in simply to the effect that Whitehead’s witness smelled
alcohol in the car, and also the Court should have declared
a mistrial after any mention was made of Lambach drinking,
alleged drinking.

Counsel for the defendant Lambach excepts to the ruling
of the Court in refusing to grant Instruction IT on the
ground that there is plenty of evidence to show that defendant
Whitehead was exceeding the speed limit, and I think the
place where this accident happened would be considered as an
intersection, because there is a paved road leading from the
American Legion Club into the Virginia Beach Boulevard
where this accident happened. And the law is quite clear that
a?yone who exceeds a lawful speed limit forfeits the right
of way.

Counsel for the defendant Lambach excepts to the action

of the Court in refusing his Instruction IX on the
page 261 | ground that had the defendant Whitehead been
keeping a proper lookout he could easilv have dis-
covered the peril of defendant Lambach or certainly by the
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exercise of reasonable care Whitehead could have discovered
the peril of Liambach, and the question as to whether or not
Whitehead had an opp01tun1ty to have avoided the accident
after he should have discovered Lambach’s peril should have
been submitted to the jury.

This is all the more true because the defendant Lambach
was in an obvious position of peril from which he could not
extricate himself, and the test is, under the last clear chance
doctrine, not Whethe1 or not Whitehead saw the defendant in
time to avoid the accident, but whether or not he should have
seen defendant Lambach in time to have reasonably avoided
the accident, because Lambach was in a position of peril
from which he could not extricate himself.

The recent Virginia case of ........ v. Greer is authority
for the position of counsel for Lambach.

Counsel for the defendant Lambach excepts to

page 262 + the action of the Court in refusing to grant

Lambach’s Instruction X on the ground that the

law is well settled that where a person comes up to an inter-

section or a turning point and sees traffic that is of sufficient

distance away as to lead a person of ordinary prudence to

believe that he could make the turn in safety, he has the right
to proceed with his turn.

The case of Umberger against Coop, decided by the Su-
preme Court of Appeals of Virginia is authority for this
proposition of law.

Counsel for the defendant Lambach excepts to the action
of the Court in not granting its Instruction XTI on the ground
that it properly and correctly sets forth the law and is ap-
plicable to the facts in this case, and its instruction is based
on Virginia law. The exact citation of the case on which this
instruction is based is not available to counsel at this time.

Counsel! for the defendant Lambach excepts to the action

of the Court in refusing to grant Instruction XTI
page 263 } on the ground that it properly sets forth the law
applicable to the case.

Lambach testified that as he approached this intersection
he saw lights on automobiles approaching him from the west
and at a sufficient distance as to lead him to believe that he
could cross or make the turn in safety. He stated that at the
distance these lights were from him he could not judge the
speed of the car but he thought that they were of sufficient
distance away to allow him to make the turn in reasonable
safety, and due to the unexpected and excessive speed of de-
fendant Whitehead he was unable to complete the turn before
being struck.
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The position of counsel for Lambach in this connection
is that if Lambach were guilty of any negligence at all it
consisted only of misjudging the speed of the approaching
car of the defendant Whitehead or misjudging the distance.
The Whitehead car was away from him at the time he ob-
served it, and certainly the law did not require Lambach to

keep a continuous lookout for this approaching
page 264 } vehicle after he had determined in his own mind

that the car was far enough away for him to make
the turn in reasonable safety.

Counsel for the defendant Lambach excepts to the action
of the Court in refusing its Instruction XIIT on the ground
that the instruction properly sets forth the law; and counsel
for defendant Lambach adopts the language used in except-
ing to the action of the Court in refusing Lambach’s Instrue-
tion XIT insofar as the same is applicable to this instruction.

Counsel for defendant Lambach excepts to the action of
the Court in refusing Lambach’s Instruction XIVA on the
ground that the Supreme Court of Appeals of Virginia has
said time and time again that mere inadvertance, lack of
attention or failure to skillfully operate an automobile does
not constitute gross negligence, and if the Defendant Lambach
were guilty of any acts of omission or commission it simply
consisted of his failure to operate his car skillfully or to
inadvertance or lack of attention.

I want to except to the action of the Court in

page 265 } refusing Instruetion XIV in view of the fact that

there was evidence by the defendant Whitehead

to the effect that the defendant Lambach made a sharp or

short left-turn and the jury in the absence of that instruction

could easily conclude that Lambach was making an improper
tarn.

(The Court and counsel whereupon returned into the Court
room; the Court read the instructions to the jury; counsel
for the respective sides made their arguments to the jury
after which the jury retired into the jury room to consider
their verdict and returned with the following:) ‘“We, the
jury, find for the plaintiff against both defendants Whitehead
and Lamback as charged; ordinary negligence in the casé of
Whitehead and gross negligence in the case of Lamback, and
set the damages at the sum of twenty-seven thousand, five
hundred dollars ($27,500.00). - - :

(Signed) JUSTUS P. WHITE,

Foreman.?”’
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STIPULATION #3.
Bailey v. Whitchead.
3/16/60.
H W. M.

My name is Thomas W. Howard. I am 17 years old and
live at 104 Holladay Rd.—Virginia Beach. On Friday, August
7 at about midnight I was driving East on Laskin Rd. (Rt 58).
In the car with me was Jay Fyfe—Ralph Love—Ray Colony
and Bruddy Bailloe, 53rd St Va Beach. When I was about
up to Linkhorn Park School I was driving about 55 mph in
the right or outside lane. I passed a white Rambler around
the bowling alley. Then when opposite the school a Chrysler
passed me on my left. I think the Chrysler was going 60 or
65 mph. I maintained a speed of about 55 and the taillights
of the Chrysler were going away from me and were getting
dimmer. When I got to the bridge I saw the tail lights on the
Chrysler go out and an instant later I saw the underside of
the Chrysler that had passed me. I slowed down and stopped
my car. All of us got out. The Chrysler was lying on its left
side. —Jay—Bruddy—myself and some man who spoke with
an Jtalian accent set the Chrysler on it’s wheels. - When the
Chrysler lay on its side it lay at approximately a 60° angle -
to the curb and next to a triangle. I did not see the headlights
of the Dodge involved in this collision and did not see the
Dodge at all before impact. I did not hear the crash. Stanley
“Sandy’’ Cunningham, who was with Luida Snow arrived
on the scene very quickly after we got there. After that a
number of people arrived at the scene. '

'STIPULATION #4.
Bailey v. Whitehead.
3/16/60. N |
| H. W'.. M.
Virginia Beach, Virginia

August 20, 1959
9:200A. M.
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I am THOMAS W. HOWARD, III, age 17, white male,
single, and reside at 104 Holladay Road in Virginia Beach,
Virginia. On August 7th, 1959, at about 12:00 midnight, or
slightly before, I was driving my father’s 1957 Oldsmobile
Kast on Laskin Road in Virginia Beach, or rather about one
mile West of Virginia Beach City limits. We had attended
a football game that evening and were on the way home.
Seated beside me was Buddy Bailloe of 403 53rd Street, and
beside him on the front seat was Jay Fyfe who lives on Roft
Lane in Bay Colony. As we neared the American Legion Club,
and were perhaps one mile West of it, I was passed by a 1959
Chrysler. At that time I was traveling at a speed of ap-
proximately fifty-five miles an hour. I would estimate that the
Chrysler was traveling about sixty or sixtv-five miles an hour
when he passed. I maintained my speed at fifty-five miles
an hour after the Chrysler had passed my car, but the
Chrysler was still pulling away, easily traveling in excess of
the posted speed limit. T watched the tail lights of the
Chrysler gradually growing dimmer as the distance between
us widened. Finally, T lost sight of the tail lights. I eon-
tinued Eastward, and after a short duration of time, I noticed
a light ahead, on the road. Upon approaching closer I saw
that it was an overturned car, on fire. The car was lying on
its left side, facing Southeast, in the outside Eastbound lanc
of Laskin Road. The front third of the vehicle was up upon
the curb which extends along the South side of the road. 1
stopped my car, and we got out and ran over to the Chrysler.
There were four bovs in the Chrysler. I noticed another man
come up about that time. I do not know his identity, but he
helped us turn the Chrysler upright and extract the four boys.
We laid the four boys down on the grass along the side of the
road.. James Cunningham, of 210 Oriole Road, had also
stopped when he saw the scene,and had helped us upright the
Chrysler. I noticed the other vehicle, a Dodge sedan, up-
right, facing Northwest in the inside Eastbound lane of
Laskin Road, about one hundred feet Kast of the where
the Chrysler had come to rest. I went over to the Dodge
later, and found one man inside. I understand there had
been another person in the Dodge, but someone must have
gotten him: out before I went over to the vehicle. We stayed
there until the police and emergency rescue squad a1:171ved.
The police asked me for my name and address, but did not
question me. I did not look to see if the Chrysler had left
any skid marks. I did not detect the odor of alcohol on any
of the occupants in the Chrysler, although I was close to them
and even attempted to see if anyone had ’phe odor of alcohol
upon their person. Actually T cannot estimate the speed of
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the Chrysler when the collision took place, nor relate the
actions of the two drivers, for I was not upon the scene until
the accident had already occurred.

STIPULATION #5.
Bailey ». Whitehead.

3/16,/60.
H W. M.

8-12-59.

I am Thomas W. Howard, age 17, of 104 Holladay Rd.,
Virginia Beach, Va. On Aug 7, 1959 at about 11:45 P. M. I
was driving my fathers car east on Laskin Rd. I do not re-
member whether I stopped for the light at Hilltop. When I
was about at the playground on the west side of the Linkhorn
Park School T was in the right hand lane going about 55
M. P. M. when a Chrysler passed me in the left lane. I had
passed a Nash rambler about at the bowling alleys & there
was no other traffic, other than these three cars, headed east.
At the time the Chrysler passed me he was doing about 60 or
65 M. P. H. When he passed, I did not notice which lane he
drove in afterwards. It must have been foggy for the tail-
lights of the Chrysler pulled away & then disappeared. As
I approached the bridge, I saw the bottom chasis of a car
& saw flames coming from it. I stopped, went to it, and found
the Chrysler that had passed me, turned on its left side. It
was on the curb to the right hand side of the road. I did not
sec the collision & I did not hear it. The other car in the
accident was down the road, east of the Chrysler, in the left
lane of easthound traffic & touching the island. It was facing
north with its front touching the island. I did not hear any-
one say anything about what had happened. They were all
complaining of injuries. I did not see the Dodge or its head-
lights before the accident. I tried to smell alcohol on Lam-
beck & on one of the fellows in the back seat of the Chrysler,
but I did not smell any alcohol.

Refused to sign.

Wit: R. M. Furniss
A Copy—Teste:
H. G. TURNER, Clerk.
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