


IN THE 

Supreme Court of Appeals . of Virginia 
AT RICHMOND 

Record No. 5180 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on 
\Vednesday the 20th day of April, 1960. 

GARNETT ODELL DUDLEY COFFEY, Plaintiff in Error, 

against 

COMMONWEALTH OF VIRGINIA, Defe11dant in J~rror. 

From the Circuit Court of Rockbridge County 

Upon the petition of Garnett Odell Dudley Coffey a writ 
of error and sU1persedeas is awarded hi1h to a judgment 
i·endered by the Circuit Court of Rockbridge County on the 
25th day of Fehrua1;y, 1960, in a prosecution by the Common
wealth against the said petitioner for a misdemeanor; but said 
suversedeas, however, is not to operate to disclrnrge the pe
titioner from custody, if in custody, or to release his bond 
if out on hail. ' 
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RECORD 

* * ~: 

page 8 r INSTRUCTION 1. 

The Court instructs the jury that the burden is not u1~on 
the Commonwealth to prove that while the accused, G-anH:i~t 
Odell Dudley Coffey, was driving the automobile involved in 
this case, that he, the said Garnett Odell Dudley Coffey, was 
under the influence of i11toxicants to such an extent that his 
abilitv to drive with safetv to himself and others ·was therebv 
rnate1~ially impaired. The''test to be applied in this case is no't 
merely the ability of the driver to operate the ,automobile with 

"Safety to himself and others, but whether or not he ·was 
under the influence of intoxicants at the time he was driving 
the said automobile. 

\i\TM. S. M. 

page 9 r INSTRUCTION 2. 

The Court instructs the jury that "any person ·who has 
drunk enough alcoholic beverages to so affect his manner, 
dispostiion, speech, muscular movement, general appearance 
or behavior, as to be apparent to observation, shall be 
deemed to be under the influence of intoxicants.'' 

vV:M. S. M. 

page 10 r INSTRUCTION 3. 

The Court instructs the jury that if they believe from the 
evidence in this case beyo1id a reasonable doubt that the ac
cused, Garnett Odell Dudley Coffey, on the 15th day of 
August, 1959, 'within the County of Rockbridge, did dTive and 
operate _a motor vehicle on the public streets or hig·hways 
while under the influence of self-administered intoxicants, 
he }Javing previously been convicted of a second offense with- . 
in ten years thereof, the11 it is the duty of the jury to find the 
accused, Garnett Odell Dudley Coffey, guilty as charged in the 
warrant in this case and ascertain and fix his punishment by a 
fine or not less than: $100.00, nor moTe than $1,000.00, and by 
imprisonment for not less than one month nor more than one 
year. 

WM.S.M. 
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page 11 r INSTRUCTION 4. 

The Court instructs the jury th~t the credibility of the 
witnesses in a cas·e is a matter exclusively for the jury to 
determine, and the la·w is that ·where witnesses in a case 
testify opposite to each other, the jury is not bound to Tega.rd 
the weight of the evidence as equally balanced, but the jury 
have. the right to determine from the appearance of the wit-
11esses on the ·witness stand, their maimer of testifying, 
their apparent inte11igence, their relationship to the parties, 
if any, their interest in the case, if any, and from all of the 
other surrounding facts appearing at the hial, which of the 
said ·witnesses are more worthy ·of credit and to give credit 
accordingly. 

WM. S. M. 

page 13 r INSTR.UCTION D-l. 

The Court instructs the jury- that the defendant's plea of 
not guilt>T is a denial of every charge against him, and the 
burden of proof rests npon the Commonwealth throughout 
the case and i1ever shifts. To bear the burden of proof the 
Commonwealth by competent evidence must prove the defend
ant's guilt beyo11d a reasonable doubt of a crime, and every 
material element thereof, as charged. 

The defendant does not have to prove his innocence, nor 
does he ha\7e to prove the truth of his defense or of any 
fact: for all that is necessary to entitle him to an acquittal 
is that from the evidence as a ·whole, or lack of evidence, theTe' 

·is raised in foe mind of the jury a reasonable doubt of his 
guilt. · 

To warrant a conyiction of the defendant the facts proven 
nrn~t l1ot only be consistent with his guilt but be inconsistent 
with his innocence and exclude every reasonable hypothesis of 
his innocence. 

Proof of the defendant's· guilt by a mere prepo11derance of 
evidence, or by evidence that raises in the mind of the jury 
only suspicion of guilt however strong, or by evidence that 
for any proper reason falls short of satisfving the jury of his 
guilt beyond a reasonable doubt, is insufficient to warra11t a 
conviction. 

If the jury have a reasonable doubt of the defendant's 
guilt upon the case as a whole or upon any material element 

• 
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thereof, they should give him the benefit thereof and acquit 
him. 

WM. S.M . 

• • • 

page 14 r INSTRUCTION D-3. 

The Court instructs the jury that if the evidence as a whole 
is susceptible of two or nrnre. reasonable interpretations, one 
of which is consistent with the innocence of the defendant, 
the jury in.ay not arbitrarily adopt that interpretation which 
incriminates him, but it is their duty to adopt the interpre~a
tion of innocence, and to find him not guilty. 

WM. S. M. 

page 15 r INSTRUCTION D-4. 

The Court instructs the jury that the burden is upon the 
Comm01nvealth to p1~ove beyond a reasonable doubt that the 
defendant was under the influence of intoxicants while he was 
operating his vehicle and when the accident happened. His 
condition subsequent to the accident or at the time of his 
arrest or subsequent thereto is immaterial. 

Therefore, even though you should believe from the evi
dence that the defendant was under the influence of intoxicants 
at the time of his arrest and at the time be was examined by 
a physician, yet unless you believe beyond a reasonable doubt, 
from competent evidence produced by the Commonwealth, 

'that the defendant was under the influence of intoxicants while 
opera.ting his vehicie, you must find him not guilty. 

WM. S. M . 

• "' 
page 34 ~ 

"' * * 
I 

This day came the Attorney for the Commonwealth and 
the defendant, by Counsel, and the Court having heard the 
arguments of Counsel on December 22, 1959, to set aside 
the verdict of the jury rendered in this cause on November 
24, 1959, and now having maturely considered the motion doth 

4 . , 
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overrule the motion of the said defendant made on November 
24, 1959, as aforesaid; it is therefore, 

Ordered by the Court that the said Garnett Odell Dudley 
Coffey be and he hereby is assessed with a fine of One Hun
dred Dollars ($100.0n) and sentenced to jail for a period of 
thirty (30) days, the judgment of the jury as ascertained on 
November 24, 1-059. • 

Thereupon the defendant, by Counsel, moved the Court for 
a stay of Execution of the' said sentence in order to apply 
for and perfect a ·writ of Error and 8'u;persedea,s from the 
Supreme Court of Appeals of Virginia, and the Court dotl1 
grant said motion and doth order and direct that the said 
Garnett Odell Dudley Coffey appear before this Court or 
Judge thereof on or before the 25th day of April, 1960, to 
accept and abide by this Judgment of the Court in the event 
the same shall not have been suspended by the Supreme 
Court of Appeals of Virginia or one of its .Justices. 

It is further ordered bv the Court that the bond as here
tofore entered into and aclrnowledged by the said accused and 
his suretv be and the same is still in full force and effect. 

And tliis cause stands continued. 

VlILLIAM S. MOFF'ETT, .Jr., Judge. 

2/25/60. 

• • 

page 35 ~ 

• • • 

NOITCEOFAPPEALANDASfilGNMENTSOFERROR 

To the Clerk of the Circuit Court of Rockbridge County: 

Counsel for Garnett Odell Dudley Coffey, the defendant in 
the above styled case in the Circuit Court of Rockhridg·e 
County, Virginia, hereby gives notice of Appeal from the 
Order entered in this case on Fehruar:v 25; 1960, and sets 
forth the following assignments of error. 

I. 

The refusal of the Court to strike the evidenre when the 
Commonwealth rested its case, for the reason that the evi
dence· ~vas wholly inadequate and insufficient to support the 
charge. 
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II. 

The refusal of the Court to strike the entire evidence and 
render final judgment for the defendant, for the reason that 
the evidence was wholly inadequate and insufficient to be sub
mitted to the jury. 

III. 

The refusal of the Court to set aside the verdict of the 
jury, for the reason that the same ·was contrary to the evi
dence. 

PA UL A. HOLSTEIN 
Counsel for Garnett Odell 
Dudley Coffey, defendant. 

Filed in the Clerk's Office· of the Circuit Court at Rock
bridge County, Virginia on the 11 day of March 1960. 

ELLEN D. TOMLINSON, D. D . 

• 

page 36 ~ 

* 

NOTICE. 

To: Charles H. Davidson, Jr. Attorney ·for tJ1e Common
·wealth for Rockbridge County, Virginia. 

You are hereby notified that on J\farch 17, 1960, at 10 :00 
o'clock A. M., pursuant to Sectim1 8-487 of the 1950 Code of 
Virginia· and the amendments thereto, Counsel for the de
fendant will appear before the Judge of the Circuit Court of 
Rockbridge County, in the Courthouse thereof at Lexington, 
Virginia, and will tender to the .Judge of said Court, a state
ment in writing of: tbe facts proved at the trial of this case, 
and will move the Court to give a certificate of the facts and 
that the same shall he made a part of the record. 

PA UL A. HOLSTEIN 
Counsel for Garnett Odell 
Dudley Coffey, defendant. 
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I accept due and timely service of this Notice. 

C. H. DAVIDSON, JR. 
Attorney for Commonwealth for 
Rockbridge County, Virginia. 

Filed in the Clerk's Office of the Circuit Court of Rock
bridge County, Virginia on the 11 day of :March 1960. 

ELLJ!JN D. TUMLINSON, D. C. 

page 37 ~ 

STA'J:Jij:MENT OF FAC'J1 S. 

This case was tried before a jury in the Circuit Court of 
Rockbridge County, Virginia, on the 24th clay of November, 
1959, 01i appeal from the Rockbridge County Court, on two 
warrants; one charging- the defendant with operating a motor 
vehicle ·while under the influence of self-administered in
toxicants or chuQ:s, he having been previously convicted, to-wit, 
on l\{arch ll, 1958 of a like offense, and one charging him with 
operating a motor vehicle upon a public J1ighway in-a reckless 
manner. 

\\7ith the concurrence of the Attornev for the Common
wealth, of the defe11dant and of the Co~n·t, it was Ordered 
by the Court that the defendant be tried upon both cJ1arges. 

Upon his arraignment, the defendant entered a plea of 
Not Guilty to tbe charges as contained in each of the said 
warrants. 

At the conclusion of the evidence presented bv the Com
monwealth, the defendant moved the Court to strike the evi
c1ence for the reason that the evidence was whoJly inadequate 
and insufficient to support the charges i11 each of the said 
warrants. 'J:he Court, after JwaTing· argument on the l\fotion. 
overruled the same and the defendant excepted, and stated 
in the record his· grounds for said exception . 

.At the conclusion of the evidence presented by the defend
ant, and both the Commonwealth and the defendant havirn~· 
.rested, the defendant again moved the Court to strike the 
evidence and to render final judgment for the defendant, 
for the reason that the evidence was wJ1olly inadequate :rnd 
insufficient to be submitted to the jury. The Court, after 

Jrnving heard argument on the Motion, overrnl0d 
page 38 r the same, :md the defe11dm1t excepted.and stated in 

the record, his grounds for said exception. 
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l'roope,r C. B. Colonna., 

The jury returned the follo·wing verdicts: 

"We the jury find the defendant not guilty of reckless 
driving as charged in the warrant. 

· LEONARD F. MILLER, Foreman." 

""We the jury find the defendant guilty of driving a motor 
vehicle while under the influence of self-administered in
toxicants as charged in the warrant and fix h\s punishment 
at a fine of $100.00 and thirty days in jail. 

LEONARD F. MILLER, Foreman." 

The defendant moved the Court to set aside the verdict of 
the jury convicting him of the charge of operating a. motor 
vehicle while under the influence of self-administered into
xicants, for the reason that the same was rontrary to the la\Y 

and the evidence in the case. 
On the 22nd day of Deceniber, 1959 argument was heard 

by the Court on the defendant's Motion to set aside the ver
dict of the jury. 

On the 25th day of February, 1960 the Court overruled the 
defendant's Motion, and the defendant excepted for the reason 
that the verdict ·was contrary to the law and the evidence in 
the case, and was without evidence to support it. 

EVIDENCE PRESENTED BY THE COl\fMON"'iVEALTH. 

TROOPER C. B. COLONNA, 
the arresting officer, testified that on August 15, 1959, at 3 :55 
o'clock p. m., he was called to investigate an accident which 
had orcnrred at or about 3 :15 o'clock p. m. on Route #714, 
about 2.3 miles south of Fairfield in RockbridQ·e Countv. H 0 

Hrrived at the scene at 4 :10 o'clock p. m. and found a 1952 
mo<'lel Studebaker pirk-up truck which lrncl run off th0 roHd 
Hnd over an embankment into a field. He found the defend-

ant sitting dO'ivn, and the defendant admitter1 Jrn 
page 39 ~ vvas the drive11 of the truck. The defrncfant PX-

plained that an approaching truck harl struck the 
left side of his 'truck forcing him off the road. The Trooper 
smelled alcohol on the defendant's breath. The Trooper waR 
of the opinion that the defendant was under the inf1u011ce of 
intoxicants because he was unsteady on his feet and "·Rs jn_ 
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Dr. F. A. Fed.dema11,. 

coherent in his spe.ech. \Vhen questioned, the defendant denied 
having anything to drink, a11d stated "I do not drink whiskey 
and I hate people that do." The Trooper observed that the 
defendant had suffered an injured arm and shoulder and his 
shirt was covered with blood, all of which was apparently 
caused by the accident. 

rrhe Trooper further testified as to the measurements he 
had made of the tracks made in the road by the defendant's 
truck. 

The Trooper drove the defendant to the hospital for treat
ment of his injuries. At the hospital the defendant stated that 
he had brushed his teeth with alcohol and later stated that he 
had consumed a glass of vinegar. The Trooper advised the 
defendant that l1e had the right to take a blood test. 

The Trooper admitted that he did not know the exact time 
of tJ1e accident; that it had been reported to him that it had 
occurred about 3 :15 o'clock p. m.; that he did not arrive at the 
scene of the accident until about one hour later. He also 
ndmitted that he did not know whether the defendant had 
lwcn drinking while actually operating his truck, and that he 
did not kno'lv wlJat the defendant's condition was, ·with refer
enre to drinking, prior to and at the time of the accident. 

It was stipulated by counsel that the defendant had been 
previously convicted of a similar offense in March of 19:58. 

DR. F. A. FEDDEMAN, 
the next witness called by the Commonwe11lth, testified that 
he exami11ed the defendant several hours after the accident. 
His examination was made at the hospital. The defendant 
liad suffered injuries which consisted of facial brush burns, an 
injured left arm which was swollen and an injured nose. He 

detected the strong odor of alcohol. The defendant 
page 40 ~ stated that he had been drinking vinegar. Later 

he stated he had been drinking camphor or rock 
candy solution. He also said he had had nothing to drink for 
four days. The defendant's shirt was bloody which was 
apparently caused by an injury received in the aecident. 
The Doctor's definite impression was that the defendant was 
nnder the influe11ce of intoxicants. The defendant's eyes were 
bloodshot and his face was fiuslied. The Doctor admitted 
that he did not know whether the defendant was drinking 
while he was actually operating the truck, aJ1d that he did 
not know what the defendant'-s condition was, with refer<.>nce 
to drinking, at the time of the accident or prior thereto. 
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A. M. il1ackey-D. C. Teaford-Gity Agnor-Catheirine 
Lang-C. M. Caniper. 

A. M. MACKEY, 
the third and only other witness called by the CornmoffwN11th, 
testified that the accident happened sometime during the 
middle of the afternoon. He talked with the defendant after 
the accident and before the Trooper arrived on the scene. 
He did not see the defendant take anything to drink. The 
r1efendant was sitting in the shade of a tree. He was closer 
than 12 feet from the defendant and was in a position to ob
serve his condition. He could not tel1 tl1at the defendant 
had been drinking. The defendant explained that an ap
proaching truck had sideswiped him. One of the defond:rnt 's 
sons brought two pints of whiskey ont from under a fence 
am1 gave them to his mother. 

THJ1J COJ\Ll\f ONV\TEALTH RESTED ITS CASE. 

EVIDENCE PRESENTED BY THE DEFENDANT. 

D. C. TEAFORD, 
testified that he was intimatelv acquainted ·with the defendant. 
Between l :00 o'clock and 1 :30 o'clock p. m. on August l:S, 
1959 he saw the defendant at Harper & AQ,·nor's feed store 
in Lexington. The defendant purchased turnip seeds. He 
shook hands ·with the defendant ana they eng·agw1 in ('01ffer
sation. He smelled no alochol on the defernlant and could 
not tell that he had been drinking. 

GUY AGNOR, 
the owner and manager of Harper & Ag·nor food store testi
fied that on Awn1st 15, 1959 at about 1 :30 o'clock p. rn. he 

sold the defendant turnip seeds. He lrn:--1 k1w\rn 
page 41 ( the defendant intirnatelv. He smelled no alcohol on 

him and observed nothing ·which would have lead 
him to believe tlJat the defendant ·was drinking. 

MRS. CATHERINE LONG, 
R sister of t.he defendant, testified that he en.me to her home 
on August 15, 1959 at about 2 :30 o'clock p. m. The defendant 
visiter1 with her for about ten rninntes. She smelled no alcohol 
on him. He positively was not drinking. 

C. M. CAMPER, 
tl1e owner and operator of a general merchandise store, 
testified that the defendant came by his store on his way to 
Rockbridge Baths and purdrnsed one dollar's worth of 
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.Goldie Plogger-Mrs. Cha,rles Graves-Virgi11;ia Coffey-
Mrs. Garnett Coffey. 

gasoline. This was between 2 :30 and 3 :00 o'clock p. m. He 
had known the defendant since he 'vas a small bov. He could 
not tell whether the defendant was drinking. ·'He did not 
particularly observe or pay attentfon to the defendant while 
in his store. 

MRS. GOLDIE PLOGGER, 
the mother-in-law of the defendant, testified that during the 
afternoon in question, the day of the accident, the defe11dm1t 
came to ber house at Rockbridge Baths at about 3 :00 o'clock. 
She smelled no· alcohol. He was not drinking. The defend
ant's "6fe and t11ree children left the house a few minutes 
after 3 :00 o'clock in an automobile and the defendant followecl 
in his truck. 

MR.S. CHARLES GRAVES, 
a sister-in-law of the defendant, testified that she was <It l\frs. 
PJogger 's house when the defendant came there on August 
15, J 959 at about 3 :00 o '·clock p. m. She smelled no alcohol 
:rnd he was not drinking. He and his wife and t11eir three 
children left Mrs. Plogger 's a few minutes later. Mrs. 
Coffey, the defendant's wife, drove her automobile with the 
children in it and the defendant followed them in his pick
up truck. 

VIRGHHA COFFEY, 
the 14 year old daughter of the defendant, testified that in 
the afternoon of the dav her fatber had the accident, 11er 
father came to her grand1~other 's house. He was not drin.1dnc:?.·. 
\i\T11e11 they left, sl~-e rode in her mother's automobile in the 
front seat and her two brothers rode in the back seat. Her 
father followed in his truck. Slrn looked back several times 

and saw him following. Neither the automobile nor 
pRge 4-2 r the truck stopped any place before the accident, 

except before entering the highway. As her 
mother drove down Mackey's Lane a big trurk rame towards 
t11em and forced her mother off the road. The two bovs in 
the back seat screamed ''He hit daddy.'' · 

MRS. GARNETT COFFEY, 
the wife of the defendant, testified that she and her three 
children were visiting her mother at :Rockbridge Baths, on 
the afternoon of Aug1ist 15, 1959. Her husband came there ;:it 
3 :00 o'clock. He was 110t drinking. A few minutes 1Fd0r 
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Randolph Coffey-Garnett Odell Dudley Coffey. 

she and the three children left her mother's house and started 
for home. Her husband followed in his pick-up truck. They 
stopped nowhere except just before entering the highway. As 
they went down Route #714 (Mackey's Lane) she observed 
her husband following her automobile in his truck about three 
car lengths behind. An approaching truck forced her off the 
road. After it passed, the children screamed "He hit daddy." 
She and her son Randolph, walked up the road to where the 
truck had gone over the embankment. She found her husband 
was injured and left her son to look after him ·while she went 
for assistance and to call a State Trooper. Later her son 
gave her two pints of whiskey, one of which had been opened 
and a small portion taken out; the other bottle remained 
sealed. She surrendered both bottles to the Trooper. 

RANDOLPH COFFEY, 
the 12 year old son of the defendant, testified that when his 
daddy came to his grandmother's the afternoon of the acci
dent. his daddy was not drinking. Soon after that thev left. 
As they were going down Mackey's Lane a large truck forced 
them off the road. He looked back through the rear window 
of the automobile and saw the truck strike his daddv. He 
and his 9 year old brother both screamed and yel1ed ''He 
hit daddy.'' He and his mother went to help his daddy. His 
mother told him to look after his daddv while she called a 
State Trooper. He found his daddy l}rin~: on the ground. 
He found two sealed pints of whiskey in the truck. He 
opened one of the nints with a knife and ~·ave his fladdv a 
drink, because he thought it would help him. He ]mo seen 

his mother do the same for his sister 011e time 
page 43 r ·when she was avvful sick. B0fore thP Troo1J0r 

came he hid the two nints under the feiwc. He 
dio not know why: and his daddy did not tell him to hide 
tl1em. He later gave the two pints to his mother. 

GARNETT ODELL DUDT,BY COFF~Y. 
the defenclant. an uneducated man 37 vears of ag·e. testified 
that he had had nothing to drink during the time he drove his 
truck and before the accident ouring the afternoon of Ang·ust 
15. 1959. He had been to Lexington to buv turnip seeds. and 
while there bought two pints of whiskev which were sealed at 
the time of the accident. He later visited with his sister; 
then stopped at Camper's store.: then drove to l1is rnother-in
law's home at Rockbridge Baths. He arrived there at 3 :00 
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Garnett Odell Dudley Goff ey. 

o'clock p. m. A few minutes later, his wife and three children 
left in her automobile and he followed in his truck. He con
tinued to maintain a distance of approximately three ,car 
lengths behind his wife. As they were' driving down Mackey's 
Lane, a large truck, unidentified, forced his 'lvif e off the road, 
and then struck the left side of his truck forcing him off 
the road. Up until that time, he positively had had nothing to 
drink. He remembered nothing until he regained conscious
ness at the hospital and was talking to a colored orderly. 
He remembered nothing of his conversation with the State 
Trooper or with the Doctor. Except for his prior conviction 
of a similar offense in March of 1958, he, the defendant, 
had never been in any other trouble. 

THE DEFENSE RESTED. 

It is stipulated that the foregoing is a correct statement of 
the facts proved in the case of Commonwealth of Virginia v. 
Garnett Odell Dudley Coffey, tried in the Circuit Court of 
Rockbridge County oil the 24th day of November, 1959. 

C. H. DAVIDSON, JR. 
Attorney for the Commonwealth 
for Rockbridge County. 

PA UL A. HOLSTEIN 
AttOTney for the Defendant. 

Filed in the Clerk's Office of the Circuit Court of Rock
bridge County, Virginia on the 23 day of March 1960. 

ELLEN D. TOMLINSON, D. C. 

page 44 r Virginia: 

In the Circuit Court of Rockbridge County, March 17, 1960. 

To: The Clerk of the Circuit Court. 

The foregoing is certified as a correct statement of the 
facts proved in the trial of the case of the Commonwealth of 
Virginia v. Garnett Odell Dudley Coffey, on the 24th day of 
November, 1959. 
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Given under my hand this 24th day of March,. 1960. 

* 

vVM. S. MOFFETT, JR. 
Judge of the Circuit Court of 
Rockbridge County. 

* * * 

A Copy-Teste: 

H. G. TURNER, Clerk. 
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