


IN THE 
' , .' 

Suprem~ Cou>~ of .Appe~ls of Virginia 
AT RICHMOND 

Record No. 5170 .. 

VIRGINIA: 

In the Supreme Court of Appeals held at the. Supreme 
Coitrt of Appeals 'Building i:µ the City of Richmond on''Thur~-
day t~e 3rd day o~ Ma.rcli', 1960. · · · ' · 

In Re: Petition of Arthur Gonzales, et al., for Referendum 
to Adopt County Executive Fbrm of Government. · 

.. ,. • t- t ' • 

From the Circuit Court of Washington County 
- .• ·1 ·· ,. ~.. ·: 

Upon the petition of Arthur GoI,J.zales and others an appeal 
is awarded them frorri an ·orde:i;· entered by the Circuit Court 
of Washington Cofrnty on 'the 15th day of October, 1959, in a 
certain proceeding then therein depen~ing entitled: Petition 
for Referendum to Adopt County Executive Form of County 
Government; upon the petitioners, or some one for them, 
entering into bond with sufficient security before the' clerk of 
the said circuit court il) the p~.nalty o{ three )mndred dollars, 
with condition as the law directs. · · 
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page 192 ~ 

• .. • • • 

REPORT. 

Now come Dorothy B. Boucher and James R. Edmondson 
and respectfully report unto Your Honor as follows: 

1. That to the best of their information and belief there 
are 8182 duly qualified, registered voters in Washington 
County, Virginia, and ten per cent of this number would be 
818, . I 

2: Tha.t to the best of their information and belief there are 
signatures of 895 qualified and registered voters on the peti
tion :filed herein. 

3. That they have not embraced in this report the petitions 
for removal filed herein, some ·of the signatures on same 
being included in the 895 signatures reported above and some 
being not included therein by reason of. n·ot having paid poll 
tax or not being registered. 

4. That they have been unable to verify 70 signatures on 
said petition. 

Given under our hand this the 4th day of September, 1959 . 

Filed Sep. 4, 1959. 

;: •/ 

• • 
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• • 

. DOROTHY B. BOUCHER 
JAMES R. EDMONDSON 

LUCILLE VAN DEVENTER, 
Deputy Clerk 

Circuit Court 
. W.ashin-gton County, Va . 

• • • '·,·:··. 

• • • 
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This matter came on again to be heard on September 5, 
1959. 

Present: Ralph Brumet, Esq., Counsel for Petitioners, 
Arthur Gonzales and others. 

George B. Kreger, Esq., Counsel for Robert G. 'Wyatt and 
others, 

who move the Court to have their names withdrawn from the 
petition heretofore filed on July 7, 1959. 

It appearing that the report of Dorothy B. Boucher and 
James R. Edmondson, Special Commissioners, was filed here
in on September 4, 1959. 

Thereupon, the Court ii1quired of Ralph Brumet, Esquire, 
counsel for petitioners, and George B. Kreger, Esquire, 
counsel for Robert G. ·wyatt and others, if there were any 
exceptions to the report of the said Commissioners, Boucher 
and Edmondson, and each replied there were no exceptions. 

Thereupon, George B. Kreger moved the Court, on hehalf 
of \Vyatt and others, that their names be withdrawn from the 
initial petition filed herein on July 7, 1959. 

Thereupon, Ralph Brumet, attorney for petitioners, moved 
the Court that in event the Court permitted George B. 
Kreger 's clients, \Yyatt and others, to. withdraw their names, 
that thereupon, he moved the Court, on behalf of petitioners, 
that petitioners be permitted to add certain other names to the 

'petition. The Court makes no ruling upon these motions at 
this time. 

page 200 ~ Thereupon, it was stated by Mr. Brumet that if 
he was entitled to an election, as provided by 

law, that it was agTeeable that the issue be submitted to the 
voters at the coming general election to be held on N ovem
ber 3, 1959, rather than at a special election theretofore, but 
in the event, for any reason, the matter could not be sub
mitted to the voters at the coming general election to be 
held on November 3, 1959, thereupon, he would move the 
Court that the matter be submitted at some special election. 

The Court doth direct that, by agreement of both parties, 
Dorothy B. Boucher and James R.. Edmondson, Special Com
missioners, heretofore appointed, examine the list of those 
who seek to withdraw and file their report in writing as to how 
many qualified voters seek to withdraw, and whether or not 
their names are on the initial petition flied on July 7, 1959, 
and the Commissioners are directed to hear any pertinent 
evidenc~ on this point and to file their report as expeditiously 
as possible, on or before September 21, 1959. 

• 
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,:; Thereupo1i, the Con'rt ·inquired ;of counsel with reference 
to the taxable court costs of this proceeding as to whom 
should be required to pay same, including the compensation 
of the Special Connnissioners for the services they have per
formed herein. The Court directed counsef to give ·their 
views on this on the 21st day of September, 1959. 

By agreement of the parties, by their respective counsel, 
the Court fixes September 21, 1959, at 9 :00 o'clock A. M., 
in the Circuit Court Room at Abingdon, Virginia, as the time 
and place, for the hearing on the matters above set ont. 
··This order is entered without objection: or exception from 

' '·' any party. · . . 
page 201 ~ This o~·der is to be entered as· of September 5, 

1959 a:n:d same was. dictated in the presence of 
George B. Kreger, Ralph Brumet and James R. Edm_ondson. 

Enter:. This the' 15th day of Septen~ber, 1959. 

T. L: H.·, Judge. 

• .. • • 

.. page 202 r .: ,• 

• • • • • ...... , " 

/ 

REPORT OF SPECIAL COMMISSIONERS'. 

'To the_ Honorable Thomas L. Hutton, Judge of said Conr_t: 

The undersigned, Dorothy B. Boucher and James R. Ed
mondson, Special Commissioners, respectfolly represent unto 
your honor as follows : 

1. 

That there have .. been One Hundred nineteen (119) sworn 
petitioners for removal of name from the petition filed 11erein 
on the 7th day of July; 1959, filed in the abov~ matte1;. 

2. 

. That One Hundied Seven (107) of the above sworn peti
'tioners are duly· qualified voters of ·washii1gfo1~·Count~r . 

• 
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3. 

That the One. Hundred Seven (107) qualified voters who 
seek to have their names withdrawn were on the original pe
·,tition filed herein on the 7th day of July, 1959, and that they 
were. counted in the Eight Hundred Ninety-Five (895) quali
. fied s,igners heretofore reported. 

4. 

The Undersigned attach hereto a schedule showing the 
hours which they have devoted as Special Commissioners in 
determining the matters assigned to them in this matter, and 

also showing their mileage and expenses incurred 
page 203 r therein. . 

Respectfully submitted this the 12th day of September, 
1959. 

• • 

page 218 ~ 

DOROTHY B. BOUCHER 
Special Commissioner. 

JAMES R. EDMONDSON 
Special Commissioner . 

• 

• • 

This the 21 day of September 1959 came again Arthur 
Gonzales and others by counsel, Ralph Brumet, Esq. Came 
also Robert S. Wyatt, et al., by counsel, George B. Kreger, 
Esq. The parties .came pursuant to an order heretofore· 
entered setting September 21, 1959, as the date the Court 
would hear arg11ment upon the issues set out in the order 
entered herein on September 5th. The matter came on also 
to be heard upon the report of Special Commissioners, Ed
mondson and Boucher, filed herein on the day of Sep
tember, 1959. 

Thereupon, the Court heard argument of counsel, Mr. 
Brumet, counsel for petitioners, and when he had concluded 
heard argument on the part of parties seeking- to withdraw 
their names by Mi;. Kreger, their counsel. The respec~ive 



6 Supreme Court of Appeals of Virginia 

counsel did not have a Memorandum of Authorities in sup
port of their respective contentions and upon inquiry Mr. 
Brumet said that he could furnish his authorities in a few 
days and the Court doth fix September 21, 1959, as the date 
the authorities in support of the respective contentions of 
the parties should be filed herein. The Court doth ORDER 
that counsel furnish each other with a copy and file the 
original with the Court. The Court ~oth direct that Special 
Commissioners, Boucher and Edmondson, file a peittion set
ting forth the amount claimed by them for their services and 
expenses. 

Thereupon, each party announced that they had concluded 
their arguments and the issue submitted was taken under 

advisement by the Court, and it is so ORDERED. 
page 219 ~ The Clerk shall certify copy hereof to counsel 

of record and to said Special Commissioners. 

Enter: This the 28th day of September, 1959. 

T. L. H., .Judge . 

• • • 

page 225 ~ 

• • • • • 

On July 7, 1959, there was filed in the Clerk's Office of the 
Circuit Court of Washington County, Virginia, a petition 
signed by Ralph H. Brumet as Counsel for Petitioners, and 
attached to this one sheet are a number of petitions desig
nated, ''Petitition Form For Referendum," to which docu-
ments are appended certain names. . 

On July 9, 1959, an order was entered in this Court ap
pointing Dorothy B. Boucher and James R. Edmondson as 
Special Commissioners to ascertain and determine whether 
10% of the qualified voters of "\J\T ashington County, Virginia, 
had affixed their signatures to t.he aforesaid petition. Com
missioners were requested to report the number of qualified 
voters in the County and whether the petitions were signed 
by at least 10% of the qualified voters. By agreement, another 
order was entered on the 7th day of August, 1959, in which 
the time for filing the report was extended until the 4th 
day of September, 1959. . . . 

On September 4, 1959, Commissioners filed their report to 
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the effect that to the best of their information and 
page 226 ~ belief there are 8182 qualified voters in the County 

and 10% of this number would be 818. Further, 
that to the best of their information and belief there are sig
natures of 895 qualified voters on the petition. Further, that 
Commissioners did not include in their report petitions for 
removal, some of the signatures on same being included in 
the 895 signatures reported. Commissioners further reported 
that they were unable to verify 70 signatures. A supple
mental report was filed on September 21st by the aforesaid 
Commissioners, this pursuant to an order entered on the 
5th day of September, 1959, which order was entered without 
objection or exception by any party. On September 21, 1959, 
the Court heard oral argument of Mr. Kreger and Mr. 
Brumet. The Court received a memorandum from Mr. Brumet 
on September 30, 1959. Those seeking to withdraw have filed 
petitions under oath and filed at various dates from August 
13th to September 4th, all of which is shown by the record. 
In the supplemental report of the Commissioners, filed on the 
12th day of September, 1959, the Commissioners reported in 
substance that: 

1. There were 119 sworn petitions for removal of names 
from petition, filed herein on .July 7, 1959. 

2. That 107 of the above sworn petitioners are qualified 
voters. 

3. That 107 qualified voters who seek to have their names 
withdrawn were on the original netition, filed on July 7, 1959, 
and were counted in the 895 qualified signers. 

It thus appears, based upon the report: 

1. That there are 8182 qualified voters in the Countv. 
2. That 818 would be 10% and that 895 signatures ·were 

reported. 
3. That 107 seek to withdraw, which were included in the 

895. which ·would leave less than 10% on the petition if the 
motion to withdraw is granted. 

The Commissioners also filed a report request
page 227 ~ ing the Court to allow them the total sum of 

$3,418.19 for their services. 
The Court met with co1msel on various occ:::isions. as is 

shown by the various orders entered herein. The priman 
issues to be decided, according to the position of the respective 
counsel, are as follows : 
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1. Mr. BTumet, for petitione1~s, insisted that no names could 
be withdrawn after July 9, 1959, and likewise that it was too 
late thereafter to add names to the initial petition. 

2. Mr. Kreger, on the other hand, insisted that his clients 
had a perfect right to withdraw their names and certainly at 
any time before :final action by the Court and that his motion 
to withdraw had been timely made and that those who desire 
to ,\rithdraw should be permitted so to. do. 

The Court has heard argument of counsel on this phase 
of the case. 

Further, another issue arose as to how the taxable court 
costs and fees and expenses of the two Commissioners should 
be paid. · It was insisted in oral argument by Mr. Brumet 
that the County should pay these costs. On the other hand, 
Mr .. Kreger insisted that the parties whose names appear 
should pay the costs, including the compensa,tion and ex
penses of ,the Special Commissioners . 

.Mr. Brumet in his memorandum, furnished the Court on 
September 30, 1959, states that the issues are as follows: 

ISSUES. 

"The two questions involved in this cause are as foliows: 

"i. At what stage in this suit may the signers withdraw 
their names from the petition. 

2. In the event that petitioners lose their re
page 228 ~ quee,t for an election, who is liable for the coste 

of this suit.'' 

RIGHT TO WITHDRAW. 

In the :first instance, I ·h~ve carefully g~ne over the entire 
ree;ord and note that the petition signed by Mr. Brumet, con
siSting of one page, to which is .appended numerous petitions. 
designated, "Petition Form For Eef erendum," and to which 
was affixed signatures of certain voters, same makes reference 
to Chapter 11, Ar;tic1e I, Article. II and Article IV of the 
Code '6£ :Virginia.· . ; . . . . 

'I find that under Title. 15, Counties,. Cities .and Towns, 
Chapter 11 deals with the County Executive and County 
Managers Form of Government. · · . . 

Code Section 15-26.7 of· t4B Cotte of Virginia,. provides as 
follows: · 
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"Upon a. petition filed with the circuit court of the county, 
or the judge thereof in vacation, signed by ten per cent of the 
qualified voters of such county which in no event shall be less 
than one hundred qualified :voters of the county, asking that a. 
referendum be held on the ,question of adopting one of the· 
forms of county organization· and government herein pro
vided for, the court or the judge thereof in vacation shall, by 
order entered of record, require the. regular election officials 
at the next regulat election or on the day fixed in such order to 
open a poll and take· the sense of the qualified voters of the 
county on the question' submitted, as he.rein provided * * .* .·": 

.··'f• ., . . " 
It will be noted from an order, entered in this matter on 

September 5, 1959~ that Mr. Brumet stated that if he was en~ 
titled to an election, as provided by law, that it was agreeable 
for said election to be held on November 3, 1959, rather than 
at a special election, but witlr the proviso that if for ariy 
reason the matter C(iUld not be submitted to the voters at the 

general election on November 3rd that he would 
page 229 ~ move the Court to call a special election. Con

sequently, we are not confronted at this stage with 
the provisions i1~ the latter part of Section 15-267 of the Code 
of Virginia, with reference to the dates for a special election. 

The main and primary issue before the Court is whether 
the 107 persons ·who have filed petition under oath for leave 
to withdraw their names should be permitted so to do. By 
reference to 18 Am. Jur. ELECTIONS, p. 243 and following, 
there is no presumption that the signers of a petition are 
qualified electors. · See p. 244. 

The Commsisioners' report is not definite or certain but 
merely states that from their "best information" there are 
895 qualified voters' names signed to the initial petition. I 
think that it is incumbent upon those who seek to call an 
election to comply substantially ·with the provisions of the law 
because if the election is called and carried this will ·mean a 
drastic change in the form of County government and as 
stated in the case of Town of Falls Chitrch v. County Board of 
Arlin,qton, 166Va.192 at p. 197, "the signing and filing· of the 
petition by the reouired number of voters is not the final 
determination of the question of the exclusion of the area 
or the contraction of the corporate limits: it is· simply one 
of the essential requirements which must be met before the 
court is authorized to proceed with the hearing." See also 
29 C. J. S., ELECTIONS-, p, ·92, with ref erell<le to -1he. pre
parat?ry steps in general. Consequently, the Court is of 
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opinion that the preparatory steps should be in substantial 
compliance with the law. The Statute requires that at least 
10 per cent of the qualified voters sign their names to the 
petition. Without objection, the· two Commissioners were 
appointed and they have made their report and it could be 

inf erred the two Commissioners are not definite 
page 230 r and sure that there are in fact 8182 qualified 

voters in the County. And further neither are 
they positive that there are signatures of 895 qualified voters 
filed on July 7, 1959, as they base their report upon their 
"best information and belief." Furthermore, the petition 
itself is general and does not with any degree of certainty 
set forth the effects of changing to a new form of County 
government. I think that the petition should contain at least 
a brief synopsis of the purpose for which the election is called 
and I believe that the petition is <lefective in this manner. 
See 18 Am. Jur. ELECTIONS, p. 244, Section 103. 

In view of the entire record herein, the manner in which 
. the signatures appear, some of which are illegible, it could 
be easily argued that the petition is in fact defective. Hovv
ever, the main point stressed before the Court in argument 
was the right to withdraw. . 

I have considered numerous authorities in an effort to 
arrive at a proper conclusion of this matter. By reference 
to Dean Lile's Equity Pl.eading and Practice, 2d, p. 144 and 
145, this is said : 

"As hereafter shown more at large in connection with 
creditors' bills, the plaintiff is dominus litis, and may dismiM 
his suit at any stage before affirmative rights of others have 
attached. This rule is not confined to creditors' bills, but 
applies to equity suits of every nature." 

In the case of City of Norfolk v. Norfolk County, 194 Va. 
716, opinion by Justice Spratley, the holding of the trial 
court was reversed because the trial court refused to 'dis
miss a 1949 case and refused to permit a nonsuit and the 
Supreme Court held that this was error. "We quote from this 
opinion as follows : 

"In the absence of Statute or Rule of Court, the matter of 
dismissing an action or taking a nonsuit is controlled bv the 
Common Law.'' Citing 27 C. J. S., Dismissal and Nonsuit and 
17 M. J., Dismissal, Discontinuance and Nonsuit, Section 
13, p. 64. 
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page 231 ~ Further, this is said: 

''The right of a plaintiff to dismiss a case prior to deci
sion on the merits before the rights of other parties have 
attached or their rights have been affected, has long been 
generally recognized in Virginia.'' Citing numerous Vir
ginia decisions, including Board of Supervisors v. Proffit, 129 
Va. p. 15 to the effect that, 

"The law is well settled any man may ordinarily dismiss 
his suit at pleasure upon payment of costs.'? 

The Court also in this opinion, makes reference to Code 
Section 8-220 of the Code of Virginia of 1950. Numerous 
other authorities are quoted. The court held that the rights 
of the County of Norfolk were not prejudiced by dismissal 
of the 1949 case and further that the mere inconvenience of 
double litigation cannot be allowed to deprive the City of 
Norfolk of its right to abandon and to dismiss its first action.'' 

In the case of Kemper v. Calhoun, 111 Va. 428, which had to 
do with the right to dismiss, this is said: 

''The law is well settled that a man can ordinarily dismiss 
his suit at pleasure upon the payment of costs.'' 

Follows a quote from 14 Cyc. 406d as follows: 

"The law is very well stated as follows: While a plain
tiff may dismiss any claim where such dismissal will not 
prejudicially affect the interests of the defendant, he will 
not be permitted to dismiss, to discontinue, or to take a 
non-nuit, when by so doing he will obtain an advantage and 
the defendant will be prejudiced or oppressed, or deprived 
of any just defense. Nevertheless, the injury which would be 
thus occasioned to defendant must be of a character that 
deprives him of some substantive right concerning his de
fe11 :::es, not available in a second suit, or that mav be 
endangered by the dismissal, and not the mere ordinary in
conveniences of double litigation; which in the eye of the 
law would be compensated by costs.'' 

By reference to 6 M. J., p. 214, this authority states the rule 
to be: · · 

page 232 ~ ''Generally, it is the right of a plaintiff to dis
miss his action or suffer a non-suit at any time 

before submission of the case before a court or jury.'' 
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:B-,urther, this is said: 

''Before affirmative rights of other parties have attached 
the plaintiff is domin;us litis." Citing Patterson v. Old 
Doniinion Trust Co., 139 Va. 246. 

See also numerous cases cited to the same effect in Virginia 
& \Vest Virginia Digest, Dismissal and Non-suit, Vol. 7 .. 

In my search for the authorities in this case, I have con
sidered among others, 29 C. J. S. p. 92 and following; 9 R: C. 
L. p. 996 and following; Burke's Pleading and Practice, 4th 
eel. Section 336, p. 644; Annot. 126 A. L. R: p. 1031 and follow
ing; Supplemental Annotation in 27 A. L. R. 2d, p. 604 and fol
lowing 18 Arn. Jur. Elections, p. 242 and following and the 
1959 Cmirnlative Supplement to Vol. 18 at p. 28, to the effect 
that, 

_"It is almost universally held that the signers of a petition 
for an election may withdraw therefrom at any time prior to 
the filing of the instrument but may not so withdraw after 
final action has been had on ·petition. \Vi th respect to the 
right of such withdrawal at various stages of the proceed
ings after the filing of the instrurnenfbut prior to final action 
thereon, the!·e is sorne \rariation in result.'' · · · 

In 9 R. C. L. p. 997, it is said: 

"That the signing of a petitio11 is not an irrevocable act, 
for anyone may withdraw his support of it before final action 
thereon has been taken.'' · 

In 18 Am. Jnr. ELECTIONS, p. 245, this is said: 

"And that the signing of a petition is not an irrevocable 
act but that ai1yone may withdraw his support of such petition 
before action thereon has been taken.'' 

In 27 A. L. R. ( 2d) at p. 613, this is said : 

"It is often held or stated that signers of a petition or 
remonstrance may withdraw their signatures at any time 
before· final action is· taken on the instrument." Numerous 
cases are cited in support of this from various States. 

mtge 233· ( ,: :At ·page -610, this is stated : 
.. , ... ..-, " 

· ., i ··r . '~ _.;~1 I'.. ' 

''It bas been held in several cases· that persons· signing a 
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petition or remonstrance may withdraw their names after 
the instrument was filed but before a determination was made 
as fo its sufficiency." Numerous authorities are cited in sup
port of this. 

In Annot. 126 A. L. R, substantially the same rules are set 
forth. 

It was _insisted by Mr. Brumet that after Jul}' 9, 1959, 
the day the Court appointed the Commissioners to ascertain 
"\"\Thether 10% of the qualified voters had signed the petition, 
that it ·was too· late to withdraw or to add because the Court 
had already taken jurisdiction and the rights of other parties 
had attached.· ·. 

I cannot agree with this argument. On Jl.1ly" 9, 1959, the 
Courtrnetely, with the consent of Mr. Brumet, appointed Mrs. 
Boucher and Mr. Edmondson, two attorneys practicing at this 
Bar, as Special Commissioners to ascertain and determine 
whether the l'eauisite iiurnber of names wen' affi'\:ed to the 
petition and in the report that Commissioners filed reference 
is made to the fact that numerous parties han filed petitions 
under oath, making the request that their names he ·with
drav.Tri: As stated in 126 A. L. R., p. 1046, quoting from an 
Ill. case, the Court said this: 

"Signatures to such petitioi1s are easilv obtained. Or
dinary experience teaches that in matters which do not seem 
closely to touch themselves, many person sign petitions with
out sufficient consideration and inquirv, and if the. sul1iect, 
afterwards becomes a matter of p11blic discussi'on ;'$.o that 
their, attention is carefully drawn to the reasons fof'.tha( for 
which they have petitioned, they oftei1'th'en conC'lude that tbey 
have· been hasty in signing, or· a1:e iTi yerror; or thl;lf they do. 
not wish the petition granted, etc." · ·· 

The Court further stated: 

"What good reason is lhere whv one who has cha1rn;ecl his 
mind since signi1ig s1ich petition an.cl who concludes that either 
the public good or his own ~nterest is not in harmony with the 
petition, may not recede from_ h~s signature before action is 
taken thereon. The rule whicli permits a withd»awal at any 
time before fh:ial.. actio:il--qpon the petition is much more likelv 
to getat the, real and mature judgment of the voters and it is 

' : calculated to discourage a hasty presentation of a 
page 234J'j)etitioi\ fol· ,signatures without a full disclosure 

·. · .. ·· of the real ·merits of the question. Circulators 
of tlfe petitibn can usually avoid sufficient withdrawals to de-
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feat the petition by taking care that the matter is fully under
stood by those to whom it is presented for signature. If they 
fail once, they can present another petition the next year, 
etc.'' 

\V-e quote from a \Visconsin case at p. 1047 of 126 A. L. R 

"The learned circuit judge held that the board had the 
right to allow persons who had signed the petition to with
draw their names therefrom, or to strike their names from the 
petition, when requested so to do by the signers, before the 
petition was :finally acted upon by the board. Was that a 
correct view of the matterf We think_it was, and that it was 
in accord with reasons and common sense. For what valid 
objection is there, either in law or in grounds of public 
policy, against allowing a person who has signed a petition 
asking for a removal of the county seat from withdrawing his 
name from the petition before it is acted upon by the board f '' 
And the court concluded as follows: 

"There is no good reason why a person who has voluntarily 
signed the petition could not have the right to withdraw his 
name before the board :finally acts upon it.'' 

There is a very good discussion in 14 S. E. (2d) 801. 
Apparently all of the authorities agree that the sufficiency 

of the petition must be determined before an election is called. 
Here the court is of opinion that if Mr. Brumet so desired, 
he could on a timely motion move to dismiss and I am like
wise of opinion that the rights of no party will be violated if 
thof'e who seek to withdraw their na,mes are permitted to do 
so. Consequentiy, the motion to withdraw the 107 names will 
be granted. 

Now, as to the compensation of Mrs. Boucher and Mr. Ed
mondson, I full well realize that they performed their serv
ices at the request of the Court and I notice that Mr. Brumet 
asserts that they have done their work well. I think that the 
compensation requested is too much. They are asking the 
Court to allow a total of $3,418.19, including expenses of 

$35.91 and $45.08. These two items will be al
page 235 ~ lowed. They stated that they had spent approxi-

mately 445 hours and requested that the Court 
allow them $7.50 per hour. It will be noted that they were 
requested to do the work within a prescribed time and on 
motion agreed to by Mr. Brumet the time was extended so as 
to enable them to complete their work and that again certain 
issues were submitted· to them for their determination. I 
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think that they should be compensated well for their services. 
I do not think that they were taken away from all their other 
duties and work in their office by this assignment. Conse
quently, the Court will not grant the request for $3,418.19. 
While I hesitate to reduce the amount of their request, con
sidering all of the facts and circumstances as disclosed by the 
record, the argument of counsel and considering the time 
spent, I believe an allowance of $1,500.00 would be a reason
able compensation for their services. 

As to who should pay this, I know of no rule of law, neither 
have I been shown any by which the Counj;y of Washington 
should be required to pay this sum. Mr. Brumet insists that 
the County bear this expense. Mr. Kreger insists that the 
expense of the proceeding, including the compensation of 
Commissioners, as well as the taxable court costs should he 
paid by all those whose names appear on the petition, in
cluding those who seek to withdraw. 

Upon consideration of all of which, the Court is of opinion 
that the $1,500.00 allowed the Commissioners for their serv
ices, as well as an item of $35.91 and another item of $45.08, 
shall be paid jointly and severally by those whose names ap
pear on the petition filed July 7, 1959. In arriving at what 
is proper for the services of the Commissioners, I have 

considered numerous Virginia. authorities, in
page 236 ~ eluding Coumty of Cam:pbell v. Howard, 133 Va. 

19, Hayes v. Parke1r, 117 Va. 70, 2 M. J. Section 42 
and following, p. 412 and 413, ATTORNEY AND CLIENT, 
and cases there cited. See Garner v. Beskin, 198 Va. 653, 
where a. fee of $900.00 is allowed where the assets of the 
estate involved are some $100,000.00. 

An order may be prepared and presented for entry in 
accordance with the views herein expressed, granting· the 
right of the 107 voters to withdraw and requiring the -costs 
and expenses to be paid by all whose names appear on the 
petition filed July 7, 1959, jointly and severally; and that the 
petition be dismissed. 

Given under my hand this the 7th day of October, 1959. 

T. L. H., Judge. 
Filed Oct. 7, 1959. 

C. N. BOOTH, Clerk. 
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Q;RDER. 
. . . ,, ., 

This day came the petitloners, Arthur Gonzales and others, 
by counsel, Ralph IL B£nm!OJt, Esquire, and also came. Robert 
G. \Vyatt and others, by counsel, George B. Kreger, Esquire, 
and the Court having stated his reasons in writing, by_ opinion 
dated October 7, 1959 and duly filed on October 7, 1959, doth 
hereby ADJUDGE and ORDER as follows: 

1. The 107 petitions of Robert G. ·wyatt and others, re
questing that they be allowed to withdraw their names from 
the original petition filed herein, is hereby granted and it is 
ORDERED that their names be withdrawn . 

. 2. The Court doth fix the compensation for Dorothy B. 
Boucher and James R. Edmondson, Special Commissioners 
in this matter, at $1,500.00 total compensation for the services 
of said Commissioners, and doth allow them the sum of 
$35.91 and the sum of $45.08 expenses which they incurred 
as a result of their duties as Special Commissioners, to be 
taxed as part of the costs herein. 

3. The above items of $1,500.00, $35.91 and $45.08 shall 
be paid to Dorothy B. Boucher and James R. Edmondson, 
Special Commissioners, by all of those 895 persons whose 
names appear on the petition filed herein on July 7, 1959, 
jointly and severally, as reported by said Commissioners. 

And it is ORDER-ED that the said Boucher and Edmond
son do have and recover the aforesaid su'm of $1,580.99 
against the said 895 persons, jointly and severally, whose 
names were reported by the said Commissioners. Said 
judgment to be docketed and indexed as prescribed by law. 

\\Thereupon, the petitioners, by counsel, Ralph H. Brumet, 
Esquire, moved the Court to allow to be filed and the Court 

to consider signatures of additional qualified 
page 238 ~ voters who desired to petition the Court for an 

election, as "set out in the original petition, and 
further moved the Court to allow the filing of petitions of 
persons who had filed petitions to withdraw their names but 
who now desire to reconsider and allow their names to con
tinue as part of the original petition, and on Oct. 7, 1959 
further moved the Court to allow the introduction of further 
evidence of verification of a part of the seventy names 
mentioned in the Special Commissioners' report filed on the 
12th day of September, 1959 and have them considered as a 
part of the record and for purposes of complying with the 
statutory requirements of 10% of the qualified voters, all of 
said motions being hereby denied by the Court 
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Thereupon, the Court doth hereby ORDER that the origi
nal petition be dismissed, and at the cost of. ·the said 895 
persons, in accordance with and for the reasons set out in his 
opinion dated October 7, 1959, ·which opinion is ordered to be 
made a part of the record herein. 

All of ·which is ADJUDGED and ORDERED. 
To all of which action by the Court, the petitioners, Arthur 

.-Gonzales and others, by counsel, duly excepted and gave 

.notice of their intention to appeal to the Supreme Court of 
Appeals; of Virginia. 

WE HA VE SEEN THIS: 

RALPH H. BRUMET 
Counsel for Arthur Gonzales, et al., 
Petitioners. 

GEORGE B. KREGER. 
Counsel for Robert G. '\/Vyatt, et al. 

Enter Oct. 15th 1959. 

" " 
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T. L. H., Judge. 

NOTICE OF APPEAL AND,,ASSIGNMENTS OF ERROR. 

To: . C. N. Booth, Clerk of said Court: 

Arthur Gonzales, et al., by counsel hereby gives notice, 
pursuant to Rule 5 :1. of the Supreme Court of Appeals of 
Virginia, of their appeal from that certain iudg;ment rendered 
in this action by order entered on the 15th day of October, 
1959, wherein Arthl1r Gonzales, et al. were the petitioners. 

Pursuant to said Rule, defendant assigns the following 
errors: 

1. The Court erred in allowing and ordering that the 107 
petitions of Robert G. "\:Vyatt and others to withdraw their 
names from the original petition for election be granted. 

2. The Court erred in refusing to allow the petitioners to 
£le additional petitions of other duly qualified voters w110 
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desired to petition the Court for an: election as set out in the 
original petition. 

3. The Court erred in refusing to allow the filing of peti
tions of persons who signed the original petitions, then filed 

· petitions to withdraw from the original petition which the 
Court granted, and who then wanted to continue to be con
sidered.as sigl)_ers of the original petition. 

4. The Court erred in refusing to allow the petitioner to 
introduce further evidence of verification of a 

page 241 ~ part of the seventy names mentioned in the 
Special Commissioners' Report filed on Septem

ber 12, 1959 and have them considered as part of the record 
for purposes of complying with the Statutory Requirements 
of 10% .of the qualified voters for the calling of the election. 
These seventy names having not been verified or certified by 
the Special Commissioners. 

5. The Court erred in not re-ordering positive certification 
by the Special Commissioners as required by the Statutes 
of the number of qualified voters in 'i\T ashington County if 
their original report was too uncertain or vague to accurately 
determine this important fact. 

6. The Court erred in ordering the original petition dis
missed as set out in his opinion dated October 7, 1959 a11d 
assessing the costs to be· paid by the said 895 persons who 
the Special Commissioner certified as qualified voters on the 
original petition. 

ARTHUR GONZALES, et al. 
By Counsel. 

R.ALPH H. BR.UMET, Counsel 
for Arthur Gonzales, et al. 

Filed Dec. ll, 1959. 

• 

R M. SU~fMERS, Deputy Clerk 
Circuit Court "T ashington 
County, Va. 

,., • 

A Copy~Teste : 

H. G. TUR.NER, Clerk. 
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