


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 5169 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Friday 
the 4th day of March, 1960. 

FRANCES KLOTZ, Appellant, 

against 

ALEX KLOTZ, Appellee. 

From the Circuit Court of the City of Fredericksburg 

Upon the petition of Frances Klotz an appeal is awarded 
her from decrees entered by the Circuit Court of the City of 
Fredericksburg on the 25th day of September, 1959, and on 
the 9th day of October, 1959, in a certain chancery cause then 
therein depending wherein Alex Klotz was plaintiff and the 
petitioneT was defendant; upon the petitioner, or some one 
for her, entering into bond with sufficient security before the 
clerk of the said circuit court in the penalty of five hundred 
dollars, with condition as· the law directs. 
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Filed May 6, 1958. 

M. H. V\TILLIS, Clerk 
By ELLEN G. MILL8, Deputy. 

BILL. 

To : The Honorable Leon M. Bazile, Judge of said Court. 

Your complainant, Alex Klotz, would respectfully slww 
unto the Court as follows: 

1. That your complainant and the respondent were law
fully married on the .... day of May, 1924, in Elkton, Mary
land, and have resided for many years preceding the institu
tion of this suit in the City of Fredericksburg, Virginia. 

2. That difficulties and differences arose in the marital 
relationship existing as a result of the marriage, resulting in 
a separation between the parties, both of whom are still, 
however, bona, fide residents of and domiciled in the City of 
Fredericksburg, Virginia. 

3. That since the 1st day of August, 1946, the parties hereto 
have operated under a partnership agreement a business in 
the City of Fredericksburg, Virginia, under the partnership 
name of KLOTZ'S, a copy of said partnership agreement 
being attached hereto. 

4. That the strained relations existing between your com
plainant and the Tespondent make it impossible for your com
plainant to continue to properly operate the business as a 

partnership. 
page 2 r. 5. That during all of their marr1ed life, your 
· complainant has done everything possible to provide 
a proper . home and s.upport for. the respondent and the 
childTen borri as a ·result of the· niarriage, Ruth. and Alex, 
both of whom are now of age, married and maintaining: 
separate domiciles of their own; that your complainant ha~ 
been unable to agree with the .respondent upon any satis
factory terms for the division of their properties or a reason
able suppoTt and maintena~ce for the respondent. 

6. That your complainant has always been and still is readv 
to provide such support and maintenance for the responde11t 
as th~s Court should deem just and proper, taking into con
sideration all of the factors and circumstances involved. 
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·WHEREFORE, your complainant prays that Frances 
Klotz be made a party respondent hereto; that proper process 
issue; that the partnership for:i;ned on August 1, 1946, be 
dissolved; that the property rights of the parties hereto be 
established and adjudicated; and that this Court shall de
termine and order such sum or sums· as the Court may deem 
reasonable and proper that the complainant should pay to the 
respondent for her maintenance and support; and that he be 
granted such other and further relief as the nature of this 
case may require or to equity may seem meet. 

Respectfully submitted, 

COLEMAN & GIBSON 
Attorneys for Complainant 
403 William Street 

·Fredericksburg, Virginia, 
By WM. J. GIBSON 

page 3 ( COPY. 

ALEX KLOTZ. 

PARTNERSHIP AGREEMENT 
Between · 

ALEX KLOTZ 
and 

FRANCES KLOTZ 

To operate the Business of a Dealer in new and Used Auto
mobile Parts, Iron, Rags, Furs, Hides, Paper, and Junk. 

Effective August 1, 1946. 

page 4 ( Undersigned, ALEX KLOTZ, whose ·post office 
address and place of residence is_ 1600 Franklin 

Street, Fredericksburg, Vin~;inia and FRANCES KLOTZ, 
whose place of business is located at 310 Charlotte Street, 
Fredericksburg, Virginia, do hereby associate themselves as 
general partners in the operation of business as a dealer in 
ne-w and used automobile parts, iron, rags, furs, hides, paper, 
and junk, and the carryin.e: on of other related business and 
affairs in the State of Virginia and elsewhere, with the princi
pal place of business of the partnership located in Fredericks
burg, Virginia. and, until otherwise changed at No. 310 Char
lotte Street, Fredericksburg-, Virginia, under the Laws of the 
State of ViTginia applicable to general partnerships and ac-
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ording to the following terms and provisions not inconsistent 
with said laws: 

A 

1. The name of the partnership shall be KLOTZ 'S. 
2. The main or general place of business of the partnership 

shall be at Fredericksburg, Virginia, and until otherwise 
changed shall be at No. 310 Charlotte Street in said City, 
and the partnership shall have the right to open other offices 
or places pf business in the State of Virginia or elsewhere 
as from time to time determined. 

3. The partnership shall begin on August 1, 1946, and 
shall continue for a period of ten (10) years thereafter, un
less sooner terminated in a manner provided by Law; and 
at the expiration of said ten (10) years, in the absence of a 
written notice from either party to the other not less than six 

(6) months previous to the expiration of said ten 
page 5 ~ (10) years, shall be renewed for an additional period 

of five (5) years, and successively for. similar 
periods unless such written notice shall be given as h'erein 
provided, before the expiration of any period, or unless the 
partnership shall be terminated otherwise as provided by 
Law. . 

4. The capital of the partnership shall consist of the busi
ness and contributed to the partnership by ALEX KLOTZ 
on August 1, 1946, (which partnership capital was contributed 
one hundred per cent (100%) by ALEX KLOTZ) plus such 
additional contributions ·of capital hereinafter made by each 
of the partners, in the proportion from time to time agreed 
on by the partners, whether new money is paid in or the 
profits, or a portion thereof, of the partnership determined 
to be necessary for the business and affairs of the partner
ship and agreed hy all of the partners to remain in the assets 
of the partnership until additional partnership funds shall 
have been paid into or permitted to remain in the partner
ship. The interest in the capital in the partnership in event 
of dissolvtion thereof, shall be on the basis of sixtv-six and 
two thirds per cent (66 1/3%) thereof to ALEX KLOTZ, and 
thirty-three and one-third per cent (33 1/3%) thereof to 
FRANCES KLOTZ. 

The capital of the partnership contributed on August l, 
1946, as hereinbefore set forth, shall be in the aggregate of 
the amount set forth on the opening balance sheet of the part
nership as of August 1, 1946, a copy of which is attached to the 
original executed copy of this partnership agreement. 

5. The fiscal peroid 'of the partnership shall be as the 
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partners from time to time determine. 
page 6 r Until otherwise determined, the fiscal period shall 

begin on the first day of , 1946, and end on 
the day of , 194 . 

6. The partners shall all be general partners, and they shall 
have the authority as they shall from time to time determine 
to employ all agents, representatives and employees of the 
partnership; to enter into and execute on behalf of the part~ 
nership all agreements, contracts and engagements of all kinds 
and have full and complete management of the business and 
affairs of the partnership. In addition, they shall select in a 
manner determined by them from time to time depositories; 
determine how all checks, drafts and orders for the payment 
and handling of moneys of the firm shall oe signed; and each 
of said partners will at all times diligently employ himself in 
the business of the partnership and carry on the same for the 
greatest advantage of all of the partners, and neither one of 
them; except upon previous consent in writing, shall engage 
in any business except the business of the partnership and 
upon its account. 

7. Each of the partners shall receive a mangement salary 
or drawing account as from time to time shall mutually be 
agreed upon, before any profits are to be divided amongst 
the partners, and until otherwise changed, this amount shall 
be at the rate of One Hundred Dollars ($100.00) a week for 
ALEX KLOTZ, and Fifty Dollars ($50.00) a week for 
FRANCES KLOTZ, which payment shall be made periodi
cally, weekly, or monthly, or otherwise, to each of the partners 
as they from time to time determine. All remaining net 
profits or net income of the partnership, determined for each 
fiscal period in accordance :vith sound principles of account
ing, are to be divided amongst all of the partners on the 
basis of Sixty-six and Two-thirds Per Cent (66 2/3%) to 
ALEX KLOTZ and Thirty-three and One-third Per Cent (33 

1/3%) to FRANCES KLOTZ. 
page 7 ~ When the partners shall determine that a portion 

of the net profits of any year, or period, distri
butable in the proportions herein set forth, or as otherwise 
changed hereafter by the partners to each of the partners, is 
needed as additional working capital for the partnership, and 
all the parties hereto agree, such amount shall be nerrnitted 
to remain in the partnership and become a part of the capital 
of the partnership, and the balance of net profits. if anv, over 
and above such amount will be available for withdrawal bv the 
partners in the proportions of the of the distributive slrnre 
of each. Where the partners shall all agree that one or more 
partners may leave in the partnership a portion of bis distri-



6 Supreme Court of Appeals of Virginia 

butive share of the net profits differing in proportion from 
that hei·einbefore set forth, such amount so left with the 
partnership shall be considered as borrowed money, and the 
partnership, shall, until otherwise changed by unanimous 
action of the partners, allow interest to accrue thereon at the 
rate of three per cent (3%) per annum, ·which amount shall 
be payable by the partnership as and when and upon such 
notice as the partners from time to time shall agree. In 
event of liquidation of the partnership, amounts loaned by 
any one of the partners under this paragraph shall be paid, 
together with any interest thereon, before any distribution of 
capital shall be made to the partners. 

8. The partners shall cause the books of the partnership 
to be kept in accordance with sound accounting principles and 
to be closed annually at the end of each fiscal period of the 
partnership and a statement of the business and affairs of the 
partnership furnished to each of the partners as soon after 
such closing date as shall be reasonably practical and con
venient, and the partners may cause the books to be closed 
and statements drawn off at such other time or times as they 

shall from time to time determine. 
page 8 ~ 9. No new partner may be admitted into the part

nership except by unanimous consent of all of the 
partners and upon such terms as shall be mutually agreed 
upon. 

10. In event of complete dissolution of the partners11ip, 
each partner shall be entitled to his pro rata of the net capital 
of the partnership in addition to his pro rata sJrnre of the 
then undistributed earniJ!gs, if any. 

11. If on account of illness or other cause one of the p::irt
ners is unable to perform his rcin11ar duties to the firm, his 
periodic drawing account during such period shall he as 
mutually agreed upon hv all the partners. 

The partners may assi!S·n the work and duties performed by 
such partner to the other partners of the firm, as mav be 
mutually agreed upon, and may allow to them or any of them 
a. special drawing account for such services, the amount of 
which shall constitute a fair and reaRonahle compensation for 
such additional services actually pC'rformed. 

12. The partners shall see that aJl books and rerords of the 
·firm a.re carefully and accurately kept; that proper record 
·is made of the name of the partnership; that all proper tax 
records and returns are kept and filed and that all provisi011s 
of Law applicable to the formation, operation and other h11si
ness and affairs of the partnership are complied with in ac
cordance with their re~pective true intent and purpose. 
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"WITNESS the following signatures and seals at Fredericks
burg, Virginia, this 1st day of August, 1946. · 

" • 

page 12 ~ 

• • 

Filed May 23, 1958. 

/s/ ALEX KLOTZ 
/s/ FRANCES llliOTZ 

.. 

• • • 

M. H. "WILLIS, Clerk 

(Seal) 
(Seal) 

By CHARLES H. BER-RY, Deputy. 

ANS\YER OF RESPONDENT. 

Comes now your respondent Frances Klotz, by counsel, 
and for answer to the bill of complaint against her filed, re~ 
spectfully says : · 

1. The respondent admits the allegations of paragraph 
1 of the bill of complaint, except that the respondent says 
that the parties hereto were married on the 24th day of 
August, 1923, and not in May 1924, as therein alleged. 

2. The respondent admits the allegations of paragfaph 2 
of the bill of complaint and for further answer thereto avers 
that the difficulties and differences between the parties re
ferred to therein lrn:ve arisen as a result of the actions of the 
complainant who, on or about February 1956, wilfully and 
without just cause deserted and abandoned yom; respondent. 

3. The respondent admits the allegations of paragrap]1 3 
of the bill of complaint, except that respondent avers that a 
copy of the partnership agreement referred to in said para
graph was not attached to tlrn copy of the bill of complaint 
served on the respondent, and asks strict proof of the terms of 
said partnership agteement. 

4. The respondent admits the allegations of. parag:raph 4 
of said bill of complaint. ' 

5. Answering paragraph 5 of the bill of complaint, the re
spondent avers that during the early years of their 

page 13 r married life the complainant did provide" a proper 
home and support for the Tespondent and the 

children of the parties hereto. Respondent avers, however, 
that in recent years the complainant has become completely 
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uncooperative in his relations ·with the respondent and has 
failed property to provide for her. The respondent admits 
that she and the complainant have been unable to agree 
upon any satisfactory terms for division of their property or 
for reasonable support and maintenance for the respondent. 

6. The respondent neither admits nor denies the allegations 
of paragraph 6 of the bill of complaint and demands strict 
proof thereof. 

7. Further answering said bill of complaint and each and 
every paragraph thereof, the respondent avers: 

(a) The respondent at all times during her martiage with 
the complaip.ant has been a faithful and dutiful wife, that 
except for her interest in the partnership heretofore referred 
to, respondent is without any means of support, and that she 
is entitled to support and maintenance from her husband 
in an amount sufficient to maintain her in the manner and 
custom of their station in life, takiHg into consideration the 
substantial financial means of the complainant. 

(b) That the books and records of the aforementioned 
partnership have been at all times under the control of the 
complainant; that until shortly p·rior to the institution of this 
suit the respondent had been refused access to the same or the 
right to inspect and copy them, and gas been wrongfully ex
cluded from the partnership business; that said partnership 
·books and records as presently kept are inaccurate in that they 
do not reflect the tn1e partnership account, and in that large 
sums have been improperly charged against the interest of 
the respondent in said partnership and improperly credited in 
favor of the interest of the complainant in said partnership. 

page 14 ~ \iVHEREFORE, having f.ull.v answered said bill 
of complaint filed against her, the respondent 

prays, as follows : 

(a) That the respondent may be awarded proper tempornrY 
and permanent maintenance and support from the complain
ant, and that she be awarded reasonable counsel fees ancl snit 
money incurred by her in the defense of this cause. 

(b) That this Court may decree dissolution of the part
nership between complainant and respondent, and that the 
accounts between the partners may he settled and the assets 
of the partnership distributed between them as provided by 
law and the terms of the partnership agreement. 

( c) That any and all other propertv rights beh.;·een the 
parties subject to termination by the Court at this time mav 
be declared and determined. · 
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(d) That the respondent may have such other and further 
relief as the nature of this case may require or to equity may 
seem meet. 

FRANCES KLOTZ 
By Counsel. 

EDMUND D. ·CAMPBELL 
GRIFFIN T. GARNETT, JR. 

Counsel for Respondent 
2066 N. 14th Street 
Arlington 1, Va. 

GARNETT & HUNTER 
Of Counsel. 

• • 

page 15 ~ 

• • 

• 

• 

ORDER. 

• 

• 

This cause came on this date to be heard upon the papers 
formerly read, and was argued by counsel. 

Upon consideration whereof, and it appearing to the Court, 
as evidenced by the sig1rntures of counsel hereto, that the 
parties hereto have agreed to dissolve the partnership here
tofore conducted under the firm name of Klotz's, as of June 7, 
1958, all of which is Adjudged, Ordered and Decreed. 

And it is further ordered that as of the 7th day of June, 
1958, Alex R. Klotz shall become the sole owner of all of the 
partnership assets, including any real estate that may belong 
thereto, and shall assume all of its liabilities, and shall pay 
to Frances Klotz therefor such an amount as may be deter
mined to be due her when her interest therein has been ad
judged in this cause. Adam A. \iV eschler and .Sons of \Vash
ington, D. C. shall inventory ang appraise as of June 8, 
1958, all of the tangible personal assets of the partnership 
exclusive of any real estate, which appraisal values shall be 
binding upon the parties hereto; provided that either party 
shall have the right to question the valuation of specific assets 

in the ·event of ascertainable mistakes. 
page 16 ~ It is further ordered that Alex R. Klotz shall pay 

to Frances Klotz interest at the rate of five per 
cent per annum from the seventh day of June, 1958, upon her 



10 Supreme Court of Appeals of Virginia 

interest in the partnership including the value of any real 
estate which may be adjudged to belong thereto, as ad;judi
cated by this Court and a lien is hereby reserved in favor of 
Frances Klotz for her interest therein upon such real estate 
as may be determined to be pal'tnership property until the 
payment thereof, and it is further Ordered that Alex R. Kloh 
may make payment to Frances Klotz for her interest in any 
partnership real estate in whole or in part by conveying to J1er 
his interest in other real estate owned by him at such values 
as may be adjudicated by the Court. 

And it is further ordered that this cause be, and it hereby 
is, referred to Ralph vVescbler, one of the Commissioners in 
Chancery in and for the Circuit Court of the City of Fred
ericksburg, who is directed, pursuant to Title 50, Article 
6 of the Code of Virginia, 1950, to take evidence and report 
to the court the respective property interests, rights and 
liabilities in the partnership. 

It is further ordered that in addition to the maintenance 
heretofore decreed for Frances Klotz, Alex R. Klotz shall pay 
to her the sum of Four Hundred Dollars ($400.00) per month 
to be charged agaonst her inferest in the partnership until 
such time as she may be paid for her interest provided, how
ever, that :final payment .for said interest (other tJrnn real 
estate) shall be made in no event later than .January l, 1959; 
and meanwhile Frances Klotz shall be solely responsible for 
all bills, taxes, expenses etc., necessary for her support mid 
maintenanwe including those incurred by reason of her resi
oence at 1600 Franklin Street, F'redericksburg, Virginia, until 
the further Ol'der of this court. 

It is further ordered that Frances Klotz deliver to Alex R. 
Klotz; his personal effects~ 

page 17 ~ 

• 

Enter June 16, 1958. 

LEON M. B.AZILE, Judge. -
• * * * * 

page 18 ~ 

* * * !* * 
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ORDER. 

This cause came on this date to be heard upon the Bill of 
Complaint heretofore filed, the answer of the Respondent, and 
the motions for separation of issues and temporary main
tenance, and was argued by counseL 

Upon consideration whereof IT IS ORDERED, That: 

The matter of the dissolution of the partnership be, and 
it hereby is, ordered to be heard separate and apart from the 
question of maintenance and support to be provided for the 
Respondent by the Complainant. 

AND IT IS FURTHER ORDERED, That Alex R. Klotz do 
pay unto Frances Klotz for her temporary support and 
maintenance the sum of two hundred and ninety dollars 
($290.00) on or before June 30, 1958, and a like payment 
monthly thereafter until further order of the court. 

Enter 16 .June 1958. 

* * 

page 53 r 

* * 

Commissioner's Office 
Fredericksburg, Virginia 

LEON l\rL BAZILE, Judge. , 

* * * 

* * * 

To the Honorable Leon M. Bazile, Judge of said Court: 

Your undersigned Commissioner in Chancery would report 
to the .Court that pursuant to a decree of reference in this 
cause entered June 16, 1958, and at the request of Counsel, 
he gave notice for the faking of depositions 611 the 22nd day of 
September, 1958, in the Courtroom of the Courthouse, Fred
ericksburg, Virginia, original of which notice, with acceptance 
of service thereon, is returned herewith as a part of this re
port; and that he proceeded at said time and place to take the 
testimony of witnesses, which is returned in the fotm of 
depositions, along with exhibits offered by both pm:-ties, as "a 
part of this report. There is likewise returned herewith 
memoranda of Counsel, for each party to this cause, submitted 
to your Commissioner during the month of December 1958 
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and January 1959, and now having considered said evidence, 
would report as follows : 

Inasmuch as the least troublesome and least contested 
phase of the partnership dissolution involves the real estate, 
your Commissioner would first report his findings in relation 
thereto: Reference is made to Plaintiff-Defendant's Exhibit 

No. A jointly offered by Counsel for both parties, 
page 54 ~ wherein three reputable real estate firms in the 

City .of Fredericksburg have affixed their names 
to statements which set out their opinion and determination 
of the fair market value of all real estate owned bv the 
parties, individually and jointly. This appraisal c'overs 
twelve (12) tracts or parcels of land with _buildings thereon 
and rights appurtenant thereto. Your Commissioner :finds 
these properties to be free and clear of liens in favor of third 
parties as of December 26, 1958. A summary of the appraisal 
is as follows : 

These tracts known as Klotz Junk Yard : 

Tract # 1-1.60248 acres of land sometimes known as the 
"Lyons Lot" upon which is constructed three masonry ware-
houses numbered 3, 4 and 5 .................... $80,000.00 

Tract #2-Consists of 3.75 acres of land, formerly known as 
''Virginia Central Railroad Shop'' upon which is constructed 
masonry warehouses 1 and 2, a two-story masonry office 
building, four small masonry utility buildings, one old frame 
shed and a railway siding approximately 600 feet long-
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $52,500.00 

Tract #3-Consists of 3.66 acres of land with a small masonry 
building for storing hides and a high mesh-steel fence en-
closing storage lot for junked automobiles ...... $10,500.00 

Total appraised fair market value of above is set out at 
$143,000.00. 

The above statement of appraisal is dated September 20, 
1958, and is signed by Pates-Massey Insurance & Realty b~· 
J. S. Pates; Hawkins and Janney by J. I. Janney; and John
son & Glazebrook by Orrick F. Johnson. Also as a part of this 
exhibit is an appraisement as to fair market value bearing 
the same date and signed by the same appraisers cover
ing the following property: 

612 Princess Anne Street-Brick building and lot $20,000.00 
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306 Charlotte Street-Identified as "A," brick front iron 
clad commercial building and lot, together with adjoining 
vacant lot . . . . . . . . . . . . . . . . . . . . . . . . . . ....... $18,000.00 

page 55 r 308 Charlotte Street-Identified as "B," brick 
commercial building and lot fronting approxi

mately 60 feet on South side of Charlotte Street ·with an 
approximate depth of 160 feet ................ $17,500.00 
400 Charlotte Street-Identified as "C,'' brick office and 

lot fronting about 115 feet on South side of Charlotte Street 
and back about 240 feet. Also on this lot is an improved 
cinderblock shed which runs across the back lot line and part 
way along the sides of the lot . . . . . . . . . . . . . . . ... $22,500.00 

404 Charlotte Street-Identified as "D," fronts about 110 
feet on South side ·of Charlotte Street and has an estimated 
depth of 120 feet. There is a cinderblock shed across the 
back and a cinderblock wall along its west boundary $9,000.00 

412 Prince Edward Street-Frame dwelling and e,orner 
commercial lot fronting about 94.5 feet on the East side of 
Prince Edward Street and having an approximate depth of 
79 feet-

924 Kirkland Street-aband~ned frame dwelling and large 
parcel of land fronting on Kirkland Street, Sunken Road and 
Mercer Street . . . . . . . . . . . . . . . . . . . . . . . . . ....... $10,000.00 

1601 Sunken Road-Frame dwelling and corner lot 
. . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $14,000.00 

1600 Franklin Street-Stone dwelling and corner lot with 
two adjoining lots . . . . . . . . . . . .................. $37 ,500.00 

Total appraised fair market value on the above nine de
scribed properties amounts to $156,000.00. 

It is stipulated by Counsel (R., pp. 133, 134, 135) that all 
of the above properties belong to the· partnershin regardless 
of how legal title stands, with the exception of four of the 
properties, to-wit: 

612 Princess Anne Street-appraised at $20,000.00, 
924 Kirkland Street-appraised at $10,000.00, 
1601 Sunken Road-appraised at $14,000.00, 
1600 Franklin Street (home formerly occupied by Mr. and 

Mrs. Klotz)-appraised at $37,500.00, 

and it is likewise stipulated by Counsel that the premises at 
1600 and 1601 Franklin Street are owned by Mr. and Mrs. 
Klotz as joint tenants with right of survivorship, and that the 
premises at 924 Kirkland Street and 612 Princess Anne 
Street stand in the name of Alex Klotz. only subject, of 
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course, to Mrs. Klotz's inchoate right of dower. 
page 56 r On the basis of the above, your Commissioner 

would, therefore, report the total appraised value 
of all property owned by either party and/or the partnership 
to be $299,000.00. Mr. Klotz owns, subject only to the inchoate 
dower of Mrs. Klotz, property valued at $30,000.00 and that 
Mr. and Mrs. Klotz own as joint tenants with the right of 
survivorship, property at an agreed value of $51,500.00, and 
that by agreement heretofore set out there is owned by the 
partnership real estate valued at $207,500.00, of which one
third, should the Court see fit to apply the terms of the part
nership agreement, would belong to Mrs. Klotz at a valuation 
of $69,166.67. 

Before reporting on the appraisal and inventory of the 
partnership stock, merchandise and equipment, your Com
missioner would point out that there was a Partnership 
Agreement t:ntered into by and between the parties hereto and 
said agreement is attached hereto as Defendant's Exhibit No. 
1. Said agreement because effective August 1, 1946, and 
appears to have been executed by Alex Klotz and Frances 
Klotz on '' .... day of August, 1946. '' . 

There is no doubt from the evidence appearing in the depo
sitions that a· partnership was formed purely for tax purposes, 
inasmuch as priOT to 1947 a husband and wife could not file a 
joint federal return but as partners this ·was permissable. 
It also appears that the rule or la"\v in this regard was changed 
in 1947 to allow joint returns by H & ''T and from that time 
on the original reason for the partnership ceased to exist, but 
the partnership continued until dissolved by the Court. 

Your Commissioner would report that there seems to be 
no doubt from the Court Order and the testimony, that Adam 
A. 'Vescbler & Sons occupied the status of Court appraisers. 

There seems to be some controversy in the record 
page 57 ~ as to instructions given these appraisers, but, be 

that as it may, the appraisal was -made and re
ceived in evidence as "Exhibit offered by Defendant pursuant 
to Court Order." However, the Court's decree of June 16, 
1958, provides in part as follows: 

'' * * * which appraisal values shall be binding upon the 
parties hereto; provided that either party shall have the right 
to question the valuation of specific assets in the enmt · of 
aRcertainable mistakes.'' · 

The Weschler appraisal was vigorously questioned bv Coun
sel for Mr. Klotz by way of cross examination; the testimonv 
of Jacob Schein, a scrap dealer from Baltimore, and ther~ 
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were also several hours spent by Counsel, Mr. Klotz, and 
your Commissioner in viewing the equipment and materials 
at the junk yard and offices of the former partnership located 
in the southeastern section of the City of Fredericksburg. 

It has, therefore, been necessary for your Commissioner to 
consider all of the foregoing factors in arriving at a valua
tion, and in most instances each item in question was dealt 
with in view of both appraisals, the testimony in regard to 
each questioned item, plus the opinion of your Commissioner 
based upon the view of the premises and all of the testimony 
on the subject. 

In this regard, Counsel for Mrs. Klotz, in their Memoran
dum, state that the Commissioner may not consider the 
Schein appraisal because, among other faults, it ''shows only 
a difference of opinion and not any 'specific' ascertainable. 
mistake." It is your Commissioner's understanding that any 
and all appraisals are based upon the opinion of the particular 
appraiser or appraisers, which opinion is in turn based on the 
appraiser's lrnowledge of the subject matter, its uses and its 
market value. It is, therefore, concluded that these "opinions" 

mav in some instances be based on an ascertain
page 58 r abl~ mistake. 

Therefore, the Schein appraisal has been con
sidered, along with all the other factors in evidence, in at
tempting to arrive at a fair value. 

In the determination ·of fair values for items of stock and 
equipment appearing in the \V" eschler appraisal and ques
tioned by plaintiff, your Commissioner ·will not set out in de
tail the factors and testimony considered in arriving- at a 
certain value. The testimony," however, given by the \i\T esch
lers, Jacob Schein, and Mr. Klotz has been reviewed numerous 
times and has been considered with the following qualifications 
or disqualifications of the witnesses in mind: 

l. The \,i\T eschler people are principally auctioneers and 
anpraisers. They do not buy, but sell on a commission basis. 
Thev made these appraisals on May 8, 1958. They used a 
N rw York trade journal in arriving- at their values on scrap. 
They determined junk from saleable items on the basis of 
their auctioneering experience. The appraisal was concurred 
in by \i\T eschler and his sons. There is no evidence that 
\V" eschler ever appraised or conducted sales in the imme
diate F'redericksburg area. Also, the \V"eschlers considered n 
great many articles as useable from an auctioneering stand
point, whereas it was obvious to your Commissioner from a 
view of the articles on the ground that a great many of the 
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items so considered by Weschler were and are not useahle 
and saleable as such. 

2. ·Jacob Schein used the items listed on the 1N eschler ap
praisal and also viewed the items on the premises. Schein, 
as well as the W eschlers, operates for the most part in a large 
city. He has been in the scrap business for forty years as a 
dealer or buyer and seller of scrap. He, as well as the 
·w eschlers, claimed to have based his figures on Fredericks-

burg, Virginia values. Mr. Schein made his ap
page 59 r praisal ''in the neighborhood of the 1st or 15th of 

.July." He claims his appraisal was on Fred
ericksburg price and that \iV eschler 's was based on the mill 
price as to scrap. The difference on scrap here and at the mill 
is, according to all of the testimony, about 30 per cent 10ss 
(there is no evidence of a percentage differential of less than 
30 per cent). Since this is not an industrial town, there is no 
local market for scrap and Mr. Schein considered no items 
other than equipment as scrap. Mr. Schein realizes the pro
cessing necessary to make scrap saleable at the mills and he 
likewise appears to know what is acceptable at the mills as 
scrap and what is refused. All through the Schein testimon~' 
it is obvious that he viewed the items as a prospective pur
chaser, which element of consideration brings his figures closer 
to the differential of fair market value rather than the iwe
liminary appraisal of an auctioneer. Mr. Schein appeared to 
be well acquainted with procedures and processing done in a 
junk yard and the utility of much of the equipment, such as 
power shears, etc. Mr. Schein has known l\fr. Klotz seYen 
or eight years and has done business with Mr. Klotz. It is to 
be noted that he was requested to make the appraisal bv 1\f r. 
Klotz. Schein spent five hours on the appraisal and made it 
alone. .Ta.cob Schein is not an appraiser nor does he sell at 
auction. Schein was not as accurate in his measurement of 
scrap heaps or lots and he followed, for the most part, the 
\l\T eschler list; however, he states he used his own judgment 
in arriving at his figures. 

3. Alex Klotz has been in the junk business in Fredericks
burg for thirty-two years. He claims (and it is not disputed 
in the evidence) a 30 per cent differential in junk prices set 
out in the Weschler appraisal. He made an analysis of the 

Weschler report. He claims that most of the items 
page 60 r listed by Weschler as saleable are, in reality, scrap 

and that only an occasional sale is made of such 
items and then, in many instances, only after a number of 
years of storage or holdi:J'.lg. It must be borne in mind, how
ever, that Mr. Klotz is an interested party in this proceedi1rn:. 

4. The last factor considered ·was an hour and twenty 
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minutes tour of the Klotz Junk Yard and buildings, during 
which tour the piles of scrap were viewed and all of the 
items which were listed in the Weschler appraisal as saleable 
were viewed on the ground or in the buildings. This view 
of the premises \Vas conducted after the testimony of 
'Veschler, his son, and Mr. Schein and was quite helpful in 
the determination of the questions raised as to what items of 
stock were readily saleable or should have been classed as 
junk. It likewise threw considerable light on the equipment 
questions raised by plaintiff's Counsel as to the values set out 
in the YV-eschler appraisal. 

It is obvious from the testimony of Jacob Schein, Alex 
Klotz, and particularly William P. Weschler, the son of Ralph 
W eschler, that the 'stock' figure of $78,667 .90, as set forth 
in the recapitulation of the \Veschler appraisal, is erroneous 
(record-pages 44 and 45, testimony of "William P. Weschler) 
for the reasons that it was based on wholesale mill prices 
at the mill. The evidence is clear that the cost of trans
portation, bailing, cutting, etc. amounts to a differential of 
30 per cent, which, in the opinion of your Commissioner, 
leaves a 'stock' value of $55,067.53, rather than $78,667.90 
shown in the recapitulation of the Weschler appraisal. 

This 30 per cent reduction is not necessarily reflective of 
the 30 per cent reduction due to shipping costs of processable 
scrap to the mills, as shown in plaintiff's Exhibit No. 4 and 

testimony on this subject. It might be stated 
page 61 r here that nowhere in the evidence was the 30 per 

cent differential successfully contested and in fact, 
as stated before, the evidence of defendant's own witness, 
\Villiarn \Veschler, confirmed the fact that their scrap 
appraisal was too high. It is true that this is the same 30 
per cent reduction insofar as the $23,235.00 worth of saleable 
processable scrap is concerned, but, in addition to this, your 
Commissioner's 30 per cent figure on the remainder of the 
$78,667.90 stock or appraisal by \Veschler was arrived at 
only after due and lengthy consideration of the previously 
analized factors, the evidence of all parties on what was 
saleable and what was not saleable, and, therefore, in view 
of the factors above involved in the various appraisals and 
evaluations of the stock on hand in the A. R. Klotz .Junk Yard 
on approximately June 7, 1958, your Commissioner feels that 
his last stated figure of $55,067.53 is a fair and equitable value 
for the stock-scrap inventory. 

EQUIPMENT-In considering the items in the equipment 
inventory, on which specific objections have been .raised by 
Counsel for the plaintiff, your Commissioner followed the 
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procedure and guiding factors hereinbefore outlined in at
tempting to arrive at a fair value of each item. Your Com
missioner is empowered only to determine_ values on specific
ally contested items of equipment (in this respect your Com
missioner's hands are tied as to other phases of equipment 
listed in the vYeschler appraisal on which there was no definite 
conflict of evidence or ascertainable mistake). He has found 
by again reviewing the testimony on this phase of the case, 
with particular reference to the cross examination of Mr. 
\~Teschler, Sr., that the follovving items were specifically at
tacked by Counsel for plaintiff, and it ·will also be noted the 
great degree of variance between the testimony of plaintiff 
a11d defendant as to values: 

page 62 ( ITEM-1946 \\Thite Truck, 3 Ton Open Top 
Cargo Body, Mo. 216323, Va. Title No. 6851958 

Schein Appraisal~200.00; \~Teschler Appraisal-$300.00. 

ITEM-International (U, S. Surplus) Truck Chassis 
w /Forward Stiff Leg Derrick and Powe.r Take-off \Yinch 
Schein Appraisal-$10.00; liVeschler Appraisal-$150.00. 

ITEM-Air Compressor w/11;2 H. P. Motor 
Schein Appraisal-$20.00; "Teschler Appraisal-$200.00. 

ITEM-Insley Crane w/Chrysler Gas Engine, 30' Boom, 
Cable and Electric Controller, Co. 's No. 3-S\:V Magnet, Kohler 
Mod. 5MH11, Electric Plant Included 
Schein Appraisal-$5,000.00; Weschler Appraisal-$9,500.00. 

ITEM-Aligator Power Shear, 30" w /Century 10 H. P., 60 
Cycle, 3 Phase Motor 
Schein Appraisal-$500.00; \iV eschler Appraisal-$1,500.00. 

ITEM-1950 Chevrolet 11;2 Ton Dump Body Truck w/Hy
draulic Dump, Mo. LEA-105544, Va. Title ·No. 6894888 
Schein Appraisal-$40.00; "Teschler Appraisal-$425.00. 

ITE,M-1950 GMC "450'' 3 Ton Stake Body Truck, l\fo. 
270832121, Va. Title No. 8810452 (1955 Engine) 
Schein Appraisal-$350.00; Weschler Appraisal-$850.00. 

ITEM-1947 Dodge 21;2 Ton Truck, Stake Body, Mo. T 
136-4192 
Schein Appraisal-$10.00; l:Vesdiler Appra1sal~$300.00. 

ITEM-Dempster Balester Type D, 1\Jodel 275-S-1-CD, 
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Serial 530 (10/3/53) Allis 75 H. P. Induction Motor and AU 
Equipment Attached thereto and used in conjunction there
with 
Schein Appraisal-$7,500.00; Weschler Appraisal-$15,000.00. 

ITEM-Aligator Power Shear, 48" Blade, w/G. E. 71/2 
H. P., 60 Cycle Motor 
Schein Appraisal-$400.00; ~Teschler Appraisal-$2,500.00. 

ITEM-Dodge and Kirsten, No. 2L Power Aligator Shear, 
21" Blade w /American 71/2 H. P ., 60 Cycle Motor 
Schein Appraisal-$300.00; vVeschler Appraisal-$1,500.00. 

ITEM-Cleveland "Towmotor" Fork Lift, Model LT44, 
No. 52143, 4,000 Lb. Capacity 
Schein Appraisal-$300.00; W eschler Appraisal-$850.00. 

ITEM-Logemann Manually Operated Rag Bailer, No. 
11052 . 
Schein Appraisal-$25.00; \Veschler Appraisal-$225.00. 

It is readily seen from the above that the difference in 
values on these items is so large as to be not readily explain
able on the basis of mere difference of opinion alone. In 
some instances there was testimony by Klotz as to the actual 

cost of items and this fig11re 'Y'as far less than the 
page 63 ~ W eschler appraisal for the article which had been 

used for some ti!lle. Likewise the testimony of Mr. 
Klotz, given as to the utility of some of these items, is much 
more consistent with the Schein figure than the Weschler ap
praisal. In some instances, a piece of equipment appraised 
at a high figure by ~Teschler was found, by uncontroverted 
evidence and view, to be obsolete and useless in the junk 
yard business at this time. 

On the above thirteen items of equipment, the total Schein 
appraisal is $14,655.00; whereas, the total appraisal on the 
same pieces of equipment by the \V eschler appraisal is $33,-
300.00. 

Your Commissioner bas assigned a value to the disputed 
items by taking the Schein figure and adding to it 30 per cent 
of the difference between it and the Weschler fig·ure in order 
to add what would seem to be an equitable and fair adjust
ment figure between the divergent appraisals. This calcula
tion gives as a final figure on the disputed items $20,248.50 
as contrasted with the Schein figure of $14,655.00, and the 
W eschler figure of $33,300.00 for these same items. This 
reduces the total \\Teschler equipment figure of $43,827.50 bv 
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$13,051.50 (the difference between the ·w eschler figure and 
your Commissioner's adjusted figures for the disputed items), 
leaving a final total figure for the equipment inventory of 
$30,776.00. This figure, when added to your Commissioner's 
adjusted figure on scrap of $55,067.53, gives a sum total of 
$85,843.53 as your Commissioner's recommended evaluation 
of the personal property used in the partnership business, 

namely, the inventory and equipment. 
page 64 r With regard to the distribution of partnership 

assets and the proper amounts to be credited to 
each of the partners upon dissolution of the partnership, your 
Commissioner would report as follows : 

The original Partnership Agreement, dated August 1, 1946, 
specifies that: 

"4. The capital of the partnership shall consist of the 
business and contributed to the partnership by ALEX KLOTZ 
on August 1, 1946, (which partnership capital was contributed 
one hundred per cent (100%) by ALEX KLOTZ), plus such 
additional contributions of capital hereinafter made by each 
of the partners, in the proportion from time to time agreed on 
by the partners, whether new money is paid in or the profits, 
or a portion thereof, of the partnership determined to be 
necessary for the business and affairs of the partnership and 
agreed by all of the partners to remain in the assets of the 
partnership until additional partnership funds shall have heen 
paid into or permitted to remain in the partnership. The 
interest in the capital in the partnership in event of dissolu
tion thereof, shall be on the basis of sixtv-six and two-thirds 
per cent (66 2/3%) thereof to ALEX KLOTZ, and thirty
three and one-third per cent (33 1/3%) thereof to F'RANCES 
KLOTZ. 

"7. Each of the partners shall receive a management salary 
or drawing account as from time to time shall mutually be 
agreed upon, before any profits are to be divided amongst 
the partners, and until otherwise changed, this amount shall 
be at the rate of One Hundred Do11ars ($100.00) a week for 
ALEX KLOTZ, and Fifty Dollars ($50.00) a week for 
FRANCES KLOTZ, which payment shall be made periodic
ally, weekly, or monthly, or otherwise, to each of the partners 
as they from time to time determine. All remaining net 
profits or net income of the partnership, determined for each 
fiscal period in accordance with sound principles of accounting
are to be divided among·st all of the partners on the basiR of 
sixty-six and two-thiTds per cent (66 2/3%) to ALEX 
KLOTZ and thirty-three and one-third per cent (33 1/3%) to 
FRANCES KLOTZ. 
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"When the partners shall determine that a portion of the 
net profits of any year, or pe.riod, distributahle in the pro
portions herein set forth, or as otherwise changed hereafter 
by the partners to each of the partners, is needed as additional 
working capital for the partnership, and all the parties here
to agree, such amount shall be permitted to remain in the 
partnership and become a part of the capital of the partner
ship, and the balance of net profits, if any, over and above 
such amount will be available for withdrawal by the partners 
in the proportions of the distributive share of each. Where 
the partners shall all agree that one or more partners may 
leave in the partnership a portion of his distributive share 

of the net profits differing in proportion from that 
page 65 ~ he.reinbefore set forth, such amount so left with 

the partnership, shall, until otherwise changed by 
unanimous action of the partners, allow interest to accrue 
thereon at the rate of three per cent (3%) per annum, which 
amount shall be payable by the partnership as and when 
and upon such notice as the partners from time to time shall 
ag.ree. In event of liquidation of the partnership amounts 
loaned by any one of the partners under this paragraph shall 
be paid, together with any interest thereon, before any dis
tribution of capital shall be made to the partners. 

'' 10. In event of complete dissolution of the partnership, 
each partner shall be entitled to his pro .rata share of the net 
capital of the partnership in addition to his pro rata share 
of the then undistributed earnings, if any.'' 

The reference of this matter to the Commissioner in 
Chancery by the Circuit Court of t.he City of Fredericksburg, 
instructed said Commissioner ''to take evidence and report 
to the Court the respective property interests, rights and 
liabilities in the partnership." It is to the consideration of 
these matters that your Commissioner novv proceeds. 

From lengthy consideration and reconsideration of the 
testimony which has been offered in this case, the following 
facts are plainly evident: Alex Klotz and Frances Klotz 
entered into a Partnership primarily for tax purposes, which 
purposes ceased to be necessary after one year from the in
ception of the partnership, but the partnership was allowed 
by the parties thereto to continue in force much as a matter 
of convenience and custom. Mr. and Mrs. Klotz continued to 
live together as man and wife fro111 the formation of the 
partne.rship until approximately three years ago when, ap
parently, marital difficulties arose. During the intervening· 
vears the business was operated much as it had been before 
the partnership was formed; that is to say, Mr. Klotz ap-
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pea.red to be the true head of the · business and personally 
supervised the great majority of the :firm's business dealings 
and also appeared to be primarily responsible for any and all 

of the business progress and maintenance. It would 
page 66 ~ appear that Mr. Klotz and his wife carried on 

their lives in their customary ways, giving very 
little, or no, explicit thought to the economic end of the 
partnership and allowing said partnership relationship to 
have negligible overt influence or effect upon their daily 
living relationship and habits. They lived in what appears 
to be an extremely comfortable fashion with Mr. Klotz ap
parently advancing funds to his ·wife when she showed desire 
or need for such. It is to be assumed, since there is no evi
dence to the contrary other than a list of annual expenditmes 
for the upkeep of the Klotz household, and it appears that this 
money came from the business owned jointly by Mrs. Klotz 
and her husband. Their manner of living appears to be that 
of the normal couple in most respects. However, Mrs. Klotz 's 
financial relationship to Mr. Klotz was not that of an ordinary 
wife to her husband, because 'She had the added responsibility 
and obligation of a business partner. In view of this, your 
Commissioner raises the question whether or not Mrs. Klotz 
should not have also been expected, and indeed obliged, to pay 
her full one-third (1/3) share of all of the couple's living and 
domestic expenses~ She admittedly left the majority of the 
burden of handling both the family and partnership finances 
to her husband, trusting him to do the fair and correct thing. 

For his part, Alex Klotz engaged in certain practices which 
can certainly be questioned from the standpoint of their not 
being the best business and/or accounting practices, but it 
has nowhere been suggested or shown in any of the evidence 
that he acted deliberately out of spite, greed or vindictive
ness. He used the partnership account as a personal bank, 
running through it his private funds and monies from his out-

side sources of personal income, and using it as a 
page 67 r checking account through which all or most of his 

and Mrs. Klotz 's family, living and incidental ex
penses were paid. This, beyond a doubt, is a poor practice 
from an accounting standpoint, (and indeed is the basis for 
much of the contention in the present instance), but it can 
certainly be tolerated as nothing more than a normal eccentri
city or deviation from approved methods for a. man who has 
built and run his own business in the manner he saw fit for a 
great number of years, with no need or occasion ever arising 
for him or other persons to question said practice. It is like
wise obvious from various testimony that the total amount of 
all the items which the defendant's Counsel say were incor-
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rectly charged or credited against ~{rs. Klotz 's account b~' :i'vlr. 
Klotz during the period the partnership was i'n effect, 
amounted to considerably less than what would have been her 
full one-third (l/3) share of the couple's total living expenses 
during that period. Let it be heTe noted that by the testimony 
of Mr. Forrest ,V. Brown, Jr., C. P.A. (R., pp. 160-61) "both 
Mr. and Mrs. Klotz used the partnership as if it were a 
personal bank account, and insofar as the audit engagement 
was concerned, it ·would take endless time for us to look at 
each department store bill or. statement to see if it was prop
erly charged * * ~, '' 

Finally, let it here be stated by your Commissioner, that it 
is his firm opinion that Mr. and Mrs. Klotz, as an operating 
partnership, conducted the junk and scrap business as a single 
lump enterprise, a business entity, and that they so treated it 
and allowed it to be taxed as such while both of t11em, in fact 
and for all practical interests and purposes, disregardc'o 
what went on insofar as actual accounting practices 1Ycre 
concerned. Items were reported to the Government anrl 
carried on the books as they were, primarily and effectively 

for accounting and tax purposes only. It would 
page 68 r seem to your Commissioner that for the Court to 

undertake the tremendous (and perhaps impossi
ble) task of delving back into the records of each and every 
charge on the books of the partnership and to endeavor and 
attempt to split hairs as to right and wrong in specific in
stances, would be both impractical and foolish. Your Com
missioner feels that such action is unnecessarv for the 
rendering of a fair, just and equitable decision in·' tl1is case. 

N o-vv, your Commissioner should like to proceed to an 
examination of certain specific issues which have been raised 
by both parties and give his recommendations to the Court 
as to what he feels, after due deliberation, would be a fair 
and just action for the Court to take. 

Since the matter of real property has been previously dealt 
with in this report, it seems fitting to initially dispose of the 
contentions which have arisen concerning the Sunken Road 
property. Inasmuch as Mr. Klotz purchased this property 
with funds fironi sou.rces other than the actua.Z pa,rtnen:;hip 
accou11,t, and inasmuch as this -particular property is one of 
the four stipulated exclusions from the group of -real estate 
parcels to be considered in dividing the partnership assets, 
vour Commissioner feels that it does not fall within the scone 
of his power to include it as a part of existing partnership 
assets. Like1vise, he does not feel he can justly recommend 
that Mr. Klotz be permitted to credit any part of its purchase 
price against Mrs~ Klofa's share in the partnership.- . · 
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Your Commissioner wishes to state that, by virtue of the 
same reasoning which led him to conclude that it would be 
unnecessary to delve back into the specific instances where 
Counsel for Mrs. Klotz alleges she was improperly charged 
with certain items, he has also concluded that the Court's 

best approach to the problem of fairly distri
page 69 ~ buting the assets of the partnership as of 

June 7, 1958, would not be served by becoming 
involved in tedious and uncertain attempts at rectifying past 
errors committed, and GMvdmned by one or either partner, even 
though Mrs. Klotz 's condemnation may merely have taken the 
form of failure to inquire, either because she felt no interest, 
or pressing need to do so. Y ouT Commissioner feels and 
recommends 'that this must be the Court's approach to the 
several itemized instances charged by Mrs. Klotz, such as 
Christmas Savings, insurance policies, income tax charged to 
her, U. S. Bonds, schooling for Max Klotz, payments for 
electrical appliances, and payments to department stores, 
etc. 

It would be possible for your Commissioner to consider 
every individual practice which has enured to the benefit 
and/or detriment of either or both of the parties over the 
years the partnership existed, and attempt to reach some 
conclusion upon which to base the allocation of the assets to 
the respective parties. However, it seems to your Commis
sioneT that such action does not fall exactly within the duties 
of the Commissioner as set forth by the Order of the Court 
and the terms of the original Partnership Agreement. (See 
clauses 4, 7 and 10 cited above). Mr. Klotz stands to lose, 
when we consider the private monies from outside sources, 
such as the share of stock which he ran thTough the part
nership books. On the other hand, Mrs. Klotz undoubtedly 
paid more income tax than might have been necessary, due to 
the practice of splitting the tax one-third and two-thirds, 
also probably (R., p. 159) having paid some of the tax on Mr. 
Klotz's private income which was included in the books of the 
partnership. Your Commissioner feels, therefore, that it is 
his duty to ascertain, imder the terms of the pa,rtnership 
aq1reement, the fair share of each partner upon dissolution of 
the partnership and with this belief :firmly in mind, he is led 

to conclude the following: 
page 70 r There is no dispute between the parties con-

cerning the terms of the agreement that upon dis
·solution the partners should receive respective interests in the 
·capital of the partnership of one-third (1/3) to Mrs. Klotz 
and two-thirds (2/3) to Mr. Klotz. The contention arises 
·over the question of the undistributed profits left in the part-
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nership over the years and how said funds should be properly · 
treated in making the division and distribution of assets. 
Counsel for Mrs. Klotz contend that these additional monies 
were put into the firm as ''.additional investments'' by Mr. 
Klotz, thus forming part of the capital of the partnernhip as 
distinct from loans to the partnership. It has been shown, 
on the other hand, by the testimony of Mrs. Klotz, and indi
cated by the testimony of Mr. Porrest Brown, that said funds 
were never made the subject of a'Yl!Jj specific agreement between 
the partners, and, therefore, unde,r the terms of the original 
partnership agreement, cannot be considered as ''additional 
investments.'' Neither can Mr. Klotz, through similar reason
ing, be credited with any interest on his share of the undis
tributed profit which he left in the firm, because such funds 
cannot be considered as having been loans in the absence of 
any specific agreement between the partners to that effect. 

It is the recommendation of your Commissioner that Coun
sel for the parties or the Court examine and review the audits 
of the partnership account made by A. M. Pullen & Company, 
and included with the exhibits herein, for the purpose of de
termining, as nearly as possible, the amount of the net profit 
for any and all years which was not actually drawn as salary 
by either partner and credit the plaintiff and defendant with 
tbe respective amounts due them sole[;y on the basis of u.ndis-

tributed net profit. Under all of the circumstances, 
page 71 ~ it is your Commissioner's firm conviction that this 

procedure would be the fairest and most equitable 
solution for a.ll parties concerned. Of course, Mr. Klotz 
should be credited with two-thirds (2/3) of his original 
capital investment and Mrs. Klotz should be credited with one
third (1/3) of it. 

In dealing with the question of Mr. Klotz's salary, we find 
the same general problem as above. In the case of the un
distributed profits they were apparently ''plowed back into the 
business'' more for ease of bookkeeping than for any other 
reason. In tbe instance of the $20,000.00 per year salarv, 
testimony shows that Mr. Klotz received said amount merelv 
as a formality to comply with the Goverrnnent's demand that 
he draw this much, otherwise it was not a true partnersbip 
when considered taxwise. After 1947, according to the firm 'R 

existing records, he did not receive the larger salary. Again, 
as in the above instance, there is no fonnal record of a1J1.1/ 
arrreem;ent between t'he partners to effect an increase in Mr. 
Klotz's sa.la,ry. It is, therefore, your Commissioner's recom
mendation that Mr. Klotz receive credit for the additional 
$14,800.00 salary upon which he paid tax for the year 1947, 
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but that he should not receive credit for any subsequent 
year or years. 

Counsel for Mrs. Klotz, in their briefs or memoranda, have 
cited the case of S'11iiley v. Sniiley' s Admiinistra,trix. Your 
Commissioner does not feel that that case is applicable to the 
present situation, because in that case the "original contribu
tion" of one party was substantially more than that of the 
other party, but both parties contributed at least equally to 
the joint effect of carrying on the business thus formed. It 
cannot be seriously contended that Mrs. Klotz shared equally 
with her husband the burden of operating the scrap business. 

That this partnership and its financial affairs were 
page 72 ~ handled as they were chiefly for reasons of ex

pediency in reporting and tax filing is evident to 
all concerned. 

Your Commissioner feels that it was Mrs. Klotz 's duty 
and obligation, as a partner in an operating business co11-
cern, to have kept herself informed as to the current book
keeping and business practices of the firm at any given time 
and to have raised an objection she might have had to any 
specific practice repugnant to her at the time if occurred. 
Your Commissioner likewise feels that Mr. Klotz 's practice of 
nsing the partnership account as a personal bank and failure 
to either draw his salary and share of the profits of the busi
ness each year or make definite agreements with his wife and 
partner as to under what· arrangements such funds were to 
remain in the firm, constituted a grave business rnalpradice 
on his part. 

Your Commissioner ·would, at this point, cite the case as 
partial authority for this proposition, of Ry11ian v. Ryman, 
100 Va. 20, 40 S. E. 96; Foster v. Rison, 17 Gratt. 321; also 
cited in Michie 's Digest, Vol. 8, Sec. 122, p. 61, is the case of 
Clarke's Administrator v. Clcirke, et als. These cases set forth 
the general proposition that it is the du,ty of each member of a 
partnership to keep a correct account of his transactions and 
if, through the negligence of one of the members of a firm, the 
evidence of the partnership transaction has been lost or the 
accounts have been kept in such a confusing· ·way that the 
Conrt cannot see how to do justice between them, it will not 
order an accounting but will dismiss the bill. 

Your Commissioner is not an accountant and it woulil sr0rn 
that the parties themselves or their counsel can best arrive 
at an agreement as to the :figures in this respe'ct; ·Even the 
accountants who ·testified were not in accord as to the method 



Frances Klotz v. Alex Klotz 27 

of charging one item against another and to run 
page 73 r down each and every item would be a voluminous 

task of which your Commissioner does· not feel he 
is competent to do. 

In connection also with this phase of the matter, it is your 
Commissioner's firm conviction that he is not dealing with the 
equities of Mr. and Mrs. Klotz as husband and wife. That is 
to be determined, and the payment, if any, on the basis of 
this relationship, is not bef~re your Commissioner, but he 
must deal with Mr. and Mrs. Klotz merely as business part
ners and for that reason he has previously recommended that 
Mrs. Klotz could very well and fairly be charged with one
third (1/3) of the household maintenance expense. Your 
Commissioner states this realizing that a husband is bound 
to keep his wife; nevertheless the equities between the husband 
and wife are not before your Commissioner. 

In conclusion, your Commissioner would like to state that 
the Memoranda of both Counsel for Mr. and Mrs. Klotz is 
attached hereto and, ·while not considered as evidenc1~, ·was 
most helpful to your Commissioner in the formulation of this 
report. The recommendations herein set fOTth and reported 
will probably not meet with the approval of Counsel for either 
party, but it represents your Commissioner's best effort with 
an extremely voluminous and complicated situation. Your 
Commissioner would likevvise' offer his apologies to both 
Counsel and the Court for the time which has elapsed since 
the filing of the last Memorandum in January, but the delay 
was unavoidable. 

The statement of vVeschler and Sons, in the amount of 
$895., is approved by your Commissioner as part of the costs 
of this proceeding, as well as the statenient of S. A. Cunning
ham, Shorthand Reporter, Louisa, Virginia, in the amount of 
$345. Both statements are filed herewith. It is requested 
that your Commissioner's fee be fixed by the Court. 

page 74 r 

Respectfully submitted: 

* 

RALPH M. vVHITTICAR,, .JR. 
Commissioner in Chancerv for 
the City of Fredericksburg. 

,· * 
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DECREE. 

This caus·e came on this day to be heard upon the papers 
formerly read and upon the report of Ralph M. Whitticar, 
Jr., Commissioner in Chancery, filed on the 22nd day of 
April, 1959, and was argued by counsel. 

Upon consideration whereof and by agreement of counsel 
for the parties hereto, it is ordered that this matter be re
ref erred to Ralph M. '\Thitticar, Jr., Commissioner in Chan
cery, for the purpose of making a financial computation of his 
findings in the report and submit it to the Court; it is further 
ordered that Ralph M. Whitticar, Jr., may, if he should be so 
advised, employ an independent accounting firm to assist him 
in such computation and charge the costs thereof to the 
costs of this suit. 

The right of counsel for either party to file such exceptions 
as they may be advised is suspended until the Commissioner 
shall file his -supplementary report in accordance with the 
terms of this decree. 

• • • • 
page 75 ~ 

• • • 

Enter May 1, 1959. 

LEON M. BAZILE, Judge . 

• • • 

page 76 r 
• • • 

Filed May 28, 1959. 

M. H. WILLIS, Clerk 
. By CHARLES H. BERRY, Deputy. 

SUPPLEMENTAL REPORT. 

To the Honorable Leon M. Bazile, Judge of said Court: 

Your undersigned Commissioner in Chancery would, pur
suant to a Decree of this Court dated May 1, 1959, supple-
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ment bis original report which ''vas filed April 22, 1959 as 
follows: 

First, it appears that Paragraph One on Page Four of the 
original report was inadvertantly dictated into the report 
from your Commissioner's notes and said Paragraph One 
on Page Four is to be disregarded since it is inconsistent with 
the findings of your Commissioner as set out in his report. 

The decree of re-reference directs that the Commissioner 
''make a financial computation of his findings in the report'' 
and authorizes him to employ an accountant to set out this 
computation. Your Commissioner has, therefore, sought the 
assistance of the firm of Baker, Brydon, Rennolds and \i\Thitt, 
,Certified Public Accountants, with a branch office in the City 
of Fredericksburg, in charge of ·William Thompson, Jr., 
Certified Public Accountant, a member of the firm, in this 
regard and their complete report is attached hereto and made 
a part of this report to be considered as the findings in figures 

which figures are consistent with the findings of 
page 77 r your Commissioner as to the equities and values in 

controversy. 
It is understood that the fee of the aforementioned account-. 

, ing firm is to be considered as a part of the cost of this cause 
and their statement for service is attached heteto and recom
mended for payment by your Commissioner. 

Respectfully submitted, 

RALPH M. vVHITTICAR, JR. 

• • 

page 77a r 
• • 

30 October 1959. 

Mr. Ralph M. Whitticar, 
Commissioner in Chancery 

Commissioner in Chancery for 
the City of Fredericksburg. · 

• • 

• • • 

LEON M. BAZILE,.Judge. 

May 25, 1959. 

For the City of Fredericksburg, 
' Fredericksburg, Virginia. 
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Dear Sir: 

We submit herewith financial statements of KLOTZ'S, A 
PARTNERSHIP, FREDERICKSBURG, VIRGINIA for the 
p~riod from August 1, 1957, to June 7, 1958, as listed below: 

Exhibits 

'(A" 
"B" 
''C" 

Balance Sheet 
Statement of Partners' Capital 
Income, Statement 

Page 

2 
3 
4 

These statements were prepared by us from financial state
ments previously submitted in the case of Klotz v·. Klotz with 
changes therein as recommended in your report· to The Circuit 
Court of The City of Fredericksburg.· 

'\i\TT 
5/2 

Respectfully submitted, 

BAKER, BRYDON, R.ENNOLDS 
& '\i\THITT 

By vVILLIAM THOMPSON, JR., 
C.P. A. 

:Member of Ffrm. 
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page 77c ~ . EXHIBIT ''B.'' 

KLOTZ'S 
(A Partnership) 

Fredericksburg, Virginia 

STATEMENT OF PARTNERS' CAPITAL 

For -the Period From August 1, 1957, to June 7, 1958 

ALEX R. FRANCES 
KLOTZ KLOTZ TOTAL 

BALANCE-August 1, 
1957 (Per Books) $160 317 47 $29 930 15 $190 247 62 

ADD: 
Additional Investment 28 624 69 28 624 69 
Net Income for Period 

(Exhibit ".c ") 8 399 71 4 199 86 12 599 57 

Total $197 341 87 $34 130 01 $231 471 88 

DEDUCT: 
ViTithdrawals During 

Period 23 340 71 12 707 87 36 048 58 

BALANCE BEFORE 
ADJUSTMENTS $174 001 16 '$21 422 14 $195 423 30 

AD.JUSTMENTS: 
To Increase Real 

Estate to Market 
Value 46 790 97 23 395 49 70 186 46 

To Increase Equipment 
and Other Property· 
to Market Value 540 55 270 27 810 82 

To Credit Partner with 
Salary Allowance for 
Year 1947 14 800 00 i4 800 00 

To Distribute Decrease' 
in 1947 Income Due to 
Additional· Partner's 
Salary (9 866 67) (4 933 33) (14 800 00) 

BALANCE-June 7, 
1958 $226 266 01 $40 154 57 $266 420 58 
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(E·xh. "A") 

* * * 

page 78 ~ 

* * 

Filed June 5, 1959. 

M. H. \VILLIS, Clerk. 

EXCEPTIONS TO REPORT AND SUPPLEMENTAL 
REPORT OF COMMISSIONER IN CHA~CERY. 

To the Honorable Leon M. Bazile, Judge: 

Comes now the defendant Frances Klotz and objects and 
excepts to the report and supplemental report :filed by Ralph 
M. \iVhitticar, Jr., Esquire, Commissioner in Chancery in 
the above entitled cause (said supplemental report having 
been :filed cm May 28, 1959), in the· following respects : 

I. 

The Commissioner erred in law and in fact in the follow
ing valuations made by him of the partnership assets, as of 
June 7, 1958: · 

(A) The valuation of land, buildings and improvements 
made by the Commissioner in the amount of $207,500 consti
tutes a mathematical error on the part of the Commissioner. 
The :figure should have been $220,802, being the amount shown 
by agreed appraisal of said properties introduced in evidence 
before the Commissioner. p. 133 of transcript. 

(B) The valuation of merchandise inventory in the 
amount of $55,067.53, made by the Commissioner, is in error 
in the following respects : 

(1) Said valuation is contrary to the appraisal of Adam 
A. Weschler & Son, Inc., offered in evidence ('Tr., 

page 79 r p. 4) pursuant to court order. By order of this 
· court entered herein on June 16, 1958, Adam A .. 

W eschler & Son, Inc. were directed to appraise these assets 
as of June 8, 1958, and said order provided that said "ap
praisal values shall he binding upon the parties hereto; 
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provided that either party shall have the right to question the 
valuation of specific assets in the event of ascertainable 
mistakes.'' There was no evidence introduced before the 
Commissioner indicating ascertainable mistakes in the valua
tion of· specific assets in said appraisal, which was in the 
amount of $78,667.90. The purported appraisal of inventory 
made by Jacob Schein in July 1958 (approximately one month 
after the date of the valuation provided for by this court) 
was incompetent because it was admittedly of an appraisal of 
different assets. Said .Schein appraisal was also incom
petent and did not point out any specific ascertainable 
mistakes on the part of the court appraisers. 

(2) Said valuation is contrary to the admissions of Mr. 
Klotz himself, who testified before the Commissioner (Tr., 
pp. 265 and 325) that a fair sale value for the merchandise 
inventory as of the date of the partnership 'lvas not less than 
$60,000. . 

(3) The correct valuation which should have been given by 
the Commissioner for the merchandise inventory was $78,-
667 .90. 

( C) The valuation of furniture, :fixtures, equipment, auto
mobiles and trucks, in the amount of $30,776, made 

page 80 r by the Commissioner, is, in error in the follovving 
respects: 

(1) Said valuation is contrary to the appraisal made b~' 
the court appraisers, which appraisal was in the amount of 
$43,827.50. Said appraisal was made pursuant to the court 
order referred to above, and is binding upon the parties 
in the absence of proof of ascertainable mistakes in the valua
tion of specific assets. No such proof was shown on behalf of 
plaintiff Alex Klotz, and the testimony of Jacob Schein 
offered with respect to valuations which he made one month 
later was incompetent. 

(2) The valuation of said furniture, :fixtures, equipment, 
automobiles and trucks should have been $43,827.50, which i>: 
the figure shown in the Weschler appraisal. 

(D) Total value of partnership assets. By virtue of the 
errors referred to in items (A), (B}, and (C) above, the 
Commissioner erred in finding the total partnership assets to 
be $300,564.10. Said total partnership assets should have 
been found to be $350,517.97. 
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II. 

The Commissioner erred in law and in fact in finding 
the amount of the partnership capital assets as of June 7, 
1958, to be $266,420.58. Said figure is arrived at by deducting 
from the partnership assets the amount of partnership 
liabilities. No objection is made to the Commissioner's 
ascertainment of partnership liabilities which were found to 
be in the amount of $34,143.52; but if these liabilities are de-

ducted from the correct partnership assets of $350,
page 81 ~ 517.97, the net partnership capital is $316,374.45. 
· The Commissioner should have found the partner-

ship capital to be in said last mentioned amount. 

III. 

The Commissioner erred in law and in fact in not holding 
that upon the dissolution of the partnership F'rances Klotz 
is entitled to one-third of the net partnership assets, i. e., 
one-third of $316,374.45 (see Exception II above), or a net 
figure of $105,458.15 and in not holding that Alex Klotz was 
entitled to only two-thirds of the net partnership assets. 
Such finding should have been made pursuant to the provi
sions of Article 4 of the partnership agreement (Defendant's 
Exhibit 1) which provides that ''the interest in the capital 
in the partnership in event of dissolution thereof, shall be on 
the basis of sixty-six and two-thirds per cent (66 2/3%) 
thereof to Alex Klotz, and thiTty-three and one-third per 
cent ( 33 1/3 % ) thereof to Frances Klotz.'' The findings 
of the Commissioner should have been that Frances Klotz 
is entitled to one-third of $316,374.45 or $105,458.15, and 
that Alex Klotz is entitled to two-thirds of $316,374.45 or 
$210,916.30. 

IV. 

The Commissioner erred in law and in fact in not in
creasing the capital account of Frances Klotz in the part
nership by the following items which the evidence before the 
Commissioner showed were improperly charged against said 
capital account by direction of Alex R. Klotz: 

1. Individual income taxes incorrectly charged 
to drawing accounts of F'rances Klotz $21,703.89 

2. U. S. Bonds purchased by Alex R. Klotz for 
his own accourit or for the account of his 

grandchildren 2,100.00 
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page 82 r 3. Christmas Saving Accounts of 
Alex R. Klotz which were not for the 

benefit of Frances Klotz 6,385.00 
4. Incidental expenses of schooling for Max 

Klotz charged to Frances Klotz without 
her knowledge or consent 1,612.25 

5. Electrical home appliances for residence, 
, , purchased by Alex R. Klotz 2,451.31 

6. Payments to Washington, D. C. department 
stores for accounts of Alex R. Klotz, rep-
resenting items of his own 2,665.45 

7. Payments for fuel, electricity, etc. for 
residence , 630.07 

8. Premiums paid on life insurance policies in 
which Frances Klotz had no interest 1,516.09 

9. Certain miscellaneous bills incurred by Alex 
R. Klotz and erroneously charged to 
Frances Klotz' account , 2,709.38 

$41,773.44 

The foregoing items totaling $41, 773.44 are described in 
detail in Defendant's E.xhibit #5, reference to which is 
hereby made. They were erroneously disallowed in their 
entirety by the Commissioner, contrary to the evidence. 
Credit for the said items should be given to the capital ac
count of Frances Klotz, and a corresponding deduction 
should be made against the capital account of Alex R. Klotz. 

v. 

The Commissioner erred in law and in fact in crediting 
Alex R. Klotz with a salary allowance for the year 1947 in 
the amount of $14,800, contrary to the partnership agree
ment between the parties. 

F'or a more particular statement of the grounds of the 
foregoing objections and exceptions, reference is 

page 83 ~ hereby made to memorandum on be'!Jalf of the de
fendant Frances Klotz filed before the Com

missioner in this cause, copy of which memorandum is an-
nexed hereto. ' 

""WHEREFORE, THE PREMISES CONSIDERED, the 
defendant Frances Klotz prays the court that the foregoing 
objections and exceptions to the Commissioner's report may 
be heard by the court and found to be well taken, and that a 
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decree may be entered herein modifying the Commissioner's 
report in the respects hereinabove mentioned. 

page 104 ~ 

• • 

• • 

EDMUND D. CAMPBELL 
GRIFFIN T. GARNETT, JR. 

Attorneys for Defendant 
Frances Klotz . 

• • 

• • • 

OPINION OF THE COURT. 

The parties, who are husband and wife, on the 1st day of 
August, 1946, entered into a partnership agreement, appa
rently for tax purposes. At that time they could not file a 
joint return and thereby reduce their taxes; whereas, if they 
were partners, they could in this way effect some tax saving. 

All of the capital of the business was furnished by the 
husband, the contract providing that in event of dissolution 
of the partnership the husband was to receive two-thirds and, 
the wife one-third of the assets of the business. 

Alex Klotz operated the business, which was a junk busi
ness, and over the years they have prospered and are among 

the wealthy people of this city. Unfortunately, 
page 105 ~ all their wealth did not bring happiness, and they 

now have a divorce suit pending in this court. 
This suit is for the purpose of winding up the partner

ship. 
There being many complicated matters involved, the cause 

was referred to Ralph M. Whitticar, Jr., a competent com
missioner; and he has filed a report which indicates that he 
did much work, and he filed an excellent report. 

This matter now comes before the court on exceptions filed 
by the defendant to the commissioner's report. 

The first exception is that he erred in the valuation of the 
land and improvements, and that he also erred in the valua
tion of the personal property. 

As to the real estate, the commissioner reported the ·value 
as being $207,500.00. It is contended that the correct figure 
should be $220,802.00. 

The Court does not understand this exception, as the Com
missioner reported the value of partnership real estate to be 
largely in excess of the $220,802.00 figure. 
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As to the second part of the exception: in the decree of 
reference it was there provided that the interest of Frances 
Klotz in the partnership be deteTmined: 

"And that Adam A .. '~Teschler and Sons of Washington, 
D. C. should inventory and appraise as of June 8, 1958, all 

of the tangible personal assets of the partnership 
page 106 ~ exclusive of any real estate, which appraisal of 

values should be binding upon the parties hereto; 
provided, however, either party shall have the right to ques
tion the valuation of specific assets in the event of asceTtain
able mistakes.'' 

'~Teschler and Sons made their inventory and appraisal of 
the personal assets of the partnership and reported them to 
be worth $78,667.90. 

The plaintiff vigoTously assailed the correctness of the 
valuations made by Vv eschler and Sons and introduced the 
evidence of another appraiser whose valuations were much 
lower than those made by W eschler and Sons. 

It appears from the testimony that 'Veschler is an au
ctioneer and an appraiser (R., p. 4). ·w eschler testified that 
the values of the ''the equipment and machinery and office 
furniture used in the conduct of this business were based on a 
figure a little higher than a liquidation basis. We saw an 
operating business and valued those articles except the scrap 
for a figure in excess of what \Ve could get for it at public 
sale." (R., pp. 8-9) He was asked "'Vell, on what basis 
did you value it 7" He answered, ""We figured the basis, 
the amount we could get for it, and added anywhen1 from 
thirty to fifty per cent, depending upon the article.'' 

Certain otheT items he appraised at what they could be 
sold to a dealer for, in other items what he would have ex
pected to be paid fOT them at public auction. 

As to the scrap he established his valuation from a trade 
paper published in New York (R., p. 12). 

page 107 ~ He appraised a Kranekar crane truck with a 
gooseneck wench at $300.00. On crosR examina

tion he was asked : 

'' Q. Would it surprise you to know that it cost $195.00 in 
19487 

''A. I don 't know. 
"Q. * * * I am telling you that it was the price' in 1948. 

That would 11ot change yonr testimony? 
"A. Not a bit, sir." 
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He appraised an Insley crane with Chrysler gas engine 
at $9,500.00, because: "\~Te believe we could sell it at that 
price if we were selling it as a part of a going business to 
someone to operate that business 1vith this piece of equip
ment.'' 

'' Q, You couldn't sell it for anything like that to somebody 
to take and move it, could you~ 

"A. No, sir, I think you would possibly have a difference 
of at least thirty per cbnt less than this. (R., pp. 28 to 
29)." 

He did not know the age of this item or its life expectancy 
at the time he appraised it (R., p. 29), nor did he know its 
cost 1vhen new. 

He appraised a Dempster Balester at $15,000.00 without 
knowing the age or life expectancy of it and without knowing 
its Teplacement cost (R., p. 31). 

He also testified that he did not consider the location of the 
property as entering into hi·s valuation (39-40). 

page 108 r Under examination by counsel for the defend-
.ant, Mr. \¥illiam P. Weschler, 1vho helped his 

father make the appraisal, was asked this question : 

"Q. In your opinion at a properly advertised auction sale 
would the stock bring as much as $78,667.90~ 

"A. I would say no. (R., p. 45) 
"Q. Now the equipment which is valued at $43,827.50 if 

sold by a willing seller to a willing buyer, for use at Fred
ericksburg, \\,'Ould that bring as much as $43,827.50 in your 
opinion 1 

"A. Would it bring that much? 
"Q y . . es, sir. 
"A. No, sir, it would not." (R., p. 45) 

On cross examination he was asked: 

"Q. As I understand your answer to Mr. Campbell in so 
far as· the inventory is concerned if they had a public sale 
at Fredericksburg it wouldn't bring $78,000.00, was that your 
answer~ 

"A. Yes. 
'' Q. \¥hat would it bring? 
"A. At this time I am not prepared to say. 
'' Q. So you do not know what the market would be as to 

the inventory at public sale in the City of Fredericksburg? 
"A. That is correct." (R., p. 48) · 
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page 109 r He was later examined as follows: 

"Q. You have previously given the valuation on this type 
of merchandise, and I am asking you now if you feel that it is 
worth $78,000.00, if he is willing to sell the whole lot for 
$62,000.00, do you think yon could find a buyer that would pay 
that for it~ 

''A. No, sir.'' 

Certainly this evidence shows that ·w eschler 's appraisal 
indicates that they made many mistakes therein, ·which fully 
justified the plaintiff in questioning their appraisement, and 
from an examination of the record the Court is of the opinion 
that Commissioner \iVhitticat's report is about as accurate as 
is possible in such a complicated case. The ref ore, this ex
ception is overruled. 

\i\That has been said as to the former part of this exception 
applies also to the third section thereof. 

The second exception is based on the sustaining of the first 
exception. That exception not having been sustained, this 
exception must therefor fall. It is overruled. 

Exception Three is like-wise based on the erroneous assump
tion that Excepiton One should be sustained. It is also 
overruled. 

Exception Four relates to certain items which it is alleged 
were wrongfully charged to Mrs. Klotz. 

page 110 ~ One of these is an item of income taxes alleged 
to have been wrongfully charged to Mrs. Klotz. 

Income taxes when returned on a joint account are required 
to be signed by both the husband and the wife. When these 
returns were made by the parties vrns the proper time to ob
ject if there was any wrongful allocation of the tax paid by 
Mrs. Klotz. One cannot stand idly by without protest over a 
period of ten or twelve years and then protest. This item is, 
therefore, disallowed. 

The next item relates to $2,100.00 worth of U. S. Saving 
Bonds bought by Klotz for his grandchildren and was char,i:?;ed 
to Mrs. Klotz without her knowledge. This item should be 
sustained. . 

The next item relates to Christmas savings acicounts 
amounting to $6,385.00, ·which Klotz appears to have receiYed 
the benefit of. This item should be sustained. 

The next item is electrical home appliances for the residence 
charg:ed to Mrs. Klotz. This item seems to have been for the 
benefit of both parties, and Mrs. Klotz occupies the home. 
This item will, therefore, he rejected. 

The next item involves payments to \Vashington, D. C. 
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department stores charged to Mrs. Klotz and alleged to have 
been Mr. Klotz's bills. Klotz denies that they were his bills 
(R., p. 273), and Brown, the auditor, was unable to say whose 
bills they were. Klotz insists that they were his wife's bills. 
His wife disputes this by saying that she paid all the bills 

sent to her for the items at the '~T ashington stores. 
page 111 r She admits, however, that the accounts stood in 

her name (R., p. 318). The evidence on this item 
is too conflicting and doubtful to sustain this item. It is dis
allowed. 

The next item is for $630.07 for electricity paid for the 
residence. This item is on the same basis as Item Five, and 
the exception as to this item is disallowed. 

The eighth item is for premiums paid on life insu:rnnce 
policies in which Mrs. Klotz had no interest and which were 
charged to her. This account amounts to $1,516.09. The 
exception as to this item is sustained. 

The last item is certain miscellaneous bills alleged to have 
been incurred by Klotz and charged to his wife's account 
amounting to $2,709.38. The record consists of three hundred 
·and eighty-four pages. The Court has no time to search 
through this record to ascertain what these items are. If 
counsel cannot definitely point out to the Court what the 
items consist of and where it appears that Mrs. Klotz was 
charged with the same erroneously, the Court, who is not an 
accountant, has not the time or the inclination to search 
through the voluminous record to attempt to pick out such 
items. The exception to this item is, therefore, disallowed. 

Item Four should be sustained. 
The items of exceptions sustained are the following: 

Item 2-$ 2,100.00 
Item 3- 6,385.00 
Item 4- 1,612.25 
Item 8- 1,516.09 

Total-$11,613.34 

page 112 ~ The Fifth Exception is to the allowance of a 
salary item for 1947 of $14,000.00 to Klotz. This 

·was done because the Federal Tax Department required Klotz 
to pay an income tax on a salary of $20,000.00 that year. The 
Court finds no error in the report as to this item. 

In conclusion the Court expresses its gratitude to Mr. 
vVhitticar for the excellent report he has made under most 
trying and difficult circumstances and with a most burdensome 
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record. Unfortunately, the Court knows nothing about ac
counting and has done the best it could with this case. 

It is satisfied that it has decided it correctly as to , the 
matters of law involved. 

LEON M. BAZILE, Judge. 

4 day of September, 1959. 

page 113 ~ 

• 

DECREE. 

This cause came on this day to be heard upon the papers 
formerly read, the report of Ralph M. "'Vhitticar, Jr., Com
missioner in Chancery, and his supplemen~ t}_tereto, together 
with the evidence and exhibits taken and produced before him, 
including the financial statements of Baker, Brydon, Ren
nolds & Whitt, and the exceptions to the reports filed by 
Edmund D. Campbell. and Griffith T. Garnett, Jr., Attorneys 
for Frances Klotz, and was argued by counsel. 

Upon the consideration whereof, the Court is of the opinion 
· from the reports of the Commissioner in Chancery and the 
evidence produced before him, together with the Exhibits filed 
therewith, that the exceptions :filed by counsel for respondent 
should be overruled, and the report of the Commissioner 
should be sustained and confirmed with the following excep
tions: 

Exception No. 4. 

Item 2. U. S. Savings Bonds ................ $ 2,100.00 
Item 3. Christmas Savings ................ , ... 6,385.00 
Item 4. Expenses of schooling 

for Max Klotz . . . . . . . . . . . . . . . . . . ] .612.25 
Item 8, Premiums pa.id on life insurance . . . . . . . . l.516.09 
T:otaling .................................... $ll,6l3.34 

all of which is ADJUDGED, ORDERED and DECREED. 
It further appearing to the Court that the interest of 

Frances Klotz in the Klotz's partnership amounts 
page 114 r to the sum of Fifty-one Thousand, Seven Hundred 

and Sixty-eight Dona.rs ($51,768.00), subject to the 
following credits: 
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1. A good and sufficient deed having been 
tendered in open court by Alex R. Klotz 
for his interest in the Franklin Street and 
Sunken Road properties standing in their 
joint names and the property located at 612 
Princess Anne Street standing in the name of 
Alex R. Klotz. Alex R. Klotz shall be 
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credited with the sum of $45,750.00 ........ $45,750.00 
2. The sum of $6,509.00 having been advanced to 

Frances Klotz by Alex R. Klotz pursuant to 
the terms of a decree heretofore entered on 
16 June, 1958 .............................. 6,509.00 

Totaling ............................... $52,259.00 

leaving a credit to Alex R. Klotz of Four Hundred and Ninety
one Dollars ($491.00), all of which is ADJUDGED, OR
DERED and DECREED. 

It is further ORDER,ED, ADJUDGED and DECREED 
that Frances Klotz be allowed. interest at the rate of five per 
cent (5%) per annum from June 7, 1958, upon the sum of 
Forty-eight Thousand five hundred Dollars ($48,500), Alex 
R. Klotz to be credited with the sum of $491.00, leaving bal
ance due of $2,640.00. 

It is further ADJUDGED, ORDERED and DECREED that 
so soon as a receipt signed by Edmund D. Campbell, Counsel 
for Frances Klotz, for the amount of interest due hereunder 
shall be filed in the papers in this cause, or the amount there
of shall be paid to the Clerk of this Court to the credit of the 
Court in this cause, \Villiam J. Gibson be, and he hereby is, 
appointed a Special Commissioner to convey to Alex R. Klotz, 
or to whomsoever he shall designate, a good and sufficient 
deed to all of the assets of Klotz 's partnership, specifically 
including the real estate adjudged to belong thereto. 

To which order of the Court counsel for Alex R. Klotz ex
cepts for the reasons stated in open court to this 

page 115 r order of the court in so far as the report of the 
Commissioner was overruled as to Items 2 and 3 

of Exception Four in this Order, to-wit: 

. $2,100.00 on account of bond purchase 
$6,385.00 on account of Christmas savings funds 

Counsel for defendant, Frances Klotz, except to this de
cree in the following respects for the reasons stated in open 
court and for the reasons heretofore set forth in the defend-
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ant's ''Exceptions to Report and Supplemental Report of the 
Commissioner in Chancery'' : 

(a) in that the decree fails to sustain this defendant's 
exception I(A) to the Commissioner's report with respect to 
the valuation of the partnership land, buildings and improve
ments, it being the· position of the defendant that the Com
missioner made a mathematical error in this valuation. 

(b) in that the decree fails to sustain this defendant's 
exception I (B) to the Commissioner's report with respect 
to the valuation of the merchandise inventory of the partner
ship. 

( c) in that the decree fails to sustain this defendant's ex
ception I(C) to the Co:µimissioner's report with respect to the 
valuation of the partnership furniture, fixtures, equipment, 
automobiles and trucks. 

( d) in that the decree fails to sustain this defendant's ex
ception I(D) to the Commissioner's report with respect to 
the total value of the partnership assets. 

( e) in that the decree fails to sustain this defendant's ex
ception II to the Commissioner's report with respect to the 
amount of the net partnership capital. 

(f) in that the decree fails to sustain this defendant's 
exception III to the Commissioner's report and fails to allot 
to this defendant upon dissolution of the partnership one

third of the net assets of the partnership business. 
pge 116 ~ (g) in that the decree fails to sustain this cle-

f endant 's exception IV ( 1) to the Commissioner's 
report with respect to individual income taxes in the amount 
of $21,703.89, which the defendant claims were taxes of the 
plaintiff improperly charged against defendant's account on 
the partnership books. · 

(h) in that the decree fails to sustain this defendant's ex
ception IV(5) to the Commissioner's report with respect to 
electrical home appliances allegedly purchased by Alex Klotz 
in the amount of $2,451.31, and improperly charg·ed against 
defendant's ·account on the partnership books. 

(i) in that the decree fails to sustain this defendant's 
exception IV(6) to the Commissioner's report with respect 
to alleged Washington, D. C. department store accounts of 
Alex Klotz in the amount of $2,665.45, claimed to have been 
improperly charged against the defendant on the partner
ship books. 

(j) in that the decree fails to sustain this defendant's 
exception IV(7) to the Commissioner's report with respect to 
miscellaneous bills allegedly incurred by Alex Klotz and 
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improperly charged by him against this defendant's account 
on the partnership books, in the amount of $2,709.38. 

(k) in that the decree fails to sustain this defendant's 
exception V to the Commissioner's report in which the Com
missioner credited Alex Klotz with a salary allowance for the 
year 1947 in the amount of $14,800.00, which the defendant 
claims to have been in violation of the partnership agree
ment. 

It is further ORDERED that the opinion of the Court here
tofore rendered in this cause be, and the same hereby is, made 
a part of the record of these proceedings. 

And plaintiff, by his counsel, signifies to the court her in
tention of ta.king an appeal from this decree to the Supreme 
Court of Appeals of Virginia. 

page 117 r \TV e ask for this: 

COLEMAN & GIBSON 
Attorneys for Complainant 
403 William Street 
Fredericksburg, Virginia 

By \lVM. J. GIBSON 

Seen and objected to: 

EDMUND D. CAMPBELL 
Attorney for Respondent 
822-830 Southern Building 
Washington, D. C. 

Enter 25 September, 1959. 

LEON M. BAZILE, .T udge. 

page 121 r 
*· 

ORDER AMENDING DECREE OF' SEPTEMBER 25, 1959. 

This cause came on on the 9th da.y of October, · 1959, to 
be heard upon the pleadings formerly filed, inchiding t11e 
decree heretofore entered in this cause on the 25th dav of 
September, 1959, and upon motion of counsel for defendant 
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tQ amend said decree, and was argued by counsel. 
Upon consideration whereof, and it appearing to the Court 

that the decree heretofore entered in this caus~ on the 25th day 
of September, 1959, has not become final and that both parties 
have agreed that the said decree should be amended as herein 
set forth, 

It is therefore ADJUDGED, ORDER.ED and DECREED 
that the decree heretofore entered in this cause on the 25th 
day of September, 1959, be and the same is hereby amended 
in the following respects : 

( 1) The words "to the credit of the court in this cause," 
appearing on the 8th line from the bottom of page 2 of said 
decree, are hereby changed to read "to the credit of the de
fendant in this cause.'' 

(2) The last paragraph of page 4 of said decree is hereby 
stricken and in lieu thereof the following paragraph is added 
to said decree : 

''And defendant, by her counsel, having signified to the 
Court her intention of taking an appeal from this 

page 122 r decree to the Supreme Court of Appeals of Vir-
ginia, and the plaintiff, by his counsel, having 

indicated an intention in such event to take a cross-appeal, 
the plaintiff is hereby authorized to make tender and pay
ment of his obligations hereunder, and the defendant to re
ceive tender and payment of such obligations, without prt>
judice to the rights of either party to appeal from said 
decree and the findings of the co-grt to the extent of exceptions 
heretofore filed or noted in this cause.'' · 

The rest and residue of the decree dated the 25th dav of 
September, 1959, is hereby' ratified and confirmed. • 

Enter 9 October, 1959. 

SEEN AND AG HEED: 

·wM. J. GIBSON 

LEON M. BAZILE, Judge. 

Counsel for Complainant. 

EDMUND D. CAMPBELL 
Counsel for Respondent, 
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. . .. 
page 124 r 

Filed October 20, 1959. 

M. H. "WILLIS, Clerk. 

ASSIGNMENTS OF ERROR. 

Frances Klotz, respondent (defendant) in the above cause, 
hereby assigns the following errors to the decree of this 
court entered September 25, 1959, as amended by order 
entered October 9, 1959, on her appeal to the Supreme Court 
of A ppea.Is of Virginia : 

1. Although the opinion of the court attached to the de
cree declares that Frances Klotz ·was entitled, upon dissolu
tion of the partnership, t9 one-third of the net assets of the 
partnership business, the court in its decree erred by awarding 
Frances Klotz a substantially lesser sum. 

2. The court erred in failing to sustain this defendant's 
exception I(A) to the Commissioner's report with respect 
to the valuation of the partnership land, buildings and im
provements, the Commissioner having made a mathematical 
error of $10,000, in this valuation which had been agreed upon 
by evidence jointly introduced by the parties hereto. 

3. The court erred in failing to sustain this defendant's 
exception IV(l) to the Commissioner's report with respect 
to individual income taxes in the amount of $21,703.89, which 
this defendant claims were taxes of the plaintiff improperly 

charged to defendant's accounts on the partner
page 125 r ship books. 

4. The court erred in failing to sustain this de
fendant's exception I(B) to the Commissioner's report with 
respect to the valuation of the merchandise inventory of the 
partnership. 

5. The court erred ih failing to sustain this defendant's 
exception I(C) to the Commissioner's report with respect to 
the valuation of the partnership furniture, fixtures, equip
ment, automobiles and trucks. 

6. The court erred in failing to sustain this defendant's 
exception I(D) to the Commissioner's report wtih respect to 
the total value of the partnership assets. 

7. The court erred in failing to sustain this defendant's 
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exception II to the Commissioner's report with respect to 
the total amount of the net partnership capital. 

8. The court erred in failing ·to sustain this defendant's 
exception IV ( 5) to the Commissioner's report with respect 
to electrical home appliances allegedly purchased by Alex 
Klotz in the amount of $2,451.31, which this defendant claims 
were improperly charged against her account on the part
nership books. 

9. The court erred in failing. to sustain this defendant's 
erception IV (6) to the Commissioner's report with respect 
to "'\Vashington, D. C. department store hills allegedlv in
curred by Alex Klotz in the amount of $2,665.4:5, which this 
defendant claims were improperly charged against her ac
count on the partliership hooks. 

10. The couTt erred in failing to sustain this defendant's 
exception IV ( 6) to tbe Commissioner's report with respect 
t.o miscellaneous bills allegedly incurred bv Alex Klotz, 
which this defendant claims were improperly charged against 
her account on the partnership books, in the amount of 
$2,709.38. 

11. The court erred in failing to sustain this defendant's 
exception V to the Commissioner's report, in 

page 126 ~ which the Commissioner credited Alex Klotz with 
a salary allowance for the year 1947 in the amount 

of $14,800, which this defendant claims to have been in 
violation of the partnership agreement. 

FRANCES KLOTZ 
By , Counsel. 

EDMUND D. CAMPBELL 
GRIFFIN T. GARNETT, JR. 

Counsel ·for Frances Klotz 
2066 N. 14th Street 
Arlington l, Virginia. 

* * 

page 129 ~ 

* 

Filed October 29, 1959. 

* * 

* * 

M. H. "'\VILLIS, Clerk. 



Frances Klotz v. Alex Klotz 49 

NOTICE OF CROSS-ERROR. 

To: The Honorable Mason H. Willis, Clerk: 

Having received copies of communications to you from 
Edmund D. Campbell, Counsel for Frances Klotz, under date 
of October 19, 1959, giving notice of her intention to apply 
to the Supreme Court of Appeals of Virginia for an appeal 
from the final decree of 'the Court entered herein on Septem
ber 25, 1959, as amended by order entered October 9, 1959, I, 
as counsel for Alex R. Klotz, hereby notify you of assign
ments of cross-error to the final order as fallows: 

1. The Court errea in overruling the report of the Com
missioner in charging Frances Klotz with Twenty-one Hun-

. dred Dollars ($2,100.00) on account of bond purchase upon the 
books of Klotz's partn-ership for the reason that the action 
of the Court was in direct conflict with the evidence before 
th.e Commissionei' and the law applicable thereto. 

2. The Court erred in overruling the re1)ort of the Com
missioner in charging Frances Klotz with Six Thousand, 
Three Hundred and Eighty-five Dollars ($6,385.00) on ac
count of Christmas savings funds. upon the books of Klotz 's 
partnership for the reason that the action of the Court was 
in direct conflict with the evidence before the Commissioner 

, and the law applicable thereto. 

ALEX R. KLOTZ 
By Counsel. 

page 130 r <COLEMAN & GIBSON 
Attorneys for Complainant 
403 "William Street 
Fredericksburg, Virginia 

By 'VM. J. GIBSON. 

* * * * • 

• • • • • 

page 1 r 
• • • • • 

The depositions of Ralph A. 'Veschler and others taken 
before Ralph A. Whitticar, Master Commissioner of the 
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Circuit Court of the City of Fredericksburg, pursuant to 
notice given by the said Commissioner, at F'redericksburg, 
Virginia, in the Court Room of the Circuit Court of the City 
of Fredericksburg, commencing at 10 o'clock A.M., on Sep
tember 22, 1958. To be read iii evidence in aid and assistance 
of the Report of said Master Commissioner filed in the above 
styled cause in obedience to a decree of reference entered 
therein. 

Present: \iVilliam J. Gibson, Esquire, of the Law Firm 
of Coleman & Gibson, Fredericksburg, Va. Edmond D. Camp
bell, Esquire, Ar lingtoi1, Va., and Griffin T. Garnett, Jr., of 
the Law Firm of Garnett & Hunter, Arlington, Va. 

page 2 ~ 

• • • • 

Mr. Campbell: The Commissioner ·will note that m that 
order it was directed that Adam A. \iV eschler & Son shall 
appraise the personal property, other than the real· estate. 
They have made such appraisal and we would like to offer 

that in evidence. ·It should be offered in evidence
page 3 ~ I don't know that it should be offered as an exhibit 

of eitlrnr party. It is here and we wish to examine 
Mr. \Veschler with respect to that. I don't know that it is a 
defendant's exhibit. 

The Commissioner: You are going to clarify this? 
Mr. Campbell: And with agreement with Mr. Gibson, 

because of the fact that Mr. vVeschler has some other com
mittments, he has agreed that I may examine him at this 
time. 

Is the Commissioner going to give a number to that? 
The Commissioner: I think I shall mark it Defendant's
Mr. Campbell: I don't really know whether it is a De-

fendant's Exhibit. It is an appraisal made in accordance with 
the order of the Court. 

The Commissioner: I will mark it "Appraisal offered by 
the Defendant. 

Mr. Garnett: Could we just put on there ''Pursuant to 
Court order"~ 

The Commissioner: Yes, sir. 

.. " " .. 

page 4 r 
"' 
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RALPH A. WESCHLER, 
a witness of lawful age, being first duly sworn, deposes and 
says as follows : 

DIRECT EXAMINATION. 

By Mr. Campbell: 
Q. You are Mr. Ralph A. Weschler? 
A. Yes, sir. 
Q. And your profession, Mr. Weschled 
A. Auctioneer and appraiser. 
Q. Are you a member of the frim. of Adam A. "'V eschler 

& Sons? 
page 5 r A. President. 

Q. You are President. Ho-\v long has that firm 
been in existence? 

A. Personally I have been over forty years in it, and my 
.Dad almost seventy years. 

Q. And your principal offices are in Washington? 
A. Yes, sir. 
Q. w·ho is associated with your firm now? 
A. Three sons. 
Q. Your three sons? 
A. Yes, sir. 
Q. And their names~ 
A. Ralph A., Jr., Benjamin E., and William P. 
Q. Now, Mr. Vv eschler, will you state to the Commissioner 

please what your business is and what experience yon have 
had in it, and what sort of work you do~ 

A. "'Ve are general auctioneers and appraisers handling 
all of the Washington Bankruptcies, as well as a number of 
nearby Maryland, and a few Virginia cases. "'Ve are official 
auctioneers for the Metropolitan Police Department in Wash
ington; appraisers for the United States Marshall; and special 
sales agents and also auctioneers for the Small Business Ad
ministration. "'Ve work all over the country in conducting 
sales for them and general consignments of every description 

for estates. "'Ve do not buy, like most of our com
page 6 r petitor, or like most auctioneers do; we sell on a 

commission or fee basis. 
Q. You made an appraisal in accordance with the Court 

order of certain property of the Klotz Partnership, did you 
not, in Fredericksburg~ 

A. I did. . 
Q. "'Vho participated in that appraisal with you? 
A. My three sons. 



52 Supreme Court of Appeals of Virginia 

Ralph A. Weschler. 

Q. Did all four of you visit and look over the plant of the 
Klotzes 1 

A. We did. 
Q. On what day1 
A. It was on Sunday, I think, June 9th. 
Q. Was it the date shown on your appraisal that bas been 

:filed here 1 
A. I believe so. 
Q. The appraisal says as of June 8th 1 · 
A. June 8th. 
Q. Did you as a result of that appraisal make notes, which 

were later embodied in the report, which has been filed under 
your signature with the Commissioner 1 

A. I did. 
Q. Did your sons participate in that with you.1 
A. They did. 
Q. Did you· examine all of the items that are set forth in 

that report? 
page 7 r A. We did. 

Q. Now, among the items there are items of scrap 
and items normally found in junk yards, are there not 1 

A. That is correct. 
Q. Have you had any experience in appraising such items 1 
A. I have. 
Q. What sort of experience have you had 1 
A. Do you want definite cases and dates 1 
Q. 1lv ell, yes-Well had yon in many instances appraised 

those kind of items 1 
A. I have. 
Q. Is there a reasonable basis on which you can ascertain 

values of scrap 1 · 
A. Well, as far as scrap values are concerned, we make 

reference to trade papers to get accurate values of scrap 
materials. 

Q. And did you do that in this instance 1 
A. We did. 
Q. Included in your appraisal; for example, are 72 auto-

mobiles-
A. I have a copy available, if I may use one, sir? 
Q. ·will you please. 
A. Yes; sir, pag-e three, Mr. Campbell, fifth from the bottom. 

Q. 72 automobiles and trucks, wrecks, parts miss-
page 8 r ing, $1008.001 . 

A. Yes, sir. 
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Ralph A. W eschler. 

Q. For example, was that put on the basis of so much per 
cad 

A. I believe this value is $15.00 each. 
Q. What experience have you had in appraising such cars? 
A. We appraised automobiles every day and we sell them; 

we sell for the Police Department an average of every three 
weeks; we will have anywhere from sixty to a hundred and 
twenty-five automobiles and trucks. 

Q. Are they automobiles, which are comparable to these~ 
A. No, these had more parts missing from them than the 

ones we sell for the Police Department; we do have parts 
missing, but these seventy-two had more than you usually 
find. 

Q. Did you, for example, take that into consideration in 
making your appraisal~ 

A. I did. 
Q. What would be the normal junk price for automobiles 

sold at auction? 
A. We sell cars for the Police Department that average 

about $30.00 each. 
Q. Now sir, without going into individual items, will you 

state to the Commissioner the basis on which you made these 
valuations'~ 

A. Our valuations on the equipment and ma
page 9 r chinery and office furniture used in the conduct of 

this business were based on a figure a little higher 
than a liquidating basis. We saw an operating business and 
valued those articles, except the scrap for a figure in excess 
of what we could get for it at a public sale .. 

Q. 'ViT ell, on what basis did you value it? 
A. ~Te :figured the basis, the amount we could get for it 

and added anywhere from thirty to fifty per cent, depending 
on the article. 

Q. Did you value those items on the basis of what you 
·would consider that a willing buyer would pay a willing seller? 

A. Yes, sir, that was the reason for putting the additional 
value on those items. 

Q. You put that only on the items, which were in use in the 
business? 

A. That is correct. 
Q. On such items that are not used in the business, is it 

correct to say that you put those on on a strictly auction basis, 
and on those items which are in use in the business you put 
those on not a strictly auction basis, but on the basis that a 
willing buyer would pay to a willing seller~ 
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Ralph A. W eschler. 

A. That is correct. 
Q. And in your opinion are the items, which are used in 

the business, and which you so valued, valued on an equitable 
basis~ 

A. I would consider so, yes, sir. 
page 10 ( Q. The other items, which were found m the 

junk yard for sale
A. Yes, sir. 
Q. On what basis did you value those~ 
A. There are certain items in the yard proper, bath tubs· 

and things of that kind; that have a value other than junk 
value, and we,, of course, priced them accordingly. 

Q. Did you price them on the basis of what they could be 
sold for~ 

A. What they would be sold to a dealer in such items, what 
he wouid have paid for them at public auction. 

Q. What a dealer in such junk would pay for them at public 
auction? 

A. That is co.rrect. 
Q. In your opinion was your value so designated in your 

appraisal~ 
A. Yes, sir. 
Q. ~Vas your appraisal concurred in by all three of your 

sons, who participated in it with you~ 
A. Yes, sir. 
Q. And did you make careful notes of each item as you 

went over it~ 
A. Each item was inventoried separately. 
Q. Did you and your three sons confer with respect to those 

valuations, which you would put on each item~ 
page 11 ( A. As each lot was valued we did. There was 

certain items not valued right at the premises 
that day, that is the 8th day of .June, they were not valued 
until we had access to trade papers to find the market value 
of certain items that we considered strictly scrap. 

Q. 'ls it a fact that as to the items, which were there for 
sale in the junk yard, that you appraised them on what you 
considered a dealer would pay for such items~ 

A. That is correct. 
Q. As to the it_ems actually used in the business you ap

praised those on the basis of what a willing buyer might pay 
to a willing seller for such items~ 

A. That is correct. 
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Mr. Campbell.: That is all. 

CROSS EXAMINATION. 

By Mr. Gibson: 
Q. Mr. Weschler, who gave you your instructions m the 

appraisal of this property 1 
A. Well, I don't know what you mean by instructions. Mr. 

Campbell asked us to come down here and make an appraisal 
of this property, the date was arranged, and I don't know 
what specific instructions we had. 

Mr. Campbell: Mr. Gibson, in 'fairness I made that request 
in your presence in your office over the telephone, 

page 12 ~ when we were both there. . 
· Mr. Gibson: I am just asking, I am not saying 

there was any impropriety. 

Q. You don't recall any-
A. We had no specific instructions. 
Q. All right, sir. Nmv, you say that you got the price for 

the articles from trade papers~ 
A. Yes, sir. 
Q. \Vhat trade papers were they1 
A. There was only one, I don't recall the name, may be my 

son does, if you care to ask him. 
Q. Where was it published, do you recall 1 
A. In New York. 
Q. Did you use, when you put the price on the scrap, did 

you use the quotations on those articles as of June 7, 1958 7 
A. It was the 7th or 9th, I am not sure which, the day 

before or the day after. 
Q. In. other words, you took the price that appeared in 

the trade publication and placed it upon the quantity of 
articles that you judged to be there on the yard 7 

A. \Ve estimated some quantities and we were given inven
tories of certain articles. 

Q. I understand,·· but your inventories that you used and 
the quantities that you judged to be there', yon 

page 13 r took those and applied the value in the trade 
paper1 · · 

A. That is correct. 
Q. Now, Mr. Campbell has asked you about these sinks 

and basins and you have valued them at $2.00 apiece. v\Tbat 
was the basis of that valuation 1 
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A. We have sales of miscellaneous p~rsonal property at our 
place of business twice a week and it is very seldom we don't 
have similar articles at regular sales and they bring far in 

·excess of $2.00 apiece at our regular sales, and we have one 
two or three times a week. 

Q. You wouldn't have the number of 134, would you 1 
A. No, sir. 
Qi. So, if ,you had in Fredericksburg 134, it would be quite 

a proposition to sell them over any reasonable period of time 1 
A. Well no, it would be no trouble, we would notify people, 

who would buy them in large lots. 
Q. Look on your first s"fiee, you have 129 metal drums 

containing white metal and aluminum scrap, and you haYe 
that down for $1450.007 

A. Yes, sir. 
Q. 'Vhat was the value that you placed upon the contents 

of that? 
A. Per ton. I don't know. 

Q. You don't know 1 
page 14 ~ A. I cannot figure it out here. 

· Q. You don't know what the price of it was at 
that time7 

A. I cannot tell you now, no, sir. 
Q. Now, looking on page 2 for example, you have 8 steel 

brooms at $400.001 
A. Yes, sir. . 
Q. Do you know the basis that you used in putting that 

price on those 1 
A. We thought they would bring that much if they were 

sold at public sale. 
Q. Do you know whether those things presently have_ any 

usable value 7 
A. Yes, they have a usable value. 
Q. For what purpose7 
A. As steel brooms. 
Q. So you considered that they were usable brooms 7 
A. I believe so, yes, sir. 
Q. All righ( w·ill you look further down there and you 

have a lot of tube steel-

Mr. Campbell: What page are you talking about now? 
Mr. Gibson: Page 2. · -

·. Q. Which you have listed at $710.00. Now what w.as the 
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basis of that? 
page 15 ~ A. May I refer to the original T 

The Commissioner: Yes, sir. 

A. The tube steel, I cannot tell you, because I don't have 
any notation on the margin here. It was probably counted
it had to be counted to arrive at a price, an uneven price 
of $710.00. 

Q. But you cannot account for it nowT 
A. No, sir, I cannot. 
Q. Now, let's go down to the contents of Cinder Block 

building, consisting of electric motors, pumps, compressors, 
etc. I think that is the third item from the bottom T 

A. Yes, sir. 
Q. That you listed for $1200.00 T 
A. Yes, sir. 
Q. And you think that is the fair market valueT 
A.. That is a question, sir, on account of not being able to 

have access to the building itself. There was a young man, 
who was following us around a part of the time, that told 
us what was in this building and told us about things there 
that we couldn't see, and we just, the four of us, got together 
and decided that was a fair value for it. 

Q. If it were offered to you for $250.00, would you buy it? 
A. I wouldn't give a dollar for it, I don't buy anything. 

page 16 ~ Mr. Campbell: You wouldn't give a dollar for 
ill . 

A. No, I am an auctioneer selling on commission only. 
Q. And you wouldn't take it for $250.007 
A. I am not a dealer. 
Q. Now, you have 51 gas ranges on page 3 for $306.007 
A. Yes, sir. ' 
Q. 'What was that based on T 
A. I sell gas ranges twice a week the year around at my 

place, anywhere from three to ten each time twice a week. 
Q. They would be usable ones that were sold at your 

place, would they not T 
A. I consider_ some of these, the ones covered up with 

canvass were usable. . 
Q. In other words, you consider that these are gas ranges 

that would be sold for somebody to be used in the home T . 
A. Probably not that 51, but the greater portion of them, 

yes, I would. 
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Mr. Campbell: That is how much per gas range~ Did you 
say $3.00? 

A. No, 51 gas ranges $306.00. 
Q. Now, Mr. Weschler, you have 14 steel underground 

tanks at $180.00. ·what was the basis of that price~ 
A. That is what we thought we could get for them, sir. 
Q. Did you consider them to be usable tanks~ 

A. I cannot answer that. 
page 17 ~ - Q. You cannot answer that~ 

A. No, sir, because I don't recall the particular 
lot, whether itwas considered on a junk basis or whether it 
had any salvage value. 

Q. \V ould it change your opinion if I tell you that these 
all had holes in them? In other words, that they were de
fective? 

A. As I recall the.lot, they didn't seem to be beyond repair. 
Q. But you don't know whether that would change your 

opinion or not? 
A. (The witness made no audible reply) 
Q. Now, look at your item down a little further, a lot of 

sheet steel, parts bins, truck and auto wheels, genera.tors, 
etc. Did you consider them as junk, or did yon consider them 
as salable individual items? 

A. I am just trying to :figure, sir, ·where they were. That 
is the price that we figured we could get for them; that is the 
only answer I can give you. 

Q. All righ't, next is the item, Contents of open front frame 
shed. \Vhat was the basis of that? 

_ A. My answer is the same, it is what we· thought we could 
get for it, if we sold it at public sale. 

Q. But you were not considering these articles as junk or 
scrap were you? 

page 18 ~ A. Some part of them were. \~Te didn't inspect 
the articles in detail, each and every piece. V·l e 

saw a hospital bed, they were in great demand, and the truck 
and car chains there is always a good market for them. 

Q. In other words, you figured the market for the item? 
A. The market for the items, other than as scrap. 
Q. That is right, that would be a_fair statement to say that 

we:n on all the way through your appraisal. You appraised 
-these articles not as scrap value, but as the value of a usable 
piece of equipment? 

A. Not necessarily, so, no, sir. 
Q. But_ mostly? 
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A. The 71 automobiles, ordinarily we get $30.00 for those, 
and I appraised them at $15.00 as strictly scrap. 

Q. I am talking about as a g~eral proposition, you ap
praised the articles as usable and not as scrap~ 

A. Certain of the items we did. 
Q. Now, you have 72 automobiles. Didn't all these auto

mobiles have the motors missing? 
A. I don't know about all of them, sir. 
Q. ""\Vhen you are talking about selling these cars for 

the ""\Vashington Police Department, that is a running auto
mobile, isn't it~ 

A. No. 
Q. ""\Vhat is it like~ .. 

page 19 ~ A. Abandoned property. ~ 
Q. I know but it has all of its parts,-

A. May be seventy per cent of them have all their parts 
when they reach the Police Department, and then things 
happen to them after that usually. 

Q. Now, look on page four, Mr. VYeschler, and you will see 
under the third item, A lot of baled miscellaneous scrap, and 
you have $7,000.00 for iU 

A. Yes, sir. 
Q. What is the basis of your valuation~ 
A. We measured that. Could I have my son help me with 

this, I have a little trouble with my eyes. 

Mr. Gibson: Certainly. 

A. See if you can find that, it is on page four of the typed 
copy. 

""\Ve figured 500 tons in that pile, the pine was 49 feet in 
length and 45 feet in width, and 12 feet in height. Yv e figured 
about 500 tons were in it. 

Q. And how much did you value it a ton? 
A. I cannot tell you now, sir. 
Q. You. don't know. 
Now, the item right underneath that, what was the basis 

of that? 
A. That was 30 feet in length, 32 feet in width and 8 feet 

in heig-ht. ""\Ve figmed there were 200 tons in that. 
page 20 r Q. Do you know the price per ton that you used~ 

A. At this time I cannot tell you, sir. 
Q. Now, look down at the bottom of the page there, you 

have a 1952 Chevrolet 11/2 ton state body truck? 
A. Yes, sir. 
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Q. \Vhat was the basis of your appraisal of that item' 
A. We sell lots of automobiles in bankruptcy cases and for 

the United States Marsha]J, and we. also sell a lot of trucks 
for the Southern Hotel Suppliers, and we thought it would 
bring that much. 

Q. And that would apply to the Ford underneath it' 
A. All of the automobile equipment was the same. 
Q. That was based on the price of an automotive unit? 
A. On what we sell them for. 
Q. Now, look down at page 5, Kranekar Crane Truck, what. 

was the basis of the appraisal that you had on that? 
A. We figured we could get that much for it at a properly 

advertised sale. 
Q. \Vould it surprise you to know that that co.st $195.00 in 

1948, 
A. I don't. know. 
Q. If it was bought new for $195.00-
A. This crane with a gooseneck winch that you had on it. 

/ Q. I und:erstand that. I am telling you that if that 
was the price in 1948, that would not change your testi

mony' 
page 21 ~ A. Not a bit, sir. 

Q.' Now, look down at the item F. E. Reed En-
gine Lath, 6' bed. 

A. Yes, a 6 foot bed. 
Q. What was the basis of the appraisal of that? 
A. We think we can sell it for that much money. 
Q. If I told you it was purchased two years ago for $25.00, 

would that change your opinion' 
A. Not the least bit; he was a good buyer. 
Q. You must be a good salesman. 
Now, look down further on the same page where you have 

40 electric motors, various sizes, and then 96 electric motors 
and pumps, various sizes. 

A. I recall them. 
Q. \Vhat was the basis of your appraisal of those items' 
A. The same as the answer to the last two questions. · 
Q. In other words, you didn't base it on a scrap valuation~ 
4. No, they were in building number 5, and appeared to 

have salvage value other than for scrap. · 
Q. So it was not for scrap. 
All right. This lot of USA Engine road machinery and 

miscellaneous parts. You didn't value that as scrap value~ did 
you' · 
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A. We did not. 
page 22 ~ Q. You think those things have a ready market 7 

A. A ready market, no, that is why it was put 
in for $1500.00. 

Q. You would have a hard time selling those, wouldn't you? 
A. No, I wouldn't, not for this price. 
Q. They are old, aren't they 7 
A. They are old. 
Q. How old7 
A. It was of different ages. 
Q. But you considered selling those as usable equipment? 
A. Yes, that lot. 
Q. All right now, this 26 rolls of Kraft paper. vVhat did 

you base your valuation of that upon~ · 
A. ·w· e had some similar paper in a bankruptcy case within 

the past 90 days, and we based it upon what that brought 7 
Q. Well was that which you sold in the Bankruptcy Court · 

clean paper? 
A. I wouldn't call it clean, no. The wrappers weren't clean, 

I believe the inside was all right. 
Q. Would it change your appraisal if you knew there was 

tar in this paper that rendered' it practically useless~ 
A. If I knew that. yes. 
Q. It would~ 

A. Yes. 
page 23 r Q. All right now look on page 6, Mr. Weschler

A. Yes, sir. 
Q. And you will see a lot of scrap sheet and cast aluminum, 

copper, brass, monel and stainless steel
A. About midway. 
Q. Yes, sir. \i\That was the basis of your appraisal of thaH 
A. \i\T e estimated that as 9 feet by 52 feet by 7 feet high, 

that isn't quite plain as to how many tons were in that, it is 
written over that-I am reading my notes. 

Q. \Vere those metals considered ready for shipment to 
the mill 7 

A. Certain metals, sir, were. 
Q. I mean in this particular lot~ 
A. I don't know on this particular lot, no, sir. 
Q. That is what I am referring to. 
A. I don't know whether this was ready for shipment or 

not. 
Q. \i\That did you base your price upon~ 
A. On the basis of tonnage. 
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Q. vVithout regard as to whethe~ it was ready for shipment 
or not~ 

A. That wouldn't make. any difference. 
Q. Now look down further at a, lot of brass M-1 Shell 

cases on the same page. 
page 24 ~ A. Yes. 

Q. Now, what was the basis of your appraisal of 
· that, Mr. Weschled 

A. \¥ e figured they weighed about ten pounds apiece, that 
is how we arrived at that value. · 

Q. Te:n pounds apiece? 
A. Yes, sir. 
Q. Did you consider the condition of them? 
A. "'They were scrap. 
Q. I say, do you consider that as scrap ready for shipment 

to the mill? ' 
A. They were just laying there in a pile, sir. 
Q. Is that they way you considered it, as scrap ready for 

shipment to the mill? 
A. Yes. 
Q. Now look at your 17 bales of scrap aluminum. ·what was 

the basis you used on that~ 
A. 4,865 pounds we had estimated is in there. 
Q. ·what did you put a pound on it~ 
A. I couldn't tell you . 

• • • • • 

page 25 ~ 

• • I. -· 
Q. Now, on page 7, _under Building No. 2, you have-the 

second item in building No. 2, you have 12 bales of white 
cotton flannel rags, at $306.00 ,what was the basis of that~ 

A. They were-vve found some weight markings on the bales 
and just averaged them at 102 pounds each. 

Q. And \vhat was the price then that you put on it W 
A. That is twenty-five cents a pound. 
Q. Twenty-five cents a pound you put on itW 
A. Yes. 
Q. Now, let's come down further on that same column to 

6 bales of wool rag clippings, averaging 300 pounds each, and 
you have an item of $270.00. How did you figure that? 



, Frances Klotz v. Alex Klotz 

Ralph A. W eschler. 

A. An average of fifteen cents a pound. 
page 26 ~ Q. Fifteen cents a pound 7 

A. Yes, sir. 
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Q. If they were offered to you for $25.00 in the same con
dition, would you be willing to take them? 

A. I only sell, I am not a. dealer; I am one of the few 
auctioneers that doesn't buy and sell goods; I wouldn't give 
you a dollar for everything down in this yard, sir. 

Q. Look at the top of page 8, you have got 62 aptomobiles 
and trucks, parts missing. How did you appraise those 7 
As usable units or as scrap? 

A. No, sir, $10.00 each, they were appraised at. 
Q. Were you appraising them as usable units? 
A. No, sir. 
Q. What were you appraising them as? 
A. As junk. 
Q. Were you appraising them as junk, all right, sir-
A. However, there are certain salvagable parts in them . 

• • • • • 

page 35 ~ 

• • • • • 
RE-DIRECT EXAMINATION. 

By Mr. Campbell: 
Q. Mr. -YR eschler, when you made your appraisal with your 

force with you, your sons, who else was present? 
A. When we went to the premises, I believe Mr. Klotz was 

there. 
Q. Mr. Alex Klotz, who is sitting here at the end of the 

table 7 
A. I cannot say that I recognize him completely, sir. 
Q. vVhat was the answer? 

A. I cannot say that I completely recognize him 
page 36 r as the gentleman. 

. Q. Did the gentleman at the end of the table, Mr. 
Alex Klotz go around with you or give you any information 
or suggestions with respect to anything there? 

A. No, he did not. 
Q. Was Mr. Gibson there? 
A. Mr. Gibson? 
Q. The gentleman who was just asking you questions. 
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A. I don't recall seeing him. 
Q. Was I there? 
A. No, sir. 
Q. Did you not in arriving at the valuations of these items 

arrive at them on your best judgment? 
A. Yes, sir. 
Q. Did you after you had made your inspection go back 

to your office and you and your sons, ·where you weren't sure 
of the reasonable value, check at such sources as you thought 
proper to 'ascertain their value? 

A. We did. 
Q. How many auction sales have you conducted in your life, 

would you say? 1,000? 
A. I don't know, it has been over'forty years. 
Q. 5,000 or 10,000? . 
A. I wouldn't want to guess, Mr. Campbell. 

Q. It is obviously more than 1,000, isn't it? 
page 37 r A. We do a trernendous auction business. 

Q. How many does it average a week? 
A. Some weeks vve w1ll have ~five, other weeks we will have 

twenty. 
Q. Are you the largest auctioneer and appraiser-that is 

do you think anyone in the \:Va shington area does a larger 
business than you? ' 

A. We do with the exception of real estate. 
Q. I mean with respect to personal property? 
A. Personal property, we are the only general auctioneer's 

in the City. 
Q. Are you the largest south of Baltimore~ 
A. I wouldn't know that. 
Q. Can you tell me in making :=ippra.isals of this type, have 

you had experience, following your appraisals, of actn:=illy 
making· sales? 

A. Yes, sir. 

.. • 

page 38 ~ 

.. .. .. 

Q. Have you had occ:=ision to follow your appraisals that 
you have made prior to sales and to check them against the 
actual sales? 

A.·Yes; sir. 
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Q. As a result of that, have you through the years reached 
a range there where you can tell within a comparatively 
narrow range how close your appraisal would be to your 
auction sales 7 

A. I have not :figured it personally, however, the Referee 
in Bankruptcy in Washington-

Mr. Gibson: I object. 
The Commissioner: Just tell what you have done. 

A. I haven't checked. 
Q. But you do check them against yom" sales from time to 

time? 
A. ViTell-
Q. I mean, check your appraisals against the p1;ices you 

geU 
A. Only in the entirety. 
Q. That is what I mean. \iVhat I ·was really trying to get 

at is this: When you are appraising a group of articles, do 
you :find that one is easy and another is hard to 

page 39 ( put down, and vice versa 7 
A. Oh sure. 

Q. And as an entirety, they are apt to come out accurately 7 
A. That is correct, yes, sir. 
Q. N o-w, in appraising the property, which was offered for 

sale, I mean the property that was in the yard for sale, as 
distinguished from property in the yard for use, I ask you to 
assume, sir, that you as an Auctioneer were asked to come 
down to Fredericksburg and after due advertisement sell 
those articles to dealers or anyone who wished to buy them, 
but to sell them so that the entire articles would be sold in 
one day or two days or whatever length of time it would take 
to sell them at auction, would you state whether or not in 
your opinion the total price, which you put for the stock 
in tract is approximately the kprice, which you think you 
can get for it under the eircumstances? 

A. The stock in trade? 
Q. Yes, sir. · 
A. Yes, sir. 
Q. An auction· sale at which the entire stock in trade was 

being sold after due advertisement? 
A. Yes, sir. 

Mr. Gibson: That is in Fredericksburg? 



66 Supreme Court of Appeals of Virginia 

Ralph A. W eschler. 

A. ·well, I don't consider the difference in loca
page 40 ~ tion to enter into the valuation. 

Q. Let me ask you this : In that connection, in 
this kind of sale do you have a large number of dealers, whom 
you would notify of the sale? 

A. Oh, surely. 
Q. Do those dealers come to other jurisdictions or to an-

other State for such sale¥ · 
A. Oh, surely. 
Q. In your opinion, ·would the fact that it was held in 

Fredericksburg, rather than Richmond, \i\Tashington or Balti
more, effect the price? 

A. No, sir. 
Q. Is it fair to say that the prospective purchasers at such 

sales would come from anywhere in the area of two or three 
hundred miles? · 

A. Yes, sir, I would say three hundred miles. 
Q. Now sir, you have no personal interest in this appraisal, 

do you¥ · 
A. None whatever. 

Mr. Campbell: That is all. 

RE-CROSS EXAMINATION. 

Bv Mr. Gibson: 
"Q. You say Mr. \~Teschler, that the price would be the same 

of the inventory of the merchandise in Baltimore as in 
Fredericksburg? 

page 41 ~ A. I would think so, yes, sir. 
Q. Would it be the same in F'redericksburg as in 

Pitts burgh? 
A. No, not in Pittsburgh. 
Q. How much difference would it make? 
A. Probably the freight cost difference. 
Q. How much would that be, do you know? 
A. No, sir, I don't. 
Q. Do you have any idea of the cost of freight~ 
A. No, sir. 
Q. So, you didn't consider that in your valuations, did you~ 
A. No, sir. 

Mr. Gibson: That is all. 
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By the Commissioner : 
Q. May I ask just one question. I am not attempting to 

cross examine you at all, but I want to clear something ti.p in 
my mind. 

On page 3, I am just interested in the method you were 
using. On page you you list 72 automobile and truck wrecks, 
parts missing at $1008.00; then on page 8, I think it is, you 
have 62 automobiles, of the same category, and trucks, with 
parts missing at $620.00, and I believe I heard you testify 
that on the 62 automobiles you arrived at it but stating the 

value at $10.00 apiece-
page 42 ~ A. I think that was $15.00 apiece on the first lot. 

'Q. That is what I want to get, and· on the first 
lot you put $15.00 apiece 1 

A. That is right. 
Q. And the second lot $10.001 
A. That is right, there were more parts m1ssmg, on in

spection we found more parts missing and we reduced the 
price, accordingly, $5.00 each unit. 

Q. By that I understand you to say that at the time you 
looked at them that the group of cars in yard two were ones 
that were in better shape, let's say, than the group in the 
other yard 1 . 

A. It wasn't the shape, it was the parts missing. The second 
lot had more parts missing than the first lot. 

Q. I just wondered what the difference was. 
A. That is it. 

And further this deponent sayeth not. 

WILJ,;IAM P. ·wESCHLER, 
another witness, being first duly sworn, deposes and says as 
follows: 

DIRECT EXAMINATION. 

By Mr. Campbell: 

Q. Will you state your name~ 
A. William P. Weschler. 

Q. And you are the son of Mr .. Ralph "\l\T eschler? 
page 43 ~ A. Yes, sir. _ 

Q. And you are associated with him in the busi
, ness of Adam A. W eschler & Son~ 

A. Yes, sir. 
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Q. And did you along with Benjamin E., and Ralph A., Jr., 
participate in the appraisal about which your father has just 
testified 1 · · 

A. Yes, sir. 
Q. You have heard your father's testimony. Did you exer

cise your own independent judgment in arriving at these val
uations with your father 1 

A. Oh, yes. 
·Q. vV ere the valuations, which were .arrived at, the com-

posite valuation of all four of you 1 · · 
A. Yes, sir. 
Q. Have you, along with your brothers and father, been en

gaged in this business~ 
A. Yes, sir .. 
Q. How long have you personally be.en engaged in the busi-

ness~ 
A. I have been in it for two years. 
Q. How long has Benjamin been i_n this business~ 
A. It is longer than I have, I don't know exactly, sir. 
Q. And Ralph \Veschler, Jr., how long has he been iU 

A. .The same length of time .as I. 
page 44 r Q. Have you and your brothers all conducted and 

participa:ted in auction sales, yourselves~ 
A. Yes, sir. 
Q. Of similar property~ 
A. Conducted or participated, yes. 
Q. Do you recall, in connection with _this particular ap

praisal, whether or not following the appraisal there was a 
check of trade records and other sources for appropriate 
valuations~ · 

A. Yes. 
Q. Can you tell me whether based on your experience and 

your work in this busin·ess, whether or not an auction sale 
properly advertised of the stock in trade in Fredericksburg 
of this business, which is listed in this appraisal would bring 
a total of $78,667.90, which is your re.capitulation shown on 
the last page~ . 

A. Breaking down stock in trade, I .am talking about what 
he retailed, if you are including scrap in that, I would say, no. 

Q. I am ref erring now, if you were conducting an auction 
sale of the inventory less the equipment. Now, do you under
stand what I am ref erring to~ 

A. Well the inventory in here is your junk and what we call 
stock, so called, in that valutation it takes in your salvage to
gether with your scrap. 
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Q. Yes, I am trying-If you will look on the last 
page 45 r page of your appraisal. You will see· the equipment 

is differentiated from the other stock~ 
A. Yes. 
Q. In your opinion at a properly advertised auction sale, 

would the stock bring as much as $78,667.90? 
A. I would say n_o. 
Q. How much less would it bring? 
A. We have arrived at the scrap prices from the Daily 

Metalb Report, which is a daily price. · 
Q. Is that the regular dealer's price? 
A. That is what it is being sold for at the mill. 
Q. At wholesale~ 
A. Yes, sir, that is what the mill pays for it. 
Q. The other items were put in at auction value? 
A. That is correct. 
Q. And the two ·items together aggregate in your opinion 

$78,767.00~ 
A. Yes, sir. 
Q. Now the equipment, which is valued at $43,827.50, if sold 

by a willing seller to a willing buyer, for use at Fredericks
burg, would that bring as much as $43,827.50, in your opinion? 

A. Would it bring that much? 
Q. Yes, sir. 

A. No, sir, it would not. 
page 46 r Q. I .am speaking now of a willtng buyer and a 

willing seller-

Mr. Gibson: He has answered the· question. 

A. When you say that are you referring to an auction sale? 

Mr. Gibson: I don't think he ought to lead the witness. 
The Commissioner: I want to get all the facts I can unless 

it is too serious a case of leading. 

Q. I am referring now to a willing buyer and a willing 
seller. I am not ref erring to an auction sale. In your opinion 
is the $43,827.50 a fair market value of that equipment? 

A. Yes, it is. 

Mr. Campbell: You may cross examine. · 
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CROSS EXAMINATION. 

By Mr. Gibson: 
Q. You heard the questions that I asked your father! 
A. Yes, I did. 
Q. If I asked you the same questions, would your answers 

· be substantially the same as his 1 
A. Only in probably a couple of instances where you asked 

him about a truck, ·which we considered as being a piece of 
equipment, which was used in a' going business. There is a dif

ference in a ,piece of equipment that is used in a 
page 47 r going business and a piece of equipment that is 

sold at a forced Rale. · 
Q. I say substantially. 
A. It wouldn't be any substantial difference. 
Q. There wouldnt't be any substantial difference between 

your answe-rs and the answers of your father 1 
A. Yes, sir. , 
Q. So, they would be pretty much the same? 
A. That is r:ight. 

Mr. Gibson: That is all. 

By the Commissioner : 
Q .. These scrap pieces generally were arrived at by first of 

all your knowledge and by consultation and looking over trade 
journals? . 

A. That is correct. 
Q. And that was as of June 9th OT 10th 1 
A. Yes, it was a daily report that was received. 
Q. And.your figures, that you checked on your daily reports 

of June 8th or 10th, are· set out in your report of June 25th 1 
A. That is right, the valuations are of around the 8th. 
Q. One more question for my information. How big a vari

ance has there been, as reflected by the trade journals, in 
scrap? 
· A. It. is like the stock market it is up and down, you just 

never know. · 
page 48 r Q .. Your determination was as of June 8th or 

10th? 
A. That is right. 

By Mr. Gibson: . 
Q. As I understood your ans>ver to Mr. Campbell, insofar as 

1 the inventory is concerned, if they had a public sale at Fred-
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ericksburg, it wouldn't bring $78,000.00, was that your an
swer? 

A. Yes. 
Q. What would it bring~ 
A. At this time I am not prepared to say. 
Q. So, you don't know what the market would be as to the 

inventory at a public sale in the City of Fredericksburg? 
A. That is correct. 
Q. It could vary considerably, couldn't iU 
A. Like I stated these mill prices are what is on the scrap, 

and of course, there would be a difference. 

Mr. Gibson. That is all. 

·RE-DIRECT EXAMINATlON. 

By Mr. Campbell: 
Q. And your statement that you didn't think it would bring 

that much was because of the fact that the mill prices would 
varv7 

A. That is right. 
Q. Excluding the mill prices are the prices that you have 

placed upon the inventory the fair valuation of that prop
erty 7 

page 49 r A. Not for liquidation. , . 
Q. But for the auction sale for the rest of the 

property excluding the scrap, would the prices fixed by you be 
approximately what it would bring? 

A. Yes, I would think it would be the same. 

RE-CROSS EXAMINATION. 

Bv Mr. Gibson: 
"Q. But I asked you about the inventory, and you said that 

the inventory wouldn't bring the $78,000.00 you have on iU 
A. By inventory, you will have to clarify what-you mean by 

inventory. 
Q .. The inventory of the merchandise, you said two or three 

times that wouldn't bring $78,000? · 
A. It wouldn't. 
Q. All right, let me ask you something else, has the inven-

tory of scrap gone up or down since June 7th? 
A. It has gone down. 
Q. It has gone down? · 
A. Not too much, but it has changed a little bit. 
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Q. Would you change your figures, your values on account 
of the change in the market~ 

A. This report is as of a certain date. 
Q. I am just asking you this question, sir, do you think that 

those values should be changed on account of the market? 
A. It would be based on the same values, based 

page 50 r on the same journals, what the mills 'are paying for 
. it. 

Q. It wouldn't be very much difference, would it? 
A. It\vould be a little bit. . 
Q. If Mr. Klotz were to offer it for sale at $62,000 do you 

think you could find a purchaser for iU 
·A. I am not in the scrap business, we are auctioneers. 
Q. You have previously told us the valuation on this type 

of merchandise, and I am asking you now, if you feel it is 
worth $78,000.00, if he is willing to sell the whole lot for $62,-
000 do you think you could find a buyer that would pay that 
for iU . 

A. No, sir. 

• • • • • 

JACOB SCHEIN, 
another witness, called by the complainant, being first duly 
sworn, deposes-and says as follows: 

/ . 
DIRECT EXAMINATION. 

By Mr. Gibson: 

Mr. Gibs9n: Mr. Commissioner, here is the inventory Mr. 
Schein used. I have only one copy, and I am going-to hand it 
to him so he can have it, and at the conclusion of his testimony 
I will introduce it. 

The Commissioner : Are you going to introduce 
page 51 r it or do yqu wish me to accept it the same as the . 

other. 
Mr. Gibson: No, I am going to exhibit it as Plaintiff's 

Exhibit one. 
The Commissioner: All right. 
Mr. Garnett: We are admitting that appraisal, but we 

don't admit the relevancy and materiality of it .. 
The Commissioner: This document and the other one pre

viously allowed are accepted in the manner offered and will 
be attached to the report. 
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Mr. Campbell: One is a Court appraisal. 
The Commissioner: I understand that., and the other is 

:filed as an exhibit. 
Mr. Campbell: That is right. 

Q. Mr. Schein, would you state for the record your name 
and age? 

A. Jacob Schein, age sixty. 
Q. And your occupation? 
A. Scrap dealer. 
Q. And where do you reside, sir? 
A. Baltimore. 
Q. How long have you been .in the scrap business? 

A. Ob, forty ye.ars. 
page 52 r Q. In what capl:fcity? 

·A. Dealer. 
Q. And as a dealer what do you do? 
A. Buy and sell scrap. 
Q. You buy and sell scrap. At the request of Mr. Klotz did 

you make an apprai_sal of the commodities on bis yard in 
Fredericksburg, Virginia, that are listed on that paper, which 
I hand you? (Handing witness Plaintiff's Exhibit 1) 

A. Yes. 
Q. Now, I will ask you if it was torn in the manner in which 

it now is when it was banded to you? 
A. That is the way it as handed to me. 
Q. This is a copy of one of the \liT eschler reports, is it 1iot? 
A. Apparently so, I saw that the other day. 
Q. When this wati ·given to you the prices had been cut oJf 

and removed, bad they not~ 
· A. I didn't see any prices, that is the way it was handed to 
me, with it torn off. 

Q. So, you didn't see in ma~ing your appraisal
A. No. 
Q. Now Mr. Schein, I want to ask you a few general ·ques

tions. 
You beard Mr. Weschler's testimony and that of his son. 

What is the main difference in the valuations that 
page 53 ~ you have placed upon the property from the valua

tions that they have placed upon it.7 
A. ·well from what I heard there is quite a difference, but 

apparently their figures were based on the miU prices and I 
was basing my values on the value in Fredericksburg, as I saw 
the material. 
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Q. We are speaking of only the inventory, we are not speak
ing of the equipment 7 

A. The scrap. 
Q. What would be the differential, l\lr. Schein, between the 

price of the inventory at Fredericksburg and the price at the 
mill in NewYork7 

Mr. Campbell: . You haven't identified when this appraisal 
was made by Mr. Schein and what it was made of, and I don't 
believe it is going to be admissible for that reason alone-. 

The Commissioner will note that under the terms of the 
Court order Mr. Klotz became the owner of all the partnership 
property as of June 8th, and we don't know what property 
Mr. Schein inspected. 

The Commissioner: I expect "they will bring that out. As I · 
understand it be took the appraisers' listings, without the 

prices. I don't know whether he went down the list 
page 54 ~ or whether he made a new list. 

Mr. Gibson: That will come out. 

A. I will explain that. This was handed to me, this list 
here, and I was asked to put a price on it. The bulk of it, I 
would say fifty per cent of it was the price as of that date

Q. Let me further identify it, Mr. Schein. Did you inspect 
the itei11s listed on that exhibit at the Klotz yard. 

A. Oh, yes, I bad this for identification, to check every item 
on here. · 

. Mr. Campbell: 'Vhen 7 

Q. Approximately when was that7 · · 
A. I think it was early in July, if I remember correctly; I 

don't recall the date. 
Q. But it was early in July to .the best of your recollection 7 
A;" I think so. 

Mr. Campbell: That brings up the point, we can get it, of 
course, on specific questions, but the inspection of the condi
tion of ·an automobile, etc., in July, might not be relevant to 
June. . 

A. Wait a minute. It is about five or six weeks ago, I would 
say.six; about that. 
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- Q. That would be either the first of July-some
page 55 r where in the neighborhood of the first or fifteenth 

of July7 
A. I would say, yes. 
Q. Mr. Schein, I think you started it, but you were inter

rupted there and I think we. lost it, we lost the trend. From 
the testimony that you have heard what is the main difference 
between the appraisal you put on this property and the ap

, praisal the W eschlers have put on iU 
A. --V.,T ell, I would say the difference between the price here 

in Fredericksburg and the .mill price on quite a bit of the 
items. 

Q. Now let me ask. you this: They testified, I think you 
heard them testify that they based their valuation of this in
ventory upon the prices appearing in the New York trade 
papers. Now- ' 

l\fr. Campbell: Mr. Gibson, I take it that you are· going to 
distinguish between the scrap and other things. The scrap was 
the only thing that they based their valuation on these trade 
papers. 

The Commissioner: We use the word in the Weschler 
Report, the stock and equipment. \\7 e have two main cate
gories and you are inquiring on the scrap stock~ 

Mr. Gibson: That is right. 

Q. --V.,T ould you go ahead. Mr. Schein, and make 
page 56 r your explanation as you see it the major difference 

between the two appraisals 7 
A. Well, I guess the difference in the price-it is approxi-

mately thirty per cent difference, I would sa-Y, 
Q. The difference in the price where 7 
A. Fredericksburg and delivered to the mill. 
Q. In other words, the price that appears in the trade 

papers in New York is the price paid at the mill, is that cor
rect? 

A. Yes. 
Q. So that the man who owned that scrap in the City of 

Fredericksburg, Virginia, would have to pay the freight 
charges from Fredericksburg to the mill 7 

A. ·oh, yes. 
Q. And what would that average~ 
A. '\Tell on steel as high as $13.00 a ton delivered to Pitts

burgh; I think it is $8.00 a ton delivered to Sparrows Point 
from here, so that is quite an item. 
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Q. Now, as to the scrap on the yard, what would you say 
would be the difference in its value according to the New York 
trade papers and the value on the yard in Fredericksburg in 
percentages? 

A. Oh, overall, I would say approximately twenty-five to 
thirty per cent. _ 

Q. So the freight charges would result in a dif
page 57 r ferential of from twenty-five to thirty per cent in 

the Fredericksburg prices and the mill prices? 
A. Oh, yes. 
Q. Now Mr. Schein, leaving out the fact that naturally some 

of these articles there could be used locally. as to the great 
bulk of it-of the scrap or stock, a.s it is referred to here, it 
has a value only ·at what place~ 

A. At the mill. 
Q. There is no place in the Fredericksburg area that it 

could be used? · 
A. No-No, this is not an industrial town. 
Q. So, to sell this you would have to ship it to the mill~ 
A. Yes, absolutely. 
Q. All right now, what other large differential was there 

between their appraisal and the price that you have put on it? 
A. \¥ell, there were a couple of items there-
Q. \Vithout going into specific items. You say that one of 

the differences in the price is the price at the mill and the price 
_ here in Fredericksburg, that was one consideration. What is 
the other consideration, which makes up the major portion of 
the difference between the two appraisals~ 

A. -..,-r.,T ell, I guess the handling'. 
Q. In other ·words, you treat a great deal more 

page 58 r of this material as junk than they did? 
A. Oh, yes, I call on scrap dealers exclusively 

and I know what the headaches are. I call on them all over the 
east. I have seen items that are marked here a certain price 
and I have seen them in scrap yards and they are glad to get 
rid of them at any price. Of course, they might have a potential 
value but that is all. The first item here the eleven bath tubs. 
I marked them $2.00 apiece. I looked at them and most of them 
are five foot bath tubs, five foot tubs go big in a city like Bal
timore, but they will eventually wind up going in the scrap pile. 
Ninety-nine per cent of the material coming into a scrap yard 
is junk and winds up in scrap. 

Q. Their valuation of a large part of these items is based on 
the- assumption that you could sell a bath tub as a bath tub, for 
instance? 
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A. You might once in a while. 
Q. And you put your valuation on them as junk 7 
A. That is right. 

77 

Q. That is a large part of the differential. For example look 
at the next item. 

A. 134 sinks and basins. I wouldn't take them for a gift for 
this reason. Most of them are porcelain and in handling them 
nine out of ten will crack and then ·will have no value; they 

are' not even iron and that kind of material is ob
page 59 r jectionable to the mills. People I know have had 

s~ipments rejected because they have had this por
celain material in it, the mill 1vouldn 't accept them at any price, 
and then if you have only a small portion of that material in it 
they may cut the price as much as $5.00 a ton, because of the 
material in it. 

Q. Mr. Schein, would you go further down on that page 
where you see the ''Contents of freight car, including lined 
burlap bags, etc-

A. Yes, I had samples of these bags one time and I tried to 
move them and I was offered one cent apiece for them de
livered to Baltimore if they were brought in in a specified time. 

Q. vVhat value did you put on them~ 
A. Nothing.· 
Q. Tbey have a value of $410.00 on that. . 
A. I have my value at $50.00 for the material in there and I 

based it on scrap, what I figured on was on the scrap. You see 
this burlap, in particular, I remember distinctly, it has a 
lining in it that has tar in between and you cannot even sell it 
for scrap, nine out of ten junk dealers will take them out to 
the dump and burn them up. 

Q. Look at the next item 109 metal drums, what did you put 
on thaU 

A. I looked at that lot particularly because I was 
page 60 r interested in that, that is worth a cent and a half a 

pound. 
Q. \Vhat price did you put on the loU . 
A. $700.00 for the lo th; I think they average close to 4,000 

pounds, and at a cent and a half, or in the neighborhood of 
that. 

Q. Has the. market on those items been any higher than you 
have listed from June 7th to today7 

A. Slightly on some of the items. 
Q. Slightly~ 
A. Yes. 
Q. That has happened since June 7th~ 
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A. Yes. 
Q. It would not have been higher prior to thaU 
A. No. 
Q. Let's go to the next page and they have 8 steel brooms, 

and Mr. \Vescbler has testified that they were worth $400.00; 
and that they are usable. Would you care to comment upon 
the valuation put on that. 

A. If I can remember correctly, to me they are nothing but 
scrap, and they will never be sold, a dealer will carry them for
ever practically before he can find a user for them; that is 
what I base my value on those for, in fact almost everything 
there. 

Q. Coming down further on the same page you: have got 
a lot of tube steel, which they appraised at 

page 161 r $700.00. Would you care to comment on thaU 
A. That I figured as scrap only, it is hard to 

sell, if it were pipe it would be a different story, pipe the.y can 
thread and use, somebody will come in and buy a little pipe 
and use it for water lines, etc., tubes you cannot thread, and 
it was used for some special purpose apparently. 

Q. So, you could not thread it and it had no value other than 
as scrap or junk value1 · 

A. That is right. 
Q. Come on down further on the same page. ''Contents of 

the Cinder Block building" Do you see that? 
A. Yes, sir. 
Q. They have that listed for $1200.00. What are your com

ments on that, Mr. Schein 1 
A. Let's see, there are- electric motors, pumps, compres

sors. You see a lot of this stuff in junk yards and they wind up 
in the junk pile. I based it all on scrap. 

Q. You don't think these items bad any value other than 
junk value1 

A. Vl ell once in a blue moon somebody may need a switch 
or something, very, very seldom, and come in and buy it, but 
:vou cannot carry a big stock of these things just for one or two 
items to be picked out. 

Q. Let's go to the next page, page 3, and there is a item of 
51 gas ranges. I understood Mr. Weschler 's testi

page 62 r mony that in part the valuation was placed on these 
as usable items. What is your comment on thaU 

A. Here is the situation with gas ranges and refrigerators. 
A lot of dealers will not accept them free in their scrap yard, 
most of the scrap yards will not let them dump them off be
cause that is objectionable material to the mills, and the mills 
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have been rejecting all these cars that have that stuff in them. 
Q. Could you say that these ranges had any utility out 

there? 
A. No, not out there. 
Q. All right, there are fourteen steel underground tanks, 

that they valued at $180.00-
. A. The same page. 

Q. Yes, sir, down about three lines. 
A. They are weather beaten and full of holes and anybody 

that is going to put a tank in certainly wouldn't put one of 
those in, because the cost of putting them in shape. would be 
more than the cost of a new one. 

Q. In other words, they have holes in them, so it only has a 
junk value? 

A. That is all. 

Mr. Gibson: Mr. Campbell, perhaps I should have him 
testify as to each individual item and the value he 

page 63 r has placed on it, unless you are willing to agree 
that these are the prices he. has placed on them. 

Mr. Garnett: W.e would certainly admit. the price he has 
listed is the price of his appraisal; there is no question of 
that being his appraisal. 

Q. IJet 's come on down on the same page, and you have a 
Jot of sheet steel, parts bins, truck and auto whe-els, etc .. and 
they have them listed at $175,00. \Vhat comment would you 
care. to make on that? 

A. Wliere is this~ 
Q. On the same page down about six lines. 
A. Sheet steel, parts bins. I only figured that as scrap. 
Q. You :figured that as scrap? 
A. That is all. 
Q. Now, the next two items under that, contents of open 

front frame shed, and the item under that, a lot of assorted 
metal. How did you consider that? 

A. That lot in particular-I just don't recall a lot of as
sorted metal or how much weight was there or where it was 
located. Where was this located, do you recall~ 

Q. It doesn't say where it was located. 
A. Well, I think along with the next item that it must have 

been outside of that frame building. That was junk. 
page 64 r Q. Both of those items were considered as junk 

value~ 
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A. That was mixed metal, it wasn't assorted and there were 
a couple of drums outside of that open frame shed. 

Q. All right now, let's come down to the. item, Boxed pipe 
fittings, metal shavings, etc., on the same page, they haye that 
item at $375.00, what was the-

A. I shouldn't admit it, but I went up to Mechanicsburg and 
bought some material and I have to take a licking on it, it is 
parts, you know, metal. 

Q. vVhat price did you put on that? 
A. Pipe fittings, $25.00. 
Q. ·what did you consider that to bel 
A. Junk. 
Q. Justjunkl -
A. Yes, sir. -

· Q. All right now, two more items down, four grader blades. 
they are listed in their appraisal at $240.00. How did you treat 
those I -

A. Scrap iroµ. 
Q. ·what price.did you put on those I 
A. The prevailing· price, I don't recall. 
Q. ·what was it you put on it 7 
A. $75.00. 

Q. On the 72 automobiles, and truck wrecks, parts miss
ing, what value did yon put on those I 

A. I put $3.00 apiece, but I wouldn't pay that. 
page 65 ~ myself and take them away from there, because I 

noticed that a lot of the motors were missing:. Of 
course, a lot of automobile wreckers buy them for the parts 
they cai1 salvage out of them. I don't treat them as~ such, be.
cause I woulc1n 't consider any of the parts as being salable. 

Q. You wouldn't consider the parts as salable 7 
A. No, most of these, the motors are missing and it is a junk 

item. 
Q. So you consider those as junk value 7 
A. Yes, sir. 

· Q. Now, let's go to the top of page four, under a lot of baled 
miscellaneou_s scrap, they have it at $7,000.00. --What valua
tion did you put on thatl 

A. $2500.00. 
Q. $2500.00, and the item right under it, they have cast iron 

and steel scrap, and they have it at $5500.00. vVhat value did 
you place on that 7 

A. $3600.00. I based all these on prevailing scrap prices 
FOB Fredericksburg. 

Q. All right-
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A. Not.mill prices. 
Q. All right. Now come on down two or three more items, 

another lot of same, mostly engines, do you see that? 
A. Yes. 

Q. They have $1500.00 under those. items. What 
page 66 r was the basis of your valuation of those items~ 

A. $600.00. 
Q. Did you consider them as what? Scrap? 
.A. Scrap that is all it could be. You see in those engines, 

they are what they call unclean engines; they are contam
inated, and I know that some of the dealers pay as much as 
$5.00 to separate them. 

Q. Coming down to the item of 82 scraper blade.s that they 
have at $164.00. 'What was the l1asis of your valuation of 
those? 

A. Scrap iron. 
Q. Scrap iron? 
A. Absolutely. 
Q. And as scrap iron what was the valuation 7 
A. $32.00. . 
Q. Down at the bottom of that page is a 1952 Chevrolet 1% ' 

. ton stake body truck, and they have it at $550.00. vVhat 
valuation did you put on that. 
· A. 1952 Chevrolet truck, scrap $10.00. I didn't take into 
consideration that any parts were on it that could be sold, it is 
possible that some of the parts could be sold, but I was not 
concerned with salvage. 

Q. The 1949 Ford, right under that. Did you treat that as 
scrap, too, as having only junk value? 

A. That is all. 
page 67 r Q. Let's go to the next page: Come down to the 

item, F. E. Reed, Engine Lathe, etc., what valua-
tion did you put on that? · · 

A. $50.00. 
Q. ·what did you consider iU 
A. Scrap. 
Q. The item right under it, Mead "Mighty Mouse" Bull-

doze}·. '\V-hai did you consider thaU 
A. $100.00. 
Q. Did you consider that as its scrap value 7 
A. Absolutely. 
Q. All right now, coming to Building Number 5, you will see 

40 electric motors and pumps, various sizes, and right under 
that 96 electric motors and pumps, various sizes, and those two 
items have been appraised at $1560.00. Mi·. '\V-eschler testified 
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that they were usable items. \¥hat would you say to thaU 
A. Well, I will say this: Most of them were obsolete motors, 

they are out of date; there is a possibility of somebody coming 
in once in awhile and may be picking up one, and by that time 
they will deteriorate so that they 'rill be frozen stiff; so, l 
treated them as scrap. 

Q. And you considered that they had no value other than as 
scrap1 

A. Yes, sir. 
page 68 r Q. Coming down to the lot of USA Engine, Road 

Machinery and miscellaneous replacement parts, 
which was listed at $1500.00, and it was testified that they 
were usable items. What did you treat them as 1 

A. I didn't treat them as usable items, scrap is all. 
Q. Do they have any sale value as usable items today? 
A. The reason a lot of this stuff comes into a junk yard is 

because it is obsolete, and there is a remote possibility that 
somebody might come along once in a great while and pick out 
a piece or two, but I junk all that kind of material. 

Q. The time right under that, the 26 rolls of No. 44 Kraft 
paper. What is the condition of that paper~ 

A. I think that is wax paper and I wouldn't haul it out of 
the place. 

Q. It is no good be.cause it has this wax on it, is that correct? 
A. No, it is no good, not even as scrap value. 
Q. All right, on page 6, about half way down, you see a lot 

of scrap sheet and cast aluminum, copper, brass and monel 
and stainless steel, they have the price of $1800.00. "\Vhat is 
your price on that 1 

A. $650.00. 
Q. Would you explain to the Commissioner the difference 

there in that price~ 
page 69 r A. First of all it is contaminated material. I 

know that it costs anywhere from three and a 
half to five cents a pound to separate the attachments one 
from the other. You see brass with aluminum attached to it 
has very little value because they don't mixx. I know it costs 
a cent and a half a pound to assort that material, and the 
cleaning is approximately three or three and a half cents a 
pound, that is the average price on that. 

Q. That lot of material has to be assorted and cleaned and 
processed before it is ready to be shipped to the mill f 

A. Oh, yes. 
Q. Had it been assorted and cleaned then the $1800.00 would 

have been a reasonable price, is that rigl1t? 
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A. It probably would .. 
Q. Let's come down to the Lot of M-1 brass shell casings, 

they have $1400.00 on that item. 'What value did you give to 
those? 

A. I think it was 1200 pounds of that. 
Q. That is right. 
A. And the prevailing price at that particular time of brass 

shells was fifteen cents a pound. 
Q. YV as that brass contaminated? 
A. Yes, I think they had steel primers in it, which had to be 

~emoved, the mill will not accept it with those. 
Q. So they would have to be cleaned and pro

page 70 ~ ~essed for the mill? 
A. Oh, yHs. 

Q. \Vhat price did you have on it? 
A. $180.00. 
Q. Had they been processed and cleaned, would you say 

that the $1400.00 would have been a reasonable price~ 
A. Oh,no. 
Q. It would still have been high? 
A. Oh, yes .. 
Q. Let go to the next page, in Building Number 2, the 

second item there, 12 bales of white cotton flannel rags, aver
aging 102 pounds each, and they have a $306.00 appraisal on 
here. ·what did you appraise thaU 

A. I have $120.00, ten cents a pound. 
Q. All of these prices you were giving here were the· prices 

as of June 7th? 
A. Yes, and that is all they were worth at that particular 

time because I have handled rags-some of that kind of rags 
before. 

Q. All right, Mr. Schein, coming do>vn a little further and 
you have 6. bales Wool Rag Clippings, average 300 lbs each, 
which they have down for $270.00. \Vhat did you have on 
those? , 

A. I had a bitter experience' just a few weeks ago. I took · 
some of the same material into a wholesale rag dealer and he 

pleaded with me not to even bring them in. You see 
page 71 ~ this stuff is nothing but sweepings and i.t is contam

inated and the cost of labor in cleaning it is more 
than the value of the material. 

Q .. In other words, the cost. of processing the material is 
more than it is worth? -, 

A. Oh, yes, considerably more. 
Q. And you had that at what v~lue? 



84 Supreme Court of Appeals of Virginia 

J,aco:b Schein. 

A. Abo_ut a quarter of a cent a pound, $5.00 a ton. I 
wouldn't pay that for them myself . 

• • • • 

page 76 ~ 

• • • ·• • 

CROSS EXAMINATION. 

By Mr. Garnett: 
Q. Mr. Schein, how long have you known Mr. Klotz' 
A. Oh, I guess seven or ·eight years. 
Q. And you have done business back and forth with him' 
A. Yes, I have done business with him. 
Q. He asked you to come down and make this appraisal, did 

he not' · 
A. Yes. . . 
Q. When did you come down' 
A: l think it was the early part of July, I am npt positive. 
Q. How long did you stay~ 

· ..A. Oh, I must have been there five hours. 
Q. ·who was with you~ 

page 77 ~ A. NO-one. 
• Q. You were by yourself~ 

A. Absolu.tely. 
Q. Now, you say you came, you think in the first week or 

so of July~ . . 
A. I think it was, I am not sure, don't pin me down to any 

particular day, because I don't recall. You see I came down 
here and Mr. Klotz handed me this and asked me to check 
these items and put down what I would give for some and. 
what are they worth, and I based my figures on my opinion. 

Q. When you came down did you buy any stuff from Mr. 
Klotz1 

A. No. Did I come down to buy anything~ 
Q. Did you buy anything~ 
A .. I don't think I did. 
Q. Can you remember 1 , 
A. I don't know .whether I bought anything or not. 
Q. Had you bought anything .from him subsequent to that 

time1 ~ ,. 
A. No, I used to buy a few pounds 9f rags from him once in 

awhile. · 
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Q. Did you buy anything from him within any reasonable 
length of time prior to the time you came down to make your 
appraisal? Let's say two or three months before that time? 

A. Yes, I bought some material from him. 
page 78 ~ Q. Can you remember the last time you pur-

chased that material from him? 
A. No. 
Q. You were handed this document here by Mr. Klotz? 
A .. Yes, sir, just the way it is. · 
Q. Just the way that is? 
A. Yes. 
Q. And was anybody in the room when this was handed to 

you? '\iV as Mr. Gibson there? 
A. No. . 
Q. Did Mr. Klotz tell you why he wanted you to come· down 

and make this appraisal? 
A. No, sir. He asked me to come down to look at the ma

terial, but I had no idea why he was asking me to appraise 
this material. He just handeil me his inventory. 

Q. Do you mean to tell us that he didn't tell you that there 
was a suiU 

A. Absolutely not. 
Q. Did he call you about coming down or did he write you 

a letter? · 
A. No. I used to call on him about every five or six weeks 

and try to buy a little material, and I think he called me and 
asked me to come down and appraise this material. 

Q. You say you have been in the business for forty years? 
A. Yes. 

page 79 r Q. YOU aren't an appraiser and you don't sell 
at auction, do you? 

·A. No. 
Q. Junk material or material of this type, you bny for 

your own purposes? 
A. That is right. 
Q. Or for resale or to sell to the mills? 
A. Yes, sir. 
Q. Mr. Schein, let's go back and take a look at a couple of 

these items. Let's take a look on page four at the Lot of 
Galvanized Baling ivire scrap? 

A. Yes. 
Q. How much baling wire did you find there that dav? 
A. How much baling wire? ·· 
Q. Yes. On what basis did you make your appraisal? 
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A. By looking at the pile and estimating the weight and the 
price at that part~cular time. 

Q. How large was that pile 7 
A. ·well, I don't recall. 
Q. You didn't take any measurements of it, did you 7 
A. I paced it off. 
Q. Now, what did your paces show1 
A. I didn't keep a record of it. You see I didn't know why 

I \Vas asked to appraise this material. I didn't keep a record 
of it. 

page 80 r Q. Then you don't know whether this was the 
same lot of galvanized baling wire that was there 

on June 8th or not do you? 
A. No. I wouldn't s~ear to it; that could have been m'oved 

and b{rnght and handled probably a half a dozen times. 
Q. And Mr. Klotz was still in the junk business at that 

time, wasn't he? 
A. Yes. 
Q. He was still working at the business? 
A. Oh, yes. . 
Q. Let's go to this Cast Iron and Steel Scrap, heavy, it 

is the third item on page 4, which was put in your appraisal 
at a $3600.00 valuation. How did you arrive at that~ 

A. By looking at the pile and estimating it, that is all. 
Q. You didn't take any actl,rnl measurements of it, at all, 

other than to step it off again? 
A. That is right. 
Q. And you don't know whether it was the same pile or not 7 
A. No.· 
Q. In connection with any of these lots, where it is on an 

estimated pounds basis, you have no idea whether or not it 
was the same pile that you put an appraisal on as was 

originally appraised? You don't know whether it 
page 81 r was the same pile of material.or not, do you 1 

A. I couldn't swear to it. 
Q. In other words, you were given a list and you followed 

this list1 
A. I followed this list. To me scrap is scrap. 
Q. Let me ask you this: Did you make a count of any of 

these items or articles, other than to just identify them on 
this list 7 ' 

A. No. 
Q. In other words, you took this list at its face? 
A. That is right. 
Q. And without making any independent count or any 
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independent search as to the articles, you then just placed a 
valuation on them of your own? 

A. Exactly, because the bulk of the material I buy, I inspect 
and buy it on the basis of my judgment, and I am not perfect, 
I can be wrong lots of times. 

Q. You say you spent five hours there? 
A. I would say altogether about five hours. 
Q. Altogether about five hours. How did you come down? 
A. I drove down. 
Q. You came down in the morning and went back in the 

afternoon? 
A. Yes. 

,Q. Lei's go to some of these articles that you 
page 82 r have discussed before. On page one, we will start 

at first the 129 metal drums containing white metal 
and aluminum scrap. You put a figure of $700.00 on that? 

A. That is right. 
Q. \iVhat was in those drums? 
A. What we classify as die castings, which is a low grade 

zinc based metal, and that is the price I would have paid at 
that particular time. 

Q. That is the price yon would have paid? 
A. Yes. 
Q. Do you know what the market price for those· drums 

was? 
A. Oh, yes. 
Q. What was it at that time? 
A. \iVhat did you say? 
Q. vVhat was the market price of those drums at that time? 
A. You see this material had to be cleaned-
Q. I am just asking you what the market price of that 

material was at that time. 
A. There is no market price on those· particular items, he

cause it is based on zinc content and aluminum content. I 
know Iron die casting allows approximately forty per cent. 
Today they are paying five to five and a half cents a pound 

for the recovered die castings, and when you pay 
page 83 r for the cleaning and assorting that brings it to 

about two and a half cents a pound. · 
Q. \iV ere these drums full and crammed? 
A. No, they weren't crammed ; they were full but stacked 

up. 
Q. Now, these prices you are quoting on this material, is 

that the price the day you inspected this material? 
A. Yes. 
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Q. You don't know what the price vrns on June 8th? 
A. No. 
Q. · In other words, to be fair ·with you every price you 

put on there was as of the day of your inspection 7 
A. It was the price of that particular day, what I would 

pay-I would say this, the price I put on this was the price 
I would have paid that day, and a lot of it was the price he 
could get at the mill or rather FOB Fredericksburg for the 
scrap. · 

Q. Can you tell me what you would have paid on June 8th 
for these 129 metal drums~ 

A. I don't know, no. 
Q. Do you know whether the condition of the material had 

deteriorated between June 8th, and the time you examined 
it 7 

A. That I couldn't tell you. 
Q. Do you know what the condition of these 

page 84 ~ drums were on the day ·of June 8th? 
A. I wasn't there June 8th. 

Q. Now, let's go do>vn a little bit further on tlrnt same page 
one and take another article. You have a Climax Blue Sti'eak 
Engine, Model R-61, size 6x7. Will you tell the Commissioner 
what your price is on that article 7 

A. $100.00. 
Q. wrhat is that based on 7 
A. Scrap. 
Q. That is based on scrap~ 
A. Yes. 
Q. "\Vhat was that article 7 What is that Blue Streak En

gine 7 
A. I don't recall exactly what it is now, but I based my 

price on the weight, so much per ton. 
Q. How much did it weigh 7 
A. At that time-I don't know, apparelitly it has $100.00 

value. 
Q. How do you arrive at the $100.00 value, you say it was 

based on weight, what did it weigh 7 
A. After all I cannot answer those things now. There may 

have been a piece or two on their that you could salvage, but 
to me it was scrap. · 

Q. You say you based your value on weight, /and I am 
asking you how much did it weigh 7 

page 85 r A. I told you that ninety-nine per cent of this 
material I based it on as scrap iron. 

Q. If you based it on scrap iron, how much did it weigh 7 
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A. This may have had some non-ferrous metal attached to 
it, which could have been removed and non-ferrous metal is 
valued at anywhere from fifteen to nineteen cents a pound. 

Q. Do you know what the weight is~ 
A. I can't recall. 
Q. That is what you would have paid for iU 
A. Yes. 
Q. As it set, with whatever it had on iH 
A. Yes, sir. 
Q. Based on your experience on what you could resell 

it for or get for scrap for it 1 
A. That is right. 
Q. Let's· take the item, Pumps, Pump Housings, Rotary 

Cutters, etc. What value did you place on that1 
A. $200.00. 
Q. How did you base that estimate? 
A. Apparently I based my value on sci·ap. 
Q. How many were there? 
A. I can't recall. 
Q. Did you base that on weight also? 
A. Probably so. 

Q. Did you approximate that weight? 
page 86 r A. May be. 

Q. Do you know how you arrived at the valua
tion, you are in this business? 

A. You see I call on these dealers and I look at a pile of 
material and I say, "I will give you s"o much for it." There 
a.re .times we can move it and there are other times that cer
tain material has no value and I couldn't handle it, so I don't 
give anything for it, I will quote a ridiculously low price 
with the hope of finding a user for it. 

Q. Do you mean to testify that some of these articles are 
valued at a ridiculously low price, because you couldn't use 
them1 

A. Not a ridiculously low figure, as scrap, that is the way 
I based my values. 

Q. I am asking you how you based your value on these 
pumps, pump housings and rotary cutters 1 

A. On scrap~ 
Q. On scrap. What weight did you put on them? 
A. Everything I based my value on as scrap, ·is as I said
Q. What was the weight? 
A. I don't recall. If I knew I was to go all through this 

I would have made records of everything I checked, but I 
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was handed this and asked to put a price on it, what I 
would pay for it and what it was worth. 

page 87 r Q. Then you went along and put prices on this 
stuff of what you would pay for it1 

A. On fifty per cent of it. 
Q. On fifty per cent you put price of what you would pay1 
A. The other fifty per cent, I wasn't interested in, and I 

probably put what it would bring FOB Fredericksburg. 
Q. I want to make this clear: You went through this in-

ventory and on fifty per cent of it you based your price
A. On what I would pay. 
Q. On what you would pay1 
A. That is right, and what items I based that ·on I would 

have to look at the material. 
Q. And the rest you based your price on what you thought 

it would bring at the mill 1 
A. No, what I thought it would bring FOB here, I wasn't 

interested in that. 
Q. ·what items weren't you interested in 1 
A. I couldn't say off hand, but there were a lot of items I· 

would have been interested in having at my price. 
Q. All right, sir, would you tell us some of the items you 

would have been interested in at your price 1 
A. Off hand, no. 
Q. Let's go on to the top of page 2, item 5, Refrigerating 

and Air Compressors,. what price did yon have on those 1 
A. Refrigerating and Air Compressors. I don't 

page 88 ~ know whether that was the price they should bring 
from a dealer or whether it was the price I ·would 

have paid for them. 
Q. Could it have been that you had somebody looking for a 

couple1 
A. No. 
Q. ·wm you please give the price? 
A. My price here was $300.00. 
Q. Do you know what that was based on? 
A. That was either based on what I could get for it or what 

I would pay for it. These particular items I don't recall what 
they ·were, after all you have a couple of hundred items here; 
I cannot remember each one. 

Q. Let's drop on down six or eight or ten lines, and there 
is an item of 10 Reeves Pulley Boxes. What price did you put 
on those? 

A. $30.00 each-$300.00. 
Q. And how ·was that based1 Was that a scrap basis1 
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. A. Probably so. 
Q. It was? 
A. Apparently so. 
Q. What was that scrap value based on? 
A. If it was a scrap price it was all based on weight. 
Q. I am not asking you if. 

91 

A. That is the only answer I can give you, if it was based 
on the price of scrap it had to be on weight. 

page 89 r Q. How. much did these Reeves Pulley boxes 
weigh? 

A. I don't remember. 
Q. \Vhat should they weigh? Are you familiar with them? 
A. No, to me it was scrap; they may have· been valuable 

items to somebody that could use them, but to me it was scrap 
because I don't sell salvage. 

Q. Let's go down to the Contents of the Cinder Block Build
ing. Did you go in that building~ 

A. No, I looked in through the window, I don't know what 
was covered or not, but on a gamble I figured from what I 
could see it had a potential value of $250.00. 

Q. \Nhat time of the afternoon was it when you looked in the 
building? Do you remember thaU. 

A. I would say I got there at probably nine or ten o'clock in 
the morning. 

Q. What time did you look in this building? 
A. Oh, I would say probably-I am guessing now-one or 

two o'clock. 
Q. And actually you are taking the iii.formation off of here

off the copy of the appraisal, which you had, as to what was 
in there? · 

A. That was a gamble what was in there .. 
Q. That was just a gamble, you thought that would be just 

approximate? . 
A. On the basis from ~hat I could see I figured 

page 90 ~ it had that value. If there was anything hidden 
underneath the bags that it had an increased value 

that was to the buyer's advantage. 
Q. Now on page 2, again, the time of 1196-55 gallon steel 

drums- ' 
A. Yes. 
Q. ·what was your valµation on that item? 
A. $1.00 apie.ce. 
Q. $1196.00? 
A. Yes, sir. 
Q. \Vhat was that based on~ 
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A. Asadrum. 
Q. That wasn't scrap then T 
A. No, that particular item was a usable arum, because a lot 

·of scrap dealers buy drums to pack material in, and they pay 
anywhere from fifty cents to a dollar for them. 

Q. Do you think that there are scrap dealers in this imme
diate area that could use 1196 drums T 

A. Yes-not in this immediate area; no. 
Q. Then, do you think there would be any transportation 

costT · 
· A. Yes. I don't say based on scrap prices, as scrap only 
they are worth twenty cents apiece. 

Q. You say it was worth $1.00 apiece plus transportation 
chargesT 

page 91 r A. Yes. 
Q. If any of these articles had a valuation other 

than as scrap, they would have that value plus transporttion 
charges, is that correct T 

A. Yes. The prices were all based FOB Fredericksburg. 

Mr. Gibson: Excuse me, Mr. Schein. He asked vou would 
they be worth a price plus the freight. ·· 

' . 
A. Delivered to Baltimore, where there is a market for 

these drums, it would probably cost you thirty-five to :fifty 
cents a.piece to transport these drums to Baltimore. 

Q. You have already put the price on them and you said it 
would be worth that plus transportation? 

A. Yes. 
Q. You would pay that in FredericksburgT 
A. Yes, sir. 
Q. Let's go to the top of page 3. Cash Iron Supporting 

Beams and pipe. vVill you please give your valuation on that? 
A. $200.00. 
Q. Upon what do you predicate that valuation T 
A. It must have been scrap. 
Q. Do you know whether it was scrap T 
A. To me. it was ,all scrap. 

, Q. You haven't indicated on any of these 
page 92 r whether it was usable or scrap. 

A. It says, ''Cast Iron Supporting Beams" It 
sounds like salvage to me, to me all this stuff '-was scrap, I 
didn't base my value on any. of these for anything but scrap. 

Q. Didn't you just say that you didn't base your valuation 
on the drums as scrap T 
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A. A drum is a drum. 
Q. The same thing is true with supporting beams and pipe, 

you can also use them~ 
A. 1196 drums, you can go right to a drum man and sell 

1196 or 11,000 drums. You have a man come in looking for 
cast iron supporting beams and may be you will sell him one 
or two, but you cannot sell a whole lot unless he has use. for 
them. They have got to figure as scrap. 

Q. On what did you base your valuation of this item? 
A. Scrap only. _ 
Q. Scrap only is it based on a pound basis~ 
A. Yes. 
Q. How much poundage was there? 
A. I wouldn't know it. 
Q. You don't know whether it was the same size pile that 

you saw there as against June 7th or 8th, or not, do you~ 
A. That is right, I don't. 
Q. In other words, that pile could have been increased or 

decreased by the time. you saw it 7 
page 93 ~ A. It could have. 

Q. Now 51 Gas Ranges. You say that they are 
absolutely worthless~ 

A. To me, yes. To you they may be worth a couple of dol-
lars apiece. 

Q. I want to ask you one other thing. Do you know of any 
place_ in the market where they have a value~ 

A. No, I don't.· 
Q. But you aren't familiar with other portions of the trade, 

other than junk dealers, who may want to use. these items as 
a saleable item 7 

A. No, I don't, but I know 51 gas ranges they go into junk, 
11inety-nine out of a hundred would have very little value, if 
any. 

Q. It wouldn't take much value. to get $2.00 apiece for them, 
would it~ 

A. It certainly would unless you find a buyer. You see for 
scrap this is objectionable material. Now, there is a possibility 
you may find somebody, may be I could salvage a half a dozen 
or a dozen, and he would gamble· on getting a dozen out of the 
lqt to take parts out of~ 

'Q: Let's drop down to another item-to these fourteen steel 
underground tanks-Excuse me. Did you inspect these 51 gas 
ranges7 
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A. I think some of them were under canvass.· No 
page 94 ~ I didn't move the·canvass, I ~aw them, and I know 

what they are. 
Q. You don't know whether they are all scrap or not, then? 
A. If you have been around a junk yard as long as I have 

and know what portion of material is salvage when it comes 
down to us, household goodi;; particularly, you would call them 
scrap, and they could be in perfect condition. 

Q. And you didn't look to see whether or not they were in 
perfect condition 7 

A. No, not all of them, hut from what I'saw I assumed the 
rest were about the same. 

Q. You don't know as a matter of fact that there were 51 
there? 

A. No, I take this for granted. 
Q. All these quantities set forth, you are taking theit word 

that they were there? 
A. Yes. 
Q. The 14 steel underground tanks, you have already testi

fied that you put no value on those 7 
A. Well, I >vill tell you, to me they were of no value for this 

reason-
Q. Let me ask you this question: Did you inspect those 

tanks? 
A. Yes, I looked at them. 

Q. All fourteen of them? 
page 95 ~ A. No, I couldn't get into all fourteen, but I 

looked at most of them. 
Q. \iVhat did you find with respect to them? 
A. Holes in them, rust, and staying out in the weather they 

are naturally going to deteriorate. 
Q. These were outside? 
A. Yes, sir. . , 
Q. And they have no value for scrap or othe.rwise? 
A. The"y have some value, to me they had no value, and I 

"'ill explain why. The cost of cutting them up to the size that is 
.acceptable in mills is almost the value. 

Q. \Vhat would be the· value of these tanks? 
A. To me they were worthless. , 
Q. What would be the value of those steel tanks whether 

from the standpoint of the metal in them or from a resale 
standpoint 7 

A. I guess as scrap at that time, that particular t~7pe was 
:Worth twelve to fifteen dollars a ton. 

Q. How many tons were ther01? 
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A. I don't remember. 
Q. You deal solely in scrap and I presume you are familiar 

with this kind of tank1 
A. \Vait a minute. I deal in the material I am interested in 

particularly. 
· Q. \Vhat is that materiaH 

page 96 ( A. Mostlv non-ferrous. 
Q. \i\T ell, "do you mean that you really clon 't know 

a whole lot other than as to non-ferrous materials 1 That is 
vour interest 1 ' 
" A. Oh, I handle scrap too, I handle scrap when I can buy it 
by the lot and turn it over; other than that I don't handle it 
for the mill. 

Q. ·what is your business primarily made· up of in the junk 
business~ \i\That do you deal in mostly1 

A. Non-ferrous materials that I, myself, can buy and turn 
over at a profit. Now, this scrap iron here, I don't fool with it, 
it involves too much. 

Q. Then, do you mean to tell us that all the.se items with. 
scrap iron, you have been discussing, you really don't handle 
that? 

A. I don't buy iron if I can help it. 
Q. Then, these prices that you have given us of what you 

would have paid are materials you wouldn't normally carry 
any way1 

A. That is right. 
Q. You are now testifying, insofar as all of these scrap 

iron materials, baling wire, etc., as an expert on material, 
which you don't handle as a general practice in business~ 

A. I handle it at times. I have gone all over the 
page 97 r country and apprai<::ed n1flterial time and again, 

looking at piles and inspecting it. 
Q. For -whom~ 
A. And putting a price on it. I was with K. Hettleman and 

Sons for seven years; and whatever I could buy for myself 
that were non-ferrous metals I bought. 

Q. They again were non-ferrous metals~ 
A. Yes. I was with United Mine and Metal Company for 

awhile buying non-ferrous. 
Q. Let's drop down on that same page to the item, Lot of 

Sheet Steel, Parts Bins, Truck and Auto Wheels, etc. vVhat 
price did vou put on that? 

A. $50.00. 
Q. Do you deal in that kind of scrap~ 
A. I would have paid $50.00 for it. 
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Q. Just answer my .question. Do you deal in that kind of 
scrap? · 

A. At times. 
Q. Do you regularly deal in that kind of scrap'? 
A. No, not regularly. I would have paid that for it and 

taken a chance. 
Q. On what do you predicate this price 7 
A. On my judgment, what I could probably get for it. 
Q. You wouldn't ·worry about weights 7 

A. I must have arrived at some figure to quote 
page 98 r $50.00. 

Q. Do you know how much was there? 
A. Off hand, no. 

- Q. Down a.bout three or four items, Boxed Pipe Fittings, 
Metal Shavings, Mutilated Steel Tank, Co2 Fire Extinguish
ers, tanks and carriers. ''Till you please give us your valua
tion on that 7 

A. $250.00 for the lot, that is probably what I would have 
paid for it. 

Q. '\Vhat was it worth 1 I am not asking you what you 
would have paid for it. 

A. I told you that half of this stuff I based my price on 
what I would pay for it; that was one of the items I would 
have pa.id for it. 

Q, '\¥hat was it worth 7. 
A. I don't know, it had to be worth above what I would 

have paid for it to make a fair profit, to take care of ex
penses of loading and hauling it and delivering it. that costs 
a lot of money, that probably. would be worth $100.00. 

Q. It probably vvould have been worth $100.007 
A. I say probably. 
Q. And it is based on your judgment 1 
.A. That is right. 
Q. Let's go down to the next item or two clown, 4 Grader 

Blades-First the one above that 8 Textile Machines, obso-
lete. "Tlrnt was your valuation on those? · 

page 99 ~ A. $225.00. 
Q. ·what did you predicate that value upon? 

A. Probably. on the weight as scrap iron. 
Q. But you don't handle semi:> io1r? 
A. I buy sctap iron, yes. 
Q. '\Vould you have bought this~ · . 
A. I probablv would, that might have been one of the itr.ms, 

I cannot recall. · · · · · ' · · 
Q. How heavy were they 1 · 
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iii.. I don't remember. 
Q. Did you have any way of determining the weight 1 . 
A. No, I estimated.-
Q. You estimated the weight. What.did you estimate the 

weight to be 1 
A. Enough to pay $225.00 for it, so you can figure it out. 
Q. That is the way-
A. That is the way I buy. I look at a lot of material and 

put a price on it, if the man wants to sell it, all right, if not, 
all right. I have been known to have overpaid many times. 

Q. Let's direct your attention to page 4, and to the item 
about 7 down. Ammunition Transporting Tools. 

A. Yes. ~ 
Q. What price did you put on those? 

page 100 ~ A. $3,000.00. 
Q. How did you base thaU 

A. vVell, I looked at the pile and figured the weight and 
how n;mch weight was there and what he could probably get 
for it. 

Q. \Vhat \vere they made out oH ViThat were these tubes 
made oH 

A. Light iron. 
Q. White iron 1 
A. Light iron. 
Q. How much did you figure was thete 1 
A. I don't recall, whatever the market price was enough 

tonna~e to bring it up to $3,000.00, that was my figure, I 
wouldn't pay that for it. · 

Q. That was FOB for it 1 
A. Yes, sir. 
Q, You weren't in that business, so you wouldn't pay that 

for iU , 
A. That is right. 
Q. You aren't in that kind of business~ 
A. Yes, sir. 
Q. In your opinion there was $3,000.00 worth on July 

whatever the date was 1 
A. Yes, sir. 

Q. Let's drop down to the next two items, a lot 
page 101 ~ of Miscellaneous scrap steel and another lot of 

same. What valuation did you place tip'on thaU 
A. $7,500.00. 
Q. \Vas that in one pile or two piles? 
A. Apparently it was in two piles. 
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Q. How much of it was there? You have got that as one 
pric'e. 

A. I don't recall. I didn't make any record of these. I 
figured the tonnage while I was there and while I was in
specting these piles and put down that figure. 

Q. Was the price you put down here FOB Fredericksburg? 
A. Yes, everything was FOB Fredericksburg. 
Q. And yet you don't know how much was there 7 
A. No, it is a gamble. 
Q. When you say FOB Fredericksburg it must have been 

some basis? How much were you allowing per ton 7 , 
A. You have to.,figure $13.00 per ton freight for one thing. 
Q. I am just asking you one thing. How much you allowed 

per ton in Fredericksburg? . 
A. How much did I allow per ton in Fredericksburg? 
Q. Yes, if you know. 
A. I think at that time that I figured approximately $20.00 

a ton, I am not positive. . 
Q. Let's go back to these Ammunition Trans

page 102 ~ porting Tubes, how much did you· allow a ton on 
, thos, or was· that the same price? 
A. I don't think so. I think I put $15.00 on that, because 

that takes a different category; they are light iron. 
Q. Let's go back to the top of the page. How much did you 

allow for the lot of galvanized baling wire 1 
A. I think I based my price on $15.00 a ton. 
Q. But you don't remember exactly how much tonnage there 

was? 
A. No, sir. 
Q. Then how about this lot of baled miscellaneous scrap? 
A. That was in the one pile. 
Q. That was in the one pile. How about this cast iron 

and steel scrap, how much did you base that on? 
A. I think $25.00 a ton. I am not sure now. 
Q. And it says .anoth~r lot of the same, and I presume you 

gave that the same 1 · 
A. Probably the same. 
Q. All right, when you get down to those 651 "I'' Beams, 

5" x HY' @ x 10'-3/4" thick. What value did you place on_ 
those? · 

A. $1,500.00. 
Q. Was that on a scrap basis or usable basis? 
A. Scrap ba~is. . 
Q. That is on a scrap basis, I guess that is on a tonnage 
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page 103 ~ A. Yes. 

J,acob' Schein. 

Q. How much was that? 

99 

A. I don't recall, I think that was figured on $25.00 a ton 
or $20.00 a ton. 

Q. You think it was $20.00 a ton? 
A. Approximately. _ 
Q. Now, dropping down to the bottom of that page, 1952 

Chevrolet l1h Ton Stab~ Body truck, Model 6408. I think 
you in your direct testimony stated that you put a $10.00 
valuation on that? 

A. That it was scrap. I wouldn't have it. 
Q. Do you handle automobiles? 
A. No. I know that a lot of automobiles are dragged into 

junk yards and wrecking yards at $10.00 apiece, and I have 
see~ them pay $5.00 apiece and have them brought in time and 
agam. . 

Q. I understand that. "'\Vhat I am getting at is this: Do 
you recognize the value of an automobile for a usable item, 
when it still has usable life? 

A. No, I don't consider anything but scrap. 
Q. Regardless of what these items are? 
A. Unless it is a truck used in his business, delivering 

or hauling in used material. 
Q. Regardless of whether or not these trucks were let's 

say in a position to be put in usable condition with 
page 104 ~ very minor expense? 

A. That wouldn't interest me. 
Q. That wouldn't interest you a bit? 
A. No. 
Q. The mere fact that you might have taken it in for 

$10.00 and might be able to sell it for $300.00 as a usable 
item, that wouldn't interest you at all? -

A. Not at all, but I have never seen a truck brought in for 
$10.00 that could be sold for $300.00. 

Q. Now, let's go to page 5, Building Number 5. 
Before we get ·there, this F. E. Reed Engine Lathe, you 

testified that you put a valuation of $50.00 on that? 
A. Yes. 
Q. Are vou familiar with this type of lathe? 
A. "'\Vell, the lathe, I figured the weight of scrap iron, and 

that is what I put my value on. 
Q. I just asked you the question, are you familiar with this 

type of lathe? 
A. No, I wouldn't say I am too familiar. 
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Q. Do you know exactly what its real condition is 1 
A. No, it was a lathe in a junk shop; when I go to a junk 

shop everything to me is practically junk. 
, Q. Let me ask you this question, and I want you to think 
about this: There were or were there any of these articles 

that we have been discussing, · either on direct 
page 105 ~ examination or on cross examination, arranged 

or displayed for sale purposes and not for junk~ 
A. Well, I would think a few of them were ; they were in 

th.e warehouse, there were some'small items in the warehouse. 
Q. Isn't it a fact that there vvere a great many items; in all 

fairness, I am not saying the majority, that were actually 
arranged and displayed for sale and not for junk f 
, A. Let me give you an opinion: Most of the stuff that was 
found in the yard, it appeaxed it was put down wherever they 
found space available and it set there; then when you get 
around to all these scrap piles and scrap iron, that is just 
piled up there and normally if a man comes· in and sess some
thing there and can use it, he ·will buy it, and if not it will 
just stay there until it is sold for .. scrap. 

Q. In any of the ·warehouses was there any arrangement 
of items that indicated that they were on display for sale~ 

A. There were several items probably, but probably they 
were put in the warehouse because of the weather conditions, 
they may damage. 

Q. \'T as there any snecial displav, from your observation, 
that you would know that those items were specifically for 
sale~ 

A. I wouldn't say that. 
Q. Where was this F. E. Reed Engine Lathe1 

A. That was in the warehouse. 
page 106 ~ Q. You say you don't know what condition it 

was in 1 
A. That is right. 
Q. Let's go to the Mead "Mighty-Mouse" Bulldozer. \:Vhat 

price did you put on that 1 
A. $100.00. 
Q. Do you know anything about the bulldozer 1 
A. No, sir. 
Q. Your price is based on scrap 1 
A. Scrap. 
Q. You have no idea what condition it was in, whether it 

was saleable or salvage 1 
A. No, most Of these things were wrecked and obsolete. 
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You could tell they were obsolete, they were used and bat-
tered, and to me they had no value other than as scrap. · 

Q. You ·knew nothing of their valuation other than as an 
article of scrap 7 

A. The bulk of them, as far as resale value I wasn't in
terested in. 

Q. So, if your valuations are a great deal lower on a great 
many of these articles than those put on by Mr. W eschler, 
you wouldn't have any idea which was correct? 

A. I will give you the same answer that Mr. Weschler 
did, he said he wouldn't give you $1.00 for any of it; that 
lathe particularly, I wouldn't give you a five dollar bill for 

· it other than for scrap, I wouldn't give you any-
page 107 r thing for it as a usable item. 

Q. Now let's go to Building Number 5 on the 
same page, 40 Electric Motors and Pumps, various sizes, and 
t~en you have got 96 electric motors and pumps, varfous 
sizes-

.A. That is right. 
Q. Where were they located when you went there 7 
A. Where were they located 7 
Q. Yes. 
A. I think on the floor and on some palletts, if I remember 

correctly. 
Q. What valuation did you place on those units 7 
A. I think I figured at that time approximately three cents 

a pound. , 
Q. Do you know whether any of those were salvage or 

usable? 
A. No. 
Q. You don't know? 
A. No, I know a lot of them were so obsolete that to me 

they were scrap; I wouldn't buy a motor other than for 
scrap. 

Q. Let's go down two items, A lot of USA Engine, Road 
Machinery and Miscellaneous replacement parts. What was 
your valuation on that 7 

A. $400.00: . 
Q. And that is all based on scrap 7 

page 108 ~ A. I don't recall, tct tell you the truth. 
Q. Have you· got any way of recalling what it 

was? 
A. No, I don't remember. I figured if it was 

should probably get that out of it, and if it was 
should probably get that out of it. ' 

uable they 
scrap they 
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· Q. If it was usable do you know anything about the valua
tion on miscellaneous parts of road machinery ·of this kind~ 

A. Not too much. There may be a few usable parts in 
this. 

Q. '"\iV ell, what was this f 
A. I don't remember. I don't know whether that price 

is scrap value or what he ought to get for it or ask for it. 
Q. All right now, on page 6, about the seventh or eighth 

item. A lot of Scrap sheet and cast aluminum, copper, brass, 
monel and stainless steel: '"\~That value did you put on thaU 

A. $650.00. 
Q. Do you deal in that7 
A. That stuff I deal in, that is what I would have paid for it, 

for that pile. 
Q. How much of a pile was there f 
A. In weight? 
Q. Yes. 

A. I don't recall. 
page 109 ~ Q. How much on the basis of scrap were. you 

paying for it in putting the price down f 
A. That, off hand, I couldn't tell you, but I was figuring 

so much per pound for the lot or so much for the lot 
Q. Do you have any basis for that price 7 
A. I have no motive in putting a price on it other than what 

I would have paid. 
Q. Don't misunderstand me, I am not in the first instance 

trying to impugn your motives, I am only trying to get at the 
basis of your valuations and the facts. 

A. On my study I would have given $650.00 for that pile 
and moved it out. 

Q. You don't know what that is based upon 7 
A. I was gambling on it, I know what it entailed, it en

tails a lot of labor cleaning and sorting. 
Q. On what was it predicated 7 It must have been on 

weight or something 7 
A. On weight. 
Q. How much7 
A. I don't remember. You must remember this: We have 

some items quoted at twenty cents a pound and some items at 
two cents a pound. ·You cannot set a figure without taking the 
whole lot into consideration, and that is what I did. 

Q. That day you don't know how much of that material was 
in that pile on June 8th 7 

page 110 ~ A. No, how should I know~ This is all sup
posed to have been the same amount of material 
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that was there when this was marked up, I guess. 
Q. A further item down the page, 17 bales of scrap alumi-

num. What was your appraisal on thaU 
A. By the pound~ 
Q. What was the price 'Z 
A. At that time scrap aluminum was worth approximately 

eight or nine cents a pound. 
Q. ·what was your appraisal of that7 
A. $200.00. 
Q. At that time it was how much a pound 1 
A. Eight or nine cents a pound. 
Q. Had it gone up or come down'! 
A. It may have advanced a cent since then. 
Q. You say it is worth eight or nine cents a pound and 

how much is in a bale 1 
A. I don't remember, enough to bring it up to $200.00, 

' you can divide it out. 
Q. You don't know how much was in a bale~ On a basis of 

eight or nine cents a pound, did you have any weight for the 
bales~ 

A. Whatever my judgment told me that is the way I figured 
on it. If I remember correctly it is a compressed bale al}.d 

weights possibly a hundred and some pounds 
page 111 ~ apiece, a little over a hundred pounds apiece, I 

think. 
Q. All right, let's turn to page 8, sir, if you will, starting 

with the first item 62 automobile and trucks, parts missing. 
You put what appraisal on those 1 · 

A. $400.00. 
Q. Upon what did you base that appraisal? 
A. What did you say7 
Q. Upon what did you base that appraisaH 
A. On Scrap iron. 
Q. On the basis of weight 1 
A. Yes. 
Q. How much did they weigh 1 
A. Oh, an automobile will weigh a ton, that is complete, you 

understand, but a lot of these the motors were missing, parts 
wee missing and I took it as an entirety. 

Q. How much is that per ton for the scrap iron 1 
A. Now, this is the way that works, it was worth ap

proximately $15.00 a ton, but this entailed an operation that 
would probably cost eight to ten dollars a ton, perhaps. 

Q. Let's go on down to the item 11,680 lbs. No. L Copped 
A. Yes. 
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Q. What appraisal did you put on thaH 
A. $2,377.60, at nineteen and a half cents a pound. 

· Q. FOB Fredericksburg? 
page 112 r A. Yes. 

Q. And 31,932 pounds of No. 2 Copper T 
A. Eighteen cents a pound, FOB Fredericksburg. 
Q. And your total is what? 
A. $5,746:7.76. 
Q. And 1580 lbs. of Red Brass Rollers and Gears, what was 

your valuation of that? 
A. $284.80, that is eighteen cents per pound; they were the 

prevailing prices at that particular time. · 
. Q. And they are FOB Fredericksburg and not the mill 

price T 
A. FOB Fredericksburg. 
Q. Let's go a little bit further into that. vVhat would be 

the quoted mill price the day you did this?. 
A. Probably a cent and a half above that. You see that is 

not what you call a mill item, that is a foundry item. You 
may be able to dispose of that type of material within a 
closer radius, \.vhere you don't have additional freight to 

• I pay. 
Q. Isn't it true on a lot of the items you have been dis

cussing?· 
A. No, not on ferrous material, vou only have two mills, that 

is United States Steel and Bethlehem Steel. 
Q. Where is the nearest plant? 

A. Sparrows Point. 
page 113 r Q. How much is the freight on that? 

A. I think your rate is about $8.00 a ton, I am 
not sure of that. 

Q. Let's go to the item of 15,980 pounds of clean car 
radiators T 

A. Fifteen cents a pound, $2,370.00, that was the price 
FOB Fredericksbtlrg that day. 

0. All of these, I take it are one to one and a half cm1ts 
under mill prices quoted for that day? 

A. I 'would say that. · 
Q. All right, .let's g:.o to the item of 10,590 pounds of 

sheet aluminum. ~Vhat was your price on that? 
A. $1,164.90, eleven cents a pound. 
Q. 6.590 pounds of 2 S Aluminum? 
A. Thirteen cents a pound, $856.70, that was the list price 

m~t dnv .. 
Q. All right, and 4,870 pounds of aluminum radiators?· 
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A. Eleven cents a pound $536.25. 
Q. All- right on page 9, 1885 pounds of babbitt? 
A. Ten cents a pound or a total of $188.50. 

105 

Q. 7,429 pounds of zinc, ·what appraisal did you put on. 
thaH 

A. I think I put about four cents on that. 
Q. Four cents a what? A pound? 

A. A pound, $277 .16. · 
page 114 ~ Q. Is- the total? 

A. That was the market price. 
Q. All right, sir, let's drop down below there, I think you 

have three items, 451 pounds of red inner tubes, 3,406 pounds 
of black inner tubes and 30,201 lbs. of blue strip imwr 
tubes. You placed what valuation on those? 

A. I put $300.00 on the lot. 
Q. How did you base your valuation on that? 
A. I think on the assumption that a lot can be salvaged, a 

lot is dry rotted and some of it has a valuation of hvo or 
two and a half cents a pound. 

Q. Did you make any inspection of each item to determine 
the condition of this material? · 

A. Not too much, I know some of them were dry rotted. 
Q. Now, let's go to the trucks and equipment, however, 

before I do that f just want to go back to page 8 for a minute 
with respect to the amount set forth opposite the various piles 
of metal. You just accepted that.-

A. The weights? 
Q. The weip:hts as given, you didn't make any independent 

appraisal of the amount there was? 
A. No, I was given the weights and assumed all of it w.as 

weighed. 

• • • 

page 130 ~ 

• • • • 

RALPH vVESCHLER, 
recalled as a witness by the defendant, deposes and says as 
follows: 

DIRECT EXAMINATION. 

By Mr. Campbell: 
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Q. Mr. vVeschler, in your inspection of this property on 
June 8th or June 9th, or whenever it was, did you find any 
of it in warehouses, in what we call display form? · 

A. I did, as disclosed by the appraisal. 
page 131 r Q. In what way is it disclosed by the appraisal.? 

What items were on display~ What type of 
items~ 

A. Numerous items in the yard proper, plus a part of the 
articles on page 5 under Building 5. 

Q. Go ahead. 
A. Plus Building No. 5 on page 5, Building Number l, 

on page 6 and part of page 7, .Building Number 2 on page 7, ' 
that is about it, sir. , 

Q. That is about it, you say? 
A. Those items were specifically displayed. 
Q. ·when items are on display are they being offered for 

scrap purposes or for use 1 
.A. Not normally. 
Q. They are normally being offered for use~ 
A: I would think so, in fact· we were told they were for 

sale. 
Q. "Vho told you~ 
A. Some young man, who. went arou,nd with us-

Mr. Gibson: I object to it. 

Q. "Vas it Mr. Max Klotz? 

Mr. Gibson: I object. 
The Commissioner: He didn't ask what he was told; he 

asked if he was told. · 

A. I didn't ask his name. 
Q. Only one young man went around with you? 

page 132 ~ A. Yes, sir. 

Mr. Campbell: That is all. 

CROSS EXAMINATION. 

By Mr. Gibson: 
Q. In these warehouses these various items were arranged 

together; for instance most of the motors were in one pile, 
. weTe they not? 

A. The motors were not piled, no, sir, they were displayed 
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as you would expect for them to be displayed in a place of that 
kind. 

Q. They were not piled on the flood 
A. No, it was not any pile. · 
Q. There was a certain area and the motors would be in that 

area? 
A. That is correct. 
Q. And you have another area and another type of motor 

in that area 1 
A. That is right. 
Q. There was an area ·where things of a similar type were 

arranged together in the building? 
A. That is right. 

Mr. Gibson: That is all. 

• • • 

page 133 ~ Mr. Campbell: If the Commissioner please, 
counsel for both sides_ are prepared to present in 

evidence appraisals made by Paytes-Massey Insurance & 
Realty Company, through J. S. Paytes, and Hawkins & 
Janney, through Mr. J. T. Janney and Johnson & Glaze
brook through Mr. Orrock F. Johnson, who have ·jointly 
appraised various real property belonging to Mr. Klotz and 
Mrs. Klotz jointly or to the partnership. These properties 
are listed and we are, as I say, offering them as an exhibit 
jointly. 

The Commissioner: All right, that will be Jointly Offered 
Exhibit by the plaintiff and defendant, A. 

Mr. Campbell: I would like to stipulate with Mr. Gibson 
that all of the properties listed on Exhibit A belong to the 
partnership, regardless of how the 'legal title stands, with 
the exception of the premises at 612 Princess Anne Street, 
which is appraised at $20,000, the premises at 924 Kirkland 
Street, appraised at $10,000, the premises at 1621 Sunken 
Road, appraised at $14,000, the preinises at 1600 Franklin 

Street, which is the home formerly occupied by 
page 134 ~ Mr. and l\frs. Klotz, appraised at $37,500. Is that 

correct? 
Mr. Gibson: Yes, sir. 
The Commissioner: Do I understand that all of them are 

partnership property with the exceptions you. named? 
Mr. Gibson: That is right. 
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Mr. Campbell: If the Commissioner please because of the 
fact that the order of Court, ·which provided for valuation of 
the real property, also m1tborized Mr. Klotz to pay the value 
of Mrs. Klotz' share in the partnership in real property, at 
the valuations fixed, it becomes also important to state the 
legal ownership of the remaining property, which are . not 
in the partnership. 

Now, if Mr. Gibson ·will follow me, I would like to stipulate 
that the premises at 1600 Franklin Street are owned by Mr. 
and Mrs. Klotz as joint tenants, with the right of survivor
ship; that the premises at 1621 Sunken Road is also owned 
by Mr. and Mrs. Klotz as joint tenants wit.h right of sur
vivorship,' but that the premises 924 Kirkland Street and 612 

Princess Anne Street stand in the name of Mr. 
page 135 ~ Klotz. 

Mr. Gibson: That is correct.' 
Mr. Campbell: Subject to Mrs. Klotz' inchoate right of 

dower. Is that agreed to, Mr. Gibson 1 
Mr. Gibson: Yes, sir . 

• • • 

FORREST vV. BRO"TN, JR. 
another witness of lawful age, being first duly sworn, deposes 
and says as follows: 

DIRECT EXAMINATION. 

By Mr. Gibson: 
Q. \i\T ould you state your name, your age and your occupa

tion? 
A. My name is Forrest W. Brown, Jr., age thirty~five, and 

I am a Certified Public Accountant. 
Q. With what firm are you, Mr. Brovvn? 
A. I am a partner .in A. M. Pullen Company in Richmond, 

Virginia. · · 
Q. Has your firm been the auditor for the Klotz business 

for some vears? 
page 136 r A. Yes, "since 1939, I believe. 
, Q. Did you make up certain balance sheets of 
the Klotz partnership as of June 7, 1958? _ 

A. Yes, sir, I did. . 
Q. Are these the balance sheets that you made up, Mr" 

Brown? 
A. Those are the statements, yes, sir. 
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. Mr. Gibson: I would like to introduce this as Plaintiff's 
Exhibit Number 2. 

Mr. Garnett: There is no objection to it as an Exhibit 
prepared by Mr. Brown, but we do object to the materiality 
and relevancy of it. 

The Commissioner: Subject to any specific item 7 
Mr. Garnett: That is right. 
The Commissioner: It will be marked accordingly. 

Q. Mr. Brown, I think on that Exhibit you have three state
ments, do you not 7 In that exhibit there are three different 
balance sheets prepared 7 

A. Yes, sir, that is correct. 
Q. VVould you state to the Commissioner the reason for the 

three different balance sheets 7 
A. The reason is, the one being based-·well 

page 131 r there is a different basis for merchandise inven
tory and plant property and equipment; two of 

them being based on appraised value, so far as plant prop
erty and equipment is concerned. 

Q. Exhibit A of this Exhibit sbo-ws the balance sheet of the 
partnership according to the inventory value furnished by 
Mr. Klotz and the book value of the properties, is that cor
rect? 

A. That is correct, yes. 
Q. No-w Exhibit Number B is based upon the appraised 

values before the Commissioner and the inventory of the per
sonal property by \'Veschler & Sons, is that correct 7· 

A. That is correct, I believe, I don't have it identified as 
to who made that appraisal. 

Mr. Campbell: That is correct. 

Q. And Exhibit C is the balance sheet based upon the in
ventory appraisal made by Mr. Schein? 

A. That is correct. It should also be stated that real estate 
is stated in Exhibits B and C at the appraised value. 

Q. The only difference in Exhibit C and Exhibit B are the 
difference of the inventory and personal property values con-
nected with the business 1 · 

/\. That i"' rortect, yes. sir. 
Q. Now, did you take this Exhibit, Mr. Brown-
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Mr. Garnett: What exhibit is that? 
page 138 ~ · Mr. Gibson: The same one I have just handed 

to him. 

Q. And read into the record from the book value of the 
business the amount credited to Mr. Klotz and the amount 
credited to Mrs. Klotz? 

Mr. Garnett: Under each ,one of these exhibits, you mean? 
Mr. Gibson: Yes, that is what I am asking. 

A. "'\That you want would be the balance to the credit of 
each of them as of June 7, 1958? 

Q. That is correct 
A. Exhibit A shows to Mr. Klotz, $161,900.59, to Mrs. 

Klotz $15,371.85, or a total of $177,272.44. 
Exhibit B shows credit in the capital account of Mr. Klotz 

$259,301.93, to Mrs. Klotz $64,072.52, or a total of $323,-
374.45. 

Exhibit C shows a balance in the capital account of Mr. 
Klotz of $224,384.40, of Mrs. Klotz $46,563.77, or a total 
of $270,848.17. 

The Commissioner: That is C you are reading? 

A. C, yes. 
Q. So, those are the balance sheets that have been prepared 

by you based, one upon the book value, and, numbers two and 
three taking into consideration the reappraisal of 

page 139 r the real estate, and as to B, the "'\Teschler ap
praisal of the personal property, and C, the 

Schein appraisal? 
A. Yes, sir, that is correct. 
Q. Now, with those figures included, Mr. Brown, does that 

Exhibit correctly reflect the financial condition of the part
nership as of June 7th? 

A. These figures as of June 7th were prepared without 
an audit by us, it does reflect the balan9e as they appeared 
on the records of the partnership. 

Q. They are the balances from the records? 
A. Yes, sir. May I qualify that statement? 

Bv the Commissioner: 
·'Q. I want to ask one question. Your B and C Items were, 

as I understand, including the real estate? 
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A. The real estate at appraised value. 
Q. At appraised value¥ 
A. Yes, sir. 
Q. A does not¥ 
A. That is right, that is. the book value. 
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I made a statement that these reflect the balances as shown 
by the books. It is possible we made some adjustments in 
preparing these that do not yet appear on the books, but ·we 
started with the book value. We made certain adjustments 
for depreciation, accounts payable, etc., that I am not sure 

have been recorded in the books but the informa
page 140 r tion was supplied to us. 

Q. In other words they have a cut off, and, 
therefore, some of the adjusfapents made due to the cut off, you 
are not sure have been recorded in these books V 

A. That is correct . 

• • • 

Q. Mr. Brown, you have the Odor Exhibit, Defendnnt's 
Exhibit 2, do you not V 

A. Yes, sir. 
Q. Now, the objections that Mr. Odor has raised are on 

page 6, is that correct V 
page 143 r A. That is right, yes, sir. 

Q. Now starting with item number 2 on the 
Odor Report, that is the unexplained charge July 31, 1957, 
$2094.31. Would you give to the Conimissioner what you now 
have ascertained the explanation of that item to be V 

A. As best we can no\.Y determined from the records the 
explanation of that $2,000.00 is a transfer from the Govern
ment 9-D Account, it is an account in which money had been 
paid in suspense for taxes in an earlier year, and as a 
matter of fact it was paid in December 30, 1946 and not 
credited to the estimated tax of Mrs. Klotz; $60.13 of it 
appears to be the second payment on the 1947 estimated tax, 
and $34.18 is State Income Tax. 

Q. Could you state for the record ·why that adjustment was 
madeV 

A. Principally on the basis of the fact that this deposit 
into the 9-D Account had been in 1946 and had stood on the 
records for that period of time and in 1948, presumably at 
the taxpayers request, the $2,000.00 was credited on the cur
rent years taxes. 

Q. All right now Mr. Brown, as to item number 3, the US 
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Bonds in the a.mount of $2,100.00. Do you have any explanation 
of those :figures? . . , . 

A. Yes. There is nothing disclosed by the records, which 
would indicate whose name those bonds stood it. 

page 144 r That is the answer. 
· . Q. The only thing that you could tell from the 

records was that certain charges were made against Mrs. 
Klotz 's account for bonds? 

A. ?-1hat is the only thing that is disclosed by the records, 
yes, sir. . 

Q. Hovv about the checks payable to Fredericksburg, Vir
ginia Banks for Christmas Savings Accounts. Did you make 
an analysis of that item? Item number 4. 

A. I have an analysis of the payments into the Christmas 
Savings Accounts and the deposits, which appear to be the 
proceeds of such Christmas Savings Accounts for the years 
1950 through 1956,. 

Mr. C;:impbell: May I ask if there is any question of Mr. 
Odor's Report with respect to the payments that went into 
the Christmas Savings Account? 

Mr. Gibson : There is no question of his figures. 

A. There is no question about-it is admitted having been 
charged to Mrs. Klotz. 

Q. The charges that were made to her account, ·which went 
into the Christmas Savings Account started in January 1949 
and ended November 10, 1952, is that correct, according to 

the Odor Report? 
page 145 r A. That is correct. 

Q. Now Mr. Brown, what did your analysis 
show is the total amount having been contributed to the 
Christmas Saving Accounts in the Fredericksburg Banks dur
ing that same period~ 

A. F-or this period we :find $54,500 deposited in such 
accounts, $48,000 deposited into the business as those ac
counts were apparently closed out. 

Q. So that during that period you found $48,000 deposited 
in the Christmas Savings? 

Mr. Garnett: In the Christmas Savings? 

A. Yes. 
Q. And how much later charged out and credited to the 

business~ 
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A~ $48,000. 
Q. And that le.ft this difference unaccount for of bow much? 
A. It would be $6500.00. 
Q. What was the original figure deposited, Mr. Brown 1 
A. $54,500.00. 
Q. During that period 1 
A. Yes, sir. 
Q. And the withdrawals, I mean the amount taken out of the 

Christmas Club and carried on the business books were 
what? 

page 148 ~ A. $48,000.00. 
Q. When these monies from these Christmas 

Clubs were deposited in the Klotz partnership account, who 
is given credit for that amount of money on the books 1 

A. Mr. Klotz. 
Q. There was $6500.00, then of this Christmas Savings 

Money for which there is no explanation as to ~ho received it 1 
A. That is right, 'no record of it save the partnership rec

ord. 
Q. In other words, it didn't go into the partnership 

account? 
A. No, sir. 
Q. And you don't know, of course, ·who got it? 
A. No, sir. 
Q. Now, item number 5, that is the item for the expenses 

of Max Klotz, which were charged to Mrs. Klotz during the 
period that is set -out in this exhibit. Is the amount, so far as 
you could ascertain, in tbe Odor Report correct~ 

A. Yes, insofar as we could ascertain all that was expenses 
of Max Klotz and was charged to Mrs. Klotz, yes. 

Q. Did you check the amounts charged to Mr. Klotz for 
Max's expenses during that period 7 

A. No, I have not. 
Q. All right, the next item is item 6, payment 

page 147 r for electrical appliances. According to the rec
ords, as I understand it, those electrical appli

ances went into the home at 1600 Franklin Street, is that 
correct7 

A. Insofar as the record identifies them; they are identified 
to Fred A. Payne, whom I understand are Appliance Dealers. 

Q. On item 7, the payments to 'Vashington, D.C: Depart
ment Stores, is that correct1 

A. Yes, sir. 
Q. The item of $2665.43, which was charged to Mrs. Klotz, 

is that correcU 
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A. Yes, sir. 
Q. Do you all have any way of telling who actually pur

chased the goods that those checks paid 1 
A. No, we .do not have such information. 
Q. Is the only thing you could tell from the records that 

certain payments to these department stores were made and 
charged to Mrs. Klotz? 

A. That is correct. 
Q. The payments for fuel, electricity, etc., as represented 

in item number 8, would be something that you wouldn't ham 
any knowledge of, would you? 

A. No, I only know these amounts were charged to Mrs. 
Klotz. 

Q. On item number 9, the premiums paid on the 
page 148 ~ life insurance, you don ;t know who were the 

beneficiaries under those policies, do you? 
A. No, I don't. 
Q. Now on Item number 10, Various other items. Is there 

any way you could tell as an accountant for whom those 
items were purchased? 

A. There was no way we conld tell from the partnership 
records. 

Q. In addition to the items that we have just mentioned 
there are also adjustments that Mr. Odor has made to the 
income tax account of Frances Klotz, is that correct? · 

A. Yes, sir, that is correct. 
Q. All right, leaving out the income tax item, vvere the items 

two through ten the only items that were charged to Mrs. 
Klotz on the partnership books from the inception of the 
partnership until'it was closed on June 7, 1958? 

A. Your question is, leaving out the ~ncome taxes, if these 
were the only items charged to Mrs. Klotz-

Q. Leaving out the income taxes and the cash withdrawals? 
A. There would be some few other items, but there would 

be the bulk of the items, other than cash withdra-wals 'and. 
income taxes. 

Q. Then these items would be substantially all of the 
items that were charged to her during this period of time? 

A. Yes. 
Q. Now, Mr. Brown, I believe A. M. Pullen 

page 149 r & Company prepared the income tax returns for 
the Klotzes during this period did they not, the 

period of the partnership? 
A. Yes, sir. 
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• • • • 

Q. What was the original reason for the formation of this 
partnership, Mr. Brown? 

A. I cannot state from my own knowledge. 

• • * • 

Q. Were you there, Mr. Brown~ 
A. No, I didn't work on the job at the time of its formation. 

* 

Q. Let me ask you this: In 1948, was there a question made 
by the Federal Government to the 1947 Tax Return~ 

A. Yes, there was. 
Q. And you have that information in the file, 

page 150 ~ which was in the office of A. M. Pullen & Com
pany, is that correcU 

A. Yes, sir. 
Q. State the nature of the Government's contention, Mr. 

Brown1 
A. The Government contended that the income of the part

nership for its fiscal year ending .July 31, 1947, should be 
taxed entirely to Mr. Klotz. The Government Report read: 
''Increase in income is due to disallowment of the partnership 
as not bona fide. Husband is true earner of the income." 

Q. Now, what was the final result of the Governmental 
complaint as to the partnership~ " 

A. The tax liability for the year 1947 was eventually 
settled by allowing Mr. Klotz a salary of $20,000.00 a year, 
and Mrs. Klotz a salary of $2600.00 a year, and the balance 
of the income was divided two-thirds and one-third. 

Mr. Campbell: The balance of the what~ 

A. The balance of 'the partnership income after those 
salaries. 

Q. In other words, the Government said that Mr. Klotz 
would have to draw from the partnership the sum of $20,000 
a vear in salarv1 

A. That is right, before the balance would be divided by 
the partners. 



116 Supreme Court of Appeals of Virginia 

Forrest W. Brown~, Jr. 

Q. Do you have the copy of the proposal sub:rnitted to the 
Treasury Department by A. M. Pullen on behalf 

page 151 ~ of Mr. and Mrs. Klotz~ 

Mr. Campbell: May all this testimony be in subject to our 
objection, as we do not believe it is relevant or otherwise 
admissible. 

I just don't know how compromise negotiations of any 
kind can be admitted. 

Mr. Gibson: \\Till you marked that as Plaintiff's Exhibit 
3. 

Q. All right, Mr. Brown I will hand you. 

Mr. Garnett: Mr. Gibson, may I interpose one other basis 
for the objection~ 

This objection runs to all this testimony and to all docu
ments with respect to this particular matter on the further 
basis of the immateriality of this testimony insofar as it bears 
on the dissolution of a portion of the agreement, which· we 
are here under at the present time without any reference 
'vith respect to the tax situation or otherwise. 

The Commissioner : I think you are all bound by the 
partnership agreement, and at this time don't see any reason 
to go back of the partnership agreement, but I will let it in 
subject to your objection. 

A. It is a letter dated February 22, 1950, to 
page 152 ~ P. H. Lowry, Technical Advisor, U. S. Treasury 

Department Technical Staff, 300 Virginia Build
ing, F'ifth and Majn Streets, Richmond, Virginia, (Note: Here 
the witness read the letter, which is filed as Plaintiff's Ex-
hibit 3) . 

Mr. Campbell: May we make another objection on the 
ground that the letter was not written by the witness. 

Q. How is the letter signed, Mr. Brown~ 
A. The letter is signed by Mr. W. H. Westfall of our firm. 
Q. \\T as your firm acting undei~ sworn authority froni the 

taxpayers~ 
A. Yes, sir. 

Mr. Campbell: Does he have that with him~ 
Mr. Gibson: I assume be bas it in the file. 
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The Commissioner: It is signed as Agent for Taxpayers, 
Power of Attorney on file. 

Q. For the year 1947 separate returns were filed by Mr. 
and Mrs. Klotz, is that correct~ 

A. That is correct. 
Q. After that year were separate returns filed~ , 
A. Joint Federal R.eturns were filed in 1948 and all later 

years. 
Q. 1947 was the year in which the statute was 

page 153 r changed to allow a husband and wife to file joint 
returns and get advantage some--what of a split 

income, is that correct? 
A. That is right, for 1948 and later years had the effect 

of having the income tax as if divided equally between hus
band and wife. 

Q. So where a husband and wife made a return the tax 
would be.the same regaraless of how much ones income was or 
how much the others income was~ 

A. That is correct, generally. 
Q. Now Mr. Brown, ·was the $20,000 that the Government 

allocated to Mr. Klotz in the year 1947 ever shown on the 
books as salary credited to him~ 

A. No, it was not. 
Q. And every year after 1947 the only salary charge shown 

on the books to him ·was the $100.00 a week, was it noU 
A. That is correct. 
Q. Now Mr. Brown, would you explain to the Commissioner 

the method by which your firm allocated the income tax 
charges to Mr. and Mrs. Klotz~ 

* * * • 

A. The income tax paid each year was paid from partner
ship funds and for the purpose of closing out the 

page 154 ~ partnership record to clrawing account, the tax 
payments were charged two-thirds to Alex Klotz 

and one-third to Frances Klotz. 
Q. What was the reason, Mr. Brown, that you charged one

third of the tax to Mrs. Klotz and two-thirds to Mr. Klotz? 
A. Apparently because of the partnership ratio, one-third 

and two-thirds. 
Q. In other words, your firm felt that the income was 

being divided two-thirds and one-third and you made the 'tax 
charge the same way~ 
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A. I don't know under what circumstances it was originally 
started in that'. manner, what was the basis of its origin. 

Q. Let me ask you, Mr. Brown, were yearly copies of this 
audit sent to the Klotz business in Fredericksburg, Virginia 1 

A. Yes. 
Q. You, of course, don't know, who had access to these 

yearly audits, do you 1 · 
A. No, I do not. 
Q. But every year you would audit the business and mail 

a copy of your audit to Fredericksburg1 
A. Yes, that is correct. 
Q. How long have you been with A. M. Pullen & Company1 

A. Slightly over fourteen years. 
"page 155 r Q. Do you have any knowledge of any complaint 

being received in your office in reference to the 
accounting of the audits or your reports that you rendered 
yearly1 

A. Not until recent months. 

Mr. Campbell: "'\Vhat is your answed 

A. Not until recent months ·when this <controversv arose. 
Q. In other words, until Mr. and Mrs. Klotz had this dis

agreement your firm never received any complaints in regard 
to the audits of the Company1 

A. Not to my knowledge. 

, * * * 

page 156 r 

* * 

Q. Mr. Brown, so far as you know, who was the active 
operating head of this business during the peirod you were 
doing the auditing there 7 

A. Insofar as I know, Mr. Klotz. 
Q. Do you have that statement I handed you yesterday? 
A. Yes. . 

Mr. Gibson: All right, I believe that is all for Mr. Brown 
at this time. 
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CROSS EXAMINATION. 

By Mr. Campbell: 
Q. You say, Mr. Brown, that Mr. Klotz has 

page 157 ~ been the active operating head .-0f the business 
during your knowledge of it~ 

A. During my knowledge of it, yes. 
Q. Did your firm, in making this allocation and the account

ings look to Mr. Klotz for instructions? 
A. Insofar as I know, however, I never made these audits. 
Q. Insofar as you know did they look to Mr. Klotz for 

instructions~ 
A. Insofar as I lmo-w. 
Q. And not to Mrs. Klotz~ 
A. That is correct. 
Q. Do you recall a couple of years ago when Mrs. Klotz 

came to your firm's office in Richmond and asked the privilege 
of seeing the audits and was advised that she could not see 
the audits without Mr. Klotz's consent~ 

A. I am not familiar with that, no, sir. 
Q. You have referred to the $20,000 salary to Mr. Klotz 

and the $2600 salary to Mrs. Klotz. Is there anything in the 
partnership agreement with respect to that~ 

A. Not so far as the $20,000.00 was concerned. 
Q. Have you seen the partnership agreement 1 
A. Yes, sir. 
Q. Has the Government to your k1wwledge ever questioned 

auy tax return with respect to the salaries drawn by Mr. 
Klotz and Mrs. Klotz since 1947 ¥ 

page 158 ~ A. No, sir. 
Q. In fact the returns have been made on the 

basis of one-third to Mrs. Klotz and two-thirds to Mr. Klotz 
have they not~ 

A. Yes, sir. 
Q. Then on what possible theory are you allocating a 

$20,000 salary to Mr. Klotz and a $2600 salary-to Mrs. Klotzf 
A. So far as Federal taxes are concerned there has been 

no question ·of allocation in later years. 
Q. As a matter of fact the Government has recognized the 

partnership, has it not~ 
A. Subject to this adjustment. 
Q. That is right, subject to the adjustment for the single 

year, the Pederal Government has recognized and -approved 
the partnership, has it not f 

A. Yes, sir. 
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Q. Did you prepare any of these Federal Income Tax Re-
turns? 

A. No, I did not. 
Q. Have you examined any of them? 
A. I, in some years, have made routine checks of the compu

tations as they pass through the office. 
Q. You know as a matter of fact that Mr. Klotz had in

dividual income, which was not reflected in the partnership 
return, do you not? 

page 159} A. That is right. 
Q. ·And no adjustment was made of that? 

A. No, sir. 
Q. You never advised Mrs. Klotz what amount of these 

taxes she was being allocated with on the partnership books, 
did you? 

A.. I have never had an opportunity to talk to Mrs. Klotz. 
Q. To your knowledge did any member of your firm advise 

Mrs. Klotz of that fact? 
A. I don't know of any such discussion. 
Q. Yon have examined the correspondence of your firm 

with relation to the Klotz matter, have you noU 
A. I have seen certain correspondence, I have not attempted 

to read it. 
Q. You have not come across any correspondence from your 

firm to Mrs. Klotz, have you? ' 
A. No, I have not. 
Q. In making allocation of these other items, did you make 

any inquiry of Mrs. Klotz as to how they should be allocated? 
A. As I say I haven't been on the audit engagement on 

any .of these years. 
Q. When did you first become familiar with this matter? 

A. Last December was the first time I have 
page 160 ~ ever been in Mr. Koltz's office. 

Q. You know nothing about the basis for any of 
these charges? 

A. I do not know of any discussiong that may have taken 
place. 

Q. Do you know the basis on which these charges were 
made against Mrs. Klotz 's account, to which Mrs. Klotz 
through Mr. Odor objects? 

A. No, I do not. 
Q. The life insurance, for example, the premiums on which 

were charged to Mrs. Klotz's account, do you know whether 
these premiums were on policies on the life of Mr. Klotz? 

A. I have not attempted to examine the policies. 
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Q. Don't you audit the books' 
A. I have not been on these audit engagements in any year. 
Q. Do you know whether Mrs. Klotz has any life insurance' 
A. I do not. 
Q. Do you know whether Mrs. Klotz in any way authorized 

these charges to her account' 
A. I don't know. 
Q. You have certified to these statements, have you not; or 

your Company has' . 
A. One point in answer to that question with reference to 

the drawing account and the charges made to it. 
page 161 r Both Mr. and Mrs. Klotz used the partnership as 

if it was a personal bank account, and insofar as 
the audit engagement was concerned it would take endless 
time for us to look at each department store bill or statement 
to see if it was properly charged, a.pd so far as I know that 
was not attempted. 

Q. Did you make inquiry of Mrs. Klotz on the subject' 
A. I have not. 
Q. To your knowledge has any member of your firm ever 

talked to Mrs. Klotz with regard to these items? 
A. Not to my knowledge. 
Q. Or the question of the allocation of partnership income 

you have had occasion, have you not, to make joint returns 
for husband and wife~ 

A. Yes, at times. 
Q. And you have had occasion to allocate proportionate 

taxes on such joint returns, and how it was properly charge
able, have you not? 

A. We occasionally get such requests. 
Q. You don't want to sit there and tell the Commissioner 

that if the husband gets twice the income that the wife gets, 
that the husband under proper accounting practices, that the 
husband pays twice the income tax the wife pays, and that 
that is the proper accounting practice for that~ ' 

A. The Government doesn't prescribe any method-
Q. No, I am not asking you that, but I am ask

page 162 r ing you from the standpoint of proper accounting 
practices. 

A. \Vell, I have done that at times. 
Q. Obviously you have done it at times, it was done in this 

case. Do you consider that prope,r accounting practices~ 
A. There are other methods in which it might he done. 
Q.. In fact the 0th.er methods are used in normal accounting 

practices, are they not' 
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A. Some other method might be preferable. 
.• Q. Actually assuming the income to be as stated by Mr. 
Odor in his report, the system of allocating the ta:x as con
templated by Mr. Odor is in accord with proper accounting 
practices, isn't it~ 

A. No, I would somewhat object to that method of alloca-
ti on. 

Q. To what extent would you object to iU 
A. Principally because I think that the taxpayer with the 

largest income is the only one that makes any saving by 
reason of a joint return. 

Q. Assuming the one that makes the largest income is the 
only one who makes any saving by reason of a joint return, 
that would still not result in that taxpayer avoiding two- , 
thirds of the tax, would it~ 

A. No, sir. 
Q. Even then the. taxpayer with the two-thirds 

page 163 ~ of the income would pay substantially more than . 
two-thirds of the tax, wouldn't he~ 

A. Possibly. 
Q. You say possibly, you know he would~ 
A. Ordinarily yes, unless there was some reason. 
Q. Even giving effect to your theory that the taxpayer with 

the larger income should get the entire saving, there would 
be still a larg·er proportionate share charged to the other 
taxpayer, isn't that true~ 

A. I don't think I can answer in terms of appropriate ac
counting methods; some other method would undoubtedly 
result in less tax being allocated to her. 

Q. As a matter of fact the parties filed separate Virginia 
State Tax Returns, did they not~ 

A. That is right. 
Q. And your firm prepared those, did they not~ 
A. That is correct. 
Q. And the Virginia State Tax Returns show that Mr. 

Klotz received other income~ 
A. That is conect. 
Q. And he received substantial additional income beyond 

that shown to the partnership, did he noU 
A. Yes, sir. · 
Q. You didn't take that into consideration in allocating 

the tax between Mr. and Mrs. Klotz on the books is that 
correcU 

page 164 ~ A. That is correct. . 
Q. You don't mean to say that your accountinO' 

in that respect is 'proper, do you~ 0 
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A. In the 'absence of any agreement of allocation, I think 
maybe another method might have been used. 

Q. Then your defense of this method, if it be a defense, is 
it would only be appropriate by agreement between the 
parties~ 

A. Any method would be appropriate by agreement. 
Q. But in the absence of any such agreement the method 

followed by Pullen & Company wouldn't be in accord with 
proper accounting practices? · 

A. There would be other methods. 
Q. You haven't answered my question. vVould it be in ac

cord with proper accounting methods in the absence of such 
an agreement 7 

A. I don't know that, the method is entirely proper, but I 
say other methods could be used. , 

Q. Assuming that Mr. Klotz has additional income other 
than from the partnership and Mrs. Klotz does not. Do you 
think it proper for Mrs. Klotz to be charged with Mr. Klotz's 
tax on the additional income 7 

A. No, I think some other method would have been prefer
able in that respect. 

Q. In the absence of any agreement, assuming 
page 165 r that Mrs. Klotz bad no other income anfl that Mr. 

Klotz reported twice the income th:;tt Mrs. Klotz 
reported, would it not be more appropriate as an accounting 
practice to allocate to Mr. Klotz the proportionate share of 
his higher income 7 . 

A. If the partnership had been the only income I can well 
see how the partners might have thought about income taxes 
as any other matter of expense. 

Q. You mean by agreement 1 
A. Yes. 
Q. In the absemce of such agreement, it would not be equal 1 
A. I am not sure it would not, if the partnership had been 

the only income. · 
Q. Mr. Brown, you have made, I am ce-rtain, many partner

ship returns 7 
A. Oh, yes. 
Q. And you have also made individual returns for the 

partners based on the partner hip returns? 
A. Yes. 
Q. In any other case, that you ever had in your life, have 

you ever followed this practe where the partners . get a 
different share of the partnership income~ 

A. In most cases of that kind I am not aware of how the 
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tax has been divided, the partners divide it, and that is it. 
Q. Do you know of any case where there has 

page 166 ~ been a joint return filed~ 
A. I have followed it for pro-rating tax that 

may be due by a decedent in estate taxes. 
Q. ,I am not speaking about estate taxes, I am speaking 

about cases where a joint return has been filed. 
A. I don't recall. 
Q. You know it wouldn't be good accounting practice in 

the normal sense~ It is certainly not the accepted accounting 
practice, is. it~ 

A. Possibly not. 
Q. How many partnership returns have you ever filed~ 
A. I don't know. I have filed a number of family partner-

ships. · 
Q. Did you ever follow this procedure in any family part

nership? 
A. The only family partnership return that I make regu

larly I have no idea how the partners divide the tax. 
Q. Am I to understand that you have made no effort to 

check the accuracy or the appropriateness of any of the 
allocations that were made to Mrs. Klotz, which were shown 
in Mr. Odor's report? 

A. I have not attempted to go back to the source of the 
information on any of these. · 

Q. Your firm has acted as accountants for the 
page 167 r Klotz partnerhip since the tiine of its inception, 

has it not? 
A. That is correct, yes. 
Q. And your firm has submitted to the Klotz partnership 

annual statements of the accounting of the partnership, isn't 
that correct? 

A. Yes. 
Q. I show you what appear to be copies of your al}nual 

'statements for the fiscal years ending July 31, 1947, July 31, 
1948, July 31, 1949, July 31, 1950, July 31, 1951, July 31, 1952, 
July 31, 1954, a.nd I here interpolate that I just do not have 
1953, July 31, 1955, July 31, 1956, and July 31, 1957, and I ask 
if you can identify these papers, which I am banding you, as 
being the audits of your company for the years in question? 

A. They are our reports on examination, yes. · 

'(>age 168 ~ . 

• • 
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The Commissioner: They will be marked Defendant's Ex
hibit 3A through 3J, for identification. 

Q. Mr. Brown, are you aware of the fact that this partner
ship began as of August 1, 1946 ~ 

A. Yes, sir. 
Q. I show you the statement marked Defendant's Exhibit 

3A for identification, being the report for the fiscal year 
ending July 31, 1947, and I call your attention to page two of 
that report, entitled, "Working Capital and Net Worth". 
For the fiscal year ending July 31, 1947, in determining the 
net worth of the partnership, your firm took the current 
assets and current liabilities were deducted therefrom leaving 
working capital of $41,535.06, did they not~ 

A. The current assets less current liabilities, $41,000, yes, 
sir. 

Q. And added to that certain other assets, bringing the 
total assets up to $80,866.63, and subtracted from that figure 
an item entitled ''Partnership Loan Account of $17,220.07, 
leaving a capital net worth of $63,646.56, is that correct~ 

A. Yes, sir. 
Q. And did this item of $63,646.56, then constitute the 

capital of the partnership, according to your re
page 169 ~ port, as of July 31, 1947~ 

A. That is correct. 
Q. Now, let's look at the Report for the year ending July 

31, 1948, at which time the capital account for the partnership 
was $61,697.79, is that correcH 

A. That is correct, yes, sir. 
Q. And is that item made up of the so called current assets 

less current liabilities plus other assets, making a total of 
$94,562.61, less a partnership loa:n account of $32,864.82 ~· 

A. That is correct, yes, sir. 
Q. So as of .July 31, 1948, there was a partner's loan ac

count of $32,864.82, is that correct~ 
A. Yes, sir. 
Q. And does that mean loans by a partner to the partner

ship~ 
A. It would either be loans by a partner to the partnership 

or profits that had accumulated and had not been withdrawn 
from the partnership. 

Q. But which were treated as a partnership loan by the 
partner to the partnership, is that correct? 

A. That is true. 
Q. Now, I want to show you the account for the fiscal year 
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ending July 31, 1949, which is Defendant's Exhibit 30 for 
Identification. I notice that the net worth or 

page 170 r capital account of the partnership suddenly jnmps 
from $61,697.79, the year before to $92,981.95 for 

the fiscal year ending July 31, 1949, is that correct? 
A. Yes, sir. 
Q. And is the bulk of that increase due to the fact that 

the loan account of the partners, which had been previously 
at $32,094.00 plus certain additional loans or certain addi
tional items were added under the item additional investment 
and withdrawn from the loan account~ 

A. That is part of the increase, yes. 
Q. Is it a fact that as of July 31, 1949, the books of the 

partnership reflect nothing on loan account of partners and 
only the item of additional investment of partners~ 

A. That is correct, yes. 
Q. Now, I will ask you to look at the account for the fiscal 

year ended July 31, 1951, which is Defendant's Exhibit 3D 
and ask if that also shows additional investment by partners 
during that year of $15,387.50~ 

A. That is correct, yes. 
Q. And that is shown or reflected in the capital account of 

the partnership, isn't it? 
A. Yes, it is reflected in the capital account. 
Q. In other words, the additional investment goes to m

crease the capital account of the partnership? 
A. That is correct. 

page 171 r Q. And as of July 31, 1950, was there any 
partners loan account shown? 

A. No, sir. 
Q. Now, I ask you to glance through the remammg De

fendant's Exhibits for identification, being 3E, 3F, 3G, #3H, 
3I and 3J, and tell me whether in any of those years there 
appears any partners loan account~ 

A. No, there is no partners loan account sho·wn in any of 
those years. . 

Q. For each of those years such additional monies that 
went into the partnership, whether advanced by a partner, or 
undistributed profits, were in each year termed additional 
investment, is that correct? 

A. For reporting purposes. 
. Q. I say for the accounting purposes of the. partnership, 
they were so treated? 

A. For reporting purposes, there may be in some years, 
these were credits against drawings. 
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, Q. vVhat do you mean by reporting purposes, for the pur
pose of your annual audit? 

A. Yes. 
Q. And a similar practice was also followed, was it not, 

with respect to the Federal Income Tax Informa6on Return 
filed by your firm on behalf of the partnership? 

A. I would assume so, I haven't examined them 
page 172 ~ for that purpose. 

Q. But you assume that is correct? 
A. Yes. 
Q. As a matter of fact in the exhibit, which has been i11tro

duced by counsel for Mr. Klotz, as Plaintiff's Exhibit 2, in 
your statement of the balance sheet as of June 7, 1958, which 
has been offered and received in eviderice on behalf of the 
plaintiff, there appears also an item '' Additionnl Investment 
$38,624.69, does there not? 

A. $28,624.00. 

, Q. And shows no partnership .loan account, does it~ 
A. That is correct. 

Mr. Campbell: If I may interject so that the Commissioner 
may understand the purpose of this line of inquiry. 

The partnership agreement contemplates two ways in which 
assets may get into the partnership and treats those assets 

very differently once they get in for the purpose 
page' 173 ~ of dissolution. 

Paragraph 7 provides in the second paragraph: 
"\Vhen the partners shall determine that a portion of the net 
profits of anv year, or period, distributable in the proportions 
herein set forth, or as othenvise changed hereafter by the 
partners to each of the partners, is needed as additional ·work
ing capital for the paTtnership, and all the paTties hereto 
agree. such amount shall be permitted to remain in the part
nership and berome a part of the working capital of the 
pnrtnership, and the balance of net profits, if any, over and 
above snch amount ·will be available for withdra·wal bv the 
pnrtners in the proportions of the distributive share of°each. 
\Vhere the partners shall all agree that one or more partners 
mav leave in the partnership a portion of his distributive 
share of the net profits differing in proportion from that here
in before set forth, such amoimt so left 'vith the partnership 
shall be considered as borrowed money, and the partners]1ip 
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shall, until otherwise changed by unanimous action of the 
partners, allow interest to accrue thereon at the 

page 174 r rate of three per cent per per annum, which 
amount shall be payable by the partnership as 

and when and upon such notice as the partners from time 
to time shall agree. In event of liquidation of the partner
ship, amounts loaned by any one of the partners under this 
paragraph shall be paid, together with any interest thereon, 
before any distribution of capital shall be made to the part
ners.'' 

So, that, if this were in the loan account we would concede 
they would be repaid as the plaintiff is now contending before 
any distribution is made of capital, but paragraph four of the 
partnership agreement deals with the situation, which we. 
have here. 

I don't want to argue the case now, but simply state the 
proposition on which ·we are interogating tbis witness, and it 
says: 

"The capital of the partnership shall consist of the capital 
used in the business and contributed to the partnership by 
Alex Klotz on August 1, 1946, which partnership capital was 
contributed one hundred per cent by Alex Klotz, plus such ad
ditional contributions of capital hereinafter made by each of 

the· partners in the proportion from time to time 
page 175 r agreed on by the partners, whether new money is 

paid in or the profits, or a portion thereof, of the 
partnership determined to be necessary for the business and 
affairs of the partnership and agreed by all of the partners to 
remain in the assets of the partnership until adr1ition::il furn1s 
shall have been paid into or permitted to remain in the part
nership. The interest in the capital in the partnership in 
event of dissolution thereof shall be on the basis of sixty-six 
and two-thirds per cent the.reof to Alex Klotz and thirty-three 
and one-third per cent thereof to Frances Klotz." 

It is our contention and I say I don't want to argue the mat
ter, that by these audits it appears that the partners decided 
that instead of making loans to the partnership that it would 
be treated as an actual, formal increase of capital, and inas
much as they are increasing the capital with a-

Mr. Gibson: Mr. Commissioner he is cross examining thi.s 
witness. 

l\fr. Campbell: -division of two-thirds and one-third in tho 
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event of dissolution. \iVithout arguing the matter, I wanted to 
·state our position. 

page 176 r Q. Now, Mr. Brown, you have stated with ref-
erence to one item, that you made an examination 

of the amounts put into Christmas Savings Fund account and 
found that there were $54,500 put into the Cb._ristmas Savings 
Account, isn't that correct 7 

A. Yes, sir, that is correct. 

* * 

Q. Does the $54,500, to which you refer include the items, 
which appear in Item number 4 of Mr. Odor's Report, which 
are set forth in detail in Schedule 3 on page 127 

A. Yes. 
Q. In other words, that $54,500 includes, does it, the sum of 

$6385.00, which was charged against Mrs. Klotz 's. account 9n 
the books of the partnership 7 · 

A. That is correct. 
Q. And I think you also testified, did you not that you can 

account for $48,000 of that $54,000 being returned into the 
partnership, itself, is that correcU 

page 177 r A. That is correct, yes, sir. 
Q. And I believe you stated, did you not, that 

no part of that $48,000 was credited to Mrs. Klotz7 
A. That is correct, yes, sir. 
Q. Although presumably sixty-three odd hundred dollars of 

it had been charged to her7 
A. Sixty-three hundred .odd dollars of deposits were 

charged to her. . 
Q. And she got no part of the amount that went back into 

the partnership~ 
A. That is correct. 
Q. And you have no information as to where the rest of it 

went7 
A. That is correct. 

. Q. All of that money was credited to Mr. Klotz' partnership 
account, not Mrs. Klotz's is that correcU 

A. That is correct, yes, sir. 

Mr. Campbell: That is all. 
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RE-DIRECT EXAMINATION. 

By Mr. Gibson: 
Q. Now Mr. Brown, I want to reexamine you on two or 

three things here. 
When these sums of money at the end of the year were 

either left in the business or from time to time during the year 
when funds were put in the business by Mr. Klotz, 

page 178 ~ how ·were those funds set up on the partnership 
' books? 

A. I have- not examined all years for that purpose, so I do 
not know. In most recent years the amounts deposited by Mr. 
Klotz have been credited against his drawing account on the 
partnership books. 

Q. So, in other words, if he put any money in the partner-
ship, he was given credit for iU 

A. Yes. sir. 
Q. Credit for it in what way? 
A. By credit to his drawing account. 
Q. By credit to his drawing account? 
A. Yes. sir. 
Q. Now state to the Commissioner, so he will have a little 

better understanding, how these partnersftlp funds were ac
tually handled by Mr. Klotz? 

A. To a large extent the partnership bank account was used 
as the personal bank account, so to speak, of the two partners, 
that is household bills, clothing withdrawals, utility bills, all 
manner of personal expenses and money inve.sted was drawn 
from the partnership bank account and charged to the draw
ing account of the partners; likewise, when Mr. Klotz de
posited in the partnership bank account a great portion of his 
income from sources other than the partnership, such amounts 
were credited to him on the partnership books. In other words, 

the partnership bank account was use.d for a per
page 179 ~ sonal bank account. 

Q. So; actually Mr. Klotz used the partnership 
somewhat as a personal bank, is that right? 

A. Yes, sir. 
Q. When he would sell securities from time to time what 

would happen to the proceeds, that is personal securities that 
had nothing to do with the partnership, what would happen? 

A. The proceeds would be deposited in the partnership ac
• count and credited to Mr. Klotz. 

Q. He would be given personal credit for it? 
A .. That is right. 
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Q. In other words, Mr. Brown there would not be a two
thirds credit to Mr. Klotz a.nd a one-third credit to Mrs. Klotz, 
but it would be a persona.I credit to Mr. Klotz7 

A. That is correct. 
Q. Now, would it happen very often that just a short time 

after the deposit would be made that then a withdrawal of a 
smaller or substantial amount would be made 7 

A. I don't know that you could identify it by time. I have 
considerable-

Q. Let me put it this way: From your e.xamination of the 
books isn't this what would happen~ For instance, Mr. Klotz 
would sell some stock, and his business would be a. little short 

of cash and he would deposit the· check from the 
page 180 r broker in the partnership account 7 

A. That is right. 
Q. And then may be the partnership had built up some cash 

and he would buy stock and he would then withdraw from the 
partnership account and send the broker a check for the stock~ 

A. That is right. · 
Q. In all these accounts there would be a credit to Mr. Klotz 

when he would put the check in the bank and· then a charge 
against him when it would be taken out~ 

A. That is correct. 
Q. But the books never showed any of these deposits being 

credited to the partnership as such~ 
A. They never showed any division between the partners, 

only a personal credit to Mr. Klotz. 
Q. Then apparently, from your examination of the books, 

Mr. Klotz paid practically all his bills by partneTShip check, 
and he was charged on the partnership books with those 
checks~ 

A. It would appear that substantially all household bill~ 
were being paid by Mr. Klotz. 

Q. Mr. Brown, excepting the items set out in Mr. Odor's 
Report, all of the others were charged to Mr. Klotz, is that 
correct~ 

A. Other than what is set forth in Mr. Odor's Report, there 
is the ordinary weekly cash withdrawal charged to 

page 181 r Mrs. Klotz plus certain other amounts, which he 
did not take exception to. 

Q. These are the only items to which Mr. Odor took excep
tion, so far as you know~ 

A. That is my understanding. 

• • 
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Q. Mr. Brown, I will hand you and I will state for the rec
ord that that that was produced by Mrs. Klotz on the hearing 
for temporary support money, to show the annual expendi
ture.s at their residence at 1600 Franklin Street, and ask you 
to take a look at that. 

What does the total there show. Mr. Brown? 

Mr. Campbell: Are you offering that now? 
Mr. Gibson: Yes, sir. 
Mr. Campbell: May we object to it. This witness cannot 

identify it. 
The Commissioner: Is that the list of figures or appr:ox

imate figures alleged to be the cost of living? 
Mr. Gibson: Yes, sir. 
The Commissioner: That has been admitted by Judge 

Bazile. 
page 182 r Mr. Campbell: I am just objecting to this wit

ne.ss testifying to it; he didn't prepare it . 
. The Commissioner : It is already in the record. 

Q. What does the record there total show, Mr. Brown, of 
the expenditures per year, submitted by Mrs. Klotz. 

A. It shows a total of $21,695.00. 
Q. For the annual living· expenses-

Mr. Campbell: The annual estimated living expense·s. 

Q. Estimated by Mrs. Klotz? 
A. That is right. 
Q. Now, if during the period, which we have been discuss-

-ing, Mr. Klotz was charged on the tax basis, that these gentle
men have suggested to you, and also if he paid those bills from 
his two-thirds sh.are of the income from the profits, what would 
have been the mathematical result? 

Mr. Garnett: We object to that-
The Commissioner: You are assuming your major prem

ise. If, if if. 
Mr. Gibson: This was introduced by them and put in evi

dence. 
Mr. Garnett: Even if it was, it doesn't have anything to do 

with paying those bills. 
page 183 r Mr. Gibson: Let me go ahead and devolop it. 

Mr. Garnett: We object to the question. 
The Commissioner : Go ahead. 
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A. I am not sure I can answer it by years. I know that for 
this total period Mr. Klotz's share of the profits for eleven 
years is some $346.000, but I do not have what share of the 
total tax Mr. Odor has allocated to him. 

Q. Do you have his tax for that eleven year period? 
A. I don't have his tax for the eleven year period, no, sir. I 

can get it by going through these papers, but it will take a few 
minutes. 

Q. How about looking through them. 

The Commissioner: vVould you want to introduce this, 
since it is already in? 

Mr. Gibson: No, sir, I ·will withdraw that. 
The Commissioner: "'V"ithdraw that then and let the rec

ord show that it has already been received. (Note: Referring 
to Plaintiff's Exhibit 4) 

Q. All right, Mr. Brown, have you made an analysis of your 
papers for the eleven year period? 

A. Yes, it would appear that Mr. Klotz reported income for 
that period of approximately $365,000.00. His share of the 

Federal Income tax allocated in the manner pro
page 184 ~ posed by Mr. Odor would be $190,000.00, which 

would leave approximately $175,000 after income 
taxes and before any other expense items or approximately 
$16,000 per year. 

·Q. He would have, according to Mr. Odor's calculation, dur
ing the eleven year period approximately $~6,000 a year after 
paying Federal Income taxes, is that correct? 

A. That is correct, yes. 
Q. And according to the estimated cost, which is in the rec

ord, the yearly maintenance expenses they amounted to what? 
A. $21,695.00. 
Q. Now, the $16,000 of income, after Federal taxes would 

not take into consideration your State taxes, would iU State 
of Virginia taxes? 

A. No. 
Q. So, that would decrease it still further. So, in other 

words, if you charge those estimated expenses to Mr. Klotz 
his income after the Federal taxes allocated to him by Mr. 
Odor, would not be enough to support him? 

A. No, sir. 
Q. So, in other words, to live in that style it would be neces

sary and essential that Mrs. Klotz be charged with some por
tion of these expenses? 
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A. Yes. sir. 
Q. Now, if you use the allocation of the Federal 

page 185 ('taxes you used, instead of Mr. Odor's, it would 
change it to what extent7 

A. Mr. Od9r, proposed to allocate approximately $15,ClOO 
less tax to Mrs. Klotz than was allocated. 

Q. So, that would reduce Mr. Klotz' income after Federal 
taxes during those periods to $14,500, would it not7 . 

A. No, I1have used Mr. Odor's allocation in arriving at the 
$16,000. 

Q. You used Mr. Odor's allocation in ·arriving at the $16,-
0007 

A. Ye.s. 
Q. 'Vhat would it be ,if you used yours 7 

Mr. Campbell: What do you mean by yours7 He uses two 
basis for figuring what Mr. Klotz's income after Fedeml 
taxes. You had two basis, one on the $20,000 salary and the 
other on the two-thirds and one-third. 

Mr. Gibson: There is no salary in it. 
The Commissioner : As I understand the question you just 

a$ked him for a calculation on the basis of Mr. Odor's Report? 
Mr. Gibson: That is right. 
The Commissioner: Now, you are asking him what it would 

be-
Mr. Gibson: On the basis of his allocation. 

page 186 r Mr. Campbell: I don't know that it is neces
sary 11 but it is understood that all of this testimony 

is over our objection. 

,A. His taxes would increase that after tax income by about 
$1300.00 a year. . . 
. Q. That would give him an income after taxes, Federal In
come taxes, the method you all have used, of about $17,300. a 
year7 

A. That is correct. 
Q. Now, Mr. Brown, when he cross examined you, Mr. 

Campbell went into the question or raised the point that the 
Federal Government never questioned the partnership or any 
-salary allocation after 1947. Would you explain why that 
would be true 7 

A. TheTe would be no occasion for a Revenue Agent to at
tempt an adjustment, as it would have no effect on the tax, a 
family partnership situation, consisting of husband and wife, 
is no longer an issue. · 
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Q. In other words, they allowed the joint returns to be :filed 
instead of a single return after 19471 

A. That is right, ,the joint return has the effect of dividing 
income equally as between husband and wife, so a change in 
partnership allocation between husband and wife would have 
no effect on income taxes. 

Q. After 1947 the entire income was reported 
page 187 r for tax a ti on and the Federal Government didn't 

care what proportion was charged to each? 
A. On the return in effect it is added together and then you 

take half of it and compute the tax and double it. 
Q. So that was no longeT an issue 1 
A. That is correct. 
Q. Is it your professional opinion that if it had not been 

for the change in the law tha.t the Federal Government would 
have required in the ensuing years the same salary allocation 
that it had in 1947? 

J\fr. Garnett: I object to that, that is calling for an hypo
thesis. 

The Commissioner: Yes. 
Mr. Gibson: I am asking him if in his professional opinion, 

as an accountant, had the law not been change, had it been 
the same' when this partnership was set up and had it contin
ued the same, would the Federal Government have questioned 
or required this salary allocation. 

The Commissioner: Do you.think he knows the answer? 
Mr. Gibson: If he thinks he can give it. 
The Commissioner : If you know. 

. A. I don't think there would have been any 
page 188 ~ doubt that the. Revenue Agents would have fol

lowed through that 1947 adjustment into later 
years. 

Q. And they would have required the partnership to allo
. cate $20,000 as salary to Mr. Klotz~ 

A. That is right, unless there was some change of condition 
that would warrant some other finding. 

Q. Now, Mr. Brown, as I understood your testimcmy in re
gard to the allocation of the' income taxes, your firm took the 
position, did it not, that since the profits of this partnership 
were divided two-thirds and one-third, you all treated the 
Federal taxes in the same ma1mer, and allocated two-thirds 
and one-third, is that correct 1 

A. They were allocated in that manner. Now, I do not know 
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the conditions that may have lead up to the inception of this 
allocation because I did not participate in it. 

Q. Let me ask you this. Mr. Brown: Have you projected the 
difference in _the income tax, which would be charged to Mrs. 
Klotz's account solely on the basis of the additional income 
which Mr. Klotz received from other sources during those 
years~ 

A. Not in that manner. no. 
Q. In what manner have you projected it? 
A. I made a computation in respect to how it would be 

divided if it 1vere divided as a percentage of each income to the 
total. 

page 189 ~ Q. That is right, give that. What would that 
difference result in~ 

A. That would result in allocating about $77,000 to Mrs. 
Klotz without giving effect to that Revenue Agent's adjust
ment of the 1947 tax. 

·Q. It would change the figures to what extent, is what I am 
trying to get~ 

A. It would change them about $14,000 before we given 
effect to that Revenue Agent's change. · 

I 

Mr. Campbell: In Mrs. Klotz's favor~ 
' 

A. No-\Vait, let me take another look at this. Mr. Odor's 
Report shows $76,000 charged to the drawing account of Mrs. 
Klotz; this method would also charge approximately $76,000 
to it. There is' a difference. between years, the partnership 
closed it books on a July year, and that somewhat confuses the 
situation, but in any case, as compared to Mr. Odor's method 
this would alloc.ate about $14,000 less income tax to Mr. Klotz 
before giving any effect to that Agent's adjustment of the· '47 
tax. 

Q. So, in other words, it would be $14,000 less charged to 
Mr. Klotz~ · 

A. That is right. 
Q. Now, in the year 1947, you say that the Revenue Agent 

rnade the partnership changed the salary to Mr. Klotz from 
$5200 to $20,000. Was he ever given any credit on 

page 190 ~ the partnership books for that additional salary~ 
A. No, siT, he was not. 

Mr. Gibson: That is all. 
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RE-CROSS EXAMINATION. 

By Mr. Campbell: 

* * 

page 191 ~ · 

* * 

Q. You have stated that Mr. Klotz paid all his personal bills 
from the partnership account. How do you know that? 

A. I said it appeared that substantially all were· paid. 
Q. How do you know? 
A. Just judging from the charges going through his draw-

ing account. 
Q. Do you know whether or not th.at was all of them? 
A. I don't know they were all. 
Q. Do you know, as a matter of fact you know that Mr. 

Klotz had securities from which he had money of his own? 
A. I know he had. 
Q. Don't you know that he frequently sold securities and 

the monies from the sale of those securities was left in the 
securities account with the broked 

A. My answer was based on the deposits credited to Mr. 
Klotz's account and the checks charged to him. 

Q .. The implication, which you gave or which I unde.rstood 
from your testimony, a.pd which I am sure you will want to 
correct, if in error, the implaction was that all Mr. Klotz 's 

money transactions >vere handled through the 
page 192 ~ partnership account. You don't mean to imply 

that, do you? · 
A. No, sir. 
Q. As a matter of fact most of his securities were handled 

through security accounts, were they not? 
A. I know he had security accounts. 
Q. And he had substantia~ cash balances in those accounts, 

did he not? · 
A. I have never examined them. 
Q. And he had substantial securities, which did not belong 

to the partnership-, is that correct? 
A. Yes. 
Q. And on which the income didn't go into the partnership? 
A. The income in general was deposited in the. partnership 

account, but was not treated as partnership income .. 
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Q. Actually Mr. Klotz often intermingled his personal funds 
with the partnership funds, did be. not? 

A. He deposited personal funds with the partnership, yes. 
Q. You spoke of the Federal Government questioning this 

partnership in 1947 or questioning this allocation of partner
ship income in 1947, and then you spoke of the year the tax 
law was changed, so that it didn't make any difference any 
longer how the income between husband and wife was allo-

cated. Is thnt correct? 
page 193 r A. Yes, sir. 

Q. Actually from the point of view of the Fed
eral Income tax, this partnership was not necessary in 1948, 
was it? 

A. That is correct. 
Q. And this is true from 1948 through 1958, if the only pur

pose of this partnership was for tax purposes, it would be no 
longer any occasion for it to continue, would it? 

A. That is correct. 
Q. So there must have been another purpose for iH 
A. I wouldn't speculate on that. 
Q. But you did file these annual reports for the partnership 

each year? 
A. Speaking of our reports on examination? 
Q. Yes, sir. 
Q. They were sent to Mr. Klotz each year. 
Q. And you say that after 1948 there was no longer any tax 

purpose to be gained by the partnership? 
A. I wouldn't say no purpose, bu_t so far as Federal taxes 

were concerned there was no purpose.· 
Q. And as far as Virgillia tax purpose.s are concerned it 

would only be possibly a hundred dollars a year? 
A. It would have been about that. 
Q. So it was infinitesimal? 
A. Yes, sir. 

Mr. Campbell: That is all. 

page 194 r R.E-DIRECT EXAMINATION. 

By Mr. Gibson: 
Q. Mr. Brown, when you speak of Mr. Klotz's investment 

account, I presume that Mr. Campbell was talking about his 
stock account with Abbott, ·Proctor & Paine? 
· A. That was my understanding. 

Q. When he would sell stock with Abbott, Proctor & Paine, 
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and get checks from them, he would deposit those in the part
nership's account, is that correct 1 

A. I haven't made an analysis of Mr. Klotz's account for 
all these years, however, I did make one up for the period 
ending June 7th, and on a good many occasions during that 
period he did deposit the proceeds from the sale of stock in the 
partnership account; whether the money remained with Ab
bott, Proctor & Paine for any period of time or whether it was 
done immediately, I wouldn't attempt to say. 

Q. As an actual practice Mr. Klotz intermingled his per
sonal funds with the partnership funds all during this period, 
did henot1 

A. Yes, sir. 
Q. He treated it, as you described it, as his personal BankT 
A. Yes. 
Q. In every case where this intermingling was going on the 

charge and credit to and from him were being put 
page 195 r on the partnership books, is that right 1 

A. That is correct. 
Q. Let me ask you something else, Mr. Brown: Mr. Camp

bell has mentioned about the fact that a lot of this money may 
have been put in here as additional investment. If it had been 
put in as additional investment, that is if Mr. Klotz had in
tended to put it in as additional investment, then in each orie 
of those years you would have had to have gift taxes paid on 
that money, would younoU 

Mr. Campbell: ·whether or not Mr. Klotz paid gift taxes is 
immaterial. 

Q. \Vas there any gift tax ever paid on any of these trans
actions~ 

A. Not to my knowledge. 
Q. In other words, Mr. Brown, if two people have a part

nership, leaving this one out, assuming they are equal part
ners, and one person comes in and in one year puts $100,000.00 
in that partnership and one partner gets credit for $50,000 of 
that money, there would have to be gift taxes paid on tha.t 
amount, would there not T 

Mr. Campbell: We are talking about distribution and dis
solution and not gift taxes. 

Mr. Gibson: I understand that. 
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Q. There would be a gift tax payable on that amount, would 
there not~ 

page 196 ~ A. Yes. 
Q. And when you file an incqm·e. tax return 

there should be a gift tax shown on your return~ 
A .. There should have been a gift tax return filed .. 
Q. So far as you know was any gift tax return :filed~ 
A. Not to my knowledge. 

page 198 ~ 

Mr. Gibson: Mr. Commissioner, I would like to move a,t 
this time that you view the Alex Klotz junk yard. There has 
been considerable testimony in the record, and the.re will be 
more, as to whether these different materials there should be 
classified as usable, salable items or as junk or scrap items, 
and I think it would be helpful for you to view the premises. 

The Commissioner: Do you have any objection f 
M1\ Garnett: I would think it would be helpful. 
The Commissioner: For the record, if you have no objec

tion, I would like to have Mr. Klotz sworn as a witness. I would 
like to ask him the question as to whether there bas been any 
change, other than ordinary sales in the ordinary course of 
business, because the testimony we have relate'S to back in 

June.' 
page. 199 ~ '.Mr. Campbell: You don't mean right now? 

Mr. Gibson: Yes, I think it would be better 
before I put him on the stand. 

Mr. Campbell: ·we have no objection. I do question the 
effect of the view in the light of the fact that this is three 
months after. 

The Commissioner: All !intend to do-I understand that 
Mr. Klotz has been operating the yard? 

Mr. Gibson: That is right. 
The Commissioner: Do you have any objection to his being 

sworn? · 
Mr. Gibson:; No, sir. 

ALEX KLOTZ, 
being first duly sworn, deposes and says as follows : 
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DIRECT EXAMINATION. 

By the Commissioner : 
Q. You have been operating the Klotz Junk Yard since June 

of this year, have y~u not f 
A. Yes, sir. 
Q. And you were operating it at the time these various in

ventories were made~ 
A. Yes, sir. 

Q. \iVould you tell us for the record whether or 
page 200 r not there has been any material changes' at the 

junk yard as to arrangement or classification of 
materials other than just which might occur in the ordinary 
and normal course of the business you carry on~ 

A. It is about the same. 
Q. It is about the same~ 
A .. There have not been any changes made, all the material 

is still there. 

* * * * 

Thereupon, the Commissioner together with counsel for the 
respective parties took a view of .the Klotz Junk Yard, the 
view consuming approximately an hour and twenty minutes; 
and, thereupon, the Commissioner and counsel returned to the 
Court Room where the following proceedings were had: 

* * * * 

page 201 r FORREST W. BROWN, JR., 
recalled ·for further cross examination by counsel 

for the defendant, deposes and says as follows.: 

CROSS EXAMINATION. 

By Mr. Campbell: 

* * 

page 206 r 

Q. Mr. Brown, did you ever have occasion to check any of 
the insurance policies on Mr. Klotz's life? 



142 Supreme Court of Appeals of Virginia 

A. On his life1 
Q. Yes, sir. 

Forrest TV. Brown, Jr. 

A. Yes, I think I did at one time. 
Q. Let me ask you this: In Mr. Odor's Report, which is 

Defendant's Exhibit number 2 for identification-Do you have 
a copy of the Odor Report 1 

A. Yes, sir. 
Q. There are certain items listed in Schedule. 9, details of 

which appear on pag·e 20 of his Report, which show certain 
premiums paid from September 8, 1949, through Octoher 29. 
1955 on life insurance policies or rather to life insurance com-

panies, which were charged on the books to Mrs. 
page 207 r Klotz. Are you aware of thaU 

A. Yes, sir. . 
Q. And those payments aggregate during that period the 

sum of $1516.07, do they noU 
A. That is correct. 
Q. Can you tell me whether or not during that period Mr. 

Klotz had insurance on his own life in State Farm Mutual Life 
Insurance Company 1 

A. I made a mistake when I answered a previous que<stion. 
I did inquire into the insurance at one time to get some idea 
of the cash surrender value, but I didn't examine the policies. 

Q. Do you have any information that_life insurance was car
ried by Mr. Klotz in the State Farm Mutual Life Insurance 
Company1 

A. The only re·cord I have of any insurance was the fact 
that certain checks were paid to State Farm Mutual Life In
surance Company as they appeared on the books. 

Q. Do you know on whos.e life those policies were carried? 
A. No, I do not. 
Q. If those policies were carried on the life of Mr. Klotz 

and Mrs. Klotz was not the beneficiary without right of 
change, proper accounting practices would require that the 

premiums be charged to Mr. Klotz and not Mrs. 
page 208 r Klotz, would they not 1 

A. I would assume that Mr. Klotz had all the 
incidents of ownership of the policies. 

Q. If Mr. Klotz had all the incidents of ownership, then 
the premiums should be charged to Mr. Klotz rather than 
to Mrs. Klotz, isn't that correct 1 

A. I would think so. 
Q. And your firm didn't make any check to determine 

whether or not that was a fact~ 
A. That is correct. 
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Q. Now, sir, I refer you to Schedule 3 of Mr. Odor's Report, 
the details of which are found on page 13. You will note that 
that item represents checks payable to Fredericksburg, Vir
ginia Banks over a period from March 5, 1951 through No
vember 10, 1952, and which are items charged to Mrs. Klotz's 
account in a total amount of $6,385.00. Do you see , such an 
itemf 

A. I believe that is $6,385.00. 
Q. $6,385.00. 
A. I see the item you have reference to. 
Q. Those items, I believe you stated are correctly taken 

from the books as far as the transcriptions were concerned? 
A. Those item were charged to Mrs. Klotz 's account. 

. Q. And they do represent deposits to Christ-
page 209 ~ mas Savings Accounts in Fredericksburg, Vir

ginia Banks ? . 
A. By reference to the checks and the record of the account 

it was the best explanation ·we could arrive .at. 
Q. It was the best explanation you could arrive at, and 

that is that they represented deposits to Christmas Savings 
Account.sf 

A. Yes. 
Q. Can you tell us during that period or during the period 

ending in 1953, the early part of 1953, that is when Christmas 
Savings checks would be paid, how much total the partner
ship had paid for Christmas Savings and how much total they 
got back? In your original statement, Mr. Brown, you car
ried it on up through 1956, I believe was the end of that 
period and you said there was some $6,500 unaccounted for. 
I am now asking if you can terminate your period as of the 
payments on Christmas Savings Accounts for the period end
ing Christmas of 1952? 

A. I don't know that my dates will correspond with the 
item here. I can tell you amounts that were charged to the 
account of Alex Klotz beginning in 1949 and ending in 
1952. 

Q. How right, sir, how much were they? 
A. December, 1949 through November 1950 were $9,020.00. 
Q. Yes, sir. 

A. And from December 1950 through N ovem
page 201 ~ ber 1951 vvere $10,000.00. 

Q. Yes, sir. 
A. And from December 1951 through November, 1952, were 

$9,300.00. 
Q. Now, during that same period, according to Mr. Odor's 
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figures, which you state are accurate $6,385.00 was charged 
to Mrs. Klotz, is that correct~ 

A. That is correct, however, I believe his figures go back 
into the year 1949. 

Q. Let's take them for the comparable years, her figures 
beginning as of January, 1949 and that is when you are 
beginning Mr. Klotz's figures? 

A. No, I don't have the early months of that year. 
Q. They begin in January, 1949. 
A. December of '49 is the only figure I have for him in this 

analysis, I don't have them listed here. 
Q. In any event the total amount he received or the total 

amount that was credited to the Klotz partnership on Mr. 
Klotz 's account was how much~ 

A. In December, 1950, there is a credit of $8;000.00, and 
November 1951, there is a credit of $8,500.00, and in No
vember, 1952, there was a credit of $9,500.00. 

Q. All right, during that same period were there any 
credits to Mrs. Klotz's account~ 

A. No, sir, not to my knowledge. 
page 211 r Q. 'lv ell, would not proper accounting practices 

require that if these Christmas Savings Accounts 
were charged in part to Mrs. Klotz 's account on the books 
of the partnership that she should receive the benefit when 
the Christmas Savings checks were cashed or returned~ 

A. Our examination did not extend to any of the individual 
records of the partners. . 

Q. They did indicate, did they not, that the amount just 
referred to of $8,000, $8,500, and $9,500.00 were credited to 
Mr. Klotz, isn't that correct 7 

A. That is correct, yes, sir. 
Q. Now, sir, does that item include the sum of $7,500 

credited on 7-31-50, to Mr. Klotz? 
A. The amount I read were for the credits beginning in 

December 1950, because I didn't have the corresponding with
drawals for 1949. 

Q. Let me ask you this: From your record was Mr. Klotz 
credited on July 31, 1950, with $7,500 from Christmas Savings? 

A. I have a credit on December 31, of 1949 of $7,500. 
Q. And then do you have on July 31, 1951, a credit of $2,700 

to Mr. Klotz from Christmas Savings? 
A. -what date is that. 
Q. That is July 31, 1951. The date is 1951, I made an 
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error, excuse me. It is 1951. . 
page 212 ~ A. A credit on July-

145 

Q. Do you find a credit of $2,700.00 during this 
period that you didn't refer to? 

A. No. I find a charge of $2,700.oo· in 1950. 
Q. \i\T asn 't that item of $2, 700.00 credited for withdraw.al 

of Christmas Savings during that period? 
A. A credit for withdrawals? 
Q. Yes, sir. 
A. Let me be sure I have the same period. 
Q. This item of $2,700 to which you refer-
A. That is the period ending December of 1950. 
Q. The year ending ,July 31, 1951? 
A. July 31, 1951. 
Q. The year ending July 31, 1951, that is the fiscal year? 
A. On .July 31, 1951, my similar date indicates a charge 

of $5, 780.00. 

Mr. Campbell: I will examine Mr. Odor on that, I am 
not clear enough myself as to what his figures mean at the 
present time. 

Q. I want to turn now to item 3, schedule 2 of Mr. Odor's 
Report, his analysis being found in Schedule 2 on page 10 of 
Mr. Odor's Report, showing US Bonds purchased from 
partnership funds and charged to Frances Klotz's Account 

beginning February, 1948 and ending in 1951, a 
page 213 ~ total amount of $2,100. Mr. Brown, I think you 

stated that this is a correct transcription from the 
books, that is that these items were charged to Mrs. Klotz 
during· this period? 

A. That is correct. 
Q. FOT US Bonds purchased? 
A. Presumable for Bonds purchased. 
Q. Were you present when Mr. Odor made his examination 

of the books of the Klotz partnership'? 
A. Yes, sir, I was. 
Q. Did you and Mr. Odor during that period f!O over the 

]edgar accounts of the Klotzes for this period showing interest 
accrued on US Bonds? 

A. I believe we reviewed the accounts relative to capital, 
which would show certain interest on bonds cashed. 

Q. Isn't it a fact that on the partnership bonds, that these 
E Bonds, assuming that these were E Bonds, that the interest 
was accrued on each year on the books? · 

A. No, sir, I don't think that would be true. 
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Q. Are you sure 1 
A. I don't believe there were anv E Bonds on the books of 

the partnership. " 
Q. Did you and Mr. Odor go over the interest receipts or 

interest accruals credited to Mr. and Mrs. Klotz from US 
Bonds'? 

A. Yes. 
page 214 r . Q. Did you find any credits to Mrs. Klotz for 

interest on US Bonds~ 
A. No, sir. 
Q. Is it a fact that all interest appearing on US Bonds 

was credited to Mr. Klotz? 
A. As far as the records will show, whenever bonds were , 

cashed the interest was credited to Mr. Klotz. 
Q. To Mr. Klotz's account, and interest on those bonds was 

also credited to Mr. Klotz's account~ ·· 
A. On any bonds that I have any record of being cashed. 

page 216 r. 
• • 

MRS. FR.ANCES KLOTZ, 
called as an adverse party by counsel for the complainant, 
and being first duly sworn, deposes and says as follows: 

DIRECT. EXAMINATION. 

By Mr. Gibson: 
Q. Your name is Mrs. Frances Klotz'? 
A. Yes, it is. 

I 

Q. Mrs. Klotz, I believe you are one of the partners in 
the Klotz junk business here in the City of Fredericksburg? 

A. Yes, I am. 
Q. I think that partnership was formed in 1946, is that 

correct, l\frs. Klotz? 
A. That is right. 
Q. And prior to tlia.t time, Mr. Klotz had operated. the 

business as a sole proprietor~ 
A. Yes, he had. 

page 217 ~ Q. I believe that the original property put into 
this partnership was contributed entirely by 

him, is that right? 
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A. That is right. 
Q. Now, from the time that the partnership was formed 

until approximately eighteen months or two years ago you 
and Mr. Klotz got along very well, did you not? 

A. Yes, we did. 
Q. Your relations were most cordial until that time? 
A. Yes. 
Q. And, of course, all during the years you had no idea 

there would ever be any difficulties between you? 
A. I certainly did not. 
Q. Now, from the period beginning with the formation 

of the partnership until these difficulties developed, did 
yon do any work at the place of business? 

A. Oh, yes, I did. I started working regularly at the 
office in 1936 or '37 and worked steadily every day all during 
the war and everything. 

Q. I was referring to the time of the formation of the part
nership? 

A. Oh, yes. 
Q. You worked there until approximately two years ago 

when the difficulty took placd 
A. Yes, that is right. 

Q. Did Mr. Klotz work regularly at the office 
page 218 r during that period~ 

A. Yes, regularly-he was in and out, of cour~e, 
like I suppose any business man is. 

Q. And he was out considerably during that period of time, 
would you say? 

A. \¥ell, I don't know whether you would call it out, a lot 
or not, I mean I don't know what vou mean. 

Q. He would be away? " 
A. He would he a'vay for a day or two ta.king a little trip. 

He was 01)erated on during that time, he was in Baltimore in 
the hosnital for awhile, I don't know whether that is what 
vou mean or not. 
" Q. Pa.rt of the time that vou worked. did vou assist with the 
bookkeeping? ·' , " ' 

A. No, I never did any bookkeeping, Mr. Gibson, I didn't 
know how to keep the books. 

Q. What type of work did yon do? 
A. I did regular,_ routine office work. I bought and weighed 

np stuff on the scales just like Mr. Klotz did himself when 
he was there. · 

Q. During all that time the books of the partnership were 
kept in the office were they not? · 
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A. Yes, sir. 
Q. Th1J were available for you to look at if you had so 

desired, were they not' 
page 219 ~ ·A~ Yes, to look at, but I had no knowledge of 

bookkeeping, I didn't have knowledge of what 
they were. 

Q. ·while they were available to you, you didn't have any 
knowledge of bookkeeping' 

A. No, I didn't, Mr. Klotz was a bookkeeper at one time, 
but not me. · 

Q. Did you ever see the reports of A. M. Pullen & Co.' 
A. Yes, I saw them in the safe i:r;i the office. 
Q. And that would be during the period of the partner-

ship' 
A. That is right. 
Q. Did you ever read those reports, Mrs. Klotz' 
A. Well, I looked at them, I would take one out once in 

awhile, may be twice. during that time. I would have one out, 
and if Mr. Klotz would come in the office he would want 
to know what I was looking at it for. He would say, "You 
don't know what is in it, so what ani you looking at it 
for." 

Q. But they were available~ 
A. Yes, they were available, and I understood from Mr. 

P-µllen 's Company, there was also one sent to the office for me, 
but I never did receive it; there was one for Mr. Klotz. and 
one for me and one for the office. 

Q. You did inquire of A. M. Pullen & Company about it 
then' · 

A. That was about eighteen months ago after 
page 220 ~ the trouble started. , . 

Q. But you never made any inquiry to A. M. 
Pullen & Company concerning the partnership books, ac
counts or records until this trouble started~ 

A. Mr. Gibson, I never had any reason to inquire. 
Q. I am not criticizing you, but the fact is that you didn't? 
A. No, I never did. 
Q. And the reports were kept there in the safe 1 
A. Yes. 
Q. And the safe would be open all day long? 
A. Yes. 
Q. So, you had ample opportunity to inspect either these 

reports or the actual books of the partnership, did you not? 
A. Yes, I did, but I knew of no reason why I would have 
Q. So, you made no complaint either to your husband, 
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to his book-keeper or to A. M. Pullen & Company about any 
of these items until this trouble developed? · 

A. That is right. 
Q. And then, I take it, if this trouble would have not 

developed there never would have been any occasion for you 
to complain, is that correct? · 

A. I suppos~ it would have gone on just like it had been 
gomg on. 

pa.ge 221 r Q. And the question would not have been 
raised, would iU 

A. No, as long as Mr. Klotz had done like he had been 
doing all the time. 

Q. Until this trouble developed he provided very hand-
somely for his family, did he not? 

A. Yes, he did. 
Q. And he was in all respects an ideal husband? 
A. A good husband and a good father. 
Q. And he contributed liberally to you and the children, 

did he not? 
A. Yes, he did. 

• • 

page 224 r 
• 

Q. All right, now how much has been expended for electri
cal appliances, television and radio and different things 
like tha.t in the home, Mrs. Klotz, do you have any idea? 

A. That I don't know, Mr. Gibson. 
Q. You don't have any idea? 
A. No, I don't. 
Q. Now in the items that have 'been charged to have been 

improperly charged to you, there is a total of $2,451.00 which 
was purchased from Fred Payne and from Coples & Son, 
were these charges for items that went into the home, Mrs. 
Klotz? 

A. Well, I suppose so, Mr. Gibson, all that sum, so far as I 
know, is for electrical appliances, that is right. "\Ve got 
our stuff from Fred Payne, the electrical stuff was bought 
from him. 

Q .. To the best of your knowledge these appliances then 
did go into the home? 

A. To the best of my knowledge. 
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Q. Now, in the final property settlement m this matter, 
you, of course, expect to get the home' 

page 226 r 

A. I don't know, Mr. Gibson. 
Q. You don't know' 
A. I would have no way of knowing. 

• 

• 

Q. It is your desire to retain it, is it noU 
A. \V,ell, I would like to, yes. 

page 227 r Q. All right. Now, Mrs. Klotz you say that np 
until eighteen months ago that there had been no 

difficulties between you ancl your husband' 
A. No. 
Q. Now, I think it is fair to ask you whether or not you 

consider that the difficulties arose because of the emotional 
instability on his parU 

page 228 r 
• 

A. \Vell, I don't kno,\1
, Mr. Gibson; I don't know what 

started it. 
page 229 r Q. But you feel that is what did start it, don't 

yon' · 

A. I don't know what you are talking about, Mr. Gibson, 
He just started out of the clear blue sky, and I don't know 
why. 

Q. And you cannot give any reason for what happen.ed 1 
A. No, I cannot. 

• • • • 

page 231 r 
• • • 
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Now, I think you have said that you cannot give any 
reason for the conduct of your husband in the past eighteen 
months7 ' 

A. I cannot. . . 
Q. And I think you feel extremely sorry for him, do you 

not7 
A. Yes, I do. 

page 232 ( Q. And, of course, for. that reason all of these 
claims and demands are being made upon him. 

Is that correct 7 
_._~. Yes. 

* * * 
FORREST Vv. BROvVN, JR., 

recalled as a witness for the complainant, deposes and says 
as follows: 

DIRECT EXAMINATION. 

Bv Mr. Gibson: 
"Q. Mr. Brown, did you ascertain who prepared this part-

nership agreement 7 
A. Yes, sir, Mr. R. E. Cabell. 

* 

page 233 r 
* * * 

Q. He is an attorney in Richmond or was an attorney7 
A. He was an attorney. 
Q. Is he now living7 
A. No, sir, he died several years ago. 
Q. \Vas there anyone from your inquiry in that firm at the 

present time, who is familiar with or did any work upon this 
partnership aff a.ir 7 

A. No, sir, the infotmation they gave me was 
page 234 r that noone there now is familiar with the prepara

tion of the agreement. 
Q. So, no-one at the Cabell law firm, who is there now, is 

familiar with this a.greement7 . · 
A. That is correct. 
Q. All right, I want to direct your attention to para.graph 

4, Mr. Brown, and in ference to the :figures of one hundred 
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per cent contributed by Alex Klotz, and then at the end of that 
paragraph, the two-thirds and one-third. , 

I wish you ·would state the interpretation you put upon 
that clause~ 

Mr. Campbell: "\Ve note an objection to any answer t~ that 
question as to the construction he made of the agreement; 
that is a matter for the determination of the Court and not 
of the witness. 

The Commissioner: The objection will be noted. 

Q. Go ahead. 
A. The entries that we made, reflected on the partnership 

books, were on the basis of one hundred per cent of the 
original capital, which was contributed by Mr. Alex Klotz, 
that that portion should be divided two-thirds to Mr. Alex 
Klotz ahd one-third to Mrs. Frances Klotz. 

Q. And during the period that your firm has handled this 
account that was the construction placed upon it, 

page 235 ~ is that correct~ 
A. That is. correct. 

Q. In other words, you construed the provision, the two
thirds and the one-third to apply because of the fact that he 
had made the one hundred per cent contribution~ 

A. That is correct. 

Mr. Campbell: 'Ve note an objection to all these questions 
and ask that they be noted in the record. 

Q. That is the way they were treated, is it not~ 
A. Yes, sir. 
Q. Now, if there had not been the hro-thirds and one

third provision in that para.graph, then upon dissolution Mr. 
Klotz would have received it all back, would he not~ 

Mr. Garnett: We object again. 
The Commissioner: Your objection will be noted. 

Q. In o~her words, if you did not have at the end of that 
paragraph the provision that he would get two-thirds and 
Mrs. Klotz would get one-third, then all would have gone back 
to him~ 

A. That is correct. 
Q. Let me ask you this, Mr. Brovyn. In your opinion, if 

under this pr'ovision upon the termination of the partnership 
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all of the assets would have gone back to Mr. 
page 236 ~ Klotz, woould the Federal Government have al

lowed this partnership to stand 7 

Mr. Campbell: Vv e note the same objection. 

A. It would undoubtedly have been a strong factor in dis
allowance, and I think the Government could have sustained 
disallowance on that basis. 

Q. Now Mr. Brown, insofar as you know, or insofar as your 
files reflect, was there ever any agreement among the parties 
to this business as to additional capital 7 

A. There is no indication in our files of any agreement, 
other than reflected here. 

Q. All right, sir, Mr. Brown, I think you have analyzed the 
actual books that are kept at the Klotz business, have you 
not? 

A. I have analyzed the capital account for this period 
as reflected in our reports on examination. 

Q. I want you to state to the Commissioner the type of 
accounts that are actually kept there at the business, insofar 
as Alex Klotz is concerned? 

A. Insofar as his capital account-

The Commissioner: You are not objecting to this? 
Mr. Campbell: No. 

A. Insofar as Mr. Klotz's capital account, there are numer
ous accounts in the capital and drawing account 

page 237 r category. On this most recent trial balance, it 
did show charges for Christmas Savings Account, 

US Saving Bonds Account, Drawing Account, rental expenses, 
rental insurance, real estate taxes on rental property, con
tributions, other real estate property taxes, income taxes, as 
well as credits from .rental income, dividend receipts and 
interest receipts by Mr. Klotz. ' 

Q. Were they also carried as a loan account? 
. A. Not on this last trial balance in June of this year, how
ever, in earlier reports there was a loan account carried. 

Q. So, Mr. Klotz had numerous so called personal ac
. counts set up on these books? 

A. That is correct. 
Q. And when he would deposit dividends in the business 

bank account he would be given credit in the dividend· ac
count? 
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A. That is right. 
Q. And when rent would be deposited he would be given 

credit in the rent account 1 
A. That is right. 
Q. And when he would advance money to the business; how 

was that carried 1 
A. In some years as a credit to the loan account and in 

the most recent years as a credit to his drawing account. 
Q. I didn't hear that, Mr. Brown. 

page 238 ~ A. In many years. the advances by Mr. Klotz 
would be credited to the loan account in his name, 

in this most recent year the credits have been made against a 
drawing account in his name, the account being simply en
titled ''Drawing Account of Alex Klotz.'' 

Q. So there would be a loan account or drawing account 1 
A. That is right. 
Q. Nmv, sir, is there anywhere in these books any allocation 

ever made to Mrs. Klotz except for her portion of the earnings, 
after the original set up of the partnership~ 

A. There is an additional investments of $7 4.40, I don't 
have the year, I can find the year, that is the only additional 
credit in respect to Mrs. Klotz except through profits. 

Q. Except through profits. Now, let me ask you this, Mr. 
Brown: Have you compiled the drawings and the charges 
and the advancements of Mr. Klotz during the period of this 
partnership 1 

A. Yes, sir, I have. 
Q. ·w· ould you read those in the record·~ 
A. You only want the total for this period 1 
Q. Yes, sir. 

' A. This is for the period from the beginning of the part
nership through the year ending July 31, 1957. r_J:he profit, 

including a couple of items of correction in prior 
page 239 r years, is $342,058.02, the drawings are $426,474.84, 

and the advancements in one form or another are 
$214,844.43. 

Mr. Gibson: That is all. 

CROSS EXAMINATION. 

By Mr. Campbell: 
Q. Mr. Brown, you stated that these drawings Mr. Klotz 

made and the monies he put back were put from time to time 
into a loan account 1 
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A. That is correct, yes. 
Q. At the end of the year that loan account, at the end of the 

fiscal year of the partnership, whatever balance there was in 
that loand account was then transferred to the capital ac
count as al'1 additional investment, isn't that correct f 

A. Yes, that account together with credits and debits ''iould 
be closed into capital. 

Q. So that at the end of the year he may have made a 
loan or personal withdrawal from time to time and at the end 
of each fiscal year in the partnership those loan accounts 
were closed out to a different account and whatever additional 
balance he had was put in as additional capital, isn't that 
correct1 

A. That is correct, as a result of the closing of the accounts 
any net debit or credit in the account was put in the capital 

account. 
page 240 { Q. You didn't retain any loan account after the 

one year, in which you put it into capital, did 
you1 

A. That is right, after the first couple of years. 
Q. You will recall in my examination of you before that I 

called your attention to the fact that possibly two years after 
the partnership was formed or possibly three years, there 
was a permanent loan account carried, that is correct, isn't 
it? 

A. That is correct. 
Q. But then that was discontinued and whatever balance 

was in that account at the end of each fiscal year was always 
transferred to the Capital account, is that correct 7 

A. That is correct. 
Q. Did you have any instructions as to that7 
A. I have no knowledge of any such instructions. 
Q. You know of no agreement with respect to that, one way 

or the other~ 
A. Not to my k1;10wledge. 
Q. You say that the. Government mav have raised Rome 

question about the partnership if Mr. Klotz received all the 
capital of the partnership. Actually, the Government, after 
1947, was not concerned with the partnership, was iU 

A. They would not have been concerned after 1947, that is 
correct. 

Q. Your statement would be completely map
page 241 ~ plicable after 1947, wouldn't iU 

A. That is correct. 
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Mr. Campbell: That is all. 

RE-DIRECT EXAMINATION. 

-By Mr. Gibson: 
Q. Mr. Brown, you didn't receive any instructions from 

Mr. Klotz to transfer these loans and advaneements to any 
capita.I account, did you? 

A. I see no indication of it. 
Q. And so far as the actual books, they still show these 

figures in the loan and drawing account, isn't that right? 
A. They show, through many of these years they show a 

loan account as ma1ny was advanced during the fiscal year and 
at the end of the year that account together with other per
son! accounts of Mr. Klotz would be closed to capital. 

Q. That would be done by your firm as an audit practice, 
is that right? 

A. I haven't examined all years, but from our files it 
would indicate that was the entry we had them make. 

Q. It was an entry that you all would make? 
A., \Tl/ e presented to them, yes. 
Q. But. you weren.'t in any way instructed by Mr. Klotz 

to do that? . 
A. There is no indication in the file of that. 

page 242 r Mr. Gibson: That is all. 

RE-CROSS EXAMINATION. 

By Mr. Campbell: . 
Q. You have only been with this firm for three years? 
A. With A. M. Pullen~ 
Q. No, I mean you have only been engaged in the work for 

the Klotzes for the last three years? 
A. No, not that long, last December was the first time. 
Q. ·when you say there \Vas no indication of any instruc

tions, you do not know whether or not there was any instruc
tions when the annual loan account was closed in 1948 or 
1949? 

A. There is no indication of any instructions. 
Q. In the file? 
A. No, sir. 

- J 
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• ' . 
J?age 243 ~ 

• * 

Q. You have produced certain correspondence for the 
years 1949 and 1950 ~ 

A. Yes, sir. 
Q. You have examined it have you not, I don't mean now~ 
A. I have looked through it, yes. 
Q. Is there any reference in any of these papers to the 

closing out of the loan account and the credits of the items 
to the capital accounU 

A. I see no reference to it, except whatever may be re
flected in the journal entries. 
. Q. Those journal entries, in your experience as an acco~mt
ant, would indicate instructions from sornone to change a prior 
practice, would it not~ 

· A. I could only speculate on that. 
Q. You frequently do make such chang_es or 

page 244 ~ make changes in your accounting practices based 
on verbal instructions. do you not~ 

A. It is possible. 

• • • • 

page 250 ~. 

ALEX KLOTZ, 
recalled as a witness in his ow31 behalf, being pre'viously 
sworn, deposes and says as follows: 

DIRECT EXAMINATION. 

By Mr. Gibson: 
Q. Would you please state your name, age and occupation? 
A. Alex R. Klotz, age sixty-two, junk dealer. 
Q. \Vhere do you reside, Mr. Klotz? 
A. At present. 
Q. Yes; sir., 
A At the junk yard. 
Q. In what City~ 

,, 
! 
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-A. Fredericksbmg. . . 
Q. Fredericksburg, Virginia? 
A. Right. 
Q. You are the husband of Frances Klotz, is that correct? 

A. Yes, sir. 
page 251 ~ Q. And in 1946, you and your '\Yif e entered into 

a partnership agreement, which has been intro-
duced in evidence here, is that correct~. . 

Q~ The assets that were placed into this partnership 
·were owned entirely by you, is that correct? 

A. Yes, sir. 
Q. And when they were set up on the books of the partner

ship, you were given credit for two-thirds of their value and 
she was given credit for one-third, is that correct? 

A. Yes, sir. 
Q. Now, Mr. Klotz, could you tell the Commissioner the 

reason that the partnership was formed? 
A'. \iV ell it was formed to save some income tax on our re-' 

turns. 
Q. And after the years 1947, the law was changed so that 

yon and your wife could file joint returns, is that correct? 
A. That is right. 
Q. So that after the year 1947, so far as Federal taxation 

is concerned it made no difference whether it was your in
come or hers, did it not? 

A. To me• it was the same. 
Q. It was taxed as a lump? 

A. Yes, sir. 
page 252 r Q. Now, Mr. Klotz, how many years have you 

been in the junk business? 
A. I have been in the junk business in Fredericksburg for 

thirty-two vears. 
Q. ·And during that thirty-three years that has been to all 

practical purposes your only business, has it? 
A. Yes, sir. 
Q. You have seen, have you not, the so called \iVeschler 

apnraisal, which has been put in evidence in this case? 
A. Yes, sir. . 
Q. You also heard Mr. \Veschler 's testimony in this case, 

did you not, Mr. Klotz? 
A. Yes·, sir. 
Q. Now, would you explain to the Commissioner vvha t, if 

anything, would be the differential for scrap on your ~'aTd 
from the price paid at the mill? · 

A. Vil ell, in the scrap iron and stell it would be about thirty 
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per cent, which would be the amount of the freight per ton, 
and the valuation of the scrap at the mill. 

Q. Now Mr. Klotz, did you make an analysis of items, 
·which appeared as scrap on the ·w eschler Report? 

A. Yes, sir. 
Q. What was the value that they had on that material that 

they classified as scrap? 
A. This is their appraisal? 

page 253 r Q. Yes. 
A. $23,235.00. . 

Q. All right, accepting for the purpose of this exhibit 
their appraisal, you took thirty per cent of that figure and 
deducted it from it, did you not? 

A. Yes, sir. 

Mr. Gibson: I would like to introduce this in evidence as 
Plaintiff's Exhibit. 

The Commissioner: That will be Plaintiff's Exhibit 4. 

Q. All right, Mr. Klotz, ta.king thirty per cent from that 
value at Fredericksburg due to the freight and handling 
charge, what would that value show as to that scrap? 

A. After deducting the freight the scrap inventory >vould 
be $16,264.50. . 

Q. Now Mr. Klotz, did you make an analysis of the 
'iVeschler Appraisal in regard to the items that you considered 
junk, but which it was obvious from the value set in their 
appraisal that they considered usable, salable units other 
than scrap? 

A. Yes, sir. 
Q. Is this the anlysis you made? 
A. These items are in my opinion-
Q. V{ait just a minute, let me introduce this. 

Mr. Gibson: I would like to introduce this as 
page 254 } Plaintiff's Exhibit 5. 

The Commissioner: It will be so received. 

Q. ·would you make an explanation for the record of that 
exl1ihit? 

A. '~c-ell, in mv opinion the classification that he usf;,d as 
sa.lahle material. it is not salable until you get a customer for 
it; it was bought for scrap, classified as scrap and until it 
is sold it is still scrap. Ninety per cent of the stuff, more 
or less that comes through there is sold to us for scrap. If 
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we go through it sometimes we find something that is good 
and we try to sell it, if we don't sell it we throw it back into 
scrap. It may stay there ten or fifteen years and we find no 
sale for it. Most of it comes in as scrap and goes into 
scrap. 

Q. Mr. Klotz were the items on that list, were they pur
chased as scrap 1 

A. \¥ell, most of it, yes, most of it was purchased as scrap. 
You take this item 129 drums of white metal scrap, that came 
out scrap; a bull dozer blade, that come out of the scrap. 

Q. \¥hen you take this scrap into your yard, what do you 
do with it? 

A. \¥ell, I tell you it comes in sometimes so fast that we 
just throw it away the best way we can, then when we get to it 

we reassort it and see if we can get any salvage 
page 255 ~ out of it. Sometimes we do, but I don't consider 

it salable until we find a customer for it. A man 
buys scrap iron, aluminum, brass, that is a different item, 
that is packed up ready for scrap; stuff that comes in like a 
piece of pine. Here is a large tarpaulin $15,000. It is junk, 
it is full of holes, what good is it. If we get a good one we 
sell it, yes. 

Q. ·when you segregate these items, I understand you to 
say that you will often leave it in a segregated manner for a 
considerable period of time f 

A. Yes, sir. 
Q. And once in awhile someone will come in and purchase 

an item? 
A. Yes, sir. 
Q. As a practical thing, in the event they are not purchased, 

what eventually happens to those materials¥ For instance, 
if it is not sold as a usable unit? 

A. It is sold as scrap. If we kept all the usable stuff \ve 
have accumulated in the last twenty years, we would have to 
have a· hundred acres of land. 

Q. To a large extent the le11gth of time these things rernaind 
on your yard depends on the employment or situation of your 
employees, does it not? 

A. That is right. 
Q. Let me ask you: How many years has it been since you 

were in the used parts business-used automobile 
page 256 r parts? 

A. vVe went out of that business after we moved 
in 1951 from Charlotte Street up to where we are now; we 
have been out of the parts business entirely. 
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Q. As a practical matter, do you sell any autom~bile parts 
now? 

A. Yes, occassionaly in a junk car a man comes in there and 
who has been coming to our place for years and he comes 
to our place and we let him have it. I don't make any specialty 
of buying cars for partS. 

Q. How often does that happen~ 
A. Not too often. Sometimes we might get one call a 

month, sometimes five calls; it doesn't happen to'o often. 
Q. For instance, those ca.rs that the Commissioner saw 

~oday in the lot, are they being kept in order to sell the 
parts~ 

A. No, sir, they are ready for the scrap. If they were 
salable they wouldn't be piled up mountain high. If a man 
asked for a part how would you know where to look in that 
pile. 

Q. They are there to be burned? 
A. Burned and assorted into scrap for the mill if we ever 

get to it and maybe we never will. 
Q. In regard to the cars that are being kept in what ap

pears to be a field, what are they being kept there fod 
A. We didn't have any space to put them on the 

page 257 r lower yard when we moved out of Charlotte 
Street and we put them up there for the express 

purpose of cutting them up when \Ve got to it and we never 
have got to it. 

Q. How long have they been up there in that field? 
A. Seven years. 
Q. Now, for instance on pag·e number one of the W eschler 

Report, there is 134 sinks and basins. How long have you 
had those? 

A. Vv ell, they have been accumulating for the last three 
years. 

Q. How many would you sell in a year as a unit to indi
viduals~ 

A. Well, I don't knovv exactly, but I imagine we have sold 
this year about fifteen of them. 

Q. About fifteen 1 
A. This whole vear. 
Q. So that with 134, then 'it would proba.bly be about· a 

ten year period to dispose of them¥ 
A. It won't be that long, because I am going to throw 

them into scrap anyhow. · 
Q. You are going to thrown them into scrap 1 
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A. The porcelain ones I am going to break them, and most 
of them are porcelain. 

Q. In regard to the motors in that building, do they have 
any value as usable units~ 

page 258 r A. Well, there were few in there, yes, you 
could probably sen. 

Q. What would happen to the bulk of them~ 
A. Well, I will throw them into scrap if I don't soon sell 

them if we cannot sell them, most of them are obsolte, there is 
one 49 Ford and one good motor. 

Q. On that "'Veschler list that you have put junk prices on 
as against his usable prices, were practically all of those items 
purchased as junk~ 

A. As scrap, every bit of it was bought as scrap. 
Q. And as a practical business proposition they will all end 

up for the most part as scrap, is that correcU 
A. Wait a minute. There were some items here that I 

didn't buy as scrap, this lathe, I didn't bilt for scrap; not 
every item was bought as scrap. 

Q. I said practically all. 
A. Yes, there are a few items on there, I would say ninety 

per cent of them. 
Q. Ninety per cent of those items were purchased as 

scrap7 
A. Yes, sir. 
Q. Now Mr. Klotz, would you state from that exhibit the 

total valuation put upon these items by the "'i\T eschler ap
praisal 7 

A. Is that Exhibit number 51 
page 259 ( Q. Yes, sir. 

A. His appraisal was $23,691.50. 
Q. Now what appraisal price did you put on that as scrap~ 
A. I appraised it as $9,043.50. 
Q. Now Mr. Klotz; speaking as of June 7, 1958, what did 

vou consider the fair market value of the merchandise inven
tory that you had on that yard and in your warehouses~ 

Mr. Campbell: May I note an objection to that question, 
because under the order the only question that can be raised 
with respect to the Weschle1~ Appraisal are with respect to 
specific items, by the terms of the order, itself. 

Mr. Gibson: Go ahead and ansvver the question, Mr. Klotz. 

A. Would you repeat iU 
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Q. What do you consider the fair market value for every;-
thing on your yard included in that appraisal? 

A. At resale value or at cosU 
Q. No, market value. 
A. Market value. Well I ·would say anywhere between 

forty and fifty thousand dollars would be a fair appraisal 
for it at that time. 

Q. Now, what, has happened to the market in the type of 
articles, with which you deal, between June 7th and the time 
that Mr. Schein made his appraisal? 

A. Well, it had not materially gone up, I would 
page 260 r say some of it had gone up about ten per cent. 

Mr. Garnett: How much? 

A. Ten per cent. 
Q. Has the market been lo"~er since June 7th up to the 

present time than it was on or a.bout that date? 
A. No. 
Q. In other words, that period was the low part of the 

market? 
A. That was, I would say, about as low as it has been this 

year or since the recession had started. 
Q. As a matter of fact at that time the mills were buying 

practically no scrap, were they? 
A. Yes, sir. 
Q. Let me ask you this: Was there any material differ

ence between your merchandise inventory between the time 
Mr. Weschler made the appraisal and the time Mr. Schein 
made his appraisal? 

Mr. Campbell: Again, I would like to note an objection, 
because the requirement of the order is as to specific items. 

The Commissioner: Specific items, yes, sir. 
Mr. Gibson: I want an answer. 

A. I wouldn't say, some items might have been more, 
some items might have been less, but there ha.sn 't been a.nv 

big movement of scrap between the ·w eschler ap
page 261 ~ praisement and the Schein a.ppraisement. -

Q. In other words, there has not been any 
substantial change? . 

A. Substantially the same, I ·would say it would be. 
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• ,,, 
* * • 

page 264 r 

• • *· "" • 

Q. Now Mr. Klotz, I want to direct your attention-Before 
I do that, I want to ask you this question : For 

page 265 r what price would you sell today the entire in
ventory as listed in the W escbler Report for 

cash~ 

Mr. Campbell: Objection again as not being relevant to the 
issue as. framed by the order. 

' 
A. At the present time I ·would sell for about $60,000. 
Q. In other words, you vvouJd make a firm offer to anyone 

for that inventory and where it was not available make it up, 
for $60,000~ 

A~ Yes, sir, at that time, is that what you mean~ 
Q. Yes, sir. 
A. June 7th. 

Mr. Campbell: As of June 7th~ 

A. As of those values ,at that time. 

Mr. Garnett: vVas that inventory or imrentory and equip
menU 

A. That was inventory, not the equipment. 

Mr. Garnett: At $60,000 as of June 7th V 

A. Yes, sir, that inventory at those prices. 
Q. Now, let's go into the accounting proposition. Did you 

keep the books for the Klotz partnership~ 
·A. No, sir. 

· Q. Who kept the books, Mr. Klotz~ 
A~ Well, I had a bookkepper to keep the books. 
Q. Now during that period you had a bookkeeper, and then 

you employed A. M. Pullen & Company? 
page 266 ~ A. I have had them since 1938, I believe. 

Q. Did you ever give A. M. Pullen & Company 
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any ~nstructions in regard to the accounts, audits or how they 
were kept1 

A. No, sir, I took their word for it every year; they came 
in and they did all the work and sent me the report; all I 
did was sign the papers as they handed them to me; because 
I figured they were reliable and well able to take care of 
that. 

Q. All you did was sign the tax returns when they sent them 
to you 1 

A. That is right. 
Q. But you had no direction or control over their work, 

did you 1 
A. No, sir. 
Q. Mr. Klotz, during the peri9d of this partnership, did 

you have an individual bank account of your own~ 
A. Occasionally, yes. 
Q. But for all intents and purposes all your funds were 

deposited in what account~ 
A. In the Klotz account. 
Q. In the partnership accounts? 
A. Yes, sir. . 
Q. Is it fair to say that for all intents and purposes you 

used it as, a private hank? 
A. Yes. 

Q. And when you put money m that account 
page 267 ~ who was given credit for it? 

• 

A. V\T ell, here is the ·way I done it. If I drew a check 
for $100.00, I charged A. R. Klotz, and if I got money in re
turn, like a dividend, I guess the bookkeeper credited A. R. 
Klotz 's account with money deposited to Klotzes account; I 
guess that is the way they did it. I didn't make the entry, 
that is true, but if I took out, like on some items I would draw 
money on, they would charge it to me, and if I put any 
money back into it, they would credit my account. 

Q. Now, Mr. Klotz, when the original assets were trans
ferred from you individually to the partnership, how were 
they allocated on the partnership books~ 

A. Two-thirds to me and one-third to Mrs.· Klotz .. 
Q. And each ·year, is it not true that Mrs. Klotz was given 

credit for one-t~ird o~ the partnership profits and you were 
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given credit for two-thirds 1 
page 268 r A. That is my understand,ing of it, yes, sir. 

Q. From time to time, Mr. Klotz, you did-

Mr. Campbell: Please don't lead the witness, Mr. Gibson. 
Mr. Gibson: All right, sir, I have to bring him to the 

point. 

Q. Let me ask the question this way: When funds were 
deposited into the Klotz account, was it your intention that 
two-thirds of that should go to you and one-third to Mrs. 
Klotz? 

Mr. Campbell: Objection. 

A. Of the profits? 
Q. No, any funds that you would put in the account. 
A. Do you mean if I sold merchandise and that check vvas 

deposited? 
Q. No, I am refening-if you would make sale of an 

asset of your own, which was not a part of the partnership 1 
A. \.Vell, if I sold some stock, they would credit my ac

count with it. 
Q. So you considered that as a credit solely to you, is that 

righU 
A. Yes, sir. 
Q. Then, when you would withdraw funds you would be 

charged? 
A. I would be charged, that is right. 

Q. Mr. Klotz, during the period of the partner
page 269 ~ ship, who actively controlled and operated the 

business? · 
A. I did. 
Q. 'iVas your control of it in the actual operation any 

different after the partnership was formed than it was be
fore? 

A. No, sir. 
Q. vVhat was the only difference 1 
A. The only difference was the name Klotzes. 
Q. That is the only difference 1 
A. Yes, sir. 
Q. Now after the partnership was formed and the initial 

assets put into it, was there any agreement between you and 
Mrs. Klotz in regard to other funds becoming a part of the 
capital 1 
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A. No. 
Q. Never at any time~ 
A. V\T e never have discussed the partnership during the 

twelve years. 
Q. You say that du.ring the twelve years the partnership 

was never discussed f 
A. No, never questions asked or answered. 
Q. No questions were ever asked or answered~ 
A. No, sir. 
Q. Did your wife at any time ever make any complaint 

about any of the charges or credits or anything1 
A. Never. 

page 270 r Q. No co1nplain was ever made until the difficul-
ties developed 1 

A. Yes, sir. 
Q. Had there ever been any discussion between you as to 

how the business should be run or anything of that nature~ 
A. No. 
Q. Now Mr. Klotz, I hand you the Odor Report, which has 

been introduced in evidence and on page 10, there is a schedule 
in regard to Savings Bonds. Could you, for the record, give 
any explanation as to why those bonds were charged to Mrs. 
Klotz1 

A. ·vv ell, my opinion of. this could be that some of them 
were made in her name and some of them were made in the 

. grandchildren 's names and I figured probably should be 
charged to her, but of all the charges ever made, I wouldn't 
say that there is an infinitesimal amount, which was charged 
to her, that actually should have been charged, as far as that 
is concerned. 

Q. ·where were those bonds, Mr. Klotz, that were bought 
in the grandchildren 's names 1 • 

A. \~Tell I had them in a box in the safe upstairs, I don't 
know where they are at now. I don't know how many there 
were, Iwould make a guess, but I wouldn't want_you to hold 
me to it, I would say over three thousand dollaTS worth. 

Q. In the grandchildren 's names 7 
page 271 ~ A. Yes, I believe that was-I haven't looked at 

them for. a Iong, long time. 
Q. Do you have any idea how many were purchased in Mrs. 

Klotz's name~ 
A. Actually, I wouldn't know. I never gave it a thought 

when I bought them. · 
Q. Now, on page 11, Mr. Klotz, there is-beqinin,g on page 

11, rather? there is a statement" as to the Christtnas Savings 
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checks that were charged to Mrs. Klotz for a period of ap
proximately three years there. vVould yon state for the 
record you, explanation of those charges? 

A. Well, I might say that if I saved $8,000 of Christmas 
Savings Club, those charges were made to me a.nd when checks 
were sent to me by the banks I would, on occasions, either 
hand her one of them, all were made payable to me and I 
would endoTSe it and I think on quite a few occasions I would 

·give her some of them. May be $500.00, may be $300.00, may 
be $200.00, and I would deposit most of it back in the mutual 
bank for Government taxes, that was the reason -'re saved 
them. 

Q. Over the period of the partnership, did you give her 
every Christmas part of these Christmas Savings? 

A. Yes, not too much, I would say anywhere from two to 
five· hundred dollars. I don't say that was every year, I don't 

have any records to show I did. 
page 272 ~ Q. But you did that? 

A. Yes. 
Q. Now, let me show you the item entitled ''Expenses for 

Max Klotz" and ask you what is the explanation for that? 
A. Well, it is the same old thing, he was going to school. 

The Commissioner: What page is that? 

A. That is one page 16. I thought she should pay part of 
the education, probably, that is why I done it. 

Q. In other words, you felt that since she was getting a 
third of the profits that she should pay a part of the expenses? 

A. Yes, these are all infinitesimal amounts. 
Q. That was a very small amount of it? 
A. Yes. • 
Q. Of the total .spent on him? 
A. Oh, yes~ 
Q. On page 17, there is a schedule of electrical bills, would 

VOU-
• A. Well, all these items went into the house, probablY. I 
done the same thing there that I done on the others, charged 
some of them to her, and the niajority of them were charged 
to me. Sometimes I would just think about it and I would do 
it, and again I wouldn't think about it. I didn't have any 

specific terms of doing it. Some people have 
page 273 ~ specific terms of doing those times, I didn't do it 

that way. 
Q. Occasionally when a bill would come it, you would in-
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struct the bookkeeper to charge it to 1\irs. Klotz, is that 
what you did? 

A. Yes, that is right. 
Q. I want you to look at page 18, Schedule VI, and ask 

you for the record to state the explanation of those items~ 
A. I probably paid those bills and charged them out to her 

because they were her clothes and probably thought she 
should pay for them herself, and I just figured that I should 
charge her a.ccount so her part of the partnership would 
pay for that. 

Q. \Vere those items a substantial amount of the items your 
wife bought at department stores during the existence of this 
partnership~ 

A. I hardly think so. 
Q. Mr. Klotz, insofar as you can recall were these items 

from the Washington Department Stores, did they represent 
items that you purchased for yourself~ 

A. No. 
Q. All right, sir, look at Schedule VII, page 19 of the Re

port and state for the record yo\u explanation of those 
items? 

A. That ·was a. periOd of how many years? Six 
page 27 4 r years. According to here there is only charged 

$630.07 to her account, whereas, there was cer
tainly, probably in the six years the total amount of that 
·would be-\Vell, let's see-four times that amount, may be 
more. There is a lot of items on there, like electric lights 
and water rent. Yon know I paid more that $20.00 water rent 
in six years. 

Q. In other words, it was just a small occasional amount 
charged to her account? 

A. Yes, sir, that is exactly the truth. 
Q. I want you to look at Schedule VIII, on page 20, which 

represents life insurance premiums and I wonder if you will 
state for the record, which of those policies are yours~ 

A. Well, I think that State Farm Life Insurance Company 
is insurance made, I think-I don't know, I think they are 
made-Now, ·wait a minute, they are made-I took that out 
for myself and I believe they are made to me as beneficiary 
and should I die, they go to the two grandchildren. I believe 
that is they way they are made. 

Q. All right, how about the next one? 
A. I don't kno•v if any of these others are made to me ; I 

think the.y are all made to different grandchildren and differ-
ent children, the beneficiaries. · · 
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Q. In other words, you ai·er1't the beneficiary of any of 
them7 

page 275 ~ A. No, I am the only beneficiary, I believe in 
two policies of St.ate :F'arm Life. I done that prob

ably is the reason and in case of my death the grandchildren 
would get it. , 

Q. -Why was Mrs. Klotz's account charged ·with the prem
iums on those policies 1 

A. I thought again that probably she should pay part of · 
it, they were for her children. 

Q. During that period-
A. At one time they were a lot more, they are substantially 

lower because a lot of policies are matured and a lot are 
cancelled. I would say that would be about half. 

Q. This would be about halH 
A. Half of one year, they ran between $2500.00 and $3,000 

per year, premiums per year, but they are not that now. 
Q. So this amount would have been about half of one yead 
A. Half of one year. 
Q. Now, I want to hand you Schedule IX, on page 21, and 

ask you to explain that schedule to the Commissioner? 
A._ ·well, these items, probably some of them-some few of 

them could have been my own, like here is one- Let's see, 
wait a minute. Berry Burke could have been mine, Young 
Men's Shop, Washington, D. C., could have been mine. On 
the whole I believe mostly they were hers. This Roy Fisher, 

if I am not mistaken, was for jewelry purchased, 
page 276 r if I .am not mistaken, and I thought she got the 

benefit of that and should have been charged with 
it. Some of these items could be mine, oh, possibly Frank 
Brothers, I know that is mine, the other items, I don't know 
which would be mine. · - · 

Q. Taking all these items in toto for these two or three 
years, Mr. Klotz, what percentage of the expenditures that 
you made for the living expenses of you and your wife and 
your clothing, would you say was charged to her 1 

A. I would say one-half of one per cent. 
Q. A very small amount 1 
A. Yes, sir. 

Mr. Gibson: Your witness. 

CROSS EXAMINATION. 

By Mr. Garnett: 
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Q. Mr. Klotz, if I were to tell you that yo UT wife didn't buy 
anything for Tiffany & Company on December 3 and Decem
ber 19, 1956, would that refresh your memory as to ·whether 
you bought that or not 7 · 

A. I wouldn't want to try to recollect all the items I ever 
bought in twenty-five years. 

Q. I am taking you back to '56. Did you buy anything in 
December, 1956, from Tiff any & Company 7 

A. I don't remember that I did, no, sir. 
Q. You don't remember that you did 7 

A. No, sir. 
page 277 r Q. Let's g·o back up the line, how about Sep-

tember .and December, from Sidney 'Vest~ 
A. 'Vell, it is possible that she went up there and bought 

a suit of clothes and charged it and I pa.id for it and charged 
it to her. 

Q. Isn't it a:n actual fact, now Mr. Klotz, that your wife's 
practice was that whenever your wife bought anything, 
whether it be from Garfinkels, Sidney 'Vest or anywhere else, 
that if she had an account she would pay her own items from 
her own separate account, and that the items that were 
chargable to you, she would advise that they were your items 
and you would pay for them 1 

A. You believe that. I don't. 
Q. I am asking you if that isn't a facU 
A. No. 
Q. It is not7 
A. No. , 
Q. Now, I think you stated to the Commissioner and to 

those or us here, that insofar as the items that were chargable 
to the payments on the 'Vashington, n C. Department Stores, 
they were a part, which you allocated to her for her own 
purposes, is that correcU 

A. Allocated to her? 
Q. Yes. 

A. I never heard of allocating. 
page 278 r Q. Do you mean these are all her charges for 

that period of-
A. I probably had a good reason to charge them at the 

time. 
Q. How did you arrive at these amounts to charge to her 1 
A. If I made those charges against her, I probably had a 

bill in front of me and chargeq to her what I thought was hers 
a.t that time. 

Q. If I told you that I hold in my hands statements for 
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Julius Garfinkels, and ·woodward & Lothrops for the pe.riod 
that sta.ted in April, 1947, arid goes forward through the 12th 
day of July, 1957, which shows that your wife had· a separate 
account at Garfinkles,,and Woodward & .Lothrops, and that 
she paid a total, from her separate funds, of over $7,000, 
then ·would you say that you a.re mistaken? 

A. I would like to see the bills; I would like to see the 
receipts and checks. 

Q. And if I told yon these charges you have listed here 
were actually for your own clothing, she is further mistaken? 

A. I think so. 
Q. Are yon positive? 
A. I am not positive, I think so. 
Q. Do you have any record in your office that would indicate 

for what purpose these items were purchased? 
page 279 r A. I may have bills from \Voodward & Lothrop 

or anybody else if I got that bill, if it was my own 
purchase, my own personal bill I charged it to myself and 
if it was.her bill I charged it to her. 

Q. You would pay most of the bills by checks drawn on 
the Klotz Account 1 

A. I did. 
Q. In whose name were those bills f 
A. In hers, I reckon. 
Q. How did you get the bills T 
A. I get all the bills. · 
Q. Do you mean the actuall bills didn't.come to the house? 
A. They come to the house, but who got them? 
Q. I am asking you. 
A. \iVho do you think 1 
Q. I am asking you, sir? 
A. I did. 
Q. Your wife didn't get them and give them to you and tell 

you that they were your bills 1 
A. You have got to show me . 

• • 

page 281 ~ 

• • 
. Q. I und·erstood you to say, ;:tnd correct me if I am wrong, 
that you didn't have anything to do with the books V · 



Frances Klotz v. Alex Klotz 173 

Alex Klotz. 

A. I never did, I 'vrote checks, but I never made entries in 
the books. 

Q. Can you tell us how these various charges got in her 
against Mrs. Klotz, if you didn't have any instructions to 
your bookkeeper 1 

A. I possibly instructed, if I ·wrote the check I put it on 
the stub of the check, that was the only thing I did. 

Q. Now, you arell telling us that you controlled the alloca
tion of these funds entirely~ 

A. I didn't tell you nothing, I said when I wrote the check 
I put it down on the stub. 

Q. As to who was to be charged~ 
A. Yes, sir. 
Q. Then the bookkeeper took his instructions directly from 

vou ~ 
• A: On these fe-w times. 

Q. Let's start on these premiums paid on life insurance 
policies. Do you have these policies 1· 

A. I think so. 
Q. \V ould you please get them for us the next time we 

get together 1 
A. You are welcome to have them. 

page 282 ~ Q. \Vhy did you stop allocating. any of these 
expenses to your wife after 1955 ~ 

A. I don't know, there was no particular reason, I never 
followed that pattern all the way through, if I had it would 
have been probably five times the amount that it is. 

Q. You just put on her account what you felt like and left 
off what you didn't feel like was hers 1 

A. Certainly, I ran the business to suit myself. 
Q. You ran the business to suit yourself 7 
A. Certainly, it was my business, to tell you the truth. 
Q. It was your business 1 
A. Yes_, I worked for it. 
Q. Regardless of the fact that you had the so-called part-

nership~ 
A. So called, yes. 
Q. You didn't think it amounted to anything~ 
A. No, sir, not to me. 
Q. These items are just what you wanted to charge against 

her when you felt like it~ 
" A. Yes, that ·is right I don't see why you are making such 
a big fuss over small items like that. . .. . 

Q·. Let me ask you something, Mr. Klotz. I think you heard 
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your wife testify this morning that she went into the business 
starting in 19- When was it '46 or '36? 

A. In '46, we formed the partnership. 
page 283 r Q. Before you formed the partnership, didn't 

your wife work in that business~ 
A. The whole time I have been in Fredericksburg she has 

never put in one solid year's work. 
Q. When did she start working for you~ 
A. She never started, she come down there a day or two 

at the time, she was never on the payroll.· 
Q. No, she was never on the payi'oll ~ 
A. That is right. 
Q. You saw to it that she stayed off the payroll? 
A. There was no particular reason, she got her pay every 

week. 
Q. "Then did she start? . 
A. She never started. The only time she come down is when 

I asked her to come down when I was gone somewhere. In 
the first place she didn't know how to run a jltnk business. 

Q. Why would you call her down there, then? 
A. She was a sort of-what I would call a sort of-you 

have a lot of people working for you, and she was a sort 
of safety valv:e, so to speak. 

Q. When did she start being a safety valve? 
A. I don't know. 
Q. After you formed the partnership, was she a safety 

valve? 
A. No, after we formed the partnership it was 

page 284 r just like all the time since '51, after we got up to 
the other yard, I would be off, and the time I was 

in the hospital, for ten days in '51, and from th~n down to 
the present time I would say she worked in total two hundred 
hours. 

Q. Two hundred hours? 
A. In total. 
Q. What did she do? _ 
A. I don't know-I don't know. 
Q. What? 
A. I don't know what she done while I was away, how would 

I know? 
Q. When you were there what did she do? 
A. \Vhen I was there she _wasn't there, never when I was 

iliere. -
Q. You filed this suit for dissolution of the partnership, 

did you not~ 
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A. Do you want me to tell you why? 
Q. Yes. 
A. I don't know. 
Q1

• No reason? 

175 

A. I told you wha.t. I thought, I don't know. 
Q. You have no idea why you file this suit for the dissolu

tion of the partnership7 You wanted to get rid of 
page 285 ~ your wife, is that the reason 7 

A. You are answering it. 
Q. I am asking you did you want to get rid of your wife? 
A. ·what do you think? 
Q. I am asking you the question, you are on the stand. 

The Commissioner: Answer the question. 

A. Yes, sir. 
Q. You wanted to get rid of your wife as a partner. How 

' long have you been wanting to do that? 
A. Since the day I formed it. 
Q. Since the day you formed it? 
A. Yes.· 
Q. Well, you knew in 1947, did you not, as you testified on 

direct examination that as far as taxes were concerned, there 
~vas no necessity for it? 

A. That is right. . 
Q. Why didn't you get rid of it then? 
A. I was stupid. 
Q. You are stupid~ 
A. Yes, why didn't I do a lot of things? 
Q. I am asking you 1 
A. I am telling you, put it down as stupidity. 
Q. Ever since 1946 you have desired to get rid of your ·wife 

as your partner? 
A. Yes, I should have never formed a partnership. 

Q. How long have you been planning on getting 
page 286 r rid of the partnership? . 

A. I don't know, it just come to me all of a 
sudden, I guess. 

Q. When did it eome to you all of a sudden? About eighteen 
months ago7 

A. Yes. 
Q. So over the period of the last eighteen months you have 

had definite plans to get rid of this partnership~ 
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A. Right. . 
Q. Prior to that time, did you have any idea or plans about 

getting rid of it 7 . . 
A. I said I never had any pla:ns, it just come up to a boiling 

point. 
Q. It come up to a boiling point f 
A. That is right. 
Q. Is· that when the rental of your property began to go 

do'.vn 7 , 
A. I never gave that a thought. I didn't know it was going 

to be given up by that time. I had it on a six months rental 
basis, it was renewable every six months. 

Q. Mr. Klotz, then your testimony as to valuation of the 
. inventory and the equipment is all predicated on the basis 
that you had planned to get rid of this partnership 7 

A. It is not so, I based my prices on what I 
page 287 r th1nk it is worth, and I have as good an idea as 

. you or anybody else. That is a fair and acceptable 
question. I know as much about that racket as anybody else, 
as much as that man you had here and more too. 

Q. \iVhat do you think Mr. Schein knew7 
A. Mr. Schein, I didn't bribe him or anything, I tore off 

the sheet and said, ''Put your own price on it.'' He is a junk 
dealer. 

Q. Do you think his prices are correct~ 
A. "Those7 
Q. Mr. Schein 's 7 . . 
A. Some of them were and some of them weren't. Those of 

W eschler 's, which I thought wei~e correct I didn't say a word 
about. He doesn't know it all either. 

Q. Did Y'OU ever discuss the prices with him that he put 
down7 

A. No, sir. 
Q. On the W eschler list there is a lot of ammunition trans

porting tools. Mr. W eschler valued them at $600.00. You in 
your appraisal of it, which you have introduced in court said 
that that is thirty per cent too high. Mr. Schein says that 
those ammunition transporting tubes are worth $3,000 in his 
appraisal. 

A. He has a few items there-
Q. Let's talk about this one then. 

page 288 r A. Well, it is no so, there is not $3,000 worth 
of· those shells there. Period. 

Q. What are those shells worth 7 
A. \iVell, they were classified as number two scrap, at that 

J 
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time they were worth $20.00 gross a ton, FOB Fredericks
burg; they are worth a little more now. 

Q. How many tons of them were there? 
A. I would say at that time it was thirty to forty tons . 

. Q. This was on June 7th? 
A. Yes- Wait a minute. I won't say the exact tonnage, I 

·,ju~t cannot remember back in June. Our contract-No, it was 
not that much there, our contract on them started in June 
from the Government. 

Q. June of what year? 
A. '58. 
Q. 1958, is there much more of that stuff there now? 
A. Yes. 
Q. I thought you said that the inventory was the same now 

as it was in June. 
A. On that one particular item. 
Q. I am talking about the inventory. 
A. You took inventory in June, this is October. 
Q. The question was asked you by your counsel if that 

inventory was the same now as it was in June. 
page 289 r A. I said substantially it was the same. 

Mr. Gibson: "\Vait a minute, he said between that time and 
the time Mr. Schein made the 'appraisal that there had been 
no substantial change. 

A. Yes, sir, between June and July. There is a whole lot of 
differern~e between June and October. Some items I haven't 
got any of now, I sold some of them. 

Q. Some what? 
A. Some metals, he had it down there, that is brass, copper, 

aluminum, and stuff like that. 
Q. Do you pay freight on any of these items that you sell 

and ship? 
A. Well, it is deducted from the other end. 
Q. I am just asking you, do you pay the freight on any of 

these items that you sell and ship? 
A. Sure I do. 
Q. You do? 
A. Yes, on some of them. 
Q. Do you books reflect any freight items paid? 
A. No, I think the freight is deducted and the invoice is 

made less the freight .. That is right, I think that is right, May
be I don't, I don't make all the bills, Max does it now. 
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Q. As a nmtter of fact, isn't it true that there 
page 290 r isn't any freight paid? 

A. That is not so, some items I ship are prepaid, 
some Items I haul by my owri truck; scrap iron is sold de
livered to the mill less the freight, it is taken off me in making ,. 
settlement. . , 

Q. Have you sold much scrap iron .between June 7th and 
the present time~ 

A. Not too much, I would say- · 
Q. You have-your records on those sales, do you noH 
A. Absolutely 

. Q. vVill you get those records available? Do you know what 
that scrap iron was bringing? 

A. \\Tell we sold 100 tons at-I can bring it up here. 
Q. Let me run dovvn this list. I vvant your records on the 

following items: On the tube steel you sold. 
A. I haven't sold any. . 
Q. None. The galvanized wire. 
A. Well tha.t is not a scrap item. 
Q. It is listed here as an item, you have it listed here. 
A. We had it down there. Anyway we sold, I believe, two 

car loads. 

• • • • 

page 297 ~ 

• • • • 

Q. Now, Mr. Klotz, so that we won't have any misunder
standing about it. As I understand you now, insofar as these 
items that lmve been set forth in the statement by Mr. Odor, 
starting with Schedule I, which has to do with the Federal 
Income taxes, going through Schedule II, which dealt with 
the US Savings bans purchased from the partnership funds 
and charged to Frances Klotz, Schedule II, "Checks payable 
to Fredericksburg, Virginia Bank, representing deposits on 
Christmas Savings Accounts, Schedule IV, "Items Repre
senting Cost and Incidental Expenses of Schooling Jj1or Max 
Klotz"; Schedule V, "Payments for Electrical Home Appli
ance for Residence of Alex and Frances Klotz''; Schedule VI, 
~'Payments to Washing.ton, D. C. Department Stores"; 
Schedule VII, '' Payn1ents for Fuel, Electricity, Etc., for 
Residence''; Schedule VIII, ''Premiums on. Life Insurance 
Policies"; Schedule IX, "Various other items charged to 
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Drawing Account of Frances Klotz". That you directed either 
your bookkeeper through your checks or your accountants, 
who did your audit, to make these charges as you saw fit~ 

A. I didn't direct the auditor. \Vhen I wrote a check, as I 
told you once before, it would strike me to charge it to her, 
and I done it. · 

Q. If it struck you to charge it to her you did it 1 
page 298 r A. I did, sometimes I would tell the bookkeeper, 

yes, sir. I don't see anything wrong with it. 
Q. Did you ever have any discussion with any of the audi

tors from A. M. Pullen & Company as to how the taxes were 
to be set up7 

A. No. I will tell you the truth, when those people come in 
and they would ask me anything I would turn them over to 
the bookkeeper. I don't believe they ever asked me anything, 
because I figured they were capable and knew how to do the 
job. 

Q. In years past, do you know who they sent 1 Say in '46, 
in '47, '48 and '497 

A. I don't know whether that was Bass or John E. Ham
ilton. 

Q. Bass or John E. Hamilton f 
A. Is he still with you f I don't know, I think they would be 

on the income tax reports. Who signed them 1 
Q. Mr. Klotz, I understand you to say that you ran this 

business as a sole proprietorship and that you ran it to suit 
yourself~ 

A. That is right. 
Q. Did you ever read the annual reports of your account

ants and auditors when they would come back? 
A. Yes, I would glance at them. 

Q. Did you understand them~ 
page 299 r A. I wouldn't understand them a hundred per 

cent, but I figured pretty close to it. 
Q. So, you figured pretty close to it, and you knew what was 

going on as they come back f 
A. ·Well, show me one of them. 
Q. Let's pick one. 
A. I will tell you tho truth, what balled me up was these 

capital gains and that stuff like that, I don't know much about 
it. I would say I left it to the Pullen Company to make out 
the report correctly; whatever they done I was satisfied with. 

Q. I hand you herewith, Mr. Klotz, Defendant's Exhibit 
3-C, which is the report of the A. M. Pullen Company on your 
business for the fiscal year ending July 31, 1949, and I direct 
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your attention to page two. Can you identify what is meant 
by reference to 7-31-48, which is the previous year, ''Partner's 
Loan Account $32,864.22. '' What did that mean to you~ 

A. I loaned the business that much more money. 
Q. Now, .let's look to the year 1949. Do you see any there 

there under "Partners' Loan Account"? 
A. No, I don't. 
Q. What happened, do you know? 
A. No. 
Q. I presume you read this in 1949, the increase of $31,-

284.16 in net worth during the fiscal year ending 
page 300 ~ July 31, 1949 is accounted for as follows: And the 

third item under that increase is called additional 
investment~ . 

A. ·well, that probably should have been loan. 
Q. Did you give any instruction as to what wa.s to be done 

with this money? 
A. Well, I figured right off the start that a.U the money 

I would put back in the business would be a loan and eventu
ally, through a period of time, I would get it back. 

Q. Did you tell anybody that 7 
A. Well. maybe I did and maybe.I didn't, I don't recall. 
Q. You have been getting. these statements since 1949 and 

looking at them, have you not 7 
A. Just looking at them. 
Q. You have noticed from time to time that there has been 

additional capital added~ 
A. No, I never noticed it before. 
Q. Oh, you never noticed it before 7 
A. No, I didn't. 

• • 

page 304 ~ 

• • 

• 

• 

Q. ·with reference to these items of charges against your 
wife's account contained in the Odor Schedules, did you ever 
discuss any of these with your wife~ · 

A. No, sir. 
Q. You never discussed or told her-
A. I might have told her I was charging some of it to her 

account: · 
Q .. You never discussed the bond situation as such, did you? 
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A. No, sir. 
Q. And you never sat down and discussed the Christmas 

Savings,or any other specific items with her, but you might 
have told her you were charging some· items to her? 

A. I think I might have, yes, sir. · 
Q. Will you tell us on what basis· you discussed 

page 305 ~ it with her? 
A. I think I might ha.ve said, "You ought to pay 

some of it'' or something like that. 
Q. But you aren't sure of thaU 
A. No, I couldn't swear, I cannot recall every conversation 

I have had in the last ten years. 
Q. As I understand it, the Christmas Savings Account 

checks were all issued in your name? 
A. Yes, sir. 
Q. And you just decided what portion you wanted to charge 

against your wife and did iU 
A. I think so, yes. 
Q. Correct me if I am mistaken, but I thought I under

stood you to say on direct examination that as of June 7th, 
the time that the appraisal was ma.de by M.r. Weschler, that 
Y'OU considered a fair sale price of the inventory at that time 
to be $60,000? 

A. Yes, sir. 
Q. Did you make any statement . as to what you consider 

the fair market value of the equipment? Have you made any 
evaluation of that? 

A. No, I don't beiieve I have, no. 
Q. Do you have any evaluation of the equipment? 
A. I think I would have, yes, sir. 

Q. What do you consider the fair market value 
page 306 ~ to be of the equipment? 

A. I would have to have a little time to put all 
the items down and see what it is all a.bout. 

Q. You haven't studied thaU 
A. No, because they weren't interested particularly in 

the equipment. I could think a:bout it and give it to you, but 
I would like to have a little time to think about it. 

Q. But you consider the fair market price of the inventory 
was $60,000? 

A. I think so. 
Q. As against Mr. Weschler's $78,000? 
A. Yes, sir, I thirik some of his appraisal was all right, but 

I consider some of the items he was classifying as usable 
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was wrong. I could be wrong, but I think I have got a pretty 
good idea. 

• • . . . . 
page 307 ~ 

• • • 

RE-DIR.ECT EXAMINATION. 

'By Mr. Gibson: 
Q. All right, let me ask you two or three questions, Mr. 

Klotz. Do you know of anybody else in Fredericksburg, who 
is capable of running a junk yard such as yours 1 

A. I don't think so. 

• • 

page 308 ~ ... • • 

Q. Now, let me ask you this, Mr. KJotz: In reading these 
reports of A. M. Pullen & Company was it of any signiflcance 
to you the terminology used by the auditors tn the report? 

A. No, sir. . 
Q. You did look to see what you were being given credit 

for1 . · · 
' A "tT • - . _[es, sir. 

Q. And the terminology they would use would mean nothing 
to you? 

A. No, sir. 

Mr. Gibson: That is all. 

RE-CROSS EXAMINATION. 

Bv Mr. Garnett: 
·Q. So far as you are personally concerned neither Hie 

audit report or the terminology had any significance' at all? 
A. That is right. 

• ... ... • • • 
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page 309 r MRS. FRANCES KLOTZ, 
recalled as a witness in her own behalf, deposes 

and says as follows: 

DIRECT EXAMINATION. 

By Mr. Campbell: . 
Q. You and Mr. Klotz were married when, Mrs. Klotz'? 
A. On August 9, 1925. 
Q. vVhat business was Mr. Klotz in then? 
A. In the scrap business. 
Q. In Fredericksburg? 
A. Yes, he was working for his brother at that time. 
Q. He was working for his brother~ 
A. Yes, he wasn't in business for himself. 
Q. And did you or he have any substantial assets at that 

timef · 
A. No. 
Q. He had none and you had none 7 
A. Just bis salary that he was drawing from his brother. 
Q. Did he have any accumulated assets at that time, to 

your knowledge f · 
A. I don't know,. to my knowledge, no. 

· Q. How did he get into business for himself, Mrs. Klotz f 
A. Well, he bought his brother out, his brother originally 

owned this business. 
Q. Do you know how much he paid his brother for it? 

A. No, I don't know the exact figure. · 
page 310 ( Q. vVas it as much as $10,000 or more7 

·A. No, it was less than that, to my knowledge. 
Q. Do you know about when that was, Mrs. Klotzf 
A. \Vell, it is over twenty years ago. I don't know the 

exact date. 
Q. Did you and Mr. Klotz during this period, from that 

time until-or from the time he bought his brother out until 
a year and a half ago when the differences between you 
arose, I believe you said you had a harmonious home~ 

A. Yes, we did. 
Q. And you raised two childrep. f 
A. Yes, we did. 
Q. And during that period were you not working with him 

in the business? 
A. \Vell not when the children were babies I wasn't there. 
Q. \Vhen did the' children cease to be babies? 
A. Well, I was working in the business with Mr. Klotz for 

the past twenty years; I was in the business with Mr. Klotz 
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before there was any partnership, I worked there, I wasn't 
on the payroll. 

Q. If·you take the past twenty years, that would be 1938, 
have you been working there since 1938 ?. 

A. Yes, I would say it was around 1938 or 1939 that I 
started going to the office regularly. 

page 311 r Q. Did you spend most of the day there 7 
A. I spent the whole day, a lot of days I didn't 

even go out for lunch. 
Q. It was your practice to give a full day in working at the 

office? · 
A. Yes, it was. 
Q. And you drew no salary? 
A. No, I didn't. 
Q. And the monies, which the business was earning, went 

to build up the value of the business, or some of it 7 
A. Yes, it did. 
Q. And to the extent you could, did you help 1 
A. Yes, sir, whatever I could do, I was doing it for both 

of us, not for one person, and I thought he was doing the 
same. 

Q. And there came the time that the partnership was 
formed, and did he ask you to sign this partnership agrel,'l
rnent? 

A. Well; as well as I re~ember, I don't remember just how 
it was, but the men from Mr. Pullen 's come out with the agree
ment and I know we both signed it down in the office. 

Q. That is the man from Pullen's came to the office with 
this partnership agreement. Do you remember who he was 7 

A. Yes, sir, Mr. Westfall, he was a senior partner at that 
time. 

Q. Did you and your husband sign the agree
page 312 ~ ment together at the office 7 

A. Yes, we did. 
Q. Did you trust your husband to do what was fair whert 

you signed this agreement 1 
A. Yes, I did, I had no rea.i;?on to think otherwise. 
Q. Now Mrs. Klotz, you stated that you continued to work 

there and that you sa.w these annual statements from time to 
time in the safe 1 

A. Yes, I did. 
· Q. And that you may have glanced at them, I believe that 

is a summary of your direct examination 1 · 
A. Yes, that is correct. 
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Q. Did you ever study any of these annual statements be-
fore this difficulty arose 1 

A. No. 
Q. Were you familiar with what was in them 1 
A. No, I wasn't, because I didn't understand them. 
Q. Have you had any experience in bookkeeping? 
A; None whatsoever. 
Q. After the difficulties arose, did you learn that certain 

items had been charged to your account on the books of the 
partnership? 

A. Yes, I did. 
Q. Did you learn that such items had been charged to your 

account for purchases at ·vv oodward & Lothrop 's 
page 313 r and Gar- Garfinkel's? 

.A. Yes. 
Q. When did you first learn of that 1 
A. Let's see, I guess it was a year and a. half or two years 

ago. 
Q. Before that time had you any idea that such items were 

being charged against your account on the partnership books? 
A. I had no way of knowing. 
Q. You didn't? 
A. No, I didn't. . 
Q. Did you know any other items were being charged 

against your account for purchases at any other stores? 
A. No, I didn't. 
Q. Did you know that any items were being charged against 

your account for electrical equipment and appliances used 
down at your home 1 

A. I had no idea it was. 
Q. Did you know that any life insurance premiums on Mr. 

Klotz 's life were being charged to your account on the part
nership books? 

A. No. 
Q. Did you know that any items were being charged against 

your account for Christmas Savings~ ' 
A. No, I didn't. 

page 314 r Q. Did you know that any US Savings Bonds 
were being charged against your account? 

A. No, I didn't. . 
Q. Did you know that you were being charged on the books 

of the partnership with one-third of the annual F'ederal in-
come tax payable ? · · · · ·· 

A. No, I didn't. 
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Q. Did you know what proportion of the income tax had 
been charged to your accounU 

A. No. 
Q. Had your husband discussed any of those items with 

you1 
A. No, he hadn't. 
Q. Did he ever tell you or did he ever discuss any of those 

charges that had been made against your account~ 
A. No, we never discussed it. 
Q. After you learned that certain charges were being made 

against your accounts on the partnership books for items of 
the class to which I have referred, did you make any inquire 
of A. M. Pullen & Company? · 

A. Yes, I did. 
Q. ·what did you do~ 
A. I went down there. 
Q. You went down where'? 

A. To Richmond to A. M. Pullen & Company. 
page 315 ~ Q. Approximately when was this? 

A. That was, I presume, two years a.go, a yearl 
and a half or two years. 

, Q. A year and a half or two yea.rs ago
A. I don't remember the date. 
Q. T@ whom"did you talk~ 
A. I talked to Mr. Bass and he call in, if I am not mistaken 

-Mr. Bass at that particular time, and I suppose he still 
is, the he.ad of the tax department, and I asked for Mr. Bass 
and then he brought in, I think it was Mr. Hamilton, I am not 
sure. 

Q. Did you make any request of Mr. Bass~ 
A. Yes, I did. 
Q. ·what did you ask him~ 
A. I asked him would he make a review of the past ten 

years and get all the list of withdtawals against my capital 
account. 

Q. Do you mean the charges~ 
A. That is right. 
Q. ·what did ·Mr. Bass say? 
A. He said he couldn't do that. I asked him why. 
Q. vVhat did he tell you~ 
A. He said that unless Mr. Klotz would give them per

mission they would do it, otherwise they wouldn't do it. 
Q. At that time you and Mr. Klotz had become 

page 316 r estranged, had you? 
A. Yes. 
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Q. Now, did you ask for a dissolution of this partnership 
yourself, Mrs. Klotz? 

A. No, I did not. 
Q. Did you have any desire to break it up~ 
A. None whatsoever. 
Q. Did you know that your husband was planning to break 

it up~ 
A. No, I didn't. 
Q. ·was the first kno1vledge you had that he wanted the 

partnership dissolved when you w~re sued in this matter? 
A. I beg your pardon. 
Q. ""\;Vas that the first knowledge you had that Mr. Klotz 

wanted the partnership dissoJved when he sued you~ 
A. Yes. · 
Q. Mrs. Klo.tz, on Schedule IV of the report submitted by 

Mr. Oder, Mr. Franklin Odor, which bas been offered in evi
dence· in this case, there is a list of items representing ''Cost 

· and Incidental Expenses for Schooling of Max Klotz.'' Did 
you know you were being charged with any of those items? 

A. I certainly did not. 
Q. Did you agree that your account should b~ charged with 

any of those items? 
A. No, I did not. 

page 317 r Q. Is the first time that you learned of those a 
year and a half ago, too~ 

A. That is right. 
Q. Did you and Mr. Klotz have an understanding, or let's 

call it a practice, between yourselves after this partnership 
was formed as to what items were to be paid by you in the 
running of the house a1'1d what items were to be paid for by 
him' Did you have such an understanding or practice' 

A. Only I suppose to use my money. 
Q. What were you supposed to use your money for? 
A. To run my house, buy my groceries, and that sort of 

thing. 
Q. How about your clothes 1 
A. And buy my clothes. 
Q. How about the maid~ 
A. And pay the nwde. 
Q. How 'about the electrical bills~ , 
A. No. 
Q. How a.bout" the gardener~ 
A. No. 
Q. How about the electrical equipment that was put in the 

house' · 
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A. No. 
Q. Did you make purchases from time to time at.Woodward 

& Lothrop's and Garfinkels? .... 
A. Yes. 

page 318 ~ Q.. The account for purchases at Woodward & 
Lothrop's and Giarfinkel's stood in what name? 

A. "iVhen the account was taken out there, I took it out my
self, with Mr. Klotz's permission and I put it in my name . 
. Q. "iVhat wa.s your practice when bills came in from Wood

ward & Lothrop's and Garfinkels'? 
A. When bills came in from w· oodward & Lothrop 's or 

Garfinkel's, if I had made any purchases for myself or any 
of the grandchildren or our own children, I would make 
those payments with my o-wn personal check, and if there was 
anything on there for Mr. Klotz I would turn it over to him 
and let him pay it. · · · 

Q. Did you make it a practice to look at the bills .when 
they came in to see what wa.s being charged? 

A. Oh, yes, I always got the bills, they came to the house. 
Q. Did you look at all bills that ca.me to the house? 
A. Yes, I did. 
Q. Did you examine them to see whether they were for 

items, which were properly ch(l!rgaible to you? 
A. Yes, I did. 
Q. And when they were would you draw a check for 

them? 
A. I would with my own check. 
Q. Did you ma.ke notes of what items you were paying? 

A. Yes, I did. 
page 319 r Q. And then would you go over the bill on each 

occasion with Mr. Klotz? 
A. No, after I had paid my bill. if there was anything· on 

· the bill for him I would send it to him. or give it to him and 
say, "This is your affair." 

Q. Did he ever make any objection to any of those items? 
A. No. · 
Q. Have you produced at my request payments, which you 

have made from your account to 1lv oodward & Lothrop and 
Garfinkels during the period froml9'47' to date' 

A. Yes. 
Q. And these two bunches of checks, which I hand you, 

are they the checks, which you ha".e produced at my request? 
A. Yes, they are. 

Mr. Campbell: I would like to offer in evidence, subject to 
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-verific:a.tion by Mr. Gibson, and by his accountant, if he wishes, 
a list of the checks payable from Mrs. Klotz 's account to 
Woodward & Lothrop 's and Garfinkels during the period in 
question, in lieu of' offering the original checks, subject, of 
course, to your verification. 

Mr. Gibson: Don't you think .the original 
page 320 ~ checks should be put in? 

Mr. Campbell: °'"Te have them here, but we 
hoped to avoid encumbering the record with them. 

Mr. Gibson: Put the list in then. 
The Commissioner: That will be Defendant's Exhibit 4. 

Q. Mrs. Klotz, do you have any life insurance on your 
life? 

A. No. 
Q. Did you know that any life insurance premiums on your 

}ms band's life were being charged against your account on 
the partnership books? 

A. No, I did not. 
Q. Had Mr. Klotz ever discussed tha.t ·with you? 
A. No. 
Q. Had he ever told you he had ever charged life insurance 

premiums for the benefit of your grandchildren to your 
account? 

A. No, he did not. 
Q. Mrs. Klotz, there are certain charges to your account 

under the schedule entitled "Various Accounts" for instance 
on May 13, 1948 to Mac Mannes. Do you know what that 
was? 

A, I don't know. How much was the check? 
. Q. $27.25". 

page 321 ~ A. ·what was it? 
Q. Mac Mannes? 

A. Mac Mannes. That could have been something I pur
chased and asked Mr. Klotz could I pay it from the office. 

Q. The next item of A'.ugust 2, 1948, to the Fredericksburg 
Company for $44.96. Do you know what that item is? 

A. No, I don't. 
Q .. October ·23, 1948, Land's Jewel Box, $132.00: · Do you 

know what that item is? · 
A. No, I don't. 
Q. Is that any purchase which you made?. 
A. No, it was no purchase I made. He could have bought 

something as a gift for me there. 
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Q. Did he tell you that he was charging it to your account 
·on the partnership books~ 

A. No . 
.. Q. The next item· is Young Men's Shop, October, 1948. 

Did you ever buy any clothes at the Young Men's Shop for 
yourself? 

A. Not for myself, no. 
Q. $80.25. Is that an item, ·which should have been charged 

. t-0 you? 
A. No, evidently it was for some clothes that Mr. Klotz 

g-0t there. · 
Q. January 24, 1949, Berry Burke Co., $19.50. 

page 322 r Did you ever make any purchase of that kind for 
your account? 

A. No, I didn't. 
Q~ I show you the enfrre page 21, which is Schedule IX of 

Mr. Odor's Report, and ask you if any item on that page was 
purchased by you? 

A. I am sorry I cannot read this without my glasses, and 
they are in my bag. 

Q. Do you have them here? :, 
A. Yes, in my bag. 
Q. Is there any item, Mrs. Klotz, except with respect to one 

_item, which I believe was from Mac Mannes, that may have 
been purchased for your account? 

A. That is right. 
Q. Is there any other item on there, which could be so 

included? 
A. No. 
Q. Have you read the entire page f 
A. Yes, I have. · 
Q. Were any of the other items on that page items, which 

you purchased? · 
A. No, I didn't, unless they were things that I purchased 

for Mr. Klotz at his request. 
Q. Do you mean clothes at Sidney West's and things like 

that? · 
A. Yes, that is right, because Mr. Klotz would 

page 323 r buy very little of his own clothes or his own shop
ping, he would always have me go do it for him. 

Q. Do you know, Mrs. Klotz, of any reason why Mr. Klotz 
is insisting on dissolving this partnership, or why he wants 
to dissolve it? 

A. No, I do not. 
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, Mr. Campbell: Your witness. 

CR.OSS EXAMINATION. 

By Mr. Gibson: 
Q. Mrs. Klotz, as to these various items, the bills that ar() 

paid to these various stores, you could not ·be certain at this 
time, who made those purchases, could you? 

A. Yes, I could, Mr. Gibson, because a lot of those stores, 
I have never even been inside. 

Q. You have never been inside them? 
A. Yes, that is correct. 
Q. I thought you said that you did practically all the buying 

for him? 
A. Yes, for his clothes, but a lot of those places I have 

never been in. 
Q. Did you have an account with other clothing stores 

during this period for which you have exhibited these checks 1 
A. What do you mean other stores 1 
A. You have some checks here to Woodward & Lothrops 

and Garfinkels. Did you have accounts at any 
page 324 ~ other stores? · 

A. No. 
Q. They were the only ones'! 
A. Yes, they were the ones I usually buy from. 
Q. Approximately what was the total amount during those 

years? Approximately $10,000 ~ 
A. I haven't the remotest idea, Mr. Gibson. Whatever 

the bill shows or whatever the bill was that came in I paid 
for by personal check. 

Q. According to the exhibit, ·which you have filed, you 
have set down your and Mr. Klotz's purchase for clothes at 
an average of $3,500.00 a year? 

A. Yes. 
Q. Yet on this list, which you have exhibited here you 

have only purchased a.bout $10,000 worth of clothes-
A. I don't understand. 

Mr. Campbell: Would you repeat the question. 

Note : Here the Reporter read the question. 

Mr. Campbell: Are you referring to the Exhibit, which 
she has just filed? 
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The Commissioner: I believe this is Exhibit 1 and was 
accepted by the Court. 

Mr. Campbell: This is her estimate. 
Mr. Gibson: I will rephrase it. 

Q. According to the Exhibit, Mrs. Klotz, which 
page 325 r you produced, and which has been filed in this 

case, you have here that your estimated expendi
ture for your and Mr. Klotz's clothes was $3,500.00 each 
year. Is .that correct? · 

A. I don't know, that, of coui·se, was an approximate figure, 
it was purely a guess. 

Q. I understand, but you testified under oath before Judge 
Bazile that that was approximately correct, isn't that right? 

A. If I testified it was approximately correct I still stand 
~ili~ . 

Q. I am asking you if you didn't buy any clothes at other 
places during this period which you have shown, a period 
of approximately ten yea.rs? · 

A. You a.re ~sking me if I had charge accounts at other 
places?. 

Q. No, I am asking you if you made purchases for clothes 
at other places? . 

A. I am sorry I didn't understand it, I thought you asked 
me if I ~ad charge accounts at other places . 

• • • 

page 330 r 

• • • • 

'Q. Yet you testified that up until the la.st eighteen months 
your husband ha.cl been a liberal provider for you and your 
children~ · 

A. I still say the same. 
Q. And yet you gave no consideration to the effec~ these 

demands would 'have upon the business~ 
A. I felt like it was what he could afford. 
Q. You felt like it was what he could afford? 
A. Yes, that is correct, I felt like that is what Mr. Klotz 

could afford . 
. Q. Thert the. basis of your demand was what you thought 

Mr. Klotz could afford to pay. · · 
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RE-CROSS EXAMINATION. 

By Mr. Gibson: 
Q. Mrs. Klotz, you know that you can make an oral agree

ment, too1 
A. I don't know. These days oral agreements don't seem 

to stand up. If a written agreement can't stand up I don't 
know what a written one would do. 

Q. You are not inf erring that there were any oral agree
ments subsequent to this written agreement, are you f 

A. I said there were no agreements . 

. RE-DIRECT EXAMINATION. 

By Mr. Campbell: 
Q. You didµ 't want this partnership dissolved, did you, 

Mrs. Klotz? 
A. No, I didn't. 
Q. And are you only asking what you are justly entitled 

to out of the partnership? 
A. That is right. 

• • 

page 333 r 
• • • 

ALEX R. KLOTZ, 
recalled for further cross examination deposes and says 
as follows: 

CROSS EXAMINATION . 

. Bv Mr. Garnett: 
··Q. Mr. Klotz, I have here a group of insurance policies 

in va:rious companies, which include Northwestern _Mutual 
Life Insurance Company, Shenandoah Life In

page 334 ( surance Company, Equitable Life Assurance So-
. ciety of the United States, Metropolitan Life In-

suran~e Company of New York a11d all of those policies are 
insuring your life, that is correct? 

A. Yes, sir. -
Q. In no instance in any one of these policies at the present 

time is your wife named as the beneficiary? Correct? 
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Mr. Garnett: I object- . 
Mr. Gibson: May it please the Commissioner I don't 

think they have a right to keep · interupting my cross 
examination. 

The Commissioner: This. is cross examination, and as I 
said. a great deal of leeway is granted. 

Q. In other words, the basis of your contention is what you 
think he can afford~ 

A. That is right. 
Q. That is right~ 

page 331 ~ A. That is right. 
Q. Mrs. Klotz, after this partnership was set 

up in August, 1946, you all never had any agreement about 
any .financial. matters thereafter,. did you~ · 

A. What do· you mean, \ve didn't have any agreement 1 
Q. Any agreement other than the original partnership 

agreement 1 
A. The partnership agreement, yes. 
Q. And there have been none since then~ 
A. No. 
Q. The only agreement you have had is what was set out in 

the partnership agreement, which was signed by you and 
your husband 1 

A. I didn't know there had to be mor'e than one agree
ment, Mr. Gibson. 

Q. I was just asking. There weren't any other agree-
ments~ 

A. No. 
Q. As. to the capital account or anything else~ 
A. No. . 

Mr. Gibson: That is all. 

pag~ 332 r RE-DIRECT EXAMINATION. 

By Mr. Cainpbell: 
Q. The question was asked whether there 'had been any 

additional agreement. What do you undersfaiid by ,agree., 
ment, Mrs. Klotz 1 A written agreement 1 

A. A written agreement, I presume. 
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A. I don't know whether she is or not. 
Q. If you have any question about it, will you examine the 

policies and advise us in which of these policies she is named 
as the beneficiary? 

A. I don't think there is. 
Q. There is none in which your wife is the beneficiary, cor

rect? 
A. Yes, sir. 
Q. Now, I have here in my hand three policies, the first one 

is on the Northwestern Mutual Life Insurance, Policy Num
ber 27077 48, originally issued to Alex Klotz, the fa.ct amount 
of $3,000, in which your wife Frances L. Klotz was the 
beneficiary. On October 18, 1954 you changed the beneficiary 
from your wife to your brother, Ben Klotz. I ask you if 
that is correct, according to the policy? 

A. That is right. 
Q. I have here another Northwestern policy, Policy number 

2657508, in the face amount of $2,000.00 insuring the life of 
Alexander R. Klotz, the policy is dated Septem

page 335 r ber 11, 1935, the original beneficiary was Frances 
L. Klotz, and on October 18, 1954, the beneficiary 

of that policy was changed to Ben Klotz, is that correct? 
A. Yes, sir. 
Q. I have Shenandoah Life Insurancy policy 108854, taken 

out on the life of Alex R. Klotz in the amount of $2,000.00, 
dated in October, 1936, and that policy had a change of 
beneficiary on September 22, 1954, to Ben Klotz, that is 
correct? 

A. That is right. 
Q. Mr. Klotz, why did you change those beneficiaries at that 

time? 
A. I have a right to change them at any time. 
Q. Did you anticipate at that time that you were going to 

change this partnership? 
A. No, I don't think that was in mv mind. M v brother 

has been nice to me and I thought I· would cha~ge some 
beneficiaries to him. 

Q. Did you notify your wife that you were changing the 
beneficiary? 

A. No. 
Q. Are these all of your insurance policies? 
A. Yes, sir. 
Q. Despite the fa.ct that you had charged these premiums 
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to your wife's account up through October 29, 
page 336 r 1955, in the total amount of $1,516.07, none of 
· which were for the benefit of your ·wife as benefi-

ciary, you thought you were doing what was fair and equit-
able so far as your wife was concerned 7 . 

A. Most of them were inade to her grandchildren; so what 
was the difference. 

Q. How many were made to her grandchildren 7 
A. I would say ninety per cent were made to the children 

and. grandchildren. 
Q. Is Ben: Klotz a child 1 
A. No, he is my brother. 
Q. Do you have any of these insurance policies made pay-

able to your mother 1 
A. To my :mother 1 
Q. Yes, sir. . 
A. My mother has been dead for twenty-five years, may her 

body rest in peace. 
Q. I hand. you herewith the Equitable Life Assurance 

Society of the United States, Policy No. 14150422, and ask you 
who is the beneficiary in that policy7 

A. That is the mother of the boy, Stephen L. Klotz, he is a 
son of Max Klotz, Carol Klotz is the mother of this little 
fellow. 

Q. Caroi Klotz is the mother of Stephen Klotz 7 
A. That is the mother. \V"hat is wrong about that 7 

Q. I was just asking who it was, so I could be 
page 337 r sure who they were. 

You say· that ninety per cent of these policies 
are made to your children and grandchildren 7 

A. Well, I believe, outside of my brother, I don't know 
of anybody that is a beneficiary except children and grand
children. I haven't got any made to myself, I cannot ge.t 
it when I die, so I left it to who I thought would be benefitted 
by it. 

Q. But in none of these policies does your wife have an 
interest7 

A. That is right. 

• * * • 
page 341 r 

• 
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Q. Mr. Klotz, apparently there are two State Farm Mutual 
Life Insurance policies, which are included in th.is group 
of policies, w):iich you have handed me, is that correcU 

A. Yes, sir, for $1,500.00 each. 
Q. And who are the beneficiaries in those policies? 
A. My grandadughter. 
Q. Now, in none of the policies, which you own at the pres

ent time, whether they are here in Court or not, is your wife 
the beneficiary? 

A. That is right. 
Q. You have the right, do you not, on all of the policies to 

change the beneficiary as you see fit? 
A. Yes, sir. 
Q. On no policy is there a limiting endorsement? 
A .. That is right. . 
Q. Did the right to change the beneficiaries exist on all the 

policies which you own now and then owned, starting from 
1949 forward? 

A. Yes, sir. 

Mr. Gatnett: That is all. 

RE-DIRECT EXAMINATION. 

page 342 ~ By 1\:fr. Gibson: 
Q. Mr. Klotz, I '\vill hand you Northwestern 

Mutual Life Insurance policy number 2918893 in the amount 
of $6,000 and ask you who is the beneficiary 'under that 
policy? 

Before you answer that question, what is the date of that 
policy, Mr. Klotz~ . . • 

A. 23rd of November, 1938. 
Q. Who are the beneficiaries' under that policy? 
A. It says, I, Alex R. Klotz, the insured, under policy No. 

2918893, issued by the Northweslern Mutual Life Insurance 
1 Company hereby designate Ruth Klotz, born 10-4-25 as direct 

beneficiary thereunder and Frances D. Klotz, wife, as con~ 
tingent beneficiary under said policy. : 

Q. Is that policy in force at the present time, Mr. Klotz? 
A. Yes, sir. · 
Q. All premiums are paid up? 

··,~A. Yes, sir. . 
Q. Mr. Klotz, I will hand you policy of the Mutual Life 

Insurance Company of New York, Policy Num~~r 5045218, 
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in the amount of $2,000 taken out in June, 1935, and ask you 
who is the beneficiary in that policy~ 

A. It says, "Mode of Settlement-" . 
Q. You do not have to dictate all. that, just say 

page 343 r who it is. 
A. Ruth Klotz, daughter of insured. 

Q. Is that policy in effect at the present time 7 
A. Yes, sir. 

Mr. Campbell: If you want to save time just read the 
policy numbers in the record and the beneficiaries. 

Mr. Gibson: All right. Policy of the Mutual Life In
surance Company of New York, number 52485800, taken out 
in April, 1937, in the amount of $5,000, Beneficiary-Max 
Klotz. 

Q. That would be your son, would it not? 
A. Ye;;, sir. 

Mr. Gibson: Max Klotz, son. Policy with the Northwestern 
Mutual Life Insurance Company, Policy No. 4343754, taken 
out on May 8, 1951, in the amount of $3,000, beneficiary, Lou 
A. Bress. 

Q. That is your grand-daughted 
A. Grand-daughter, yes, sir. 

Mr. Gibson: Policy in the Mutual Life Insurance Com
pany of New York, Policy No. 5233299, in the amount of $5,-
000, taken out in March, 1937, the beneficiary is Ruth Klotz, 
daughter. 

. Policy of the Northwestern Mutual Life In
page 344 r surance Company, number 2657508, taken out 

September, 1935, in the amount of $2,000, benefi
ciary Ruth and Max Klotz, soil and daughter. 
· Policy of the Northwestern Mutual Life Insurance Com

pany, number 2805581, in the amount of $10,000, taken out 
in June, 1937, beneficiary, Ruth and Max Klotz, share and 
share alike or the survivor. That would be his daughter and 
son. 

Metropolitan Life,Insurance Company, Policy No. 8466262A, 
in the amount of $2,000, taken out i~1 June, 1933, beneficiary, 
Max Klotz, son. · 

The Equitable Life Assurance Society of the United 
_States, Policy No. 14I50422, ta.ken out September 4, 1953, 
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on the life of Stephen L. Klotz, and the beneficiary is the 
insured 's mother, Carol G. Klotz. 

Q. That will be designated as grandson and daughter-in
law, correct 1 

A. Yes, sir. 

Mutual Life Insurance Company of New York, Policy 
Number 5134550, taken out in April, 1936, in the amount of 
$2,000, beneficiary Max Klotz, son. 

Northwestern M11tual Life Insurance Company, 
page 345 r Policy number 2918892, in the amount of $6,-

000 taken out in November, 1938, beneficiaries, 
Max Klotz, son, direct beneficiary, Frances D. Klotz, wife, 
contingent beneficiary. 

Q. Mr. Klotz, are all of these policies still in force and 
effect 1 

A. All paid up, yes, sir. 
Q. They are all paid up 1 
A. All premiums are paid up. 
Q. Mr. Klotz, during the period of these years that are 

mentioned in this report, from September 8, 1949, through 
October 20, 1955, what was your yearly life insurance prem
iums 1 What did they amount to, just Toughly 1 

A. I ·would say roughly about $2,500.00 to $3,000.00 a year. 
Q. And they are all now paid up, is that correct~ 
A. Yes, sir, the premiums are paid up. 

Mr. Gibson: That is all. 

And further this deponent sayeth not. 

E. FHANKLIN ODOR., 
another witness for the defendant, being first duly sworn, 
deposes and_ says as follows: 

DIHECT EXAMINATION. 

By J\fr. Campbell: 
Q. State your full name, please. 

page 346 ~ A. E. Franklin Odor. 
Q. And your profession 1 

A. Certified Public Accountant. 
Q. Your office is located where7 



200 Supreme Court of Appeals of Virginia 

E .. Frarnklin Odor. 

A. In Washington, D. C. 
· Q. And in what jurisdictions have you practiced your pro

fession? 
A. I }lold a certificate for the District of Columbia, and 

also the State of North Carolina, and I am registered in the 
State of Virginia as a non-reside11,ct public accountant. 

Q. Over what period of time have you been regularly en-, 
gaged in th,e practice of your profession 1 

A. Twenty-eight years. 
Q. Do you specialize in any particular field of accounting? 
A. General accounting practice. 
Q. Have you had experience in the handling of partner

ship accounts~ 
A. Yes, we have quite a few partnership clients in the 

office. 
Q. Have you had experience in preparing joint returns of 

husband and wife~ 
A. Yes, we prepare numerous joint returns of husband a:r:id 

wife. 
. Q. In addition to. practicing your profession, 

page 347 ~ have you engaged in teaching? 
A. Yes, sir, I have taught at the Benjamin 

Franklin University in Washington since graduating from 
there in 1929. 

Q. You have been teaching t11ere ever since? 
A. Yes, sir. 
Q~ Have you, at our request, Mr. Odor, made certain 

examination of the books of the Klotz partnership at Fred
ericksburg, Virginia? 

A. Yes, sir, I have. 
Q. ·when did you make that examination, approximately? 
A. Oh, I think it vvas during the month of May, various 

dates during the month of May. 
Q. What year~ 
A. 1958. 
Q. Ahd 'where-did you make that examination? 
A. At the Office of the partnership in Fredericksburg. 
Q. \iVas anyone with you, any other accountant with you 

during the period o:f your examination? 
A. Mr. Brown of A. M. Pullen & Company was with me 

during the course of each examination of the partnership 
hooks, and also. we worked together in establishing the in
come that could be attributed to each individual partner, as 
shown on the joint returns. , 

Q. Did you, in addition to examining the partnership books, 
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examine the Federal Income Tax returns, the joint 
page 348 ~ returns filed by Mr. Klotz and Mrs. Klotz during 

the period of this partnership f 
A. Yes, copies of those returns. 
Q. Was Mr. Brown with you during that examination? 
A. Yes, 'sir, he was. · · · · 
Q. Is that the Mr. Brown who testified in these proceed

ings? 
A. Yes, it is. 
Q. As a result of your e:x;amination of the books of the 

Klotz partnership and of the copies of the joint Federal 
Income Tax returns of Mr. and Mrs. Klotz, did you preparn a 
report, which has been offered and received in evidence as 
Defendant's Exhibit number 21 

A. Yes, sir, I did. 
Q. In going over that report, it contains numerous sche

dules, does it not, Mr. Odor? 
A. Yes, sir. 
Q. I will ask you to turn to Schedule II, Schedule of 

United States Bonds purchased from partnership funds and 
charged to Frances Klotz, total bonds purchased at cost $2,-
100.00. Does that schedule correctlv reflect items taken 
from the books of the partnership? • 

A. Yes, sir. 
Q. Schedule III purports to list checks payable to Fred

ericksburg, Virginia Banks-

page 349 r Mr. Gibson: Mr. Campbell, I don't like to in
t~rit.pt you, but it has been agreed that these items 

are correctly taken from the books. · 
Mr. Campbell: I was under the impression it has. 
Mr. Gibson: Mr. Brown so testified. · 
The Commissioner: He testified earlier that the items in 

the Odor Report were taken from the books. 
Mr. Campbell: All right, that is fine. 

Q. Mr. Odor, Schedule X, on page 22, is a schedule pur
porting to show the appraised value of real estate ca.rried 
on the partnership books of the Klotzes compared to net book 
value as of July 31, 1957. As a result of testimony that has 
been offered in this proceeding, have you made a revised 
Schedule X? · 

A. Yes,. sir; I have. 
Q. Are the~papers, 'vhich I hand you, the reviSed Schedule 
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X and certain other revised schedules, which you have pre
pared 1 

A. Yes, sir. 
Q. Have you also prepared as a result of the testimony 

of Mr. Brown with respect to certain income tax charges 
between Mr. and Mrs. Klotz, a revised Schedule H 

A. Yes, sir. 
page 350 ~ Q. As a result of those two modified schedules 

have you made a revised Exhibit A reflecting the 
change in partner's capital account giving effect to your re
vised schedules 1 

A. Yes, sir. 

Mr. Campbell: I would like to offer in evidence the re
vised schedules to which the witness has just testified. 

The Commissioner: That will be marked then as Defend
ant's Exhibit 5 and indicated as revised schedules as a sup
plement to Defendant's Exhibit number 2. 

Q. Mr. Odor, I believe you stated that you have made an 
examination with Mr. Brown of the Federal Income Tax 
Returns filed jointly oj1 behalf of Mr. and Mrs. Klotz for 
the years 1948 through 1957, inclusive, is that correct 1 

A. Yes, sir. 
Q. In addition to that, did you make an examination of the 

separate returns filed by Mr. Klotz and Mrs. Klotz for the 
calendar year, 19471 • 

A. Yes, sir. 
Q. Does Sc.hedule I, as revised, September, 1958, which is a 

portion of Def end ant's Exhibit 5 reflect the amounts which 
were charged to the drawing account of Frances Klotz on 
the partnership books for such income taxes~ 

A. Yes, sir. 
page 351 ~ Q. Now, sir, beginning with the year 1947, 

your revised schedule, for the year 1947, vour 
schedule, as revised, shows that separate returns "fere filed, 
and indicates a charge or indicates a share of that separate 
return to Mrs. Klotz in the mount of $7,572.44, is that cor
rect 7 

A. Yes, sir. 
Q. -Was that amount charged against her on the partner

ship books7 
A. That amount was cJ1arged to her on 'the partnership 

books on various payments. 
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Q. Are those payments reflected in the upper portion o.f that 
schedule7 

·A. Yes, sir, they are. 
Q. vVhat items, sir7 
A. There is an item of March 14th, $60.13, an item on the 

books under the da.t.e of July 31, 1947, for $60.13; an item 
under the date of .July 31, 1948 for $7 ,371.68. 

Q. Those three items total $7,572.447 
A. No, sir, they do not total precisely $7,572.44, that was 

one little difference that we could not account for: 
Q. How much difference was iH 
A. "'\~Tell about $80.00 difference. 
Q. About $80.00? · 
li. Yes, sir. 

' Q. Have you been able to account for that 
page 352 r difference? 

A. No, sir. 
Q. You have not7 · 
A. No, ·sir. 
Q. You heard Mr. Brown's t~stimony, did you not, with 

respect to some questions, which were raised by the Bureau 
of Internal Revenue with respect to the returns filed for 
Mr. and Mrs. Klotz that yead 

A. Yes, sir. 
Q. You heard the testimony, did you, with respect to the 

adjustment, which was inade, with the result of reducing 
Mrs. Klotz's salary for the purpose of that computation 7 

A. Yes, sir. 
Q. As a result of these adjustments, was there any .re

duction in the amount charged to Mrs. Klotz on the partner
ship books7 

A. There was no· reduction as far as the partnership books 
were concerned. 

Q. The full amount for the fax for t.he amount. of salary, 
which she received from the partnership, or drawing account, 
which she received from the partnership, was charged against 
bed 

A. The full amount. of the tax as shm.vn by t.he. original 
return was charged to her on the partnership hooks. 

Q. So, is it a correct statement to say that she was charged 
all income tax for that year or with her propor

page 353 r tionate share of the income tax for the full amount 
·· of monies, which she received or with which she 
was credited on the partnership hooks 7 
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A .. She was charged \vi th income tax for her one-third 
of the partnership ·profits. ' · 

Q. For the years 1948 through 1957, yoµr Schedule I as 
revised indicates that joint returns were filed. Is that cor
rect? 

A. Yes, sir. 
Q: In the filing of those joint returns, the returns them

,selves show only a single tax· due, is that correct? 
A. They show a ta.x ·on the income of both Mr. and Mrs. 

Klotz. 
Q. In one sum? 
A. In one sum. 
Q. \iV ere certain allocations made of that t?X on the part

nership books? 
A. The payments that applied against all the taxes, Federal 

Income taxes, were applied to the partners on the basis of 
two-thirds and one-third . 

. Q. That is two-thirds of the total tax was charged to Mr. 
Klotz~ · · 

A. Yes, sir. 
Q. And one-third was charged to Mrs. Klotz? 

A. Yes, sir. 
page 354 ~ Q. Did Mr. Klotz,. during that period, have sub-

stantiailv more income than Mrs. Klotz? 
A. Yes, sir. • 
Q. Did he receive more than twice the income of Mrs. Klotz? 
A. He had income from various other sources. · 
Q. As a result of that was his income more than twice her 

income~ 
A. I don't know that that would be true each and every year, 

but there were many years in which it would be true. 
Q. \iVhere in your schedule is a showing of the amount 

charged against Mrs. Klotz on the partnership books fo.r 
these income tax returns for the year 1948 through 1957, in
clusive~ 

A. The amount charged for the period through June 30, 
1958, are shown on the revised schedule and total $83,204.29. 
' Q. Let's assume that Mrs. Klotz had file~ separate returns 
during that entire period, would her tax have been that large1 

A. No, sir, it wouldn't. · 
Q. Then, is it a correct statement to say that not only did 

she not receive any benefit from the joint tax· returns, but 
she was penalized as a result of filing joint tax returns on 
the partnership income 1 
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A. Yes, sir. 
page 355 r Q. Can you state how much her tax would have 

been during those ten years as compared to the 
amount charged to her on the joint returns~ 

A. I don't have the total for the ten years. I can give 
you each separate year. 

Q. \¥ill you give us each separate year, then. 
A. The tax for the year 1958, if I may start in reverse, be

cause that appears in the Report of June 4, 1958. Her tax 
for the year 1958, disregarding any question of benefit that 
may have. been o.btained by filing a joint return. 

Q. You me:m if her tax had been filed on a separate re
turn? 

A. Purely on the basis of a separate return filed, her tax 
would have been $4,877.79. . 

Q. How nrnch was charged against her by virtue of the 
fact that it was a joint return? 

A. By virtue of the fact that it was a joint return she re
ceived a charge of $9,466.66. 

Q. Now, sir, for the preceding year-
. ' . . 

Mr. Gibson: \i\That year is he talking about~ 

A. 1958, ]\fr. Gibson, because that is illustrated' in the 
Report. If you will look on page 2 of the Report of June 
4th, the report .. which you have an illustration of the calcula
tion. 

Mr. Gibson: I see. Go ahead. 

page 356 r A. If I might explain to you further, so yoi1 
can.follow it. You will notice on page 2 that 

Mrs. Klotz 's share of the tax is to be $4,699.20, which ·was 
reflected in a reduction due to a joint return having been 
filed of $178.59, hence if a separate return had been filed her 
tax would have been the sum of those two figures. 

Q. And that would have been a total of how much~ 
A. $4,877.79: 
Q. How much was charged that year to her on the part

nership books? 
A. She was charged with four quarterly payments, which 

totalled $9,466.66. . . . 
Q. That is for which year~ 
A. For the year 1958. 

· Q. Will you go back to the year 1957-
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Mr. Gibson: The year '58 is not up. 

Q. "W"ill you explain what you mean by that? 
A. You are correct the payments-part of the 1957 pay~ 

ments were made iii 1958, and the payments made on the 
declaration in 1958 would apply to 1957 taxes. 

Q. Are you ref erring now to the 1957 taxes? 
A. The 1957 taxes are the ones illustrated in the June 

4th Report. 
Q. As I understand it now, we pay our taxes 

page' 357 ~ as we go along- , 
A. I will be gfad to give you the individual 

payments. 

By the Commissioner: 
Q. The things you are talking about now are for the taxable 

year 1957? ' 
A. Correct. 
Q. As I understand it some ·were paid in 1958 ~ 
A. E~rly 1958. . 
Q. At the time he paid his anticipate tax? 
A. Your return is not filed until April. 

By Mr. Campbell: 

I 

Q. All right, sir, the testimony, which you have just given 
is with respect to the calendar year 1957 ~ · 

A. The calendar year, 1957. 
Q. Now, will you state what Mrs. Klotz 's tax charged 

to her on the partnership books for 1956, for the calendar 
year, 1956, was and ·what it would have been had she filed a 
separate return~ I am assuming that separate returns were 
filed on the basis of her actual earnings~ 

A. I cannot give that, I will have to combine two figures 
on thos, which I presently have in my working papeTS. 

Mrs. Klotz 's tax for the year 1956 if she had filed a sepa
rate return would have been $7,181.96. 

Q. How much was actually charged against her on the part
nership books as a result of her paying one-third of the .tax 

shown on the joint return~ 
page 358 r A. In the various payments that were made . 

$9,433.05. 
applied to the 1956 tax, she was charged with 

Q. All right, if you will take 1955. If she had filed a 
separate return that year for the amount of her net earnings, 
what would have been her tax compared with the amount 
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charged against her on the partnership books as a result of 
the joint return~ 

A. The amount of her tax as shown by a separate return, 
if one had been filed, would have been $6,112.33. In the 
several payments made applicable to that tax she was charged 
$7,862.61. 

Q. Will you go to the preceding year, that would be 1954, 
and make the same comparison. 

Mr. Gibson: It doesn't look like his testimony is the same 
as his exhibit. 

Mr. Campbell: No, sir, it is not, the exhibit does not show 
these figures. 

A. No, sir, it doesn't, not on the basis of individual years. 
For the year 1954, Mrs. Klotz 's tax on a separate return 

would have been $3,539.96; she was charged in the several 
payments made applicable to that 1954 tax, one-third of the 
total tax shown on the return, which was $13,241.28, or she 
was charged with $4,413.76. 

Q. Now for the year 1953 ~ 
page 359 ~ A. For the year 1953, her tax on a separate 

return basis would have been $3,606.51. The 
various items charged to her for that year representing pay-
ments made applicable to it was $5,519.05. · 

Q. Now for the preceding year, if you will take each year 
back to 1948, please. 

A. For the year 1952, the tax on a separate return basis 
would have been $6,465.61. Payments made on that year's 
tax and charged to Mrs. Klotz were $902.26. 

For the year 1951, the tax on a separate return basis for 
Mrs. Klotz would have been $9,096.58; she was charged in the 
various payments made applicable to that year, $11,383.16. 

For the year 1950, Mrs. Klotz's tax on a separate return 
basis would have been $3,384.00. She was charged in the 
various payments made applicable to the tax $4,652.06. 

For the year 1949, Mrs. Klotz 's tax on a separate return 
basis would have been $129.88. She was charged in the 
several payments applied to the tax of that yea-r $5,038.79. 

For the year 1948, her tax on a separate return basis would 
have been $7,221.32. She was charged in the various pay
ments applicable to the year with $9,494.43. 

The year preceding that was on a separate return. 
Q. As a result of those charges made against Mrs. Klotz 

on the partnership books what total amount was charged 
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against her for Federal Income Taxes on the 
page 360 r partnership books for the years that you have 

mentioned in excess of the amount, which she 
would have had to pay had she filed separate returns~ 

A. The excessive amount is $20,015.91. 
Q. Twenty what7 
A. $20,015.91. . 
Q. Now, Mr. Odor, I refer you to your Schedule I, as re

vised, in which you state that there is an excessive amount 
charged against the drawing account of Frances Klotz, I 
presume on the partnership books~ 

A. Yes, sir. 
Q. In the amount of $21,703.89. Will you explain the dif

ference between those two figures~ 
A. That differenc.e is a savings that comes about because 

of the benefit to persons filing a joint return. 
Now, if I might again ref er to page 2 of the June 4, 1958 

Report-
Q. If you will please, just explain what you mean by 

that. 
A. In the total column there is shown the taxable income 

on the joint return of $49,087.32. 
Q'. For what year is that 7 
A. This is for the year 1957. 
Q. And is this just a sample year~ 
A. That is a sample year only. Immediately below there 

is shown the tax based on separate returns and 
page 361 r before any credit against tax for dividends ; that 

tax as shown on the separate returns amounts to 
$20.535.91; the tax shown on the joint return, also before 
dividend credit is $19,761.52, or a savings because of the 
filing of a joint return of $77 4.39. In the same illustration 
that savings has then been apportioned to Mr. Klotz and to 
Mrs. Klotz on' the basis of the ratio of the tax of each to the 
total, thereby allocating to Mr. Klotz $595.80 of the savings 
and to Mrs. Klotz $178.59 of the savings. The difference, 
then, between $21,703.89 shown on the revised schedule I 
and the $20,015.91, that I mentioned a moment ago, is due 
to the sum total of the various years of those savings, which 
total is $1,687.98. 

Q. ~Tell then, Mr. Odor, referring to your revised Schedule 
I, in order that there. may be no possible misunderstanding 
on this statement with respect to H,-Do you have your re
vised Schedule I there 7 

A. Yes, sir. 
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Q. I call to your attention the language on that page 
"Federal Income Tax on the basis of separate returns for 
Mrs. Klotz? 

A. Yes, sir. 
Q. w· ould it not be more correct to say Federal Income 

tax on basis of separate returns for F'ra.nces Klotz and 
giving effect to her share of savings on the joint returns~ 

A. Yes, sir, that is true, and, of course, thn t is 
page 362 ~ explained in the Report on page 2, immediately 

above the sample calculation. 
Q. But, in any event, if Mrs. Klotz received no pa.rt ·of the 

savings from the filing of the joirit returns, she would have 
been entitled to a credit of $20,015.91 against the amount 
that was actually charged to her on the partnership books? 

A. Yes, sir. 
Q. Is it correct to state that $20,015.91, represented a 

penalty to her as a result of the filing of joint returns? 
A. In my opinion it did, yes. 
Q. Now, you have made a proportionate allocation, you 

have recommend or stated it in your report that there should 
be a proportionate allocation of savings from joint returns, 
a total, I think of a. little more than $1,600, is that correct? 

A. Yes, sir. 
Q. Can you state whether or not in your experience as an 

accountant, that is or is not a proper accounting practice to 
make such allocation of savings? 

A. We do it in the office all the time, in any case where the 
question of division of savings on a joint tax return, we sub
mit to both husband and wife a tabulation very similar to. the 
one shown here, and in turn will use the determination of 

net income in the preparation of their separate 
page 363 ~ financial statements. . 

Q. Have. you had occasion to have that method 
presented to or texted by any of the courts of Virginia.? 

A. We very recently had a question of a Committee, where 
joint returns were filed, and the proportionment of taxes. 

Q. You say Committee, do you mean one of the husband? 
A. One of the parties, the husband in· this case, the prop

erty was under the supervision of a Committee, and the ac
count was filed with the Circuit Court of Fauquier County 
in which this proportionment was used, and that account has 
been accepted by the Court. 

Q. Cail you state, whether in y~mr experience as an ac
countant that is or is not required-:-such proportionment is 
required in good accounting practice? · · · 
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A. In my opinion good accounting practice use such pro
portionments in order to determine the respective share for 
each of the parties involved. 

Q. Have you in yoii experience as an accountant, have you 
ever heard of penalizing one party as a result of filing a 
joint return in the allocation of the tax? 

A. It has never come to us, because we have never used 
an allocation other than the one illustrated here. 

Q. In your opinion, would it be good ac.counting practice 
to use such a proportionment? 

page 364 r A. It would not only be good accounting prac
tice, it would be most unfair to the party penal

ized. 
Q. Mr. Odor, as a result of your analysis of the tax returns, 

to ·which I have reference, and assuming that the items shown 
on the remaining Schedules in your exhibit were improperly 
charged to Frances Klotz on the books of the partnership, 
and assuming that the values of the real estate of the part
nership is as indicated in your revised Schedule X, which I 
believe counsel will concede, is the summary of the testimony 
on that, and assuming also that the fair value of the personal 
property of the partnership as of June 8, 1958, is the value 
fixed by Adam A. W eschler & Sons in the appraisal filed with 
the Court, based on those assumptions have you made a com
putation of the partner's capital in the Klotz partnership as of 
June 8, 1958, giving e:ff ect to these transactions? 

A. Assuming tha.t all of the items listed in the Report, as 
revised, were improperly charged to Mrs. Klotz and that the 
appraisals were as submitted by Mr. W eschler for inventory 
and for fixed assets, as agreed to with respect to Real Estate, 
the total adjusted capital of the partnership would be $316,-
374.45, which is shown on Exhibit A. 

Q. That is on Exhibit A, the second page? 
A. Under· the total column at the bottom of the page. 

Q. And what would the respective shares or 
page 365 r respective capital balances. of the two partners 

then be? · 
A. Starting with the capital of the partner·s as shown by 

the books on June 8, 1958, making the adiustments for the 
particular items that we mentioned, the capital of Mr. Klotz

Q. You are referring to the first page of Exhibit A, are 
you? 

A. I am referring now to the first and second page. 
Q. Let's start with the first page. Item A is "Partner's 

Capital as shown on the Balance Sheet." 
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A. June 8, 1958. 
Q. Based on book value. 
A. Based on the books of the partnership as shown by 

the statement that was prepared, I believe, by Mr. Brown. 
Item B, represents the various items that were considered 
to be improperly charged to Mrs. Klotz and adds $41,-
773.44 to Mrs. Klotz's account and subtracts it from Mr. 
Klotz 's account. Item C would then be the adjusted or cor
rected capital balances of the partnership, as shown by the 
partnership books, assuming that those items, the adjust
ments, are correct. Item D on page 2, shO\vs the additional 
capital interest because of appraisal increase in the value of 
inventory, basing that value on the Report of Mr. ·w eschler, 
the total increase would be $41,751.23, of which two-thirds 

is shown to be Mr. Klotz's capital or $27,834.16, 
page 366 ~ and one-third Mrs. Klotz's or $13,917.07. Item 

D-2 shows the appraisal increas of fixed assets 
over the book value or depreciated value of those assets. 

Q. You say fixed assets, do you mean fixed personal as
sets? 

A. Fixed assets used in the business, such as equipment, 
furniture, etc. 

Q. But not real estate? 
A. But not real estate. The excess of the appraisal over the 

book value is $13,862.32, of which two-thirds is shown to be 
l\fr. Klotz's capital and one-third Mrs. Klotz's capital, re
sulting in a distribution of that increase of $9,241.55 to Mr. 
Klotz and $4,620.77 to Mrs. Klotz. Item E shows the ap
praisal increas over book value or depreciated value of real 
estate owned by the partnership, the total increase is $83,-
488.46, of which two-thirds is shown to be Mr. Klotz's capital 
or $55,658.98, and one-third Mrs. Klotz's or $27,829.48, re
sulting then in a capital balance for Mr. Klotz of $212,861.84, 
and for Mrs. Klotz of $103,512.61. 

Q. If there were added to the present book value of the 
partnership or total capital of the partnership, as reflected 
in. Mr. Brown's book statement as of June 8, 1958, if there 
he added to that total the sum of the additional 11mounts 
from Mr. Weschler's appraisal and the additional amount 

from the over appraisal of the real estate, is it a 
page 367 r correct statement to say the total of the partners 

· would be $316,374.95. 
A. On the basis -of thos valuations, yes, sir. 
Q. Now, sir, disregarding the capital account of the part

nership and the items, charged from one partner to another 
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or credited from one partner to another on the capital ac
count, if that total capital of $316,374.45 was divided as the 
defendants contend it should be divided, on the basis of two
thirds to Mr. Klotz and one-third to Mrs. Klotz, what would 
be the respective share of Mr. Klotz and Mrs. Klotz? 

A. Mrs. Klotz's share would be one-third of $316,374.45, 
or $105,458.15. Mr. Klotz's share would be $210,916.30. 

Q. How much difference is there between the defendant's 
theory as to division on the basis of two-thirds a.nd one~third 
and defendant's alternate theory on the basis of the improper 
charge of items to Mrs. Klotz 's account as listed? 

A. Well approximately $945.00. 
Q. It comes out almost the same? 
A. $1,945.00. 
Q. $1,945.00? 
A. Yes, sir. 

Mr. Campbell: Your witness. 

CROSS EXAMINATION. . . . 

By Mr. Gibson: 
Q. Mr. Odor, I think you went over all of the accounts 

during ~he term of this partnership, did you not? 
page 368 ~ A. All of the accounts~ No, sir, only those that 

related to Mrs. Klotz 's drawings and-
Q. Didn't you make an examination of the Report of A. M. 

Pullen & Company? . . 
A. Of the reports but not the accounts of the partner

ship. 
Q. Insofar as you could see were those reports prepared in 

accordance with good accounting principles? 
A. I would say generally so, yes. · 
Q. YOU would say they were~ 
A. Preparation and form of the reports, yes. 
Q. You spoke about this item ·of the improper charge to 

.Mrs. Klotz for the $21094.31, becai1se of the difficuity with 
the Revenue Department-

A. No, sir, the $2,094.31 was an item charged to Mrs. Klotz 
on July 31, 1947, for which we had no explanation at the 
time. Mr. Brown, I believe has since been able to get an 
explanation of it, and found that all but approximately 
$34.18 would relate to Federal Income ta.x. 

Q. Let me ask you this, Mr. Odor: You a.re aware of the 
fact that for the year 1947 that the Federal Government 
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would not allow the salary schedule set out in the partner
ship, are you not? 

A. I will say that they made a change in it. 
Q. They changed it to a salary for Alex Klotz 

page 369 r of $20,000.00 instead of $5,200? . 
A. They did that for the purpose of tax adjust

ment, yes, sir. 
Q. Was there any credit to Mr. Klotz on the books of the 

partnership for that amount? 
A. No, sir, there was not. 
Q. For the additional $14,800 of salary? 
A. No, sir. 
Q. There was not? 
A. No, sir. 
Q. In keeping with good accounting practice he should 

have been allowed that $14,800 credit, shouldn't he? 
A. No, sir. 
Q. He shouldn't? 
A. No, sir. 
Q. In spite of the fact, you say that Mr. Brown has testified 

that the Government would not have allowed the partnership 
to stand, because they questioned the bona fides of it? 

A. Mr. Brown did not put that additional salary on the 
books nor did Mr. Brown credit to Mr. Klotz any additional 
salary for the year 1947. · · · 

Q. I am asking you, you have testified that you feel you 
should go back and make all these corrections, shouldn't he 

have been credited with the additional $14,800 of 
page 370 r salary? 

A. No, sir. 
Q. He shouldn't? 
.A. No, sir. 
Q. In other words, he should be charged for tax purposes 

on the $20,000.00 salarv, when he draws from the partner-· 
ship $5,200, and you tell me that would be proper accounting 
practice? 

A. No, sir, it wouldn't, because the partnership agreement 
would apply. 

Q. I am asking you would it-

Mr. Campbell: The witness is entitled to finish his answer. 
The Commissioner: He ansvvers the question and then he 

is entitled to make any· explanation which he wishes. 

Q. If a man is charged for tax purposes with $20,000 salary, 
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ivouldn't it be proper to credit him on the books for the 
$20,000 on which he has paid taxes~ 

A. No, sir. 
Q. It wouldn 'U 
A. No, sir. 
Q. YOU WOUldn 't consider that good accounting practice~ 
A. No, sir. 
Q. Let's carry it a little further. Suppose the ~alary was 

$100,000 and in the partnership agreement it was 
page 371 ~ set down at $5,000, and the profits were $100,000, 

say it was $100,000 pl·ofits, Mrs. Klotz gets one
third and Mr. Klotz would get two-thirds, if he is set up for a 
salary of $100,000, on the tax schedule, he would go in the 
hole a considerable amount of money, wouldn't he, if you 
ga.ve the credit and made the charges as you suggest? 

A. The tax rate is not one hundred per sent, so I doubt 
if he would go in the hole. 

Q. If he was charged with a salary of $100,000, bow 
much would he have left~ 

A. In 1947, I don't recall the tax tate. 
Q. You know approximately. . 
A. They have changed it. 
Q. What 'would they be now~ 
A. "\Vell on $100,000 salary, he would probably have thirty

five to forty thousand do_llars left. 
Q. So, if he had to pay tax on the $100,000 salary and only 

got two-thirds of the $100,000 as his share of the income 
he would· be exactly cfown to zero, wouldn't :)'le~ 

A. If that had been the case. 
Q. So, that c'ouldn 't have been good accounting practice, 

could iU 
A. Mr. Gibson, the only way I know to answer is this: For 

the' purpose of the financial statement and for good account
ing practice, that the partnership agreement 

page 372 ~ would control, and in this particular case no ad-
justment was made on the partnership books at 

all for the salary considered by the Internal Revenue Depart
ment in arriving at a settlem~nt for that particular year; it 
was not reflected on the books. 

Q. I am not asking you-

Mr. Campbell: Pleast let him finish. · 
The Commissioner : Let him finish. 
l\fr. Gibson: He is just rambling. Go ahead. 
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A. And in this particular case the revised Schedule X 
and the original Schedule X shows Mrs. Klotz's tax as it 
was shown on the original return. Now actually in the settle
ment-

Mr. Gibson: I am not asking about this stuff. He is going 
into something I didn't ask him at all. 

A. In the settlement the Internal Revenue charged Mrs. 
Klotz $4,847.07 for the year 1947. Now, if it is good account
ing practice, it would also be good accounting practice for 
the tax, but I don't believe it is, it is not reflected in the re
port under the certificate of the accountant, nor was it re
flected in Mr. Brown's report for that year. 

Q. Mr. Odor, ·when you made your first check of these books, 
you did go over and revise these accounts and credit Mr. Klotz 

and charge him all the way through there, didn't 
page 373 r you 7 

A. ·when you say charge or credit, do you mean 
on the books 7 

Q. In your report 7 
A. The changes a.re reflected in the report. 
Q. ·And a.11 through there it is reflected as a capital ac

count? 
A. Because the capital account is the only thing that ap

peared on the books. 
Q. Let me ask you this: Do you consider it proper ac

counting practice in the dissolution of a partnership to distri
bute the assets of the partnership in the capital a.c.count? 

A. If the p~.rtnership agreement so provides. 
Q. In the absence of any such provision in the partnership 

agreement, what would it be then 7 
A. In the absence of such a provision, I think the general 

law of the State would control. 
Q. Do you know what that is~ 
A. The State of Virginia, I couldn't tell you. 
Q. Suppose you didn't have any law on the subject 7 
A. Then, I would say it would be a matter of agreement 

between the partners. 
Q. If there was no law and no agreement, and there was no 

statute applicable to the distribution, how would an account
ant using good accounting practices distribute it? 

page 374 ~ A. In the absence of any agreement at all, you 
would probably recommend that it be distributed 

on the basis of their capital balances. 
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Q. You probably would recommend? 
A. Yes, sir, in the absence of any agreement to the con

trary. 
Q. Now, isn't it true that there is going to be a tax refund 

for the year 19571 
A. So, I understand. I understand that a joint declaration 

was filed for the year 1958, and that there is an over payment 
on the 1957 tax. 

Q. And that is not reflected in your exhibit? 
A. No, I think the joint declaration is still in effect. There 

is the question of dividing that over payment between these 
two partners. 

Q. Now Mr. Odor, very often a partnership composed of 
husband and wife treat things differently from a business 
partnership, wherein the parties are not related by blood or 
marriage. Isn't that true 1 

A. Well necessarily the same questions may not be raised 
as you go along. 

Q. Let me ask that you ans-..ver my question. 
Isn't it true that very often in a partnership, which is 

composed of husband and wife, you wouldn't have the same 
situation that you would with those of individuals, 

page 375 ~ who had no connection? 
A. In what respect? 

Q .. In resped to the actual operation of the business, the 
paying of bills and things of that nature. 

A. Well, probably not, because the husband and wife 
generally have confidence in each other. 

Q. That is right, so you don't have exactly the same actual 
set up, do you? . 

A. °"Tell, not precisely. 
Q. Now, I want to hand you what has been introduced in 

evidence by Mrs. Klotz as an exhibit of the estimated an
nual expenes at their residence at 1600 Franklin Street, and 
I think they total approximately $20,000. Now, if you take 
this exhibit that you have used here for 1957, and assuming 
all the charges to be made against Mr. Klotz and his income 
tax to be charged as you have it, he wouldn't have anything, 
would he? 

A. Well, assuming that they were actual expenditures that 
would be true. 

Q. In other ~ords, he would come out at the end of ·the 
year-

A. He would come out ab.out $500.00 short. 
Q. About $500.00 short. So assuming that those expendi-
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tures were made, unless some of these items were charged 
to Mrs. Klotz, he would be in the red 1 

page 376 ~ A. Of course; some of those items were charged 
to Mrs. Klotz, because she had a salary, she had 

some other drawings. . 
Q. Now, wait a minute, just answer my questions. 

Mr. Campbell: You won't let him answer. 
Mr. Gibson: He goes into things I am not asking him, he 

starting making suppositions. 
Mr. Campbell: You just don't like his answers. 
Mr. Gibson: No, I don't object to his answers, but it is 

purely a voluntary statement. 

Q. The items listed in your report are the only ones you 
took exception to ? 

A. The only ones charged to her that I took exception to. 
Q. You don't know of your own knowledge anything about 

the propriety of those charges, do you? 
A. No, sir. 
Q. Who instructed you to take exception to those items? 
A. At the time the engagement was undertaken, the in-

structions vvere to examine the withdrawal accounts of Mrs. 
Klotz with a view that Mrs. Klotz was to pay certain items, 
those items were food for the home, a ma.id, a gardner, her 
personal clothing, maintenance of her car, various household 
supplies, such as lineris and things of that kind. The same 

instructions were given to examine the accounts 
page 377 r with a view that he was to pay for his car, his 

personal expenses, his own clothes, furnishing 
for the children, children's education, utility bills, life in-. 
surance, and on tha.t basis the examination was made and 
exceptions to the items were taken. · , 

Q. You were instructed by the a.tforneys? 
A. Yes, sir. · 
Q. And in your report you stated, do you not, that we are 

advised by your account that numerous items have been im-
properly dia.rged? · -

A. That is correct. 
Q. So you in no way are attempting in your testimony 

to say that these charges are improperly inade1 . 
A. I would have no kno-wledge of the individual charges. 
Q. Mr. Odor, Mr. Campbell' has as~ed you quited a num

ber of questions about Mrs. Klotz being penalized. When 
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a man turns over a third of the income from his business to -
his wife that is a rather generous thing, isn't it? 

A. I guess my wife gets more than a third, Mr. Gibson, I 
think it would have to be judged in each individual case 
whether it was generous or isn't. I would ha've no way of 
knowing in this particular case. 

Q. Do you think from the total amount of charges that there 
seems to be any policy of penalizing her? 

A. I believe Mr. Campbell's questions dealt with the ques
tion of penalty with reference to the imposing 

page 378 ~ of the income taxes. 
Q. Did it appear to you from your examination 

of the books that her husband was trying to penalize her? 
A. ·vv ell, if these items were improperly charged, I would 

say he was attempting to do so. 
-Q. Based upon the entire income of these parties, do you 

think the books reflect an attempt on his part to penalize 
his wife7 

• '* * • 

A. 'With respect to what item~ 
Q. You have been over these books and you have been 

asking a.bout Mr-. Klotz penalizing his wife. I want to know, 
having been over these books, considering the -income of this 
partnership, do they reflect a. situation whereby Mr. Klotz 
was penalizing his wife ? 

A. I would say that the partnership books would not show 
that, because the partnership books are not complete ·within 
themselves with respect to all of the transactions. 

Q. They are not complete~ 
page 379 ( A. No, sir. 

Q. Then how can you make up an exhibit such 
as you have prepared, if they are not complete 7 

A. These exhibits only raise a question as to the items 
shown. 

Q. And that is as far as they go? 
A. This is as far as they go, that is as far as I have in

tended them to go. 

Mr . .Gibson: All right, that is all. 

RE-DIRECT EXAMINATION. 

By Mr. Campbell: 
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Q. You have made a list of certain items, which were 
charged against Mrs. Klotz's account on the partnership 
books, set forth in your schedules. Did you find other items 
to which you had been instructed not to take exception, such 
as charges for a maid, etc.~ 

A. Yes, there were various other items to which no excep
tion at all was taken, and they totalled a fairly substantial 
amount in the course of the whole period. 

Q. It included things like a maid and upkeep of the car~ 
A. The upkeep of the car and the cash withdrawals made 

each and every week, the latter part of the period $125.00 
a week. There was no question with respect to those items 

at all. 

pag 380 r Mr. Campbell: That is all . 

• 

page 381 r FORREST \~. BROV\TN, JR., 
recalled as a witness by complainant in rebuttal, 

deposes and says as follows: 

DIRECT EXAMINATION. 

By Mr. Gibson: 
Q. Mr. Brown, I have asked you to project through the 

period of this partnership the effect on the accounts of the 
parties of a $20,000 salary to .Alex R. Klotz in lieu of a salary 
of $5,200 per annum, and would you state what that would 
be~ 

Mr. Campbell: May we note an objection as being im
material. 

The Commissioner: The objection is noted. 

A. For the ~leven years, 1947 through 1957, it would in
crease the share of income of Alex Klotz in the amount of 
$54,266.63. 

Q. And that would be charged against Frances Klotz 's 
account~ 

A. That is correct.·· 
Q. Now, Mr. Brown, was there any credit on the books of 

the c.ompany given to Mr. Klotz for the addition.a.I $14,800 
on which he was required to pay income tax in 19471 
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A. No, there was no credit given on the books. 
Q. Now, Mr. Brown, was there a ruling by the Internal 

Revenue in 1954 ;:is to the method of allocating income taxes? 
A. There was a ruling in respect to the alloca

page 382 ~ tion of tax in respect to shares of joint taxes to be 
shown on Estate Tax Returns in respect to de

cedents' share ·of the joint tax liability. 
Q. And what formula did t~e rule set up? 

Mr. Campbell: We object as having no bearing on income 
tax. · · 

The Commsisioner:. As I understand it you are speaking 
of a rule of the Tax Department~ 

A. It is a rule in respect to the amount of Federal Income 
tax of a decedent, which should appear as an asset on an 
Estate Tax Return. 

Q. \iVhat was that ruling, Mr. Brown~ 
A. The basis of that determination would be that the share, 

the decedent's share of the joint income tax should be the 
proportion of the total tax that the decedents tax up to date 
of death bears to total income. 

Q. That was where a joint return was filed~ 
A. That is correct. 
Q. If you used the same formula in this present case, 

would there be . any material difference in the amounts 
charged to the respective parties for income taxes~ 

Mi. Campbell: May we note our objection to this whole 
line of testimony on the same basis, that it is irrelevant to 
this case. 

page 383 .r A. There would be some change in the alloca-
tion based on the proportionate income of each. 

The total income of Mr. Klotz inchlded in the joint return 
being about 691/2 per cent of the total income on the joint 
returns. · 

Q~ What would be the total ,effect on the :figures that you 
have used here in your exhibits as to . the amount charged 
to the ;respective partie.s ~ Would that affect it~ . . 

A. It would affect the amounts as allocated on the books. 
Q. To what extent, that is what I mean~-
A. I cannot give you that figure. 

·,Q. Would it make any substantial differe11.ce~ 
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A. It would probably make a difference of about several 
thousand dollars. 

Q. About several thousand dollars 7 
A. Yes, sir. 

• • 

A. Copy-Teste: 

• 

H. G. TURNER, Clerk. 
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