


I , IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND.

Record No. 5162

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Thursday
the 3rd day of March, 1960,

WILLIAM V. PHILLIPS, * Plaintiff in Error,
agaimst

COMMONWEALTH OF VIRGINIA, Defendant in Error.
From the Circuit Court of Washington County

Upon the petition of William V. Phillips a writ of error
and supersedeas is awarded him to a judgment rendered by
the Circuit Court of Washington County on the 9th day of-
October, 1959, in a prosecution by the Commonwealth against
the said. petitioner for a felony, but said supersedeas; however,
is not to dperate to discharge the petitioner from custody, if
in custody, or to release his bond if out on bail.
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VIRGINIA: ‘

In the Supr reme Court of Appeals- held at the Supreme
‘Court of Appeals Building in the City of Richmond on Thu1 S-
day the 3rd day of Mar ch 1960.

CHARLES R. CAMPBELL,  Plaintiff in Error,

against

COMMONWEALTH OF VIRGINIA, Defendant in Error.

From the Circuit Court of Washington County

Upon the petltlon of Charles R. Campbell a writ of error
and supersedeas is awarded him to a judgment rendered by
the Circuit Court of Washington County on the 9th day of
October, 1959, in a prosecution by the Commonwealth against
" the said petitioner for a felony; but said supersedeas, how-
ever, is not to operate to discharge the petitioner from cus-
tody, if in custody, or to release his bond if out on bail.
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" INSTRUCTION NO. 1.

The Court instructs the jury that the defendant is pre-
sumed to be innocent until his guilt is established by the
evidence beyond all reasonable doubt. It is not sufficient that
his guilt is probable only, or'even more probable than his inno-
cence, nor can the defendant be convieted on mere suspicion.
No amount of suspicion, however strong, will warrant his
conviction. But in order to convict, the evidence of guilt
must be so strong that there can he no theory from the evi-
dence consistent with his innocence.

Granted.

page 10}

INSTRUCTION NO. 3.

The Court instructs the jury that in order to conviet the
accused of the erime alleged in the indietment every material
fact necessary to constitute such erime must be proved beyond
a reasonable doubt, and if the jury have a reasonable doubt
upon a material fact or element necessary to constitute the
crime it is their duty to give the defendant the benefit of such
doubt and aequit him.

Granted.

page 11 }

INSTRUCTION NO. 5.

The Court instruets the Jury, that the oral and written
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statements of the defendant, Campbell, made to the police
officers, do not counstitute admissable evidence against the de-
fendant, Phillips, and cannot be considered by the jury in de-
termining Phillips’ guilt or inuocence in this case.

Granted.

page 12} INSTRUCTION NO. 2.

The Court instruets the jury that in a criminal case ad-
missions and confessions of the accused are admitted with
caution, and the Court tells the jury that it is their province
to consider all the circumstances under which the alleged
confessions were made, and determine their exact nature, 1m-
port and meaning.

Refused.
T. L. H.

page 13 INSTRUCTION NO. 4.

The Court instructs the jury that the establishment by
evidence of the fact that the defendant is of good character,
taken in connection with all other evidence in the case, may
generate a reasonable doubt in the minds of the jury as to the
euilt of the defendant, and if the jury believe from the evi-
dence that such good character of the defendant has been
established, and if such reasonable doubt is thereby raised,
then such doubt must be given in favor of the defendant and
they must acquit him.

Refused.
T. L. H.

page 15 }

Circuit Court of the Cbunty of Washington, on \Vednesday.
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the seventh day of October, in the year of our Lord, nineteen
hundred and fifty-nine.

Present: The Honorable Thomas L. Hutton, Judge.
Commonwealth of Virginia,
v.
William V. thillips. 7
Commonwealth of Virginia,
v. ,
Charles R. Campbell. ‘ !

This day came the Attorney for the Commonwealth, George
M. Warren, Attorney for the defendant Charles R. Campbell,
E. S. Sheffey, Attorney for the defendant, William V. Phillips,
the court reporter who was sworn accordmg to law, and came:
also the defendant Charles R. Campbell in custody of the
sheriff of Washington County, and the defendant, William V.
Phillips appeared in obedience to his recognizance, and the’
Attorney for the Commonwealth and the defendants by their
attorneys announced that they were ready for trial at this
time, and by agreement it is ordered that these two cases be
tried together;

Theleupon the defendants were arraigned, and upon their
arraignments each entered in person a plea of not guilty to
the indietment against them for sodomy and the court ordered
the venire summoned by the Clerk of this court according
to law for the trial of eriminal cases at this term to be used
for the trial of the defendants in these two cases, and twentv
persons from said venire appeared in court and were sworn
and examined according to law and were found to be free
from all exceptions and qualified in all respects to serve as
jurors in these two cases; the Attorney for the Common-
wealth and the defendants by their attorneys each struck off
four persons from said panel alternately, the Attorney for the
Commonwealth beginning, the remaining twelve, to-wit: Ray-
mond E. Harris, William A. Atkins, H. C. Kiser, Jr., Harlow

W. Johnson, Preston Miller, George V. Thomas,
page 16 } J. Bruce Hyatt, Rov Duncan, V. I. Helton. H. C.
McFaddin, C. M. Ringley, and J. Mack Ryburn
constituted the jury for the trial of the defendants in these
two cases, who were further sworn as required by law to try
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the issue in these cases, and the attorneys made their opening
statements and the Commonwealth introduced its evidence
and rested its case, at which time both the defendants, Charles
R. Campbell and William V. Phillips moved the court to strike
the evidence of the Commonwealth on the grounds which were
dictated to the Court reporter and made a part of the steno-
graphic record herein, which motion the court denied, and the
defendants, by counsel, excepted; and the defendants intro-
duced their evidence and rested their case, at which time the
defendants, Charles R. Campbell and William V. Phillips
renewed their motions to strike the evidence of the Common-
wealth on the grounds which were previously assigned, which
motion the court denied, and the defendants, by counsel, ex-
cepted, and after hearing the instructions of the court and
arguments of counsel the jurors retired to their room to con-
‘sider their verdict, and after some time returned into court
having found the following verdict:

““We the Jury find the defendant, Wm. V. Phillips Guilty
as charged in the indictment and fix his punishment at 2 years
in the State Penat.

J. MACK RYBURN, Foreman.”’

‘“We the Jury, find the defenda.nt Chas. R. Campbell Guilty
as charged in the indictment and fix his punishment at 2 years
in the State Penat.

J. MACK RYBURN, Foreman.”’

Thereupon, the defendants, by counsel moved the court to
set aside the verdicts of the jury in both cases as being con-
trary to the law and the evidence and without evidence to
support them, and on the further grounds which were dictated
to the court 1eporte1 and made a part of the stenographic
record herein, which motion the court takes under advisement
until a later date and the defendants are remanded to jail.

Circuit Court of the Countv of Washington. on Fridav, the
ninth dav of Octobel in the year of our Lord, nineteen hun-
dred and fifty-nine.
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Present: The Honorable Thomas L. Hutton, Judge.
Commonwealth of Virginia,
v.

William V. Phillips.

Commonwealth of Virginia,
V.

Charles R. Campbell,

This day came again the Attorney for the Commonwealth,
George M. Warren, Jr., Attorney for the defendant Charles
R. Campbell, E. S. Sheffey, Attorney for the defendant,
William V. Phillips, the court reporter, and came also the
defendant, Charles R. Campbell, in custody of the Sheriff
of Washmgton County, and the defendant, William V. Phil-
lips, appeared in obedience to his reeognizance. And it ap-
pearing to the court that the defendants were regularly tried
by a jury upon their plea of not guilty to the indictment
against each of them for sodomy on the 7th day of October,
1959, and the jury having found the defendants guilty as
charged and fixed the punishment of each of the defendants
at two years in the State Penitentiary, and the defendants, by
counsel, having moved the court to set aside the verdict of
the jury and grant each of the defendants a new trial, which
motion the court took under advisement until this time.
Thereupon, the Court heard arguments of counsel on said
motion, and having maturely considered the same is of the
opinion to, and doth hereby deny the same, and the defend-
ants, by counsel, excepted. Thereupon, it was demanded of
the defendant, Charles R. Campbell, if anything he knew or
had to say why the court should not sentence him according to
law, and nothing being said or offered in delay of judgment,
it is ordered by the court that the defendant, Charles R.
Campbell, be, and he is hereby sentenced to serve
page 18 } a term of two years in the State Penitentiary and
pay the costs of this prosecution; and it was like-
wise demanded of thé defendant, William V. Phillips, if any-
thing he knew or had to say why the court should not sentence
him according to law, and nothing being said or offered in
delay of judgment, it is ordered that the defendant, William
V. Phillips, be, and he is hereby sentenced to serve a term
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of two years in the State Penitentiary, and pay the costs of
this prosecution.

Bach of the defendants having indicated to the court their
intention of applying to the Supreme Court of Appeals of
Virginia for a writ of error herein, it is ordered that execu-
tion of each of the two year sentences herein imposed be sus-
pended for a period of sixty days from this date, and the de-
fendants having moved the court to allow each of them to re-
main at large on bond, which motion was denied, and the de-
fendants were remanded to jail.

*  J * * L

page 19}

Commonwealth of Virginia,
v.
William V. Phillips.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

Notice is hereby given of the intentions of defendant,
William V. Phillips, to apply to the Supreme Court of Ap-
peals of Virginia for an appeal from the order of the Circuit
Court of Washington County, Virginia, on the 9th day of
October, 1959, overruling defendant’s motion to set aside the
verdict and entermg final judgment against this defendant
in accordance with the jury verdict of Octobe1 1959

ASSIGNMENTS OF ERROR.

1. The Court erred in not granting defendant’s motion to
strike the evidence made at the conclusion of the Common-
wealth’s evidence and renewed at the conclusion of all of the
evidence.

2. The Court erred in overruling defendant’s motion to set
aside the jury verdict against him and discharging him from
custody.

3. The verdict is contrary to the law and the evidence and
without admissahle evidence to support it, and the Common-
wealth wholly failed to hear the hurden of proof of the charge
against this defendant.

4. The Court erred in refusing to grant defendant’s re-
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quested Instruction No. 2 on the effect of the admissability
of the alleged confession and in refusmg to grant defendant’s

requested instruction No. 4 concerning the effect of the evi-
dence of good character of the defendant.

5. The Court erred in overruling defendant’s objection to
the Commonwealth’s exceeding the scope of direct examina-
tion of Mrs. ‘William V. Phillips in his eross examination of

her.
page 20 4 6. The Court erred in overruling defendant’s ob-
jection to the Commonwealth’s statements and
questions concerning proceedings at a preliminary hearing
where the defendant was a witness, and in denying defend-
ant’s motion that the jury be instructed to disregard said
statements and questions,

WILLIAM V. PHILLIPS
By Counsel.

E. SUMMERS SHEFFEY
Counsel for Defendant
188 East Main Street
Abingdon, Virginia.

Filed Nov. 20, 1959.
C. N. BOOTH, Clerk.
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page 4 } Com,,

V.

Campbell.
INSTRUCTION NO. 1-B.

The Court instructs the Jury, that the oral and written
statements of the defendant, Phillips, made to the police
officers, do not constitute admissable evidence against the
defendant, Camphell, and cannot he considered by the jury
in determining Campbell’s guilt or innocence in this case. -

Granted.

T. L. H.
page 6 }

Virginia:

Circuit Court of the County of Washington, on Wednesday,
the seventh day of October, in the year of our Lord, nineteen
hundred and fifty-nine, .

Present: The Honorable Thomas L. Hutton, Judge.
Commonwealth of Virginia, |

.
William V. Phillips.
Commonwealth of Virginia,

V.

Charles R. Campbell.
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This day came the Attorney for the Commonwealth, George
M. Warren, Attorney for the defendant Charles R. Campbell,
E. S. Sheffey, Attorney for the defendant, William V. Phillips,
the court reporter who was sworn according to law, and came
also the defendant Charles R. Campbell in custody of the
sheriff of Washington County, and the defendant, William
V. Phillips appeared in obedience to his recognizance, and the
Attorney for the Commonwealth and the defendants by their
attorneys announced that they were ready for trial at this
time, and by agreement it is ordered that these two cases be
t11ed together;

Thereupon, the defendants were anawned and upon their
arraignments each entered in person a plea of 1ot guilty to the
indictment against them for sodomy and the court ordered
the venire summoned by the Clerk of this court according to
law for the trial of criminal cases at this term to be used for
the trial of the defendants in these two cases, and twenty
persons from said venire appeared in court and were swoin
and examined according to law and were found to he free from
all exceptions and qualified in all respects to serve as jurors
in these two cases; the Attorney for the Commonwealth and
the defendants by their attorneys each struck off four persons
from said panel alternately, the Attorney for the Common-
wealth heginning, the 1emaming‘ twelve, to-wit: Raymond
E. Harris, W]lham A. Atkins, H. C. Kiser, Jr., Harlow W,

Johnson, Preston Miller, George V. Thomas, J.
page 7 } Bruce Hyatt, Roy Duncan, V. L. Helton, H. . Mec-

Faddin, C. M. Ringley, and J. Mack Ryburn con-
stituted the jury for the trial of the defendants in these two
cases, who were further sworn as required by law to try the
issue in these cases, and the attormeys made their opening
statements and the Commonwealth introduced its evidence
and rested its case, at which time both the defendants, Charles
R. Campbell and William V., Phillips moved the court to
strike the evidence of the Commonwealth on the grounds which
were dictated to the Court reporter and made a part of the
stenographic record herein, which motion the court denied,
and the defendants, by counse] excepted; and the defendants
introduced their eVldence and les’red their case, at which time
the defendants, Charles R. Campbell and William V. Phillips
renewed their motions to strike the evidence of the Common-
wealth on the grounds which were previously assigned, which
motion the court denied, and the defendants, by oounsol ex-
cepted, and after ]leallllf" the instructions of the court and
arguments of counsel ’rhe jurors retired to their room to con-
sider their verdiet, and after some time returned into comrt
having found the following verdict:
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““We the Jury find the defendant, Wm. V. Phillips guilty
as charged in the indictment and fix hls punishment at 2 vears
in the State Penat.

» J. MACK RYBURN, Foreman.”’
‘“We the Jury, find the defendant, Chas R. Campbell guilty
as charged in the indictment and fix his punishment at 2
years in the State Penat,
 J. MACK RYBURN, Foreman.”’
Thereupon, the defendants, by counsel moved the court
to set aside the verdicts of the jury in both cases as being
contrary to the law and the evidence and without evidence to
support them, and on the further grounds which were dictated
to the court reporter and made a part of the stenographic

record herein, which motion the court takes under advisement
until a later date; and the defendants are remanded to jail.

\ page 8}

Virginia:

Cireuit Court of the County of Washington, on Friday, the
ninth day of October, in the vear of our L01d nineteen hun-
dred and fifty-nine.

Present: The Honorable Thomas T.. Hutton, Judge.
Commonwealth of Virginia,

.
William V. Phillips.
Commonwealth of Virginia,

.

Charles R. Campbell.
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This day came again the Attorney for the Commonwealth,
George M. Warren, Jr., Attorney for the defendant Charles
R. Campbell, E. S. Sheffey, Attorney for the defendant,
William V. Phillips, the court reporter, and came also the
defendaint, Charles R. Campbell, in custody of the Sheriff of
Washington County, and the defendant, William V. Phillips,
appeared in obedience to his recognizance. And it appearing
to the court that the defendants were regularly tried by a
jury upon their plea of not guilty to the indictment against
each of them for sodomy on the 7th day of October, 1959, and
the jury having found the defendants guilty as charged and
fixed the punishment of each of the defendants at two years
in the State Penitentiary, and the defendants, by counsel,
having moved the court to set aside the verdict of the jury and
grant each of the defendants a new trial, which motion the
court took under advisement until this time.

Thereupon, the Court heard arguments of counsel on said
motion, and having maturely considered the same is of the
opinion to, and doth hereby deny the same, and the defendants,
by counsel, excepted. Thereupon, it was demanded of the
defendant, Charles R. Campbell, if anything he knew or had
to say why the court should not sentence him according to
law, and nothing being said or offered in delay of judement,
it is ordered by the court that the defendant, Charles R.

Campbell, be, and he is hereby sentenced to serve
page 9} a term of two years in the State Penitentiary and

pay the costs of this prosecution: and it was like-
wise demanded of the defendant, William V. Phillips, if any-
thing he knew or had to say why the court should not sentence
him according to law, and nothing .being said or offered in
delay of judgment, it is ordered that the defendant, William
V. Phillips, he, and he is hereby sentenced to serve a term of
two years in the State Penitentiary, and pay the costs of this
prosecution.

Fach of the defendants having indicated to the court their
intention of applying to the Supreme Court of Appeals of Vir-
ginia for a writ of error herein, it is ordered that execution
of each of the two vear sentences herein imposed he suspended
for a period of sixty days from this date. and the defendants
having moved the court to allow each of them to remain at
large on bond, which motion was denied, and the defendants
were remanded to jail.

page 10}
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Commonwealth of Virginié.,
v,
Charles R. Campbell. |
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

Notice is hereby given of the intention of the defendant,
Charles R. Campbell, to apply to the Supreme Court of Ap-
peals of Virginia for an appeal from the order of the Circuit
Court of Washington County, Virginia, of the 9th day of
October, 1959, overruling defendant’s motion to set aside the
verdiet and entermﬂ final judgment against this defendant in
accordance with the jury verdict of October 7, 1959. Said
appeal will be based upon the following:

ASSIGNMENTS OF ERROR.

/

1. The Court erred in not granting defendant’s motions

to strike the evidence made at the conclusion of the Com-

monwealth’s evidence and renewed at the conclusmn of all

of the evidence.

2. The Court erred in overruling defendant s motion to set

aside the jury verdict against him and discharge him from
custody.

page 11 } 3. The verdict was contraly to the law and the
evidence and without admissable evidence to sup-

port it, and the Commonwealth wholly failed to bear the bur-

den of proof of the charge against this defendant.

CHARLES R. CAMPBELL
By Counsel.

GEO. M. WARREN, JR.
714 Reynolds Arcade Building
Bristol, Virginia.
Attorney for Charles R. Campbell.

Filed November 11, 1959.

C. N. BOOTH, Clerk.
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Charles R. Campbell v. Commonwealth of Virgiunia

Records Nos. 5162 and 5163

Virginia:
Circuit Court of Washington County.
Commonwealth of Virginia,
v.
William V. Phillips.
Commonwealth of Virginia,
.
Charles R. Campbell.
Appearances: Volney Campbell, Esq., Abingdon, Virginia
Commonwealth Attorney.
Elmo S.* Sheffey, Esq., Abingdon, Virginia, Counsel for
Phillips.

George M. Warren, Jr., Esq., Bristol, Virginia, Counsel for
Campbell.

page 3+ The following cases came on to be heard on this
. the 7th day of October, 1959 before the Honorable
T. L. Hutton, Judge of the Circuit Court of Washington
Connty, and a jury of twelve.
The court reporter was duly sworn.
The indictments were read and a plea of not guilty was
entered by both defendants.

Mr. Sheffey: If it please the Court, I would like to register
an obhjection to the remarks of the Court insofar as his state-
ment as to the nature of the case.

The Court: It is a sodomy case, Mr. Sheffey. You know
what it is as well as I do. I am not indicating anything about
the guilt or innocence of the prisoners, just the language
that will be used in this case or a rape case. There are a
number of ladies present in the courtroom. If they want fo
stay, they are welcome. Certainly I haven’t indicated to the
gentlemen of the jury about the guilt or innocence of the
parties and don’t intend to do so. I don’t see how anvbody
could be prejudiced by the remarks. T
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page 4} (Thereupon the jury panel was qualified by the
Court.) -

Mr. Sheffey: Has anyone of you gentlemen ever worked
for a law enforcement agency, military service, United States
Government, state or local? :

The Court: The Court rules that is not pertinent. Pro-
ceed with the next question.

Mr. Sheffey: That is all the questions I have,.

The Court: Mr. Warren?

Mr. Warren: 1 don’t have any questions.

Before Mr. Campbell begins on that list, may we see you
about a matter in chambers? In faect, it has just come to our
attention.

The Court: Is there any motion to be made?

Mr. Warren: Yes, sir.

The Court: All right, let’s retire to chambers.

(Thereupon, the Court, counsel and defendants retired to
chambers where the following proceedings were had.)

Mr. Warren: It has just come to our attention here—I
am not sure whether Mr. Booth called his name or not, but
I am told that he did. Mr. Scott Mitchell, Jr. is on that jury

panel and I understand that he is a state employee,
page 5 } that he is a deputy game warden. I don’t even know

the gentleman, have no personal objection to him
because I have no knowledge of him. He is apparently a law
enforcement officer of the state.

The Court: Suppose he is. '

Mr. Warren: I think that is disqualifying. The Common-
wealth is a party to this proceeding.

The Court: I work for the Commonwealth and Mr. Camp-
bell works for the Commonwealth. ,

Mr. Warren: You may be paid by it, but I think you work
for us all.

I don’t want to embarrass ’fhe gentleman. T have no ner-
sonal prejudice against him whatever. Have never met him
to my knowledge. 1 don’t think Mr. Sheﬂ"ey has either,

Mr. Sheffey: No, I haven’t.

The Court: T don’t think it disqualifies him.

Mr. Warren: All right, sir. _ .

The Court: We have some more out there. I want you to
have a wholly fair trial.

Mr, Campbell: I don’t know whether he is deputy or part
time. .

The Court: They all answered the questions on their voir
dire. 1 think he is qualified, Mr. Warren.



William V. Phillips v. Commonwealth of Virginia 19
Charles R. Campbell v. Commonwealth of Virginia

Do you have any others?
page 6 }  The Clerk: Yes, I have six others.
Mr. Sheffey: I would like to have another one.
The Court: You have your strikes. You can cut him off,
if you don’t want him.
Mr. Sheffey: We would like to use the other strikes, your
_Honor.
The Court: I am going to overrule your motion. He is
qualified.
Mr. Warren: - Exception.

(Thereupon, the Court, counsel and defendants returned
to the open courtroom where the following proceedings were
had.)

The Court: Mr. Scott Mitchell, will you stand aside. I
believe you are employed by the state part time.

(Thereupon, the juror was excused and another juror called
and qualified. Strikes were made by counsel for Common-
wealth and Defendants, and a jury of 12 was duly sworn.)

(After a short recess, witnesses were called and excluded
under the rule.)

(Thereupon, opening statements were made and the follow-
ing objections interposed.)

page 7+ Mr. Campbell: * * * Phillips came back to the
Police Department voluntarily either the following
day after he had been there the first time or the second day
thereafter, very nervous and upset, came back voluntarily—
he was not sent for—and I believe possibly his wife was with
him. I don’t know, but she is not a party to this case. Came
back there and said that he had not given the entire story
when he made his report of his stolen automobile, or the
automobile that hadn’t been returned. Then in all vivid
frankness, gentlemen, he told Officer Norman Smith of the
Bristol Police Department and Captain Newton Roark of
the Bristol Police Department all of the sordid details of
what had transpired that night when these two men were out
together in Washington County.
Mr. Warren: If your Honor please, I move to strike that
portion of the Commonwealth Attorney’s opening statement
as to the defendant Campbell and ask the Court to instruet
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the jury to disregard it as to the guilt or innocence of the de-
fendant Campbell.

The Court: In other words, it will be hearsay as to him?

Mr. Warren: Yes.

The Court: T think we can take care of that, Mr.
page 8 } .Warren, on final instructions to the jury at the
proper staoe I will deny your motion at this stage.

Mr. Warren: Save exception.

The Court: You are trying two cases, as I told you, gentle-
men of the jury. Please bear in mind the two verdicts to be
rendered. Some evidence may be introduced as to one that
doesn’t fit the other, or vice versa. Bear in mind that you are
trying two distinect cases, please.

Now proceed.

Mr. Campbell: The defendant Phillips made a full state-
ment there as to what had transpired on that night. He made
first an oral statement, the officers previously havmo warned
him, when they saw that possibly he was iner 1mlnat1ncr him-
self of his rights, that he did not have to make a statement.
They will testify that he was fully warned about any state-
ment that he might make; that he did make a free and volun-
tary statement which was reduced to writing and will be in-
troduced in this case, gentlemen, signed by him and initialed
by him on each page. That statement tells everything that
happened. It will have to be presented to you 0entlemen,
regardless of the disgusting facts that it presents.

Mr. Warren: If your HOIlOl please, I am going to have to

objeect to that comment by the Commonwealth Attor-
page 9} ney as to his own opinion or evaluation of the facts.
The Court: All right, proceed. Objection 1is

overruled.

Mr. Warren: Save exception.

Mr. Sheffey: I would like to register an objection on the
ground that the Commonwealth has commented on evidence
the legality of which has not been determined by this Court.

The Court: We will attend to that. Go ahead. State the
facts and leave out any argument at this stage.

Mr. Campbell: Yes, vour Honor. I apologize if I seem to
be arguing.

(Thereupon the opening statements were completed by
‘counsel.)

The Court: Call vour first witness.
Mr. Campbell: It was indicated possibly there will be other
witnesses for the defendants.
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Officer Norman Smith

The Court: Any other w1tnesses in the coultloom will
follow the sheriff.

The people in the audience—I want you to be quiet and I
don’t want any commotion or langhter or anything like that. -
Conduct yourselves, please, in a quiet and respeect-

page 10 } ful manner.
Mr. Sheriff, T am going to ask you to-be car eful
that that order is calned out, please, sir. .
You may proceed.

T

OFFICER NORMAN SMITH,
having been duly sworn, was examined-and testified as follows:

DIRECT EXAMINATION.

By Mr. Campbell: '

Q. State your name and oﬁ‘imal pos1’r1on please, sir.

A Norman Smith, police officer, Bristol, Virginia.

Q. Mr. Smith, how long: have you been a membe1 of the
“Police Department of antol“l

A. Nine years this month. :

Q. Were you working as an oﬁ"lcel in the Bristol Police: De-
partment on the 4th through the 7th of August of.this year 2y

A. T was.

Q. Did a gentleman by the name of Wllham J. Phl}hps,

one of the defendan’rs in this case, come to the Police- Depalt-
ment? :

A. He did.

Q. Do you recall the day and hour when he first came fhe1 e,
sir?

: A. Tt was on August 7, applommately ' nme
page 11} o’clock. It was on a Fndas7
Q. What was his purpose in coming to the Police
Department at that time, acecording to the statement? -

A. He had made a sfatement about his car heing missing’
and he came back to olve another statement ahout }]IS auto-
mobile.

Q. When did he first report his car as missing?

A. T think that was August 6 he reported. :

Q. Was that complamt made to you or another ofﬁcel {he
first one?

A. . Made to another officer. '

Q. On the Tth of August when he came back fo the Police
Department, what was his purpose in coming that time?
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A. Well, he came in with his wife—

The Court: Gentlemen, let’s follow this through. I under-
stand, but call names instead of saying ‘‘he’’ every time.
You have two men. Make it certain which one you are talking
-about. :

By Mr, Campbell:

Q. We are at this time talking of the defendant VVllham
Phillips, is that correct? ;

A. Yes, sir.

The Court: Carry that in mind throughout.

By Mr. Campbell: '
Q. What statement or report did Phillips make to you on
that occasion, the 7th of August?
page 12} A, Well, I talked to Mr. Phillips and the officers
and he gave me a statement stating that the first .
statement he made about his automobile was incorrect.

Mr. Sheffey: I object, your Honor.

The Court: We are not trying him for the automoblle Go.
ahead. -
~Mr. Sheffey: Exception.

A. He wanted to give a correet statement of what Iiap-
pened.

By Mr. Campbell:

Q. Did he give such a statement?

A. Yes, he did.

Q. To whom did he give that statement?

A. Captain Roark and myself.

Q. Prior to his making a statement, was he fully warned
of his rights?

A. He was.

Q. Who warned him of his rights?

A. T did, sir.

Q. Adv1se the Court and jury, if you will, Just exactly
what you told him.

A. T advised Mr. Phillips that he didn’t have to make a
statement, and any statement he did make may be used in a
court of law against him and he was entitled to an-attorney,
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if he wished one. I asked him if he still wanted to
page 13 } make the statement and he stated that he did.
Q. Did he first make an oral statement to you or
a written statement? 4
He made an oral statement.
In your and Captain Roark’s presence?
. Yes.
Was his statement then reduced to writing?
. It was.
By whom?
. By myself.
. Was that statement read to him or did he read that
tten statement then?
A I wrote the statement in his plesence and then it was
read to him and he read it.
Q. Did he sign that statement?
A. He did, sir.

S orororor

r. Campbell: If the Court please, we would like at this
tnne to introduce the statement.

Mr. Sheffey: I would like to cross examine the witness
as to the admissibility of this statement, your Honor.

The Court: On what theory?

Mr. Sheffey: On the way it was obtained, your
page 14 } Honor.

The Court: Well, he says it was a free and
voluntary statement.

Mr. Sheffey: I am sure more transpired than what the
witness— :

The Court: T don’t know whether it did or not.

Mr. Sheffey: That is what I would like to find out, your
Honor.

The Court: I think unless yvou can aver that you can show
you have reasonable ground to show that the statement was
ohtained through duress or threats and not a voluntary state- -
ment—

Mr. Sheffey: I have no way of knowing without examining
the witness. v

The Court: Overruled.

Mr. Sheffey: Exception. _

Mr. Warren: On behalf of the defendant Phillips we oh-
ject to the. introduction of the statement at all.

The Court: You mean the defendant Campbell. _

Mr. Warren: Campbell, ves, sit. On his behalf, if the
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Court overrules our objection. and allows the statement to be

introduced, then we ask the.Court to instruect the jury that

the statement has absolutely no weight, bearing or probative, .
value of any kind on the case of Campbell "

page 15} The Court: Let’s go along and I will see what to
tell the jury.

I will say this, gentlemen of the jury, the ‘statement of this
man here, Phllhps is not Campbell speaking, and can’t bind
Campbell, unless under certain conditions and circumstances,
but an ordinary statement by Phillips is no evidence aoalnst
Campbell. T will ecover that more completely after Whlle

In other words, you.are correct in your assumption, Mr.
Warren, that the evidence of what Phﬂhps said under the
usual cond1t1ons is not ev1dence against Campbell.

Mr. Warren: Yes, sir.

The Court: I will so instruet the jury at the ploper time..

Let’s get along. o ,

Mr. Warren: All right, sir. :

Mr. Campbell: The Cou1t will permit the 1nt10duct10n of
the statement? . ,

The Court: Yes.

Have you seen the statement? :

Mr. Sheffey: I would like to see it again.

The Court: Have you seen it?

Mr. Sheffey: I saw it a couple of months ago.
page 16 } T would like to see it agam

(Counsel examined statement.)

The Court: Let’s expedite thines as reasonably fast as
possible, gentlemen. Let’s don’t take too much time. If vou
are familiar with the statement, okay. If you are not, that is
a different story.

Were there any threats, intimidation, or dul ess used against
this man to obtain this statement”l

The Witness: No, sir.

The Court: Was it a free and voluntary statement"l

The Witness: Yes.

The Court: OFf his own own free will and accord?

The Witness: Yes.

The Court: After you told him what youn just stated you
did tell him? ,

The Witness: Yes, sir.

The Court: I am going to permit the introduetion of the
statement then. .
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Mr, Sheffey Your Honor, I would like to register fmthel
objection to admission of thls statement on the ground that
although the witness testified that the defendant Phﬂhps was
fully advised as to his rights and advised that the statement

could be used against him, I have no way of know-
page 17 t ing, being refused to have the privilege of cross

examining him, whether the witness told the de-
fendant Phillips that this statement could be used against him
insofar as the reporting, of making a false report as to a
stolen vehicle, or in just what respect it could be used against
him.

The Court: You hea.rd what the witness aid. 1 asked him
if he made any threats, used duress, or violence or intimida-
tion and he said no.

Gentlemen of the jury, step out there just a minute.

(Thereupon, the jury retired from the open courtroom.)

The Court: Gentlemen, out of the presence of the jury—I
want to get along. I want to give you the opportunity to pro-
tect your interests, but let’s not offer these objections unless
they are meritorious. Let’s don’t take up too much time in
this argument.

1 w111 permit you to examine this officer out of the presence
of the jury. Proceed expeditiously. We are taking too much
time.

:CROSS EXAMINATION.

By Mr. Sheffey:
Q. In advising the accused, Phillips, of his rights and the
fact that this statement might be used against him,
page 18 } what did you have in mind? What did you give
Phillips to understand?

The Court: Nohody can answer that, Mr. Sheffev. Just
ask him what he said.

Bv Mr. Sheffey:

Q. What did you say, sir?

A. I just advised him that anvthing he may make in the
statement could be used against him, if he wanted to 2o ahead
and make his statement.

Q. Did von indicate to him that he had better make some
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kind of statement to you before you could get h1s car back?
" A. No, sir.

Q. You never made that statement?

A. No, sir.

Q. Did you tell him that if he didn’t make some kind of
stategnent he was going to be in, trouble for makmv a false
report of a stolen vehicle?

A. No, sir, I did not.

Q. Did you tell him that the making of such a false report
was a violation of the laws of the Commonwealth of Vir-
ginia?

A. 1did not, no, sir.

Q. Did anybody else in your presence?

A. Not in my presence, no, sir. _
page 19} Q. Did they of your own knowledge“l
A. Sir? :

Q. Do you know whether anyone told him that or not at the
Police Department? .

A. No, sir.

The Court: ‘“Anyone’’ might have been his half-brother.
Be more definite.

By Mr. Sheffey:

Q. Do you know whether any pohce officer made that state-
ment to him?

A. No, sir.

Q. You do not know?

A. No, sir. :

The Court: Anything further, please, sir?
Mr. Sheffey: No, sir.
The Court: All rlght bring the jury back ~

(Thereupon, the jury returned to the open courtrobm.)

The Court: Now proceed.

FURTHER DIRECT EXAMINATION.

By Mr. Campbell:

Q. May I ask one further questlon before we get into
this?

On the occasion that Mr. Phllhps came back on the 7th
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day of August, did he come to the Police Depart-
page 20 } ment voluntarily or was he sent for? How did
: he happen to come?
A. He came voluntarily.
Q. All right. I hand you here what purports to be a state--
ment on four pages of yellow sheets and ask if you will
identify that to the Court and jury, please, sir.

A. (Witness examined papers.) Yes, sir.

Q. Is that statement written in your own handwriting?

A. Yes, sir. .

Q. By whom is it signed?

A. Signed by Mr. Phillips and Captain Roark and my-
self. :

Q. Did the defendant Phillips sign each and every page of
it?

A. Yes, sir.

Q. After it had been read back to him?

A. Yes, sir.

Q: T believe it will show yvon and Captain Roark initialed

the individual pages?

A. Yes, sir.

Q. Start at the beginning, if you will, please, and read that
statement to the jury so thev can hear it.

A. ‘““August 7, 1959. I, William Vale Phillips. age 37, ad-
dress Route 1, Box 28, Narrows. Virginia, make the following
statement to Captain Roark and Officer Smith, who are mem-

bers of the Bristol, Virginia Police Department.
page 21 } I make this statement free and voluntarv without

promises or threats made toward me. T have also
been advised that I do not have to make a statement and any
statement that I do make may be used in a court of law
against me. I also have been advised I may have an attorney
if T wish.

“On Aug. 6, 1959 at approx. 9:40 A. M. I reported to Cap-
tain Roark that I had let a boy who stated his name was
Chuck Davis have my car to go home in but this was not how it
happened. The true is that on Tuesday night Aug. 4, around
10:45 P. M. T was sitting in my car at the F-M Cafe when this
boy walked up to mv car and we hegan to talk ahout one
thing another, when this boy stated he had to go up to the Va.
Drive Inn to see his brother, and I told him I would drive
him up to the Drive Inn and we would have a cup of coffee.
I drove this boy to the Va. Drive Inn and we dranked a cup of
coffee and the boy then stated I forgot my brother didn’t 20
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to work until 3 o’clock and don’t get off until 12 o’clock.
So T began driving toward Bristol on the way the boy said
that the coffee just went thru him and he would like to take
a leak. So I turn off the hwy. toward the Bristol Pool on
Wallace Rd. Just before I got to the pool T turned off onto

- a side road to the left and stopped. The boy got out and
stepped behind the car and taken a leak. T got out also and
taken one. We got back into the ear and another

page 22 } car came up behind us so I pulled out and drove to-
~+ ward Bristol. T turned off again into Briarwood
Addition and parked. So this boy began to play with himself.
He pulled his pants down and began to play with his private
and asked me if I had ever seen anything like that before.
I told him I have one of those myself. He then asked me
if T would blow him. - T told him I couldn’t do anything like
that, but I tried to any way. I taken his private in mv month
but I couldn’t go on so told him T would #ried it otherwise, so
I taken my pants down and this boy had ¢ unnatural inter-
- course with me from behind. After leaving Briarwood the boy
began to drive mv car. He stated he had never driven a Olds
and wanted to drive, which T agreed. On the way to town this
bov asked me to let him keep the car until tomorrow, and he
told me it belongs to me and T could let him have it. T told
him I can’t let you have this ear, it’s not paid for, and he said
ves vou can to, look what I did for for and said ves look what
vou did do to me. He then said if you don’t let me have the
car I will run it and vou into a house or over some cliff.
When he began to talk like this T got scared and began to tell
him the car had a bad tire and ete. This boy said he would
take me home and bring the car back the following\day. T told
him I can’t let him have the car again. He said

page 23 } that he was broke and he needed some money to pay
off a bill or two and he wanted me to give him

some money. I was still scared and didn’t know what to do
so T had $7.00 (seven dollars) and I gave him $1.00 (one
dollar) to start with and he said T was holdine out on him
and I then gave him the other $6.00 dollars. I had more but
I hid approx. $60.00 of my money when he wanted to see my
billfold. He still said he was going to keep the car and was
going to take me home. T thought maybe if T kept him
driving long enough the car would run out of gas. So we
drove out the old Abingdon Hwy. and thru one of the addi-
tions and back to Valley Drive near the Monroe Plant and
stopped and a police car -came by and the bov told he would
do the talking. When the police car stopped the hov told
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him that I was his boss and that we were talking over what
we were going to do tomorrow. The officer asked if I was
sick. I stated no I am not sick, this was at approx. 1 o’clock
in the morning, I taken my wife’s papers to the car and
my check book out of the car and got out and I told the hoy
to be use to meet me at 9:00 o’clock in the morning and he
said he would and drove off and I walked to 225 Old Abingdon
Hwy. where my wife and I are staying at the present time.
The following day I looked for my car and this boy but have
not seened either.

“I have read and had read to me the following
page 24 | statement and it is true to the best of my knowl-

edge.

| ““Signed: Wm. V. Phllhps
“Witnessed: Norman Smith. Newton J. Roark.”

Mr. Warren: If your Honor please, on hehalf of the de-
fendant Campbhell I move the Court to exclude this statement
as to the defendant Camphell and to instruct the jury to dis-
regard it as to the guilt or innocence of the defendant
Campbell.

The Court: Well, I will make a proper ruling on that at a
little later stage, Mr. Warren. I will take care of that. I
won’t overrule it, but I will let it ride at the present time.

Mr. Warren: All vieht, sir. We think we are entitled to
have them told that. They just heard the statement.

The Court: Gentlemen of the jury, of course this is Phillips
talking. It will be considered as evidence against Phillips.
That is the reason it was introduced, I take it. Ordinarily I
can’t bind you or vou can’t bind me with a statement. That
is the general rule. There are some qualifications to the
rule under certain exceptions. Jt will be fully covered at the
proper time.

Mr. Warren: I respectfully save exception, vour
page 25 } Honor.
Mr. Campbhell: May we introduce this?

Thé Conrt: Tet it be introduced and marked Common-

wealth’s Exhibit No. 1.

(Commonwealth’s Exhibit No. 1 was marked for 1dent1ﬁc'1-
' tion and filed.)

My. Sheffey: I would like to renew my objection to admis-
sion of this statement on the ground that the warning as to
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rights were improper and that the accused Phillips was not
properly warned and advised as to how the statement could be
used against him and on what charge..

The Coult We have gone into that fully, Mr. Sheffev
and I have already ruled. That objection is oveuuled

Mr. Sheffey: Exception, your Honor. -

The Court: Let’s proceed.

By Mr. Campbell:
Q Mr. Smith, are you familiar with the Briarwood Addi-
tion? i
A. Yes. '
Q. Where is it located?
A. Located just outside of the city. Itison the left travel-
ing toward Abingdon.
Q. Is that in Washington County?
page 26 } ' A. Yes.
Q. Outside of the corporate limits?
A. Yes. '
Q. Mr. Smith, when was—if you know, when was the de-
fendant Campbell arrested? ,
A. He was arrested Friday afternoon, August 7.
Q. Did you talk to defendant Campbell?
A. No, sir. - '
Q. You did not talk to him?
A. No, sir.

Mr. Campbell: T believe that is all.
The Court: You may cross examine, gentlemen.

CROSS EXAMINATION.

- By Mr. Sheffey: ’

Q. You stated when Mr. Phillips came back the second
time he appeared very upset and nervous?

A. Yes, sir.

r. Sheffey: That is all.. That is the only question I
have :

CROSS EXAMINATION.

By Mr. Warren:
Q. Mr. Smith, you say you did not talk to Campbell?
A No, sir.
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Q. You are the man, however, that Phillips re-
page 27 } ported to, is that right, in jail? -
A. The second t1me

Q. And at that time was any warrent outstandmg for Mr.
- Phillips?

A. No, sir.

Q. At the time this statement was given was any charge
of any kind to your knowledge then in emstence against M.
Phillips ?

A. No, sir. X
QI believe there was a subsequent hearing in the Munici-

pal Court, Police Court in Bristol, on a charge that was then ‘
outstandlng against Campbell, is that rlght?

A. Yes.

Q. It was a chaige of unauthorized use or lalceny which-
ever it might have been, of an automoblle, growing out of
Phillips’ statement, was it not?
~ A. Not out of this statement. It was out of the statement
unauthorized use of his car.

Q. I am talking about the original statement he made,
the oral statement he made when he came to the police
station and reported the car stolen or whatever it was.

A: Yes, sir.

Q. Campbell was found not guilty on that charge?

. Yes.
page 28 } Q. Do you know how old Mr. Phillips is?
A. T think he gave his age as 37.

Q. Thir ty-seven. Do you know how old Camphell 1s"?

A. No, sir, I don’t.

Q. Campbell has been in jail since he was arrested on that
Friday afternoon, hasn’t he?

A. T don’t know. To my knowledde I couldn’t say.

Mr. Warren: All 110ht that is all.

Mr. Campbell: Slnce the defense br ought that out, T would
like to open up a new—

The Court: Gentlemen, we are not trying the unauthorized
use of the car.

Mr. Campbell: No, sir. .

The Court: The onl\ issue is whether he is guilty as
charged in these two indictments—one indictment against
each. We are not trying about the,automobile. It couldn’t
be admissible on any theory, unless to show bias or pre-
judice.
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|Mr. Campbell: That is not what I had in mind.
The Court: All right, proceed.

RE-DIRECT EXAMINATION.

By Mr. Campbell: _
Q. Mr. Smith, at the hearing Mr. Warren mentioned in
Bristol did the defendant Phillips take the oath
page 29 } and testify?
A. Yes, sir.

Mr. Sheffey: I object, your Honor.
- The Court: We are not going to show what happened down
there unless for the purpose of contradiction.
Mr. Campbell: For the purpose of verification, your Honor.
Mr. Sheffey: Your Honor, that is still objectionable.
The Court: What is the theory?
Have a seat, Mr. Sheffey. ) ‘
. Mr. Campbell: We will show, your Honor, that the de-
fendant Phillips, on sworn testimony in the court in Bristol
in the other hearing, testified under oath that that statement
which was handed to him was correct. «
Mr. Sheffey: Your Honor, T object to that. -
The Court: I don’t know. We will get to that at a later
stage. _ :
Myr. Campbell: Which I would take to be verification.
The Court: T don’t know whether he will take the stand or
not. The objection is sustained on the part of
page 30 } this—
Mr. Sheffey: I request the jury be instructed to

disregard that.
- The Court: That motion is denied.
Mr. Warren: On behalf of— -
The Court: It is denied.
Mr. Sheffey: Exception.
Mr. Campbell: Stand aside.
Mr. Sheffey: If it please the Court, T would like possibly
to call this witness. *
The Court: Don’t point your finger. Conduct yourself
in the proper manner, please, sir.
What is your motion? '
. Mr. Sheffey: My motion is to request the witness to stay
around because we might need him again.
The Court: He hasn’t been excused.

-
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Mr. Warren: In the event we should like to use him, we
would like for the rule to continue to apply to Mr. Smith.
The Court: All right, let him go out. '

(Witness excused.j

CAPTAIN NEWTON J. ROARK,
having been duly sworn, was examined and testified as fol-
lows: '

DIRECT EXAMINATION.

page 31 } By Mr. Campbell:
Q. State your name and official position.
A. Newton J. Roark, captain of police, Bristol, Virginia.
Q. How long have you worked as police officer?
A. Seventeen years.
Q. How long have you heen a captain?
A. About 14.
Q. Fourteen years. Captain Roark, in the 4th of August

were you on duty at the police station in Bristol?

A. Yes, sir.
Q. Did William V. Phillips, one of the defendants in this
. case, come to the Bristol Police Department to make a report
or complaint? .
A. Yes, sir.

Q. Did you take that report?

A. Yes, sir, I had the desk clerk to take the report. I was
standing there while he was giving it.

Q. What complaint or report did he make on that occa-
sion? ‘

A. He reported—

Q. Phillips.

A. He reported a boy, Davis hoy, having his automobile.

He stated Chuck Davis had his automobile and he

‘page 32 % didn’t think he wanted to give it back.
Q. Was that the full complaint on the 4th of
Angust? .

A. Yes, sir, the first day.

Q. Was Phillips told to come back to the Police Department
at any particular time? ‘

A. No. sir, he wasn’t told to ever come back. We told him
we would look for the car. He said he didn’t want to prose-
cute the hoy that had the car.
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Q. Subsequent to that time did the defendant Phllhps come
back to the Bristol Police Department? A
A. Yes, sir, he and his wife came in.

The Court: Leave the wife out of it, gentlemen, at this
stage. Quote him, don’t undertake to quote anybody else.

By Mr. Campbell: .= .

Q. Do you recall when that was, how long after the first
visit? '

A. That was on the 6th, I believe, that he was in there and
made a full report, on the 6th of August.

Q. Did he come back then of his own free will and accmd”?

A. Yes.

Q. He had not been sent for by any officer or anything?

A. No, sir.

Q. Did you talk to him on this other occasion, the
page 33 } second occasion, talk to Phillips on the second oc-
casion when he came back?

A. Yes, sir, I did.

Q. What statement did he make then?

A. He made this statement here to Officer Smith and I.

Q. Did he advise you that he wanted to make a different
statement from the one he had. originally made?

A. Yes, sir, he did.

Q. Did he say why he wanted to change his story?

A. He said he wanted to tell the truth about it, that this
boy had his automobile and he wanted to make a statement
stating the facts about it.

Mr. Warren: 1 hate to . interrupt, but on behalf" of my
client, Mr. Campbell, T feel compelled to move again that the
Court instruct the jury to disregard any statement that came
from the mouth of Phillips as to the Uuﬂt or innocence of
Campbell.

The Court: I stated a while ago—I have already told the
jury, and I tell you again—this statement has been introduced.
That was made by the defendant Phillips, purported to have
been made, according to the testimony. Now then any quota-

tion of Phillips, of course, can’t bind Campbell.
page 34 } You will consider that statement against Phillips,
but not against Campbell.

Is that clear, Mr. Warren? Does that suit you?

Mr. Warren: I think that does it.

The Court: That is the third time I told them.
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Mr. Warren: I don’t mean to be too persistent.
The Court: Proceed:

By Mr. Campbell: :

Q. Was statement made to you freely and voluntarily,
Captain Roark?

A. Yes, it was.

Q. Had Phillips, was he warned of his rights?

A. He was, yes, sir.

Q. Before he made any statement?

A Before he made any statement at all he was warned of
his rights. : :

Q. Who warned him? .

A. T did. Smith wrote that in the statement before he
started the original statement. :

Q. When he came in there did you have any idea what the
nature of this subsequent statement would be?

A. No, sir, I didn’t know what he was going to tell us.

Q. Was he threatened in any way or intimidated in any
manner whatsoever? o

A. No, sir, he was not.

page 35 Q. Did he make an oral statement to you first?
A. He made the statement while Smith was
writing. C

Q. And Officer Smith was the one in whose handwriting the
statement is? ‘

A. Yes.

Q. Was that made in your presence?

A. Yes, it was.

Q. I don’t want you to read it, it has already been read.
I will ask you if you will identify “that. SR

A. That is the statement that Phillips gave.

Q. Was that statement made, reduced to writing and signed
by the defendant Phillips in your presence?

A. Yes, sir. '

Q. I believe you have initialed it for identification on each
" page, is that correct?

A. Yes, sir.

Q. Captain Roark, at the time the statement was made was
the name of the co-defendant known to the Police Department
in Bristol? : S

Mr. Warren: If your Honor please, I object to that. He
doesn’t know what is known to the Police Department.
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The Court: Ask if he knew, if Captain Roark did.

By Mr. Campbell: ' ,
Q. Did you know who the co-defendant was?
page 36 } Did you know, Captain Roark?
A. No, sir, I didn’t..

Q. Was the descr 1p‘r10n given you by the defendant Phillips?

A. Yes, sir.

Q. When did you learn that the person who was called in
this statement Chuck Davis was the defendant Charles R.
Campbell 2

A. Afte1 Sheriff Clendenen and Taylor had arrested this
fellow in an automobile.

Q. Did you see Campbell after he was arrested?

A. Yes, sir, T did.

Q. Was ‘that in or out of the presence of the defendant
Phillips?

A. It was out of Phillips’ presence.

Q. Did you talk to the defendant Campbell?

A. Yes, sir, T did.

Q. Prior to talking to him was he warned of his rights?

A. Yes, sir, he was.

Q. Tell the Court and Jury, please, what warning was
made and what information he was given as to his rights to
make or not to make a statement.

A. He was told that he didn’t have to make any statement

at all and any statement that he made might be
page 37 } used against him in a court of law, and that if he
so desired, he could have an attomey present.

Q. Did he then make a free and voluntary statement?

A. He first said that he didn’t want to make a statement,
and from there he started to talk.

Q. Was the statement he then made free and voluntary?

A. Yes, it was.

Q. Any threats or 1nt1m1dat10n used against him?

A. No, sir, none whatsoever.

Q. D1d he. know at the time he made a s’catement what he
was accused of? v

Mr. Warren: I object to that, if your Honor please. 1
think this witness can testify What he told him, but T don’t
think he can qualify to testify what this young man knew
or didn’t know.

The Court: Ob]eetmn sustalned,

Had he been advised of the charge?




William V. Phillips v. Commonwealth of Virginia
Charles R. Campbell v. Commonwealth of Virginia

Captain Newton J. Roark,

The Witness: Yes, sir, he was advised.
The Court: You may ask.the witness if he had been ad-
vised of the charge.

By Mr. Campbell:
Q. Had he been advised of the charge against him at the
time he made the statement?
A. Yes, sir, he had.
Q. Will you relate to the Court and jury what
page 38 } statement the defendant Campbell made to you?

Mr. Warren: Just a minute. If your Homnor please, I ob-
ject to that.” I don’t think they have properly laid the founda-
tion or qualified this witness for that statement.

The Court: I think they have, Mr. Warren. He said it
was free and voluntary, did not use forece.

Mr. Warren: They didn’t say what they had advised him
of, what he was charged with or anything of the kind.

The Court: He said he advised him of the charge. You
can ask what the charge was.

Mr. Warren: We except.

The Court: What did you advise him he was charged
with?

The Witness: Sodomy.

The Court: All right, proceed.

What statement, if any, did he make to you? Let’s get
along.

The Witness: He made a statement—

The Court: You are talking about Campbell?

The Witness: Camvbell, yes, sir.

The Court: What did Campbell say to you?

The Witness: It was identical to this statement
page 39 } here.

Mr. Warren: I object to that, if your Honor
please. :

The Court: Wait a minute. Just state, not identical with
some other statement—iust state as best you can remember
the exact language used by this defendant to vou.

The Witness: He stated he got with Phillips on Piedmont
Avenue and Phillips took him up to Virginia Drive-In and
they returned, had a cup of coffee at the Virginia Drive-Tn.
On their way back they stopped to relieve themselves on the
Wallace Road—un near Crystal Pool. They got back in the
car and proceeded down the highway to Briarwood, that ad-
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dition on the outskirts of Bristol in Washington County.
And they pulled over on the street there and stopped, and
while they were stopped there Phillips put his hand over on
Campbell’s leg and Campbell said he told him he was going
to take his damn hand’off ‘‘my leg.”” He said that was the
first time he knew he was queer.
Mr. Sheffey: Your Honor, I have to object to that and re-
quest the Court to give a similar instruction to the jury.
The Court: All right, let’s proceed. I will give
page 40 } the instruction. Don’t interrupt.
Mr. Sheffey: Exception.
The Court: Go ahead.

By Mr. Campbell:

Q. Proceed, please, sir.

A. And Campbell was riding with Phillips up until they
got into the Briarwood Addition. That is where he stated
that Campbell took.over driving and took Phillips home down
on the Old Abingdon Highway inside the city. ,

Mr. Warren: Who stated that? You stated Campbell
did— '

The Court: Wait a minute, Mr. Warren. Don’t interrupt,
please, sir. .

Mr. Warren: Excuse me, your Honor. o

The Court: Go ahead. Tell us all the details.

The Witness: Campbell stated that he took the driving
there and took Phillips home so he could have a way to come
back to town to get Phillips the next day.

The Court: You have been interrupted so much, Captain
Roark. Just go ahead, before they got to Briarwood—take
a fresh start right there, please, and relate exactly what this
witness said, what happened there and the details.

The Witness: After he said Phillips put his hand over on

his leg, that is Campbell, he said he cussed him
page 41 | and said that was the first time he knew Phillips

was queer. From there he took him over on the
Old Abingdon Highway and let him out. That is as far as
he went with his statement.

He said Phillips let him have the car, told him to go ahead
and use it and come back and get him the next day.

The Court:- That was Campbell’s statement to you?

The Witness: Yes, sir.

The Court: Proceed.
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By M1 Campbell:

'Q. Did Campbell state how Phillips happened to let him
take his automobile?

A. He said he let him have it voluntarily to come back to
get him the next day, that they were going to do some fishing
and some work that Phillips had that he wanted to be done.

Q. Did Campbell state whether or not he had ever seen or

known Phillips before they saw each other before at the F' and

M Cafe?
A. He said lie had never seen him before to his knowledge.
Q. Did he state how long he kept the car, what he did with
it?

Mr. Warren: I object to that as being imma-
page 42 } terial. :
The Court: Objection overruled.
Mr. Warren: Exception.

By Mr. Campbell:

Q. You may answer the question.

A. He stated that he hadn’t took the car to keep it, that
he would have given it back to Phillips, that he talked to
Phillips on the day following this and he had left the car up
on a parking lot; that is the reason he d1dn 't have it with him
when he tallked to Phillips.

Q. Did Camphell make any statement about any money
changing hands on that night?

Mr. Warren: Object te the leading.

The Court: I think it is. Ask the officer to go forward
and tell the whole conversation.

Proceed.

Mr. Warren: Exception.

A. He denied, as I remember, denied any money being
passed between the two.

Mr. Campbell: T believe that is all.

The Court: Now then, gentlemen, that statement made
by this witness, alleged to have been made by the defendant
Campbell, as testified by this officer, of course, is not binding
upon the other defendant Phillips. The Court gives yvou the
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same instruction as it did a while ago with refer-
page 43 } ence to Phillips’ statement not being binding on the
. other defendant Campbell,
Now proceed. ‘
Mr. Campbell: May I ask one further question?

By Mr. Campbell:
Q. Have you ever talked to the defendant Campbell and
the defendant Phillips together?
" A. No, sir, T haven’t. :
Q. Have you ever been present when they were together
discussing what happened that night?
I was in Police Court when this—

Mr. Warren: I object to that now. He is starting to state
© what occurred in Police Court. -

" The Court: I don’t know what it is. Go ahead. Let’s sece.
what his answer is. '

A. Where Judge Davis—

The Court: Let’s see what the question is. Reframe the
question. We are not trying these proceedings over. Re-
frame your question.

By Mr. Campbell:
Q. I asked you, Captain Roark, if in the Police Court 6f the

City of Bristol, if the-defendant Phillips stated under oath

that this written statement was true? ' |
A. Yes, sir. . : \

Mr. Sheffey: Objection. I request the Court to instruct
the jury to disregard that.
page 4 | The Court: Objection overruled.
Mr. Warren: The, same objection here, your
Honor. The question was leading and immaterial as to—
The Court:  He is not gquoting your man Campbell, he is
quoting Phillips. .
Mr. Warren: Yes, but it is inadmissible as to Campbell.
The Court: We are not trying him on the Police Court
case, »
Mr. Warren: That was on another charge. S
The Court: I don’t know. Let’s just try this one here
and not try the one in Bristol over. Proceed.
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By Mr. Campbell :

Q. Was Campbell present when that statement was made
by Phillips?

A. Yes.

The Court: Is that the Police Court?

Mr, Campbell: Yes.

The Court: He is not responsible for what Phillips testi-
fied, gentlemen.

Mr. Campbell: I think an accusation was made in his
presence, and whether or not he denied it or affirmed it would
be admissible. i

The Court: I am against you on that. Let’s get along
to something else. :

page 45 } By Mr. Campbell: v

Q. I would like to ask this, if the Court please,
and don’t answer. Did the defendant Campbell, after Phil-
lips made that statement, deny the fact?

The Court: Objection is sustained.

Mr. Campbell: T believe that is all.

The Court: You may examine first, Mr. Warren, as to
Campbell. '

CROSS EXAMINATION.

By Mr. Warren:

Q. Only one question. Newt, ‘can you tell the jury what
date it was when you had this eonversation with Mr. Campbell
that you have related parts of to the jury or all of to the
jury? What date did that ocecur on?

A. On Friday, August 6, at around 3:30.

Q. Friday, August 6.

A. The time is not exaet, but in the neighhorhood of 3:30.

Mr. Warren: Thank you. That is all.
The Court: Mr. Sheffey, any questions of this witness?

CROSS EXAMINATION.

By Mr. Sheffey:
Q. Mr. Roark, upon Mr. Phillips’ second visit
page 46 } to the police station, was he nervous and upset, or
did he appear to be?
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A. He appeared to be, ves, sir.
Mr. Sheffey: No further. questions.
RE-DIRECT EXAMINATION.

By Mr. Campbell o

Q. Did he tell .you why he was nervous and upset“l

A. He stated that he was afraid of th1s fellow who had his
car,

Q. And that is when he made this statement?

A. Yes.

RE-CROSS EXAMINATION.

By Mr. Sheffey: ‘
Q. You say he said he was afraid of him?
A. Yes.

The Court: Wait a minute. Gentlemen, I am going to
have to request that we proceed in an ordel 13 fashion. Wait
for one to get through before you break in. TLet’s conduct
the case as it should be

Are you through?

Mr. Campbell: Yes, sir. '

Mr. Sheffey: Your Honor, I understood him to say he
was through before I asked my question.

The Court: Proceed. You had him once and
page 47 } finished with him. Do you want to ask him an
-omitted question?

Mr. Sheffey: Mr., Campbell had him again and opened
“up a new field. ‘ :

The Court: I am not going backward and forward.

Mr. Sheffey: I have no further questions.

The Court: If you have any additional questions, you may
ask.

Mr. Sheffey: Nothing further, your Honor.

The Court: Stand aside.

(Witness excused. )
The Court: I want to give each of you a full and fair op-

portunity to present your case. Let’s do it in an orderly
fashion. Let’s don’t seesaw back and forth.
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DEPUTY SHERIFF R. A. CLENDENEN,
having been duly sworn, was examined and testified as fol-
lows:

DIRECT EXAMINATION.

By Mr. Campbhell:

'Q. You are R. A. Clendenen, Deputy Sheriff of Washing-
ton County? .

A. Yes, sir.

Q. Mr. Clendenen, in the eavly part of August of
page 48 } this year did you, together with another officer,
stOp Charles R. Campbell and bring him in?

A. Yes, sir, I did.

Q. Do you recall when that was?

A. Tt was on Friday, as I remember, I believe the 7th.

Q. Where was he located, sir?

A. T observed the car pull into the lot of the Star Drive-
In here west of Abingdon. :

Q. Whose car was it?

A. We checked the tags. I helieve they were issued to Mr.
Phillips over at Narrows, Virginia.

Q. At the time Campbell stopped at the Star Drive-In,
what was he stopped for? What was he charged with at that
time?

A. There was an unauthorized charge against him in Bristol
on this car and I had been watching for the car for some
little time when I spotted it.

Q. Do you know when the sodomy warrant agamst Camp-
bell was issued?

The Court: The warrant is the best evidence there, gentle-
men.
Mr. Campbell: Yes, sir.

A. T believe it was issued that afternoon later.

page 49}  Mr. Campbell: I don’t think it is material. I
withdraw that, your Honor.

By Mr. Campbell:

Q. Did you talk to the defendant Charles R. Campbell?

A. Yes.

Q. I don’t want you to talk about the unauthorized use
of the automobile charge. Did you discuss with him the
sodomy charge?
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A. Yes, sir, I did.

Mr. Warren: If your Honor please, he testified there
wasn’t any sodomy charge outstanding against him at that
time,

The Court: He said the warrant was issued that after-
noon. -

Let’s proceed. Go ahead.

By Mr. Campbell: :

Q. After he had been charged with sodomy, did he make
any statement to you or in your presence?

A. Yes, sir. T questioned him about this at the Police De-
partment in Bristol. , '

Q. Did he make a free and voluntary statement?

A. Yes, sir, he did. B '

Q. Was he fully and completely warned of his rights before

making any statement?

page 50 }  A. Yes, sir, he was.

' Q. What statement did the defendant Camphell
make to you in your presence?
. A. He stated that he got with Mr. Phillips over ahout the
F and M Cafe, and they had gone out to the Virginia Drive-
In or Kerns Bakery to see his brother and that they came on
back, drank some coffee and came on back down No. 11
* there and stopped in the Briarwood Addition or thereabouts
in there. Phillips had made an advance toward him, laid his -
hand over on his leg, and that he had told him to get his
hand off of him or he would break his neck.

Q. Go on .and tell what he said after that.

A. We questioned him then some more about it, about what
went on, about the car, why he had the car and if he knew
who Phillips was and so forth and if he knew Mr. Phillips
was a queer, and he said that he did know it after he had laid
his hand over on his leg.

Q. What did he say they did then?

A. He had gone on, I believe, and taken Mr. Phillips home,
as I remember—there wasn’t any written statement on that—
and had kept the car. )

Q. Did he state how long he had kept the car? _

A. Well, he had the car on Friday when he was
page 51 } picked up. .

Q. Did he state whether he had ever known
Phillips before. they met there in Bristol that night of the
4th? '
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A. T don’t recall, sir, whether he stated that or not.

Q. Mr. Clendenen whele is the Briarwood Addition? -

A. Tt is just a short distance out of the City of Bristol in
Washington County west of No. 11 highway.

Q. Have you gone -back to the scene where they supposedly
stopped?

A. T have been by there several tumes.

Q. Have cither one of the defendants pointed out to you
where they stopped?

A. Not to me, no, sir.

Q. Was any statement made by defendant Campbell about
money changing hands?

A. No, sir, not to me.

Q. Have you talked to Phillips?

A. No, sir, T have not.

Q. You have not talked to him. That is all.

The Court: Yon may cross examine.
Mr. Warren: No questions.

Mr. Sheffev: No questions.

The Court: Stand aside.

(Witness excused.)

page 52+  The Court: Gentlemen, I guess it is about time
' for the noon recess.

Please observe this admonition on the part of the Court.
Do not permit anyone to mention this case in your preseuce
or hearing: or discuss it with you in_any manner whatsoever.

Let us 1etuln to our seats here about 1:05. According to
my wateh, I am now 12:05.

(Therenpon, court adjourned at 12:05 p. m. for the noon
} 3y .
recess.)

page 53 ¢ AFTERNOON SESSION.
(Thereupon, court reconvened at 1:05 p. m.)

The Court: Now then, Mr. Campbell, if you are ready,
mav we proceed.

Mr. Campbell: If T may have one minute to see Mr. Kite,
we may announce thr ouOh

The Court: All HOM

’
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(Counsel confers with witness.)

Mr. Campbell: The Commonwealth announces through..

Mr. Warren: If your Honor please, I have a motion I
would like to make in the absence of the jury.

The Court: "Gengtlemen, step out in the hall.

(Thereupon, the jury retired from the open courtroom.)

The Court: Now, Mr. Warren, state your motion.

Mr. Warren: If your Honor please, the defendant Camp-
bell respectfully moves the Court to strike the Common-
wealth’s evidence as to the charge against him for the reason,
sir, that T followed this evidence very carefully and T see
absolutely no evidence here that, first of all, as to Campbell
proves even the corpus delicti, and certainly there is no evi-
. dence at all that proves that he took part in any
page 54 } offense of the nature charged. T think that es-

sentially is the whole statement of our motion.

The Court: All right, let’s hear your motion.

Mr. Sheffey: Your Honor, my motion is essentially . the
same. It is based on the ground that the Commonwealth has
failed to establish the corpus delicti, either as to the crime
itself and have evaded it as far as that goes—

The Court: Evaded what?

Mr. Sheffey: The place where the act was alleged to have
occurred, as to the county or city. :

The Court: He said it was out in the county. There is no
doubt about that.

Mr. Sheffey: But those statements were contained in the
evidence admitted before the Court—. :

- The Court: Deputy Sheriff Clendenen said it was out in
Briarwood, it was out in the county.

Mr. Sheffey: He said they told him .it was out in the
county. o
. The Court: Briarwood is in the county. Go ahead, please,
sir.

Mr. Sheffey: I have nothing further, except I would re-
quest the Court to examine the applicable case law in regard

to the corpus delicti and establishment thereof.
page 55} The Court: Your motions are respectfully de-
nied. Bring back the jury. ~

Mr. Sheffey: RException. ‘

Mr. Warren: Defendant by counsel excepts.
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Mrs. W. V. Phllips.
(Thereupon, the jury returned to the open courtroom.)

The Court: You gentlemen may proceed as you may be
advised.

Mr. Sheffey: On behalf of the defendant Phillips the de-
fense calls as its first witness Mrs. Phillips.

MRS. W. V. PHILLIPS,
having been duly sworn, was examined and testified as fol-
lows:

DIRECT EXAMINATION.

By Mr. Sheffey:

Q. Your name is Mrs. Phillips?

A. Yes, sir.

Q. You are the wife of the defendant in this case, William
Phillips, is that correct?

A. Yes, sir.

. Q. How long have you and Mr. Phillips been
page 56 } married?
A. Approximately 12 years.
Q. Where were you married?
A. Fries, Virginia.

The Court: That is not material. Let’s get along.

By Mr. Sheffey:
Q. Where do you live, Mrs. Phillips?
A. We have a farm in Giles County and also have a home
in Bristol, Virginia in the MecChesney Heights area.
In the McChesney Heights section?
Yes, sir.
Do you have any children?
Yes, sir, we have two, a daughter seven and a son nine.
Are these children in school? .
Yes, sir, they are.
Do you have an occupation other than a housewife?
Yes, sir, I have taught school for 12 years.

»@?@?@e@

The Court: I will have to require vou to get down to the
issne. We are not trving this ladv’s familv.
Mr. Sheffey: Your Honor, a defendant’s character—
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The Court: I don’t want any argument. The Court ruled.
Adhere to that ruling.
Mr. Sheffey: I except to your ruling.
page 57 } The Court: Proceed. Prove his general
character, if you are going to prove it.
Mr. Sheffey: That is what I was attempting to do.
The Court: There is a way to do it. Let’s proceed.

By Mr Sheffey:

Q. Are you and your: ‘husband living together now?

A. Yes, sir. '

Q. Would you describe, please, to the Court and jury the
relation between you and your hushand for the last 12 years.

"The Court: I will not _permit that. We are not tlYIllO‘
that, :

Mr. Sheffey: Your Honor I would like—

The Court: No argument. "Proceed.

Mr, Sheffey: KException, your Honor.

The Court: All right, proceed. We would be here for ten
years maybe, five weeks or two days or something. That is
not the issue, gentlemen.

Mr. Sheffey: Do I understand that the Court is preclud-
ing all argument by counsel?

The Court: I haven’t pr ecluded any argument by counsel,

just extraneous matters. Let’s proceed, Mr.
page 58  Sheffey. Propound your question and let’s get
along.

By Mr. Sheffev: .
Q. Mrs. Phllhps, when did yvou first become aware of the
charge placed against your husband?

A. When T was told.

Q. Approximately what date?

A. Not until he was jailed and I went down to see.

Q. What date? Do you remember what month?

A. In August. Tt was around the 8th, I believe, sir.
. Q. You bonded him out, is that rwht"?

A. That is correct.

Q. And you and he have been hvnw together as man and
wife since then? :

A. Oh, yes, definitely, because he has done nothing wrong.

Mr. Campbell: If the Court please, T object to that.
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The Court: That is a conclusion. Let’s get along. -That
is not the issue. »
Mr. Sheffey: All right, your Honor. I am:through.

CROSS EXAMINATION.

By Mr. Campbell
Q Mrs. Phillips, where was )oul husband on fthe night of
August 4:?

. Sheffey: I object to that. That exceeds
page 59 } the scope of direct examination. :
The Court: Objection overruled.
Myr. Sheffey: Exception. v

By Mr. Campbell:
Q. If you know.
A. Sir?
Q. Do you know where your husband was on the nloht of
August 47 :
A. Yes, sir, he was working.
Q. Do you know that of your own knowledge‘l
A. Yes, sir. .
Q. Where does he work?
A . N&W. _
Q. Do you know where physmallv he was, on the 1aﬂmad
or at the station or where?
A. Yes, I think it could be proven that he was on a freight
train. .
Do you know? Did vou see lnm at work?
Well, no, sir.
So you don’t know w hele he was, do you?
No, sir.
Do you know William Phillips?
. Yes, sir.
I mean do vou know Charles Campbell"?
A. No, sir.
page 60 } Q. Mrs. Phllhps, you went with vour hushand
to the police station on August 6 and 7, did vou

oporoproL

not?
A. Yes.

Mr. Sheffey: 1 offer the same oi)jection on the same
ground. - : ' N
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The Court: Overruled.
Mr. Sheffey: Exception.

By Mr. Campbell: ' _

Q. Why did he go to the police station on the second oc-
casion? -

A. Because at my request I asked him to, but it has nothing
to do with his character. L

Q. Why did you ask him to? :

A. Because I have worked for two years and poured $2,000
of my own money into that automobile and I hated to see Mr.
Campbell keep it. _

Q. He had already reported the loss of the automobile,
hadn’t he?

A. Yes, sir. '

Q. Why did you go with him to change his story? _

A. T didn’t have anything to do with changing the story.

Q. If he had already reported the loss of the automobile
and they were hunting it—

~ The Court: I don’t know that-that is within
page 61 } her knowledge.
The Witness: In fact, I had no knowledge of
what had gone on, Mr. Campbell. v
The Court: You can ask her what she did. She is not
responsible for what somebody may or may not have done.

By Mr. Campbell:

Q. Mrs. Phillips, isn’t it true that you learned what had
happened that night and you wanted your husband to go and
tell the true fact about it? .

A. No, sir, T knew nothing. In fact, I still feel that he is
not guilty. ' e

Q. We are not interested in what vou feel. We are in-

~ terested in what you know, Mrs. Phillips. When you went
to the police station that morning did you hear him talk to the
officers? '

. No, sir.” He was taken downstairs and pressured.

I%o you know that of your own knowledge?
es.

You were downstairs watching?

. No, sir, T was sitting upstairs,

You heard the blood-curdling screams?

. No, sir.

You just don’t know what happened?

OPOPOFrOp
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George Fielder. -
A. No, sir. |

page 62 } Mr. Sheffey: I object to that. -
The Court: T think that is a valid objection.

By Mr. Campbell:
Q. You just don’t know what happened?

Mr. Sheffey: Same objection. -

A. ALl T know he isn’t guilty because I can prove that by
medical doctors.

Mr. Campbell: These gentlemen here will decide that.
The Court: Anything further you want to ask her"l
Mr. Campbell: That is all. Stand a51de

(Witness excused.)

The Court: Next witness.
Mr. Sheffey: Call Mr. Fielder. Your Honor, this next
witness'is a little hard of hearing. '

, GEORGE FIELDER,
having been duly sworn, was examined and testified as
follows:

DIRECT EXAMINATION.

By Mr. Sheffey:

Q. Mr. Fielder, would you state to the Court, please, \0111
residence and occupatlon

A. Tt is Fries over in Grayson County. I am retired.

page 63}  Mr. Campbell: Could I have the witness’s name?
The Witness: George Fielder.
Mr. Sheffey: George Fielder, F-i-e-1-d-e-r,

By Mr. Sheffey:

Q. -‘Are you acquainted with the defendant in this case,
William Phllhps’l

A. Yes, sir.

‘Q. Would you speal\ a little louder and direct your attention
to the Court and jury.
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i

How long have you been acqualnted with William Phllhps"’

A. Well, T have known him all his life.

Q. Are you acquainted with his reputatlon in the commu-
nity at Fries? : e :

A. Yes.. . -
Q. As to honestly and molal 1nte011ty?
A. Tt is good.

Q. Have you ever-known.of him bOlllO' in any klnd of tr ou—v
ble before?
A. No, sir. R

The Court: We will not go-into that Just prove his
general character. : S

By Mr. Sheﬂ"ey
Q. Do. you know whether or not. he has hved \wth his Wlfe
since their marriage? : : ;
A. As far as I know—

page 64 1  Mr. Campbell: T don’t think that is material.
I object to that. o
.The Court: We are not interested in- that He may or
may not have. That deesn’t make him guilty or mnocent
Mr. Sheffey: That is all your Honor

CROSS ]m\AMI\U&TI O\T

By Mr. Campbell: . .

Q. Mr. Fielder, where does the defendant Phillips mnow
live?

A. As far as I know it is right there in Pearishurg, that-
section. 2

Q. Down that Way”l

A. Yes. '

Q. How long has it been since he lived in Gravson County?

Several years, six or eight years. I don’t know just..

how long.

Q. So vou haven’t been in contact with him at all for the
past six or eight vears?

A. Yes, I sce him when he comes in to visit his father and"
mother, o

Q. He has not lived in your ecommunity?

A. No.
page 65} Q. Do you believe a statement he would make
and sign would be true?
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Harold Douglas Turner.

A. Yes, sir, I do.

Mr. Campbell: Thank you very much. Stand aside.
(Witness excused.)
Mr. Sheffey: Call Mr. Turner.

HAROLD DOUGLAS TURNER,

]m\ ing been duly sworn, was examined and testlﬁed as follows:

DIRECT EXAMINATION.

By Mr. Sheffey:

Q. Will vou state to the Court, please, vour full name and
occupation?
Harold Douglas Turner, attorney at law.
Where do you practice law?
Independence, Virginia.
Is that in Grayson County?
. Yes, sir.
. Are vou acquainted with the defendant Wllham Phillips?
. Yes, T am.
. How long have you known Mr. Phillips?

A Well, T have known him probably most all my
page 66 } life, but 1eo*ula1 for probably about 20 years, I
guess, that I recall.

Q. Were you horn and reared in the same neighborhood as
he?- :
A. That is right.
Q. Do vou know his people over there?
A. Veryv well.
Q. What sort of folks are they?

OrOFOFOL

The Court: We are not interested in his folks. Tet’s pro-
ceed as the law directs, Mr. Sheffey.

By Mr. Sheffey:
Q. Ave yvou acquainted with Mr. Phillips’ reputation in his
community over there as to honesty?

The Court: Reframe that.
Do you know his general reputation?
The Witness: Yes, I do.
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Haprold Douglas Turner.

The Court: And general character in that community—is
that what you want?
Mr. Sheffey: That is what I was getting ready to say.
The Court: All right, say it.
The Witness: Yes, I do.
The Court: Ts that reputation good or bad?
The Witness: It is very good. I have never
page 67 ! heard anything derogatory said about him.
The Court: Anything further?
Mr. Sheffey: That will be all, your Honor.

CROSS EXAMINATION.

By Mr. Campbell:

Q. Mr. Turner, he has lived away from that community
about six or eight years?

A. T haven’t lived away, I have been going to school away.

Q. I say Mr. Phillips has lived away from there?

A. That is correct.

Q. You have not been in close assocmtlon with him or know
much about his life for the past six or eight years?

A. Well, T have known him fairly well because of his
father’s illness. T was close to him through his father.

Q. You know nothing of his reputation in his present home
community ? .

A. No. '

Q. Do you believe a statement that he would make and sign
would be the truth?

Myr. Sheffey: I object to that, your Honor. I think that is
an improper question. He might ask him if he would believe
him under oath.
The Court: You can ask him his general reputa-
page 68 } tion. Of course, he hasn’t taken the witness stand
and doesn’t have to take the witness stand, if he

~ doesn’t want te.

You may ask him if he knows, if you want to inject that
his general reputation for truth.

Mr. Campbell I think that—

The Court:  No, that was general character, he didn’t say
anything about truth.

Mr. Campbell: If that hasn’t been—I thought that had.

The Court: No, sir. _

Mr. Campbell: No further questions.

(Witness excused.)
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JAMES H. DAVIS,
‘ having been duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Sheffey: :

Q. Would you state to the Court your name and occupa-
tion.

A. My name is James H. Davis, brakeman on the Norfolk
& Western. :
Q. Brakeman on the Norfolk & Western?
‘page 69} A. Yes, sir.

Q. Are you presently employed?

A. Yes, sir. ,

Q. Where do you work?

A. I work on 17 and 18 Birmingham Special, runs between
Bristol and— '

The Court: Turn around and speak up here.

A. I work on the Birmingham Special, 17, between Bristol
and Lynchburg.

By Mr. Sheffey:

Q. Are you acquainted with the defendant in this case,
William Phillips?

A. Yes, sir, I am.

Q. How long have you known him?

A. About 12 years, sir.

Q. How did that association come about?

The Court: We are not interested in that.

By Mr. Sheffey:

Q. Did vou work with Mr, Phillips?

A. Yes, sir. :

Q. Did vou and Mr. Phillips, in pursuance of your same oe-
cupation, have occasion to stay in the same car overnight
together?

A. Yes, sir, we did.

Mr. Campbell: T object to that.
The Court: Repeat the question, please.

page 70 } By Mr. Sheffey: :
Q. In connection with your and Mr. Phillips’
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James H. Davis.

similar employment, did you both have occasion to live to-
gether for any number of days or months?
A. Yes, sir, we did.

Myr. Campbell: T object to that.
The Court: T will let him show how intimately he knew
him. _

By Mr. Sheffey:
Q. Would you describe to the jury and to the Court the
circumstances under which you both lived together?

The Court: No, sir, we are not going into that. I will
let him show whether he knew him or not. You are talking
about his general reputation. We are not trying his 1elat1011-
ships w1th somebody else.

By Mr. Sheffey:

Q. How well did you know Mr. Phillips?

A. T know him very well. We have worked together off
and on for the last 12 years, and T wouldn’t want to be around
a finer fellow in no way, shape or form.

. Mr. Campbell: T move all that be stricken as mnot re-
sponsive. A
The Court: Objection is sustained.
Mr Sheffey: That will be all, your Honor. :
The Court: That is not general reputation,
page 71 } gentlemen. You may brove general reputation,
but, gentlemen of the jury, you may ignore ithat
last statement about a fine fellow,
Mr, Campbell: I have no questions.

By Mr. Sheffey:

Q. T have one further questlon I forgot to ask you. Are
vou aware of Mr. Phillips’ general reputation as a moral and
"law abiding ecitizen?

A. Working with him, T would say—

The Court: First, do you know that reputation?

The Witness: Yes sir, I know his reputation as an up-
standing citizen. ‘

The Court: All right, now the next question.

By Mr. Sheffey:
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James H. Davis.
Q. What is that reputation?
The Court: Good or bad?
A. It is a clean reputation,

The Court: Good or bad?

The Witness: Good reputation:

The Court: Now the next question.
Mr. Sheffey: That will be all.

CROSS EXAMINATION.

By Mr. Campbell:
Q. Do you know where he lives?
A. At the present I believe he lives in Narrows, Virginia.
I believe—I can’t say.
page 72+ Q. Are you sure he doesn’t live in Grayson
County?

A. It could be Grayson County.

Q. Are you sure he doesn’t live in Washington County,
Virginia?

A Right at p1esenf I could not say, sir.

Q. In other WOldS, you just don’t know where he lives and
vet you are trying to attest to his reputation in the commumty
where he lives and you don’t even know where he hves, is
that right, sir?

A. Well, I have worked with the man.

Q. T mean where he lives, you don’t know his reputation
where he lives?

A. T know his reputation where I lived with him before.

Q. You know your personal opinion, but you don’t know
his reputation in his home community?

The Court: That is what people say at large about him.

The Witness: Iknow where he used to live at Glade Spring
Virginia and lived right close to him.

The Court: I am asking you about his general reputation
in the community in which he now lives as I now understand.
Do you know that now?

The Witness: Where he lives now? No, sir, I
page 73 } have not been in his community.
. * The Court:- You do know his reputation where
he formerly lived?
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The Witness: Yes.
The Court: How many years ago was that?
The Witness: About four or five years ago.
The Court: What community was that?
The Witness: Glade Spring, Virginia.
The Court: All right.

Mr. Campbell: That is all.

(Witness excused.)

Mr. Sheffey: The defense rests, your Honor.

The Court: Mr. Warren.

Mr, Warren: The defense rests for Campbell, your Honor,
and I have.a motion to make, please, sir.

The Court: All right, gentlemen, you may go to vour
rooms.

(Thereupon; the jury retired from the open courtroom.)

The Court: State your motion right here.
Do you desire to call anyone further? .
Mr. Campbell: No, I have no rebuttal testimony.
The Court: Both sides announce through?
Mr. Warren: Yes, as far as the defendant
page 74 } Campbell.
Mr. Sheffey: The same as to defendant Phillips.

Mr. Warren: The defendant Campbell now at the conclu-
sion of all the evidence renews his motion to strike all of the
evidence as to the charge of which he stands indicted, for the
reason that we again insist that the corpus delicti of an al-
leged crime has not been proven and there is no evidence that
implicates him in such a crime. The Commonwealth has
wholly failed to bear the necessary burden of proof and, in-
deed, has offered no proof that this boy was involved in-the
offense of which he now stands indicted.

The Court: What do you say to that, Mr. Campbell as to
Campbell?

Mr. Campbell: I think, especially in a crime of this nature,
the two parties are nécessarily involved. The defendant
Campbell has, according to the statement of the officers, in his
statement to the officers, placed himself with the defendant
Phillips throughout the entire evening, and corroborates in
every detail, except the actual commission of the act, the state-
ment as read to the Court and uncontradicted.

The Court: All right, that is sufficient.
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James H. Davis.

Now, Mr. Sheffey.

Mr. Sheffey: My motion, your Honor, on behalf

page 75 } of the defendant Phillips is essentially the same as

that made by counsel for Campbhell, based on the

ground that the Commonwealth has failed to establish the

corpus delicti as the law prescribes that he must. It makes

little difference what the nature of the crime is, the rule is the -

same insofar as the establishment of the corpus delicti is

concerned, and I again request the Court, before ruling, to
examine the applicable case law.

The Court: Well, that motion is denied.

Mr. Sheffey: Exception.

The Court: I have had that for about 30 some years, and I
am not going to stop now and go to the library and read some
books on what the law is.

Your motion also is denied, Mr. Warren.

Mr. Warren: The defendant Campbhell respectfully excepts
to the action of the Court.

The Court: Do you gentlemen have any instructions?

Mr. Campbell: I have no written instruction, your Honor.

The Court: Let’s see them.

May the witnesses, by common consent, he excused?

Mr. Sheffey: Yes, your Honor.

Mr. Warren: Yes, vour Honor.
page 76 4 The Court: All right, witnesses may be excused.

(Thereupon the following instructions were offered on be-
half of the defendant Phillips.)

INSTRUCTION NO. 1.
(Given).

“The Court instruets the jury that the defendant is pre-
sumed to he innocent until his guilt is established by the evi-
dence bevond all reasonable doubt. It is not sufficient that his
guilt is probable only, or even more probable thaid his inno-
cence, nor can the defendant be convicted on mere suspicion.
No amount of suspicion, however strong, will warrant his
conviction. But in order to convict, the evidence of guilt must
he so strong that there can be no theory from the evidence
consistent with his innocence.”’ .

The Court: I will cut the citation off. That is not proper
to put on there. T will grant No. 1.
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INSTRUCTION NO. 2.
(Refused).

‘“The Court instruets the jury that in a criminal case ad-
missions and confessions of the accused -are admitted with
ca.ution and the Court tells the jury that it is their province

to consider all the circumstances under which the
page 77 } alleged confessions were made, and determine their
exact nature, import and meaning.’

|

The Court: What do you say about No. 22

My. Campbell: Mine are not numbered.

The Court: It is necesssary that they be numbered. No.
2 starts out ‘‘that in a criminal case admissions and con-
fessions of the accused.”’

Mr. Campbell: I object to Instruction No. 2.

The Court: I will refuse No. 2 in that langunage.

INSTRUCTION NO. 3.
(Given).

“The Court instructs the jury that in order to convict the
accused of the crime alleged in the indictment every material
fact necessary to constitute such erime must be proved be-
vond a reasonable doubt, and if the jury have a reasonablée
doubt upon a material fact or element necessary to constitute
the crime it is their duty to give the defendant the benefit of .
such doubt and acquit him.?”’

The Court: Instruction No. 3, that is a re-hash of No. 1, but
I am going to grant it. He is entitled to one on plesumptlon
of Innocence and one on reasonable doubt. I will grant No. 3.

page 78 } INSTRUCTION NO. 4.
| (Refused). |

“The Court instructs the jury that the establishment by
evidence of the fact that the defendant is of good character,
taken in connection with all other evidence in, the case, mav
generate a reasonable doubt in the minds of the jury as to fhe
oullt of the defendant, and if the jury believe from the evi-
dence that such good character of the defendant has heen
established, and if such reasonable doubt is thereby raised,
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" then such doubt must be given in fax or of the defendant and
they must acquit him.”’

The Court: That is not proper, Mr. Sheffey. I will refnse
No. 4.

Now do vou have anything further?

Mr. Sheffey: Do I under s‘rand the Court will not offer an
instruction on the evidence of good character?

The Court: I am not offering it at this stage. I will give
vou an opportunity to present a proper one. That is not
proper.

Mr. Sheffey: I took it out of the law book, your Honor.
I don’t ]\110\\ how else to write it.

r. Campbhell: It is a West Virginia law bool\
page 79 } your Honor.

The Court: The Supreme Court told ns recen{']}
how to write an instruction on good character, and the effect
of good character. That instruction is refused.

Mr. Sheffey: Exeception.

The Court: Now, Mr. Warren, do yvou have any?

Mr. Warren: 1 haven 't seen the Commonwealth’s.

Mr. Campbell: The Commonwealth offers no wnﬂen in-
structions. Just requests a charge.

Mr. Warren: 1 have one mshuction about one sentence
long that she is writing.

The Court: What are you basing it on?

Mr. Campbell: Section 18-98 of the Code.

M. Sheffev: Did vou refuse defendant’s Instruction No. 27

The Conrt: Yes.

Mr. Sheffey: I would like to note an exception.

Note an exception to the Conrt refusing Insh uctions No. 2
and 4.

(Thereupon the following instruction was offered on behalf
of defendant Campbhell.)

page 80 } INSTRUCTION NO. 1-B.
- (Given). .

«“Mhe Court instructs the jury, that the oral and written
statements of the defendant, Phillips, made to the police
officers, do not constitute admissible evidence against the de-
fendant. Camnbell. and cannot be considered by the ]mv in
determining Campbell’s guilt or innocence in this case.’
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The Court: What do you say, Mr. Campbell?

Mr. Campbell: If the Court please, I believe that is Warren
law, with nothing to support it. T think the instruction goes
entirely too far. I don’t think he should be convicted solely
on that statement. I think it can be considered by the jury
as corroborated by the statement that he, Campbell, made as
to his activities on the night and places they went and places
they stopped and so forth. I certainly think it could be con-
sidered by the jury.

I think the instruction goes too far—it cannot be even con-
sidered admissible evidence—it corroborates the statement
Campbell himself made.

The Court: He didn’t take the witness stand and he doesn’t
have to take the witness stand.

Mr. Campbell: Certain statement testified by
page 81 } the officer.

The Court: The defendant Campbell can’t he
bound by the statement of the defendant Phillips. He had
no chance or opportunity, or if he had an opportunity it wasn’t
incumbent upon him to affirm or deny. I think you can’t hase
a conviction of the defendant Campbell upon the extra-judicial
confession or admissions of the defendant Phillips.

Mr. Campbell: Not alone and of itself, your Honor, I
don’t.

The Court: Mr. Warren, he challenges the law. Do you
have any authority there somewhere?

Mr. Warren: Yes, sir, Nash on Evidence, Section 179.

The Court: Read it. .

Mr. Warren: ‘‘Confessions of one defendant are not evi-
dence against a co-defendant, but they may bhe admitted
against the one making them, with instrnetions to the jury
not to consider them against the other. Whether the con-
fessions of a conspirator is admissihle against his eo-conspira-
tor depends whether it was made during the pendenev of his
conspiracy and furtherance of the purpose.”’

The Court: I think I will grant the instruetion.
page 82} Mr. Warren: I would ask the Court on hehalf

of defendant Campbell to charge the jury as to the
fact that the defendant did not see fit to take the witness
stand creates no presumption against him and is not a matter
which the jury can consider in arriving at his guilt or inno-
cence.

The Court: I think they ought to be told what constitutes
the crime of sodomy, and here it is in Miles v. Commonwealth,
135 Va. 757. In order to expedite matters, I believe T will
tell them what sodomy is and read them the statute here and
give them the charge and go from there.
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Bring the jury back.

Mr. Sheffey: Your Homnor, I would like to 0ffe1 another
instruction.

The Court: Do you have it? I have sent for the jury and
they are coming in,

(The jury returned to the open cburtroom.)

(Thereupon, the following instruction was offered on be-
half of defendant Phillips.)

INSTRUCTION NO. 5.
(Given).

page 83 L  “The Court instruets the jury, that the oral and

written statements of the defendant, Campbell,
made to the police officers, do not constitute admissible evi-
dence against the defendant, Phillips, and cannot be con-
sidered by the jury in determining Phillips’ guilt or innocence
in this case.”’

The Court: That will be refused.

Mr. Sheffey: I take exception.

The Court: Wait just a minute. By the defendant, oh, I
will grant you that one. I thought you said defendant
Phillips but it is defendant Campbell.

Mr. Warren, I have designated yours as Commonwealth v.
Campbell and Mr. Sheffey’s as Commonwealth ». Phillips.

Mr. Warren: All right, your Honor.

May the record show that the defendant Campbell objects
to the Court giving any charge or instruction on behalf of the
Commonwealth based upon the same grounds stated in our
motion, .

The Court: Let the record so show.

Now, gentlemen of the jury, give attention. I am going to
give you celtaln written instructions.

We are trying two cases here today together, one against

defendant Phillips and the othe1 agamst defendant
page 84 } Campbell.

(Thereupon, the Court read Instruections 1, 3, 5 and 1-B.)
The Court: Now in addition to that, gentlemen, the statute

provides this. If any vperson shall carnally know anv male
person by the anus or by or with the month, or voluntarily
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submits to such carnal knowledge, he or she shall be guilty of
a felony; and if you find him guilty, he shall be punished and
confined in the penitentiary not less than one nor more than
three years.

The indietment charges what is termed in law sodomy.
One indictment is against Charles R. Campbell and the other
indictment is against William V. Phillips. Now before the
prisoners or either of them can be convicted of the erime
charged against them in the indietment, the Commonwealth
must prove by competent evidence the guilt of the accused
beyond a reasonable doubt.

Now sodomy has been defined by our Supreme Court as
follows. Sodomy, in the striet original sense, is the infamous
crime against nature when committed between two human
beings.

So the Court tells the gentlemen of the jury

page 85 } that if you believe from the evidence beyond a

reasonable doubt that the two defendants engaged

in this, carnally knew each other, or one carnall_v submitted

to the carnal knowledge by the other, well then he is guilty
as charged, otherwise he is not.

Further, the Court tells the jury that neither defendant, if
they see fit not to do so, need not take the witness stand.
Thes7 don’t have to go on the witness stand and testify. They
have a perfect rloht to remain sﬂent and the fact that they
do not go upon the witness stand i in thls case cannot be con-
S1deled by the gentlemen of the jury as evidence of their
guilt.

T think that pretty well covers it.

Any objection to that?

Mr. Warren: Not a bit in the world.

The Court: Mr. Sheffey? - '

Mr. Sheffey: No objection, your Honor.’

Mr. Warren: Other than the general objection that I prev-
iously stated.

The Court: T am talking about just what the Court
said. '

Mr. Warren: No, sir, T believe that is the law,
page 86 } your Honor.
The Court: Now there are the instructions.

Now then counsel will be given 15 minutes—well, let’s see,
how much time do you gentlemen want ?

Mr. Warren: Two minutes is all T want, and vou can hold
me-to it.

The Court: T will give vou 15 minutes—I will give this
side 15 minutes together and give vou 15.

Mr. Campbell: All right, yvour Honor.

S
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The Court: Gentlemen, I want to make .this erystal clear
to you, this further pronouncement. _

You are the triers of the fact. The Court undertakes to
rule on the admissibility of evidence and give you the law.
The Court is called upon to rule many times, as it was here
today. The fact that I ruled for or against somebody doesn’t
mean the Court is leaning one way or the other. That is the
method of procedure. Don’t let that influence you one way
or the other. If I rule in favor of Mr. A and against Mr. B,
that is the Court’s ruling, but that doesn’t mean that I favor
one over the other. That is just an expression of the law.

So far as I am concerned and as far as you gentlemen are

concerned, you are wholly unblased Take this
page 87 } case and hv it upon the law given you by this

Court and the endence wlnch you heard from tlis
witness stand.

Now you may proceed.

(Thereupon, Mr. Campbhell and Mr. Warren presented their
argument to the jury.)

The Court: All right, you may have 15 minutes. I gave
Mr. Warren 15 and I will give you 15 and Mr. Campbell 15.

(Thereupon, Mr. Sheffey and Mr. Campbe]l presented their
argument to the jury.)

The Court: Gentlemen, remember to write two verdicts
in this case. If vou find the accused guilty as charged, vou
shall fix his punishment by confinement in the penitentiary
not less than one year nor more than three years. If vou
find him guilty, say so and no more.

Follow the sheriff.

Give them the exhibits and indictments and two sheets of

paper.

(Thereupon, the jury retired from the open courtroom at
2:05 p. m. and returned to the open courtroom at 2:30 p. m.)

The Court: The sheriff said that you wanted
page 88 } some additional instructions.

Don’t ask me any questions of fact. You gentle-
men are the sole iudges of the fact. Any question of law
hothering vou, I will undertake to straighten you out.

Juror Ryburn: There is no question of that. Just one or
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two men disagree to whether we set the penalty or whether
you put it.

The Court: No, you fix the penalty.

Juror Ryburn: We do it ourselves. Thank you, sir. That
is all that is necessary.

(Thereupon, the jury retired from fhe open courtroom at -
2:30 p. m. and returned at 2:45 p. m.) .

The Clerk: Gentlemen of the jury, have you agreed upon a
verdict ? : :

The Jury: Yes.

The Clerk: Or verdicts, I should say.

““We the jury find the defendant Charles R. Campbell
guilty as charged and fix his punishment at two years in the
state penitentiary. J. Mack Ryburn, Foreman.”’

““We the jury find the defendant William V. Phillips guilty
as charged and fix his punishment at two years in the state
penitentiary, J. Mack Ryburn, Foreman.”’

page 89 }  Gentlemen of the jury, are these your verdicts?
The Jury: Yes.

The Clerk: So say you all?

The Jury: Yes.

The Court: Just interline ‘“as charged in the indictment.”’

Is that your verdict? So say you all?

The Jury: Yes. : 7

The Court: All right, let the verdicts be received.

Gentlemen of the jury, you are discharged.

Mr. Sheffey: Your Honor, I should like to move that
sentence be set aside as contrary to the law and evidence.

Mr. Warren: If your Honor please, on behalf of the de-
fendant Charles Campbell, I respectfully move the Court to
set aside the verdict of the jury in this case as being contrary
to the law and evidence and without evidence to support i,
because the Commonwealth wholly failed to bear the burden of
proof in this case. It is incumbent upon them by law.

The Court: It is a good jury, gentlemen, a good, honorable

group of gentlemen there. They passed on the

page 90 } facts. '

I will hear you another time on this. I will take
those motions under advisement for the present. I will hear
you sometime tomorrow, if you have an opportunity, or maybe
later this afternoon. ' T

I will defer the imposition of sentence.
Take charge of them, Mr. Sheriff.
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page 91 } October 9, 1959.

(Thereupon, the Court and counsel reconvened at 12:10
p. m. on October 9, 1959.) .

The Court: Now then, I will hear Mr. Sheffey and Mr.
Warren on the motion to set aside the verdict in the case of
Commonwealth ». Phillips and Commonwealth v. Campbell.
Both of them are present in court.

I will hear you gentlemen now. You may proceed.

Mr. Sheffey: Your Honor, on behalf of the defendant
Phillips, I respectfully move this Court to set aside the verdict
rendered by the jury, on the grounds that the verdict is con-
trary to the law and the evidence.

The Court: In what respect, please, sir? .

Mr. Sheffey: I was coming to that, your Honor.

The grounds for this motion is that the only evidence pro-
duced by the Commonwealth tending to show the guilt of the
accused Phillips, and so far as that is concerned the accused
Campbell, was statements, oral and written, of both accused.
The basis of the defense motion is that since that was the only
evidence introduced by the Commonwealth, that that is in-

sufficient in law to establish the corpus delicti, the
page 92 | fact that a crime had in fact been committed. The

Commonwealth produced evidence to show that in
fact the defendant Campbell was at one time in possession
of the automobile owned by the defendant Phillips. That was
the only evidence introduced by the Commonwealth to show,
in addition to the alleged confession, to show that there was
any remote connection, any connection at all, whether proxi-
mate or remote, insofar as showing the commission of a crime.

The Commonwealth relied on both of the statements made
by Phillips and Campbell, in spite of the fact that both
statements which he contended indicated guilt were incon-
sistent.

One of the statements, the statement by Mr. Phillips, con-
tained an allegation that at one time or another during the
night of the alleged offense that a police officer stopped by
and observed both defendants in the car and actually asked
defendant Phillips if they were sick. The Commonwealth
could have at least placed these two defendants together on

the night in question by calling that police officer, which he did

not do.
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The Commonwealth has not even placed these
page 93 ¢ two defendants in Washington County on the same
-night, other than the admissions of both defend-
ants, which, as the Court must realize, are in themselves in-
consistent, insofar as the issue of ultimate guilt or innonce
is concerned.
It is the belief of counsel for the defendant Phillips that the
law requires much more evidence to sustain a verdict of guilty.
That 1s all T have, your Honor.
The Court: AIl right, Mr. Warren.
Mr. Warren: Your Honor, just very briefly—and I appear,
for the record, on behalf of the defendant Charles Campbell.
Your Honor, the Court gave Instruction No. 1-B to the

jury:

““The Court instructs the jury, that the oral and written
statements of the defendant, Phillips, made to the police
officers, do not constitute admissible evidence against the de-
fendant, Campbell, and cannot be considered by the jury in
determining Campbell’s guilt or innocence in this case.’’

That instruction, of course, was quite properly in accord
with the rulings of the Court which excluded the evidence of
the purported statements of Phillips, both oral and written,

as being evidence that could be considered against
page 94 { Campbell, and the jury was instructed that they

were not to consider that evidence and they could
disregard it as against Campbell.

That being true, if your Honor please, there just remains
no evidence against the defendant Campbell, and for that
reason we respectfully ask the Court to set aside the verdict
and enter judgment for him and to discharge him from
custody.

Thank you, sir.

The Court: All right, Mr. Campbell.

Mr. Campbell: If the Court please, I don’t feel that if is
necessary for the Commonwealth to answer in detail the
argument of both counsel.

Suffice it to say, in my opinion there was ample evidence
against each defendant in this case, individually and sepa-
rately, to support the verdict. A fair, competent jury has
passed upon the facts of this case, and the Court, T think, gave
every instruction that was requested by both defendants and
the jury was adequately instructed as to the law.

I don’t think it would serve any useful purpose to rehash
at this time all of the evidence. T am sure that it is fresh
in the Court’s mind now.
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I feel that a competent jury has found against the defend-

ants. There was more than ample testimony on

page 95 } which to base a verdict, and the verdict should not
now be disturbed. ~

The Court: Gentlemen, I am gomg to deny your motion.
I think there was ample evidence on which to base a con-
vietion.

The alleged voluntary statements there which were ad-
nmitted in evidence convicted both of them.

The corpus delicts has been alluded to. You are familiar
with that rule. -I think that the evidence has shown the guilt
of the accused and each of them beyond a reasonable doubt.

There is no use for me to review in detail the evidence.
You gentlemen are familiar with it. The Court is familiar
with 1t.

The question of confessions and so forth, I think I am
pretty familiar with the law on that subject.

So I shall deny your motions as not being well taken, and
in accordance with the verdict of the jury, Mr., Phﬂhps and
Mr. Campbell, come around, please.

Mr. Warren: If your Honor please, the defendant Camp-
bell respectfully excepts to your action and we would move
the Court to suspend—I take it the Court wants to sentence

them before you suspend.
page 96 }  Mr. Sheffey: 1 should also like to enter excep-
tion to the Court’s ruling on the motion.

The Court: Come around. Do you or either of you have
anything to say or offer as to why the Court should not now
sentence you in accordance with ’rhe finding of the jury?

Mr. Phillips: No, sir.

Mr. Campbell: No sir.

The Court: In accordance with the finding of the jury, I
do sentence you, Charles R. Campbell, to serve the term of
two vears in the state penitentiary, and you, the defendant
William Phillips, in accordance with the verdict of the jury,
I sentence you to serve two years in the state penitentiary,
and each to pay the costs.

Now then, Mr. Warren.

Mr. Warren: We move that the Court suspend the execu-
tion of this sentence for a period of what we would request to
be 60 days to permit us to apply to the Supreme Court of Ap-
peals for writ of error in the case of Campbhell.

Mr. Sheffey:. On hehalf of the defendant Phillips I make
the same motion, your Honor.
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The Court: Execution is suspended and re-
page 97 } spective sentences will be suspended.
Mr. Sheriff, take charge of the prisoners.

Mr. Sheffey: I have an additional motion to make. I move
that the defendant Phillips be.allowed to remain on bond
pending outcome of this appeal.

Mr. Warren: I would like this boy’s bond set. He has
been in jail a good while.

The Court: You are not able to execute a bond?

Mr. Warren: I am not, but I think his uncle will, Walter
Minnick.

The Court: I am going to deny your motion and let him
remain in custody.

Mr. Warren: You are going to refuse to set bond in any
amount?

The Court: During the 60 day period. Well, I won’t say
that, if you come up Wlth a bond and show me some valid
reason, but at thls stage T am going to deny your motion.
Let them remain in custody If somebody gets sick or some-
thing like that, T may change my mind.

Mr. Warren': I didn’t know a man had to have a valid
reason to want his freedom, if your Honor please.

The Court: Some other additional reason.

Mr. Warren: All right, sir. We except to the
page 98 } denying of our motion for hond.
Mr. Sheffey: Note an exception.
The Court: We will recess until 1:30,

These were all the proceedings had and evidence introduced
in the trial of these cases.

A Copy—Teste:
H. G. TURNER, Clerk.
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