


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 5155 • 

VIRG INIJ\_: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond ·On 
\¥ ednesday the 2nd day of March, 1960. 

DR. WILLIAM T. SPENqE, Appellant, 

a,qainst 

NORTHERN VIRGINIA DOCTORS HOSPITAL, COR-
PORATION, E·T AL., Appellees. 

From the Circuit Court of Arlington County 

Upon the petition of Dr. "William T. Spence an appeal is 
awarqed him from a decree entered by the Circuit Court of 
Arlington County ·on· the 8th day of December, 1959, in a 
certain proceeding then therein depending wherein Dr. John 
T. Hazel, the petitioner, and others were plaintiffs and North-

. ern Virginia Doctors Hospital Corporation and others were 
defendants; upon the petitioner, or some one for him, entering 
into bond with sufficient security before the clerk of the said 
circuit_ court in the penalty of three hundred dollars, ·with 
·condition as the law directs. 
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RECORD 

Filed in the Clerk's Office the 18th day of Sept., 1959. 

Teste: 

H. BRUCE GREEN, Clerk 
VIRGINIA C. LONG, D. C. 

COMPLAINT FOR INJUNCTION. 

The plaintiffs, Dr. John T. Hazel, Dr. Raymond Schwartz, 
Dr. William T. Spence, and Dr. William D. Dolan, sue the 
defendants, Northern Virginia Doctors Hospital Corporation. 
a Corporation, Dr. Thomas Eugene Haggerty and Dr. John E. 
Alexander, and complain as follows: 

page 2 ( 1. That plaintiffs are storkholders in the North-
ern Virginia Doctors Hospital Corporation, a Vir

ginia Corporation, which was incorporated on the 24th claY 
of May, ] 957, for the purpose of the erection of a medical 
center ·which is to inrlude a convalescent hospital an<l f1 

general hospital on a tract of fond known as 601 South 
C11rlvn Springs R.oad, Arlington, Virginia. 

2. That the defenrlant, Dr. Thomas Eug-ene Ha!n"r>rty, is 
presently the President of the defendant, Northern VirP-inia 
Doctors Hospital Corporation, and the defendant, Dr. ,John 
E. Alexander, is the Secretary of the Corporation. 

3. That in an attempt to raise funds for the erection of the 
l10s1)ital the defendant corporation made an offering· of thfrtv 
thousand (30,000) shares of its common stock at Ten ($10.00) 
Dollnrs a Rhare, and the notice of the offering was filed with 
the Securities and Exchange Commission. The orig_-inal under
writer was \\Thitney & Company, Inc., which was followed hv 
t11e Matthew Corporation, and Balogh & Company, Inc., ·who is 
the successor to the Matthew Corporation. 

4.. That on August 3, 1959, the plaintiffs, and Dr. Henry 
L. Bastien, purchased sixty-two hundred twenty (6220) shares 
of the stock of the defendant, Northern Virginia Doctors 
Hospital Corporation through Balogh & Company, Inc., a 
Corporation, and. in accordance with the requirements of the 
underwriter, submitted a cashier's check to Balogh & Com
-pany Inc., in the sum of Sixty-Two Thousand Two Hundrefl 
Dollars ($62.200.00) which ~vas in full payment for the stock 
purchased. Plaintiffs were advised that the Riggs National 
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Bank was ,the transfer agent and that the certificates rep
resenting the ownership of this stock would be forwarded to 
plaintiffs. There is attached to this complaint and made a 
part thereof the affidavit of Stephen E. Balogh, President 
of Balogh & Company, Inc., covering the sale to plaintiffs. 

5. That plaintiffs are advised and aver that the defendant 
Dr. Thomas Eugene Haggerty, President, and the 

page 3 ~ defendant, Dr. John E. Alexander, Secretary, on 
August 5, 1959, upon learning of the sale of the 

stock to plaintiffs, went to Riggs National Bank and physi~ 
cally removed all of the blank certiflcates, and on August 6, 
1959, Riggs National Bank was ordered to close the transfer 
books of the corporation. 

6. That plaintiffs are the owners of stock in the defendant 
cornoration other than the stock purchased on August 3, 
1959. 

7. Plaintiffs are advised that the clefend::mts, Dr. 'l'homa" 
Eugene Haggerty, and Dr. John E. Alexander, as officers of 
the corporation, are presently endeavoring to lease a part of 
the property, purchased by the corporation for a convalescent 
home and Q;eneral hospital, for a period of ninety-nine (99) 
years for the erection of a nursing home on the propertv pur
chased by the corporation. to pm;sons who are non-residents 
of the State of Virginia. On August 6, J 959, a letter was ad
dressed to the defendant, Dr. Thomas Eu"'Plle Ha!!'R:erty, as 
President of the defendant corporati011, advising him that a 
!Troup of Northern Virginia physicians, all stockholders, de
sicl er to submit a proposal for the erection of a nursing home 
and requesting· that until such time as the proposal is re
reived that no action be taken toward the leasing· of this 
nroperty, and plaintiffs aver that no acknowledgment of this 
letter to the President has been received. 

8. The charter of the defendant cornoration does not indi
cate anv intention concerning the building of a nursing home 
nor the leasing of anv of its propertv for that purpose, nor 
is there any statement contained in the offering circular for 
the sale of the stock of the Northern Virginia Doctors Hos
nital Corporation that any part of the property was to be 
leased for such a period of time for the purpose of the erec
tion of a nursing home, and a copy of the offering circular 
is attached to this complaint and made a part thereof. 

9. Plaintiffs aver that it is not to the best interests of tlw 
corporation to lease anv part of its proPerty at this time and 
it is unfair to persons who have purchased stock in the de
fendant corporation on the basis of the statements contained 
in its circular, and that before any lease should be signed 
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that the matter be presented to the stockholders of 
page 4 r the corporation. 

10. Plaintiffs are not in a position at this time to 
call a meeting of the stockholders and ·will not be until such 
time as the Court passes upon their application to require the 
defendants to issue the certificate-s for the stock purchased 
by them and their names placed in the stock records of the 
corporation. 

11. Plaintiffs further aver that the acts of the defendants, 
Dr. Thomas Eugene Haggerty and Dr. John E. Alexander, 
in reference to the refusal to issue the stock certificates and 
the attempt to lease the property, are entirely outside their 
duty and authority as officers of the corporation, and that the 
acts of these defendants were done with malice and v;rith the 
definite intention of harassing, annoying and injuring plain
tiffs. It is further avered that the failure of the corporation 
to issue the stock and the failure of the defendants, Dr. 
Thomas Eugene Haggerty and Dr. J olm E. Alexander, to sign 
the certificates was a violation of their clear dutv as offirers 
of the corporation and of the contract with the 1inderwriter, 
Balogh & Company, Inc., a Corporation and Riggs National 
Bank, its transfer agent. 

12. Plaintiffs say that they ·will sustain irreparable ininrv 
and damage if the defendants are not restrained at this time 
from leasing the pT'opertv for any period of tiYne anc1 also 
will suffer irrena.rable injurv and damage if the stock which 
they have purchased is not issued to them and tllP amount 
of the purchase placed on the books of the corporation. 

The premises considered, plaintiffs pray: 

1. That the defendant corporation, Northern Virginia Doc
tors Hospital Corporation, and the defendants, Dr. Thomas 
Eugene Haggerty and Dr. John E. Alexander, be restrained 
from ·selling or disposing of any part of the sixty-two hundred 
twentv (6220) shares purchased by plaintiffs. 

2. That the defendant corporation, Northern Vir.!.tinia 
Doctors Hospital Corporation, and the defendantf::. Dr. 
Thomas Eugene Hairgerty and Dr. J olm E. Alexanoer. lw re

quired to issue certificates of stock to pfaintiffs in 
page 5 r accordance with their purchase order at BaJop·h & 

Company, Inc., a Corporation, its underwriting 
agent. 

3. That the defendant corporation, Northern Viririni::i Do"
tors Hosnital Corporation, m1d the nefenclants. Dr. TJ1omns 
Eugene Haggerty and Dr. John E. Alexander, be restn1ined. 
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from entering into any contracts or lease agreements covering 
the lease of any property belonging to the defendant corpora
tion. 

4. That the defendant Corporation, Northern Virginia Doc
tors Hospital Corporation, and the defendants, Dr. Thomas 
Eugene Haggerty and Dr. John E. Alexander, be restrained 
from proceeding with any contracts of any kind, other than 
the erection of the hospital, until such time as certificates have 
been issued to plaintiffs representing the shares of stock 
purchased by them from Balogh & Company, Inc., a Corpora
tion. · 

5. That the damages caused by reason of the unlawful 
action of the defendants be assessed and that plaintiffs have 
a judgment against the defendants, Northern Virginia Doc
tors Hospital .Corporation, Dr. Thomas Eugene Haggerty 
and Dr. John E. Alexander, and each of them, for a sum
·which will reasonably compensate them for their damages. 

6. That the plaintiffs, Dr. John T. Hazel, Dr. Raymond 
Schwartz, Dr. \Villiam T. Spence and Dr. "William D. Dolan, 
have judgment against the defendants, Dr. Thomas Eugene 
Haggerty and Dr. John E. Alexander, for punitive damages 
by reason of their unlawful acts. 

7. And for such other relief as to the Court may seem just 
and proper. 

DR. JOHN T. HAZEL 
DR. RAYMOND SCH\VARTZ 
DR. \VILLIAM D. DOLAN 
DR. \VILLIAM T. SPENCE 

CORNELIUS H. DORER.TY 
4719 N. Rock Spring Road 
Arlington, Virginia 
Attorney for Plaintiffs. 

* 

page 47 ~ 

* 

Filed Sep: 11, 1959: 

* * 

* * 

H. BRUCE GREEN, Clerk 
By V. LONG, Deputy Clerk. 
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PETITION TO INTERVENE ON THE PART OF 
THOMAS E. O'BRIEN, HOWARD 0. MOTT, SIDNEY 
LYONS,\¥. LEONARD WEYL, CHARLES R. DER
RICKSON, ROBERT A. BELL, J. FREDERICK 
CHAIRSELL, JOSEPH BEINSTEIN, HERMANN F. 
DIAMANT, HENRY T. KULESHER, JOHN E. 
ALEXANDER, JOHN E. PROMINSKI, THOMAS E. 
HAGGERTY, PARIS M. BRICKEY, \V. T. PR,YSE, 
LEO SOLET AND R.OBERT MITCHELL. 

To the Honorable Judges of the said Court: 

COM~ now your Petitioners, Thomas E. 0 'Brien, Howard 
0. Mott, Sidney Lyons, vV. Leonard Vl eyl, Charles R. Der
rickson, Robert A. Bell, J. Frederick Chairsell, Joseph Bein
stein, Hermann F. Diamant, Henry T. Kulesher, John E. 
Alexander, John E. Prominski, Thomas E. Hagµ:erty, Paris 
M. Brickey, vV. T. Pryse, Leo Solet and Robert Mitchell, and 
each of them, and respectfully petition this Honorable Court 
for leave to intervene and to file this their intervening petition 
in the pending cause entitled John T. Hazel, et als., Plaintiffs, 
v. Northern Virginia Doctors Hospital Corporation, a corpo
ration, et als., Defendants, in chancery in this Conrt, and 
respectfully represent to the Court as follows: 

1. Each of these Intervenors has a claim against the 6,220 
shares of stock in the Defendant Corporation, which said 
claim is asserted in the Bill of Complaint by the Plaintiffs 

in the original Bill for Injunction. T·hese Inter
page 48 r venors claim the right and title to the said stock bv 

virtue of a lawful subscription by the terms of 
which they were to and did pay one-half of the subscrh)tion 
amount and were to and stand ready to pay the other one-half 
of the subscription amount upon call to the Board of Directors 
of the Defendant Corporation. These Intervenors therefore 
respectfully assert that they are lawfully and equitablv en
titled to the delivery of the stock to them and to otherR sirni
larlv situated and that their claim is ahead and superior to 
anv claim on the nart of the Complainants in this cause. 

2. That these Intervenors believe and therefore aver tli::it 
prior to the time they executed subscription agreements with 
the Defendant Corporation that efforts had been made on a 
best effort basis by some stock salesman to sell the full issue 
of $300.000.00 to ::iccomolish the ob:iectives of the Cornora
tion. the construction of a doctors hospital on nroperty owned 
by the Corporation, and that the issue had failed of comnlete 
sale and that tlrn said Defendant Corporation was in need, in 
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order to begin its project, of the subscription of the remain
ing 8,000 shares of stock. 

3. Your Intervenors believe and therefore aver that iu 
order to obtain a committal from the Arlington Trust Com
pany in Arlington, Virginia, which committal was to be 
jointly participated in by Riggs National Bank of ·washing
ton, D. C., in the amount of $300,000, that the President of 
the Arlington Trust Company did require of the Defendant 
Corporation by letter of May 13, 1959, that the Corporation 
obtain from responsible persons legally binding agreements 
to purchase the sale of the remaining 8,000 shares of the 
common stock of the Defendant Corporation of which one-

half should be paid in cash by July 15, 1959, and 
page 49 r the remaining amount should be payable in cash 

on or before the date of the completion of the 
building or before the draw of the last $40,000.00 of the com
mitted loan. 

4. The Intervenors are advised and therefore aver that in 
compliance with the requirement of the said Arlington Trust 
Company as set forth by its President in a letter dated as 
aforesaid, there was prepared a subscription contract by the 
said Defendant Corporation in which the Intervenors and 
other ·subscribers similarly situated did subscribe and agree 
to take at a price of $10.00 per share the number of shares 
of the Defendant Corporation .. written opposite the signature 
of each subscriber and did promise and agree with the De
fendant Corporation to pay therefor 50% of said subscription 
on or before the 15th of July, 1959, and to pay the remainder 
at such times and in such amounts as required by the Board 
of Directors of said Corporation, provided however that in 
any event the remainder was to be paid on or before the date 
that construction of stage one of the Northern Virginia Doc
tors Hospital to be built at 601 Carlyn Springs Road in Ar
lington County, Virginia, was completed. The said sub
scription contract between these Intervenors and others 
similarly situated and the Defendant Corporation provided 
that in the event 8,000 of the remaining shares (then 8,600) 
of the capital stock in said Defendant Corporation were not 
subscribed on or before the 30th day of July, 1959, that the 
said subscription contract would be null and of no effect. 
The said subscription contract was dated May 22, 1959. 

5. Each of the Intervenors did so contract with the said De
fendant Corporation by signing the said contract 

page 50 r agreement and did pay at the time prescribed the 
amount required by the said contract and therefore 

became entitled to the issuance to them of the amount then 
paid for and became legally bound and required to pay the 
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additional amount when called for by the Board of Directors 
and to then receive the additional stock subscribed. 

6. Intervenors, upon compliance in every respect with the 
agreement aforesaid, i~eceived a confirmation from one Balogh 
& Company of the subscription of the stock. 

7. Thereafter, the said Balogh & Company, which your In
tervenors allege to have been the stock sales representative 
for the Defendant Corporation, on August 3, 1959, in a letter 
signed by ''Balogh & Compm1y, by Lafayette Franklin, Exe
cutive Vice President" and in complete violation of the agree
ment between your Intervenors and the Defendant Corpora
tion returned to the individual Intervenors the checks there
tofore delivered by them and stated that the said Balogh & 
Company had not received the additional one-half payment 
prior to July 31, 1959. 

8. Your Intervenors are advised and therefore allege that 
on said August 3, 1959, the said Balogh & Company learned 
that there were others anxious to obtain the stock and acting 
with others who were not bound by the aforesaid contract 
between themselves and the Defendant Corporation and with
out authority of the Defendant Corporation and in violation 
of the agreement under which the Defendant Corporation was 
bound to deliver the stock subscribed by each to the Inter
venors did return the checks of all subscribers, violate the 
confirmation theretofore given to all subscribers and did then 
and there illegally and unla-vvfully agree to make the said stock 

available at some later date to others than the 
page 51 r subscribers. 

9. Your Intervenors believe and allege that no 
stock sale had been made to others on the 3rd of August, 1959, 
and that on the said August 3, 1959, the Intervenors were the 
owners of the stock subject to its delivery by the Defendant 
Corporation and that no other person had any interest or title 
thereto. 

10. These Intervenors allege that they are the rightful 
owners having complied in every respect with the said a.i:rree
ment with the Defendant Corporation and having paid the 
amounts required on the dates required in accordance with the 
<'Ontract and are the lawful owners of the said stock and that 
the Plaintiffs in this cause have no right, title or interest in 
and to the said stock. 

WHEREFORE, your Intervenors pray that the Defendant 
Corporation may be required to issue the stock to each of the 
Intervenors heretofore subscribed by each of them and in 
accordance with the terms of the agTeement for suhserip
tion; that the Bill of Complaint of the Complainants for an 
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injunction might .be dismissed and that your Intervenors may 
have such other, further and more complete relief, including 
suit money and attorneys fees, as the nature of the case may 
require and to equity and good conscience may seem meet. 

page 52 r 

THOMAS E. 0 'BRIEN 
HOvV ARD 0. MOTT 
SIDNEY LYONS 
"\V. LEONARD "\VEYL 
CHARLES R. DERRICKSON 
ROBERT A. BELL 
J. FR.EDERICK CHAIRSELL 
JOS~JPH BEINSTEIN 
HERMANN F. DIAMANT 
HENRY T. KULESHER 
JOHN E. A-LEXANDER 
JOHN E. PROMINSKI 
THOMAS E. HAGGERTY 
PARIS M. BRICKEY 
"\V. T. PRYSE 
LEO SOLET 
ROBERT MITCHELL 

Each by Counsel. 

BALL, McCARTHY, BALL & EMBREY 
By FRANK L. BALL, .JR. . 

Counsel for Intervenors. 

page 67 ~ 

Filed Sep. 18, 1959. 

* 

H. BRUCE GREEN, Clerk 
. Circuit Court, Arlington 

County, Va; 
By V. LONG, Deputy Clerk. 

ANSWER OF' DEFENDANT NORTHERN VIRGINIA 
DOCTORS HOSPITAT1 CORPORATION. 

Comes now the defendant, Northern Virginia Doctors Hos
pital Corporation, a corporation organized and existing under 
the laws of Virginia, and for m1swer and grounds of defense 
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to the bill of complaint :filed against it in this cause which is 
entitled Complaint for Injunction, respectfully answ'ers and 
says as follows: 

1. This defendant admits the allegations of paragraph one 
of the bill of complaint. 

2. This defendant admits the allegations of paragraph two 
of the bill of complaint. 

3. This defendant neither admits nor denies the allegations 
of paragraph three of the bill of complaint, but calls for strict 
proof thereof. 

4. This defendant denies the allegations of paragraph four 
of the bill of complaint and calls for strict proof of the 
same. 

5. This defendant says that at the. unanimous direction of 
its Executive Committee, which act was subsequently 'ratified 
by its Board of Dfrectors, a representative of the corporation 
did go to Riggs National Bank and pick up the stock certifi
cates and directed said bank to close its transfer books. As 
to the other allegations set forth in paragraph five, this de-

fendant denies and calls for strict proof. 
page 68 r 6. This defendant admits that plaintiffs are 

owners of certain stock in said corporation, but 
denies that plaintiffs purchased any stock of defendant cor
poration on August 3, 1959. 

7. This defendant says that at the direction of its Board of 
Directors, its officers and Executive Committee have been, 
for some time, negotiating for the .leasing of a portion of its 
property for a nursing home. This defendant further says 
that there have been numerous letters and communications 
by parties interested in leasing and erecting a nursing home, 
and that insofar as this defendant knows, its officers have 
acknowledged all requests, either in ·writing or orally, and 
that as of this date no lease has been consummated. As for 
the other allegations set forth in paragraph seven, this de
fendant denies and calls for strict proof. 

8 This defendant says that its Charter speaks for itself 
and that the offering circular for the sale of its stock also 
speaks for itself, and therefore, the allegations set forth in 
paragraph eight are neit_her denied nor affirmed. 

9. This defendant savs that the unanimous vote of its Board 
of Directors has deter~ined that it is to the best interest of 
the corporation to lease part of this property for a nursing 
home, providing that a suitable lease can be obtained, and 
this defendant further says that two of the plaintiffs herein, 
to-wit, Dr. John T. Hazel and Dr. Raymond Schwartz, are 
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members of the Board of Directors, and therefore are 
estopped from complaining of their own actions. 

10. This defendant says that the plaintiffs are in the same 
position to call a stockholders meeting as any other 

page 69 r stockholder, provided, however, that they comply 
with the statutes of the Commonwealth of Virginia, 

governing such action, but this defendant further says that no 
request bas been made by the plaintiffs to call a stockholders 
meeting. 

11. This defendant denies each and every allegations set 
forth in paragraph eleven of the bill of complaint. 

12. This defnedant denies each and every allegation set 
forth in paragraph twelve of the bill of complaint. 

13. This defendant, having answered the allegations set 
forth in the bill of complaint, paragraph by para.graph, says 
further as answer and grounds of defense, as follows: 

(a). That this complaint is based on an effort of tl1e plain
tiffs to acquire 6220 shares of stock in def.endant corpora
tion, and secondly to prevent defendant corporation from 
leasing any portion of its property unless it be to a lessee of 
their own choosing. 

(b). As to the 6220 shares of stock sought by these plain
tiffs, defendant corporation says that it has no outstanding 
stock for sale, having already committed itself to sell the same 
as will more fully appear in the intervening petition filed in 
this proceeding. 

( c). That certain of the plaintiffs herein were subscribers 
to a portion of the 6220 shares of stock, knew that the stock 
had been committed by the corporation and further knew that 
Balogh & Companv, Inc., could not sell the 6220 snares of stock 
to them without placing defendant corporation in the uosition 

of selling more shares of stock than it had for sale. 
page 70 ~ (d). That whatever the relationship that existed 

between Baloirh & Company, Inc .. as successor to 
Matthew Cornoration. this defendant emnhaticallv denies that 
the relationship was that of an underwriter and that the said 
Balogh & Compa.nv. Inc., knew that defendant corporation 
had committed· itself to sell said stock to other parties and 
that the attempt by Balogh & Company, Inc .. to sell to plain
tiffs was a breach of whatever relationship then in existence. 

( e). As to the leasing of a portion of defendant corpora
tions pronerty, two of the nlaintiffs. as directors of defendant 
corporation. approved :md ratified the leasinir of the same, 
and from the reading of paragraph seven of the bill of com
plaint, and the correspondence ref erred to therein, it is ap-
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parent that the plaintiffs are not disturbed about the leasing 
of the property, but rather the proposed lessee. 

(f). This being a Court of Equity in ~vhich plaintiffs seek 
relief, they must come into equity with "clean hands" and 
this being a joint action on the part of the four plaintiffs, 
the actions of one or more of the plaintiffs which would con
stitute unclean hands, would rub off on the remaining plain
tiffs, they being "all tarred with the same brush." 

(g). This defendant says that all of the plaintiffs being 
stockholders in defendant corporation and some of the plain
tiffs being officers and directors, this action should be dis
missed as being improperly brought, no demand having been 
ma.de on the Board of Directors of the corporation for the 
relief asked for, and the relief asked for should have been 

sought through a stockholders derivative suit. 
pag·e 71 ~ And now having fully answered, this defendant 

prays that the injunction may be dismissed, the 
temporary rei:;training order may be dissolved and that it be 
allowed·it~ proper costs in this behalf expended. 

• 

page 74 r 
• 

NORTHERN VIRGINIA DOCTORS 
HOSPITAL CORPORATION 

By A. CARTER 'V"HITEHEAD 
Its Counsel. 

• • 

· . 
Filed Sep. 21, 1959. 

H. BRUCE GREEN, Clerk 
Circuit Court, Arlington 
County, Va.. 

By V. LONG, Deputy Clerk. 

ANS,V"ER OF DEFENDANTS THOMAS EUGENE 
HAGGERTY AND .JOHN E. ALEXANDER. 

COME no-w Thomas Eugene Haggerty and John E. 
Alexander, and each of them, Defendants in the above-stvled 
cause, and for answer to the Complaint filed against them 
which is entitled ''Complaint for Injunction," respectfull~ 
and individually say as follows: · 
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1. These Defendants and each of them admit that each 
Plaintiff is a stockholder in the Defendant Corporation. These 
Defendants further say that the charter speaks for itself as 
to the purposes of the Corporation. · 

2. These Defendants admit the allegations of paragraph two 
of the Complaint. 

3. These Defendants neither admit nor deny the allegations 
of paragraph three of the Complaint but call for strict proof 
thereof. · 

4. These Defendants deny the allegations of paragraph four 
of the Complaint. 

5. These Defendants and each of them denv the allegations 
of paragraph five of the Complaint and sav that at least two 
of the Complainants knew Rt the time of the filing of the 

Complaint that the allegations of paragraph five 
page 75 ~ thereof were false. Each of these Defendants deny 

that either of them ever ·went to Riggs Bank and 
phvsically removed any certificates as alleged. 

6. The allegations of paragraph six of the Complaint re
peat the allegations of paragraph one thereof, and are ad
mitted. These Defendants denv, however, that Plai11tiffs 
ma<le any purchase of stock in the Corporation on August 3, 
1959. 

7. These Defendants denv the allegations of paragraph 
seven of the Complaint as alleged, but sav in further answer 
then:•to that the Board of Directors of the Cornoration, of 
which the Complainants John T. Hazel and Raymond 
Rchwartz m:e members, has determined it to be in the best 
interests of the Corporation to lease a nortion of its property, 
under certain conditions, for the erection and oneration of a 
nursing home or convalescent hospital in conjunction with 
the operation of the hospital bv Defendant Cornoration. These 
Defendants further say that while there were severftl noints of 
vie1.v expreRsed at its several meetings, the Board of Directors 
unanimously directed its officers, of which 01w of the C:om
plainants is one, to-wit, Raymond Schwartz Vice Preside11t, 
to neirotiate and consummate a lease airree11wnt with :m ::rp
nlfoant named in the action of the Board of DirectorR. TheRe 
Defendants say that no lease has· been negotiatecl or c011-
snmmated but that conversations have been helcl hv the 
officers of the Cornoration and by the"'e two D1>fo11Clj:ln+"'. i 1

1 

r>omnliance with the unanimous direction of its Board of 
Directors and Executive Committee. In further answer to the 
::i lleirations of paragraph seven, these Defendants sav that 
thr Comnlainants are estopped to comnlain of "'ither the 
riction of the Corporation or of its officers as alleged. the 
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Complaint being a joint complaint and two of the 
page 76 r Complainants having participated in the action of 

the Board of Directors and one of the Complain
ants as Vice President being charged with the execution of 
the direction of the Board of Directors. 

8. These Defendants and each of them say that the provi
sions of the charter of the Corporation and the provisions 
of the offering circular speak for themselves. These Defend
ants further say, however, that the charter authorizes the sale, 
transfer and conveyance of any of the property of the Cor
poration, and that the Board of Directors, of which the afore
said two Complainants are members, has always construed the 
charter of the Corporation to grant authority to lease a part 
of its property for a nursing home or convalescent hospital in 
accordance with the most up to date concept of proprietary 
hospital operation. 

9. These Defendants deny the allegations of paragraph nine 
of the Complaint that the leasing of a part of its propert~· 
for the nursing home is not to the best interests of the COJ'
poration, but say that the Board of Directors, of which two 
of the Complainants are members, unanimously determined 
such leasing for such purposes to be in the best interests of 
the Corporation and the Complainants are now estopped to 
complain of the said determination by the Board of Directorf'I. 

10. In answer to the allegations of paragraph ten of the 
Complaint, these Defendants say that each Plaintiff is in the 
exact same position of each other stockholder of the Corpora
tion as to the calling of a stockholder's meeting· and no 
Plaintiff has been denied any right RS a stockholder. These 
Defendants further say that no request for the calling of a 
stockholder's meding has been received from any Complain-

, ant. These Defendants deny that Complainanh:; 
page 77 r have any right to have the said stock issued to them 

as alleged in paragraph ten of the Complaint. 
11. These Defendants and each of them denv anv act on the 

part of either of them to have been outside of' their authority 
or in excess thereof and deny any malice on the part of rither 
of them. On the contrary, these Defendants say that the 
Complainant Hazel participated in a meeting of the Board of 
Directors which confirmed and approved every act of the 
Executive Committee complained of in the Bill of Complaint, 
to-wit, meeting· of Board of Directors of August 13, 1959, at 
which no member voted against the resolution adopted by the 
said Board approving "the action of the Executive Commit
tee in * * * closing the transfer books, rPmoving the stock 
from Riggs Bank * * * " These Defendants again aver that 
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such action on the part of one of the Complainants of a joint 
complaint, estops not only such Complainant but all Com
plainants joined ·with him in a joint complaint from now com
plaining of the action of the Corporation Defendant or of any 
of its officer in the execution of the directions of the Board 
of Directors. 

12. These Defendants and each of them deny the allegations 
of paragraph twelve of the Complaint. Contrary to said 
allegations, these Defendants say that the filing of this Com
plaint ·was done by the Complainants without warning, with
out consultation with, and with a desire to cause, the Corpo
ration Defendant, and each stockholder thereof irreparable 
injury just 18 days after ground had been broken by the 
contractor for the construction of the hospital. The execution 
of a contract with the builder and the breaking of ground 
initiating construction in the first real step toward the goals 

and objects of the Corporation were both reached 
page 78 r after these Defendants became officers and due, at 

least in part, to untiring and devoted efforts on 
their part to the best interests of the Corporation. 

13. Having answered the allegations of the Complaint, 
paragraph by paragraph, these Defendants, in further answer 
to the Complaint as a whole, say that the Complainants, these 
Defendants believe, should not be heard to complain in equity 
where the doctrine of clean hands applies and the doctrine of 
cstoppel has validity .. Each of the Complainants is an official 
on the staff of Arlington Hospital. The Complainant Dolan 
is in charge of Pathology at Arlington Hospital and has a 
lucrative agreement for the operation of the laboratory at 
Arlington Hospital, and it was not until after said Dolan 
had applied for the pathological services and the laboratory 
at the Northern Virginia Doctors Hospital and another ap
plicant had been appointed, that his attitude toward the new 
hospital became hostile. Complainant Schwartz is the Chief 
of Staff of Arlington Hospital Complainant Hazel is the 
Chief of Surgery at Arlington Hospital and previously was 
President of Defendant Corporation, and on January 22. 
1959, brought his own attorney to a meeting of the Board of 
Directors to report that the CoTporation could not he suc
cessful and resigned as President of the Corporation Mav 19, 
1959. Complainant S1Jence on .January 22, 1959, secondAd a 
reRolution, later tabled, t11at the Corporation be dissolved. 

14. In spite of the aforesaid, these Defendants ·with othe1· 
devoted members of the Board of Directors and officers have 
made every effort to carry through to realization the estab-



16 Supreme Court of Appeals of Virginia 

lishment of a Doctors :i:-rospital for Northern Vir
page 79 r ginia and to keep faith with the stockholders of the 

Corporation. None of the Complainants ever com
plained as to the authority" to lease the land complained 
of in the Complaint, indeed they affirmatively participated, 
(through two of the four Complainants), in the action of the 
Board in determining to lease the land for the construction 
of a convalescence or nursing home in close cooperation with 
the hospital and with a "buy back" agreement running back 
to the hospital. Two of the ·Complainants, Hazel and 
Schwartz, had already committed themselves by legally bind
ing subscription contract and had purchased part of the stock 
they now ask the Court to say they purchased again. No 
~omplainant ever asked to call a special stockholder's meet
mg. 

15. The concerted action of the four Complainants in this 
cause is either to kill all opportunity of reaching the realiza
tion of a Doctors Hospital in Northern Virginia or to cause 
the same, if realized, to be under the control of a few of the 
present officials of Arlington Hospital, all contrary to the 
concept of the Northern Virginia Doctors Hospital from the 
time the project was initiated. 

16. The\se Defendants say there is no allegation upon which 
damages against either of these Defendants could be awarded 
the Plaintiffs and say that every act of these Defendants has 
been taken in accord vvith the direction of the Board of Di
rectors acting- the best interests of the Complainants mid all 
other stockholders. 

And now having fully answered the Bill of Complaint, these 
Defendants pray to be hence dismissed with their 

page 80 r reasonable costs expended and pray the Court to 
award them suit money and counsel fees in de

fending this action. 

By 

THOMAS EUGENE HAGGERTY 
JOHN E. ALEXANDER 

Df endants, by Counsel. 

BALL, McCARTHY, BALL & EMBREY 
1437 North Courthouse Road 
Arling'ton, Virginia 

FRANK L. BALL, JR. 
Counsel for Defendants 
Thomas Eugene Haggerty and 
John E. Alexander. 
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page 109} 

MEMORANDUM. 

FROM: vVILLIAM D. MEDLEY, JUDGE. 

TO: Cornelius' H. Doherty, Esqui1~e, Attorney for Plain
tiffs, A. Carter Whitehead, Esquire, Attorney for Northerii 
Virginia Doctors Hospital Corporation. 

Frank L. Ball, Jr., Esquire, Attorney for Defendants, 
Thomas Eugene Haggerty and John E. ·Alexander and for 
Intervening Petitioners. 

THIS CAUSE came on to be heard on the pleadings, the 
testimony, the exhibits, the depositions filed and admitted to 
be read, the argument of counsel, and memoranda filed by 
counsel, and was taken under advisement by ,the Court. 

UPON CONSIDERATION of the foregoing, the Court is 
of the opinion that the plaintiffs are not entitled to the relief 
prayed for in their Bill of Complaint; that said Bill of Com
plaint should be dismissed, and that the injun<.<tion heretofore 
awarded should be dissolved. 

At the time of the argumm1t of this case, counsel for the 
intervening petitioners requested that the Court dismiss the 
intervening petition if the Court denied the relief prayed 
for by the plaintiffs. The Court, the ref ore, deems it un
necessary to make any finding with respect to the intervening 
petition since said petition will be dismissed by the decree to 
be entered in this case. 

A decree should.be prepared pursuant to this memorandum 
and, after endorsement by all counsel of record, be presented 
for entry. 

December 2, 1959. 

\iVILLIAM D. MEDLEY, Judge. 

page 110} 
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FINAL DECREE. 

THIS CAUSE came on again to be heard upon the plead
ings, the testimony, the exhibits, the depositions filed and 
admitted to be read, and upon argument of counsel, and 
upon memoranda filed by counsel subsequent to the argument, 
and the Court having taken the same under advisement and 
maturely considered the matter, and 

The Court being of the opinion that the Plaintiffs are not 
entitled fo the relief prayed for in their Bill of Complaint 
and that s'aid Bill of Complaint should be dismissed, and 

IT FURTHER APPEARING TO THE COURT that the 
intervening petitioners, by their attorney, at the time of the 
argument of this cause stated to the Court that if the Court 
found that the Plaintiffs had not carriC'd their burden of 
proof in establishing their right to relief under their Bill of 
Complaint that the intervening petitioners desired to with
draw or have the Court dismiss the intervening petition with
out the necessity of making findings thereupon, and 

IT FURTHER APPEARING TO THE COURT that it is 
therefore unnecessary for the Court to make anv finding with 
respect to the intervening petition since the said petition will 
be di:;:missed by this decree, it is 

page 111 r ADJUDGED, ORDERED AND DECREED 
that the preliminary injunction heretofore granted 

Plaintiffs in this action be and the same hereby is dissolved; 
that the Bill of Complaint for injunction and for damages be 
and the same hereby is dismissed; that the intervening pe
tition, at the request of the attorney for the intervenors, be 
and the same hereby is dismissed without consideration of the 
merits of the intervening petition. 

This Decree is final. 
Counsel for the Plaintiffs duly excepts to the ruling of the 

Court in dismissing the Bill for Injunction. 

Entered: December 8, 1959. 

"WILLIAM D. MEDLEY, Judge . 

• .. 
page 112 r 
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NOTICE OF APPEAL. 

The plaintiff, Dr. William T. Spence, is aggrieved by the 
final decree entered in the above entitled cause on the 8th 
day of December, 1959, and hereby appeals from the final 
decree so entered and hereby gives notice that he will, within 
the time permitted by law, file a petition in the Supreme 
Court of Appeals of Virginia for an appeal to the entry of the 
decree and final judgment. 

Filed Dec. 23, 1959. 

• 

page 113 ~ 

DR. -WILLIAM T. SPENCE 
By COR.NELIUS H. DOHERTY 

Attorney for Plaintiff. 

H. BRUCE GREEN, Clerk 
Circuit Court, Arlington 
County, Va. 

By V. LONG, Deputy Clerk. 

• • 

ASSIGNMENT OF ERRORS. 

The plaintiff, Dr. Wil!iam T. Spense, through his attorney, 
Cornelius H. Doherty, assigns as errors the action of the 
trial Court in the following respects : 

1. The Court erred in entering a decree dismissing plain
tiff's complaint. 

2. The Court erred in entering a decree denying the relief 
prayed for in the complaint and in failing to enter a decree 
directing the defendant, Northern Yirginia Doctors Hospital 
Corporation, through its officers, the defendants, Dr. Thomas 
Eugene Haggerty and Dr. John E. Alexander, to issue a 
certificate of stock to plaintiff which was purchased by plain
tiff on the open market.-

DR. WILLIAM T. SPENCE 
By CORNELIUS H. DOHERTY 

Attorney for Plaintiff. 
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Vincent C. Burke, Jr. 

Filed Dec. 23, 1959. 

Dep. 
Vol. I 
page 2 ~ 

H. BRUCE GREEN, Clerk 
Circuit Court, Arlington 
County, Va. 

By V. LONG, Deputy Clerk., 

* * * 

* * * 

VINCENT C. BURKE, JR., 
a witness, was called for examination by counsel for the 
plaintiffs and, after having been sworn by the notary, was 
examined and testified as follows : 

* * * * * 

Dep. 
Vol. I 
page 20 ~ 

* * * * * 

EXAMINATION BY COUNSEL FOR DEFENDANTS. 

Dep. 
Vol. I 
page 21 ~ By Mr. Ball: 

Q. Mr. Burke, do you know Dr. Thomas E. 
Haggerty? . . 

A. I don't know whethei' I ever personally met him, Mr. 
Ball. I talked fo him on the telephone on several occasions 
at least. 

Q: Do you know Dr. John E. Alexanded . . 
A. I can't say as I do; 1101• sir. I may }Jave talked to him, 

Mr. Ball. 
Q. Have you ever seen either of those gentlemen in the 

Riggs National Bank? 

__________ J 
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Vincen,t C. Burke, Jr. 

A. I have no recollection of ever seeing them in the bank. 
Q. All right. Now, from the time of your original agree-

, ment, or your authority under the special resolution, which 
is identified as Plaintiffs' Exhibit No. 1, you considered the 
Northern Virginia Doctors Hospital Corporation as a prin
cipal, did you not~ 

A. Yes, sir. 
Q. You would act under instructions from the Executive 

Committee of the Hospital Corporation~ 
A. Yes, sir. 
Q. At no time was Balogh & Company, the Matthew Com

pany, or the 'l\Thitney Company ever your principal~ 
A. Absolutely not. 

Dep. Q. Now, I noticed in Plaintiffs' Exhibit No. 9, 
Vol. I which is a letter from Mr. Dierkoph to the North-
page 22 ~ ern Virginia Doctors Hospital Corporation of 

August the 10th, the letter shows that 6220 shares 
had been issued, that we wottlc1 have exceeded the 30,000 
shares authorized, does it noH 

A. Yes, sir. 
Q. So that, Mr. Burke, there was no authority in the bank 

to issue the 6220 shares as requested by Balogh within the 
30,000 authorized in the offering, was theTe ~ 

A. Well, certainly, we would have been over issued if we 
did it. Thereforn, ·we wouldn't have authority to do it. 

Q. That would be contrary to the authority~ 
A. Yes, sir. 
Q. That authority, given in the original special resolution 

of the bank, was never amended or increased. in any way~ 
A. Not to my knowledge. 

* * * • * 

Dep. 
Vol. I 
page 3~ ~ 

• • • • * 

EXAMINATION BY COUNSEL F'OR. PLAINTIFFS. 

By Mr. Doherty: 
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Vincent C. Burke, Jr. 

* * * * * 
Dep. 
Vol. I 
page 35 r 

* • • • * 

Q. Would Riggs issue any stock under the direction of, 
other than from Balogh & Company or Matthew & Company? 

A. \Vell, our authority to issue the stock is from our prin
cipal. 

Q. The Northern Virginia Doctors Hospital Corporation~ 
A. Yes, sir. 

Dep. 
Vol. I 
page 37 ~ 

EXAMINATION BY COUNSEL FOR DEFENDANTS. 

By Mr. Ball: 

Q. I want to ask you a question: What was the purport 
of the visit of Dr. Dolan and the people that evening of 
August the 6th~ 

A. 5:50 P. M. 
Q. Incidentally, that was after working hours at the bank, 

isn't that right~ 
A. Mr. Ball, the Riggs National Bank works around the 

clock. 
Q. Was there any prior appointment by which you waited 

until 5 :50~ 
A. No, sir, I was there working. 
Q. What was the reason f.or their visit? What was the 

purport of it? 
Dep. A. The purport of it was to deliver to the bank 
Vol. I a letter containing a check in the amount of 
page 38 r $6,220, which letter also directed that stock be 

issued of Northern Virginia Doctors Hospital Cor-
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Michael Aquilino. 

poration to certain listed people. And I advised the group 
present that, although I would accept it, I advised them that 
the books had been closed and we would not comply with the 
instructions in the letter. . 

Q. So, at the time that the bank first Teceived the check, 
the offerer of the check was advised that the bank had no 
authority to issue the stock~ 

A. That is correct. 
Q. And the bank never undertook to issue the stock to 

anybody~ 
A. No, sir. 

Mr. Ball: All right, sir, thank you very much .. 
Mr. DoheTty: That is all. 

(Reading and s1gnmg of deposition waived.) 

Thereupon, 

· . MICHAEL AQUILINO, 
a witness, was called for examination by counsel for the plain~ 
tiffs and, after having been sworn by the notary, was 
examined and testified as follows : 

EXAMINATION BY COUNSEL FOR PLAINTIFFS. 

By Mr. Doherty: 
Q. "'i\Till you state your full name, please, ... Mr. 

Dep. 
Vol. I 
page 39 r 

Aquilino~ 
A. Michael .Joseph Aquilino. 
Q. "'i\There do you live~ 
A. 4001-12th Street, Northeast. 

Q. "'i\There are you employed 1 
A. Riggs National Bank. 
Q. In what capacityW 
A. Clerk in the Stock TTansf er Department. 
Q. How long have you been so employed 1 
A. I have been with the bank for 2 years; in that particular 

department, about a year and a half. 
Q. Are you familiar with the records of the Northern Vir

ginia Doctors Hospital Corporation which Riggs acted as 
tTansf er agent~ 

A. Yes, sir, the actual stock records. 
Q. Do you have anything to do with the issuance of the 

stockW 
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Michael Aquilfri,o. 

A. Yes, sir. 
Q. And there has been something said here about the 

number of shares that have been issued, that there were 370 
shares over-issued, over the public offering of 30,000. 

Now, there is the notation there further, lwwever, that 
Balogh & Company have made, sold a total or requested the 
issuance of stock in the sum of 16,552 shares? 

A. Yes, sir. 
Dep. Q. Are you familiar with those records? 
Vol. I A. Yes, sir. I computed this, showing that we 
page 40 r would be 370 shares over bad we followed the en-

tire instruction of Balogh & Company. 
Q. \i\T ell, Balogh & Company had not exceeded their quota 

of 16,552 shares 1 
A. They may have not exceeded their quota, but we would 

have gone over 30,000 shares had we followed their instruc~ 
tions. \i\T e were limited to 30,000 shares . 

* * • * * 

Dep. 
Vol. I 
page 46 r 

* * • * • 

EXAMINATION BY COUNSEL FOR DEFENDANTS. 

By Mr. Ball: 

Dep. 
Vol. I 
page 47 r 

• 

• • 

• • 

Q. Is your answer that the bank did not have authority at 
the time it received it to issue the 6220 represented by the 
check of $62,200 brought to Mr. Bmke~ 

A. That is correct. 

I 

_ _J 
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Dr. Thomas Eugene Haggerty . 

• • * • • 
Dep. 
Vol. I· 
page 53 ~ 

* * * * * 

Q. And it was not until you got Mr. 0 'Donnell's check, 
his check of $550 that evening to Mr. Burke that the issues 
would have gone over the authorization? 

A. Yes, sir. 
Dep. -Q. The 6220 shares represented by the $62,200 
Vol. I check is the order that would have put it over the 
page 54 ~ issue~ 

A. Yes, sir . 

* • • • • 
Dep. 
Vol. II 
page 34 ~ 

• • • • • 

DR. THOMAS EUGENE-HAGGERTY, 
a defendant, was called for examination by counsel for the 
plaintiffs and, after having been sworn by the notary, was 
examined and testified a.s follows : 

Dep. 
Vol. II 
page 65 ~ 

• 

• 

• 

• 

• • • 

• • 

EXAMINATION BY COUNSEL FOR DEFENDANTS 
HAGGERTY AND ALEXANDER. 

Dep. 
Vol. II 
page 68 ~ 

• 

• 

• 

• 

• • • 

• 
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Dr. Thomas Eugen,e Haggerty. 

By Mr. Ball: 
Q. This paper does bear the stamp of the Securities & 

Exchange Commission, \Vashington Regional Office, showing 
that it was received on May the 19th, 1959, does it not? 

A. Yes, sir. 
Q. vVould you read please the part which is the amendment 

so we may have it in the record~ 
A. ''As of May 18, 1959, 8,301 shares are ·offered for sale 

to the public at $10.00 per share on the following terms: 

"A. That the purchasers sign a duly authorized subscrip
tion contract wherein they subscribe to a specified number o± 
shares, the contents of the subscription contract being that 
they will purchase 50 per cent of the stock therein subscribed 

to ·on or before July 15, 1959, and that they will 
Dep. purchase the remainder of the stock therein snb
Vol. II scribed to on call of the Board of Directors of this 
page 69 ( Corporation, but in any event, not later than the 

date that Stage 1 of the construction of the North
ern Virginia Doctors Hospital, to be built at 601 Carlyn 
Springs Road in Arlington Countv, Virginia, is completed. 

''B. That in the event 4,000 of the remaining 8,301 shares 
are not reliably subscribed to, or in the event that an amount 
equivalent to $40,000 is not otherwise obtained, on or before 
the 30th day of .Tulv, 1959, that said subscription shall be 
null and of no effect.'' 

Q. Doctor, 'what you have just read was filed with the 
Securities & Exchange Commission, as the stamp-

A. There is a stamp to that effect, Mr. Ball. 
Q. Have you ever received any word from the Securities & 

Exchange Commission that that :filing was rejected ·or denied 
in any way? 

A. I have personally not seen such a letter. 
Q. Have you ever heard that it was denied or rejected in 

any way~ 
A. No, sir. 
Q. In your understanding of what you have just read, does 

that require the payment of the full amount or the payment 
of a half amount~ 

A. It is my understanding that it requires pay-
Dep. ment of a half amount. 
Vol. II Q. Has the board of directors of the corporation 
page 70 ( ever called the remaining· amount as set forth in 

what you have just read~ 
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Rarymond Schwartz. 

A. Not that I know of. 
Q. Did Balogh & Company ever call upon the board of 

directors to call the remaining amount of subscriptions as 
set forth in what you have just read~ 

A. No, sir. 
Q. Is the language in what you have just read essentially 

the language of the subscription that you and other sub
scribers signed~ 

A. Yes, sir. 
Q. Doctor, I want to go. back just a moment, and maybe> 

you will find it in the directors' minutes. Vv as there a time 
prior to July 15th when a report was made to the board of 
directors that all of the stock, all of the remaining stock au
thorized to be issued had been fully subscribed~ 

A. Yes, sir. 
Q. Do you recall when that was,? 
A. I don't. I would have to consult the minutes. 
Q. The minutes would show that, would they~ 
A. I believe so. 

• • • • • 

Dep. 
Vol. III 
page 32 r 

• • • • • 

RAYMOND SCff\VARTZ, 
a plaintiff, was called for examination by counsel for the De
fendants Haggerty and Alexander and, after having been 
sworn by the notary, was examined and testified as f ollffws: 

EXAMINATION BY COUNSEL FOR DEFENDANTS 
HAGGERTY AND ALEXANDER. 

By Mr. Ball: 

Dep. 
Vol. III 
page 37 r 

' 

• • 

• • 

• . . • 

• • • 
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Ra,ymond Sclvwartz. 

Q. Doctor, when did you decide to go m on this arrange
ment with Dr. Spence and the others? 

A. My first knowledge of the fact that this whole issue was 
in jeopardy was at about noon on that Monday, August the 
3rd. This was my very first knowledge that this subscription 
was in jeopardy and that there had been a cei.·tai11 threat that 
the checks would be returned, and so forth, and so forth. 

Q. Where did you receive that kno-wledge? 
A. This I got from Dr. Dolan. 
Q. From Dr. Dolan~ 
A. Yes. 
Q. Did you call the president of the corporation to report 

it to him 7 
A. No, I did not. 
Q. Did you call the secretary of the corporation to report 

it to him 7 
A. No, I did not. 
Q. Did you attempt to call a board of directors' meeting or 

executive committee meeting7 
Dep. A. No, I did not. 
Vol. III Q. Dr. Dolan was not an officer or member of the 
page 38 ~ board of directors 7 , 

A. That's correct. 
Q. So that it became obvious to you, did it not, that Dr. 

Dolan had information that the corporation didn't have at 
that time, or the board of directors didn't have7 

A. Let me merely say that whether they had this lnwwledge 
or not is not known to me. I had no knowledge whether others 
had knowledge of a certain jeopardy to this or not at that 
time. 

Q. You are a member of both the board of directors and 
executive committee 7 ' 

A. Yes. 
Q. So as a member of the board of directors you had not 

learned 7 
A. No. 
Q. As a member of the executive committee you had not 

learned 7 
A. Not from them, but, contrarywise, I did not have the 

knowledge that they didn't know these things. 
Q. You didn't attempt to call your brother di.rectors to

gether to advise them or your brother officers 7 
A. I didn't do that, no. 
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Raymond Schwartz . 

• • * * 

Dep. 
Vol. III 
page 41 ~ 

• • • • • 

Q. Doctor, you were present at this board of directors' 
meeting that voted to go ahead with the contract with the 
Cohen interests, were you not? 
, A; Yes. 

Q. You have heard here that the action of the board of 
directors was unanimous? 

A. Yes. 
Q. After discussion? 
A. Yes. . 
Q. And that the minutes were approved at the next board 1 

of directors' meeting as unanimous; is that cor
rect? Dep. 

A. Yes. Vol. III 
page 42 ~ Q. You also were present, were you not, at the 

executive committee meeting on the night of the. 
3rd of August of 1959? 

A. That's correct. 
Q. At which time the executive committee took the action 

to sever relations· with Balogh and to have the books and 
records taken back from Riggs Bank; is that correct? 

A. Yes, that's correct. 

Q. Later on, you say that Dr. Alexander and Dr. Hag;gerty 
had been acting outside of their authority. Is there any act 
that you now know of that you claim Dr. Haggerty or Dr. 
Alexander have done outside of their aut.horitv as officers 
of the corporation? ·· 
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Rayrnond Schwartz. 

Mr. Doherty: It is a legal matter. That will all 
come out in the proof. 

Mr. Ball: I am asking him. Vol. III 
page 44 r The \Vitness: Let me say that there is doubt 

in my mind, and there has been, whether we did 
or did not buy these stocks. 

• • • 

Q. Doctor, you are not going to tell me something that is 
not true. Do you know of anything that Dr. Haggerty or Dr. 
Alexander have done personally in connection with the cor
poration that wasn't :first authorized by the board of directors 
or the executive committee? 

A. I think it is fair to say that all of these things were very 
defrnitely authorized by a coniittee. 

Dep. Q. If they were authorized by the board ·of cli
Vol. III rectors, you are a member of that and were present; 
page 45 r is that correct 1 

A. That's right. 
Q. The night that this thing was done you were present 

and at the time the vote was taken and the action to pull 
back the stock records was done you were present, were 
you not? 

A. \i\Then you visualize the .scene at that-
Q. I want to know if you were present. Then you can tell 

me anything you want. ~ 
A. I was present and we voiced an objection that we thought 

was correct. Perhaps not as vigorously as we might. The 
motion was made and was seconded. I neither voted aye; I 
didn't vote nay. 

Q. Sid You say no vote was taken~ 
A. I say I did not vote aye or nay. 
Q. On that night. Doctor, when you were sitting with vour 

brother members of the executive committee, did you tell any 
of them that yon were one of those who had attempted to 
buy the stock on that day? 

A. I merely said a group of doctors-I can't remember 
exactly what I did say. It was limited to a few sentences. 
I rather doubt that I did say that I was a member of this 
group. I rather doubt that I did. 

Q. Did yon in any way attempt to abrogate your 
Dep. obligation under the subscription ::iirreement or tell 
Vol. III them that you felt that the subscription agreement 
page 46 r was abrogated in any way under which you had 

agreed to pay $2,000? 
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Raytnond Sc111Wartz. 

" " " 

Q. Did you object to the meeting that night, Doctod 
A. I wasn't very happy about being called. I came. 
Q. Did you go in when the rneeti,ng ·was organized and say, 

"I object to the holding of this meeting"~ 
A. No. I was plenty annoyed, though, because I was a last 

arrival. 
Q. Did the others indicate t"\lat they were annoyed, too, 

at the meeting at that time? 
A. I am quite sure they did. 

Dep. 
Vol. III 
page 48 r 

" 

" 

" " 

" " 

" 

Q. Doctor, it was taken in an effort to uphold your legal 
agreement that, vou already had with the company for the 
purchase of $,2,000 worth of stock, wasn't it? 
· A. I.don't think I understand that. 

Q. It was taken by the executive committee to uphold your 
legal right to have the $2,000 worth of stock that you had 

signed a subscription for, wasn't it? 
A. That is quite correct. 
Q. \Vasn't that said at the meeting, that that was 

one of the reasons for it, that the corporation had 
to deal square with the people that had subscribed f 

A. That was stated, yes. 

De1J. 
Vol. III 
page 49 r 

* " " " 
Q. Of course, you never authorized Balogh to send the 

c]rncks back. 
A. I should say not. 

Dep. 
Vol. III 
page 52 r 

* 

" • • 
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Stephen E. Balogh. 

Dep. 
Vol. III The allegation is that you purchased 1,500 shares. 
page 53 r That would have been $15,000. 

A. Yes. \ 
Q. Did you sign a note for $15,000? . 
A. It was done in two parts. I signed an individual note 

for a certain sum of· monev and then three of us siitned 
another note for a total sum ~f money again. '-

Q. None of that was done before the 6th of August? 
A. There seems to be some conflict relating to dates. It has 

been stated, as I am sure is recorded, that it was done on 
Monday. I am reasonably sure that this was done later that 
week and just before we went to the Riggs National Bank. 

" • • • • 
page 20 r 

• • • • • 
STEPHEN E. BALOGH, 

was called as a witness by counsel for the plaintiffs and, hav
ing first been duly sworn, took the stand, was exami110cl and 
testified as follows : 

DIRECT EXAMINATION. 

Bv 1\fr. Doherty: 
Q. Mr. Balogh,. would you state your full name, please? 
A. Stephen E. Balogh. 
Q. Where do you live? 
A. 4832 46th Street, ~orthwest, Washington, D. C. 
Q. \Vbat business are you in? 
A. Registered broker dealer. 

· Q. Were you at one time connected with Matthew 
page 21 ~ & Company? 

A. Balogh & Company is the successor corpora
tion. I own both corporations and we changed the name of 
tlw corporation June 1. 1959. 

Q. Was the cornoration advised of that fact, the Northern 
Viridnia Doctors Hospital Corporation? 

A. Northern Virginia Doctors Hospital Corporation was 
properly advised. 

Q. \i'\There is your broker's office? 
A. In Washington, the main office, is in the \i'\T oodward 
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Building. The Arlington branch office is m the Arlington 
Trust Building, on the third floor. 

Q. When were you first connected with the defendant cor
poration as a broker or underwriter 1 

A. Officially, from the 22nd of September 1948-1958. 
Q. Th.at was by the agreement which has been offered in 

evidence as Plaintiffs' Exhibit No. H 
A. By written agreement properly filed with the Security 

Exchange Commission. 
Q. I show you Plaintiffs' Exhibit No. 1 in evidence, and ask 

you if that is' the original agreement that you had with the 
defendant corporation (handing the exhibit to the witness) 7 

A. Yes, sir. 
Q. Under this agreement, Mr. Balogh, how many shares of 

stock were you to sell of the defendant corporation 1 
A. 16,552. 

page 22 r Q. The offer was what1 
A. Thirty thousand shares. 

Q. Do you know who that went through, what un<ler-writed 
A. Another underwriter in vVashington, D. C., Whitney & 

Company. 
Q. Did you see this offering circular of Northern Virginia 

Doctors Hospital Corporation known as Plaintiffs' Exhibit 
No. 3 in evidence 1 

A. Yes, sir. This is what we distribute. 
Q. This organization was approved by the Securitie's & 

Exchange Commission~ 
A. T·he S. E. C. does not approve any offering. The S. E. C. 

authorizes the printing of the circulars. 
Q That was done in this particular case~ 
A. It was done in this case, sir. 
Q. You were to sell 16,552 shares~ 
A. Yes, sir. 
Q. Did you sell 16,552 shares within the period that was 

contemplated by the original agreemenH 
A. We have concluded the sale on August 4, 1959, and we 

sold out all the 16,552 shares. 
Q. Under the original agreement within the certain period 

of time, had you sold out to March 7 
A. Not all of that. In the middle of February I suggested 

and proposed to the BoaTd of Directors and Exe
page 23 r cutive Committee to close out this issue, because it 

was a lag·gard, dra,vn-out public· issue. And for 
the p;·ood of the corporation, I suggested that we should close 
out, irrespective of the remaining unsold shares. The Board 
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of Directors had decided otherwise, and by the end of March 
I agreed in an amended extension of our sales contract that 
the remaining shares, namely, 8,305 shares, if I remember the 
numbers correctly, should be also offered to the public. 

Q. I shffw you Plaintiffs' Exhibit No. 2 in evidence and ask 
you if that is the agreement that you signed some. time in 
March (handing the exhibit to the witness)? That is dated 
the 10th of March. \iVas it signed, if you signed it, on the 
] Otb of March, or when was it signed? 

A. \iV ell, actually, the signature -was put on this paper on 
March 30. I advised Mr. Creedon, the attorney of the cor
poration, that after we contacted the transfer agent, the Riggs 
National Bank, and after vve looked over our records, some 
of the proposed sales were not confirmed and in my notations 
the original amendment was drawn up o'n the basis of 5,494 
shares as unsold. 

Q. What are you referring to now? 
A. I am referring to the copy which was given to me by 

Mr. Creedon on the 10th of March, and I asked him at that 
time to recount the shares and I wrote him a letter-I'm sure 

he has a copy of it somewhere-that the actual 
page 24 ~ unsold shares are 8,503. So we never changed the 

date of the amendment that we signed, the corpora
tion and myself, actuallv, on March 30. 

Q. Referring to Plaintiffs' Exhibit No. 4 in evidence, is that 
the letter from Creedon that you received (handing the ex
hibit to the witness) ? 

A. Yesr,sir. Mr. Creedon mailed this back with the proper 
signatures on March 30, and acknowledged that the copy 
of this proposed ,amendment to our original underwriting 
agreement is this document which I have signed. 

Q. From that time up to August 3, 1959, you sold the stock 
whenever it was available? 

A. The date of the last sale was August 4, 1959. 
Q. Directing your attention to sometime in June-strike 

that. 
Who was the representative of the defendant corporation 

that dealt with you on most of the occasions? 
A. Most frequently I dealt with Mr. 0 'Neill. 
Q. That is Mr. Philip O'Neill~ 
A. Mr. Philip O'Neill, administrator of th0 hospifal who 

ran it on a month-to-month basis from our Arlington broker
age office, and it was convenient to discuss the corporation 
matters personallv or by telephone with him. 

Q. \iVas Mr. O'Neill aware of the fact of the change on 
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June 1, 1959, of the name of Matthew & Company to Balogh 
& Company~ 

page 25 ( A. Precisely so. He recieved official notice from 
us. He received checks from us and he paid checks 

to us under the name of' Balogh & Company. 
Q. Mr. Balogh, did there come a time when Mr. O'Neill 

approached you about the sale of certain stock by subscrip
tion agreement to various doctors? 

A. Yes, sir. 
Q. Can you tell us what that was, what conversation you 

had with Mr. O'Neill about that7 
A. Both Mr. O'Neill and NLr. Creedon showed me a draft 

letter which they planned to address to the stockholders of 
the Northern Virginia Doctors Hospital Corporation con
veying the thought or suggestion of the Board of the cor
poration offering them a chance to buy stock on a split-pay
ment basis, deferred-payment basis. 

The original draft which was shown to me by Mr. 0 'Neill 
was outright violation of the ·word and the spirit of the agree
ment, and I asked Mr. Creedon-in fact, I wrote him a letter 
on or about the middle of May-

Q. Do you have a copy of the letter you wrote to him~ 
A. I should have a copy of it. 
-in which letter I asked Mr. Creedon, the attorney of the 

corporation, that if any deferred payment would be brought 
into the picture, that future stock purchasers could buy stock 

on an installment basis, it should be clearly acted 
page 26 r upon by S. E. C., Securities Exchange Commission, 

because this offering circular does not give any 
relief of payment to any stockholders. This stock purchased 
and offered to the public has to be paid by cash. 

I have this copy of the letter (in di ca ting). 
Q. Before you go into that-
A. May 14, I wrote this to Mr. Creedon. 
Q. You say this has to be paid by cash 7 
A. Paid in full bv cash. 
Q. Within what period of time 7 
A. Within four business davs or seven calendar flavs. It 

is the regulation-so-called Regulation T, promulgated by 
the Federal Reserve Board, and it is explained by the Securi
ties Exchange Commission that a hroker is not allowed to 
give credit. In· fact, we are warned under severe penalties. 

Mr. Ball: The best evidence is the law itself or the regu
lations. I don't know if we can get Mr. Balogh to expound 



36 Supreme Court of Appeals of Virginia 

Stephen E. Balogh. 

on what the regulation is. It seems to me the best evidence 
is the regulation itself which he referred to. 

The ''Titness: "T ould you like me to quote that one sen-
tence~ I have it written down. 

Mr. Doherty: That is all right, Mr. Balogh. 
I offer this in evidence as Plaintiffs' Exhibit No. 6. 
The Court: This will be No. 6. 

page 27 ~ (The document nferred to was marked Plain-
tiffs' Exhibit No. 6 for identification and received 

in evidence.) 

By Mr. Doherty: 
Q. Now, after this correspondence ·with Mr. Creedon, did 

you have any further conversations with either Mr. Creedon 
or Mr. 0 'Neill relative to the sale of this stock to the various 
doctors~ 

A. This conversation has been going on between the middle 
of May to the middle of June, almost until the beginning of 
July. Mr. Creedon felt fairly confident that if he presents 
an amendment to the Securi_ties Exchange Commission and 
t]Je Commonwealth of Virginia- this being a Virginia cor
poration and their stock-that ·without too much complications 
he ·would receive permission from S. E. C. to amend the 
circular. 

In this particular letter I only asked him in accordance with 
the attorney, Mrs. Appleton, the Securities Exchane:e Commis
sion attorney who supervises our services, no deferred pay
ment, installment payment stock sale could go through in con
nection with this stock through our books ·without the express 
knowledge and the approved amendment of S. E. C. 

On or about the middle of June Mr. O'Neill brought a 
second draft of a letter and he showed me an alleged contract 

and made this statement, ''That we had made an 
page 28 r arrangement with a bank in Arlington. "Te will 

be able to sell on the basis of this contract 6,400 
shares, "-the actual remaining amount of shares at that 
time-" so you reserve those shares, do not offer them to the 
public anymore. Half of .the shares will be paid by the in
dividual purchasers, "-,ve could call them his prospects, 
sixty-three prospects, whom he actually had lined up on that 
statement-'' and the other half of the stock will be paid hy 
the corporation." 

I didn't have to consent verbally or in writing to such nn 
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arrangement, but in order to help the completion of the sale 
of this corporation stock I agreed that I will be willing to re
serve the 6,400 shares from the middle of June up till July 
15; that was the termination date of the contract. And we so 
advised every one of our salesmen who were engaged in the 
selling of this stock, we actually have reserved on our books 
6,400 shares for this contractual type of sale with the under
standing that half of the sales on the actual date of payment 
will be paid by the corporation and half of the amount will 
be paid by th.e individual purchasers. 

On July 16, I was in the hospital under a surgical opera
tion for about two or three weeks. On .Julv 16, Mr. O'Neill 
brought a series of names, precisely sixty-three purchasers
alleged purchasers' names, into our office and our security 
vice president, who is actually the cashier and authorized 

executive officer, accepted these names as purchase 
page 29 r orders. and he has entered into our ledger books 

sixty-three names. He irnmediatelv sent them out, 
everyone of these names appearing on this ledg·er book, on 
.July 16 and received a copy of our regular routine confirma
tion. 

Q. Do you have a copy of one of these here? 
A. Everyone of those confirmations is here. 
Q. Was one sent out to each one of them? 
A. It went out on J ulv 16, '59, to everyone of these names 

that appears on our ledger, with the undersfa.nding that the 
settlement date of payment is Julv 22nd. There must have 
been a week end in between. 

Mr. Doherty: \Vait just a minute. Mr. Ralo1.rh. 
I offer this in evidence as Plaintiffs' Exhihit No. 7 on the 

statement of the witness that he has one of those for ea~h one 
of the sales or offer of purchase made on the 16th day of 
July 1959. 

(The document referred to was marked Plaintiffs' Exhibit 
No. 7 for identification and received in evidence.) 

Mr. Doherty: And I ask this be marked Plaintiffs' Exhibit 
No. 8 in evidence showing- the names and amounts of sto<>k 
allegedly purchased on that day. 

(The do<>ument referred to was mrirked 'Plnin+iffs' Exhihit 
No. 8 for identification and received in evidence.) 
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page 30 ~ By Mr. Doherty: 
Q. This statement that went out to every one of 

those doctors, final settlement of full payment was to be made 
on the 22nd 1 

A. The 22nd of .July. 
Q. Did you talk to Mr. O'Neill about that~ 
A. I wasn't in the office. Mr. F'ranklin didn't know the 

verbal discussions in every detail between Mr. O'Neill and 
myself, and he couldn't communicate with me hec>anse I was 
in the hospital, in the Doctors Hospital in V\Tashington, at 
that time. 

So what he has done, he issued these confirrn11tio11s on 
that day and as the checks came in lrnlf of the amo11nt of thr 
stock l)UrChased Checks-he l)Ut all the Ol'i!dnll) f'hPCkS in 011C 

flle witJ1 all these confirmations and he h~s waited be~a11sP he 
couldn't enter into onr books half payments, he wasn't au
thorized to do that. 

Q. \\1as any of that money ever put in the account at the 
·bank? 

A. No. We kept the checks in our file. "\\Te hi:ive not 
cashed any of those checks. On .Julv 26th, we went baf'k to 
the office and' looked over this fil<>. and the ne-xt dwv. on .Tu]v 
27, I called up Mr. O'Neill and I tokl him that the settlenwnt 
date on these purchases, sixty-three customers' purch::ises, wi:is 

past due and we cannot enter this as a bnna fide 
page 31 r sale into our books because under the lRw, Regula

tion T, which every broker must know. '"e have to 
cancel out or liquidate the sale immediately if it isn't paid 
on the settlement date. 

So consequently, I advised him I am not entering· this into 
the books but since this is .Julv 26 I asked him that the latest 
on ,July 31, which happened to be Fridav, the other lrnlf of the 
check from the source of Doctors Hospital or from the Joan, 
as it was explained to me, is the latest it must be paid, other
wise I will cancel out every one of these payments. 

I made a count of sixty-three orders and I found that nine
teen of the proposed customers didn't even 11nswer. thev 
didn't send in anv checks. Here i=11·e the <>onfirmations which 
were autornRtically disreQ'arded. Three of them, fiftv shares 
each. and it is marked there on the ledger have paid in full. 
11nd the remaining balance, thirty-nine or forty, sent· in half 
of tlwir checks. 

Q. \Vhat was the total amount that ~rou received 1 
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A. Approximately $17,000. 
Q. What would half of the amount have been of the sale 

of the 6,400 shares? 
A. Three thousand two hnndred
Q. $37,000~ 
A. $37,000. A little less than $17,000. I ::i.ctually .dirln't 

run a total on that. bnt it is close to $17,000. Those were all 
the original checks as they came in from the pm

page 32 r chasers. 
Q. ·wait a minute, Mr. Balogh. 

In order to g:et half payment for those 6,400 shares, you 
would have to have $37,000, is that right 1 

A. Yes, sir. 
Q. The $37,000 was to be brought in bv the cornor::1tion or 

by loan from the bank, or something, prior to .July 31st? 
A. Yes, sir. As ap:reed verbally on .July 27, the last day 

of nayment was .July 31. 
Q. ·was that money brought in on .Julv 3H 
A. The monev was not hroug:ht in. I ralled un ::i.g·ain Mr. 

O'Neill on the 28th anrl 29th and asked him has he contacted 
t11ese doctors or does he want us to call his customers. He 
rxpressed his hardships, that most of the cnstomers who were 
ilerelict in their payments didn't respond, and he told me hy 
Fridav noon. as I agreed with him, he i:;: unable to deliver the 
checks hecanse-

Q .. July 31st? 
A. .Tulv 31st .-because he cannot get hold of the checks. 

At that time I told Mr. O'Neill I cannot antagonize and pro
Jornr this situation anymore. Since this is Friday afternoon, 
if the checks will be there next Monday, which was A112:ust 
3rd, not later than by 12 :00 o'clock, I will honor all these 
sales. If not, then on that date in the earlv hour of the after
noon I will close out all these. And he was fully aware of 

that. 
page 33 ~ I also advised their attorney. In fact. I called 

him in-I called oar attornev, J\fr. Cnviello, into 
mv office Monday afternoon, on or about 2 :00 o 'clo<'k. anr1 in 
his presence I called up Mr. Creedon and I asked him, "1\fr. 
Creedon''-

1\fr. 'V"hitehead: Your Honor,-is this a telephone conv0r
sation vou had with Mr. Creedon or something you talked 
ovp,1· with your attorney? 

The "'Witness: In the presence of my attorney I called Mr. 
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Creedon and told him I am closing out all these sales because 
we cannot wait any longer for the payment, and I turned the 
telephone over to our attorney, 9ur counsel, whose advice I 
acted on in this case. 

The Court:· Was that on August 3rd1 
The "\iVitness: On August 3rd, about 1 :30 p. m. or 2 :00 

p.m. 

By Mr. Doherty: 
Q. Now, was this issue all sold out at any time up to the 

third day of August 19591 
A. Up until that day1 
Q. Yes. 
A. The i~sue would have been sold out if these payments 

would have come in, but it was not sold out at all. We had 
62,020 shares left. 

Q. Sixty-two hundred twenty~ 
A. Yes, 6,220 shares left, after I cancelled ont 

page 34 r these sales. 
Q .. How did you cancel those sales to the doctors 

on the 3rd of August~ 
A. The same day I had the office mimeograph a form letter 

and addressed these letters to every one of the doctors, and 
we advised them that their number so and so original check is 
hereby returned. Here is the letter, please, sir, (l1anding 
the document to counsel). 

"\iVith. the exception of three; we have not returned three 
customers' checks who paid fullv for their shares, because it 
was a public sale and it was fully completed sale. 

Q. But with this letter of August 3, 1959, went tl1e orig-inn] 
check that was sent in by the doctor or whoever it came 
from? 

A. Every purchasers, every prospects. 
Q. Was a copy of this sent, too, (indicating), of this parti

cular part of the confirmation~ 
A. No, s.ir. No, sir. The confirmation is separate; only 

the letter and the original check. 

Mr. Doherty: I offer in evidence as Plaintiffs' Exhibit No. 
9, the letter which has been sent to all of them. I won't 
put in all the letters. 

(The document referred to was marked Plaintiffs' Exhibit 
No. 8 for identification and received in evidence.) 
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page 35 r By Mr. Doherty: 
Q. Now, did there come a time that you sold 

6,220 shares 1 
A. About Friday-I don't know exactly what time Friday, 

July 31, Dr. Spence whom-
Q. Approximately what time of day was it1 Do you have 

any idea? 
~ A. Later in the afternoon, around 4 :00 or 5 :00, I can't 
tell. It was later in the afternoon. Dr. Spence, whom I 
knew for a number of years, came into my office and inquired 
whether there are any shares left out of the Doctors Hospital 
Corporation use, because he understood some third party 
wants to purchase some shares, and I said that there will 
be-

Mr. Whitehead: Your Honor please, is that one of. the 
plaintiffs you are speaking of? 

Mr. Doherty: Dr. "William T. Spence, one of the plaintiffs. 
Mr. Vlhitehead: This is the plaintiffs' witness and I ob

jed to any conversation between one of the plaintiffs and 
him. He is the plaintiffs' witness. 

Mr. Doherty: All right. 

By Mr. Doherty: 
Q. Mr. Balogh, did there come a time that day or sometime 

that you sold this 6,220 shares of stock~ . 
A. No, sir. I had not sold the shares until the morning of 

the 4th of August. I had a verbal order on or about 5 :15 
p. m., at my home. 

page 36 r Q. Of August 3rd 1 
A. August 3rd. May I mention the name? 

Q. You sold the stock and there was a firm off er made to 
you at that time? 

A. It was a firm offer made to me. 
Q. "\¥ho was it made by? 
A. By Dr. Spence by telephone to my home. And he .asked 

me if there are any shares left, that he and his friends, a 
group of doctors-he didn-'t name names-would like to buy 
the outstanding unsold shares, and he asked me to confii·m the 
sale to the FiTSt National Bank of Arlingt,on naming Mr. 
Walter 0 'Donnell as agent, and no names were given to 
me. 

I told him it was impossible to confirm this sale on August 
3rd in my home, but I will be back in my office the first thing
I think it was Tuesday morning-August 4th, and the sale was 
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completed, the confirmation was delivered to Mr. 0 'Donnell 
and with that on August 4, we completed the public issue 
·which sold out 16,552 shares. 

Q. I show you this confirmation dated August 4, 1959, and 
ask you if that is the confirmation that vvas sent out to Mr. 
O'Donnell {handing the document to the witness)~ ' 

A. Yes, sir. This is a copy. 
Q. Under this, the person who bought 6,220 shares had until 

the 10th day of August 1959 in which to pay cash. Is that 
right1 

page 37 r A. They had four calendar days to settle. 
Q. Does it show when that was paid, $62,200'? 

A. On August 6th, two days after the purchase. 
Q. 1959? 
A. Yes, sir. 

Mr. Doherty: I offer this in evidence also, if your Honor 
please, as Plaintiffs' Exhibit No. 10 . 

{The document referred to was marked Plaintiffs' Exhibit 
No. 10 for identification and received in evidence.) 

By Mr. Doherty: 
Q. After tl1is stock was paid for, what did you do 1 
A. The next day I received a letter from Mr. 0 'Dom1ell 

giving us the transferring instructions naming five pur
chasers' names, and the day after, ·which is August 6th, T re
ceived a certified bank check for $62,200, and with the tralls
ferring instructions, as it is a broker's routine, I went over to 
the Trust Department of the Riggs National Bank requesting 
them to issue the certificates. I am responsible to deliver the 
certificates to the public, and unless I can effect good delivery 
t11rough the laws of brokerage rules we are responsible. 

So I tried to talk to the Trust Officer in person in the pres
ence of others who accompanied me that he should issue the 

certificates, and he in turn accepted the check and 
page 38 r asked us to wait, he will advise us within a clav or 

two. Then I received the letter from the Riggs 
National Bank advising us that the delivery of the certificates 
cannot be effected because the certificates have been with
drawn by the corporation. 

Q. Now, since that time have :vou been a hle to rffert an 
issue of that stock to the parties 1rnmecl in the sale 'I 

A. No, sir. After we comnlete<l the safo hv reco"rl ::111tl hv 
receiving the check, ·1 notified S. JP. C. and I also notified the 



Spence v. N ortbern Va. Doctors Hospital Corp. 43 

Stephen E. Balogh. 

Richmond headquarters of the Virginia Security Commission 
that we have completed our obligation under the agreement 
as it is expressed in the offering circular, and we have sold out 
the issue. 

Q. The 16,552 shares? 
A. Yes, 16,552 shares. Under the basis of the agreement we 

completed our obligation. 
Q. Did you notify the S. E. C.? 
A. Yes, I have notified, and I also asked, in a copy of a 

letter to Mr. Creedon, the corporation attorney, to file the 
official notification of the corporation that the issue has been 
completed. Two days later I received a letter from Mr. 
Creedon with copies of the letters he made to S. K C. and 
also the Richmond Security Commission,-

Q. Do you have those records there 1 
A. Yes, sir. 

-advising them that the coporation does not look 
page 39 ~ upon the sale as completed. On the contrmY, they 

will find another underwriter-"·ords to that effect. 
Let me show you the copy; I can't remernher the wo"ds. 
Here it is, sir (l1anding- the document to r'om1s0l). This 

is a copy of our letter to ~fr. Crow, Regional Administrator 
of S. E. C. 

Q. A copy of that went to Mr. Creedon or to the corpora-
tion ? 

A. It went to Dr. Hag·gerty, Stephen Creedon, Riggs Na-
tional Bank, and our own attorney, Mr. Cuviello. 

And this is also the letter to the Commomvealth of Vir
ginia (handing the document to counsel). 

The Court: ,While he is looking at that I want to clear up 
one thing here. I understood this witness to testify the rules 
of the Federal Reserve Bank is that S. E. C. requires payment 
in cash within four days. 

The ··witness: Not four calendar days; four business r1ays 
or seven calendar days. 

The Court: This must have been over a week end, is that 
rig-ht, sir? Do you know 1 

The ViTitness: No, sir. The sale was Tuesday morning and 
pavment was Thursday mornina:. 

The Court: The reason I ask is because it savs here the 
sale was for 8-4, and the settlement was 8-10. That is l'ix 

davs. · 
page 40 r The \Vihless: On Saturday it must have ro 111r 

in. 
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The Court: That is why I asked it. 
Mr. Doherty: I offer in evidence a copy of the letter of 

August 7, 1959, to Balogh & Company from W. J. Crow, 
Regional Administrator of S. E. C., and ask it be marked 
Plaintiffs' Exhibit No. 11. 

Mr. Ball: We object to that letter on the ground it has 
no probative value in determining to whom this stock belongs, 
and it has no probative value in determining the validity of 
the sale. This is a self-serving letter, written to Mr. Balogh 
from S. E. C. 

Mr. Doherty: It shows what to do in accordance with that 
circular and required to do by law. It goes in as partial 
evidence for the Court to pass upon and give it whatever 
weight seems proper, under the circumstances. 

Mr. Ball: I will withdraw the objection. The Court is 
going to separate the wheat from the chaff. 

The Court: If it doesn't help me I won't use it. 

(The document referred to was marked Plaintiffs' Exhibit 
No. 1l for identification and received in evidence.) 

The Court: Do you have another one there? 
Mr. Doherty: Yes. The Commonwealth of Virginia, State 

Corporation Commission, I offer that in evidence 
page 41 ~ as Plaintiffs' Exhibit No. 12. 

The Court: All right, sir. 

(The document referred to was marked Plaintiffs Exhibit 
No. 12 for identification and received in evidence.) 

The Witness: In response to these letters a few days later 
I received copies from Mr. Creedon addressing himself to 
the Securities Exchange Commission and the Commonwealth 
of Virginia advising both authorities that the corporation 
does not consider the sale of the stock completed. 

By Mr. Doherty: 
Q. So that we would have this all-

Mr. Doherty: I offer this in evidence, the one of Aug-ust 
ll, 1959, to William Young, Esquire, counsel for Securities 
Exchange of Virginia. 

The Court: That will be Plaintiffs' No. 13. 

(The document referred to was marked Plaintiffs' Exhibit 
No. 13 for .identification and received in evidence.) 
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Mr. Doherty: And the one of August 11, to the Securities 
Exchange Commission would he No. 14. 

(The document Teferred to was marked Plaintiffs' Exhibit 
No. 14 for identification and received in evi

pa:ge 42 r dence.) 

By Mr. Doherty: 
Q. Mr. Balogh, did you ask your attorney to write to Dr. 

Haggerty and explain to him the situation that ·existed~ 
A. I asked Mr. Cuviello to write a letter first on August 

7th, when I received a day before a copy of Dr. Haggerty's 
wire in the form of a letter sent to me. 

Q. Do you have that copy here of that wire~ 
A. Yes, sir, (handing the document to counsel). 
That is the original; that is not a copy. That is what I 

received. 

Mr. Doherty: I ask that this be marked Plaintiffs' Exhibit 
No. 15 in evidence, if your Honor please. 

(The document referred to was marked Plaintiffs' Ex
hibit No. 15 for identification and received in evidence.) 

The ·witness: Our attorney wrote two letters, on August 
7 and again on August 24. The August 24 letter was neces
sary because the purchasers of the stock-Dr. Spence and 
four other doctors-wrote me a letter of demand, nquesting 
the validity of their purchased stock certificates, and in order 
to explain and protect myself so lar as responsibility is con-

cerned, I had to ask our attorney to ·write this 
page 43-44 r letter to Dr. Haggerty, President of the corpora

tion. 

By Mr. Doherty: 
Q. On the date of August 24, 1959? 
A. Yes, '59. 

Mr. Whitehead: If your Honor please, I want to make this 
observation. Some while ag·o we offered some minutes of 
what took place after this supposed stock sale of August 3rd, 
and now we have here a letter of August 24th, and I wonder 
how inconsistent we are going to be. 

Mr. Doherty: This is in answer to the letter of Dr. Hag-
gerty's. 
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·Mr. \Vhitehead: I am making the observation that we 
offered the minutes of August 10, and here is a letter of 
August 24. 

Mr. Doherty: You are putting it on the ground of estoppel. 
That is a different thing. That is part of this original trans
action. 

The Court: I think I was the one who mentioned about the 
estoppel. 

Mr. Doherty: I won't put it in, if your Honor please. 

By Mr. Doherty: 
Q. Mr. Balogh, do you have a copy of the letter you wrote 

to the Riggs Bank designating to whom this 6,220 shares 
were to be issued~ 

A. Yes, si:r. On the basis of a letter of transfer 
page 45 ~ order which I received from the First National 

Bank of Arlington, from Mr. O'Donnell who 'was 
designated as agent, this is the letter of transfer and trans
mittal with the checks which I wrote to the Riggs National 
Bank (handing the documents to counsel). 

Mr. Doherty: I offer in evidence this letter from Walter J. 
O'Donnell, First National Bank of Arlington to Balogh & 
Company. And also the letter from Mr. Balogh to the Trust 
Firm at Riggs. 

The Court: That will be No. 16. 

(The documents referred to were marked Plaintiffs' Ex
hibits No. 16 for identification and received in evidence.) 

Mr. Ball: If your Honor please, the letter of the 24th, did 
that go in~ 

Mr. Doherty: No. I withdrew it. 
That is all, if your Honor please. 
I assume you gentlemen want to cross examine this witness. 
Mr. \\Thitehead: Yes. 

• • • • 

page 47 ~ 

• • 
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CROSS EXAMINATION; 

By Mr. ·whitehead: 
Q. Mr. Balogh, did you receive this letter shown as Hag-

gerty No. 1 in there? 
A. Yes, sir. 
Q. In Paragraph 2 of the letter-do you have the original? 
A. I believe I got that. Yes, that is MaTch 18. 
Q. All right. In Paragraph 2 of that letter, yoi1, attention 

is invited specifically to Article 5, Paragraph 2 of the said 
contract, ''Pursuant to provisions contained therein, this 
communication constitutes notification of termination of this 
agreement in accordance with the discussion with you per
taining to this matter. The Matthews CorpoTation will cease 
to offer the stock of Northern Virginia Doctors Hospital Cor
poration at the close of business March 25, 1959.'' 

\Vhat is that referring to, sid Now we have two; we have 
the underwriting agreement dated September 22nd of 1958. 
Is that (indicating) the agreement you are referring to, sid 
(Handing the document to the ·witness.) 

M,r. Doherty: If your Honor please, for the record that will' 
be refened to as Plaintiffs' Exhibit No. 1 in evi

page 48 ~ dence. 
The Witness: I believe so, sir, that refers to this 

basic agreement. 

By Mr. Whitehead: 
Q. So, as of March 25, 1959, this agreement had been ter-

minated? That is what the letter savs? 
A. For all practical purposes, yes." 
Q. I will have to defer to the Court how practical it was. 
The letter says it was teTminated? 
A. Terminated on my request. 
Q. But it was terminated? 
A. Yes. 
Q. You so understood it? 
A. I so understood it at that time. 
Q. Under what authority were you operating in July of 

1959? 
A. On the amended agreement between the Northern Vir

ginia Doctors Hosoital and our brokernge firm, upon their 
request and upon their mutual written agreement. 

Q. Now, that agreement is known as Plaintiffs' No. 2, and is 
ilated the 10th of March. Yet, on the 18th you were notified 
not to sell any more stock., Isn't that correct? 
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A. May I refer you to the statement that I made. 
On March 30, the attorney for the corporation had delivered 

to me the amended agreement to which I was a 
page 49 r party and I agreed to continue on the basis of the 

request of their Board of Directors, of their officer 
and their attorney. 

Q. And based on their agreemenU 
A. Based on their agreement. The basic agreement has 

not been terminated finally, but it has been continued by 
mutual agreement. 

Q. Sir, let me get it straight. You are talking about an 
amended agreement, the one you are operating on 1 

A. Yes. 
Q. That one has been terminated 1 
A. Between the corporation and the underwriter, yes. 
Q. That is you~ 
A. That is right. 

• • • 
page 52 ~ 

• • 

Q. Mr. Balogh, when you got those checks from the various 
doctors under subscription agreement, you realized that was 
an agreement by the Northern Virginia Doctors Hospital 
Corporation, did you not~ 

A. I have known about the agreement. 
Q. You have seen it~ 
A. I have not seen the agreement, but
Q. Well, you-

Mr. Doherty: I would like to have Mr. Balogh· finish an
swering the question before he interrupts him. 

The Witness: I have actually not seen every signature on 
the agreement, but I have known that there was an agreeme11t 
in being. Mr. O'Neill has shown me that a number of people, 
about sixty-three people, will sign that agreement, and thete 
were about twenty or thirty sig;natures missing, if I recollect, 
:when he had shown me that. He was _in the process of makfog 
that agreement. 
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By Mr. Whitehead: 
Q. Mr. Balogh, you knew that the entire stock subscription 

had been subscribed, didn't you~ 
A. You know that he asked me to reserve 6,400 

page 53 r shares which he wanted to sell to those people who 
wanted to sign the a.greement. . 

Q. I am just asking you, didn!t you know they. were all 
subscribed~ 

A. Not all of them subscribed, because about twenty ·or 
thirty names were still missing when he showed me the agree
ment. 

Q. ·If every ,person had sent in the check when you notified 
them, sent in half the money, if they had sent in the rest of 
the money how much stock would have been left out~ 

A. None. 

• ~ • • .. 

page 64 ~ 

• • • • • 

CROSS .EXAMINATION. 

By Mr. Ball:. 

• • • " , 
page 68 ~ 

• • • • • 

Q. I am referring to the subscription agreement of the 
Doctors 'Hospital Corporation, and the subscription agree
ment, original, signed agreement, which I now show vou. 
Do I understand ·you never saw those before this mi~ute 
(handing the documents to the witness)~ 

A. I didn't say that. I have not seen all the signatures 
and I don't know who the signatories are. I have seen thif' 
agreement. Mr. O'Neill dictated this to our office-fo the 
secretary we mutually use. And I am sure that he used either 
our typewriter or the Arlington office secretary, who made 
this. · ' 

Q. As a matter of fact, Mr. Balogh, wasn't that typed 
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m your own office, that agreement, the subscription agree
ment~ 

A. In my own office 7 
Q. Yes, in Balogh or Matthe'.v Corporation? 
A. I have no idea ·whether it was typed in our office or 

which office. It was typed in our \l\T ashington office or our 
. Arlington office. Vve have about thirteen people 

page 69 r employed who are capable of typing any agreement. 
I don't lnww. And you are asking me to identify

Q. I am asking you whether or not you ·were present when 
it was typed~ 

A. I was not present and I have not seen this in the making 
until certain signatures were shown to me that these are the 
people that are requested to sign this agreement. I was no 
party of this agreement. 

Q. You didn't go over with Mr. Creedon and approve it? 
A. I talked about this with Mr. Creedon frequentl)r, and 

I was talking-
Q. Mr. Balogh, you may explain it any way you w~mt but 

give me an answer first. Did you go over it and approve it 
with Mr. Creedon~ ' 

A. Not this one, not the final agreement, because I ex
plicitly told Mr. Creedon and Mr. O'Neill that I am not a 
party in any agreement between the purchasers and the 
corporation. 

Q. ·where is the one that you did go over and approve? 
A. A draft letter which was shown to me on or a l10ut 

May-the middle of May, which was supposed to' be sent out 
to the stockholders. It was a draft Jetter which Mr. Creedon 
sent over or Mr. O'Neill brought over. 

Q. A draft letter~ 
A. Draft letter. 

page 70 r Q. Even though you knew there were sixty-three 
people that have subscribed, your present testi

mony is that you never saw this written agreement part-I 
am not talking· a bout the signatures, but the written a,gree
ment part-until now? 

A. This isn't the first time. Mr. O'Neill has brought 
this in sometimes in .Tune and he intended to circulate this 
around the 15th or 20th of June. 

Q. And that is the first time you knew about it~ 
A. That is the first time. 
Q. There is no question at all about that, is there, the 

15th of .June 1 
A. According to my best recollection, that is the first 

time. 
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Q. Mr. Balogh, you say it is contrary to the regulation of 
S. E. C. for the corporation to make this kind of agreement, 
is that correct, sir~ 

A. No, sir. 
Q. You don't say thaU 
A. I don't say that. 
Q, As a matter of fact, the corporation filed with S. E. C. 

an amendment to their circular~ 
A. Yes. I knew and I asked the attorney at S. E. C. whether 

that amendment was acted upon. 
Q. Never mind what you asked anybody. Don't you know 

that is a fact~ 
page 71 r , A. That physically has been filed~ 

Q. Doesn't your company have a photostatic 
copy showing it was received by S. E. C. ~ 

A. Sir, if you will permit me, I went to S. E. C. myself, so 
did our corporation counsel, 1:1.nd ·we asked-

Q. I object to any hearsay. 
A. I went there personally, opened the file and the counsel 

of S. E. C., who is our regulatory agency counsel, showed 
me the amendment there, and no action was taken. 

Mr. Ball: Mr. Doherty, may I have the copy you J1ad taken 
at the deposition-

Mr. Dohertv: I helieve tlrnt is in my office, bera11se when 
we took the denositinn last week I asked Mr. Creedon what 
happened and he said no action had been taken on it. Rome 
hnvver in town failed to file a record and nothinP- was done. 

Mr. Ball: I specificallv asked that he 11ere this mornin0·. 
Mr. Dohertv: I left it in the office. So that there wonldn 't 

he anv question about it I want to show this to vour Ho11or. 
I will. bring it in tomorrovv morning. I askRd tbese few 

nnestions when we took the deposition of the defendant on 
Sentem her 23rd. 

The C011rt: I don't know what you gentlemen are arguin.q
a bout. If vou want to have the record here tomorrow, all 

right. 
page 72 ~ I want to interrupt here a moment. I have ar-

ramrnd with Judge Hosmer-since Judge Mc
Carthy won't be back for some time-to take my case to
morrow so I can continue with this case. So yon could ar· 
rarnrn to have your doctors who are going to testify her0 
tomorrow. · 
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By Mr. Ball: 
Q. Mr. Balogh, up until this time you have been testifying 

that this whole thing was illegal, haven't you 7 
A. Sir, I don't believe' I ever made that statement. 

Mr. Doherty: Just a minute, Mr. Balogh. 
That is a conclusion. They are talking about certain 

things that happened back in May and then they are trying 
to bring these things he said he couldn't do. There was some
thing done here in June or July which is an entirely different 
thing. They bring them up together and are saying they are 
illegal. He has' never said anything such as that. But he 
said what they wanted done by that was an entirely different 
thing. Now, he said on July 15 or 16 we were supposed to 
have these in here, pay half at that time and somebody else 
was to pay the other half by the 31st of July. That is what 
he said. There is nothing wrong about that. 

Mr. Ball: If your Honor please, I haven't heard him say 
that. 

By Mr. Ball: 
Q. You say you did receive the money from the 

page 73 ~ subscribers, is that right? 
. A. About forty of them, yes. 

Q. Which was for half of the stock subscribed 7 
A. With the exception of three who paid fully, and the 

others paid half. 
Q. This was in accordance with the subscription agreement 

they had between the subscribers and the corporation 7 
A. That we allege we are not part of it. 
Q. There was no authority for you to be a part of it? 
A. No, sir. 
Q. You are the sales representative of Northern Virginia 

Doctors Hospital for the sale of this stock7 
A. Yes. 
Q. And you had the exclusive sale contract? 
A. Yes. 
Q. That is what it amounts to? 
A. That is right. 
Q. Until there came a time when they said, "'Ve will sell 

it ourselves because you haven't sold out the issue.'' Isn't 
that correct 7 

A. They_ never said because we didn't sell out the issue, but 
they wanted to expedite the sale for the benefit of the cor
poration. 
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Q. Because the Arlington Trust Company ma.de that agree
ment on making a commitment. You knew about 

page 74 r that~ 
A. Heard about it. 

Q. You said, ''All right, if you go a.head, get the stock 
subscribed, we won't cash any of the checks''~ 

A. T·hat is right. 
Q. It was an agreement between the subscribers and the 

Doctors Hospital-the subscriptoin we are talking about1 
A. In essence that is what it amounts to. 
Q. And if the Northern Virginia Doctors Hospital notified 

S. E. C. that is what they were doing, what business is that 
of yours 1 That is all I want to know. 

A. Because there was no action taken by S. E. C., and I 
asked the attorney of the Securities Exchange Commission 
whether I could, as the underwriter, consent to a split-pay
ment basis, and they said-

Mr. Ball: I object if he is going to interpret hearsay. 
Let him bring them here to testify. 

The Court: Objection overruled. He is trying to tell yon. 
Go ahead, sir. Continue with what you were saying. 

The Witness: Sir, anything which changes the wording of 
the original offering, any material change has to be amended 
either by a sticker on the outside-if it doesn't materially 
change the body of the agreement, and I so sugg·ested to Mr. 
Creedon who even objected against me going to the regulatory 
agency attorney, Mrs. Ruth Appleton. Mrs. Appleton said 

if it materiallv will not change the offering cir
page 75 r cular probably S. E. C. will consent to such a quick 

amendment. I suggested that to Mr. Creedon and 
he and I discussed it. 

It was my understanding it was this whole partial-pavment 
agreement of the contract will be based on an amendment, 
and that amendment has never bee11 carried out. So I had to 
treat this sale, the whole sixty-three proposed sale, as a 
cash-payment sale. I went along from .July 16 until August 
3rd before I finally put this into the books~ 

By Mr. Ball: 
Q. You say the amendment has never been carried out? 
A. Never acted upon by S. E. C. 
Q. There is no action required of S. E. C.? 
A. Yes, sir. 
Q. What action f 
A. The acknowledgement of the amendment, and S. E. C. 
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has to render a letter is there any objection or no objection 
against it and we can print the amendment on the offering 
circular. 

Q. You have heard of any objection by S. E. C. 011 that, 
have you1 

A. I have never heard any objection. 
Q. And you have no evidence of any objection from S. E. C. 

on the amendment? 
A. No, I haven't. 

Q. And you have seen the amendment filed in the 
page 76 ~ office of S. E. C., haven't you, by this corpora-

tion 1 
A. I have seen the initiated amendment in the file. 
Q. You ,didn't file it, did you 1 
A. I did not. 
Q. It does show this corporation could deal with S. E. C. 

directly? 
A. That is right, they have a perfect right. 
Q. Didn't the amendment sav as of Mav the 18th, that the 

subscription was going into effect as of May 18, 1959~ 

Mr. Doherty: The paper they want me to bring out tomor
row will answer that question. ""Whatever it is I have a rer
tified copy, which never had any approval and apparenthf 
was withdrawn, that I gather from the record when I saw it 
mvself. I think this is improper. 

The Court: If you filed an amendment or proposed amend
ment with S. E. C. to rule on it again, can you go 'ahead and 
ronRider that as being amended~ 

Mr. Ball: Yes, sir, if yout Honor please, on the non-
re2'istered. 

The Court: E.ven if they don't agree with it? 
Mr. Ball: Yes. 
The \iVitness: That is not a fact. The fact is-
The Court: It may or mav not be right, and I want to know. 

So, do you have something from the S. E. C.? 
The Witness: I am make the statement that 

page 77 ~ S. E. C. will file a letter and copy of that will have 
to come to the underwriter. It may be negative, 

we have no obiection to the amendment and then we can pro
ceed. But until that letter reaches me there is no amendment. 
S. E. C. will not act silently. Thev act, for the record, either 
pro or con. But they have to decide. 

The Court: Let me ask you this: Do you have to find ont 
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if they are going to object before the amendment is considered 
to be accepted? 

The Witness: A minimum of ten days,
The Court: I am asking Mr. Ball. 
Mr. Ball: May I state my-
The Court: You don't write them today and consider it 

amended as of tomorrow morning, do you? 
Mr. Ball: The amendment stated the date it becomes 

effective. As soon as the information comes to S. E. C., if 
this is not approved they put an estoppel that stops the issue 
on it if there is anything unlawful about it. That is their 
procedure and they follo-vv it explicitly. 

The Court: This is pertinent to this case and I think you 
ought to get somebody qualified and expert on it. ·I am not 
so, and I don't think anybody here is. 

By Mr. Ball: . 
Q. Mr. Balogl1, from the time that was filed until the 31st 

of July, you never made any effort to sell the stock, 
page 78 r did you? 

· A. Yes, sir. Vile had made every effort to sell 
the stock. There were over and above the 6,400 shars-num
ber of shares sold by us. I only reserved the 6,400 shares. 
""\Ve have taken over-

Q. That is what I am talking about, the 6,400 shares. You 
made no effort to sell that at all? 

A. I promised that to reserve. We had not attempted to 
sell any part of that. 

Q. You were under the directions of the corporatiol\ not 
to sell the stock, were you not? 

A. I am not under their directions. I consented to their 
requests in view of this attempt. I do not take directions 
from the issuer. 

Q. You do not? 
A. No, sir. We have an agreement, sir, and that agree

ment clearly sets forth our obligation, and I am free ·to sell 
the stock to the public, to anyone anytime as long as the issue 
is open. I cannot refuse anyone unless, in this case, I ex
plained, that 6,400 shares were reserved by consent of the 
underwriter and the issuer. But I am not under compulsion. 
I did not have to agree to that. 

Q. Mr. Balogh, you already testified you knew tlw corpora
tion subscribed and agreed on the 6,400 shares and you were 

holding that? 
page 79 r A. Yes, sir. 

Q. Did you write any letter. or attempt to com-
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municate in writing at all to the Board of Directors or the 
Executive Committee of Northern Virginia Doctors Hospital 
Corporation, to advise that you were sending back the checks 
or ask for authority to send back the checks¥ 

A. I didn't have to ask for authoritv. I acted on mv own 
authority because I am under the super·vision of S. E. C. and 
the National Association of Securities Dealers and under no 
one elses authority, except the laws of the United States. 

Q. Did you offer to send to the people ·who had sent in 
their stock ·which the checks would have represented full 
payment? 

A. I withheld three of those who paid fully because that was 
a direct public sale. 

Q. You had a check for $3,000 from Dr. Mitchell, did you 
not 1 ' 

A. I don't remember, sir. 
May I look at that. 
Q. Yes, (handing the check to the witness). 
A. Yes, sir. He bought 600 shares. He was due to pay 

$6,000 and he paid $3,000. 
Q. He was due to pay $6,000 and that was under your ar

rangement 1 
A. Not under my arrangement. This is the rules 

page 80 ~ and regulations that-these were sold, sir, for 
cash. 

Q. Did you offer to send him 300 shares for his $3,000? 
A. No, sir. 
Q. You did not offer that? 
~ No, sir, because the confirmation which was sent out and 

the order which was received purchased 600 shares. I could 
not bargain with any of these customers and retain half of the 
shares. I couldn't do that. 

Q. Let me-
A. This has been cancelled out. 
Q. Let me ask you this, Mr. Balogh: You knew about the 

agreement you had, you testified you knew about that. You 
knew this rep resented one-half? 

A. That is right. 
Q. Why did you confirm the sale~ 
A. Because I have to confirm every sale. · vVhen ·we accept 

any order that is the only record between the proposed pur
chaser and the broker that a sale is in the heing. I have to 
confirm it because that is my only record which the Exam
iners will look for. 

Q. If you are right, why did you not confirm to Dr. Mifrhell 
a sale of 300 shares for the check for $3,000 he had sent ?Ou? 
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A. Sir, when I reserved the 6,400 shares, it was my under
standing it will be divided among the sixty-three 

page 81 r proposed customers, 100, 200, 300 shares as they 
were submitted to us. \Ve confirmed each order as 

it came to our attention with the understanding that the 
other half of the check will come from the Northern Virginia 
Doctors Hospital. 

Q. The two checks I have slwwn you, the check of Dr. 
Perminski for $1,000, was there anything accompanying that 
check so far as you ·were concerned which said that was to be 
one half payment1 

A. I don't know. 
Q. You don't know 1 
A. When these checks came in I was not there, I was in 

the hospital. I don't know every correspondence. I only 
know the confirmation which went out and the cancellation 
which returned the checks. 

Q. All right, sir. 'Will you tell from receiving that check 
whether there \Vas anv indication 200 shares of stock had to be 
confirmed 1 • 

A. I assume this came as a half payment of 200 shares. 
Q. So, treating Dr. Perminski as you did Dr. Spence that 

payment would have been for 100 shares of Northern Virginia 
Doctors Hospital full payment1 

A. It wasn't my understanding I sell half of the order. I 
retained 6,400 shares, m1d the understanding was very cJear
cut, the purchaser will pay for half of the amount he ordered 

and the Doctors Corporation will borrow the other 
page 82 r half from the bank and deliver on the day of settle-

ment, when the settlement is due, the entire checks, 
otherwise I would have never accepted these checks. That is 
the purpose these checks didn't go into our bank account. I 
was waiting for the other payment. 

Q. That understanding was not with Dr. Perminski 1 
A. No, I didn't have any understanding with him. I didn't 

talk to individual purchasers. 
Q. He never got any stock for it? 
A. No, I cancelled out the entire order. 
Q. You sent it back to him on the 3rd of August 1 
A. Yes, sir, with the letter of explanation, as it is printed 

over here. 
Q. You say the Doctors Hospital was going to borrow half 

the money and give it to you, is that right1 
A. That was my understanding, sir. 
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Q. Do you know of any authority for the Doctors Hospital, 
the corporation having the issue, to buy back its own stock~ 

Mr. Doherty: I object to that. I know, they clidn 't have 
any authority to do it, but apparently they ·were going to do 
it. I object to that question. 

The Court: I was getting ready to ask him. Somebody is 
going to have to advise me how that happened and ·what au
thority they had and whether this contract was good any

where, if that were true. Get one of the questions 
page 83 ~ pertinent in there; I would like to know his answer 

to it. I don't know how you buy your own stock 
you issue under the S. E. C. 

Bv Mr. Ball: 
··Q. Tell me any authority for that. 

Mr. Doherty: I don't think he is the one who has to answer 
that. I think the defendant has to answer that. 

The ·witness: I am not the authority to answer that, but 
my understand was that the Doctors Hospital borrows the 
money, not buying the stock, but borrows the money.. This 
was the verbal understanding that was given to me, and each 
person who is signatory to the proposed contract is obligated 
to sign a personal note to the bank obligating himself to the 
tune-to the amount he didn't pay. Let's say Dr. Permin
ski 's case, he paid a thousand dollars and he would owe to the 
bank another thousand dollars. That was my understanding. 

I don't believe it was proposed that the Doctors Hospital 
buy back its own shares, because that is illegal. 

Bv Mr. Ball: 
·Q. These are the signatures on the subscription agreement 

that you saw, are they not (handing the document to the wit
ness)~ 

Mr. Doherty: "You saw." He didn't say that. 

Bv Mr. Ball: 
·Q. :bo you know if they had been signed~ 

A. I have seen some of these pages, hut they 
page 84 ~ have not been presented to me as a contract as 

such. In fact, many of tbe lines were emptv yet, 
and Mr. 0 'Neill told me at that time he was waiting for 
signatures. 



-, 

Spence v. Northern Va. Doctors Hospital Corp. 59 

Stephen E. Balogh. 

The Court: \\!here did you get the name and amount of 
the stock subscribed '1 

The \i\Titness: Mr. 0 'Neill gave a list to us that these are 
correspoi1dently the same people who signed the contract. 

The Court: All right. · 

By Mr. Ball: 
, Q. Mr. Balogh, I hand you this again (handing the docu

ment to the witness). The language, of course, has not been 
changed? 

A. Yes, sir, I believe I have seen this. 

Mr. Ball: If your Honor please, I offer this subscription 
agreement in evidence. 

The Court: Do you \~1ant it marked as a Haggerty exhjbit ~ 
Mr. Ball: Yes. 

(The do.cument referred to was marked Haggerty Exhibit 
No. 3 for identification and received in evidence.) 

Mr. Doherty: I do object to it going in as any part of evj
dence showing that Mr. Balogh is the signatory to it or agreed 
to that. In fact, it is an agreement between the doctors and 

the corporation .. 
page 85 r The Court: You spent nearly half a day talking 

about it. I think I am entitled to see it. You 
have got my curiosity ar'roused. ' 

By Mr. Ball: 
Q. When did you first talk to Dr. Spence about .. the avail-

ability of this stock~ 
A. I think I am correct that on July 31st, late in the after-

noon, he called me on the telephone and asked me are there 
any Norther Virginia Doctors Hospital shares that are un
sold. I said, "I was waiting for 6,220 shares to be paid for 
this afternoon but I gave time to the administrator to deliver 
his check until Monday noon, August 3rd. If the check ·will 
not come, then we have to make a public sale out of those 
6,22.0 shares, but rjght now we have none.'' 

Q. That was the first time you talked to Dr. Spence about 
the availability of these shares~ 

A. July 31st, on the telephone,-I think on the telephone. 
Q. You think on the telephone~ 
A. Yes, because Monday was when they-
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Q. Can there be any doubt in your mind whether you talked 
to him on the telephone or in person 1 

A. Sir, I am positive it was on the telephone. 
Q. Did Dr. Dolan talk to you that day1 

A. Dr. Dolan-I'm not evading the question. I 
page 86 ~ can't remember because things happened in suc

cession. 
Q. Did Dr. Dolan talk to you priOr to the time you talked to 

Dr. Spence on July 31st? . 
A. I talked to Dr. Dolan many other times, but not about 

I this. 
Q. Did you talk to him about this 7 
A. No, sir, I-
Q. You did not talk to him about this at a.lH 
A. No, sir, I don'~ remember. Probably he called me 

Friday o;i1 the telephone. I don't know. 
Q. You don't know? 
A. I am trying to remember, sir. 
Q. You are trying to remember? 
A. Yes. 
Q. Have you remembered yet, sir? 
A. I don't know whether it is important whether Dr. Dolan 

talked to me. I made, on August 15, a chronological revie-vv 
of this whole thing from our records. 

The Court: If you want to refer to your notes to refresh 
your recollection you may do so. 

The Witness: May I, sir1 
The Court : Go ahead. 
Mr. Ball: Refer to any notes you have. 
The \Vitness: I would like to. 
I believe Dr. Dolan called me on the telephone Friday. 

page 87 r By Mr. Ball: 
Q. \i\That day1 

· A. Friday afternoon, I believe, he called me on the tele
phone, some words to. this effect, the exchange between Dr. 
Dolan and me, "I understand that there are some shares 
left unsold," and I repeated the same thing what I discussed 
with Dr. Spence on the telephone. 

Q. You used some notes to refresh your recollection, Mr. 
Balogh1 . 

A. Yes, sir. 
Q. Do those notes show any conversation by telepl1one 

otherwise with Dr. Dolan prior to the 31st of July? 
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A. No, sir, they don't show any. 
Q. May I look at them 1 
A. Yes. This is a chronological situation of the whole 

-ever since September 22nd, and I am trying to recall every 
event. (Handing the document to counsel). 

This is just to refresh my mind from the records. 
Q. \Vhere did you :find the note refreshing your recollec-

tion 1 · · ' 
A. I didn't make any telephone call. 
Q. As to the telephone call with Dr. Dolan °? 

A. Here is what I have here. This (indicating) is where it 
starts, from July 31st. Here is the date, July 31st, and so on. 

You can follow it. 
page 88 ( Q. Point out to me what in this memorandum re-

freshed your recollection about a call from Dr. 
Dolan on July 31st? 

A. I am trying to bring to my memory who called me when. 
I don't have those telephone calls in the notes. I think it 
is correct that he called me Friday on the telephone. 

Q. So you don't have anything in there a bout a call from 
Dr. Dolan 1 

A. Not about Dr. Dolan or Dr. Spence. 
Q. Either one, is that right1 
A. I have one referring to Dr. Spence when he actually 

purchased that Monday afternoon in my home. 
Q. So nothing in your notes just now refreshed your recol

lection or caused you to remember the call from Dr. Dolan, 
did it~ 

A. Sir, I am under oath and I rather would say this to vou, 
that I distinctly remember Dr. Spence called me Friday 
afternoon. I do not know-it is hazy in my mind when the 
first call came in from Dr. Dolan. I would say that Dr. Spence 
is the only one that called me Friday. 

Q. \Vasn 't Dr. Spence in your office Friday~ 
A. \~Tas he in my office 1 
Q. Yes. 
A. No, sir, he called me on the telephone. 
Q. How many shares did you say were left.7 

A. 6,220. . 
page 89 ~ Q. You told him there were 6,220 shares avail-

able? 
.A. \Vill be available if the check is not delivered to me 

· Mondav by noon, August 3rd. 
Q. You hadn't sent any checks ha.ck that day, the 31st~ 
A. I promised not to cancel out anything until Monday 

noon. 
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Q. Did you talk to Dr. Dolan or Dr. Schwartz on Saturday, 
the lst1 

A. No, sir, I didn't talk to any of them over the week end. 
Our office is not open. 

Q. The. next day you were open was the 3rd 1 
A. Monday. 
Q. Monday, the 3rd. Did Dr. Dolan come to your office 

that dav? 
A. ri:;~ro or three doctors came in the afternoon to the office, 

and they were inquiring whether my information-
Q. I want to know who they were? Did Dr. ,Dolan come. 

that afternoon 1 
A. I believe Dr. Spence, Dr. Dolan, Dr. Hazel. I'm not 

sure. 
Q. Dr. Schwartz 1 
A. Dr. Schwartz, yes. 
Q. Four came? 
A. Three of them. 

Q. I am particularly interested in whether Dr. 
page 90 ~ Dolan came? 

A. I think Dr. Dolan-when I came back I found 
Dr. Spence, Dr. Dolan and Dr. Schwartz in the office. 

Q. And you found them conferring- with your attorney? 
A. No, sir, I called the attorney, Mr. Cuviello, because I had 

to discuss the caneellation with him. Mr. Cuviello "Yas there 
bv mv invitation and their visit was coincidental. 

· Q. "'iiVhat time was it when the doctors came to your office 1 
A. I believe around-I hope I marked that, around 2 :00. 

2 :30. Yes. "'iVell, about 3 :00 o'clock they were there. I 
have this because I had to discuss with Mr. Creedon. I have 
that in my notes. 

Q. Aboi1t 3 :00 o'clock they were there? 
A. Yes, sir. 
Q. What time at that time of day did you have the letters 

mimeographed 1 
A. Four o'clock. I ordered the mimeographing, actually, 

at 2 :00 o'clock. I made my decision immediately in the after
noon when the check didn't come in, and this was readv for 
public sale. ' ·· 

Q. So that-
A. But it came back 4 :00 o'clock-the mimeographing- came 

back at 4 :00 o'clock. -
Q. After the mimeograµhing came back each letter had been 

addressed with the number of the check, amount of 
page 91 ~ the check and identification of the check included 

in the letter? · 
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A. Yes, sir. 
Q. What time was that completed~ 
A. Between 5 :30 and 6 :00 o'clock. Half of them was mailed 

out by 5 :00 o'clock. It was a matter of routine. 
Q; Half of the mail was there by 5 :00 o'clock~ 
A. Yes. There v;.rere only thirty-nine or forty which were 

sent back. · 
Q. You didn't get the mimeograph until 4 :00 o'clock and 

half of them had gone out by 5 :00 o'clock? 
A. Yes, sir. 
Q. \Vere Dr. Dolan, Dr. Hazel and Dr. Spence there ·when 

you got the mimeographing back Y 
A. No, sir. I don't think they were concerned. I don't 

even think they read that letter. I asked Mr. Cuviello to come 
to my office and dictate a letter as attorney for the corpora
tion, our firm, to each recipient of the letter, and he came 
there to dictate that letter to the girl and it was a matter of 
routine and it was sent out by 5 :00 o'clock. 

Q. It was sent out by 5 :00 o'clock Y 
A. That is right. 
Q. Some of them didn't go out until the next day, didn't 

thev1 
,A,.. I don't know. Your information must be better than 

mme. 
page 92 ~ Q. I am asking you-

A. I left the office 5 :00 o'clock with the specific 
understanding that everytbing goes out that night. 

Q. You left the office at 5 :00 o'clock Y 
A. Yes, sir,-no, I left the office 4 :30. 
Q. By 5 :30 you were home Y 
A. I was home about 5 :00. 
Q. Dr. Spence called you at 5 :30 that nighH 
A. He called me 5 :15. I was getting ready for reserve 

training and he called me around 5 :15. 
Q. And you claim that at that time he gave you what you 

call a firm off er Y 
A. Yes, sir. He called me on the telephone and he said, 

"I understand you cancelled out the 6,220 shares and I want 
to buy that." And he gave me a verbal order to confirm the 
sale of those shares throug·h the First National Bank of Ar~ 
lington, with Mr. O'Donnell as agent. But I told him until 
tomorrow morning, Tuesday morning, the confirmation can't 
p:o out. 

Q. So I get this chronology straight, the doctors had been 
there during the afternoon, talked with you and your at
torney? 



64 Supreme Court of Appeals of Virginia 

Stephen E. Balogh. 

A. VVell, I don't know ·whether they talked to my attorney. 
The &ttorney was there to prepare this letter. 

Q. Then you natl already decided to send the l~ttcr out 1 
A. Yes. I decided to send it out 1 :00 o'clock in 

page 93 r the afternoon after the check didn't come in, and I 
so advised :M:r. Creedon. At 2 :30 I called him. 

Q. This is on Monday 1 
A. Yes, Monday. 
Q. The doctors were there' and discussed the matter with 

vou1 
· A. At a later time, a half hour later, the doctors discussed 
it. 

Q. What was the discussion you had ·with Dr. Dolan and 
Dr. Spence that afternoon 1 

A. Dr. Dolan and Dr. Spence wanted to find out whether 
there was any third party or somebody else who might buy the 
6,000 shares and they would like to exert some effort among 
themselves, these shares should go to some physician instead 
of some unknown third party. That was the essence of the 
discussion. But there was no firm indication they are buying 
these shares. They expressed certain desires that they should 
be bought by doctors. 

Q. Did they tell you they thought the checks ought to go 
back to the subscribers 1 

A. I have not discussed that thought either with Dr. Spence 
or Dr. Dolan. I made that decision in the firm, as I explained 
that over and over again to the attorney and the administra
tor. 

Q. You didn't discuss that with Dr. Dolan or Dr. 
page 94 r Spence 1 

A. I didn't discuss tbat to the effect T woulfl ask 
their consent or advice or desirability. I had made my deci
sion because I couldn't string this sa_le out longer. 

Q. Did they have any attorney with them on that day? 
A. Onlv three doctors were there as our visitors. 
Q. Mr .. O'Donnell wasn't with them that <lay? 
A. Do vou mean the President of the bank~ 
Q. Froin the First National Banl\:1 
A. No, sir. No, sir. I only heard Mr. O'Donnell's name 

on the telephone Monday evening later, as a designated a'."!·ent. 
Q. Did you tell Dr. Schwartz who was there in your office 

yon were mailing him his check back by letted 
A. I didn't even remember Dr. Schwartz was one of the half 

payers, m~d I never mentioned this to Dr. Schwartz. 
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Q; You never mentioned it to him? 
A. No, sir. It was a matter of routine. Our executive 

officer, Mr. Franklin, had done this; there were three girls 
and the cashier, and once the decision was made I wasn't 
involved in mailing back these checks. 

Q. Dr. Schwartz is Vice President of this corporation, you 
knew that, didn't you 1 

A. I understood later. The last time I met the officers Dr. 
Hazel was the President. 

Q. You didn't even know that his check was one 
page 95 ~ of the checks going back, is that right? 

.. 

A. There was no question about mailing back the check 
and cancelling. I didn't involve the gentlemen in this can
celling. That was none of their business why we had the 
6,000 shares open for public sale. 

The Doctors Hospital administrator did not deliver the 
check which was bis obligation and I told him, the 

page 96 t attorney also warned me not to close the issue, but 
I said, "I cannot do it anymore." And I said, 

"It's open for sale." I had no idea they were going to 
purchase it that afternoon or the next morning. 

Q. That night you got the call from Dr. Spence, he ordered 
it for the account of Mr. O'Donnell at the First National 
Bank? 

A. As an agent, yes. 
Q. Whose agent was he 1 
A. There ·were no names given to me. It was a hurried 

telephone call, I was on my way to the reserve camp, and I 
said to Dr. Spence, "I cannot expedite any of your order 
tonight. Tomorrow morning it will be confirmed." That is 
all I knew, we were designating the First National Bank, 
respectively Mr. 0 'Donnell, as our agent. 

Q. \i\Those agent~ You said, "Our agent"? 
A. He purchased it. I have lnwwn Dr. Spence for a num

ber of years. He is a good friend of mine. 
Q. I know him, too, but I am not criticizing Dr. Spence. 

I am asking you whose account he bought the stock for? 
A. For all practical purposes, he gave me his oath he is a 

g:ood customer for $62,000. I accepted him as the customer. 
Q. You accepted him as the customer for the account of the 

bank? 
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A. He was the man to purchase the stock and he 
page 97 r designated the bank as the paying agent. 

Q. Tell me one thing: If that is so, ·why did you 
confirm it to the bank instead of Dr. Spence? 

A. Because that is the instruction I received from the 
customer. The customer says, "You send this to the Riggs 
National Bank.'' or send it someplace else, whoever is the 
collection agent. I may be the a.gent for one of the accounts. 
I am followl.ng the instructions of the customer. 

Q. In the case of these subscribers, you understood the pay
ing agent to be Northern Virginia Doctors Hospital for the 
remai11ing amount of the payment, is that right~ \iVhy didn't 
you send the confirmation to Northern Virginia Doctors Hos
pital who you expected the payment from? 

A. They were not a purchaser, not a customer, not an agent. 
Northern Virginia Doctors Hospital could not buy stocks from 
rne. 

Q. \Veren 't you looking to them for payment? 
A. I was looking for the other half as a corporation to raise 

or borrow monev from the hank. 
Q. You didn't.send them any confirmation? 
A. I could not send double confirmations. \Ve confirmed 

it to the individual customer. 
Q. You got a night letter before opening of business on the 

morning of the 4th, didn't you? 
A. Yes, sir. 

page 98 r Q. Severing your relations with Northern Vir-
ginia Doctors Hospital~ 

A. Yes, sir. 
Q. You also got a letter
A. Yes, sir, a day letter. 
Q. In spite of that, you attempted to confirm to O'Donnell 

the snle of 6,220 shares~ 
A. I not only attempted, I confirmed it because our agree

ment calls for five days written notice or notice to be· dis
missed he tween the issuer and the underwriter. There nre 
rertain four or five days' obligations which cannot be sum
marilv dismissed from the contractual agreement. \'\Te are 
not hired- · 

Q. \Ve will argue that question of law to the Court. 
After you bad a notice from the corporation you did send 

that, is that right1 · 
A. Prior to that1 
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Q. Let's put it this way-
A. He called me up personally. 
Q. Dr. Spence called you 7 
A. No. 
Q. Dr. Haggerty 7 
A. Yes, 10 :30 Monday, after calling me at my home and 

he asked me under what a.uthoritv did I cancel these checks 
and these orders, and" I said, "On my o-wn au-

page 99 r thority." .. 
Q. And you hung up on him, didn't you 7 

A. I did not. He hung up on me. I never hang up on 
anybody. 

Q. So you already had the word from Dr. Haggerty, as 
President, and the action of the Executive Committee by 
telegram when you sent out this confirmation, is that right, on 
the 4th 7 

A. I don't see what relevancy it has when I get a telegram 
and telephone call. I am acting under the agreement. 

Mr. Ball: May I ask the witness be required to answer 
the question whether he had those before him before he sent 
out the confirmation~ 

The Court : Diel you 7 . 
The Witness: Yes, sir. I had the telephone call and tele-

gram, and after that I sent out the confirmation. 

Bv Mr. Ball: 
·Q. \\Then was it that sornebodv brought you a check~ 
A. On the 6th of August, Mr. O'Donnell himself brought the 

check in. 
Q. And in his company were Dr. Dolan, Dr. Spence and 

Dr. Hazel and Dr. Schwartz on that day7 
A. I don't know if Dr. Hazel was there. I believe he 'Nas 

there, yes. 
Q. And that was his cashier's check of the First National 

Bank of Arlington 7 
page 100 r A. That is right. 

Q. Made payable to who~ 
A. Ma.de payable to Balogh & Con:1pany. 
Q. Balogh & Company or Rigg·s National Bank~ 
A. I have to see that check. I believe it was Riggs National 

-no, Balogh & Company. Balogh & Company, and we en-
<lorsed it to the Riggs National Bank. · 
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• • • • 

page 109 ~ 

• • • • • 

Q. Was the $62,200 ever deposited. to the credit of the 
Northern Virginia Doctors Hospital 1 

A. No, sir. 

- Mr. Ball: That is all. Thanks. 
The ·witness: Excuse me, may I say something in connec

tion vvith that1 
Mr. Ball: I am through questioning you. 

RE-DIRECT EXAMINATION. 

By ·Mr. Doherty: 
Q. ~7hat was it you wanted to say? Please explain. 

A. The $62,200, we never deposited any check 
page 110 ~ to the issuer's account until we give the transfer 

instructions to the transfer agent or the issuer. 
-we pay for the purchased shares when we give the transfer 
instructions, and we have deposited with the Riggs National 
Bank the $62,000 with the transfer instructions after. After 
they refused the check we had to put it in an escrow account. 

Q. Mr. Balogh, one question,-

Mr. Ball: Did you say after they refused the check1 
The Witness: That is right. \Ve gave that into the hands 

of the trust officer of the Riggs National Bank. 

By Mr. Doherty: 
Q. How many shares of stock were sold on this supposed 

subscription contract, where there was half down and the 
other half to be paid the 31st of July1 How many shares 
of stock was actually sold~ 

A. Actually, paid for and sold a hundred and fifty shares. 
They were paid for. Half of the money came in for about 
1,700 shares, approximately $17,000. 

Q. \iVhich would mean if they came in with the other $17,000 
they would have sold 3,400~ 

A: A little less. 
Q. That would have left 3,000 shares under the 6,400 that 

you had in reserve~ 
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A. Approximately 3,000 would have been left unsold. 

Mr. Do~erty: That is all. 

page 111 r RE-CROSS EXAMINATION. 

By Mr. Ball: 
Q. Did you ever communicate to the Board of Directors of 

the N O'rthern Virginia Doctors Hospital Corporation request
jng that tbey call, under the subscription agreement, the re
maining balance of the stock? The Board of Directors now? 

A. I never communicated with the Board of Directors be
cause I was made to understand by the attorney of the corpo
ration and by the administrator that all these details are to 
be communicated through them and with them. 

Q. Did you ever communicate to the President of the cor
poration and ask him to have the Board of Directors to call 
the remaining amount of the stock? 

A. I never called to Mr. Haggerty. 
Q. Did you ever communicate with the vice president about 

this~ 
A. I have communicated with Dr. Hazel repeatedly before 

this agreement was ordered to be signed, and I discussed this 
at that time when he was the President. I discussed this face 
to face ·with Dr. Hazel many times. 

Q. Dr. Hazel went out of office the 22nd of May. 
A. When this subscription agreement was in the offing in 

the beginning I discussed this with Dr. Hazel. 
Q. Did you discuss it with Dr. Schwartz? Did you ask Dr. 

Schwartz to call upon the Board of Directors 7 
page 112 ~ A. No, sir. May I explain' ·why? 

Q. Yes. 
A. Ever since May the Doctors Hospital Corporation never 

invited me to any of their Board meetings, and always com
municated with the underwriter through the attorney and 
through the administrator. I cannot go to the Board of 
Directors meetings unless I am invited. 

Q. Did you ever ask to go, sir~ 
A. I never asked specifically about this issue that I should 

go there a;nd discuss this. I was made to understand, without 
any doubt, that Mr. Creedon and Mr. O'Neill are representing 
the corporation. 

Q. Of course, yon didn't take their signatures on your 
contract, did you 7 

A. No, sir. 
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Q. You took that to the President and Secretary? 
A. I took entirely different signatures. 
Q. You know Dr. Perminski is the Treasurer~ 
A. Yes. 
Q. Did you ever ask him to ask the Board of Directors to 

call the remaining amount due to the subscription? 
A. No. Dr. Perminski called me up at my home August 

3rd, around 6 :00 p. m. He said, ''I am the Treasurer of the 
corporation and I would like to ask you not to cancel these 

sales." I said, "Dr. Perminski, it is too late." 
page 113 r He said, "As the Treasurer, this is the first time 

I heard these checks were supposed to be deli
vered to you as of July 31st." 

I simply expressed my difficulty to understand such a 
situation that the Treasurer didn't know about this arrange
ment, and I called our attorney, Mr. Cuviello and related this 
question to him and asked if it is necessary to get in touch 
with Dr. Perminski. But I was absolutely astonished, an 
officer of the corporation was not informed about the due 
time of payment when the settlement day was July 22nd. 

Q. My question is, did you ever call Dr. Perminski to call 
upon the Board of Directors~ 

A. I have not. 
Q. Have you related all the conversation you had ·with Dr. 

Perminski~ 
A. In essence-no, no, he went further on. 
Q. Didn't Dr. Perminski offer to bring to you right then 

and there a check for the remaining money~ 
A. Around 6 :00 p. m. he said, "Don't send out the can

cellations." I said, "Doctor, it is too late." He said, "'Ve 
have called your office and one ·of the girls who was supposed 
to mail out all of the letters informed' '-whoever called him 
-"it is in the process of being mailed. Half of them have 
been mailed out," and Dr. Perminski said, "we can pay for 
the sale now.'' .... 

Q. Didn't he say he would hand bring it to your 
page 114 r house~ 

A. It may be so, but I said, "Doctor, it is too 
late, the cancellations ·went out." 

Q. Mr. Balogh, you said it may be he said that. Didn't 
he say that he would hand bring it to your house~ 

A. I don't remember. I am sure that was his intention. 
Q. How much money was required at that time? 
A. ·well, $62,200, minus $17,000, which would be over 

$40,000. 
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Q. That was in accordance with what you say, over $40,000? 
A. Yes, sir. 
Q. That would have paid up everything in full? 
A. F'or the remaining 62,000. 
Q. You knew Dr. Perminski was willing to bring the pay-

ment and you wouldn't accept it? 
A. At 6 :00 o'clock Monday evening I could not accept the 

check. 
Q. That was August 3rd, sid 
A. August 3rd, around 6 :00 p. m. 
Q. \l\7ithin thirty minutes that you had the telephone con-

versation with Dr .. Spence, is that right 7 
A. I believe Dr. Perminski called me after Dr. Spence 

called. 
Q. Within thirty minutes? 

A. Yes. 
page 115 ~ Q. And before any confirmation had gone to Dr. 

Spence~ It didn't go until the next day? 
A. That is right, but I accepted his order verbally. 

Mr. Ball: That is all. 

FURTHER RE-DIRECT EXAMtNATION. 

Bv Mr. Dohertv: 
·q. You considered that a binding agreement? 
A. It is a binding agreement. 

Mr. Doherty : That is all. 

FURTHER RE-CROSS EXAMINATION. 

By Mr. Ball: 
Q. You say it is a binding agreement f.or somebody to call 

you on the telephone and give you an order? 
A. Yes, sir. If I know the customer, then his verbal order 

between the broker and the customer is a binding contract. 
Q. So you don't need any confirmation to bind a contract~ 
A. I needed it for the record. I needed it for the execution 

of the order. I needed it for collection of the money. 
Q. But as the sales agent for this corporation, you con

sidered that you had made a binding contract by a telephone 
call? 

A. With a customer whom I know, I accepted his order, 
it is a binding contract. 
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page 116 r 
Q. At your home in the evening~ 
A. Anytime. 

" " 

WALTER J. O'DONNELL, 
was called as a witness by counsel for the plaintiffs and, hav
ing first been duly sworn, took the stand, was examined and 
testified as follows : 

DIRECT EXAMINATION. 

By Mr. Doherty: 
Q. \Vould you state your name, please, Mr. D 'Donnell. . 
A. \~T alter J. 0 'Donnell. 
Q.. ·where do you live? 
A. 4414 North 36th Street, Arlington. 
Q. ·what is your business? 
A. Banker. 
Q. What bank~ 
A. First National Bank of Arlington. 
Q. What is your position with the bank~ 
A. President. 
Q. Did there come a time, sometime around the latter part 

of June or the early part of .July, that you met ·with a Philip 
0 'Neill representing the Doctors Hospital Corpo

page 117 r ration for Northern Virginia~ 
A. I did. 

Q. Do you have the date when you saw Mr. O'Neill~ 
A. I don't recall the date. It was the latter part of June. 
Q.. What ·was the purpose of his visit to your office? 
A. The purpose of his visit was substantially to apply for 

a loan in approximately the amount of $35,000, for the pur
pose of paying 50 per cent of a stock subscription, the un
issued balance of a stock subscription, of about $7,000. 

Q. $7,000~ 
A. 7,000 shares, excuse me. He bad with him stock sub

scription-emergency agreement, I would define it-contain
ing, I would say, names of thirty-five doctors which they 
agreed to provide on or before July 15, 1959, the remaining 
50 per cent balance for the purchase price of approximately 
7,000 shares of stock. 

I took the subscription-emergency agreement-to our dis
count committee and they unanimously approved a $35,000 
loan, conditioned upon the security of the stock on a reissued 
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basis and assignment of this subscription, emergency agree
ment, to be paid-set up on a one-year maturity. 

Q. When was that money delivered by you to Mr. 0 'Neill 
or to the seller of the stock? 

A. Upon evidence in hand-or rather, evidence 
page 118 r satisfactory to the management of the bank that 

$35,000 had been paid in by the doctors who had 
agreed to pay $35,000 on or before July 15. 

Q. That was to be paid on qr before July 15? 
A. That is right. 
Q. $35,000. And you then would have put up $35,000? 
A. vVe would match the fund. 
Q. Did you have any minutes or a record made of that 

particular meeting with Mr. 0 'Neill? 
A. I have an excerpt of the minutes of the discount com

mittee acting upon the application. But the discussion with 
Mr. O'Neill was an oral application discussed across the desk 
in the office. 

Q. But there was a minute made with this group that you 
have-the committee? 

A. Committee of our directors. (Handing the document to 
counsel). 

Q. And this is a copy of the minutes? 
A. That is a certified excerpt of the minutes. 

Mr. Doherty: I offer this in evidence as Plaintiffs' Ex
hibit 17. 

The Court: All right. 

(The document referred to was marked Plaintiffs' Exhibit 
No. 17 for identification and received in evidence.) 

page 119 r By Mr. Doherty: 
Q. Did you advise Mr. O'Neill that the bank 

would allow this loan? 
A. Oh, yes, I did. vVe discussed it on several occasions 

after the action of-
Q. Of the committee? 
A. Of the committee. I don't remember the date; ·the end 

of June. 
Q. Did Mr. 0 'Neill come back to see you after the 15th of 

.June about the subscription signature? 
A. He came back and picked up the agreement and said he 
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would need it, and I could understand that. And I discm,;sed 
the terms and conditions of the loan with him. 

Q. That was afted 
A. That ·was after the action of the directors. And on or 

about July 15 I became anxious and again discussed with 
Mr. O'Neull as to what, if any, progress was made and where 
we stood. 

Q. After July 15 when did you again hear from Mr. 0 'Neill~ 
A. I can't be sure. As in most cases, when a concern ap

plies to us for funds and ·we approve the loan, they are in 
touch with us from time to time, and I don't keep a running 
record of phone calls and things of that nature. 

Q. Did he ever bring back the subscription contract? 
A. No, sir. 

page 120 ~ Q. Did you ever hear from him around July 31st 
, or August 3rd? 

A. I heard from him at 5 :00 o'clock on Monday, August 
3rd, and he asked me whether we would be agreeable to a 
partial disbursement, and I told him flatly, "no," that the 
terms and conditions-it was all or nothing. 

Q. Did }rou talk to him after that? 
A. That is' the la st time I talked to him. 

Mr. Doherty: That is all. 

CROSS EXAMINATION. 

Bv Mr. Ball: 
·Q. Mr. O'Donnell, I notice the minutes say, "Application 

of Northern Virg·inia Doctors Hospital, Inc.'' 
A. Mr. 0 'Neill represented himself as representing the 

corporation. 
Q. The minute says tbat, does it not? 
A. Yes, sir. 
Q. Do yon usually deal with corporations ·without a letter 

from the president? 
A. ·we deal ·with the representative of the corporation. vVe 

discussed-I had an earlier meeting with Dr. Haggerty, Dr. 
Alexander, Dr. Perminski and Mr. 0 'Neill, and I had every 
reason to believe he was the representative, however, the 
loan would not have been closed ·without taking care of all the 
legal teclrnicalities. 
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.. .. .. .. 

page 354 r 
" " 

STEPHEN E. BALOGH, 
a witness called for examination by counsel for the Plain
tiffs, having been first duly sworn, was examined and testified 
as follows: 

DIRECT EXAMINATION. 

By Mr. Doherty: 
Q. Mr. Balogh, you have been sworn m this case already, 

have you not 1 
A. Yes. 
Q. First~ Mr. Balogh, where were all- of the sales indicated 

on the subscription contract which has already been referred 
to as Haggerty's Exhibit No. 3, where are those sales con-
firmed~ 

A. They are not sales. You are ref erring to the offer~ 
Q. Off er to purchase. 
A. Yes, sir, tlrn offer to purchase has been recorded, re-

ceived at the 1;-,..,r ashington office where all the bookkeeping is 
being done. I was not present when Mr. O'Neill brought in 
the list of names who indicated their "iillingness to purchase 
so many shares. 

He presented his list to Mr. Lafayette Franklin 
page 355 r who is in charge of the management in the office, 

and when I came back to the office on July 26th 
Mr. Franklin so reporte,d it to me . 

.. .. 

page 357 r 
.. 

Q. First, how many shares \vere you authorized to sell by 
the corporation in your contract~ 

A. 16,552. 
Q. And that was in accordance with the offering circular, 

Plaintiff's Exhibit No. 3 in evidence~ 
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A. Yes, sir. 
Q. At the time Mr. O'Neill brought in this paper with 

certain names on it, these indications of purchase 
page 358 t were sent out to each one of those, is that right f 

A. Yes. • 
Q. Have you, at my request, checked your records to as

certain the number of shares that were subscribed to at that 
time? 

A. Yes. 
Q. Can you tell me just how many that is f 

The Court: Is tlrnt at the time that this subscription agree
ment or the list was brought inf 

Mr. Doherty: Yes, your Honor. I am going to sho-w that 
it was brought in about the 16th of July. 

The Court: All right. 
The ·witness: Yes, sir. May I refer to the fact that on 

March 30th when I signed the continuing agreement to sell 
the unsold shares from three sources ·we have gathered our 
information, namely from the transfer a.gent at Riggs Na
ti onal Bank, secondly from our daily record we a.re always 
running a record of how many shares are sold and, thirdly, 
I have discussed with the Executive Committee in the offices 
of the Northern Virginia Doctors Hospital Corporation and 
compared their records and I have ascertained on April 
8t.h-and may I refer to this record, this letter 1 

Q. If there is no objection, go ahead. 
A. \iVhich I have written to Mr. Stephen G. Creeden, :ind 

this is what I have written; at the time of our 
page 359 t discussion in Arlington ·with the Executive Com

mittee of the Northern Virginia Doctors Hos
pital Corporation I mentioned that ·we were on the verge of 
selling out the Doctors Hospital stock. 

I also mentioned that approximately 1,760 shares were 
still dubious because they were not paid for, only indicated 
by overdue confirmations. These shares were canceled out 
a~1d today we have a total of 8,503 shares unsold. 

Consequently we had to revise the a_gTeement accordin~·ly 
and it is enclosed for your attention and file. Duly complete 
it and sign. . 

Q. What was the date of that letter? 
A. April 8, 1959. 
Q. I show you Plaintiff's Exhibit No. 2 in evidence. Does 

that show that figure of 8,503 shares~ 
A. vVell, the amended underwriting agreement has been 

corrected accordingly and it is duly signed 8,503 shares. 
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Mr. Doherty: If your Honor please may I off er a copy of 
this letter in evidence"? Have you seen it~ 

Mr. Ball: His letter. 
Mr. Doherty: Yes. 
Mr. Ball: "Te have no objection. 
Mr. Doherty: I offer it in evidence. 

By Mr. Doherty: Directing your attention to somewhere 
around the 15th of July, 1959, how many shares were in this 

. offer brought in by Mr. 0 'Neill to purchase stock 
page 360 r of the corporation, the Defendant corporation~ 

A. Could I have the record which I typed up J 
Q. Tbis is what, Mr. Balogh 1 
A. This is my tabulation ·which I made on your request on 

September 30th, looking over all of our records from that 
tabulation of April 8th to September 30th, inclusive. 

On July 16, 1959, Mr. Philip D. O'Neill presented a list. 'of 
sixty-two customers' names to Mr. f.'.Jafayette Franklin, Exe
cutive Vice President of Balogh & Cornpanv, Inc. It re
quested that each prospective customer shonld receive in
dividual confirmation advisin~ them that Balogh & Com
pany, Inc>., acteil in the capacity of principals and we co11firm 

·the purchase of the Northern Virginia Doctors Hospital Cor
poration stock, in the amount of shares Clesignated hy Mr. 
O'Neill. Mr. O'Neill assumed full responsibility for the cor
rectness of this notification and supported the indication of 
each customer with the list he submitted for our records. 

Balogh & Company, Inc. issued confirmation to sixty-two 
nrospective customers on July 16, 1959. From this date to 
the final settlement date, ·which was mutually a.e:reed npon 
between Mr. 0 'Neill, Hospital· Administrator am1 Balog·h & 
(10111pany, Inc., that is, .Jnly 31, 1959, the sixty-two prosp~ctive 
c11stomers paid in the following: 

1. Three confirmations were fully paid. Each customer 
having purchased and paid fifty shares, rendrrinQ,· 

page 361 r a payment of a total of $1,500 before Julv 31, 1959. 
The names of these customers, each of them pay

ing for fifty shares-

Q. \Vhat are the names~ Are the names on this list~ 
A. Yes, the names of these.customers are; William L. Stone, 

C'rnnther K. Kessler, and Irvmg Berman, each of tl1em huvin{)' •· ,-, 
fifty shares. 
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Q. And paid for in fulH 
A. Paid for in full before July 31, 1959. 

2. Eighteen prospective customers alledgedly purchased a 
total of 1,760 shares, have not responded to the request of 
payment at all and have not acknowledged the receipt of our 
confirmation. I submitted the list of confirmations, if 'I may 
please, sir. These were the eighteen names who paid nothing 
at all. You don't care to have me read those 1 

Q. No. 
A. The lack of response automatically canceled the indi

cated purchase of ea.ch of these eighteen prospective customers 
by July 23, 1959, which was the date of settlement. 

Q. Is that the 22nd or the 23rd~ 
A. Some of them received it on the 23rd, one or two 

customers, because the list I have could not have been com
pleted on July 16th, and two or three customers have the 
settlement date of the 23rd. 

lj'inally, forty-one prospective customers indicating the 
_aggregate purchase of 4,380 shares, had paid for half of their 

shares, that is, for 2,190 shares. Because the 
page 362 r second half of the a.greed amount for the other 

2,190 shares were not paid by July 31, 1959, all of 
the forty-one partial payments have been returned to the 
prospective customers and on August 3, 1959, the entire 
transaction was canceled with a letter of explanation ad
dressed to each prospective customer. 

Q. After they were returned, how many shares of stock 
were still left as a public offering for sale by you 1 

A. On the morning of August 3rd, 1959 I tabulated that 
the left over total shares were 6,220 unsold, and selling of 
those shares completed the public offering. 

Q. And that was the 6,220 shares of stock that was sold 
to-

A. To Dr. Spence on his order of August third. 
Q. And confirmation was sent to Walter 0 'Donnell? 
A. As agent, yes, on August fourth. We have been very 

careful and we have to be careful when underwriting syndi
cate shares, Mr. Counsel. "\Ve cannot oversell any of those 
shares. 

Q. The 6,220 shares brought up your aggregate to? 
A. 16,552. 
Q. Which were the number authorized by the corporatiorr 

for you to sell under this circular 1 
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A. On the basis of the agreement. 
Q. And in accordance with the circular also, was it not~ 
A. Yes, and I so reported to the Securities and Exchange 

Commission on August seventh. 
page 363 ~ Q. That the entire-

A. That we have completed the agreement and 
tha.t the entire public issue has been sold. 

Q. And all these contracts were confirmed in the District 
of Columbia~ 

A. Yes, in our main office. 
Q. And the sales of the stock that were confirmed to Walter 

0 'Donnell as agenU 
A. Also in the District of' Columbia. 
Q. And in accorda11ce with the rules of the Securities and 

Exchange Commission~ 
A. In full compliance with the rules of the Securities and 

Exchange Commission, yes, sir. 

:Mr. Doherty: That is all. 

• 

A Copy-Teste: 

H. G. TURNER, Clerk. 
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