


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 5145 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Mon­
day the 18th day of January, 1960. 

/ 

CHARLES LOUIS KNIGHT, ET AL., Appellants, 

against 

GIUSEPPE FERRA;NTE, E.T" AL., Appellees. 

From the Circuit Court of Arling·ton County 

Upon the petition, of Charles Louis Knight and' Sara Ham­
mond Knight an appeal and supersedeas is awarded them 
from a .decree entered by. the Circuit Court of Arlington 
County on the 9th day of July, 1959, in a certain chancery 
cause then therein depending wherein Giuseppe Ferrante was· 
plaintiff and the petitioners and others were defendants. 

And it appearing that a .superserf,eas bond in the penalty 
of two thousand dollars, conditioned according to lavv, has 
heretofore. been given in accordance with the provisions of 
sections 8-465 and 8-477 of the Code, no .additional bond is 
required. 
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page 29-A ~ 

* * * 

DEQRE·E. 

THIS CAUSE, came on to be heard on the 11th day of May, 
1959, on the Bill of Complaint, the Intervening Petition, the 
exhibits filed therewith, the answers of the defendants Charles 
Louis Knight and Sara Hammond Knight to the Bill of 
Complaint and to the Intervening Petition, and the separate 
answer of Thomas W. Phillips and Henry J. Klinge, Trustees, 
and was heard ore tenus before the Court upon the sworn 
testimony of witnesses and other evidence, and was argued by 
counsel; and 

IT APPEARING TO THE COURT, from the pleadings 
and the evidence, that the defendant Dorsey S. Beach, as 
general contractor, on May 18, 1957, entered into a contract 
in writing with the defendants Charles Louis Knight and 
Sara Hammond Knight, as owners, to furnish labor and 
materials and to construct for said owners a dwelling house on 
real property owned by said owners as hereinafter described; 
that the complainant and the intervening petitioner furnished 
labor and materials in and about the construction of said 
dwelling house; that said contract provided that the owners 
were to make payments to the general contractor of certain 
specified percentages of the contract price as specified stages 
of construction were reached, the final payment to be due upon 
completion of the work and compliance by the general con­
tractor with certain conditions precedent to final payment as 
set out in the contract; that the owners have made all of the 
payments provided by the contract except the final payment; 
that the general contractor has not completed the work which 

be agreed in said contract to perform and has not 
page 29-B ~ complied with the conditions precedent to final 

payment as set out in said contract; that suits 
to enforce mechanics' liens are in a different category than 
law suits and the general principle of the law of contracts 
on which the owners rely, that the general contractor is not 
entitled to final payment until he completes his performance 
according to the terms of said contract and complies with the 
conditions precedent to :final payment as set out therein, is not 

_J 
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a defense to the mechanic's lien claims of the complainant and 
the intervening petitioner; that the mechanics' liens of the 
complainant and the intervening petitioner were properly 
perfected; that suits to enforce said mechanics' liens were 
brought within six months after the memoranda of said liens 
were recorded in compliance with the statute; that the state­
ments of account filed with the Bill of Complaint and the In­
tervening Petition are insufficient unless they can' be held to 
qualify as entire contracts for a specific price and the Court 
holds that they so qualify; that the defendants Charles Louis 
Knight and Sara Hammond Knight were, at the time of the 
service of the statutory notices upon them by the complainant 
and the intervening petitioner, indebted to the defendant 
Dorsey S. Beach, their general contractor, in a sUJm of at least 
the aggregate amounts of the subcontractors' liens herein 
sought to be enforced; that the said general contractor was, 
at the same time, indebted to the complainant and the inter­
vening petitioner in the sums herein sued for by them for 
labor and materials furnished by them in and about the con­
struction ~f a dwelling house upon the real property owned 
by the defendants Charles Louis Knight and Sara Hammond 
Knight and hereinafter described; that the mechanics' liens 
mentioned and described in the Bill of Complaint and Inter­
vening Petition, and the exhibits therewith filed, are valid 
and subsisting liens upon the property in said liens described; 
and that the complainant and the intervening petitioner are 
entitled to the relief prayed for; and 

page 29-C r IT APPEABING TO THE COURT from the ,. 
stipulation and agi~eement of the co1mplainant, 

the intervening petitioner and the defendants Charles Louis 
Knight and Sara Hammond Knight that the only other liens 
binding upon the said real property are, in tlrn order of their 
priority: 

A. Real estate taxes assessed by the County of Arlington 
for the year 1959, which are a lien but which are not yet pay­
able; and 

B. The lien of that certain deed of trust recorded in Deed 
Book 1292 at page .515 among tlrn land records of Arlington 
County, Virginia, from Charles Louis Knight and Sara 
Hammond Knight to Thoma.s W. Phillips and· Henry .J. 
Klinge, Trustees, to secure a construction loan due unto the 
Union Trust Company, in tlrn principal sum of $25,000.00, a 
pa.rt of which has not yet been disbursed by the holder fo the 
owners; and · 
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IT FURTHER APPEARING TO THE COURT that the 
mechanics' liens herein enforced are equal in priority inter 
sese, that they are inferior in priority to the lien of taxes men­
tioned above and that they are superior in priority to the lien 
of the deed of trust mentioned above; whereupon it is 

ADJUDGED, ORDERED AND DECREED that Giuseppe 
Ferrante, complainant, recover of and from Dorsey S. Beach, 
defendant, the sum of $420.40, with interest thereon from 
June 16, 1958, at 6% per annum until paid, together with the 
cost of perfecting his mechanic's lien and the costs of this 
proceeding; and it is further 

ADJUDGED, ORDE:RED AND DE,CRE,ED that Robert L. 
Maxwell, intervening petitioner, recover of and from Dorsey 
S. Beach, defendant, the sum of $1,275.00 with interest there­
on from June 15, 1958, at 6% per annum until paid, together 
with the cost of perfecting his mechanic's lien and his costs 
herein expended; and it is further 

ADJUDGED, ORDEREJ) AND DECREE.D th'at the re­
spective mechanic's liens heretofore filed against the real 

property hereinafter described by the said com­
page 29-D r plainant and the said intervening petitioner be, 

and they hereby are, held and declared to be 
valid and subsisting liens against the real property herein­
after described; and it is further 

ADJUDGED, ORDER,ED AND DECREED that, unless the 
defendants Charles Louis Knight and Sara. Hammond Knight, 
or someone for them, do, within 30 days from the date of 
entry of this decree, fully pay and satisfy the aforesaid 
mechanics' liens, together with interest and costs as specified 
above, then .............. and .............. , who are here-
by appointed special commissioners for that purpose, shall 
proceed to sell, at public auction, for cash, to the highest 
bidder, at the front door of the Arlington Countv Court 
House, Arlington, Virginia, after having first advertised the 
time, terms and place of sale for four successive weeks in 
some newspaper published in said County, the following de­
scribed tract or pare.el of land, with buildings and appur­
tenances thereto belong'ing, situate, lying and being in Ar­
lington County, Virginia, and described as: 

All of Lot 5 of the subdivision known as Riverwood: as the 
Rame appears duly dedicated, platted and recorded in Deed 
Book 787, at page 99, et seq., among the land records of Ar-
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lingt'On County, Virginia, and being the same property con­
veyed to Charles Louis Knight and Sara Hammond Knight by 
deed recorded in Deed Book 1109, at page 492, among the land 
records of said County, 

and out of the proceeds arising from said sale said special 
commissioners shall make the following disbursements in the 
order following, i. e.: 

A. The costs and expenses of sale, including ·the cost of 
advertisement and a special commissioners fee of 5% of the 
proceeds of sale, to be divided between the special commis­
sioners and including the cost or premium .of any bond given 
by the special commissioners pursuant to this decree. 

B. 1959 real estate taxes assessed by the County of Ar­
lington against the property above described, including any 

penalty and interest which may have accrued, to­
page 29-E ~ gether with any further real estate taxes which 

may have become a lien at the time of making 
such disbursements. 

C. The above mechanics' liens in full, including interest 
and costs accrued in this proceeding. 

D. The principal and accrued interest, to the date of such 
disbursement, remaining due and payable upon that certain 
deed of trust from Charles Louis Knight and Sara Hammond 
Knight to Thomas \~T. Phillips and Henry J. Klinge, Trustees, 
recorded in Deed Book 1292 at page 515. 

E,. Any other liens, by way of deed of trust, judgment or 
otherwise, which may have attached to the above-described 
real property between the date of perfection of the above 
mechanics' liens and the date of such disbursement, in the 
order of their priority; and 

S. Any balance remaining in the bands of the special com­
missioners shall be paid to Charles Louis Knight and Sara. 
Hammond Knight. 

But before the said special commissioners shall make any 
sale under this decree, they shall first give bond in the penalty 
of $45,000.00, with such surety as may be approved by the 
Clerk of this Court, conditioned for the faithful performance 
of their duties as such special commissioners. The said special 
commissioners are directed to re-port their proceedings under 
this decree to the Court within 30 days after making any sale 
hereunder. 

The defendants Charles Louis Knight and Sara Hammond 
Knight having duly noted their exceptions to the rulings of 
the Court herein contained and having indicated their in-
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tention to petition the Supreme Court of Appeals for an ap­
peal to this decree, with superseclea.s; if the said defendants 

"shall file in the Clerk's Office of this Court a bond in the 
penalty of $2,000.00, ·with surety approved by said Clerk, 
conditioned as required by Section 8-477, Code of Virginia, 
1950, the provisions ·of this decree shall not take effect 
until four months from the date of ent'ry of this decree in 
the event that the said defendants shall then have failed to 
comply with the statvtes and rules of Court applicable to the 
perfecting of appeals, and in the event the said defendants 

shall have then complied with such statutes and 
page 29-F r rules, the provisions of this decree shall not take 

effect until such petition for appeal has been 
acted upon by the Supreme Court of Appeals and such ap­
peal, if granted, has been decided by that Court; and it is 
further 

· ORDERED that the Clerk of this Court spread a true copy 
of this decree among the land records of Arlington Connty, 
Virginia, in the current deed book, indexed in the names of all 
parties to this, cause. 

Entered: 

.............•...... , Judge. 

Seen: 

By 

By 

HARRELL & MUTCHLER 

Counsel for Giuseppe Ferrante, 
Complainant. 

JESSE, PHILLIPS, KLINGE & 
KENDRICK 

Charles Stevens Russell, Counsel 
for Robert L. Maxwell, Intervening 
Petitioner. 

Daniel A .. Cerio, Counsel for 
Dorsey S. Beach, Defendant. 

CHARLES LOUIS KNIGHT, 
Defendant in proper person. 
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SARA HAMMOND KNIGHT, 
Defendant in proper person. 

Thomas ·w. Phillips, Trustee 
In proper person. 

Henry J. Klinge, Trustee 
In proper person. 

This decree draft tendered and rejected 7 /9/59. 

E. N. H., Judge. 

page 30 r 

* * 

Recorded in Chancery Order Book No. 78 Page No. 61 on 
July 9th, 1959. 

DECREE. 

THIS CAUSE came .. on to be heard on the 11th day of May, 
1959, to be heard on the Bill of Complaint, the Intervening 
Petition, the exhibits filed therewith, the answers of the de­
fendants Charles Louis Knight and Sara Hammond Knight 
to the Bill of Complaint and to the Intervening Petition, and 
the separate arnswer of Thomas W. Phillips and Henry . J. 
Klinge, Trustees, and was heard ore tenus before the Court 
upon . the sworn testimony of witnesses and other evidence, 
and was argued by counsel; and 

IT APPEARING TO THE COURT, from the pleadings 
and the evidence, that the mechanic's liens of the complainant 
and the intervening petitioner were properly perfected and 
have been properly enforced in this proceeding; that the de­
fendants Charles Louis Knight and Sara Hammond Knight 
were, at the time of the service of the statutory notices upon 
them by the complainant and the intervening petitioner, in­
debted to the defendant Dorsey S. Beach, their general con­
tractor, in a sum exceeding the aggregate amounts of the sub­
contractors liens herein sought to be enforced; that the said 
general contractor was, at the same time, indebted to the com­
plainant and the intervening petitioner in the sums herein 
sued for by them for labor and materials furnished by them in 
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and about the construction of a dwelling house upon the real 
property owned hy the defendants Charles Louis Knight and 
Sara Hammond Knight and hereinafter described; that the 
mechm1ic's liens mentioned and described in the Bill of Com­
plaint and Intervening Petition, and the exhibits therewith 
filed, are valid and subsisting liens upon the property in said 
liens described; and that the complainant and the intervening 
petitioner are entitled to the relief prayed for; and 

page 31 ~ IT APPEARJNG TO THE COURT from the 
stipulation and agreement of the complainant, the 

intervening petitioner and the defendants Charles Louis 
Knight and Sara Hammond Knight that the only other liens 
binding upon the said real property are, in the order of their 
priority: 

A. Real estate taxes assessed by the County of Arlington 
for the yeaT 1959, which are a lien but which are not yet pay­
able; and 

B. The lien of that certain deed of trust recorded in Deed 
Book 1292 at page 515 among· the land records of Arlington 
County, Virginia, from Charles Louis Knight and Sara 
Hammond Knight to Thomas W. Phillips and Henry J. 
Klinge, Trustees, to secure a construction loan due unto the 
Union Trust Company, in the principal sum of $25,000.00 
a part of which has not yet been disbursed by the holder to 
the owners; and 

IT FURTHER APPEARING TO THE COURT that the 
mechanic's liens herein enforced are equal in priority inter 
sese, that they are inferior in priority to the lien of taxes men­
tioned above and that they are superior in priority to the lien 
of the. deed of trust mentioned above; wheTeupon it is 

ADJUDGED, ORDERED AND DECREED that Giuseppe 
Ferrante, complainant, recover of and from Dorsey S. Beach, 
defendant, the sum of $420.40, with interest thereon from June 
16, 1958, at 6% per annum until paid, together with the cost 
of perfecting his mechanic's lien and the costs of this pro­
ceeding; and it is further 

ADJUDGED, ORDERED AND DECREED that Robert L. 
Maxwell, intervening petitioneT, recover of and from Dorsey 
S. Beach, defendant, the sum of $1~275.00 with interest thereon 
from .June 15, 1958, at 6% per annum until paid, tog·ether 
with the cost of perfecting his mechanic's lien and his costs 
herein expended; and it is further 
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ADJUDGED, ORDERED AND DECREED that the re­
spective mechanic's liens heretofore filed against the real 
property hereinafter described by the said complainant and 
the said intervening petitioner be, and they hereby are, held 
and declared to be· valid and subsisting liens against the real .t-
property hereinafter described; and it is further ..:.._ 

page 32 ~ ADJUDGED, ORDE.RED AND DECREED 
that, unless the defendant Charles Louis Knight 

and Sara Hammond Knight, or someone for them, do, within 
30 days from the date of entry of this decree, fully pay and 
satisfy the aforesaid mechanic's liens, together with interest 
and costs as specified above, then Charles S. Russell and 
Ralph C. Mutchler, Jr., who are hereby appointed special 
com.missioners for that purpose, shall proceed to sell, at public 
aucti·on, for c;ish, to the highest bidder, at the front. door of 
the Arlington County Court House, Arlington, Virginia, after 
having first advertised the time, terms and place of sale for 
four successive weeks in some newspaper published in said 
County, the following described tract or parcel of land, with 
huilcfo1gs and appurtenances thereto belonging, situate, lying 
and being in Arlington County, Virginia, and described as: 

All of Lot 5 of the subdivision known as RIVERWOOD; 
as the same appears duly dedic.a.ted, platted and recorded in 
Deed Book 787, a.t page 99, et seq., among the land records 
of Arlington County, Virginia, and being the same propevty 
conveyed to Charles Louis Knight and Sara Hammond Knight 
by deed recorded in Deed Book 1109, at page 492, among the 
land records of said County, 

and out of the proceeds adsing from said sale said Sl)ecial 
commissioners shall make the following disbursements in the 
order following, i.e.: 

A. The costs and expenses of sale, including the cost of 
advertisement and a special commissioners fee of 5% of the 
proceeds of sale, to be divided between the special commis­
sioners and including the cost or premium of any bond given 
b~v the suecial commissioners pursuant to this decree. 

B. 1959 real estate ta..xes assessed by the Countv of Arling­
ton ag·ainst the property above described, including anv 
l)e1rnltv and interest which mav have accrued, together with 
anv further real estate taxes which mav have become a lien 
at the t.i!me of making· such Clisbursements. 

C. The above mechanic's liens in full, including interest 
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and costs, and including all costs accrued in this proceeding. 
D. The principal and accrued interest, to the date of such 

disbursement, remaining due and payable upon that certain 
deed of trust from Charles Louis Knight and Sara Hammond 
Knight to Thomas W. Phillips and Henry J. Klinge, Trustees, 
recorded in Deed Book 1292 at page 515. 

E. Any other liens, by way of deed of trust, judgment or 
otherwise, which may have attached to the above described 
real property between the date of perfection of the above 
mechanic's liens and the date ·of such disbursement, in the 

order of their priority; and . 
page 33 ~ F. Any balance remaining in the hands of the 
. special commissioners shall be paid to Charles 
Louis Knight and Sara Hammond Knight. 

But before the said special commissioners shall make any 
sale under this decree, they shall first give bond in the penalty 
of $45,000.00, with such surety as may be approved by the 
Clerk of this Court, conditioned for the faithful performance 
of their duties as such special commissioners. The said special 
commissioners are directed to report their proceedings under 
this decree to the Court wthin 30 days after making any sale 
hereunder. 

The defendants Charles Louis Knight and Sara' Hammond 
Knight having duly noted their exceptions to the rulings of 
the Court herein contained and having indicated their inten­
tion to petition the Supreme Court of Appeals for an appeal 
to this decree, with supersedeas; if the said defendants shall 
:file in the Clerk's office of this Court a bond in the penalty 
of $2,000.00, with surety approved by said Clerk, conditioned 
as required by Section 8-477, Code of Virginia, 1950, the pro­
visions of this decree shall not take effect until four months 
from the date of entry ·of this decree in the event that the 
said defendants shall then have failed to comply with the 
statutes and rules of Gou rt applicable to the perfecting of 
appeals, and in the event the said defendants shall have then 
complied with such statutes and rules, the provisions of this 
decree shall not take effect until such petition for appeal has 
been acted upon hy the Supreme Court of Appeals and such 
appeal, if granted, has been decided by that Court; and it is 
further 

ORDER.ED that the Clerk of this Court spread a trne copy 
of this decree among the land records of Arlington County, 
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Virginia, in the current deed book, indexed in the naimes of all 
parties to this cause. 

Entered July 9, 1959. 

* 

page 35 r 
* * 

Filed Jul. 10, 1959. 

EMERY N. HOSMER; Judge. 

* * 

* 

H. BRUCE GRE,EN, Clerk 
County Court of Arlington 
Co. Va. 

By V. LONG, Clerk. 

NOTICE OF APPEAL AND ASSIGNMENTS OF E.RROR. 

To: Hon. H. Bruce Green, Clerk, Circuit Court of Arlington 
County, Arlington, Virginia. 

The defendants, Charles Louis Knight and Sara Hammond 
Knight, by their Counsel, hereby give notice, pursuant to the 
provisions of Section 4, Rule 5 :1, of the Rules of the Su­
preme Court of Appeals of Virginia, of their appeal from that 
certain Final Decree entered in the above styled cause on the 
9th day of July, 1959. 

Further pursuant to the said Rule, said defendants assign 
the following errors : 

1. The Court erred in holding that the statement of account 
filed ·with his Bill by the Complainant, Giuseppe Ferrante 
complies with Section 43-22 of the Code of Virginia, 1950. 

2. The Oourt erred in holding that.the statement of account 
filed with his Bill by the Intervening Petitioner, Robert L. 
Maxwell, complies with Section 43-22 of the Code of Virginia, 
1950. 

3. The Court eued in holding that the Defendants, Charles 
Louis "Knight and Sara Hammond Knight, were indebted to 
the Defendant, Dorsey S. Beach, general contractor, when the 
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Complainant's notice of claim of lien was served on said De­
fendants, Charles Louis Knight a.nd Sara Hammond Knight, 
or thereafter became indebted to said Defendant, Dorsey S. 

Beach. 
page 36 r 4. The Court erred in holding that the Defend-

ants, Knight, were indebted to the Defendant, 
Beach, when the Intervening Petitioner's notice of claim of 
lien was served on said Defendants, Knight, or thereafter be­
came indebted to said Defendant, Beach. 

5. The Court erred in holding that def ens es which would 
be available to Defendants, Knight, under their contract with 
Defendant, Beach, in a law suit, were not available to said 
Defendants, Knight, in this equitable suit to enforce 
mechanic's liens. 

6. The Court erred in holding that the question of whether 
or not the Defendants, Knight, were indebted to the Defend­
ant, Beach, general contractor, under their contract with De­
fendant, Beach, ·was not to be decided upon the same prin­
ciples as in a law suit. 

7. The Court erred in rendering a Decree in favor of In­
tervening Petitioner, Maxwell, against Defendants, Knight, 
when said Intervening Petitioner had not completed his work 
under his contract ·with the general contractor, Beach. 

8. The Court's Decree impairs the obligation of the parties 
to the contract between the· Defendants, Knight, and the· De­
fendant, Beach, and therefore violates Article I, Section 10, 
of the Constitution of the United States. 

9. The Court erred in rendering judgment against the De­
fendants, Knight, in favor of the Complainant, Ferrante. 

10. The ·Court erred in rendering judgment against the 
Defendants, Knight, in favor of the Intervening Petitioner, 
Maxwell. 

11. The Court's Decree was contrary to the law and the 
evidence. 

CHARLES LOUIS KNIGHT and 
SARA HAMMOND KNIGHT, 

Defendants, 
By LESLIE HALL 

their Counsel. 

* * * 

* * 
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The Court: There are two claims in this suit: One, the 
claim of the complainant for $420.40, and the claim of inter­
vening petitioner, Robert L. Maxwell, in the amount of $1,275. 

Are those the only claims involved~ 
Mr. Cerio: I think that is right. ·with respect to those 

claims, Your Honor, the defendant Mr. Beach wishes to 
stipulate them as being just claims, and that there are no 
setoffs and that they are correct as far as the records are 
concerned. 

The Court: . There is just the claim of the complainant 
and the intervening petitioned 

Mr. Cerio: Yes. Tf..,T e have no objection to a judgment of the 
Court being entered to that effect. 

page 4 r The Court: All right. 
Mr. Mutchler: Your Honor, I think we can save 

some time by the fact that as Mr. Cerio has pointed out, 
there is no dispute as between Mr. Beach the contractor and 
the claim of my client, Mr. Ferrante, and the claim of Mr. 
Russell's client, Mr. Maxwell. 

Primarily, and perhaps also to save time, the answer of 
l\f.r. and Mrs. Knight raises a question or two as to the 
sufficiency of the statement of account in the complaint of 
both myself and I believe Mr. Russell. I think that it would 
he desirable to dispose of that question in the first instance. 
I am frank to say that I think that by answering the suit as 
he has that he has waived any right to object to the sufficieney 
of the account attached to the memorandum; and I move that 
it be stricken for that reason, although I am not sure it is 
sufficient. 

The Court: You move that what be stricken~ 
Mr. Mutchler: I am referring specifically, Your Honor, 

to the A11swer of Mr. and Mrs. Knight, item 9, and item 10. 
Item: 9: "Said defendants allege that the Bill of Com­

plaint does not comply with tl1e applicable statute Code of 
Virginia 1950, section 43-22, and, and is therefore deficient 
in that it does not state the character of the work alleged 
to have been done and the character of the labor and material 

alleged to have been furnished sufficiently to show 
page 5 ~ that they are the kind for whicl1 the law allows a 

mechanic's lien.'' 
The same situation with respect to paragraph 10 referring 

to tlrn amount of work done and the labor and materials 
furnished. 

I move to strike the allegation of the Defendant K11ights' 
paragraphs 9 and 10 on the basis that they have answered 
the suit generallv, and therefore have waived their right to 
raise tllese questions now. 
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The Defendants Knights set the case for trial today, Your 
Honor. I think that it could have been reached by a motion 
to strike or a separate hearing or a demurrer perhaps. 

The Court : Why didn't you file a motion to strike and 
have it set down for argumenU 

Mr. Mutchler: Your Honor, I presumed that in filing the 
Answer as he has, that he would have \,vaived that. 

The Court: The same defense has been made to the inter­
vening petition. 

What do you have to say about that, Mr. Russell? 
Mr. Russell: Your Honor, in the Defendants Mr. and Mrs. 

Knight's answer to the intervening petition, there is a 
similar allegation in paragraph 7 of that Answer, although 
it is on a slightly different ground. It says that the inter­
vening petition does not t'\tate the amount of work done or 
the materials furnished, instead of the type as mentioned in 

the case of Mr. Ferrante, the plaintiff. 
page 6 r · Our intervening petition stated it was the brick 

work on the house, all of the brick work. I do not 
know what amount could be stated unless you stated the 
number of bricks or something of that kind. But my argument 
would be the same as Mr. Mutchler's, that I would deem that 
would have been waived, something that could have been 
presented on demurrer and not having been done so, it is 
waived. 

* * * * 

The Court: Mr. Knight, a.re you advancing as a. matter 
of law at this time the ground set forth in your answer? 

Mr. Knight: I am, yes, sir. 
The Court: I will hear you on that. 

* * * * * 

page 7 r 
* * ~: «' * 

The Court: "'What I am interested in now is the substance 
of your plea that the claims, that mechanic's liens of the 
complainant and the intervening petitioner are insufficient in 
la\V. 

Mr. Knight: I believe that is the substance, Your Honor, 
because this goes to the statutory requirement, something 
that the statute prescribes that the plaintiffs shall file with 
their Bill of Complaint, file to enforce the suit. 
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I have some very good authority on that point, Your Honor. 
The Court: Point out to me specifically what it is that 

you say is lacking in the Mechanic's Lien. 
page 8 ~ Mr. Knight: May I refer to Mr. Ferrante 's Bill 

of Complaint, and refer also to the statute~ I have 
to refer to the statute in order to point out the deficiency in 
the Bill. I refer to section 43-22 of the 1950 Code of Virginia, 
and the second sentence in that section which reads as fol­
lows: 

"The plaintiff shall file with his Bill an itemized statement 
of his account showing the amount and character of the 
work done or materials furnished, the prices charged therefor, 
the payments made, if any, the balance due, and the time from 
which interest is claimed thereon; the correctness of ·which 
account shall be verified by the affidavit of himself or his 
agent.'' 

Now Mr. Ferrante has not filed nor has his counsel filed 
an itemized statement complying with that section of the 
statute. There is nothing here which shows the amount of 

• materials furnished, there is nothing which shows that this 
was furnished under a contract. In fact, there is nothing on 
the face of the account that fulfills the requirements of this 
section, 43-22. 

May I proceed to argue that in law, Your Honor~ 
The Court: Yes. 
Mr. Knight: The only statement of any sort of an account 

that I see in connection with Mr. Ferrante's bill is that which 
is contained in paragraph 2 of the Bill in which he says and 
I quote: 

page 9 ( ''The labor and material furnished to the said 
Dorsey S. Beach for the above-mentioned construc­

tion and the price and the balance of the account is as fol­
lows:'' 

Then he says: 

''Flagstone work, including stone, $432.40, drystone wall, 
including labor, $138. Total $570.40. Received on account 
$150.'' 

Then under that just the figure "$420.40." 
The Virginia Supreme Court in the case of Furst-K urbeir 

Cut Stone Compan;y v. Wells, 116 Virginia 95, 81 South­
eastern 22, held that a statement in all respect similar to 
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the statement contained in this Bill of Complaint was in­
sufficient because it did not set forth the amount of materials 
purchased, the prices, the labor; did not give the itemization 
which is required by the statute; nor did it show on the face 
that those materials and that labor were furnished pursuant 
to an entire contract. 

If I may show to the Court the account which was contained 
in the case of Furst Ku.rber Cut Stone Co11ipa1Vjj v. Wells I 
believe the similarity betwee.n that account and the account 
which is in Mr. Ferrante 's Bill will be apparent. 

Then I should like to proceed with· my argument on that 
point. 

The Court: All right. 
Mr. Knight: As the Court points out in con­

page 10 ( nection with the account in Fiirst-Kerber Cid 
Stone Conipa1iy v. Wells, we might say the same 

thing regarding the account filed with Mr. Ferrante 's Bill of 
Complaint. 

"From all that appears from the account, the material 
may have been furnislied under an implied contract, and the 
statement stated as due may have been the appellant's 
estimate of its value. The account is clearly insufficient to 
furnish the basis for the lien for material furnished under 
our statute.'' I am reading from page 23 of 81 Southeastern 
Reporter. 

There is nothing in this statement that is contained in 
paragraph 2 of Mr .. Ferrante 's Bill to connect that statement, 
those figures, with any contract or with any agreement what­

ever. 
page 11 ( There is certainly nothing in this Bill to connect 

these figures in paragraph two with an entire con­
tract. 

Now the Court of Virginia, the Supreme Court of Virginia, 
has said on several occasions, and I want to cite some of the 
cases, that it is necessary that the complainant complv strictly 
with this requirement in section 43-22 of the statute in 
furnishing an itemized statement which the statute calls for, 
or the account must show on its face that there was an entire 
contrar>t pursuant to which the labor was perforn°ed, or the 
materials furnished. 

This account here, in paragraph 2 of Mr. Ferrante 's com­
plaint does neither one of those things. It does not itemize 
the labor furnished, it does not itemfae the materials. it does 
not state what thev were. used for, where this flagstone work 
w?s done. It does not state where the dry stone wall was 



Charle,s Louis Knig~1t v. Giuseppe Ferrante 17 

constructed. There is nothing here to show that that was 
connected to any contract or any agreement whatever, much 
less an entire contract for the entire project. 

I refer furthermore to the case of Gilman et al. v. Ryam,, 
95 Virginia 494, 28 Southeastern 875. I refer particularly to 
the account slwwn on page 876 of 28 Southeastern. In that 
case there were three different accounts filed. The Court said 
that "No one of the three accounts filed conforms to the pro­
visions of the statute. In each one of them there is an omission 
or an inaccuracy in the account which the statute declares 
shall invalidate the lien. It is insisted that under the decision 

of the Court in the case of Taylo1,· v. Netherwood 
page 12 r supra, these accounts are sufficient. It was held in 

that case in accordance with the authorities that 
·where the contractor undertook to fm·nish the materials and 
do the work as an entirety for a specific amount, and this is 
so set out in the account filed, it is sufficient, but in none of 
these accounts does it appear that the materials furnished 
and the work done were contracted for as an entirety for a 
specific sum. '' 

It proceeds on page 877 : 

''The petition of the sub-contractor does not show that 
there was anything in his contract which relieved him from 
the necessity of filing an account which showed the amount of 
sand furnished and hauled by him and the prices charged 
therefor or the number of brick hauled by him and the prices 
charged therefor, or which tends in any way to show his con­
tract brought him within the ruling of N etherwood. '' 

I should like to show to your Honor the three accounts 
in this case with specific reference to the first account at 
the top of page 876 which I believe is substantially similar in 
format and substance with that contained in Mr. Ferrante 's 
Bill in paragraph two. 

The Court: All right. You realize that under this last case 
you cited it was decided in 1898. The law was different than it 
is at the preseht time with respect to filing an account in 
order to perfect a mechanic's lien. 

Mr. Knight: Yes, sir. 
page 13 r The Court: But I assume t1rnt you contend thajt 

the same requirement which is part of section 43-22 
makes it necessary for the Complainant to file an itemized 
account in the same language that the previous statute con­
tained; that is, they will be itemized as to materials and the 
work performed. 
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Therefore, the decision in that case is authority for what is 
required in filing the Bill with the Complaint. 

Mr. Knight: Yes, Your Honor. 
At the time of Gilman v. Ryan, and I believe also at the 

time of Furst-Kerber Cut Stone Company v. Wells, the 
statute was different in that this account referred to in 
section 43-22, this itemized account, had to be filed with the 
memorandum of lien, and under the present statute it is filed 
with the Bill of Complaint. 

But it is still an essential requirement of the Statute as I 
should like to come to that later. The fact that the time when 
that account is required to be filed has been changed does 
not affect the fact that its must be filed, and that the statute 
must be followed. There is nothing in any of the cases I have 
seen pertaining to this particular point, or any other point, 
that would say that the requirements of one part of this 
mechanic's lien statute are less rigid and less mandatory than 
the requirements of any other part. 

The wording of Section 35-22 in this respect fol­
page 14 ~ lows very closely the wording in previous statutes. 

I think back at the time of Gilnian v. Ryan, or 
back at the time of Shackleford v. Beck, to which I will refer 
in just a .moment, they required that a true account shall he 
filed. In the Shackleford case a true account meant an itemized 
account. 

In other words, the Supreme Court interpreted the require­
ment ·of the statute to be what the words of the statute now 
call for, an itemized account. 

I should like to cite and refer also to another case on that 
point, Brown amd Hoof v. Cornwell, 108 Virginia, 129, 60 
Southeastern 623, decided in 1908, page 624. I did not bring 
the case to court with me because I just wanted to quote 
this part, and I quote: 

"Unless the work done or materials furnished are con­
tracted for as an entirety, and it is so set out in the account 
filed, the account must set out substantially the amount of 
the work done and materials furnished, and the prices charged 
therefor." 

So the Court is consistent through all these cases that 
you have to do one of two things: Either this bill of account, 
the complaint, the account shows that the work was done 
under a contract of the entirety, or these items for labor and 
materials must be itemized, showing· the amounts and prices. 

I should like to refer at this time to the case of 
page 15 ~ Shackleford v. Beck, 80 Virginia, 573, which was 

decided in 1858. I am referring to that case, Your 
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Honor, for several reasons., One is that this is an earlier case 
than any of the other three which I have cited, and it shows 
how consistently the Virginia Supreme Court has followed 
this requirement of an itemized account, or that the account 
must show on its face that the work was performed under an 
entire contract. 

In Shackleford v. Beck that same point was involved, and 
the Court discussed it at some length. It set out its reasoning 
at more length in that case than in the other cases. In these 
other cases they cite Shackleford v. Beck. 

L shall quote beginning on page 576 of 80 Virginia.: 

l!(~ * * f.: * 

page 22 r 
* * * * * 

I have addressed myself so far to the account shown in Mr. 
Ferrante 's Bill of. Complaint showing how it is, insufficient 
under the statute, not complying with the statute. It does not 
connect the flagstone work with. the dwelling house. It does 
not connect the dry stone wall with the dwelling house. It does 
not say ·where the wall was built or where the flagstone work 
was done. In fact, there is nothing here to show that this is the 
sort of work for which the statute gives a Mechanic's Lien at 
all. · 

Is it the Court's desire that I proceed at this time with Mr. 
Maxwell's bill, or shall I wait until the Court rules on Mr. 
Ferrante. 's case~ 

The Court: Let us take: up both of the bills. You have sub­
stantially the same question involved. · 

. Mr. Knight: In the case of Maxwell, the State­
page 23 r ment of Account is on a separate sheet which is 

referred to as Exhibit A to the intervening peti­
tion. I respectfully invite your Honor's attention to that state­
ment of account which says: 

"To Dorsey S. Beach, 518 North Wakefield Street, Arling­
ton. Virginia.'' 

then 

''Contract price for labor and mi:iterials furnished on Lot 5, 
Riverwood Subdivision, Arlington, County, Virginia.'' 

under that 
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"1. Brick and masonry work complete for one-story brick 
house with basement per contract $5,800 less payments re­
ceived $4,525. Balance due, $1,275. Dated June 12, 1958.'' 

Although that is the. wording there is somewhat difference 
I think and that it is open to the same obje:ction, namely, it 
does not set forth the amount of labor and material, nor the 
prices, does not itemize it. Those matters are required by the 
statute. Nor does it show that those items, labor and material, 
were furnished under an entire contract. It does not show 
whether there was just one contract price which remained un­
change:d. It is subject to the same argument and objection 
which I have previously agreed. 

I might point out also that there is considerable question 
here as to what house Mr. Maxwell contends this brick and 

masonry work was furnished for. 
page 24 ~ He says: 

"1. Brick and masonry work complete for one-story brick 
house with basement per con'tract." · 

We do not own, and never have owned, any such house. We 
have never had a house of that sort constructed. So if that is 
the house for which this work was intended, then it is in the 
wrong Bill of Complaint. It does not apply to this petition at 
all. 

* * * * 

page 27 ~ The Court: The only thing that you are object­
ing to as far as this lien is concerned is the descrip­

tion of a house in the account; is that right? 
Mr. Knight: No, sir. I am objecting to the fact that the 

account itself is not sufficient. It is defective in the same way 
that the account in Mr. Ferrante's bill is defective. It does not 
comply with the requirements of the statute·, the itemized 
statement of the labor and prices, or show 'that the work was 
done under an entire contract. 

There is nothing here to show tha't there was any fixed con-
tract price for this. It does not comply. · · 

* * * * 

page 41 ~ 

* .. • 

' 
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Giuseppe Ferrante. 

I would like to make it clear that I am adopting in connec­
tion with the Bill of Complaint filed by Mr. Maxwell all the 

·arguments, citations of the authorities that I made in connec-
tion with the Bill of Complaint filed by Mr. Ferrante. ' 

I have the additional argument that there is a very strong 
possibility, as shown by the account on its face, that Mr. Max­
well is not claiming; a lien on the property located at 3600 
North 26th Street. He is claiming a lien on a certain house, 
a house which he was working on at the same time that my 
house was under construction, I believe, and I will show by 
the evidence that he was doing the. masonry work on that 
house at tbe same time that he was doing the masonry work 
on my house. 

He had in mind a house that be wanted to put a Mechanic's 
lien on, as he described it, which was a "brick and masonry 
house, one-story.'' That is the type of house which he was 
building, working on, at the same time that he was working on 
mine. He was working on it less than a mile away from my 
house. 

·* * * * 

page 43 ~ 

* * * 

GIUSEPPE FER.RAN.TE, 
'vas called as a witness by counsel for plaintiff and, having 
been previously sworn, took the stand, was examined and tes­
tified as follows.: 

DIRECT EXAMINATION. 

By Mr. Mutchler: 
Q. Will you state your full name to the Court? 
A. Giuseppe Ferrante. 

* * * 

page 44 ~ 

* * * 

Q. What kind of business do you engage in, Mr. Ferrante? 
A. I am a stone contractor. 
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Giuseppe Ferrante. 

Q. Did there come a time when you entered into· an agree­
ment or an arrangement with Mr, Dorsey S. Beach in connec­
tion with a house tha:t he was building in Arlington? 

A. Yes. 
YVe: talked-we did not have write, but we agreed to do his 

stone work on a house on 26th and Nelson Street, North Ar-
lington. , 

Q. When you say "no write," you mean you did not have a 
written agreement for any work? 

A. No. 
Q. All right, sir. 
You know Mr. and Mrs. Knight, do you not? 
A. Yes. 

. Q. You know them when you see them? 
A. Yes. 
Q. They are the two people sitting over there.? 
A. Yes. 
Q. And they are the owners of that property at 26th Road 

and Nelson Street? 
A. That's right. 

Q. Do you recall approximately when it was that 
page 45 r you began to work on this house? 

A. Well, I don't remember exactly the day, but 
I think it was on,the fall of '57, 1957. on the fall, some time in 
October or September some time. I don't remember exactly 
what day I started there. 

Q. Allright, sir. , 
But you are sure that it was in the fall, some time, of 1957? 
A. That's right.· 
Q. Will you tell the Court what the nature of the work was 

that was done, and when it was completed? 
A. Well, I put the stone: in front and flagstone and steps in 

there, and the walk. The job I complete on June 16th, 1958. 

Mr. Knight: Will the reporter re.ad that last reply, please 1 

(The previous answer was read by the reporter.) 

The ""\Vitness: In other words, I done all the stone work on 
the house. 

By Mr. Mutchler: 
' Q. Mr. Ferrante, what did the final portion of the work that 

you did on this house come to? What was the total price, if 
you recall? 
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Giuseppe Ferrante. 

A. The total price was $1,630. Now, he paid me $420.40. 
Q. Specifically, what was the amount for the 

page 46 r flagstone work, including this stone and the dry 
stone. wall, including the labor~ What was the total 

of that portion of the contract~ 
A. We got all together-we got the stone front and flag­

stone all together for that price, $1,630. 
Q. Now, a.t the time that the lien was filed, you furnished 

your attorney with a statement of account showing flagstone 
work, including stone dry wall, including labor, $570.407 

A. Yes. 
Q. That is what that was for 1 
A. That was for flagstone. I had done the wall before, and 

then there was for the flagstone $700-I mean exactly- I 
don't remember what price it was for flagstone, but all the 
price was $1,630. That's all I remember. 

Q. So that the difference between the $570.40 and the $1,-
630 was for other work which you did on this same job; is 
that correct 1 · 

A. Yes, that's correct. 
Q. That was for an earlier portion of the work~ 
A. Yes; porch and steps and walk, and some-on the last 

step, when I done the last work, it got done a little bit work, 
so I cut down on the price, too, because he eliminate some 
work that had to be done, so that's why I cut it a little on the 
price, too. 

Q. Mr. Ferrante, there came a time after you 
page 47 r did, specifically-and this is very important-the 

flagstone work, including the stone and the dry 
stone wall, including the labor. After you had finished that 
work, did there come a time when you received a partial 
payment, and how much was that 1 

A. Wait a minute. $420.40. 
Q. I understand. That's the balance due that you have 

told His Honor~ 
A. Yes. 

Q. And you have also testified, I believe, that the total of the 
flagstone work and the dry stone wall was $570.40~ 

A. Yes. 
Q. And you must have received a credit, a part payment. 

How much was that~ 
A. Vil ell, I didn't-
Q. Do you have an account with you~ :bo you have anv of 

your records here pertaining to this joM ·· 
A. No. 
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Giuseppe Ferrante. 

Q. Do you have a statement of your account you rendered~ 
A. Oh, yes-wait a minute. . . 
Flagstone was $432.40, and the dry wall was $138. Total, 

$570.40. Received $150, and balance, $420.40. 
Q. That refreshes your recollection about the true status 1 

A. Yes. , 
page 48 ~ Q. It is $150 was paid by Mr. Beach; is that cor-

rect 1 
A. That's right. Mr. Beach, he paid me $150. 
Q. The balance of $420.40, has any part of that been .paid 

by either Mr.· Beach or' Mr. Knight, or anyone~ 
A. Not so far. I ain't got nothing so far. · 
Q. Do you owe either Mr. Beach or Mr. Knight any money 

that might be set off against this claim~ 
A. No. I owe no money; no. 
Q. Do you feel that you have performed this work in a 

proper and workmanlike manner~ 
A. I think so. Mr. Knight gave me a lot of compliments 

when I finished the work. He gave me a lot of compliments. 
He said, ''Very, very good work;'' and flagstone, too. He 
gave me-Mr. Knight gave me a lot of compliments for that. 

. Q. As a matter of fact, Mr. Knight retained you to do some 
additional work for himself, did he not? 

A. That is right. 
Q. Separate and independent of this contract~ 
A. I done some extra work ·on extra contract for Mr. 

I{ night . 
. Q. Mr. Knight paid you directly for that? 

A. That's right. 
Q. How much was it, incidentally1 
A. I don't remember how much it was. It was two times. 

It ·was two times I done some extra work for Mr. Knight. 

page 49 ~ 

* • 

CROSS EXAMINATION. 

By Mr. Knight: 

* 

page 55 ~· 
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Giuseppe Ferrante. 

Q .. Mr. Ferrante, I show you the document that has been 
marked Exhibit No. 1 for identification, and I ask you whether 
that is a bill that you sent to me for some work that you 
did for me. · 

A. That's the extra work what we billed, we talk, you and 
me. That's extra work. 

Q. That's a bill for work that you did for me, at my re-
quest, isn't it~ 

A. Yes. 
Q. Do you recall what that work was~ 
A. \l.,T ell, it was a dTy wall. 
Q. Wasn't that the dry wall that came down beside the 

steps that ca!l11te to the driveway and curved up a little bit to­
ward the sidewalk? 

A. Yes, yes. 
page 56 ~ Q. And the charge for that was $32.50? 

A. That's right. 
Q. And I ask you to compare Ex11ibit 1-A with Exhibit l, 

and say whether Exhibit 1-A is the photocopy of Exhibit 1? 
A. Well, yes, sure. That's the same. 
Q. I will sho\v you, Mr. Ferrante, this check that has been 

marked for identification-
A. That's right. 
Q. (Continuing)-for identification as Exhibit 2. That is 

the check that I gave you in payment for that work, is it noH 
A. That's for the wall, too. 
Q. That is for the work that this bill of .June 16th, 1958 is 

for, isn't it? 
A. Yes. 
Q. In payment of. that bilH 
A. That's right. The last day when I finished, that's 

right. 
Q. Now I show you a photocopy· of the check which has 

been maTked for identification as Exhibit 2. This is Exhibit 
2-.A. I ask you to compare these two exhibits. 2 and 2-A, m1d 
state whether Exhibit 2-.A is a photocopy of Exhibit 2. 

A. Yes, that's right. 

page 61 ~ 

Q. Mr. Ferrante, I show you the bill for $82, marked Ex-
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Giuseppe Ferrante. 

hibit 3 for identification, and I ask you whether that is a bill 
which you sent to me for some work' you did, at my request? 

A. Oh, yes. This dry stone wall that I built around the 
tree. 

Q. That was for a dry stone wall that you built ·around 
a tree7 

A. Yes. 
Q. This dry stone retaining wall 7 

A. Dry stone retaining wall; that's right. 
page 62 } Q. Did you build a wall down by the driveway 

towards the garage 7 
A. That's right; yes. 
Q. That's what this is for, isn't it 7 
A. Yes, that's what it is for. 
Q. You had some stone left over there and built this stone 

wall for me7 
A. Yes. 
Q. And this is for a dry stone retaining wall that runs from 

the steps coming to the driveway, curving around back to~ 
wards the garage, isn't it 7 

A. That's right. 
Q. I show you this document which is marked Exhibit 3-A, 

and I ask you, please, to compare that with E·xhibit 3 and 
state whether 3-A is a photocopy of E·xhibit 3. 

A. Yes. 
Q. I show you this check which has been marked for identi­

fication as Exhibit 4, and ask you whether that is a check 
that I gave you in payment 7 

A. That's for the stone dry wall. 
Q. That is, I paid you for this 'dry stone retaining wall 7 
A. That's right. 
Q. That you built down towards the garage 7 

A. That's right. 
page 63 } Q. Which you built for me, the Exhibit No. 3 7 

A. Yes. 
Q. That is a check 7 
A. That's right. 
Q. I show you this Exhibit 4-A for identification, and ask 

you to compare it with Exhibit 4, and state whether Exhibit 
1 4-A is the photocopy of this check in Exhibit H 

A. Yes. 
* * * 

. page 70} 

* * * 



Charle;s Louis Knight v. Giuseppe Ferrante 27 

Charles Louis K1iight. 

RE-DIRECT EXAMINATION. 

By Mr. Mutchler: 
Q. Mr. Ferrante, you did testify that you did two sort of, 

let's say, extra jobs for Mr. Knight directly; is that correct~ 
A. Three. 
Q. It was three? 
A.· Three. 
Q. Let us take Job No. 2. Was any of the stone which you 

used in this job, No. 2, let's say, part of the stone that you 
had carried on to the job for work that you were doing for 
Mr. Beach? 

A. Yes. 

page 71 ~ 

Q. Mr. Ferrante, I think we can shorten this up. Did' you 
give Mr. Beach credit for any of the stone that you used 
on the work for Mr. Knight in the bill that you are claiming, 
the $420 bilH Did you give him credit for that stone? 

A. The price I give to Mr. Beach, I give footage base, so 
whatever they take, they take; that's all. The rest of the 

·stone I use on another job. 
Q. So that you weren't charging him by the stone; you 

were charging him by the foot 1 
A. Yes, I charge him by the . foot. I didn't charge him 

by the stone. 

* * 

page 76 ~ 

* 

CHARLES LOUIS KNIGHT, 
was called as an adverse witness and, having been previously 
duly sworn, took the stand, was examined and testified as 
follows: 

DIRECT EXAMINATION. 

By Mr. Russell: 
Q. Mr. Knight, you and Mrs. Knight are the owners of 
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Charles Louis Knight. 

record of Lot 5, Riverwood Subdivision; are you not, sir~ 
A. Yes. 
Q. And you were the owner of record of that lot prior to 

the commencement of construction of the house which is the 
subject of this suit~ 

page 77 r A. Yes. 

* 

page 79 r 
* * * 

Q. Thank you, sir. 
Will you please tell us in your own words where the exterior 

brick work extends~ , 
A. That could be shown better by the · plans, drawings. 

I can tell you. 
As I explained before, the house was built on a sloping 

lot. As you approach it from the front, it looks like a one­
story house. You can go down the sides, and on the sides it 
is two stories. As you get around to the back, there are 
three stories. 

Now, the front of the house is stone, entirely stone. Coming 
toward the house, as you get to the front corner of the house, 
the brick work begins, and that extends up both stories to the 
point that juts out. At that point you have hand-split cedar 
shakes on the upper story and brick work beneath going all 
around until it gets to the back of the living room. 

To understand all this, you hav~ to look at the plans. At 
the back of the living room is brick, and the end of the living 
room is brick. 

Q. \¥ith the exception of the stone work on the front, is 
there any masol)ry exterior-masonry, exterior masonry 
surrounding the balance of the top floor, or is that all cedar 

shake~ 
page 80 ~ A. On the end of the living room, the entire end, 

that end is brick. Over here on the other side, 
the outside of the hallway, until you get ~o where the first 
bedroom juts out, that entire wall is brick. Then when you 
get to where the bedroom wall juts out, the cedar shakes 
begin at that point and are on the upper floor, and the brick 
beneath. 
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Charles Louis Knight. 

Q. Then, from the rear of the house, the lower two stories 
would ·be covered by brick; is that correcU 

A. That is right. 

Q. Do you have any personal knowledge as to the last date 
upon which Mr. Maxwell did any work theref 

A. Yes. I kept a diary throughout this construction. And, 
according to my notes, I believe that last work of which I 
have any record was the completion of the chimney for the 
furnace flue. I believe that's the last, and, as well as I recall, 
that was in September. I can go there and check my notes if• 

you vvould like to have a 1rnore accurate statement 
page 81 r on that. I can give you the date shown. 

Q. No, sir. But that would be the last entry 
you have concerning Mr. Maxwell's workf I am not asking 
you for the date, but for the type of work. The chimney 
flue you mentioned. 

A. As well as I recall, yes. I would like to qualify that in 
this wav: 

I ha,;~ voluminous notes, and I went through that making 
certain notations of certain things. I ha:ve noted that in, I 
believe it is, September of 1957 he completed the furnace 
flue, or rather, that was completed. I do not recall now hav­
ing seen anything in my notes indicating any brick masonry 
work done after that date. 

Q. All right, sir. 
A. That's not saying that it is not in there, but I just do 

not recall it. 
Q. Do you have any knowledge of the date on which he 

did his final pointing up and washing down of the exterior 
brick workf 

A. So far as I know, that has never been done. There 
never has been any final washing down because that is one of 
the things that still remains to be done. 

Q. You have no knowledge, then, that he ever did this work. 
If be did it, it was unknown to you; would that be correcU 

A. You are speaking of tl1e pointing up or wash-
page 82 ~ ing- dow11? · 

The pointing up, that has not been doue. There 
is a lot to be done, that needs to be done, that is incomplete. 
If that is the fob of the masonry contractor, the washing 
dow11 aud poiuting up of the job is incomplete. 
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Dorsey Saniuel Beach. 

Q. If he did anything, it would have been unknown to you; 
is that correct? 

A. You mean, in a pointing up? 
Q. Yes, sir; and washing down. 
A. No, it wouldn't be unknown to me because I can see 

that a lot of masonry work is pointed up. It was pointed up 
as it went along. Whoever did the masonry work did that 
pointing up as the bricks were put on, as the cinder block was 
put on. There was some pointing up done at that time. 

Q. I understood you to say that that is an item that is not 
completed? 

• A. It has not been completed, and the washing down of 
the exterior and the cleaning up of the walls on the inside 
still needs to be done. 

Mr. Russell: All right, sir. I have no further questions. 

* * 

page 83 r 

* 

DORSEY SAMUEL BEACH, 
was called as a witness by counsel for the Intervenor and, 
having been previously duly sworn, took the stand, was 
examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Russell: 
Q. Would you state your full name, sir? 
A. Dorsey Samuel Beach. 
Q. Mr. Beach, you were the general contractor for the 

construction work on the home of Mr. and Mrs. Charles Louis 
Knight at 3600 North 26th Street, Arlii1gton? 

A. Yes. 
Q. Will you name the subcontractor who you employed 

to do the brick masonry work? 
A. Mr. Hobert Maxwell. 
Q. ·win you state just what work Mr. Maxwell was re­

quired to do -under your contract with him? 
A. He was required to do all of the brick and block wo.rk 

towards the foundation walls, wash the brick down and point 
it up. That's the extent of his work. 
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Dorsey Samuel Beach. 

Q. All right, sir. 
Has he actually performed that work, or not? 

page 84 { A. In my opinion, yes. 
Q. Do you have knowledge of the amount which 

you owe to him for this work 7 
A. $1,275-and something. 
Q'. $1,275 sounds correct to you 7 
A. Yes. 

Mr. Russell: I have no further questions of this witness 
at this time. 

CROSS EXAMINATION. 

By Mr. Knight: . 
Q. Do you recall, Mr. Beach, the last time that you were 

around at my house at 3600 North 26th Street 1 Do you re­
member when that was 1 

A. No. I think it was in June or ,July of '58. 
Q. Yes, sir. Why did you come? 
A. I came to try to arrive at some kind of a settlement with 

our differences. 

* * * * 

page 85 r 

* * * * * 

Q. At this time, Mr. Beach, you asked, did you not, what 
was necessary to be done in order to finish the work on the 
house7 Do you remember that? 

A. Yes. 
· Q. What is your answer? 

A. Yes, sir. 
Q. And we went around all ,over the house, inside· and out-

side, mentioning various things? Do you remember that? 
A. Yes. 
Q. You had a notebook with you; is that correcU 
A. Yes. 
Q. And did you write down the various things that we 

pointed out as needing to be done 7 
A. Yes. 
Q. Do you remember that we went into the storage closet 
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Dorsey Samuel Bea,ch. 

that is right down there near the foot of the stairs, which 
is unfinished masonry inside? 

page 86 r A. Yes. 
Q. And do you remember why we went in there? 

A. You were complaining about the quality of the finish 
on the inside .of the masonry. 

Q. And did I point out any places where there were cracks 
between the masonry, the brick or the cinder block, where 
there was no mortar? 

A. I don't specifically recall exactly what. I know there 
were complaints concerning the interior of the closet. ' 

Q. Yes. · 
Do you have those notes with you that you made on that 

occasion? 
A. No. 
Q. We then w~nt into the garage on that same floor, did we 

not? 
A. Yes. 
Q. And do you recall whether there was any complaint 

about anything in the garage 1 
A. I know you complained some about the water pipe 

ther~ not being insulated, or the insulation had been knocked 
off. 

Q. Had it been knocked off? 
A. Yes; it had been damaged. 
Q. And a large part of the pipe was not covered; isn't that 

correct? 
page 87 r A. I don't recall. 

Q. Some of it was not covered 1 
A. Yes; there was a place that was exposed. 
Q. That is, part of this insulation was hanging down be­

neath the pipe and not CO".ering the pipe at all; is that cor­
rect? 

A. Yes. 

* * * * 

page 88 r 
* * * * 

Q. Do you recall, Mr. Beach, that we also mentioned the 
fact that the cinder block wall had a lot of dry mud on it, a 
lot of dirt? 

A. Frankly, I can't remember. 
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Dorsey Samuel Beach. 

Q. You don't remember that 1 
A. No. 
Q. And I guess you do not remember that there ·were a few 

places in there that needed some mortar between the cinder 
block or the brick, a. few that needed pointing up 1 You do 
not remember that either, do you 1 

A. No, I don't remember the specific things of the various 
complaints. I know I put in my notes that there was some 
work to be done by Mr. Maxwell in finishing up. 

Q. You put that in your notes 1 
A. Yes. 
Q. And do you recall that we went on down to the lower 

garage, the storage area in the bottom, sometimes ref erred to 
as the subbasement, and do you recall when down 

page 89 ~ there we pointed out the dried dirt or mud, or 
whatever it was, on the cinder block that should be 

cleaned ofH Do you remember anything about that? 
A. I think there was some complaint about the chimney 

base being dirty. 
Q. Was it merely dirty or did they have globs of mortar 

on the outside? 
A. °"Tell, I don't remember what type of dirt 'it was. 
Q. Do you remember having pointed out to you on that 

occasion places where there were cracks between the cinder 
block and between the brick, or between the brick and the 
cinder block where there should be some mortar put to fill 
up those cracks 1 You don't remember those either, do you 1 

A. In specific instances-May I make a statement 1 
Q. Surely. 
A. In any unfinished ·work, I mean in an area where the 

backup is exposed and near the joists, and things like that, 
there are always holes and little crevices that a person can 
pick up that need, you might say-would need some pointing 
up. It is a matter of the desired amount of perfection that 
you can achieve in a thing like this. -

Q. There may have been some occasion, some need for 
pointing up? 

A. Most anv job you can find that on. 
Q. How about this joM 

page 90 ~ A. I imagine it can be found on your iob. 
Q. Do you recall having seen any place that 

needed pointing up 1 
A. There may have been a few in the interior of the lower 

basement and in the closet. 
Q. Yes. 
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Dorsey Sarnuel Bea.ch. 

And then coming to the outside of the house, do you re­
call whether I spoke to you about the mud that had splattered 
on the brick work for up·wards of between two and three feet 
during the winter rains and snow~ You recall my showing 
that to you; do you not1 

A. Yes. 
Q. You saw it, did you not~ · 
A. Yes. 
Q. It was for a space of, would you say, betw~en two and 

three feet of entirely different color from the brick above 
it~ 

A. Yes. 
Q. And that has not since been cleaned off, so fat as you 

know, has it? 
A. That is not the responsibility of the brick contractor. 
Q. But it is still there, isn't it, so far as you know 1 

A. Probably so. 
page 91 · ~ Q. Yes, sir. 

·vv e objected to all of these conditions that we 
have just discussed, did_ we not~ 

A. Yes. 
Q. And you made notes of those conditions with the idea 

of having thein remedied, did you not~ . 
A. I made a note to have the masonry contractor come back 

up and point up certain places that had been pointed out. 
Q'. Yes. 
Do you recall whether any of those conditions which we 

have just talked about had been mentioned to you prior to 
that occasion, on your last visit in June~ 

A. They very likely were. 
Q. I mentioned various conditions from time to time dur-

ing the construction of the hoilSe, did I not? 
A. Practically every day. 
Q. Practically every day1 
A. Yes. 
Q. Called attention to things that that I thou'ght needed at­

tention; is that not right 1 
A. Yes. · 

*· 

pag·e 96 ~ 
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ROBERT L. MAXWELL, 
was called as a witness by counsel for the Intervenor and, 
having been previously duly sworn, took the stand, was 
examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Russell: -
Q. Will you state your name, sir1 
A. Robert L. Maxwell. 
Q. Where do you live, Mr. Maxwell 1 . 
A. Vienna, Virginia. 

, Q. Mr. Maxwell, were you the subcontractor who per­
formed the brick masonry work -for Mr. Beach on the Knight 
home1 

A. I was. 
Q. Have you heard Mr. Knight's testimony1 

page 97 r A. Yes, sir. 
Q. Is the house as he described it physically1 

A. In what way1 
Q. He told you about where the brick work was and where 

the stone work was? 
A. The house is on the lot he described. 
Q. -when you caused this lien to be filed---' 

Mr. Knight: I didn't understand Mr. Maxwell. 
The Witness : The house was on the lot. 
Mr. Knight: That wasn't the question. 
Mr. Russell: The question was: Did he describe it cor­

rectly in response to my question to him concerning where 
the brick work is. 

The Witness: Oh, yes. 

By Mr. Russell: 
Q. When you caused this lien to be filed or when you 

wrote this case to your attorney fo have it done, did you have 
in mind the Knight house or some other house? 

A. The Knight house. 
Q. You are quite sure that there was no confusion in your 

min.d about some other job? 
A. No. 
Q'. When did you do your last work on this house? 
A. June 15th, '58. 

Q. June 15th, 1958? 
page 98 r A. Yes, sir. 

Q. \Vhat kind of work was that? 
A. We had washed it down and we had pointed it up. 
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Robert L. Maxwell. 

Q. Washed it down and pointed up~ 
A. That's right. 
Q. What do you mean by ''washing down''~ 
A. Well, the washing down is the brick outside. That is 

washing down. · ' 
Q. Washing it with water? 
A. Water and acid. 
Q. And acid~ 
A. Yes. 
Q. What is pointing up~ 
A. The holes that the water washes out, you fill up. 
Q. You patch up with mortar~ 
A. Patch up with mortar. 
Q. And you did this on the 15th day of June 1958 ~ 
A. That's when the point-up man finished up. 
Q. Did you do all of the work, brick and masonry work, 

on this house~ 
A. Everything but the stone, and that was another con-

tract. · 
Q. You heard Mr. Ferrante 's testimony this morning·? 
A. Yes, sir. 
. Q. Did you do all the masonry work except that 

page 99 ~ to which Mr. Ferrante testified~ 
A. Yes, sir. · 

Q. Was that in pursuance of a contract that you had with 
Mr. Beach for this work~ 

A. Yes, sir. 
Q. And how much does he owe you on that contract? 
A. $1,275. 
Q. I show you a piece of paper and ask you if you can 

identify it~. 
A. This is a bill that Mr. Beach gave me, that he owed me 

$1,275 on Mr. Knight's house. 
Q. Who wrote out the top half of it? This seems to be two 

different handwritings. 
A. I wrote the top half. 
Q. You wrote the top half~ 
A. Yes, sir. 
Q. And who wrote the bottom half? 
A. Mr. Beach did. 
Q. Did he write that in your presence? 
A. Yes, sir. 
Q. You saw him write that~ 
A. Yes, sir. 

_ _J 
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Robert L. lVl axwell. 

1\fr. Knight: You are going to offer this in evidence~ 
Mr. Russell : Yes, sir. 

Mr. Knight: After this is offered, Your Honor, 
page 100 r I would like an opportunity to question the wit­

ness. 
Mr. Russell: Your Honor, I offer it. 

VOIR DIRE EXAMINATION. 

By Mr. Knight: 
Q. You said, Mr. Maxwell, that you saw Mr. Beach write 

this~ · 
A. Yes, sir. 
Q. ·where were you when he wrote iU 
A. I was standing beside him. 
Q. Al1d where was he~ 
A. Out here on Old Dominion Drive, the service station he 

was working on, on top ·of the building. 

Q. vVbat was your purpose in going up there to see him~ 
A. Well, he had paid me in full for your house. 

page 101 r Q. He had what~ 
A. He had paid me in full for your house, and 

the check bounced: "Insufficient funds," and I took it back 
to him. · 

Q. He had given you a check for $1,275 ~ 
A. He gave me a check for $1,675. 
Q. As payment for-
A. In full on your house, and Mr. and Mrs. 1\foSwain 's 

house. 
Q. For both houses~ . 
A. $400 on Mr. M.cSwain 's, $1,275 on yours. 
Q. Alld you say the check bounced~ 
A. Yes, sir. 

Q. When had he given you that check~ 
A. June 15th. 
Q. ·w1rnt year? 
A. '58. .. 
Q~ I asked you what was the purpose of your going up on 
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Robert L. Maxwell. 

top of the :filling station to see Mr. Beach at that 
page 102 ~ tiime. This paper carries a date, July 10th, '58. 

Was that the date you went up there~ 
A. That's correct. 
Q. And I believe you ·stated that he had given you a check 

in payment for the masonry work on my house, as well as on 
the McSwain ·house 1 · 

A. That's correct. 

* * * * * 

Q. When you went up there on that occasion to talk to Mr. 
Beach, what did you say to him 1 

A. Well, I wanted my money for the check. 
Q. And what did you say to him1 

A. I wanted to know when he would have it, to 
pag·e 103 ~ make it good. · 

~ Q. You showed him the check, did you? 
A. Oh, yes; I had the check. 
Q. And you told him that it had bounced 1 
A. It says on the back of it "Insufficient funds." 
Q. And you told him that you wanted him to make it good 1 
A. That's correct. 
Q. And what did he say? 
A. He didn't get the money from you, but if I waited a 

couple of days he would try to get it. In the meantime he 
expected some money out of Mr. McSwain. So I came back 
later and he gave me a check for $400 to flnish Mr. M.c­
Swain's job, and that's all he had. 

Q. He gave you a check for $400-and some 1 
A. $400. 
Q. As final payment on the McSwain job? 
A. That's correct. 
Q. \Vhen you speak of the "JyJ:cSwain job," where was that 

joM 
' A. On North Pollard Street, I believe. 

Q. \?\Tas that on the corner of Pollard and Quincy1 
A. I think so. 

page 104 ~ Q. \Vas that home built for Gertrude McSwain? 
A. I built it for Mr. Beach. 

* 
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Robert L. Maxwell. 

Q. But you were referring to it as the· McSwain job. 
A. That's right. . 
Q. Why were you referring to it as the McSwain joM 
A. Because it says so on the plans. 

' Q. Who wrote this document? 
A. I wrote the top half. 
Q. You wrote the top part? 
A. That's right. 
Q. Why did you write the top part? 
A. Well, I wanted to put on that address. 
Q. What address? 

A. Your address. 
page 105 ( Q. You say you wanted to put that on? 

A. I wanted it on there, yes, because I wanted 
something to show that he owed me the money yet. Still I 
had the check. 

Q. Did Mr. Beach write the bottom parU 
A. Yes, sir. 
Q. At whose suggestion was this paper written? 
A. I told him I would like to have something to show, be­

cause he gave me a check for part of the money. I wanted to 
have something to show that he owed me the balance. 

Q. You told him to give you something to show that he still 
owed you some money; is that right? 

A. That's correct. 
Q. Who suggested the wording of this bottom part, which 

reads: 

''Balance due on Knight job, $1,275 for masonry materials 
and labor. Dorsey S. Beach." 

°'iVho suggest~d·that wording? 
A. I guess he put it on himself. 
Q. You did not tell him 'yhat to write~ 
A. No, sir. 

* 

page 108 ( 

* * * * 
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Robert L. Maxwell. 

The Court: It ~'rill be marked M.ax\vell Exhibit No. 1. 

(The document referred to was marked Maxwell Exhibit 
No. 1 for identification, and received in evidence.) 

By Mr. Russell: 
Q. Mr. Maxwell, I show you a check and ask if you can 

identify it. 
A. Yes; that's the check JVIr. Beach gave me. 
Q. Tha't is. the check which you discussed in your previous 

testimony as having been payment-well, it says 
page 109 r here ''To represent payment in full for Knight 
. and McSwain job. 'J Is that correcU 

A. Yes. 
Q. Of which, $400 was allocable to the McSwain job 7 
A. That's right. 
Q. And $1,275 to the Knight joM 
A. Right. 
Q. This check was returned "Insufficient funds"~ 
A. Yes, sir. 
Q. And Mr. Beach subsequently did pay you th.e $400 which 

was represented by the McSwain job? · · 
A. That's correct. 

* * * * 

VOIR DIRE EXAMINATION. 

By Mr. Knight: 

* * 

Q. When did you complete the brick work, the masonry 
work, on my joM 

page 110 r A. June the 15th, 1958. 

* * * * 

Q. Prior to June 15th, 1958, what was the previous date 
on which you had done any work at 3600 North 26th Street 7 

A. I started there, I think, in June, ~'57. . 
Q. "'\That was the last date prior to June 15th, '58 when 

you had done any work there 1 
A. I don't know the date. 
Q. vV as it in· 1958 ~ 
A. Yes, it was 1958. 
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Robert L. Maxwell. 

Q. \iVhat month in 19581 
A. I couldn't tell you. We run in and run out. 

Q. So far as the actual laying of brick is concerned, and 
cinder block, that is the work that you did~ 

page 111 r A. Yes, sir. -
Q. Aside from this :finishing up, we might call 

it, pointing up, and so forth, do you recall about when you 
finished that at 3600 North 26th StreeU · 

A. No, I don't. 
Q. You don't recall whether it was 1958 or 1957, do you~ 
A. 1957; the latter part of '57. 
Q. The latter part of '571 · 
A. Yes. 

.* 

The Court: The check will be marked Maxwell Exhibit 
No. 2. 

page 112 r By Mr .. Russell: 
Q. Mr. Maxwell, did you fully complete all the 

work that was called for in your contract on the Knight 
house1 . 

A. I did. 

page 113 ~ 

>!!<· 

CROSS EXAMINATION . 
• 

By Mr. Knight: 
· Q. Wlrnt day of the week, Mr. Maxwell, was 
page 114 ~ June 15th, 19581 

A. I don't recall. 
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Robert L. Maxwell. 

Q. You stated, I believe, that on that date you came to 
3600 North 26th Street, did you 1 

A. I had my men pointing up. I have eighteen men work-
ing for me. 

Q. Did you personally come there that day1 
A. I sent a man personally. 
Q'. Did you personally coirne there that day 1 
A. I didn't, myself. 

* * * * * 

page 115 ~ Q. Yes. 
Now, we started with June 15th, 1958, when you 

said you sent somebody there to point up and wash down? 
A. Wash down inan is another man. I sent my man to 

point up after he washed dovvn. · 
Q. After he washed down 1 
A. That's correct. 
Q. Both of them went there on June 15th? 
A. No, sir. The wash down man, a day or two before. 

* * * * 

Q: ·whom did you send there to do the \vash up job? 
A. Mr. Dove. 

* * * * 

page 118 r 

* * * * 

Q. Have you been there at 3600 North 26th Street since 
June 15th, 1958? 

A. I don't think so. 
Q. Ref erring to Mr. Dove, I believe you said that was the 

name of a man you sent around there to wash down the build­
JnO'-

A. That's correct. 
Q. ·what did you tell Mr. Dove to do1 
A. To 'wash the building down. 

* * * * 

Q. Do you recall what date that was? 

* 
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Robert L. Maxwell. 

A. No, sir; I don't. 
Q. Do you know in what month it was 7 
A. No, sir; I don't. 
Q. You don't know whether it was June or not, do you 7 
A. No, sir. 
Q. Did you go there with Mr. Dove7 
A. No, sir. 
Q. Have you been there since Mr. Dove was there 7 

A. I was there at-my men were there June the 
page 119 ~ 15th. 

Q. No. I am asking whether you personally 
bad been there since Mr. Dove was there. 

A. I don't think so. 

* * * * 

page 120 ~ 

* * * * * 

Q. Do :you recall when you started to work on the job at 
3600 North 26th Street~ 

A. It was June, '57. 

* * 

page 121 ~ 

* * * * 

Q. Is it possible, Mr. Maxwell, that you started not m 
June but in July? 

A. No, sir. As far as I can remember, it was in June. 
Q. In June. When did you receive-
Has Mr. Beach ever given you any payment on this job at 

all? · 
A. Oh, sure. 
Q. What payment did he give you? 
A. \l\T ell, he bas paid me all but $1,275. 
Q. How much has he paid you? 
A. $44 extra work on it, around $4,100, approximately. 
Q. $4,100? . 
A. Approximately. 
Q. And that inchtdes some extra, does it? 
A. $44. 
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Robert L. Maxwell. 

Q1
• I didn't hear that. 

A. $44. 
Q. $44 extras? And he has paid you all except $1,275? 
A. That's correct. 

* * 

page 123 ~ 

* * 

Q. -You spoke of $44 extra? 
A. Yes, sir. 

* 

Q. Mr. Maxwell, what was that extra for? 

* 

A. We built the basement, and you decided to change grade-, 
on the side. You didn't want your option that was going 

. into-there is a sub basement under part of it, so we took the 
brick off, changed it, and dropped the grade on it. Fifty 
cents a foot you agreed to. 

Q. Coming back to the lowest part? 
A. Coming downhill, you wanted to drop the grade lower, 

so we took it off and changed it. 

page 124 ~ 

* * * 

Q. And that is included in .the amount that you are claim-
ing~ 

A. That was the $44; yes, sir. 
Q. That is included in that amount? 
A. That's correct. 
Q. Were there any other changes made in your work for 

which extra charges were made~ · 
A. Not that I know of. 
Q. You did the masonry work on the McSwain house at the 

corner of Pollard and Quincy Streets, did you not? 
A. That is correct. 
Q. That is a brick house, isn't it? 
A. That's correct. 
Q. One story and basement, isn't it f 
A. One story and partial basement. 
Q. One story and partial basement? 
A. Correct. 
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Dorsey s. Bea,ch. 

* * * t:• 

page 125 r 

* * f.• * * 

Q. You were doing the masonry work on the McSwain 
house at the saifie time that you were working on my house ; 
is that correct' 

A. That's correct. 
Q. Do you recall which house you completed first, so as the 

actual laying of the brick and the cinder block, excluding this 
pointing up and washing, which you said you sent some men 

there to do' · 
page 126 }- A. At the time that check was given to me, I 

hadn't finished the McSwain house. 
Q. You had noU 
A. N·o, sir. I still lacked a little work on the carport. 

page 142 }-

• 

. DORSEY S. BEACH, 
was called as a witness by counsel for defendant Beach and, 
having been previously sworn, took the stand, was examined 
and testified as follows : 

The Court: The agreement dated May 18, 1957 
page 143 }- between Dorsey Beach and C. Louis Knight and 

Sara Hammond Knight are marked Beach Exhibit 
No. l. 

And the specifications are marked Beach Exhibit No. 2. 
And the plans are marked Beach Exhibit No. 3. 

(The documents referred to were marked, respectively, 
Beach Exhibits Nos. 1, 2, and 3, for identification, and re­
ceived in evidence.) 

DIRECT EXAMINATION. 

By Mr. Cerio : 
Q. Will you state your full name, please? 

\ 
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Dorsey S. Beach. 

A. Dorsey Samuel Beach. 
Q. Mr. Beach, are you the principal defendant rn this 

action~ 
A. That's correct. 
Q. Now, Mr. Beach, calling your attention to the contract 

that has been submitted in evidence, to build a house for Mr. 
and Mrs. Knight, did you proceed to build that house pursuant 
to and in accordance with the plans and specifications and 
terms of that contracU 

A. I did. 

page 161 ~ .. 
Q. Did there come a time when you could no 1011ger con-

tinue to work on this contract? 
A. There did. 
Q. When was that time~ 
A. The week of Ju11e the 20th I went out of business. 
Q. 'Nhat was the reason that you could no longer proceed 

on· this particular contract and complete the co11struction 
of Mr. Knight's house? 

A. 'i\TeIJ, I repeatedly did thi11gs over and over and over. 

page 162 ~ 

CROSS EXAMINATION. 

By Mr. Knight: 

page 187 ~ 

Q. In the agreement, Mr. Beach, I refer to paragraph 5, 
on page 2 of the agreement. There is the statement: 

_J 
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Dorsey S. Bea,ch. 

''The work shall be completed on or before November 15th, 
1957." 

A. That's right. 
Q. Then there is a provision that: 

"If the contractor be delayed in the completion of work 
by any act, default or neglect of the 01vners or the architect 
ol' of any employee or agent of either, or by any other sub­
contractor employed by the owners or by changes in the work 
ordered by the owners or by delay authorized by the owners 
or their architect, pending arbitration, or by any cause beyond 
the contractor's control, and which could not have been 
avoided by the exercise of reasonable care and foresight by 
the contractor, and if the contractor shall notify the owners 

promptly in writing. at the beginning of each and 
page 188 r every delay due to any of the aforesaid causes, 

' and shall state the cause of the delay, then the 
time fixed herein for the completion of the work shall be 
extended for a period equivalent to the time lost. by reason of 
such causes, but no such allowance shall be made unless a 
claim in writing therefor signed by the contractor shall be 
presented to the owners within three days after the cause of 
the delay ceases." 

Did you ever notify the owners of any delay punisant to the 
provisions of that paragraph~ 

A. No, I did not. 
Q. Mr. Berich, have you ever had a license or certificate of 

reg·istration from the State Registration Board for contract­
ors in Virginia~ 

A. No, sir. 
0. No~ 
A. No. 
0. You have submitted a statement of the amount that you 

claim that I m\;re you. Did you ever submit such a statement 
to me~ 

A. Not prior, until today. 

* * * 

page 197 ~ 

* 
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DORSEY S. BE-ACH, 
defendant, was recalled as a witness, and testified further as 
follows: 

CROSS EXAMINATION-Resumed. 

By Mr. Knight: 

* * * 

page 222 r 

* * * 

. Q. What was the total amount of your contract 
page 223 r with Mr. Robert Maxwell for the masonry work on 

3600-26th Street, North~ 
A. I don't '1\:now the exact figure. 
Q. Do you have it in ygur records 7 
A. I have it at home. I have the contract at home. 
Q. vVas the contract in writing7 
A. Yes; sir. 
Q. What was the total a;mount of your contract with Mr. 

Ferrante for the ·stone work7 . 
A. Mr. Knight, I don't know the exact amount. I know it 

was sixteen hundred and some odd dollars. At the time these 
checks came in, I checkyd it and satisfied myself that the 
balance was a correct balance. 

* * * 

page 226 ~ 

* * * * * 

RE-DIRECT EXAMINATION. 

By Mr: Mutchler: 
Q. Mr. Beach, have you asked Mr. Knight for the final draw 

on the contract itselH 
A. No, sir. 
Q. Have you asked him for payment of the balance, or any 

part of the balance of the extras that you are now claiming· 1 
A. Wben I was working there, I asked him for money on the 

extras, but I haven't since I stopped work there. I haven't 
asked him for anything .. 
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page 228 r 

C. LOUIS KNIGHT, 
defendant, was called as a witness in his own behalf, and 
testified as f.ollows: 

The "Witness: Your Honor, my name is C. Louis Knight. 
I am a defendant in this case. My wife, Sara Hammond 
Knight, is also a defendant. We live at 3600-26th Street, 
North, in Arlington. 

In 1953, we purchased Lot 5 in Riverwood, which we now 
own as tenants by the entirety, and have owned as tenants by 
the entirety since we purchased it. May 18, 1957, we ente1'ed 
into a contract with Mr. Beach to construct for us a house on 

that lot. The contract is in evidence. \iV e are 
page 229 r not indebted to Mr. Beach in any amount what­

ever. We were not indebted to Mr. Beach at the 
time of receiving the notice of claim of Mr. Ferrante, nor 
have we become indebted to Mr. Beach since that time. 

Mr. Beach has not completed his performance under the 
contract. \Ve have made repeated objections to the fact that 
Mr. Beach has not completed that performance, as I shall pro­
ceed to point out .. 

I should like to invite the Court's atte.ntion to certain provi­
sions in the contract. I refer first to the specifications, Page 
Gl, Paragraph 7, which provides that the contractor shall re­
execute any work that fails to conform to the requirern.ents of 
the contract and that appears during the progress of the work, 
and shall make p:ood any defects due to faulty materials or 
workmanship which appears within one year of the comple­
tion of the contract. The provisions of this article apply, 
generally speaking, to the subcontractors as well as to em­
ployees of the contractor. Mr. Beach has not performed in 
accordance with that provision. He has not re-executed the 
work that fails to conform to the requirements of the con­
tract. 

I invite the Court's attention next to Page 3, Paragraph 
6 of the airreement. which reiterates in effect what was just 
stated il1' the specifications. In Paragraph 6 on Page 3 of the 
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Agreement, it is stated the contractor will correct 
page 230 ~ without cost to the owner, all work improperly 

done and also all work that fails to pass inspection 
because it wasn't done in compliance with this contract. 

I invite the Court's attention to Page 5, Paragraph 10. of 
the Agreement, in which it is provided: "The contractor 
shall re-execute any work that fails to conform to the con­
tract, and he shall make good any defects due to faulty ma­
terials and workmanship which appear within one year after 
the date of the completion of the contract.'' This provision 
applies to work done by the subcontractors, as well as to work 
done by the contractor. 

I invite the Court's attention to Paragraph 2 of Page Gl 
of the specifications, which provides "that except as other­
wise noted, the contractor shall provide and pay for all ma­
terial, labor and tools, and other items necessary to complete 
the work. All work shall be of good quality and all workmen 
shall be skilled in their trades.'' 

Now, the general contractor, Mr. Beach, has not re-executed 
work which we have repeatedly called to his attention as not 
conforming to the contract, and which he has agreed does not 
conform to the contract, and is deficient. Perhaps the most 
serious of that sort of work which was not done properly, and 
which Mr. Beach has not re-executed in conformity with the 
terms of the contract, concerns the floors in the house and 

heating system. 
page 231 r Now, on Page 8, Paragraph 2 of the specifica-

tions, it is specifically provided that .floors shall be 
level, and on Page 4 of the specifications, Paragraph 6, it was 
specifically provided that interior concrete floors shall be 
level. Throug;hout the house, the floors are not level. Start­
ing vvith the llving room, in November or December when the 
flooring subcontractor was laying the floor, the oak floor on 
top of the subflooring, I went over to the building site one 
Saturday morning about nine o'clock. One of the workmen 
called my attention to a hump in the living room floor, and 
asked whether that wasn't going to be corrected before they 
laid the oak floor on top of it. I checked with him. He showed 
me where that hump was. That hump was directly over a 
steel beam that runs under the floor about seven feet from 
the end of the living room. The joists rest on that steel beam, 
and thev were sloping down on both sides from that steel 
beam. This sloping about six feet, amounted to approxi­
mately three-quarters of an inch. 

I went home and telephoned Mr. Beach at his home, but 
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he wasn't there. I then called the architect, Mr. Stevens, and 
told him of that condition, and he said he would meet me over 
at the building site, which he did sometime before noon. He 
and Mr. Beach arrived about the same time. Mr. Beach stated, 
"Yes," he knew of that condition. He had known of it for 

sometime, since the plasterers were in there, that 
page 232 ~ would be corrected. The :floor subcontractor was 

there on the job, ready at that time to lay the 
:flooring, and that defect had not been corrected. They were 
at that time completing the laying of the floor in. the dining 
room, which adjoins the living room. There was some dis­
cussion between the architect, Mr. Stevens, and Mr. Beach 
as to how the correction should be made. The architect sug­
gested he would have to take up the flooring and trim off the 
joists. Mr. Beach said he thought he could do it without 
taking up the floor, by shaving off the edge and sanding it 
down. 

I left it to the architect and Mr. Beach to do what was 
necessary to assure a level floor, or what we hoped would 
be the result, a level floor, leaving it to Mr. Beach as to how 
to obtain that result. I did not see the floor any more until 
after it was laid, and that floor is not level. You put a chair 
in that location. Three legs of the chair will be on the floor, 
and the fourth leg will be approximately one-quarter inch 
from the :floor. 

I should like to demonstrate to the Court exactlv what 
that denotes. I will ask the reporter to mark for ide,ntifica­
tion, as an exhibit, the April, 1959 issue of the Readers' Di­
gest, Defendants' Exhibit 6 for identification. 

(The magazine above referred to, was marked Defendant's 
Ex. No. 6 for identification.) 

Now, when three of the legs of the chair are on 
page 233 r the floor, you can without difficulty, slide 100 

pages of the Readers' Digest under the fourth leg. 
Obviously, when somebody sits in a chair in that sort of situ­
ation, eventuaJlv they are going to break the joints of the 
chair apart. It isn't just one: chair that does that, your Honor. 
We have in mind numerous chairs. They are new chairs. They 
were brand new when we moved into that house; never in any 
other house. Thev were moved there in .January, 1958, when 
we moved into the house. The same thing happens with the 
older chairs. 

That is not in just that one spot. That sort of thing occurs 
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in numerous places in the living room. It is particularly bad 
whe,re that beam goes. The steel beam goes under the living 
room about seven feet from the end nearest the front door, 
but the same condition in varying degrees is found throughout 
the living room. You can take the chairs that wobble and 
tables that wobble. You can shift them around, and all four 
legs are on the floor. They are steady. 

If the flooring were level and the chair legs were not plumb, 
it would be impossible for all four legs to be; on the floor any­
where, but that is not the case here. By shifting the chair, and 
by shifting tables at various angles, you can find places where 
all four legs will be on the floor. 

Now, in order to test these chairs as to whether the legs 
were square across the bottom, I put them up 

page 234 r against the front door, which is square, and all 
four legs rested against the front door. I was not. 

satisfied entirely. I was satisfied in my own mind that demon­
strated the floor is not level, is considerably deviating from 
level. I bought from Murphy and Ames a six-foot straight 
edge, with finished edges of white pine, for the ·purpose of 
having a long strip of material to lay a·cross it to see what 
the deviations were. In various places in the living room, you 
can take that six-foot straight edge and you can put it where 
the straight edge can pivot around freely. In the· location of 
that beam and where the end of the straight edge is, there is a 

· three-eights of an inch distance between the straight edge and 
the floor. The same condition exists through the living room 
and also the dining room. 

In the dining room, we have had to move the dining room 
table out from the center of the room over to th<,'! window, in 
order to get it to a place where when someone sits at the side 
of the dining room, they can have the chair on the .floor, where 
all four legs can be on the floor, instead of three legs on the 
floor and one suspended. 

With the dining room table in the center of the room, and a 
chair on each side of the dining room table wh~re one would 
oridinarily sit to eat, three legs are on the floor and under the 
fourth leg, you can insert without difficulty, sixty pages of the 

Readers' Digest, that is a little bit less than one­
page 235 r quarter inch, and that condition exists not in just 

one spot in the dining room, but in several dif­
ferent spots. 

In the master bedroom, you have a similar cond~tion, uneven 
floors. For instance, we have there a chair beside· the dresser, 
a straight chair and the three legs are on the. floor and under 
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the fourth leg·, you can slip 100 pages of the Readers' Digest. 
I beg your pardon, 76 pages of the Readers' Digest, just 
slightly less than one-fourth inch. A similar condition exists 
in various places in the niaster bedroom. Similar conditions 
exist in the third bedroom, that is, the second and third bed­
rooms, and also in the hall on the- top floor of the house. 

A. A similar condition exists in the library. That has a con­
crete. floor, and particular care should have been given to hav­
ing the concrete floor level. "\\Then you walk in the library, you 

don't have to have a straight edge to see that the 
page 236 ~ floor is not level. "\\Te have had men come in and 

observe it, and they say, "Yes, that is where the 
dip is.'' When we moved, we moved a bookcase in the library. 
V\Then we put books in, we could not close the door. I couldn't 
understan'd it, because I had no trouble with that bookcase 
before. I took the books out and the doors closed all right, but 
I discovered that the bookcase was resting on three legs and 
the fourth was suspended. When the books are put in and the 

'weight presses the fourth leg down on the floor so much, you 
cannot close the door. You take that same bookcase several 
feet from the wall and load it with books, and you can open 
and close the doors freely. 
. y,T e moved into the house January 31, 1958. Within two 
weeks after we moved, ten days, Mr. Beach was over there 
and we showed him. or called his attention to the floors, partic­
ularly in the living room, and be said he would have the 
flooring contractor come over and 'look at them, hut he 110ver 
has. I will come back to that point again in a few minutes, 
your Honor. I want to get on with the other deficiencies. 

Your Honor, as to the heating system, the specifications 
pertaining to the heating system are found on P.age 16 of the 
specifications. Paragraph 6, on Page 16 provides that upon 
completion of the work, the entire system shall be balanced, 

using velocity and temperature guage.s to deter­
page 237 r mine the uni.form circulation through the house. 

There has not been a uniform circulation of beat 
through the house. The fi{rl)ace was. moved into the house in 
Decenl.ber, the second week in December. It was hooked up 
about a week later, that is, connected with the furnace ducts 
in the furnace. room. From the very beginning, it bad opera­
t.ional difficulties. It operates about a minute, goes off a min­
ute, operates a minute and goes off a minute. V\Te c·alled that 



54 Supreme Court of Appeals of Virginia 

C. Louis Knight. 

to Mr. Beach's attention, and he said he would have the sub­
contractor come over the check the furnace. 

Even as late as the latter part of December, there was 
trouble with the furnace. There: were times when the furnace 
wouldn't start. There were times when it would start ·and 
wouldn't stop. We asked Mr. Beach to have the heating sys­
tem balanced before we moved in. That wasn't done. The con­
tractor, Mr. Beach, and the beating subcontractor went over 
there, and the subcontractor said they did not balance beating 
systems until after you moved in and bad your furniture 
placed. They could balance it better with the furniture in the 
rooms. So we moved in and tried to get the beating system 
balanced and operating satisfactorily, with uniform heat 
through the house. We called Mr. Beach a number of times 
about that, and finally in the early part of March, the man from 
the heating contractor's place came over and used a ther-

mometer in the; various rooms to attempt to get 
page 238 ~ balance. · 

In some rooms, there was ample heat. In the 
master bedroom, there was more heat than we needed. In the 
living room and in Bedroom No. 3, which we use as a .study, 
and in the library, there was comparatively little heat. At 
that time, it was chilly. Even when some of the other parts of 
the house were; comfortably warm, those parts were uncom­
fortably chilly. The dining room got, if anything, too much 
heat. The thermostat was located in the dining room. Obvi­
ously, when the dining room got warm, the thermostat would 
cut off, leaving the rest of the house unheated. 

There seemed to be some difficulty experienced by the young 
man who was trying to balance the system, to cut down the 
system sufficiently in the dining room, conve;rting it to the 
other parts of the house. To reduce the heat in the dining 
room, he closed the doors between the dining room and the 
kitchen and between the dining room and the living room, and 
opened the dining room windows in order to reduce the· tem­
perature, and so the thermostat would not cut off until the 
rest of the house got warmer. At no time did he use a velocity 
guage to check the flow of air in the various rooms. 

Now, we called it to the attention of both Mr. Beach and the 
heating subcontractor's service man, at that time, that there 

appeared to be, that there was a cold streak 
page 239 ~ across the floor in the study, and that there was 

an open return duct running from that particular 
room, down to the furnace room, but was not connected up 
with the duct in the furnace room. That bas been verified by 
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other service men who have come there, that there is an open 
return duct that is not ~onnected. 

* * * 

page 240 ~ 

* * * * * 

The Witness: Now, the heating specifications on Page 16, 
Paragraph 3, stated that the contractor shall provide adjust­
able dampers in all ducts for balancing the system. There is 
no adjustable damper in any duct. 

I invite the Court's attention to Sheet No. 7 of the draw­
ings, which shows the heating layout, and in the furnace room, 
between the; furnace and the hot water heater, the specifica­
tions show a 23 by 12 return air duct from the sub-basement. 
That return trunk air duct is not there. It has been omitted 
altogether. · 

These deficiencies in the heating system have 
page 241 ~ been repeatedly called to the attention of Mr. 

Beach, but they have not been corrected. After 
the; subcontractor, heating contractor was there in March, 
there was some improvement, but there is still a considerable 
lack of uniformity in the heat in the house. \Vhereas, form­
erly, the master bedroom probably had, if anything, too much 
heat, now it bas practically no heat and the study is still un­
comfortably chilly on cold days, and the return duct from the 
studv to the furnace room is still not connected. 

After the heating subcontractor's service man was there 
in March, after he le.ft, someone from his firm called me and 
asked me if everything was all right. I told them there had 
been some improvement. but this return duct was still not con­
nected and there were these other deficiencies which should be 
corrected. At that time, it was stated that would be taken care 
of. They were not taken care of, so in Se,ptember, on Sep­
tember 2, 1958, I wrote a letter to the heating subcontractor, 
asking that those deficiencies be corrected. 

I ask that this be marked for identification, a letter from 
me to the Allison Air Conditioning Service, dated September 
2, 1958. 

The Court: Knight No. 7 for identification. 

The \Vitness: I offer Exhibit 7 in evidence, your Honor. 
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* * * * 

paget 242 r 

* * * * * 

The Court: Marked Knight's No. 7 and admitted into 
evidence. 

* * * * * 

The \Vitness: I did not receive any reply in response to 
that letter, so some days later, I called up the heating subcon­
tractor. He promised to send a man op.t the following Sat­
urday. The man had not arrived a couple of hours after he 
was supposed to have, been there, so I called the subcontrac­
tor's place of business again, and the first man I talked with, 
Mr. Silva, said the man was on the road with some other calls 
to make, and would probably be there eventually, but he has 
never shown up. Those deficiencies are still uncorrected. 

Now, on Page 2 of the specifications, Paragraphs 2 and 3, 
it is provided that all face joints and joints of exposed blocks 
in basement and sub-basement, shall be tooled, and in Para­
graph 3, clean down walls after completion a:gjl point up 
where needed. There are many places in the unfinished ma­
sonry walls in the storage closet at the foot of the stairs and 
in the garage, and in the storage area in the sub-basement that 

need pointing up. As Mr. Beach has admitted, 
page 243 r they have not been pointed up. They are still there 

in need of pointing up. That means putting mor­
tar in between the cracks in these places, in between the cracks 
between the cindar blocks and between cracks. Also clean down 
the walls. That applies to both the unfinished masonry walls 
on the interior and exterior masonry walls. During the con­
struction of the house, cindar blocks were scattered all over 
the ground outside. When they were put in place, there was 
mud on them. It dried and that mud is still there, and the 
walls cannot be painted until the dried mud has been removed, 
and debris on the cindar blocks, also on some of the interior 
masonry brick work. There is a lot of mortar and other thing;s 
splattered down on the face of the brick, that prevents the 
painting of the brick, and under those provisions, should have 
been cleaned off. It is that sort of thing I called Mr. Beach's 
attention to, called attention to the fact that it would be. easier 
to clean the mortar off while it was not yet set, than later. 
He assumed it was done later. 
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On the outside of the house, although the contract called 
for completion of the work by November 15, 1957 and even as 
late as December 10th, December 9th, the furnace had not 
been moved into the house, much less connected up. No run­
ning water in the house, no ele:ctricity, and the work was not 

anywhere near completion by the completion date, 
page 244 r so that, throughout the winter, the gutters had not 

· been installed and the downspouts, and through 
the winter, the rain came down off the roof and splattered 
on the clay ground about the house and splattered the clay up 
the sides of the building, up a distance of two or three' feet, 
so you have an entirely different color in the lower two or 
three feet than before. We have the brick work done with 
Colonial Rose Range Brick, and that discoloration should be 
removed under the provisions of the contract here. 

Now, the specifications on page 5, Paragraph 7, require 
that the ash pit door on the outside of the: house should be 
fitted with padlock rings. There are no padlock rings on that 
door. As a matter of fact, when the ash pit door was first made, 
it was made considerably smaller than the specifications called 
for. it was later taken out, and I called Mr. Beach's attention 
to the fact that we wanted padlock rings on there, but he in­
stalled another door, ash pit door, that opens from the outside 
of the chimney. That does not have those padlock rings. Those 
padlock rings were specified for a purpose. \7\T e wanted to 
specify locking the ash pit so that people could not put things 
in the ash pit, particularly children. The house was built on a 
hill side, so at that particular place where the chimney is, there 
is a drop of perhaps seven to ten feet from the ash pit door 

down to the ground, and we don't want to run the 
page 245 r risk of a child carelessly putting some small 

animal, a cat or dog, or bird, where it would be 
practically impossible to get it out without considerable dam­
age to the house. For that reason, we wanted to keep that door 
locked. That is why we called for the padlock ring, Althornth 
we called it to Mr. Beach's attention before the door was in­
stalled, and afterwards, our request was ignored. 

The specifications on Page 14, Paragraph 9', called for in­
sulation of water pipes on the outside walls. It ca1ls for a 
cellulose insulation. The cold water pipe there bas never been 
insulated in accordance with the spe:cifications. Later on, I 
added a hot water pipe there after we moved into the house, 
and that is properly insulated. 

I am referring to the insulated part of the house now. In­
stead of putting an entire cellulose roll around the cold water 
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pipes in the garage, they cut the roll in half and put one­
half across the pipe that goes along in loops, so approxi­
mately one-half the distance of the pipe there is no insula­
tion. The pipes froze twice last winter, and I finally cut it 
off completely to avoid the possibility" of further freezing. 

There are storm doors at two of the outside entrances. 
At the outside entrances to the library and family room, 
those storm doors never fitted properly. You cannot close the 
storm door to the library now, and when you close the storm 

doors to the family room, you can only do it by a 
page 246 r considerable shove. Those doors were there. 

Either the same day or the day after they were 
installed, Mr. Beach called my attention to the fact that they 
did not fit; that they would be taken off and adjusted and 
made to fit. Although we have called that to Mr. Beach's 
attention a number of times, those doors have never been 
made to fit, and we still cannot close the storm door to the 
library. 

I invite the Court's attention to the drawings on Page 6. 
Those drawings call for a wrought iron handrail on both sides 
of the stoop outside the family room, and gives a detailed 
drawing of that handrail. Those handrails have never been 
installed. \iV ould the Court like me to point out the hand­
rails on the drawing~ 

The Court: No, that won't be necessary. 
The \iVitness: Mr. Beach told me one time that he had put 

in an order for the handrails, and thought perhaps they had 
been made up according to the specifications. He has never 
explained whv they have not been installed, and the drawings 
on Page 3 called for steel door jambs in the doorway between 
the garage and the hall, and a self-closing door. There are no 
steel door iambs there, and the door is not self-closing. 
That has also been called to Mr. Beach's attention, and no 
correction made. · 

Page 2 of the drawings, and Page 6. On Page 2, I have 
reference to the vents in the basement. The draw­

page 247 r ings call for 8 by 16 adjustable screened aluminum 
vents, as shown on Pages 2 and 6 of the qrawings. 

The reason that we specified particularly aluminum vents, 
one reason is to avoid the rusting that you get from iron, and 
another reason those vents would match the aluminum win­
dows that are in the house. We have the iron vents installed 
instead of the aluminum vents, and they are rusted, and not 
only are thev rusted some, but during the installation, mortar 
was dropped down so that you cannot close them if they are 
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open, and you cannot close them if they are open. The mortar 
has dropped down in there and it has hardened. 

Those are the principal respects, I believe, in which the 
house has not been completed in accordance with the specifi­
cations. There are some other things. Another thing is, up 
in the attic, it calls for flooring in the attic, and there are 
numerous knot holes in that floor up to two inches in diameter, 
which shouldn't be there. ·we have called it to Mr. Beach's 
attention. 

Now, Mr. Beach fu1ished up the work on the drivev.ray early 
in June ·Of this year. I beg your pardon, 1958. I believe it 
was the first or second week of June, 1958. The latter part 
of .June, it was June 23, 1958, he called up and said he wanted 
to come over and see what had to be done to complete the 
house, and to arrange for a settlement. Vi.le invited him over. 

He came over shortly after six o'clock. I asked 
page 248 r him then whether he knew of anything about the 

house that was incomplete. At that time, he said 
he knew of the wrought iron railing that had not been in­
stalled. 

There is another thing I would like to call to your attention. 
Page 1 of the drawings calls for flagstone steps going from 
one level, down to a lower level. They have never been in­
stalled. Mr. Beach, on that occasion, June 23, 1958, said he 
knew those steps had not been put in and the irou railing had 
not been put there. Then we began going around over the 
house, again calling his attention to the floors that were not 
level, both in the living room and dining roO'ln and master 
bedroom, calling his attention to the defects to the heating· 
system, which I have pointed out, calling his attention to afl 
these deficiencies, and Mr. Beach, as we went along, was 
writing in his notebook. I have never seen what he wrote. 
He stated on the stand he made a list of those things. 

I want to get on with my testimony, onto another subject. 
I don't want to spend all my time on tJ1is 01rn subject. Now, 
we moved into the house January 31, 1958, although the house 
wasn't at that time completed, and no one pretended that it 
was completed. V.,7 e moved in there under compulsion. V\T e 
had to vacate our apartment in Buckingham Community. 

The latter part of October, I called Mr. Beach 
page 249 ~ and asked him when he thought the house would 

be ready for occupancy. He said it would not he 
ready by November 15th, but he thought it would be readv 
early in December. We said that we were anxious to have it 
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done by Christmas; that we invited friends to have dinner 
with us in our house. 

We gave notice at the Buckingham Community that we 
would vacate our apartment December 15, 1957. I ask that 
that be marked for identification, a letter from me of Novem­
ber 27, 1957, to Buckingham Community, Inc. Buckingham 
Community acknowledged receipt of that letter by letter dated 
December 2, 1957, which I ask to be marked for identification. 

The Court: Nos. 8 and 9. 

* * * * * 

The Witness: It became apparent early in December that 
we would not be able to occupy the house during December, 
so I wrote a. letter to Buckingham Community, asking them 

· to extend our tenancy for one month more. December 9, 
1957. 

The Court: No. 10. 

* * * 

The Witness: On December 29, 1957, I wrote a letter 
to the First Buckingham Community, informing them we 
would terminate our tenancy on January 31, 1958. 

The Court: No. 11 for identification. 

page 250 ~ 

* * * * 

The Witness: The work on the house progressed so slowly 
that it was soon apparent that it wouldn't be nearly completed 
in January, and we had considerable doubts as to whether it 
would be ready for occupancy in January, so January 14, 
1958, I wrote a letter to the First Buckingham Community, 
telling them we would not be able to get out in .January, 1958, 
and asking them to extend our tenancy through February 15, 
1958, and included the rent for that period. I ask that that 
letter be marked for identification. 

The Court : No. 12. 

* 

The Witness: \Vi thin a few days after we mailed this 
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letter to the Buckingham Co1mnunity, there came a telephone 
call from the business office of Buckingham. 

Mr. Russell: I object to anything they said. 
The Court: Objection overruled. 
The \Vitness: There came a telephone call from the busi­

ness office of Buckingham. They said they were sorry. They . 
could not extend our tenancy. They had, already rerented our 
apartment for February 15, 1958, and the new tenants ·wanted 

to move in. They wanted to get into the apart­
page 251 r ment to redecorate as soon as possible and would 

appreciate our moving out at the earliest possible 
date. I offer in evidence at this time the exhibits. 

The \\Titness: \Ve moved from the apartment into the house 
on January 31, 1958. \\Te moved in ra.in and snow. We should 
not have moved, except under that compulsion at that time. 

"Te have not accepted the work that Mr. Beach performed 
on the house. \Ve have not accepted the house, and when we 
moved into the house, it was not contended by anyone that the 
work was com.plete, or that it was accepted as complete. 

After we moved into the house, and during 1958, consider­
able work was done on the house. The copper gutters and 
downspouts were installed. The dTiveway was put in. At 
the time we moved in, the shingling on the back of the house 
had not been completed, but that was completed after we 
moved in. .Just to mention a few of the things that were not 
completed when we moved in, but have been completed since 
we moved in. There was no contention or pretence, or under-

standing that we were accepting the house as com­
page 252 ~ plete at that time. 

The "Titness: Now, the contract, referring particularly 
to the agreement on Page 3 and Page 4, sets forth the various 
payments and the times that those payments were made by 
me to Mr. Beach. There are eight payments set forth. All 
of those pa:vments have been made, except the eighth pay­
ment. All of them have been made. I have paid to Mr. Beach 
a total of $31,254.66, but part of that sum includes an advance 
for extl'a work in the amount of $500.00, which I made De·­
cember 22, 1957. 
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* * * * * 

page 254 r 

* * * ~· * 

There have been changes m the work as we went along. 
There are credits and there are debits. 

* * * * * 

page 257 r 

* * ·~ * * 

I want to mention, from the time we had our conference 
on June 23, 1958, up until after I had come here, Mr. Beach 
at no time has made claim for any additional payment since 
we last paid him in June, 1958 .. He has sent me no bill; 
sent me no statement of account, and no statement of his 
claim. 

Now, I invite the Court's attention to Page G2 of the speci­
fications, Paragraph 13, which provides specifically that the 
final payment should not be due until the contractor has de­
livered to the owner a complete release of all liens arising 
out of those contracts, or receipts in full covering· all labor 
and material, to which a lien could be filed on a bond by the 
owner, indemnifying him for such lien. That condition is a 
condition precedent, pointed out in the contract. I have never 
received from Mr. Beach a release of lien arising out of this 
contract, or a receipt covering labor and material or which 

a bond indemnifying me against any lien. 
page 258 ~ I invite the Court's attention to the agreement 

on Page 4, the third paragraph, which provides 
that the owner will make the payments to the contractor 
in accordance with the aforesaid schedule of payments, if the 
contractor has complied with this contract, including drawings 
and specifications, and on that same page, the last paragraph, 
it is Page 4 of the agreement, the last sentence on the page. 
It is provided that: "The contractor shall also deliver to the 
owner with his claim for final payment in form satisfactory 
to the lendor or title company, releases or waivers of ail 
claims, liens and claims for liens of subcontractors, material 
men and laborers, and of all other persons and firms who per­
formed any labor or furnished any materials, in connection 
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with the terms of this contract.'' That has not been done. 
Mr. Beach has not done that. 

Those provisions in the contract to which I have just in­
vited the Court's attention, are particularly important, in 
view of the agreement that I ·was required to enter into by the 
lending company. I was going to offer into evidence one of 
these documents. It is a construction lien, supplemental 
agreement, that ·shows that I must have these documents 
called for in the contract in order for iirn·to deliver to the bank 
for the final drawing of twenty per cent, which I am supposed 
to get from the bank. 

I cannot get it from the bank until I deliver to 
page 259 r them these documents, releases, which I must ob-

tain from the contractor, and which the contract 
provides must be furnished, as a part of his contract, a part 
of his compliance, which in order to get the m.oney with which 
to pay Mr. Beach, I must have compliance from Mr. Beach 
in this contract, supplying me with these documents in order 
to get the money to pay him. Those documents are a condi­
tion precedent to payment. 

I ask that be marked for identification as an exhibit, a 
photostat copy, of a document. 

The Witness: The contract specifications on Page G2, 
Paragraph 13, also provides that the final payment shall not 

be due until the contractor provides the o-wner 
page 260 r ·with a complete release of all liens aTising out 

of this contract, or receipt in full covering all 
labor and materials for which a lien could be filed or a bond 
satisfactory to the owner, indemnifying him against any 
lien. · 

f.• 

page 261 r 

The "\Vitness: In that coni1ection, I should like to state in 
tJ1e preliminary negotiations hetween Mr. Beach and my wife 
and me, which preceded the signing of the contract on May 
18th, I ~howed to Mr. Beach-
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* * * 

The Witness: During those negotiations, I showed to Mr. 
Beach a letter which I received from the Union Trust Com­
pany, setting forth the payments, and the stages of construc­

tion at which I could get withdrawals from the 
page 262 r bank. I showed that letter to Mr. Beach and 

· asked him if it were satisfactory to receive his 
·payments at those stages of construction, and he said, ''Yes, 
it was." He was familiar with the stages of construction at 
which I could get a withdrawal from the bank. 

• * 

Regarding the schedule of payments which otiginally we 
had, that is, payment of ten per cent when the first joists a.re 
in place. He asked us to advance five per cent when the joists 
under the family room were in place, and to take the five per 
cent off the fourth payment, that was scheduled, which we 

·readily agreed to. That was a change in the schedule of pay­
ments, but that was the only change suggested by Mr. Beach, 
and we acquiesced in that without any objection whatever. 
So the schedule of payments on the contract was with Mr. 

Beach's knowledge and acquiescence, made to cor­
page 263 r respond with the schedule of withdrawals from 

the Union from the Union Trust Company, of 
which Mr. Beach was aware. He had read that letter . 

• * 

The Court: Paragraph 9 of the agreement provides that 
the owner shall pay the contractor for the performance of the 
contract, subject to additions and deductions, as pfovided 

· there, in a total sum of $37,300.00; said sum to be paid in 
seven payments, time to correspond with construction loan 
advances to the owner. 

page 264 ~ 

* 

The Witness: I am referring to Beach ;s Exhibit No. 4 
Notice of Submission to Arbitration, and particularly t~ 
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my letter dated July 26, 1958, addressed to Mr. Cerio, re­
garding that Notice of Submission. I do not have the exhibit 

· number here. I have not received any reply to my 
page 265 r letter of July 26, 1958. 

The Court: How much time do you want to argue the 
case1 

Mr. Mutchler: \\Te will waive argument. 
Mr. Russell: \Ve will waive argument and submit it, if 

Mr. Knight will do it. I think the Court has a complete 
grasp of the case. The Court has made voluminous notes 
in the case. I don't believe it could be added to. 

Mr. Knight: Your H0110r, there are just certain points of 
law I would like to aTgue briefly. I don't want to impose on 
your Honor's indulgence. May I have twenty or twenty-five 
rninutes1 

page 266 ~ 

The Court: All right, Mr. Knight. 
Mr. Knight: May it please the Court, the first point I 

would like to make, your Honor, is this. If there were any 
doubt previously as to whether the statement of ·account 
filed by Mr. Ferrante, and 'the statement of account filed by 
Mr. Maxwell comply with the requirements of Section 43-22 
of the Vir~·inia Code of 1950, that doubt was removed, I be­
lieve, by the testimony of Mr. Ferrante and Mr. Maxwell. 

\Vhereas, Mr. Ferrante 's Bill of. Com.plaint shows a total 
of $570.40, he testified that the total price to Mr. Beach was 
$1,630.00. Nowhere does his account present an itemized 
statement of materials and labor and prices, as required 
by the statute. Neither does it present his statement. Neither 
does it show that the work was done there under the entire 
contract, because his own testimony shows it wasn't done 
under the contract, any contract shown in the Bill of Com­
plaint, and the same thing is true as to the statement of ac­
count supplied b:v Mr. Maxwell. Whereas, in his statement of 
account, he sets forth a total of $5,800.00, he testified that his 
total contract with Mr. Beach was for $4,100.00, including 
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$44.00 for extra work, so there again his statement of account 
does not show that the work was done under an entire con­

tract. Nor does it show an itemized list of ma­
page 267 ~ terials or prices, as required by the statute. 

The next point I should like to make is that Mr. 
Beach, the general contractor in this case, is not entitled to 
recover anything further from the Defendants Knight, and 
the Defendants Knight do not owe Mr. Beach anything; that 
the Defendants Knight are not now indebted to the general 
contractor. They were not so indebted when the Plaintiff's 
notice of claim was given, either Mr. Ferrante 's notice or 
Mr. Maxwell's notice, and they have not become indebted 
thereafter. 

The first reason I would like to argue why we are not in­
debted to Mr. Beach, is that the general contractor, Mr. Beach, 
has not complied with the conditions pre.cedent set out in the 
contract, which I have read, with which he must comply before 
his payment is due. I refer specifically to the contract re-· 
quirements, one, set for th in Paragraph 13 of G2 of the speci­
fications and the other set forth on Page 4 of the agreement, 
the last sentence, requiring the contractor to deliver to the 
owner complete releases of all liens arising out of this con­
tract or receipts in full, covering all labor and materials for 
which a lien could be filed, or a bond satisfactory to the owner, 
indemnifying him against any such lien, and stated that the 
final payment should not be made until the contractor comply 
with that requirement. 

As he testified, and the testimony is undisputed, 
page 268 r he has not complied with that requirement, and 

the same requirement set out in the same section, 
and different words, in the agreement, before the last sentence, 
and I will add to that, "On the authority of the BaUim,ore and 
Ohio Railroad Company v. McCullough mnd Company, which 
was decided by the Virginia Supreme Court in 1855, and has 
been followed since then in several cases involving this.'' 
The facts in that case a.re closely allied to the facts in this 
case. That case involved a.n attachment on a lien, and in the 
contract it was provided that when the balance appeared to be 
due McCullough, it should be paid to him upon his giving 
release under seal to said company, to all claims and debts 
whatsoever growing in any manner out of said agreement. 

Now, the Supreme Court held that was a condition pre­
cedent that must be complied with before there could be anv 
recovery from the defendant in this case. The lower court 
held in favor of the plaintiff, but it was reversed bv the Su­
preme Court, in which the Supreme Court held that the giving 
of that release when it was called for in the contract, is a 
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condition precedent to payment; that there was no obligation 
to pay, no debt due until such release was given. 

The Court: That was an attachment suit. 
Mr. Knight: That was an attachment suit. ri~hat is cor­

rect. I believe it involved a lien. 
page 269 ~ Now the Court said on Page 597 : ''Where an 

act is to be done, is to be done by one party by 
way of condition precedent, to his right to claim performance 
on the part of the other, he cannot claim such performance 
without averring the doing of such act, or is willing ana offers 
to do it. So, where the reciprocal acts are concurrent, and 
to be done at the same time, neither party can maintain an 
action against the other without averring the performance 
on his own part of the agreement, or its equivalent.'' 

Continuing, the Court says, ''In this case, the provision 
in the agreement for the execution, for the release and pay­
ment of the amount found due on the estiirnate, must be found 
mutual and dependent. This was only to be paid, or Mc­
Cullough was to be paid on all claims and demands against 
the company, and any amount growing out of the agreement. 
McCulloug·h can maintain no action without averring that he 
had executed or delivered or tendered the required release.'' 

(Mr. Knight quoted from Baltimore and Ohio Railroad 
Company v. McCu,llough, Pages 597 and 601.) 

And that is the condition we have here that the subcon­
tractors in this case are not entitled to recover under the con­
tract unless Mr. Beach, himself, could have recovered; that 
Mr. Beach cannot recover under the authority of this case, 
Baltimore and Ohio Railroad Company v. McCullov,ph. He 

cannot recover until he complys with the condi­
page 270 ~ tions precedent set out by the contracts between 

the parties. One of those conditions being that 
he shall deliver liens or receipts or bonds which he has not 
done, and there is no evidence whatever that he has tendered 
such delivery. 

Now, that same authority is followed in the case of.Johnson 
Gronimett Brothers v. Bunn & Montero, 108 Va. 490, 62 S. E. 
341 and 342. (Mr. Knight quoted from Page 342) 

The Court: 'Vhat kind of case is thaH 
Mr. Knight: It was a case in which it was provided that 

the chief engineer-
The Court: What was the suit for? 
Mr. Knight: For the balance claimed to be due under a 

contract. 
The Court: It was a contract suit? 
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Mr. Knight: I am not sure whether this is a contract suit 
or a lien suit, but the McCullough Case was a lien suit. 

The Court: Attachment suit. 
Mr. Knight: Yes, sir. I refer also, your Honor, to the 

authority, to the case of the Baltimore and. Ohio Rmlroad 
Compam;y v. Polly Woods Co1npany, 55 Va. which is 14 Grat­
tan, 447. (Mr. Knight quoted from Page 459). 

Brocn & Hoof v. Corrvwell, 108 Va. 129, 60 S. E. 623. 
Sligo Parkway Apartments v. Landsoape Engineering Co., 

198 Va.' 349, 94 S. E. (2d) 208. . 

(Mr. Knight quoted from both ~ases.) 

page 271 { The Court': Was that a suit on a contract? 
Mr. Knight: Action for damages, for breach of 

contract, yes, and that case held that the last installment 
could not be collected until the conditions precedent were 
performed. Now, the contractor abandoned this project be­
fore completion. 

The Court: This on the same proposition~ 
Mr. Knight: This is a different proposition. 
The Court: Before we leave that proposition, have you 

considered in this connection, Section 4316 of the Code, which 
provides that the owner, what the owner may do if the con­
tractor fails or refuses to complete the building, and the 
general provisions of that section, "and if the owner is com­
pelled to complete his building, or any part thereof under­
taken by a general contractor in consequence of the failure 
or refusal of the general contractor to do so, the amount 
expended by the owner for such completion shall have priority 
over all mechanic's liens which have been or may be placed 
on said building by the general contractor or sub-contractor 
under him,. or any 1person furnishing labor or materials to 
either of them.'' 

Mr. Knight: Yes, sir, I have read that. This is not a case 
in which the owner has completed the building. The owner is 

. not under any obligation to complete this work that he con­
tracted with Mr. Beach to do. 

The Court: The o-wner is never obligated to 
page 272 r complete the contract, unless the contractor fails 

or refuses to do it, but how is the work or the 
rights of the lienor to be determined if it is never done~ 

Mr. Knight: Well, yom Honor, the owner is not a 
guarantor of payment to the subcontractor. There is no 
privity of contract behveen the subcontractor and the owner. 

The Court: You say the owner doesn't have to do any­
thing~ 
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Mr. Knight: I am saying the owner is under no obligation 
to step in. 

The Court: "\Vbat do you say that means~ 
Mr. Knight: It is my understanding, your Honor, my in­

terpretation that this means that if the contractor does not 
complete the work which he contracts to complete, and then 
the owner does go in there and completes that; that whatever 
he expends in completing that work, shall have priority ove·r 
any mechanic's lien. If he expends any sums for completion, 
those sums expended shall have priority over any claims of 
the subcontractor for labor and material. 

As I interpret it, there is nothing in that section, or any 
other section, that puts on the O"\vner the burden of the obli­
gation to go in and take over and complete the contract that 
the contractor abandoned and refuses to complete. I would 
say that the contractor can't walk off a job at any ti<ine and 
say, "Go ahead and complete it, and pay me whatever you 

save." 
page 273 ~ The Court: If your construction is true, the 

owner can stand by and do nothing and defect 
the claims of all contractors, subcontractors and material men, 
unless the owner was obligated to ·either complete the work 
and charge the amount of the completion, or was in a position 
to prove what it would cost to complete the work to offset 
the balance that might be due to the general contractor. 

Mr. Knight: Our position, your Honor, is this, that the 
owner is under no legal duty to complete the contract. · In 
our contract. between Mr. Beach on the one hand, and Mr. and 
Mrs. Knight, on the other hand, we provided explicitly that 
this work .was to be completed in every detail, even to com­
pleting the defective work, re-executing this defective work. 
We provided explicitly in that contract against any recoverv, 
or partial payment on qiiantu11n meru,it, and the court has held 
such contract is valid: that the parties are free. The con­
tn:irt says that there shall be total perfo1~mance. 

page 274 r 

The Court: Wouldn't you be protected in showing what 
it would cost to complete the contract you had with the .general 
contractor. to r.omplete it in ~n the details of the ori2;inal ron­
tract and to offset that against the contract price? 

Mr. Knight: No, sir, that does not give me what I ron-
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tracted for. I· contracted here for a house according to cer­
tai:i;i specifications in which certain things here pointed ·out, 
specifically. That is what I contracted for. I did not con­
tract for partial performance and for going in and taking over 
and completing it. 

* * * * * 

page 276 r 

* * * * * 

Mr. Knight: I should like to mention in that connection, 
your Honor. I should like to cite the case of Electric Trans­
mission Compa'Yl'!f of Virginia v. Pendleton Gap Banking Inc., 
et al., 137 Va. 94, 119 S. E. 99. (Mr. Knight cites this case). 

De.,rmott v. J mies. 
The Court: These cases that you are citing are contract 

cases, breach of contract cases~ 
Mr Knight: This I believe is a contract case, but I believe 

the principles are applicable to all cases. 
The Court: I don't think there is any question 

page 277 r that in a suit between parties to a contract that if 
it is proved there has been abandonment or the 

contract has not been performed, the amount stipulated in 
the contract is not due. 

Mr. Knight: May I just cite this case and read from it, 
your Honod This is the case of Derm.ott v. Jones, 69 U. S., 
Page 1, and I will read from Page 8. (Mr. Knight cited 
Dennott v. Jones, 69 U. S. and read from Pages 1, 8 and 9.) 

There was no acceptance of the work. 'lv e moved into the 
house before it was completed, under compulsion, so that 
there can be no recovery under any fo_:rm of action, as in 
Dermott v. Jones, a United States Supreme Court Case. 

* * :)i: 

I would like to make a point at this time, also, that Mr. 
Beach testified that he never had a license or certificate is­
sued by the State Registration Board for Contractors of 
Virginia. Such a certificate is rnquired by Section 54-128 of 
the Code of Virginia of 1958, holding that it is unlawful for 

any person to engage or offer to engage in general 
page 278 r contracting or subcontracting in this state, unless 

he has been duly licensed and issued a license or 
certificate, under the provisions of this chapter "Construc­
tion," and I rely on the authority of F. S. Bowen Electric 
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CompO!lvy v. Foley, 194 Va. 92, 176 S. E. 388. That was a case 
that was decided before the Arlington Circuit Court and was 
affirmed by the Supreme Court of Virginia, holding that there 
could be no recovery. 

page 279 ~ 

Now, your Honor, I have ref erred from time to time, I 
believe, to the Maddux Case, lVfoddiw; v. Buchanan, 92 S. E. 
830. HoweveT, the Virginia citation, it is a Virginia. Supreme 
Court Case, but I did not have that Virginia. citation im­
mediately before me, but in that case, which was a Mechanic's 
Lien Case, the Court said: (Mr. Knight read from 111..addux 
v. BuchMian). 

:f.: 

page 281 ~ 

The Defendants Knight contend also that they have not 
accepted the general contractor's work; have not accepted the 
house. There can be no recovery for partial performance, 
uo recovery on gua11itiini meriiit, and as an authority on non 
acceptance, without extended argument, I should lil\:e to cite 
the case of W a,r1ren v. Goodrich. It is a Virginia. Supreme 
Court Case. I am citing from 112 S. E. Page 696, and I 
invite attention especially to Page 696, without taking time 
to read that quotation. . 

The Court: You might as well tell me about it. 
Mr. Knight: I can probably read you the case more 

quickly. (Mr. Knight cited from Wa,rren v. Goodrich, 112 S. E. 
Pag:e 696 and Borsa.tt, 44 N. J. 304, 308, 309.) 

The Court: This is a contract case. Is that right~ 
Mr. Knight: Yes, it may be. I am not sure. 
The Court: The Court recognizes the cited case. It isn't. 

There is 110 question about it. 

,-i!t 

page 283 ~ 

' "' 
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The Court: Well, now, the Court has come to the con­
clusion that there are two primary questions involved in this 
case. First, is the sufficiency of the account filed with the 
Bill of Complaint, and the intervening petition of F'errante 
and Maxwell, and it appears to the Court that these accounts 
are insufficient under the statute, unless they can be held to 

qualify as entire contracts for a specific price, 
page 284 ~ and this question has given the Court some diffi-

culty. The account of Ferrante is for stone work, 
flagstone and stone work, and a total price of $420.40. This 
does not appear to be the entire contract which Ferrante 
had, but it may well be an entire contract for the stone ·work 
or flagstone work for that price, and it is for a specific price. 

The same thing applies to the contract of Maxwell. The 
amount of the lien claimed, $1,275.00, is not the entire con­
tract price for all of the work done by Maxwell. It does ap­
pear to be the entire contract for brick work, the brick 
masonry work, and it is for an entire or specific amount, and 
it could very well be that the contract is different, could be 
an entire contract, separate and distinct. There is no way 
that the Court can determine that. There is no evidence~ 
All of the evidence appears to be that these contracts for this 
particular work are entire contracts for a specific price for 
that particular work, and following into the category of the 
enforcement of the lien, and the Court is to construe liberallv 
the statute providing for the filing of this account, and tli.e 
Court is, therefore, determining that these contracts do fall 
within the exceptions and are entire contracts f.or the work 
performed in that category for a specific price. 

The next question we come to, is what amount, if any, was 
owed bv the owner to the contractor at the time 

page 285 ~ of the filing of the notices from the subcontract­
ors, Ferrante to Knight on July 1, 1958, and 

from Maxwell to Knight on August 7, 19!58. 
The Court is of the opinion that Mechanic's Lien suits and 

procedure under the Mechanic's Lien La-w falls into a different 
and specific category than law suit, under the general con­
tract provision of the law, the Mechanic's Lien Law gives 
the right to subcontractors and material men, ·which of course 
is entirelv outside of the contract law, because there is no 
privity of contract between subcontractors and the owner of 
the building, the owner of the house that is being constructed, 

,and the Court believes that the Mechanic's Lien Law intends 
to encompass the principle that where a general contractor 
failed or refused to complete a building, the owner has a 
rig-ht to complete that building; and to charg·e against the 
contract price, the expenditure of money made in completing 
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the building or the amount which is proved to be necessary to 
be expended to complete the building in accordance with the 
terms and provisions of the contract; that the owner cannot 
rely upon the general principle of the contract law if his 
contract with the general contractor provides that the con­
tractor is not entitled to be paid until the work is completed. 
That defense is not available to the owner under the circum-

stances of this case, where the subcontractor~ 
page 286 r have advanced and filed a lien and are seeking 

to enforce it by suit. 
Now, there seems to be no serious contention as to these 

amounts, and the Court finds that the amount due to Ferrante 
is $420.40, and the amount due to Maxwell is $1,275.00, and 
that there was owed by the owner to the general contractor, 
at least that amount, so that a decree is entered in favor of 
the subcontractors. 

Mr. Knight: Your Honor, I think we shall appeal from 
your Honor's decision. How long do we have to file? 

The Court: The amount due is $1,695.00. Your appeal will 
be noted in the decree and execution of the decree will be 
suspended for 60 days upon your giving a bond of $2,000.00 · 
within ten days. 

* * 

A Copy-Teste: 

H. G. TURNER, Clerk. 
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