


IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND

Record No. 5112

VIRGINTA::

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday
the 27th day of November, 19509,

VIRGINIA WEINSTEIN, ET AL, Plaintiffs in Error,
against

GLENS FALLS INSURANCE COMPANY, Defendant in
’ ' Error.

From the Cireuit Court of the City of Portsmouth

Upon the petition of Virginia Weinstein and Freda Rothen-
berg a writ of error is-awarded them to a judgment rendered
by the Circuit Court of the City of Portsmouth on the Tth
day of July, 1959, in' a certain motion for judgment then
therein depending wherein the said petitioners were plaintiffs
and Glens Falls Insurance Company- was defendant; upon
the petitioners, or some one for them, entering into bond
with sufficient security before the clerk of the said circuit
court in the penalty of three hundred dollars, with condition
as the law directs. e
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February 23, 1959.

Mr. A. A. Bangel
Attorney at Law
Law Building

“ Portsmouth, Virginia

Mr. Berryman Green, IV
Attorney at Law

National Bank of Commerce Bldg.,
Norfolk, Virginia

Gentlemen :

After a review of the record and authorities cited in this
case, I am of the opinion that my original ruling in striking
the evidence was correct and judgment will be entered ac- -
cordingly.

The plaintiff’s proof fails to establish the contract alleged
in the Motion for Judgment in that the memorandum relied
upon by him shows on its face that it is not the insurance -
contract ; but it does refer to the contract and indicates where
it is and how it can be established. Plaintiff did not prove
this contract but in effect offered to show what would have
been a proper contract under his theory of the case. I feel
evidence to this effect was properly excluded and when the
plaintiff rested his case, he had not proved the contract al-
leged in the motion for judgment.

Plaintiff contends that any written paper issued by the
insurance company through its agent, other than the memo-
randum offered in evidence, did not speak the agreement
between the parties, and that he is entitled to prove the real
agreement between them and recover theron in this law
action. The annotation in 66 ALR 758 on this subject contains
cases which seem to support the plaintiff’s position. With the
separatlon of law and equity in Virginia, I am certain Vir-
ginia follows the contrary view; furthermore, the record
in this case does not establish the erroneous contract and
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there is nothing to reform even if it could be done in this
action. Judgment will be entered accordingly.

Very truly yours,

H. W. MacKENZIE, JR., Judge.

April 28, 1959.

A. A. Bangel, Esq.
Attorney at Law
Law Building
Portsmouth, Virginia,

Berryman Green, IV, Esq.
Attorney at Law

National Bank of Commerce Bldg.
Norfolk, Virginia.

Gentlemen:

Upon re-argument of the motion to set aside the verdict of
the jury in this case and award a new trial, the plaintiff
contends that it is the law in Virginia, that when the agent
of an insurance company in the issuance of a policy makes a
mistake the insured is riot required to go into equity. to re-
form the policy, but may maintain his suit at law and prove
“the contract as it should have been written. He cites as
authority Glover v. National Fire Insurance Co., 85 Federal
125, Massachusetts Bonding & Insurance Co. v. Piedmont
Sermce Station, 181 Southeast 397.

The two cases sustain the substantive rule contended for
by the plaintiff, and it is upon the theory that the company
is estopped to deny the mistake of its agent that such
practice is allowed.

The ‘question now before this court for decision is whether
the verdict for the defendant by the jury in this case should
be set aside. This'in turn depends upon whether the court |
committed error in its rulings on the evidence at the trial |
of the case, and specifically whether the court erred in not |
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permitting the plaintiff to prove what would have been a
proper policy to issue upon a dwelling house.

A review of the pleadings disclose the plaintiff’s action is

based upon policy No. 2115 issued by the defend-,
page 21 } ant insurance company on November 12, 1955.

Included in the grounds of defense of the de-
fendant is a defense which would be a subject of a special
plea at common law setting forth that the policy sued on by
the plaintiff contained a provision that if the property were
vacant for ninety days the property would not thereafter be
covered and that the property had been vacant in excess of
such period. There is no replication filed by the plaintiff to
this defense.

Under this state of facts, the court finds no error in its
previous ruling. If the plaintiff wished to rely upon the
point of law first set out herein he should have pleaded such
faets in his motion for judgment or he should have set up an
estoppel by way of replication to the defendant’s grounds of
defense. As the matter stood at the time of the trial the
defendant came into court prepared to make his defense to
policy No. 2115, and particularly to sustain his allegations
with respect to the ninety day vacancy clause. He was put
on no notice by the pleadings that the plaintiff was going to
prove a contract at variance with that declared upon in his
motion for judgment. If a plaintiff is to be permitted to
plead one case and prove another the subject of pleading
might as well be abolished all together.

The court is therefore of the opinion that no error was
committed at the trial which would justify the setting aside
of this verdict, and the plaintiff will be left to such remedy
as he has in chancery if he can establish that he has been hurt
by a mistake of the defendants agent.

Very truly yours,
HWM; jr/lb '
page 22 } Virginia:

In the Circuit Court of the City of Portsmouth on the 7th
day of July, 1959.

* * £ J * L

At this day came again the parties by their Attorneys
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and the Court having fully heard the motion of the plaintiffs,
by counsel, to set aside the verdiet of the jury heretofore
rendered herem and grant them a new trial on the grounds
that the said verdict is contrary to the law and evidence, and
errors of the Court apparent on the records, doth overrule
the same, to which action of the Court, the plaintiffs, by
counsel, excepted it is therefore considered by the Court,
that the plaintiffs take nothing by their bill but for their
false clamor be in Mercy, &c., and that the defendant go
thereof without day and recover of the plaintiffs its costs by
it about its defense in this behalf expended

page 23 }

ASSIGNMENT OF ERRORS.

Pursuant to Rules of the Supreme Court of Appeals of
Virginia, plaintiffs, Virginia Weinstein and Freda Rothen-
berg, assign the following errors:

1. The Court erred in striking plaintiffs’ evidence,
2. The Court erred in excluding the testimony of witness,
Julian M. Blachman.
3. The Court erred in holding as a matter of law that
plaintiffs had not proven their contract of fire insurance.
4. The Court erred in holding that plaintiffs were required
to go into a Court of equity and reform the policy.
page 25} 5. The Court erred in refusing to permit the
plaintiffs to prove a standard poliey.

6. The Court erred in refusing to set aside the verdict
and award a new trial. _
7. The Court erred in entering final judgment on the
verdiet.

VIRGINIA WEINSTEIN &

FREDA ROTHENBERG
ByA A. BANGEL, p. q.

"~ Of Counsel.
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SAMUEL WEINSTEIN,
called as a witness on behalf of the plaintiffs, and having been
first duly sworn, testified as follows:

xamined by Mr. Bangel:

Q. State your name, please, sir.

A. Samuel Weinstein.

Q. You are the husband of Virginia Weinstein?

A. That is true.

Q. She and Freda Rothenberg owned property numbered
926-7th Street, Portsmouth, V1r01n1a°2

A. Yes, that is true.

Q. And do you recall when they first acquired ownership of
that property?.

A. Oh, it has been quite some time ago, 1940 or something
like in the forties or late forties or fifty.

Q. After they had acquired ownership of this property, did
they make sale of the property?

A. They did. -

Q. And do you recall to whom it was sold?

A. To the man you mentloned Swain, Overton,
page 4 | several others.

Q. Was that sale consummated for cash or part
cash?

A. No. We sold for palt cash and we carried it on a mort-
gage payment.

Q. Was a policy of insurance issued to cover loss if any oc-
curred by fire? -

A. Yes, it was.

Q. Do you know how much that policy was for?

A. $2,500.

Q. I hand you a memorandum of insurance issued by the
Glens Falls Insurance Company, Glens Falls, Illinois, and ask
you whether or not that is the policy that was delivered to you
covering the fire?

Mr. Green: Your Honor, I object to the introduction of
this memorandum of insurance. We have ‘been sued on a con-
tract of insurance, a policy of insurance. The memorandum
contains none of the provisions which were contained in the
original policy. The only thing which appears on the mem-
orandum is a description and three endorsements which were
put on there at a later time. We have been sued on the contract,
and we call for the production of the original contract.

Mr. Bangel: Our position, if Your Honor please; is that
that memorandum of insurance is all that was issued and de-
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Samuel W enstein.

livered to us and we relied entirely on it. The insur-
page 5} ance company received our premium, issued that
policy and we are suing on that policy. Any other
policy we know nothing at all about.
Mr. Green: Your Honor, I submit that the original pohcy
was delivered to the trustee.
Mr. Bangel: Who says so?
Mr. Green: I also submit that this is not a contract of in-
surance. I hand it to Your Honor to examine.

(Handing to the Court.)

By Mr. Bangel: B

Q. Mr. Rothenbel g, was any policy dehvered to you other
than the policy which has now ben handed to the Court?

A. My name is Weinstein.

Q. I am sorry; Mr. Weinstéin.

A. No, I have never seen a policy—

Q. —other than the one that is given there?

A. That is the only thing I have ever received from the
agent I did busines with.

Q That agent was who?

A. That was Mr. Enos, I think this gentleman sitting right
there (indicating).

Q. Mr. Enos is the agent in this territory for the Glens
Falls Insurance Company? '

A. Insurance company, yes, sir.

- Q. Did you try to locate any other paper writing
page 6 } purporting to be covering this particular property,
other than the paper writing now held by the Court?

A. When the fire occurred and I called the trustee who was
holding the necessary papers and policies and so forth, and I
asked him if he had a copy of the policy; he said no, he don’t
ever remember receiving one.

Q. Did you then go around and talk to Mr. Enos, try to get
a copy of the policy?

A. T asked Mr. Enos for a policy and my lawyer instructed
me, in fact advised me that he also went around, spoke to Mr.
Enos about getting a copy of the policy.

Q. Did you ever receive anythmg other than that. paper
writing?

A. T have never received any other exceptlng that paper
there in front of me.
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Samuel W einstein.

Mr. Green: T object. It is not a copy of the insurance pol-
icy. We have been sued on the policy.

The Court: You have a copy of the policy?

Mr. Green: Yes, sir.

The Court: You have not been taken by surprise. T will
accept this in evidence subject to—

Mr. Green: I will agree, Your Honor, I will stipulate if
Mr. Bangel will, that this copy of the policy that I have is a
copy of the original policy.

The Court: I will give you an opportunity to
page 7 } introduce that at the proper time if you want to do
it. The only thing before us now is the introduction

of this memorandum here. I will receive that.

Mr. Bangel: Would Your Honor mark that Plaintiff’s
Exhibit 12
Mr. Green: Your Honor, note my exception to it.

(The document referred to was marked Plaintiff’s Exhibit
1)

By Mr. Bangel: o
Q. Mr. Weinstein, this paper writing marked Plaintiff’s
Exhibit 1 has a title endorsement on it which reads as follows:
(Reading) ‘‘Title Endorsement Attached to and forming part
of Policy No. 2115 of the Glens Falls Insurance Company of
Glens Falls, New York. effective date of endorsement July 24,
1957 ’—signed Fred G. Enos, Agent. Name of the assured,
Melvin Swain, Henry Rhodes, Ivan Horton, John Moody and
Samuel Overton, Jr.; policy date inception November 12, ’55;
expiration November 12, ’58; amount $2,500. Property in-
sured, dwelling; location 926 - 7th Street, Portsmouth, Vir-
ginia. And then also typed in there is the name—it states
‘‘Notice is hereby acknowledged that the interest of the above
insured in the property described in this policy has been
transferred and this policy assigned to Virginia Weinstein
and Freda Rothenberg and consent to such assignment is
granted by the company.”” When did you get this title endorse-
ment? ‘
page 8 }  A. This title endorsement, the one you just read?
Q. Yes, sir.
A. Tt was after I took over the—after we took the property
back from the people we sold it to.
Q. Now, who cried that property off as auctioneer?
A. Mr. Enos over here.
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Samuel Weinstein.

Q. And he is the same person who is the agent for the Glens
Falls Insurance Company?

A. Heis.

Q. Now, after the property had been cried off, you said you
notified—

A. T called Mr. Enos’ office and asked for Mr. Enos and he
was out and I asked the young lady when he would be in. She
~ said she didn’t know just when, and I told her that T wanted
the dwelling at 926 - 7th Street to be covered by the same
amount of insurance that we had before.

Q. Was that when you were given this policy?

A. That is when T received this endorsement several days
later. .

Q. Now, when the prior endorsement was made it also
showed the same property, same amount of insurance for $2,-
500 on a property described as a dwelling?

A. Thatis right.

Q. Prior to that, however, it shows the property as being a

dwelling, grocery store?
page 9+ A. Yes, but that was changed, Mr. Bangel. That
was changed to a dwelling from— :

Q. When your attention was directed to the fact that it
showed— ,

A. That is right.

Q. You had it—

A. Tt was changed to a dwelling.

Q. Now, did you order and receive this paper writing in
comphance with your request for a fire insurance policy of
$2,500 on this dwelling?

A. I did, sir.

Q. Was there any other paper writing of any kind delivered
to you by Mr. Enos, agent for the company, other than that
paper wr 1t1ng°?

A. There is nothing to my knowledge that I can know of
that any other paper that I ever received was any other than
what I have there on that table.

Q. Now, the property was destroyed by fire, was it not?

A. Yes, sir.

Q. And the proof filed with the company indicated it took
place in July 19—

Green: Wait a minute, Mr. Bangel. T think you are
leadlng this witness.
Mr. Bangel: All right, sir; I will stop it.
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Samuel Weinstein.

page 10 } By Mr. Bangel:
Q. Was proof of loss filed with the company?

A. Yes, sir.

Q. Does the company still have the proof of loss?

A. Yes, sir.

(Mr. Green rose to object.)

Mr. Bangel: That is the only way he can proce.ed', to file
with the company. He can’t keep it jn his pocket.

By Mr. Bangel: .

Q. You delivered it, did you not?

A. That is right.

Q. Now, the property had a fair market value of how much?

A. $4, 000.

Q. And the amount of coverage is $2,5007

A. $2,500.

Q. Was it a complete loss or not?

A. Tt was a complete loss.

Q. Following the loss of the building by fire and after filing
the proof of loss, did you make demand on the company for
payment?

A. Tdid, several times.

Q. Have - they paid you?

A. No, sir.

Q. The list dwelling, 926 - 7Tth Street, was it occu-
page 11 } pied or unoccupied at the time of its—

A. Tt was unoccupied.

Was it occupied or unoccupied at the time of the loss?
. It was unoccupied.
It was vacant?
. Vacant.
And had it been vacant for some time?
. Yes, it had. Several months I would say.
T notice when the policy was originally issued on No-
vember 12, 1955, it recited the property as being a dwelling,
grocery store. Was it a dwelling, grocery store?

A. The place was never a grocery store. Since we bought
the property it was never used as a grocery store or any other
kind of business.

Q. That was purchased by you in the latter part of 19497

A. That is right.

Q. Well now, when your attention was dlrected to the fact

OPOPOFO
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Samuel W einstein.

that it was a dwelling, grocery store, was the correction madse
showing a dwelling?

A. T think the papers will show that it was made just a few
days later.

Q. And when you ordered your policy it was on—

A. T had it drawn the same way, on the dwelling.
page 12} Q. And you ordered and paid for a standard
policy?

Mr. Green: I object, Your Honor, Mr. Bangel is leading
this witness. :
The Court: I sustain the objection.

By Mr. Bangel:

Q. When you ordered a policy of insurance for a dwelling—
which you said—were you expecting a policy that was usual
or different from that usually issued by

A. Ireceived exactly—

Mr. Green: I object to this leading by Mr. Bangel. He is
certainly suggesting the answers to the witness.
The Court: I sustain the objection.

By Mr. Bangel:

Q. Was there any paper writing ever delivered to you indi-
cating that the policy was covering anythmg other than a
dwelhng?

A. No, sir, never.

Q- Was there any mortgage on the place after your wife
and Mrs. Rothenberg became the purchasers?

A. No, sir.

Q. The title endorsement assigned by the agent, Fred G.
Enos, shows that the mortgage clanse—

Mr. Green: Your Honor, the document speaks for itself. I
object to Mr. Bangel testifying in the case, Your Honor.
The Court: I sustain the objection.

page 13+ Mr. Bangel: I didn’t think he would raise any

question about his own paper.

Mr. Green: Your Honor, if he had the original policy I
would raise no objection at all to it; but my contention is that
this is not the policy. It is not the contract which we have
been sued on,

The Court: The objection is to the form of the question.
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Samuel W einstein.

I have admitted this paper in evidence. The objection is to the
form of the question and I think the objection is well taken
as to that.

Mr. Bangel: All right, sir. The Witness is with you.
CROSS EXAMINATION.

By Mr. Green: -

Q. You state that you never had any knowledge that this
building was ever used as a grocery store or anythmg of that
type?

A. The building was never used as a grocery store.

Q. But this was delivered to you, was it not, sir?

A. Which was? ‘

'Q. This memorandum of 1nsurance?
“A. Yes. All these papers were delivered to me.
Q. Would you read the description which appears on the
face of the memorandum?
page 14+  A. On the two story frame building, approved
roof, dwelling occupied as a grocery store situated
at 926 - 7th Street, Portsmouth, Virginia. Now, after I re-
ceived that, I received a correction if you will notice here, sir.
Q. No, sir.

Mr. Bangel: Let him finish. '
Mr. Green: The document speaks.for itself.
Mr. Bangel: He is showing you the—

A. T want to show you what you asked me, sir. I show you a
few days later I had the correction, you understand, in my
hands that it was changed from what you asked me to read
and it was shown where it was changed to a dwelling.

By Mr. Green: :

Q. Will you read that, please, sir? That is a recltatlon is it
not? That is not part of the policy?

A. Tt says here—that is all I am 1nterested in, sir, that it
was a dwelling.

Q. All right, sir. Now, you state that this bulldlng never has
been used as a grocery store?

A. No, sir, not to my knowledge, not since the time I boucrht
it.
Q. Not since the time you bought it?
A. That is right.
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Bernard Rothenberyg.

Q. But it was operated as a grocery store at the tlme these
other gentlemen owned it?
page 15 } . A. No, sir. You are getting confused, sir. If you
don ’t mind me correcting you, that 924 is a grocery
store.

Q. This building has never been used as—

A. No, sir, never has been used as a grocery store but 924
has for maybe five years before I bought it, but 926 was never
a grocery store.

Q. All right, sir. Now, your wife owns the property, does
she not?

. Yes, sir. It is in her name.

You stated that the proof of loss was filed ?

. Yes, sir.

Did you file that proof of loss?

. Signed by my wife and Mrs. Rothenberg.

. You filed it yourself?

. I—my wife filed it.

All right, sir. You know that for a fact?

. I know 1it. T was there when she signed it. I was eye-
witness. ,

b

O PO B0 PO

Mr. Green: I think thatis all at the present time.

BERNARD ROTHENBERG,
called as a witness on behalf of the plaintiffs, and having been
first duly sworn, testified as follows:

Examined by Mr. Bangel :
Q. State your name, please.
page 16 }  A. Bernard Rothenberg.
Q. Mr. Rothenberg, your wife is Mrs. Freda
Rothenberg?
A. That is right.
Q. She and Mrs. V110'1n1a Weinstein are the owners of
property numbered 926 - 7th Street, Portsmouth, Virginia?
A. That is correct.
Q. There has been somethmg said about a grocery store.
Did she also own 924 - 7th Street?
- A. Yes,sir.
Q. Were the two bulldmvs immediately adjoining each
other?
A. Yes, sir.
Q. Was 926 - 7th Street ever operated as a grocery store
since your Wlfe became owner?
A. No, sir.
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Bernard Ro'then'b'erg.

Q. When did she become half owner in that property?

A. T thought it was 1947. However, he said 1949. It was
within that period, between ’47 and ’49. :

Q. And from 1947 until the present—until it was destroyed
by fire—was it ever occupied?

A. Never occupied as a grocery store.

Q. Was it occupied as a dwelling?

A. Always occupied as a dwelling.

Q. Now, the property 926 - 7th Street was insured with the

Glens Falls Insurance Company ? .
page 17+  A. Yes, sir.
Q. And that was with Mr. Enos as its agent?

A. Yes, sir. ' {

Q. Have you seen any paper writing purporting to cover.
the property for loss by fire, save and except the paper writing
now held by the Court?

A. Thatis the only thing I have ever seen. We tried to get
a copy of the insurance but we never could even get a copy of
the insurance. '

Q. Whom did you apply to for it?

A. Mr. Enos; as well as I recall he said they were numbered
and he couldn’t give oné out.

Q. Were the premiums paid?

A. Yes, sir. :

Q. Was the policy in full force and effect at the time of its
loss?

A. Yes, sir.

Mr. Green: I object to that. That is a question of law.
M:. Bangel: As far as he knows it was in full force.
Mr. Green: That is a contention in the case, Your Honor.

By Mr. Bangel:
Q. Now, no question was ever raised about the

page 18 } origin of the fire, was there? You never heard—
) " A. No, no. '
Q. You didn’t occupy it? Did any of your people occupy it?
-~ A. (The witness shook his head.) . :

Mr. Green: I object to leading his witness. I hate to con-
tinually object. He is testifying. \
By Mr. Bangel:

Q. Did you occupy the premises?
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Robert S. Esleeck.

A. No, sir. ~ ‘

Q. Did the co-owner occupy it?

A. No, sir.

Q. Have they questioned the origin of that ﬁre with you, the
company ?

A. No, sir. It was never any question as to the origin.

Q. All right, sir. Now, Mr. Rothenberg, the proof of loss
was filed ?

A. Yes, sir.

Q. And have you made demand for your money.?

A. Yes, sir.

Q. At the time your wife and Mrs. Weinstein bécame own-
ers, the last time, was it through foreclosure proceedings or
not?

A Yes, sir, through foreclosure.
page 19} - Q. Who acted as auctioneer?
‘ A. Mr. Enos. I understood that. I wasn’t there.

Q. You were not at the sale?

A. No, sir.

Mr. Bangel: You weren’t there. You can’t testify. All
right, sir. That is all.

Mr. Green: I have no questions. Stay in the courtroom,
please, sir; don’t leave. I may need you.

Mr. Bangel: I might be puttfing on Mr. Esleeck out of or-
der. I think their contention is that it was a mercantile estab-
lishment. If not I want—

Mr. Green: We stand on the pohcy as written. This is not
a question of reformation.

ROBERT 8. ESLEECK,
called as a witness on behalf of the plalntlffs, and having been
first duly sworn, testified as follows:

Examined by Mr. Bangel:

Q. State your name, please, sir.

A. Robert Esleeck.

Q. Mr. Esleeck, you are eonnected with the City of Ports-
mouth, are younot?

A. Yes, sir.
T Q. In what capacity? :
page 20} A. Assistant License Inspector.

Q. How long have you been so employed?
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. Robert S. Esleeck.

A. It will be nine years in January.
Q. State whether or not it is your duty to go, around and
inspect propertles, particularly mercantile establishments.

A. Ttis, sir.

Q. Are you familiar with the property known, numbered
and designated according to the present system of street num-
bering or at that time as 926 - Tth Street?

A. Yes,sir, I am.
Q. Was that a store or a dwelling?
A. Tt was a dwelling, sir.

Mr. Green: Your Honor, I don’t think that this gentleman
can testify as to that unless he lays some proper foundation
concerning the basis of his knowledge.

Th Court: If he says he knows, I don’t think that would
require any expert knowledge. It is a matter of observation.

Mr. Green: All right. I object to his testimony as being ir-
relevant, too, Your Honor.

The Court I overrule the objection.

Mr. Green: Yes, sir.

Mr. Bangel: The witness is with you.

page 21! CROSS EXAMINATION.

By Mr. Green:

Q. Did you ever go to that property, Mr. Esleeck?

A. Not inside, no sir.

Q. Did you ever 1nspect it inside?

A. Not inside, no, sir. I do remember it being occupied as a
dwelling.

Q. Did you ever go there in 1954 ?

A. 19549 Yes, I am sure. T have been there every year for
the last nine years. I have been past it.

Q. I mean have you ever been in it?

A. Not in it, no, sir; never been inside.

Q. Haveyou been there in 19559

A. Not inside ; never been inside.

Q. Never been inside?

A. No, sir.
Q. So you were going by outside appearance, is that cor-
rect? .

A. Well, T am going by the fact that it is my duty to take
license. T remember 924 very distinetly being a grocery store.
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‘Robert S. Esleeck.
RE-DIRECT EXAMINATION..

By Mr. Bangel:

Q. No license was ever issued for that place as a mercantile
establishment since you were in the department?

A. 926, no, sir.

RE-CROSS EXAMINATION.

By Mr. Green:

Q. Let me ask you this: 926 you say is a grocery store?

A. 924 was a grocery store. It is vacant at this
page 22 } time.

Q. The two buildings are right there together,
are they not?

A. They adjoin each other, yes, sir.

Q. Are they built together?

A. No, sir. Well, there ig nothing in 926 now. At that time
it was two separate buildings, I am sure of that, sir.

Q. Two separate buildings ?

A. It was two separate buildings.

Q. Did you ever know whether 924 was used in conjunction
with 926 in operatlon of a grocery store?

. Not in the last nine years it wasn’t.

A storage room or anything of that type?

. Storeroom?

Yes.

924 has a storage room of its own, I can tell you that. T
have been inside there many times.

Q. What I am talking about is use of 926. You are sure
that—

A. 926 T am positive was a dwelling because I remember
seeing colored children running in and out. The main entrance
is on the side. ]

Q. Was the first floor of that building designed, too, for a

store?
page 23 A. I couldn’t tell you about the inside. The out-
side wasn’t.

Q. You don’t know whether the inside was designed for a
store? -

A. The inside of 9262

Q. Yes.

A. T have never been inside of it. The outside wasn’t de-
signed for a store, I can tell you that.

Q. The outside wasn’t but you have never been inside?

s
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A. T have never been inside.

Mr. Green: That is all.

Mr. Bangel: Thank you, sir.

Mr. Bangel: We rest. :

Mr. Green: Your Honor, I have a motion.

The Court: Gentlemen, take about a ten-minute—

Mr. Bangel: Let me call one other witness while T think
of it. I call Mr. Enos as an adverse witness. Take the stand.

Mr. Green: I object to Mr. Bangel, havmg rested, intro-
ducing additional testimony.

The Court: I overrule the objection.

Mr. Green: Note my exception.

page 24 } FRED G. ENOS,
called by the plaintiffs as an adverse witness, and
having been first duly sworn, testified as follows:

Examined by Mr. Bangel:

Q. State your name, please, sir.

A. Fred G. Enos.

Q. .Mr. Enos, are you the agent for the Glens Falls Insur-
ance Company?

A. Yes, sir.

Q. And as such are you authorized to write policies of in-
surance for that company and receive premiums?

A. Yes, sir.

Q. Is it necessary for you to communicate: with the Glens
Falls Insurance Company to determine whether or not a par-
ticular policy should issue, without issuing that policy?

A. No, sir.

Q. Now, if a person was to apply to you for a policy of fire
insurance covering a dwelling, what kind of policy would you
issue?

Mr. Green Your Honor I abject to that. I believe the only
think that is material here is what happened in this particular
case. And in view of the fact that Mr. Bangel has sued on a
written contract, I believe that the testlmony would also be in-
admissible on that basis. The best evidence of the contract is
the contract. _

Mr. Bangel: We never have gotten a contract.
page 25 } We paid for it, never got it. I want to show what he
would have done, ‘
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A. The contract was delivered as usual to the trustee; not
at all unusual in the insurance industry.

By Mr. Banuel

Q. Mr. Enos, as agent for the Glens Falls Insurance Com-
pany, you are farmhar with the different clauses, provisions
and stipulations in these policies, are you not?

A. Fairly. I am not an expert on it.

Q. Well, it is your duty as insurance agent to know, be fa-
miliar with your policies? Are you not?

A. Right.

Q. Now if you were told to issue a policy of i Insurance on a
dwelling, what kind of policy would you issue?

A. T would have issued in this case we weren’t—wasn’t re-
quested.

Mr. Green: It isn’t a question of what he would do, it is a
question of what he did in this particular case.

The Court: Overruled.

Mr. Green: Exception.

A. That wasn’t the request.

By Mr. Bangel:
. We will get to whether it was or was not the request.
Let s get down to the kind of policy you would issue.
A. Naturally, if T were requested to issue a pol-
page 26 } icy on a dwelling, I would issue one to cover a
dwelling. -
Q. What provision would it have, if any, with respect to a
vacancy ?
A. On a dwelling, none.
Q. Could a dwelling remain unoccupied for any unlimited
period of time and still be covered by a policy?
A. Yes, it could.
And we are dealing now with a pohcy issued by the
Glens Falls Insurance Company?
A. Right.
Q. That is different, however, from a commercial one, is ite
A. Yes. The form is 'different.
Q. The form is different; but a dwelling has no prohibition
against its remammg vacant for any length of time?

A. No, sir.
Q. And even if the property may be vacant for months, if it
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is a dwelling and insured as such, in the event of loss by fire
the policy would be in full force and effect?
A. Right. ‘

Mr.

Bangel: That is all, sir.

CROSS EXAMINATION.

By Mr. Green:

Q. Mr. Enos, under the standard fire pohcy, is it not true

‘ that there is a vacancy provision which provides
page 27 | for forfeiture of the policy when it is vacant or un-

occupied beyond a period of 60 consecutive days?
. That is mercantile or re51dence?
Residence.
. Well, if it is—
And standard policy.
. T am ashamed of myself; I can’t honestly answer that.
In other words, you don 't know?
. Idon’t know.
So in answer to what Mr. Bangel has asked about the va-
cancy—

A. T have always been of the opinion the residence was
covered.

Q. You say you are not an expert on that?

A. No, I am nof,

Q. You don’t know? /

A. No, sir.

Q. So having answered Mr. Bangel’s question with refer-
ence to vacancy, as far as the dwelling is concerned your an-
swer now is that you don’t know whether there is a vacancy
provision?

A. As I said, I am no expert in insurance. I have always
been of the opinion that the residence was covered.

OPOPOFOF

page 28 } RE-DIRECT EAMINATION.

By Mr. Bangel:

Q1 hand you a paper writing which appears to be on
dwelhng and contents, Form No. 131-4, Vlrglma and ask you
if that is not the terms, conditions, provisions and limitations
put in the policy of fire insurance on a dwelling. 1ssued by the
Glens Falls Insurance Company?

A. Thatis for your dwelling; yes, sir. -
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Mr. Bangel: - We offer it in evidence.

By Mr. Bangel:

Q. I ask you if you will, please—

Mr. Green: Your Honor, I object to this. I don’t believe
this endorsement was effecfive until June of 1956.

By Mr. Bangel:
Q. That same endorsement would be on it in 1955, is that
right? This fire took place in 1957.

Mr. Green: That is all right. The policy was written in
1955. ‘

The Court: Written in 1955. How can I say that this is
material? .

The Witness: I would like to throw some light on this, all
these questions.

By Mr. Bangel:
Q. Is the clause any different in that paper writ-
page 29 } ing than it was in 1955; any different, in the clause
provided for in the paper writing I have just
shown you as to vacancy and that which existed prior to 19557

A. Tdon’t know.

Q. As agent for the company, wouldn’t you know?

A. Maybe I am supposed to know but I am honestly answer-
ing T don’t know. -

Q. Would it take you very long to find out for us?

A. Well, I would have to read the policy; probably confer
with my office, who handles the details of the insurance office.

Q. Well, you were agent for that company in 55, were you
not? :

A. T have been agent since ’52 for them.

Q. And you have written many policies since 19527

A. My office has, Mr. Bangel, yes.

Q. Is there anyone in your office who could throw any light
on whether or not there is any difference in the clanse dedling
with vacancy?

A. Yes. I believe I have one but I don’t see where this is
relevant. I think I could throw a lot more light on this without
all these questions. ' ' o

Q. Let’s see if we can’t do it my way.

Mr. Green: I again call for the production of the original
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policy here, on the basis that we are talking about
page 30 } something which is completely irrelevant to the

case that the plaintiff has pled. We have been
sued on a policy of insurance. The policy has never been pro-
duced. We are talking about a dozen different things here.
Admittedly the date is changed, various things have been
changed, and it is just the wildest kind of speculation, Your
Honor, as to what the—

The Court: There is something to what you say, because
there is nothing in this paper here that says that Glens Falls
Insurance Company agrees to insure these people against fire.

The Witness: Only three things here I would like to bring
out. :

Mr. Bangel: TItisin there, Judge.

The Court: Thaven’t seen it.

By Mr. Bangel:

Q. Well, Mr. Enos, was there a policy of fire insurance is-
sued to Mrs. Virginia Weinstein and Mrs. Freda Rothenberg
insuring property numbered 726—

A. 926. \

Q. 926 - 7th Street, against loss by fire to the extent of
$2,5002 :

A. The original policy, Mr. Bangel—

Mr. Green: Let him answer the question.
Mr. Bangel: Let’s answer these questions,

page 31}  A. The original policy was issued and delivered
to Mr. Karp, trustee.

Mr. Bangel: Mr. Karp has been around—

The Witness: I don’t know who that original was—the
endorsements I have made were nothing but title endorse-
ments, that is all they were.

By Mr. Bangel:

Q. You know that Mr. Karp has been to your office trying
to get a copy of this policy, do you not? ’
- A. The copy is the one you have, sir, a memorandum. T
can’t issue another policy. If he has lost his original policy,
that policy has to be cancelled and another one reissued.

. (The reporter- asked the spelling of the name Karp.)
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The Witness: Attorney Leonard Karp, trustee.

By Mr. Bangel:

Q. Well now, let’s see. You were the agent for the Glens
Falls Company? '

A. Yes, sir.

Q. As such agent, did you receive a premium to cover the
property in question?

A. The premiums were paid on these policies, I will say
that. :

Q. Let me finish; maybe we can save some time. Did you

receive the premium for the company, agreéing to
page 32 ! pay in the event of loss by fire $2,500 on the prop-
) ~ erty in question? .

A. The policy—yes, sir, the premiums were paid. There is
no question about the premiums not having been paid.

Q. No question about the premium being paid or that the
company will pay $2,500 to the insured in the event of loss by
fire?
~ A. My answer was, the first part—he has two questions
there. The policy speaks—the premium has been paid, the pol-
icy speaks for itself. It is a contract.

Q. Well, you received on behalf of the company the pre-
mium and you issued the policy? ,

A. A-hum. : .

Q. And that policy provided, among other things, that it
would pay to the named assured $2,500 in the event of loss by

© fire? ' _

A. Right.

Q. Now, based upon that policy the original of which we do
not have—and it has not been offered—did you thereafter

cause to be issued the riders shown here, dated Julv 24, 1957%

A. Yes, sir, I did. The title endorsements; it is all we can—
both title endorsements. ’

Q. Let’s not pass too quickly. That recites that there was a
policy outstanding No. 2115 issued by the Glens Falls Insur-

ance Company which agreed to pay—
page 33} A. Melvin Swain, Henry Rhodes, et als., here.

Q. —$2,500 in the event of loss by fire. And that
was subsequently changed to make it payable to Virginia
Weinstein‘and Freda Rothenberg?

A. Right. -

Q. Am I correct in that?

- A. You are right. :



Supreme Court of Appeals of Virginia

Fred G. Enos.

Q.. What is that property described as being? Mercantile or
dwelling?

A. The title endorsement in error recites the property as a
dwelling, but this is only—

Q. You say in error?

Mr. Green: Let him finish.

" A. This title endorsement becomes part of the original con-
tract which was written as a building and grocery store.

By Mr. Bangel : ' :

Q. Let’s see if T understand. Did you say that there was an
error appearing in that?

A. This does not change anything except the assignment of
interest from Melvin Swain et als. to Virginia Weinstein and
Freda Rothenberg. That is all that piece of paper does.

Q. Would you mind telling me, where does the error appear
in that paper?

A. In the property insured. It recites it as a dwelling.

' Q. Well— :
page 34 }  A. This becomes part and parcel of the original
contract.

Q. Suppose an individual had a piece of property insured
with your company which was a mercantile establishment,
subsequently converted into a dwelling. Would you put a rider
on it making it a dwelling or would you keep it as mercantile?

Mr. Green: Irobjeet to that, again,as not what oceurred—
Mr. Bangel: Ie is an expert.
The Witness: I have so testified, I am no expert.

By Mr. Bangel:
" Q. You are the company’s agent?
A. That doesn’t make me an expert.

Mr. Bangel: If Your Honor please, in fire insurance it is
different from life insurance. In life insurance you have to
bring home notice to the company’s home office. In fire insur-
ance, the local agent is the company for all purposes, in Vir-
ginia. And all knowledge is that of the agent and— '

Mr. Green: I object.

Mr. Bangel: That is true, he is the agent. He occupies the
posttion of the president. He has the right to issue the - policy,
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receive the premium, do everything. He does not
page 35 b have to write up to New York and have it done. I
say T have a legal right to ask these questions.
The Court: Well, T can’t say that you don’t. I will let him
answer it.
Mr. Green: Note my exception.
The Witness: What is the question?

By Mr. Bangel: ' '

Q. All right, Mr. Enos. Let’s assume that you as the
agent for your company had issued a policy of insurance on a
merecantile building which was subsequently converted into a
dwelling. Would you put a rider or endorsement on it the
same as you have there? ‘ ‘

A. T would at the request of my principal, the assured.

Q. The insured?

A. The insured; notify me as his agent it’s been changed
from mercantile to dwelling. '

Q. Would there be any change in the policy save and ex-
cept the endorsement that you now hold in your hand show-
ing it to be— :

A. No. As long as the title is not changed, you are just
changing—you are changing a description in your question.
This was not changing the description, Mr. Bangel; this
was request to change title and title only.

Q. All right, sir. Let’s say that they requested that it be

done, title and description; how would you do it?
page 36}  (Mr. Green rose to object.)

The Witness: I will answer the question. -

The Court: Wait a minute. All right, Mr. Green.

Mr. Green: Your Honor, I just want to show my con-
tinuing objection to this line of testimony concerning what
he would have done under other circumstances than those
existing in the case which is being tried.

By Mr. Bangel:

Q. You understand we are dealing with general practice,
your general practice, do you not? You understand that,
don’t you?

A. Does the judge—

Q. You . understand we are dealing with your general
practice?

A. Yes.
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Q. What you would do?

A. Yes. : '

Q. All right. I will ask you if a person owned a piece of
property— ' S

Mr. Green: Note my exception.

By Mr. Bangel:

Q. —and you acting as the agent for the Glens Falls In-
surance Company issued a policy and thereafter that as-
sured came to you and said, ‘‘Mr. Enos, we have converted

this . building, we have changed it to a dwelling
page 37 } and the name of the owner of this property is

someone else,”” how would you change it on your
policy?

A. T would show the change from the mercantile to dwell-
ing, or dwelling to mercantile, and change the title.

Q. Where would it differ from the one that you have in
your hand showing the change in this property from—

A. Mr. Bangel, T contend that this request of my office
was nothing more than title endorsement which is so marked
at the top, title endorsement.

The Court: That is not responsive to the question, Mr.
Enos. He is asking you what type, what form of endorse-
ment would you put on there to change from mercantile to
dwelling.

Mr. Bangel: And the name of the person,

A. Now, I don’t know the form number. I can’t answer
that.

By Mr. Bangel:

Q. Would it be different from the one that you have in
your hands?

A. No. It would be very similar to this. I don’t know
whether that form would be the same or not. _

Q. Well, do you know of any paper writing that you would
issue actlng as agent for your company and given to you
by the—
’ A. There would be an endorsement issued from
page 38 } my office.

Q. Would it be the same as that endorsement
you have there?

A. T am not sure it would be exactly the same as this. It
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would be an endorsement of some type. I can’t keep up with
forms of insurance, I will tell you that.

Q. Do you know any difference from what you have there?
You testified a moment ago it would be the same as what
you have there. Do you want to change that?

A. You have got me rather confused, I will be honest.

Q. Who signed that endorsement showing that?

A. T signed it.

Q. That is your name?

A. That is right. ,

Q. Tt shows the property being a dwelling and shows the
ownership being— ‘ .

A. —being changed from Melvin Swain, et als.,, to Vir-
ginia Weinstein and Freda Rothenberg.

Q. All right. Now, you take the prior endorsement, the
endorsement before that; what does it show, mercantile or
dwelling, the one immediately preceding it?

Mr. Green: Your Honor, let me state at this time that
my position in this case is that the recovery has' to be gov-
erned by the policy which Mr. Bangel sued on. I object
to any testimony which would come in to alter the terms

of that agreement, under the parol evidence rule.
page 39 } The documents which Mr. Bangel has introduced

speak for themselves. This line of testimony that
he is going into I submit is improper under the parol evi-
dence rule and it is also irrelevant to the questions before
the Court at this time.

The Court: I think his point is well taken, Mr. Bangel.
This court is going to have to be governed by what was
actually issued. It is not a question of what would be issued
under any other circumstances. :

Mr. Bangel: Your Honor understands that our position
is briefly this: We have never seen any original policy.
That has been testified to today. We say that if any policy
has ever been issued, it was never issued to my clients. We
maintain that the only paper writing which they received
is the paper writing he now has in his hands, marked Exhibit
1 by this Court. . S

The Court:  Which refers to a certain numbered policy
issued with all the provisions incorporated in it.

Mr. Bangel: All right, sir. There is a standard policy
in Virginia. Mr. Enos has testified to that. Let’s assume
the policy was lost; we don’t know that it was ever issued;
say it was issued and lost; we still have to have a way of
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proving it. That is the only way we could prove it, just the
way we are doing it. It was never contended that

page 40} if the policy was.lost, there could be no suit on’
it

The Court: I sustain the objection to the question. You
have a right to call for the policy as it was originally is-
sued. . R o

Mr. Bange: We are not bound by what they say was
originally issued. . S

The Court: This paper here refers to a certain num-
bered policy issued at a certain time of which a copy is in.the
possession of the insurance company. You have the right
to call for that copy. If there is any question about whether
that is a copy or not, you can go into that. But that con-
stitutes a contract and the Court is ruling that as a matter
of law, because the Court has to construe what the contract
is.

Mr. Bangel: We save the point,

By Mr. Bangel: v
Q} Mr. Enos, do you have a copy of the original policy of

Insurance ? , :

A, All—

Mr. Green: I can stipulate if you.want.

A. All my office has, Mr. Bangel, is what is known as the
*‘Daily,”” and, of course, that does not take in all the fine
print that was in the original. We can’t—we can reconstruct
an original from it—original policy.

Q. You mean then you would have to depend
page 41 } upon memory as to what it was in order to re- |
construct 1t? |

|

A. No, sir.

Q. What?

A. No, sir.

Q. You would have to reconstruct? You don’t have any
copy of it? *

A. T have a ‘‘Daily”’ in my file for the property.

Q. Would your ‘“Daily’’ show whether or not this policy
was issued by you as the agent for the Glens Falls Insurance
Company? :

A. Yes, sir. o 4
Q. Would it show the name of the assured?
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A. Yes, sir. '

Q. Would it show the amount of insurance 1ssued°l
A. Yes, sir.

Q. Would it show the paper?

A. The standard form?

Q. Standard form.

A. Yes.

Q. I hand you this paper rlght here and ask you if this
is the standard form that was in existence when this policy
was—

A. T would rather go from that because of that recon-
struction. I am not familiar enough with these forms to say

that is it or not but I have one over here that has

page 42 } been reconstructed.

Mr. Bangel: If Your Honor please, I have called him as
an adverse witness. He is here in court. I ask that he be

required—

By Mr. Bangel:
Q. Would it take you very long to get a true copv“?

A. T have it, sir.
Mr. Green: He has it right here.
A. I brought it in court.

‘Mr. Green: I have it right here. I am talking about the
policy as written. . '

The Witness: There is_the ““Daily.”

Mr. Green: There is the “Paily’’ right there.

The Witness: There is the ‘‘Daily’’ from my files.

Mr. Green: And it refers to the form which was in use,
right there: ‘‘Subject to bureau form 115-3.” ‘

The Witness: That is right from my file, my ofﬁce I.
don’t have to go down get 1t I brought it Wlth me.

By Mr. Bangel: _
Q I am asklng you this: If you were requested to issue
a policy, fire insurance policy on a dwelling, would you
write it on Form 115-3 or Form 131-4%
A. T do not know. My office handles that.

Mr. Green: I object.
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The Court: T sustain the objection. It is a
page 43 } question of what he did write it on, what is the con-
tract, not what he would write on today or yester-
day or some other time, but what he did write it on.
Mr. Bangel: Would Your Honor hear us in chambers?
The Court: Yes, sir.

(In the judge’s chambers, in the absence of the jury, the
following occurred:)

Mr. Bangel: In order that Your Honor might know what
has taken place and not be completely in the dark as to
what I am trying to establish, I want to make this statement:
Under the law, Mr. Enos is the company so far as the writ-
ing, receiving a premium and delivering the policies. If a
person goes to the agent of the company-—speaking about
fire insurance agent—and says, ‘‘I want a policy of fire in-
surance on a dwelling numbered a certain number,”’ and
pays the premium, he is entitled to a standard form policy
issued by that company which deals with a dwelling and which
states all the terms, conditions, provisions, limitations of a
fire insurance policy issued by that company on a dwelling.
Now, apparently, from this evidence, it is clear to the Court—
it is to everyone else—that there has been an error made
by the agent. Here is what happened. Instead of the agent

going ahead—from what I can gather—instead
page 44 } of the agent going ahead and writing the policy

on the standard form of policy No. 131-4, which
permist unlimited vacancy, someone in his office had put in
the policy there a mercantile establishment, which limits it
to 90 days. That is what I was told by Mr. Enos when I
talked to him about this thing. I said, ‘“Well, how can you
do that, put that on when right in front of you shows that the
man ordered a dwelling policy?”” Well, if it had been a
dwelling policy, the clauses would have provided for un-
limited vacancy.

The Court: If what you contend is true, you are in the
wrong forum. You have to ask for a revision of the con-
tract. Your suit is on the contract as it stands.

Mr. Bangel: Your Honor hasn’t let me finish.

The Court: All right.

Mr. Bangel: They gave us the policy; when I say
“policy’’: the memorandum of insurance. I brought a suit
on it. Now Mr. Green says, ‘‘But let me get in the record
here that we issued on another form.’’
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Mr. Green: All I want to see is the policy you brought
suit on. Co-

The Court: You couldn’t sue on the memorandum. You
have to sue on the entire contract and you have to sue on the
contract as it stands. If the paper doesn’t express the

actual agreement of the parties, you have got to
page 45 } reform in chancery.

(After further argument by counsel, Mr. Bangel made an
offer of proof and the following occurred :) :

The Court: I am not going to be in a position of letting
the jury hear evidence that I am going to exclude. I am
going to give you the opportunity to put your evidence in the
record here. .

Mr. Green: Let the record show that I have called for the
production of the original policy which Mr. Bangel brought
his suit on and that I object to any evidence aside from the
policy as to what the terms and conditions of that policy
were, under the parol evidence rule.

The Court: Go ahead, call Mr. Blachman. I am sustaining
his objection. )

Mr. Bangel: And we save the point, if Your Honor please,
on the ground that we maintain that we have to show, where
we do not have the policy ourselves and none has been de-
livered so far as we know other than the paper writing we
offered in evidence, we have a right to show what the policy
would be, having paid the premiums.

page 46 } JULIAN M. BLACHMAN,

called as a witness on behalf of the plaintiffs,
and having been first duly sworn, testified as follows: (In
chambers)

Examined by Mr. Bangel:

Q. State your name, please, sir.

A. Julian M. Blachman. '

Q. Mr. Blachman, you are engaged in the fire insurance
business, are you?

A. Yes, sir.

Q. And you have been so engaged for how long?

A. Around 30 odd years.

Mr. Green: T will stipulate Mr. Blachman’s qualifications.
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By Mr. Bangel: _ ‘

Q. Now, where an owner of a building goes to the agent
of the fire insurance company for the purpose of obtaining a
fire insurance policy on a dwelling, what is the standard
Virginia form for the dwelling?

A. Today it would be 131-4. _

Q. I hand you what purports to be Form No. 131-4, Vir-
ginia, and ask you whether that is the standard?

A. That is it. That is the one on the policy written to-
day.

Mr. Green: I want the record to show that this is in the
form of an offer of proof.
‘page 47+  The Court: Yes. I will mark this P-X-1.

(The document referred to was marked P-X-1.)

By Mr. Bangel:

Q. Is this refused exhibit, P-X-1, a standard form that is
attached to policies of fire insurance issued on residences in
the state of Virginia?

A. Yes, sir. .

Q. You said something about its being one that would be
placed on it as of now. How about any fime during the year
19552 - '

A. Well, at that time it was 131-3. This was amended on
June—in June ’56.

Q. Prior to amendment, was there any change in the forms
as to the unoccupied or vacancy limit?

A. No, sir.

Q. Would the policy issued on a dwelling in the years 1954
and 1955 have this provision: ‘‘Perniission granted (a) For
other insurance (b) For such use of premises as is usual or
incidental to the described occupancy (¢) To be unoccupied
or vacant without limit of time, and, (d) To make alterations,
additions and repairs and to complete structures in course of
construction, and this policy (so far as it applies to building)
covers all lumber and materials on the premises or adjacent
thereto.”’

A. That was not changed, no, sir.
page 48} Q. And that has been in force prior to the year
1955 and until the present time?
A. That is right, sir.
Q. When a policy is issued by the agent, Mr. Blachman,
" he places the forms thereon which conform with the use of
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the property whether it be a dwelling or a mercantile es-
tablishment‘?

A. Yes, sir.

Q. Is that correct?

A In effect at that time, the forms in effect at that time.

Q. And in the year 1955 a policy of fire insurance applied
for, for a dwelling, would if issued properly by the agent
contain the form that you have just referred to?

A. It would contain a form No. 131 which would have had
this same provision in it but it would have been No. 131-3

- because there were some changes made in the form in June

of 1956 but not relating to the particular question. There
was no change in the particular question. The changes,
Judge, made in that form were on the reverse side, in the
extended coverage. They were limited by the State where
formerly there was no deductible; in case of a damage by
windstorm they put into the form a fifty-dollar deductible
for windstorm and it was changed at that time in June ’56
but that only applied to the extended coverage which is on—
sometimes people don’t even have that in their policies. It
is optional whether or not you do that.
page 49} Q. That is the change that was made in the new

form?
A. Yes.
CROSS EXAMINATION .

By Mr. Green:

Q. Mr. Blachman, if a policy had been written the subject
bureau form 115-3 would have been a mercantile form, would
it not? :

A. That is right.

Q. And that mer cantile form provides for a forfeiture of
insurance in the event that the premises are vacant and un-
occupied for a period in excess of 90 days?

A. That is true.

RE-DIRECT EXAMINATION,
By Mr. Bangel:
Q. Mr. Blachman, would the Form 115—what was that?
A. 115. .
Mr. Green: 3.

A. 1153
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By Mr. Bangel:

Q. Would that be put on a policy of fire insurance issued in
this state on a dwelling?
- A. No, sir.

RE-CROSS EXAMINATION.

By Mr. Green:
‘page 50} Q. It would be put on a policy, though, that was
issued for a grocery store, would it not?
A. Yes. :

Mr. Green: Thank you, Mr. Blachman.

The Court: Is there anybody else you want to put on?

Mr. Bangel: That is all.

Mr. Green: I move the Court to strike the plaintiff’s evi-
dence in this case on the ground that it failed to carry the
burden of proof incumbent upon them-—

Mr. Bangel: May I go back? Your Honor is sustaining
the motion to strike out that evidence, not allow that ev1dence
to go in, is that right?

The Court: That is right. That was stated in the be-
ginning.

Mr. Bangel: We want to except to the Court’s refusal
to allow the evidence of Mr. Blachman to be heard in this’
case and we except to the Court’s exclusion.

Mr. Green: Your Honor, I move the Court to strike the
plaintiff’s evidence on the ground that they have failed to
prove the policy provisions. They have brought suit on a
written contract of insurance as alleged in the motion for
judgment. They have failed to prove the provisions of that

policy. And on the pasis of Your Honor having
page 51 } sustained the objection to the introduction of
parol testimony to vary the terms of the policy
as written, I move the Court to strike the eVldence
" The Court: I sustain the motion.
Mr. Bangel: We save the point.

(Back in the courtroom, in the presence of the jury, the
following occurred:)

The Court: Gentlemen of the jury, the Court tells you
as a matter of law that there is no evidence before you on
which a verdict for the plaintiff could be sustained in this
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case, so I am going to ask.that you retire, appoint a fore-
man and return a verdiet; you will find for the defendant.

(The jury retired to consider their verdict, but returned
to make the following inquiry of the Court:)

The Foreman: Judge, some of the jurymen didn’t under-
stand your last statement you made.

The Court: Well, gentlemen, I will go into it a little bit
further. You see, the plaintiff has the burden of proving
his case in order to recover. The plaintiff has completed
putting on of his evidence and because of matters of law with
which you are not concerned, the Court has ruled that he
has not as a matter of law established such a case as would

' enable the jury to bring in a verdict for the plain-

page 52 | tiff. Consequently, there is nothing to do except to
find for the defendant. Does that make it clear?

It is rather an involved proposition, one that we deal with
every day but you gentlemen who are only exposed to this
thing every once in so often might find it a little on the side
of beating around the bush, you might say. But that is the
situation. The jury only has to decide when there is an issue
of fact to be determined as to which side you believe, one
as against the other. But for technical reasons as a matter
of law if on the evidence that has been presented the jury
brought in a verdiet in favor of the plaintiff, the Court
would have to set it aside and enter up judgment for the
defendant. So having struck all of the evidence, there is no
evidence before you on which you could find a verdict for the
plaintiff. So I will ask you to retire and find accordingly.

(The jury retired to consider their verdiet.)

Mr. Bangel: If Your Honor please, I desire to object and
except to the Court’s ruling and instructing the jury that
they must return a verdiet for the defendant, on the ground
that it is contrary to the statute in Virginia which prohibits
the Court instructing the jury to return a verdiet for the
defendant, and for the further reason that we say the evi-
dence does not warrant the Court’s instructing the jury to
return a verdict for the defendant.

(The jury returned with the following: ‘‘We,
page 53 } the jury, find for the defendant.’’)

Mr. Bangel: If Your Honor please, I move to sét aside the
jury verdict as being contrary to the law and the evidence
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and for errors .that occurred during the trial of the case.

The Court: We will continue the motion generally until
the record is written up.

A Copy—Teste :

- H. G. TURNER, Clerk.
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