


IN THE 

Supreme . Court of ~peals of Virginia 
AT RICHMOND 

Record No. 5110 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on 
Wednesday the 25th day of November, 1959. 

WALLACE PARKER WADE, Plaintiff in Error, 

against 

COMMON"\\TEALTH OF VIRGINIA, Defendant m Error. 

F'rom the Circuit Court ,of Augusta County 

Upon the petition of Wallace Parker Wade a ir.rit of error 
a.nd supe1·sedeas is awarded him to a judgment rendered by 
the Circuit Court of Augusta County on the 3rd day ·of June, 
1959, in a prosecution by the Commonwealth a.gainst the said 
petiti,oner for a. felony; hut said su,persedeas, hovvever, is not 
to operate to discharge the petitioner from custody, if in 
custody, or to release his bond if out on bail. ' 
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RECORD 

• • • • • 
page 5 r 

• • • • • 
The Jurors of the Commonwealth of Virginia in and for 

the body of the County ·of Augusta and now attending the 
said Court, UPON THEIR OATH PRESENT1

, that on or 
about the 20th day ·of April in the year One Thousand Nine 
Hundred Fifty~seven in the said County -w,.allace Parker 
\Vade, on what is known as U. S. Route 250, 'between Staunton 
and \~Taynesboro, in the County aforesaid, by the wanton 
and reckless ·operation of an automobile, feloniously and un
lawfully did -kill and slay one Fred Melvin Dickerson against 
the peace .and dignity of the Commonwealth of Virginia. 

And the Jurors aforesaid upon their oaths aforesaid, do 
further present, that on the day of in the 
year One Thousand Nine Hundred in the said County 
a~a:inst the peace and dignity of the Oommomvealth ·of Vir
g1ma. 

This indictment is found on the testimony of H. H. Collier, 
J. vV. Smoot, Edward H. Furr. 

Witnesses sworn in Court and sent before the Grand Jury 
to testify. 

RUDOLPH L. SHA VER, Clerk. 

(on back) 

Indictment For Felony-Manslaughter. 

A True Bill. 

. ............... , Foreman . 

• • • • • 

page 14 r INSTRUCTION 1. 

The Court instructs the jury that it may find any ·one ,c)f 
the three following verdicts : 

(1) "That the defendant is guilty -of involuntaty man
slaughter as charged in the indictment.'' Involuntary man
slaughter as related to this case means the killing of one 

' 
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violation of traffic laws, a.re not, alone and without more, 
sufficient to oonstitute ~such criminal negligence. 

By such criminal negligence is meant that the act or acts 
constituting same, whether of commission or omission, were 
done recklessly and in a manner so greatly negligent and 
deserving of blame as to indicate on the. part of the offender 
an utter indifference to consequence.s and the safety ·of others, 
and were done under circumstances reasonably calculated to 
produce personal injury to another or which ma.de it not 
improbable that such injury would be occasioned, and of 
which circumstances and probable result of his acts the of
fender knew or was charged with knowledge. 

WM. S. M. 

page 16 ~ INSTRUCTION 2-A. 

The Court instructs the jury that if they believe from the 
evidence beyond a reasonable doubt, ea.ch and all of the fol
lowing three things, then they should find the accused guilty 
of involuntary manslaughter as charged, namely: 

(a) that the accused was opera.ting the motor vehicle men
tioned in the evidence at the time a:nd place of the accident 
therein mentioned: and 

(b) that he was guilty of crimi11al negligence in the light 
of instruction No. 2, in the manner in which he the11 and there 
ope.rated same : 

(c) that such criminal negligence on his part, if any, was 
either the sole or a contributing proximate and efficient. cause 
of said accident and death of the deceased. 

On the other hand, if the jury should not believe from the 
evidence beyond a reasonable doubt any one or more of the 
three things designated above as items (a), (b), and ( c), then 
the jury should find the accused not guilty of involuntary 
ma.nsla.ugh ter. 

WM. S. M. 

page 17 ~ INST.RUCTION 3. 

The jury a.re instructed that it is the duty of the jury to 
·consider a.ll the evidence with great ca.re and caution in an 
earne·st effort to do :iustice between the Commonwealth and 
the defendant., and if the jury a.re satisfied from the evi
dence bevond a. reasonable doubt that the accused be guilty 
of the offense charged in the indictment, and that no reason-
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accidentally, contrary to the intention of the defendant, 
through and by means of criminal negligence. The punish
ment for involuntary manslaughter is confinement in the 
penitentiary for not less than one nor more than five years; 
or, in the discretion ,of the jury, by a fine not exceeding $1,-
000.00, 'Or confinement in jail not exceeding one year, or both. 
Conviction of involuntary manslaughter makes it manda
tory that the Commissioner of Motor Vehicles revoke the 
license ,of the defendant to operate a motor vehicle. 

(2) "That the defendant is guilty of reckless driving as 
charged in the indictment.'' Reckless driving is defined as 
follows: 

Irrespective of maximum speed limits, any person who 
drives a vehicle upon a highway recklessly or at a speed 
or in a manner so as to endanger life, limb or property of 
any person shall be guilty of reckless driving; provided, 
however, that the driving of a motor vehicle in violation of 
the speed limit shall not, of itself, constitute reckless driving, 
unless the speed exceeds 75 miles per hour. The punish
ment for reckless driving is confinement in jail not exceeding 
twelve months or a fine not exceeding $500.00, or both. And 
the jury may in addition recommend susnension of the de
fendant's operator's permit for a period of not less than 
10 days or more than six months. 

(3) "That the defendant is not guilty as charged in the 
indictment.'' 

WM. S. M. 

page 15 r INSTRUCTION 2. 

The Court instructs the jury that criminal nedigence is in 
this case an essential element of the offense of invol11ntarv 
manslaughter, and in the absence thereof there can hr, n~ 
conviction for that offense. And with regard to the criminal 
negligence and grade thereof that is essential in this case, 
the Court further instructs the jury as follo-ws, namely: 

Such criminal negligence is something less than that vrade 
or character of negligenc.e that imports malice or from which 
malice may be properly inferred; but it is something more 
than mere inadvertence, misadventure, ordinary neirlii:?:ence 
which is the failure to use ordinarv c"lre, or mere violation 
of traffic laws enacted for the regulation, r.ontrol or safetv 
of vehicles or persons using the public streets; for mere 
inadvertence, misadventure, ordinary negligence, or the mere 



6 Supreme Court of Appeals of Virginia 

abiding conviction of the truth of the charge, you are satis-,,,.... 
fied beyond a reasonable doubt. 

I 

WM. S. M:. 

page 21 ~ INSTRUCTION. 8. 

The Court instructs the jury that the credibility of the 
Witnesses is a question exclusively for the jury, and the law 
is that, where a number of witnesses testify, directly oppo
site to each other, the jury has the right to determine from 
the appearance of the witnesses on the stand, their manner 
of testifying, and their apparent candor and fairness, their 
relationship, their interest, if any is shown, their means of 
information, their apparent intelligence or lack of intelli
gence, and from all the other surrounding circumstances 
appearing on the trial, which witnesses are more worthy of 
credit, and to give credit aooordingly. 

WM. S. M. 

page 22 ~ INSTRUCTION 5. 

The Court instructs the jury that you can and should draw 
reasonable inference from the facts proven. A verdict of 
guilty may be found entirely on circumstantial evidence, if 
such evidence shows the guilt of the def enda:nt, ·w a.llace 
Parker Wade, beyond a reasonable doubt. 

"Note: Instruction 5 & 6. consolidated and given as In
struction 5. '' 

WM:. S. M. 

. page 23 ~ INSTRUCTION 6 . 

~ Ga:a-Pt· ~H:stirHets the 31H?' -th-&.t circumstantial evidm1ce 
is lega.l, and is not only competent but is sometimes the 
only mode of proof, amd if it is of such a character as to 
exclude every reasonable hypothesis, othe.r than that the 
defendant is guilty, it is entitled to the same weight as 
direct testimony. 

pa e 24 ~ INSTRUCTION 6. 

he Court instructs the jury that if a blood test was 
de at the request of the defendant within two hours of his 1) 

arrest, and the blood test shows at that time 0.15 per cent 
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able hypothesis is or explanation can be found or given upon 
the whole evidence in the case 0onsistent with the innocence 
of the accused, and at the same time consistent with the facts 
proved, they ought to find him guilty. 

WM. S.M. 

page 18 ~ INSTRUCTION 5. 

The Court instructs the jury that you can a:nd should draw 
reasonable inference from the facts proven. Circumstantial 
evidence is legal, and is not only competent but is sometimes 
the only mode of proof, and if it is of such a character as 
to exclude every reasonable hypothesis, other than that the 
defendant is guilty, it is entitled to the same weight as direct 
testimony. A verdict of guilty may be found on circum
stantial evidence alone, if such evidence shows the guilt of 
the defendant, "\Vallace Parker Wade, beyond a reasonable 
doubt. ' 

WM. S. M. 

page 19 ~ INSTRUCTION 6. 

The Court instructs the jury that if a blood test wa,s made 
at the request of the defendant, and the test shows at that 
time 0.15 per cent or more by weight of alcohol in the ac
cused's blood, it shall be presumed that the accused was 
under the influence of alcoholic intoxicants, but this· pre
sumption can he refut~d or rebutted and such evidence shall 
be considered along with all ,other evidence in the 'case. 

WM. S.M. 

page 20 ~ INSTRUCTION 7. 

The Court instructs the jury, 'as a matter of law, that in 
considering the case the jury are not to go beyond the evi
dence to hunt up doubts, nor must they entertain such doubts 
as are merely fanciful or conjectural. A doubt, to justify an 
acquittal, must be reasonable doubt, and it must arise from 
a candid and impartial investigation of all the evidence in 
the case, and unless it is such that, were the same kind of 
doubt interposed in the gTaver transactions of life, it would 
cause a reasonable and prudent man to hesitate and pause, it 
is insufficient to authorize a verdict of not guilty. If, after 
considering all the evidence, you can say that you have an 
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less driving is confinement in jail not exceeding twelve months 
or a fine not exceeding $500.00, or both. And the jury may in 
addition recommend suspension of the defendant's operator's 
permit for a period of not less than 10 days or more than 6 
months. 

(3) "That the defendant is not guilty as charged in the 
indictment.'' 

Given as amended. 

WM. S. M. 

page 27 ~ INSTRUCTION NO. B. 

The Court instructs the jury that in this case no burden 
whatsoever rests on the accused, to establish his innocence; 
on the contrary, the whole burden of proof, which never 
shifts, rests on the Commonwealth throughout the entire 
case, to prove to the jury by competent, clear and convincing 
legal evidence, beyond every rea:sonable doubt, that he is 
guilty as charged. Nothing is to be presumed or taken by 
implication against him. No suspicion of guilt, however 
strong, is ever sufficient to convict. No mere preponderance 
of the evidence will suffice as in the trial of a civil case. It 
is not sufficient that the jury may believe his guilt probable, 
or that he is more probably guilty than innocent, for in law 
no degree of mere probable guilt, however grave or strong, 
will authorize a conviction; nor can he be convicted upon 
proof of facts consistent with guilt, unless such facts are 
also inconsistent with his innocence and actually exclude 
every reasonable hypothesis or theory which is consistent 
with his innocence. 

If, therefore, the evidence discloses any reasonable hypo
thesis or theory of innocence, or if for any reason, the evi
dence or lack of evidence fails to establish the defendants 
guilt, beyond a reasonable doubt, it is their duty to find him 
not guilty. 

Refused as tendered but given as amended. 

WM. S.M. 

page 28 ~ INSTRUCTION NO. C. 

The Court instructs the jury that if from a fair and im
partial consideration of all the evidence in this case, there 
a.rises in the mind of the jury a doubt of such nature and 
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or more. by weight of alcohol in the accused's blood, it shall 
~urned that the accused was under the influence of 

alcoholic intoxicants, but this presumption can be .refuted or 
rebutted and such evidence shall be considered along with 
all other evidence in the case. ' 

Refused as tendered but given as amended. 

-WM. S. M. 

page 25 ~ INSTRUCTION 6. 

{ 

The Court instructs the jury that if a blood test was made 
at the request of the defendant within two hours -of his ar-
rest, abnd th~ bloofd t

1
esthslh?wshat that hd'mebo1.15dp~tr c

1
en

1
t
11

or L-
more y weight o a co o in t e accuse 's · -oo , i s m Je 
presumed that the accused was unde.r the i;nfluence of alco
holic intoxicants. 

page 26 ~ INSTRUCTION 1. 

The Court instructs the Jury that it may find any one of 
the three following verdicts : 

(1) "That the defendant is guilty of involuntary man
slaughter as charged in the indictment." Involuntary man
slaughter as related to this case means the killing of one 
accidently, contrary to the intention of the defendant, throwzh 
and by means of criminal negligence. The punishment for 
involuntary manslaughter is confinement in the penitentiarv 
for not less than one nor more than five years; or, in the 
discretion of the iury, by a fine not exceeding $1,000.00. or 
confinement in jail not exceeding one year, or both. Con
viction of involuntary manslaughter makes it mandatory 
that the Commissioner of Motor Vehicles revoke the license 
of the defendant to operate a motor vehicle. 

(2) "That the defendant is guilty of reckless driving as 
charged in the indictment." Reckless driving is defined as 
follows: 

Irrespective of maximum speed limits, any person who 
. drives a vehicle upon a highway recklessly o.r at a speed or in 
a manner so as to endanger life, limb or property of anv 
person shall be guilty of reckless driving; provided, however. 
that the driving of a motor vehicle in violation of the speed 
limit shall not, of itself, constitute reckless driving unless the 
speed exceeds 75 miles per hour. The punishment for reek-
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'\\rill authorize a conviction; nor can he be convicted upon 
proof of facts consistent with guilt, unless such facts are 
also inconsistent with his innocence and actually exclude 
every reasonable hypothesis or theory which is consistent 
with his innocence. 

If, therefore, the evidence discloses any reasonable 
hypothesis or theory of innocence, or if f.or any reason, the 
evidence or lack of evidence fails to establish the defendant's 
guilt beyond a reasonable doubt, it is their duty to find him 
not guilty. 

w·J\'L S. M. 

page 31 r INSTRUCTION NO. C. 

The Court instructs the jury that if from a fair and im
partial consideration of all the evidence in this case, there 
a.rises in the mind of the jury a doubt of such nature and 
character that if the saime kind of doubt were interposed in 
the graver transactions of life, it would cause a reasonable 
aJ1d prudent man to hesitate and pause, then t]ie jury is not 
satisfied beyond a reasonable doubt of the guilt ·of the ac
cused and it is their duty to find him not guilty, since a ver
dict of "not guilty" means no more than that the guilt of the 
accused, if any, has not been established beyond a. reasonable 
doubt. 

WM. S. M. 

page 32 r INSTRUCTION NO. G. 

The Court instructs the jury that it js unlawful for a bus 
or any part thereof to be stopped on the traveled or paved 
portion of the highway to take on or discharge· passengers, 
unless the opera.tor cannot leave the traveled portion· of the 
highway in safety; and if the jury believes from the evidence 
that the bus driver was attempting to stop in violation of 
this requirement and that such attempt, either solely or in 
conjunction with negligence on the part of the driver of the 
"Wade automobile, ca.used the accident, they shall find a. ver
dict of not guilty unless they also believe, beyond a reason
able doubt, that Wallace Wade was the driver of his a.nto
mobile at the time of the accident and that he was guilty 
of such gross and culpable negligence as to a.mount to a 
wanton disregard of humanJif e. 

WM. S. M. 
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character that if the same kind of doubt were interposed in 
the graver transactions of life, it would cause a reasona.ble 
and prudent man to hesitate and pause, then the jury is not 
satisfied beyond a reasonable doubt of the guilt of the ac
cused and it is their duty to find him not guilty, since a 
verdict of ''not guilty" means no more than that the guilt 
of the accused, if any, has not been established beyond a 
reasonable doubt. 

Refused as tendered but given as amended. 

WM. S.M. 

page 29 ~ INSTRUCTION NO. A. 

The Court instructs the' jury that the accused, Wallace 
Parker Wade, enters upon his trial accompanied by a con
tinuing presumption of innocence, which is not a mere form 
or sham to be disregarded by the jury at pleasure. On the 
contrary, this presumption of innocence is an essential and 
substantial part of the law of this Commonwealth. It goes 
with him and applies throughout the entire trial and at every 
stage thereof, and it is the duty of the jury to give hirrrn the 
full benefit thereof, and give due consideration and weight 
thereto not only through the taking of the evidence, but also 
during their deliberations and until they have arrived at an 
unanimous verdict. In doubtful cases this presumption of 
innocence is of itself sufficient to turn the scales in favor of 
the accused and require a verdict of not guilty. 

WM. S.M. 

page 30 ~ INSTRUCTION NO. B. 

The Court instructs the jury that in this case no burden 
whatsoever rests ·on the accused, to establish his innocence; 
on the contrary, the whole burden of proof, which ·never 
shifts, rests on the Commonwealth throughout the entire 
case, to prove to the jury by competent, clear and convincing 
legal evidence, beyond every reasonable doubt, that he is 
guilty as charged. Nothing is to be presumed or taken by 
implication against him. No suspicion of guilt, however 
strong, is ever sufficient. to convict. No mere preponderance 
of the evidence will suffice as in the trial of a civil case. It 
is not sufficient that the jury may believe his guilt probable, 
or that he is more probably guilty than innocent, for in law 
no degree of mere probable guilt, however grave or strong, 
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ity to result from negligence, it must necessarily be. reckless 
or wanton and of such a character as to show disregard of 
the safety of others under circumstances likely to cause in
jury or death; unless the jury believe beyond all reasonable 
doubt that Wallace Parker Wade is guilty of gross and 
culpable negligence with a callous disregard for human life, 
then they should find the defendant, Wallace Parker Wade, 
not guilty. 

Refused. 

·wM. S. M. 

page 36 ~ INSTRUCTION NO. E. 

The Court instructs the jury that if, after hearing all the 
evidence in this case, they have a reasonable doubt as to 
whether Wallace Wade. or Fred Dickerson was driving the 
Wade automobile at the time of the accident in which Fred 
Dickerson lost his life, they shall find a verdict of not guilty 
in this case. 

Refused. 

WM. S. M . 

• • • • • 
page 38 ~ Virginia: 

In the Circuit Court of Augusta County, September 25, 
19o/·t 

• • • • • 
This day again came the Attorney for the Commonwealth 

and the accused, Walla.ce Parker Wade, appeared in Court in 
person, according to the conditions of his recognizance, and 
came also Humes J. Franklin and Wayt B. Timberlake, Jr., 
Attorneys for the accused, a.nd the jury shown on September 
23rd to try this case appeared in Court pursuant to its ad
journment, and after receiving the instructions of the Court 
and hearing the arguments of counsel, retired to its room 
to consider of a verdict, and after some time returned into 
Court and rendered the following verdict, to-wit: "We the 
jury find the defendant guilty as charged of Involuntary 
Manslaughter and fix his punishment at two years in the 
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page 33 ~ INSTRUCTION NO. H. 

The Court instructs the jury that the· average stopping 
distance of an automobile with four wheel brakes applied, 
traveling at the following speeds, is as follows: 

Speed 
35 
45 
55 
65 

page 34 r 

Stopping Distance 
63 ft. 

104 ft. 
155 ft. 
217 ft. 

INSTRUCTION 4. 

WM. S. M. 

The Court instructs the jury that if they believe beyond a 
reasonable doubt that at the time and place of the accident 
mentioned in the evidence, the defendant was recklessly, neg
ligently, and carelessly driving an automobile, and that such 
recklessness, negligence and carelessness was so gross and1 

culpable as to indicate a callous disregard of human life and 
of the pr1obable consequences of his act and resulted in the 
death of the deceased, Fred Melvin Dickerson, then they 
should find the defendant guilty of involuntary manslaughter 
as charged. 

Refused. 

WM. S. M. 

page 35 r INSTRUCTION NO. D. 

The Court instructs the jury that the gist of the crime, 
charged against the defendant is criminal negligence; by 
the term criminal negligence is meant not simply such negli
gence as might be the foundation of a suit for damages by the 
person injured or by his personal representative if killed, 
but something more than that; in order to be criminal negli
gence, as distinguished from such neglig-ence as is necessary 
for a civil damage action, it must be shown that the negli
gence of the accused was gross a.nd culpable negligence; 
culpable and gross negligence is that which indicated a callous 
disregard of human life and of the probable consequence of 
his act; ~.minal liability cannot be redicated u o ry 
a.ct carelessly performed merely because such carlessness re
sults in the death of another, but in order for criminal liabil-
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dered that the execution of the sentence imposed by this 
judgment be, and the same hereby is, suspended 

page 40 ~ for a period of ninety (90) days from this date, in 
order that the said accused may apply to the Su

preme Court of Appeals of Virginia for a writ of error and 
swpersedeas, if they be so advised. 

WM. S. MOFFETT, JR., Judge . 

• • • • • 

page 41 r 
• • • 

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. 
. 

The defendant, "\"f\T allace Parker "\"f\T ade, hereby gives notiee 
pursuant to the pr·ovisions of ·Section 4, Rule 5 :1 of the 
Rules of the Supreme Court of Appeals of Virginia, of his 
appeal from that certain :final judgm1ent entered in the above
styled cause on June 3, 1959, in which certain excepti-ons of 
the defendant were overruled and judgrnent entered against 
him by sentencing him to serve two years at · the State 
Penitentiary. 

The following are errors assigned: 

1. That the Court erred in ruling that the Commonwealth's 
Attorney could comment in his opening statement in regard 
to the blood test and ruled that Section 18-75.l of the Code 
of Virginia authorized t11e introduction of a certificate of 
the medical examiner's analysis of blood of the a.ccused in the 
prosecution for the crime of manslaughter; and further that 
the evidence taken in chambers was sufficient to prove that 
the defendant had consented to a blood test; 

2. That the Court erred in allowing tJrn certincate of the 
medical examiner in regard to the blood test to be intr·o
duced in evidence as Exhibit 13 under the assumption that it 
was authorized by Section 18-75.1 .of the Code of Virginia; 

3. That the Court erred in allowing E. W. Dickerson to 
testify in regard to the family of tJrn deceased, 

page 42 r Fred Dickerson, as the only purpose for such testi
mon~' was to prejudice and inflame the jury 

against the defendant; 
4. That the Court erred in overruling the defendant's 

motion to strike the evidence at the concfosion of the Com
monwealth's evidence and at the conclusion of all of the 
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peniten- and no fine." Signed, "J. J. Hensley, Foreman." 
Thereupon the aocused, by counsel, moved the Court to 

set aside the verdict of the jury on the grounds that said 
verdict is contrary to the law and the evidence and without 
evidence to support it, and further that the Court erred in 
grimting and refusing certain instructions which motion the 
Court takes time to consider, and sets October 29, 1958, at 
10 :00 o'clock A. M. to hear arguments on said motion. 

And the accused is committed to jail, and this case is con
tinued. 

WM. S. MOFFETT, JR., Judge . 

• • • • • 

page 39 r Virginia: 

In the Circuit Court of Augusta County, June 3, 1959 . 

.. • • • • 

This day again came Carter R. Allen, Acting Attorney 
for the Commonwealth, and the accused, \Vallace Parker 
Wade, appeared in Court in person according to the condi
tions of his recognizance, and came also Wayt B. Timber
lake, Jr., Attorney for the accused, and the Court having 
maturely considered the motion of the accused to set aside 
the verdict. of the jury rendered on September 25, 1958, on 
the grounds that said verdict was contrary to the lavv and 
the evidence and without. evidence to support it, and that 
the Court erred in granting and refusing certain instruc
tions, doth overTule said motion, to which ruling of the 
Court the accused, by counsel, excepted. ' 

And it being demanded of the accused if anything for 
himself he had or knew to say ·why judgment should not now 
be pronounced against him, according- to law, and nothing 
further being- offered or alleged in delay of judgment. it is 
aoc:ordinglv the judgment of this Court that the said ac
cused, Wallace Parker \Vade, be, and he herebv is, sentenr,ed 
to confinement in the uenitentiarv of this Commonwealth 
for the term of three (3) years; the term by the jurors in 
their verdict in this case ascertained on September 25, 1958: 
and that the Commonwealth of Virgfoia do recover against 
the said accused, Wallace Parker \Vade, its costs by its about 
its urosecution in this behalf expended, and fo this judgment 
of the Court the accused, by counsel, also excepted. 

Thereupon, on motion of the ~mcused, by counsel, it is or-
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evidence, as there was not sufficient evidence to establish 
the guilt of the defendant beyond a reasonable doubt, as there 
was no evidence which the jury could :find beyond a reason
able doubt that the defendant was the ·operator ·of the motor 
vehicle, or that the accident was •caused by the wilful and 
wanton negligence of the opera.tor of the passenger car in
volved in the collision with the bus; 

5. That the Court erred in giving Commonwealth's In
struction No. 1, in that them was no evidence beyond a rea
sonable doubt that the defendant was guilty of either in
v.oluntary manslaughter or reckless driving, and f.or the 
fact that the instruction specifically called attention to the 
jury that opera.ting a motor vehicle in excess ·of 75 miles 
an hour was reckless driving and there was obsolutely no 
evidence on whi'Ch the jury could make any such finding as 
to speed. 

6. The Court erred in giving Instructions Nos. 2, 2 (a), 3, 
7 and 8, as there was no evidence on ·which the jury could 
have found the defendant guilty beyond a reasonable doubt; 

7. That the Court erred in giving Instruction No. 5-for the 
Commonwealth in that there was insufficient circmnsta.ntial 
evidence on which the jury could find the defendant guilty 
beyond a reas·ona.ble doubt, a.nd the instruction ·went beyond 
the scope of the case and was repetitious; 

8. That the Court erred in giving Instruction No. 6 as to 
the presU!IJJ[ptions a.s defined by Section 18-75.3 of the Code 
of Virginia, in that this Section is 'Confined strictly to driv
i11g under tbe influence :of intoxicating beverages as set out 
in 18-75.1, 18-75.2 and 18-75.3, and that the evidence shows 

that the defendant did not give his consent and 
page 43 ~ that the blood test was not introduced in accord

ance with the rules of evidence; 
9. That the Court erred in amending Instructions B and 

C, as they were proper statements of the law of the State 
of Virginia. couched in language favorable to and from the 
defendant's point of view; . 

10. That the Court erred in refusing defendant's Instruc
tion D, as it was a proper and accurate statement of the 
law and instructed on the definition of criminal negligence 
from the standpoint of the defendant; 

11. That the Court erred in refusing Instruction E on the 
theory that the matters in this instrucfion were covered by 
Commonwealth's Instruction 2 (a) ; this instruction was a 
proper and accurate statement of the law of the case based 
upon defendant's theory and was not fully covered in In
struction 2 (a). 
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12. That the Court erred in not granting the defendant a 
mistrial because of the argument of the Commonwealth's 
Attorney; while the Court ruled that the argument was im
proper, the Commonwealth's Attorney repeated the argu
ment before the jury in asking the Court whether he could 
argue the point, which accomplished the· same purpose as if 
no objection had been made. 

July , 1959. 

HUMES J. FRANKLIN 
WAYT B. TIMBERLAKE, JR. 

Attorneys for Wallruce Parker 
·wade. 

Filed in the Clerk's Office of the Circuit Court of Augusta 
County July 16, 1959. 

Teste: 

C. M. WAYBRIGHT, Dep. Clerk. 

• • • • • 

page 2 ~ September 2, 1958 10 :00 A. M. 

(The following matter was considered immediately prior 
to the impaneling of the jury.) 

Mr. Timberlake: Your Honor, there is one matter we 
would like to take up in chambers. 

The Court : All right, sir. 

In Chambers : 

Mr. Timberlake: Your Honor, from the evidence intro
duced at the preliminary hearing it would appear that one 
of the factual issues in this case is the condition of the ac
cused from the standpoint of intoxication at the time this 
accident happened; and in that connection a blood test was 
taken which, according to the evidence at the preliminary 
hearing, showed a .015 alcoholic content. In that connection 
there is a ,serious question we feel as to whether or not that 
blood test is admissible from the standpoint of whether or 
not consent was given. According to the testimony of the 
officer at the preliminary hearing, he asked the accu~ed, who 
was in the hospital suffering from serious injuries which he 
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motion, of course, 'On information that the accused has given 
me to the effect. that he recalls nothing following the accident 
for some days. He was in the hospital in a seriously-injured 
condition. And I am also relying on the testimony of Dr. 

Ryder given at the preliminary hearing ,of the 
page 5 ~ nature arnd extent of Mr. Wade's 'Condition which 

was tha.t he had a. laceration of the scalp, left cheek, 
several cuts in his hairline, cuts in the mouth, contusions 
of the ribs, which X-ray showed to be the second through the 
tenth on the right side, contusions of the ha.ck on the right 
side, fractures ,or contusions of the upper abdomen, bruises 
of both hips, numerous small cuts on the hacks of his hands, 
a!lld m:ultiple fractures of the 'lower jaw, coupled with the 
testimony of the investigating officer who testified that (read
ing questions and answers from transcript of preliminary 
hearing): 

"'Q. Didn't Mrs. Wade actually give the consenH 
"A. Yes, sir. 
"Q. She did Y 
"A. Yes, sir. 
"Q. Who asked herY 
''A. ""\Va.de did. 
"Q. He asked her, not you Y 
''A. I didn't ask her . 
. ''Q. Vi.'ho suggested the blood test to Mr. Wade? 
''A. I asked him if he wanted a. blood test if it wa.s all right 

with his wife, and she told him to go ahead and take it.. 
'''Q .. Didn't she say to him ·somethirng to the effect that it 

was all right? You don't have it backwards? 
"A. No, sir, I don't have amy reason. I'm just trying to 

get it .to you as straight as I can.'' 

page 6 ~ The Court: Then, gentlemen, might we go ahead 
and have the defendant arraig11ed and select the 

jury and then hear such evidence as you gentlemen might 
care to offer prior to the opening statement? 

Mr. Taylor: I might say·this for the benefit of The .Court 
-which The Court well knows and so do the attorneys for 
the defense in this case-that the details were not gone into 
in the preliminary hearing·, especially from the point of the 
Cornmoinwealth where the Commonwealth does not have to do 
anything at the preliminarv hearing except cause a man to be 
held for the grand jury. There were several witnesses in the 
courtr·oom that I did not use that were present at the hos
pital 
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received in the accident, if he wanted a blood test, and tl~e 
accused's wife said it was all right to take it; 

page 3 ~ and we feel that it is a question that should be 
gone into by The Court with some high degree of 

care before reference is made to the blood test even in the 
opening statement or before it is offered in evidence; and we 
simply at this stage wanted to bring to The Court's atten
ti.on the serious question as to the admissibility of the mat
ter and ask that The Court at the proper stage hear evi
dence out of the presence of the ;jury and determine whether 
or not it is admissible before reference is made to it in the 
trial of the case and in the presence of the jury. 

Mr. Taylor: Your Honor, in the lower court it was shown 
that the defendant was in the hospital when the Trooper 
told him that the other man in the accident was in a serious 
condition and he was going to have to charge him with driv
ing under the influence, and at that time. . . . . . . . . Driving 
under the influence. I don't know whether at that time that 
man was dead or not. And he told him he could take a blood 
test if he wanted to; and the accused's wife was present 
standing beside him and he turned his head and asked her 
what she thought, and she told him she thought it was all 
right, to go ahead, or if he wanted to to go ahead, or some 
statement like that. I can show and I am prepared to show 
by the doctor who drew the blood that he, under no circum-

stances, would have drawn any blood had the a.c
page 4 ~ cused not consented to it. I can show that by two 

troopers and a registered nurse-that he did re
quest a blood test be made; and a blood test was made and it 
came back .15. That is the Commonwealth's case so to 
speak; that this man was driving an automobile in a. reck
less and careless and wanton manner as a result-as a major 
result~of what he had had to drink. That is what 've a.re 
here to show-the reckless operation of the automobile and 
the condition of the defendant; and the Commonwealth is 
prepared to show the consent ,of the defendant, concurred in 
by his wife who was present and who he advised with before 
he gave his consent: and I think that if there is g-oing to be 
any evidence heard in chambers on this question it should be 
heard before the jury has anything to do with it because 
it is an important matter, and it is a matter that the Com
monwealth expects to refer to and prove-to ref er to in the 
opening statement and to prove by comipetent evidence. I 
think the jury is entitled to know the condition. The iurv is 
entitled to know all the facts that we are supposed to be able 
to prove and what the defense is in the opening statements. 

Mr. Timberlake: I am relying, Your Honor, in making this 
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Trooper H. H. Collier. 

Q. Did you or not inform Mr. Wade that he was going to be 
charged with driving under the influence f 

A. Yes, sir. 
Q. Did you or not ask him or tell him that he was entitled 

to have his blood checked if he wanted to f 
A. I asked him if he wanted to. Yes, sir. 
Q. And what was his replyf 
A. He said if it was a.H right with his wife,· a:nd she told 

hi.mi to go ahead and do it. 
Q. \Vas his wife present when this conversation went on f 
A. Yes, .sir. 
Q. With him theref 
A. Yes, sir. 
Q. And she told him to go ahead and have it taken f 
A. Yes, sir. 
Q. And did he consent to the doctor present f 
A. Dr. Ryder asked him if he wanted him to take it and he 

said, "Yes." . 
Q. Dr. Ryder asked him if he wanted him to take it and he 

said, "Yes." And did Dr. Ryder then draw the 
page 9 ~ blood in your presence f 

A. Yes, he did. 
Q. Was the oontainer delivered to you after the blood was 

taken T 
A. Yes, sir. 
Q. Did you personally mail it to Richmond f 
A. Yes, sir, I did. 
Q. 1'T as it received back from Richmond by you? 
A. Yes, sir. 
Q. With a reportf 
A. Yes, sir. 
Q'. In the container with the vial of blood? 
A. Yes, sir. 
Q'. And what did. the blood show? 
A. 0.15. 
Q. There is no question in vour mind that Mr. Wade volun

tarily gave his consent to take this blood f 
A. No, sir. 

Mr. Timberlake: That calls for an opinion and we object 
to it. 

Mr. Taylor: He was the one giving him the opportunity 
to take the blood. 

The Court : I think that is a.n opinion. 
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Trooper H. H. Collier. 

The Court: I think it might be well to go into this evidence 
prior to the opening statement. 

Mr. Timberlake: We simply wanted a opportunity to be 
heard. 

In -Courtroom: 

(Upon returning to the courtroom the defendant was ar
raigned and the jury was duly impaneled. At this point a 
brief recess was granted the jurors in order that The Court 
might hear the aforesaid testimony in chambers prior to the 
opening statements by counsel.) 

page 7 r In Chambers: 

The Court: Gentlemen, I guess the question at issue is 
whether or not this blood >eount is admissible. I gather 
from the motion Mr. Timberlake made it is .a question of 
whether or not the defendant consented, so I guess we should 
limit our inquiry to that point with the view of determining 
whether -or not the blood test is admissible. 

Mr. Taylor: I guess we limit this to the procedure at the 
hospital Is tha.t correcU 

Mr. Timberlake: I would say so. That's where it-
Mr. T'aylor: The only question is the actual ta.king of the 

blood. 
The Court: The only question is the 0onsent to the taking 

of the blood. 
Mr. Taylor: Just whether or mot he consented to the taking 

of the blood? 
The Court: That's the substa,nce of your motion? 
J\fr. Timberlake: That's right. 

page 8 r TROOPER H. H. COLLIER, 
the first witness, being first duly sworn, testified as 

follows: 

DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Collier, were you at the Waynesboro Hospital 

shortly after this automobile accident when Mr. \Vade was 
present? 

A. Yes, sir, I was. 
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Trooper H. H. Collier. 

sides of his lower jaw-were more ·or less shattered or his 
chin was shattered¥ 

A. No, sir. I knew he was hurt some place there but I 
didn't know the. extent of his injuries. 

Q. \Vhen you say he was complaining of pain, you mean 
he was talking about pain¥ 

A. No. He was groaning some but he wasn't groaning 
too much. 

Q. But that was the indication of pa.in that you got. 
A. Yes, sir. 
Q. Do I understand from you, Mr. Collier, that Mr. \i\Tade 

was able to communicate with you by speech or anyone 
else¥ 

A. Yes, sir, he could talk a little bit. 
Q. \i\Then you say a little bit, ·what do you mean 1 
A. I mean it was difficult for him to talk. He talked more 

or less with his teeth closed-with his teeth together. 
Q. You mean he was clenching his teeth 1 

page 12 r A. He had them together, yes. I had talked 
to him before and I have talked to him since and I 

talked to him at that time, and he didn't talk like he did be
fore. At the time he seemed like he tried to keep his teeth 
together. 

Q. At that time had his face been fixed in a closed position 1 
A. No, sir, I don't think so. 
Q. He was apparently in the same condition in which he 

was received at the hospital. 
A. Yes, •sir, as far as I know. 
Q. As fa.r as his surgical condition. 
A. Yes, sir, as far as I know. 
Q. You say he had his teeth clamped~ 
A. Yes, sir. 
Q. In spite of that a11d in spite of evidence of physical pain, 

vou were able to carrv on a. comrersation with him. 
" A. We didn't 'Carry''on much conversation. I asked him 2 
or 3 questio11s. I could tell what he sa.id. 

Q. How close did you have to get to undersfa:nd what he 
said~ 

A. I was standing right beside him. 
Q. Well, Vi1ithin l foot, 2 feet, 3 feet, or more or less~ 
A. I'd say no closer than 2 feet and no farther a.way than 

4. 
Q. Within 2 to 4 feet. 
A. The best I remember it was in t11at neighborhood. 
Q. And he appeared to have his teeth clenched, and Y·OU 
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Mr. Taylor: 
Q. Did he consent to the taking .of this blood? 
A. Yes, sir, he did. 

page 10 r CROSS EXAMINATION. 

By Mr. ·Timberlake : 
Q. Mr. Collier, where did this conversation take place? 
A. In the hospital. 
Q. Was that in a room.or ward~ 
A. It was in a room, Mr. Timiberlake. There's 2 rooms 

there that Mr. Dickerson was in one and Mr. Wade was in the 
other; and if you know the ·set-up of that hospital-I knQ.w 
Mr. Franklin does-as you come in through the emergency 
entrance the emergency room is on your right. Then you 
come on through the hall and you turn right into the-I 
guess it's an X-ray room; and they also use that for an 
emergency room; and then there's a little room on the left 
of that r·oom. They were ba;ck in those 2 rooms. 

·Q. And were you present there at the hospital when Mr. 
Wade was brought in~ 

A. No, sir. 
Q. When you saw him he was in this room that you just 

made reference to. 
A. Yes, sir. . 
Q·. Arnd was he standing or sitting or lying down 1 
A. He was lying on his back. 
Q. He was lying ·on his back~ 
A. Yes, sir, and he was in that position all the time I was 

there. 
Q. And what evidence of injury was visible or apparent 

there while you were in the room with him? 
page 11 r A. He was having trouble with his speech and 

they had his legs straight so that he couldn't draw 
his legs up, and he was complaining that he was in pain and 
he didn't necessarily talk but-

Q. You mean he was moaning~ 
A. He wasn't moaning too much but I could tell he was 

in pain. 
Q. And was he bleeding? 
A. No, sir, not at that time. 
Q'. That is as far as his face or head 1 
A. That I could see. 
Q. Now ·were you aware of the fact that both jaws-both 
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Trooper H. H. CoUier. 

A. Yes, sir~ 
Q. That time he answered you by speech and said, ''I was,'' 

and that was when you were within 2 to 4 feet of him. 
A. Something like that. Yes, ,gir. 
Q. As far as you recall, that was his exact reply. "I 

was.'' 
A. He said, ''I was.'' 
Q. What was your next question? 
A. I told him I was going to charge him with driving under 

the influence. I asked him if he wanted a blood test. He 
said if it was all right with his wife. 

Q. Exactly what was his reply? 
A. Just what I told you. 
Q. Quote it as best you can. . 
A. He said, "If it's all right with my wife." 
Q. You had no difficulty in understanding thaU 

A. No, sir. 
page 15 ~ Q'. Vi!here was his wife at t1rn.t time? 

A. :She was standing right in the room. 
Q. About the same dista111ce you were from him? 
A. She could have been a. little farther a.way. 
Q. Is that a.11 the questions you asked him? 
A. Yes, sir, I think so. 
Q. And was Dr. Ryder in the room at that time? 
A. Yes, sir. ' 
Q. And how long after that was it that this blood sample 

wa.s taken ? 
A. I don't know. He drew it right away. I don't know 

how long it wa.s a.fter that. 
Q'. Did you participate in or hear any conversa.tion be

tween Dr. Ryder and Mr. W a.de? 
A. The doctor asked him something about if he wanted him 

to draw it and he said, ''Yes.'' 
Q. The doctor asked him while you were still standing 

there? 
A. Yes. 
Q. If Mr. Wade wanted Dr. Ryder to draw the blood? 
A. Yes, sir. 
Q. Did Wade answer by speech or sign? 
A.1 He said, "Yes, sir." 
Q. He said, "Yes, sir." What, if any, other questions 

were propounded to him either by you or Dr. Ryder? 
A. I didn't ask him anything else. I don't know if Dr. 

Ryder asked him anything else or not. He could have talked 
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Trooper H. H. Collier. 

asked him 2 or 3 questions and you could understand a reply 
given by him to each of those questions. 

A. Yes,· sir. 
page 13 ~ ·Q. Don't you know, Mr. Gollier, that it was im

possible for him to clench his teeth because of 
fractures that he had suffered,--that his jaw was just hang
ing? 

A. No, I don't know. No, sir. 
Q· .. It appeared to you he had his teeth clenched? 
A. No, I didn't say he had them clenched. It ·was difficult 

for him to open his mouth it looked to me like. I didn't look 
to see if he had his teeth clenched or just what it was, but it 
was difficult for him to talk. I know that. 

·Q1

• You say you asked him 2 or 3 questions. What ques
tions did you ask him? 

A. The first question I asked him was who was driving the 
car, At that time he didn't tell me anything; he just pointed 
to himself. 

Q. Now ·on that score, that was while he was laying with 
his legs straight out? 

A. Yes, sir. 
Q'. \¥he.re were his arms? 
A. He just nointed to himself like this (indic.ating wit11 

forefinger against chest). 
Q. He raised his arm from the prone position he was in 

and pointed to himselH 
A. I don't know if be had 11is arm beside him or where it 

was, but he pointed to himself. ' · 
Q·. With what hand? 
A. His right hand. 

Q·. T,hat was in apparent reply to your asking 
page 14 ~ who was driving. · 

A. Yes, sir. · 
·Q. All right. ·what was the next question you asked?· 
A. I went out of the room and I came back and asked him 

again who was driving the car. At that time he said he was. 
He said, "I was." 

Qi. He made a reply to you at that time? 
A. Yes, sir. 
Q. How long were you out of the room~ 
A. I don't know; a minute or two maybe;· maybe not that 

long. 
Q. So the second question you asked was a repetition of the 

first; that is, who was driving. · · · · ' 
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Dr. Harv,ey Brown Ryder. 

a blood alcohol in the presence of his wife, also in the pres
ence of T'rooper Collier; and I drew such blood alcohol as 
that. 

Q. After the conversation Mr. Wade had with his wife, 
you did draw the blood alcohol. 

A. I did, sir. 
Q. Did you ask him whether or not he wanted y-ou to draw 

the blood or anyone else or you just told him-1 
A. No. V\T e always explain to them wlmt the test is and 

why we are drawing it. He didn't say, "I want somebody 
else.'' 

Q. I see. Doctor, ·was Mr. ·wade rational at tha.t time? 
A. He appeared to b,e, yes, sir. He talked to his wife. 
Q. And after Mr. Gollier told him that he was going to 

charge him and he had an opportunity to have the blood 
aJrnlysis made and after his conference with his 

page l8 ~ wife, did he consent to the blood a.lcoh-01 tesU 
A. He consented to the blood alcohol test. 

Q. And insofar as you were able to tell, he was rational 
at that time. 

A. Yes, sir. 
Q. An.d you took the blood in the presence of his wife and 

Mr. Collier and anybody else in the room. 
A. Yes, sir. Those 2 were definitely in the room. His 

wife ,,~as standing behind me and Trooper Collier to my 
left. 

CROSS EXAMINATION. 

By Mr. Timberlake: 
Q. Dr. Ryder, where in the hospital was Mr. Wade when 

y-ou first saw him 1 
A. Mr. W a.de was first on a stretcher in tlrn waiting room 

where he had been brought in-. 
Q. I see. · 
A. Approximately in the center of the room diagonally 

this way (indicating position in room where testimony was 
being heard). I had come out of the emergency room, which 
is 'On my right as I fa.ce you. Mr. Wade 'vas lying on the 
stretclrnr. I had to move him into the X-ray room, which 
is there too. There would be one approximately right behind 
yiou. 

Q. I see. And 'vho assisted you in moving Mr. "'Vade from 
the stretcher to the table in the emergency room 1 

,, 
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Dr. Hafv,&y Brown Ryder. 

to him while he was drawing the blood. I don't 
page 16 ~ k!now. 

Q1. Did he continue to give evidence of pain and 
suffering by these groans or noises? 

A. Yes, sir, he would groan once in awhile. 

No further questions. 

Witness leaves the stand. 

DR. HARVEY BROWN RYDER, 
the second witness, being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Dr. Ryder, what is your full name? 
A. Harvey Brown Ryder. 
Q. And you are a practicing physician in Waynesboro, are 

you not? 
A. That's correct, sir. 
Q. Ho-w long have you been in Waynesboro? 
A. Going on 3 years. 
Q. Going on 3 years. I won't go into the details of qualify

ing the doctor. in here. Dr. Ryder, were you on duty or were 
you called the night of the accident in question here that 
Mr. Dickerson lost his life and Mr. \Vade were both brought 
to the Waynesboro Hospital? 

A. I was, sir. 
Q. Did you take ca.re of both of these patients that night? 
A. I did, sir. 

Q. Were you present when the Trooper had a 
page 17 r conversation with Mr. Wade about whether or not 

be wanted a blood test made? 
A. I was present at one such 1c1onversa.tion. Now ·whether 

any had preceded that I don't know. 
Q. Would you tell the Court as near as you can what con

versation that was between Mr. Wade and Mr. Collier? 
A. Well, Mr. Collier had told Mr. Wade he was going to 

charge him with reckless driving and under the influence and 
told him that he bad the opportunity to have a blood aJc.ohol 
test drawn which could be used :for or against him and did 
l\fr. Wade want the blood alcohol test. Mr. \Va.de conferred 
with his ·wife and they a.greed he should have the blood 
alcohol test; and I told Mr. \V ade that I was going to draw 
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Dr. Harney Brown Ryder. 

numbness in the muscles of the right leg, which we attri
buted to the contusions of the back, which he did have diffi-
culty with his right leg. , 

Q. Dr. Ryder, to what extent, if any, did these multiple 
fracutres of the lower jaw affect his use of that jaw? 

A. May I reword your question and say that a patient with 
multiple fractures of the jaw has very limited function ·of 
that javv because the jaw is unstable and it will not-The 
muscular pulls are in different directions, and the patient bas 
what we call an extremely mobile jaw. The jaw does not 
work as it should. 

Q. Was there any bone connection between the upper and 
lower ja,\r following this fracture? I mean was the lower 

jaw severed as far as the fracture was concerned 
page 21 r from its moorings? 

A. The lower jaw has no union with the upper 
jaw. It is joined here just below the angle of the ear by 
ligaments and a ball-and-socket joint. On both sides those 
joints were broken; and just below them there was a fracture 
of both rami or bone; and then there were 3 fractures of the 
jaw itself down here in the region of the chin. 

Q. Does that include fractures of the chin itselH 
A. Yes, I am speaking of the whole jaw. There were 5 

fractures of the lower jaw. Let's put it that way. 
Q. To what extent, if any, did that interfere with or impair 

this man's ability to talk? 
A. That alone would impair a man's ability to talk. 
Q. T·o what extent, Doctor? 
A. Such an individual has swelling of the-very rapidly

of the tissues ·Of the lower jaw and of the tongue and cheek 
inside, which makes such a patient have 'difficulty in enuncia
ting the vowel sounds. It makes speech difficult to hear, it 
is slurred, and you have difficulty in forming the words. 

Q. To what extent, if any, was he able to speak so that he 
could be understood in 'conversation? 

A. Such a patient can still be understood without diffi
culty. 

Q. You mean at a normal distance of carrying on con
versation? 

A. Such a patient will speak only when he has to and will 
answer questions. You can understaind him, but you not in

frequently have to get close to understand what be 
page 22 ~ is saying because many of the words are formed 

with the lips. 
Q. As a general thing, how close would you have to get to 
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A. I did not move him myself. The orderlies and nurses 
moved him and Mr. Wade may have helped himself. When I 

next came back he was on the table. 
page l9 ~ Q. You saw him on the stretcher first. 

A. Yes, sir. 
Q. And the next time you saw him he was on the table 

in the emergency room1 
A. No, the table in the X-ray room. This man sat for a 

moment in the X-ray office and gave his name and address. 
Q. Was that in your presence~ 
A. Yes, sir. 
Q. Was his wife present at that time 1 
A. His wife was present. I believe she was standing-I 

can't swear to this-but I believe she was standing just to 
his left as he sat there for a moment and gave his name and 
address when we were going to take X-rays. 

Q. \Vas that between the time you first saw h~m on the 
stretcher and the time he was in the X-ray room1 

A. Yes, sir. 
Q. Do you know how or with whose assistance or in what 

manner he went from the stretcher to the chair~ 
A. No, sir. I may have helped him myself. I don't re

call. 
Q. And do you know who took him or assisted him or 

carried him from the chair to the X-ray room~ 
A. No, sir. 
Q. \Vhat, if any, evidence of pain did Mr. ·wade give dur

ing the times that you saw him~ That is on the stretcher 
and on the table in the X-ray room. 

A. At that timie he complained specifically of his jaw. Sub
sequently he began to complain of pain in his rifrht 

page 20 ~ chest and back, and at that time I thought the 
man should lie down and we had to move him to 

the X-ray table. · 
Q. filat, if any, injuries did you ascertain at that time 

or later that he was suffering from~ · 
A. He sustained multi-ole fractures of the mandible. That 

is the lower jaw. He had a laceration of the right cheek; he 
had a laceration at the hairline-just within the hairline of 
the sea.Ip. Subsequently he was shown in X-rays to have 
fractures of the second I believe through the tenth ribs on 
the right at the anterior axillary line. He also had several 
bruises around the right hip and the left hip. He did not 
show any fractures of the lower spine, but he did complain 
of pain in his lower back. He did also complain of pain and 



Wallace Parker Wade v. Commonwealth of Virginia 29 

Dr. Harvey Brown Ryder. 

understand him when he was in such a condition as thaH 
A. Initially the patient may be heard some dista.nce ; but 

as he converses longer, because of pain and because of the 
ex-cess mobility of the jaw, he will tire and you will have to 
come closer to him. Initially I could hear him as far away 
as you. It is a matter of discomfort to the patient as to how 
he, shall we say, gets disgusted. 

Q. Doctor, in what way were you able to tell that this 
patient was rational, cognizant-truly cognizant-of what 
had taken place or was taking place at the time? 

A. The patient was able to tell me where he hurt; that he 
was having pain. He told me initially tha.t ·only his jaw hurt. 
He asked several times about Mr. Dickerson-how was Mr. 
Dickerson's condition. He recognized. his wife. He knew 
he was in the hospital. He knew, for instance, that I was 
a doctor and he knew he was being X-rayed. He knew that a 
Mr. Dickerson was probably more seriously injured than he 
because I had him in the room and he asked me several times 
where he was and how was his condition. 

Q. Doctor, isn't it a frequent thing that a person suffering 
from severe trauma such as would cause the injuries that 
Mr. \Vade suffered from that following that trauma a seem
ingly rational conversation is carried on of which that patient 
has no memory or recollection later? 

A. That may occur with a concussion. 
page 23 ~ Q. Do you know to what extent, if any, Mr. 

Wade was rendered unconscious-I mean totally 
unconscious-following this a.ccident? 

A. The a'ccident had occurred approximately half an hour 
prior to the t~m:e I saw him. From the time I initially saw 
1\'(r. Wade and during his subsequent hospital course, at no 
time did he appear unconscious to me. He did tell me that 
he did not remember things related to the accident; but when 
asked in the mornings how he felt when he knew I was going 
to operate on his jaw-all of those things he knew; but sub
sequently he said his memory was blurred from that. 

Q. For some period of time f ollo,vin~ the accident? 
A. He said for 3 to 4 days as I recall. 
Q. He imparted that information to you while he was still 

in the hospitaH 
A. That's correct. 
Q. Dr. Ryder, now goin~ back to the matter of the blood 

test, you say you were in the room and Trooper Collier was 
in the room? 

A. Tha.t 's correct. 
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Q. And Mrs. Wade was in the room? 
A. That's correct. 
Q. There with Mr. Wade. 
A. That's correct. Now there may have been others in the 

room that I did not see. I know Trooper Collier and Mrs. 
Wade were there. 

. Q. And I believe you testified that Trooper 
page 24 r Collier informed Mr. \Vade that he was going to 

charge . him with reckless driving and driNing 
under the influence. Is that correct? 

A. Trooper Collier told me that Mr. Wade wanted a blood 
test. How much conversation had occurred between Trooper 
Collier and Wade before then I do not know, but in my 
presence he also told \Vade that he was going to charge him 
with reckless driving and under the influence. 

Q. I see. , 
A. And that I was going to draw a blood alcohol if \Vade 

wanted such a blood alcohol. \'Tade conferred with his wife; 
they agreed I should do it. I too explained to him that I 
was just drawing a blood alcohol. 

Q. As I understand, the first conversation along that line 
that took place in your presence was following a communica
tion to you from Mr. Collier that Wade wanted a blod alcohol 
sample. 

A. That's correct. 
Q. And after Trooper Collier _had so advised you, ·then in, 

your presence Trooper Collier informed Mr. Wade that he 
was charging him with reckless driving and driving under 
the influence. 

A. That is correct too. 
'Q. And then you said that there was a conversation be

tween Mr. Wade and his wife. 
A. There was a conversation. Wade was on the table. His 

wife was to the right in the doorway. I won't draw a blood 
alcohol without the patient knowing what the blood 

page 25 ~ alcohol is if the patient is conscious, and ·wade 
appeared to be conscious. I told Mm that this 

was the blood alcohol; and obviously a ·conversation had oc
curred prior to this between Wade and-

Q. Mrs. Wade? 
A. And Collier because Wade knew what I was going to 

do or appeared to know; and he turned to his wife· and he 
said, "Should I have it drawn, honey,'' or "Should I have 
it drawn'' in some manner. And she said-Her exact words 
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I don't recall but she said, "Go ahead," or ''I think you 
should," or something to that effect. She gave her consent 
also. Then I told \Vade I was going to draw a blood alcohol 
from him. 

Q. And he made no objection 1 
A. He agreed to the blood alcohol. 
Q. vVbat I'm getting at, Dr. Ryder, as I understand you 

didn't hear the preliminary conversation between
.A. I don't know that there was one. 
Q. If there was one, you didn't hear it. 
A. That's correct. 
Q. And y·ou didn't hear anything until Trooper Collier 

had informed vou that Mr. Wade wanted a blood sample 
taken. ·' 

A. Wanted a blood alcohol. 
Q. And then you advised Mr. Wade that you were going to 

extract the blood. 
A. Going to draw the blood alcohol. 

Q. And ~t was after that that some conversation 
page 26 ~ took place between \Va.de and his wife. 

A. No, this was all occurring simultaneously. 
I was putting the tourniquet on ''Ta.de 's arm when he and 
his wife were talking. At the same time I was preparing 
to draw the blood alcohol. 

Q. And you say that you heard something to. the effect 
coming from Mr. Wade addressed to his wife, ''Shall I take 
this test,'' ·or some inquiry along that line 1 

A. He asked her opinion of it in other words. 
Q. Yes. 
A. She agreed that he should have it done. 
Q. And then what more, if anything, did Mr. W a:de himself 

say1 
A. No more. He said, "Go ahead and draw it," in effect or 

gave his-
Q. I'm not talking about in effect. I'm talking a.bout what 

was said, Dr. Ryder. What I'm driving a.t is ,-.,rhether at 
that point he just remained docile and permitted you, after 
this conversation that you ha.ve already recounted, to go 
ahead and extract the blood •Or, if not, what did he sayf 

A. He gave a vocal consent, but it would be Wl'On~ for me 
to say be said, ''Go ahead and do it.'' But he, in effect, 
said, ''All right. Go ahead.'' I don't remember his exact 
words but he told me he wanted the blood alcohol prior tio 
the conversation with his wife. 
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Q. Just tell me when he told you he wanted the blood 
alcohol how he conveyed that to you. 

page 27 ~ A. May I go back' 
Q. Yes, sir. 

A. Mr. Wade was lying on the X-ray table. His wife was 
in the room because I had permitted ber to go in. He didn't 
appear to be seriously injured. They were talking. I had 
stepped into the next room to arrange some X-rays on the 
deceased Dickerson. As I came back by the door Collier
Trooper Collier-told me, ""'\Vade wants a blood alcohol." 
I said, "All right." I went into the emergency room, ob
tained a syringe and tourniquet, and went back to "'\Vade and 
said this: "I understand you want a blood alcohol," or 
"I understand you want this blood test drawn." He said, 
"Well, what do you think about iU" and turned to his wife. 
"Should I have it or should I not~" She said, ''Well, if 
you think you should, go ahead." The exact words that 
transpired and during which she told me that he wanted a 
blood alcohol-that they agreed that be should hav~ it-he 
said, "Go ahead and draw it," or-

Q. He said, ''Go ahead'' 1 
A. ·whether he said, "Go ahead," or "I want it," I don't 

know. But he was conscious of what I was doing. 
Q. You felt he was conscious. Could you look into the 

man's mind, Doctor, and say he was aware of what was 
going on? 

A. Sir, when a man recognizes his wife, recognizes his 
presence in the hospital, recognizes what a blood alcohol is, 
recognizes that he is hurt, recognizes that another person 

was involved in the accident with him, I must 
page 28 ~ assume that that man is conscious even if subse

quently he lapses into unconsciousness. 
Q. And even if subsequently it appears that be doesn't 

have any-at a later da.te-<loesn 't have any recollection of 
what transpired~ 

A. Yes, at the time. 
Q. And it is, I believe, a fairly frequent aftermath of 

rather severe trauma that a person does give the outward 
indications of consciousness without later being able to 
recall what took place. Isn't that correct 1 

A. That is correct. 
Q. Amd I believe you say you can't recall the exact words 

that Mr. Wade said1 
A. No. 
Q. After Mrs. Wade had conveyed to you the fact that it 
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was all right with her husband to have the blood test, at 
which time you put the tourniquet on. Y.ou can't recall the 
exact words that Mr. Wade sa.id. 

A. That's correct. ·I didn't attach any importance to what 
exactly was being said, but I do want the Court to under
stand that the blood alcohol was not drawn under coercion. 

Q. Oh, I realize that, Dr. Ryder, and the really significant 
thing to you or the green light to you was apparently that 
Mr. Wade and Mrs. ''Tade had diseussed the matter and Mrs. 
"Tade indicated to you it was all right. 

A. That's correct. 

page 29 r The Court: 
Q. Doctor, after a serious automobile accident 

we frequently ·have cases where a man has no recollection 
of what transpired for a matter of several weeks, yet during 
that 2-week period he can talk with you and reason with 
you and for all other intents he is conscious. Just as a 
matter ·of information, what is that man's condition although 
2 ·week after the accident he remembers nothing during the 
2 ·weeks, but after the 2 weeks he converses freely and 
recognizes people? 

A. His condition will depend entirely upon the associated 
injuries at the time. Such a patient may have solely a con
cussion or motion of the brain with no associa.ted injuries; 
no broken bones or serious injury elsewhere. His condition 
would be entirely satisfactory. If he has associated other 
injuries, his condition may improve or it may deteriorate to 
the point of death. Did I explain what you wanted to know? 
I classify it with the associated injuries. 

Q. What I really wanted to ask you was this. Such a 
patient as I described, would you say he is conscious during 
that 2-week period when he recognizes people and talks to 
people although after the expiration of the period he re
memibers nothing that transpired at the time? 

A. I must answer on tlrn theory that the patient is con
scious; that he just has amnesia for that period. 

page 30 r RE-DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. One question, Doctor, just for tlrn sake of the record. 

What do you estimate the distance between you' and Mr .. 
Timberlake? 

A. 8 feet. ' 
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RE-CROSS EXAMINATION . 
• 

By Mr. Timberlalrn: 
Q. Doctor, one other question I ·wanted to ask you. Was 

Mr. \¥ ade lying on his back or front or side on this ta:ble in 
the X-ray room7 . 

A. He was lying on his back. Because of the statement 
that he was beginning to hurt here aild here (indicating right 
side and lower back), I had him lie on his back. Now when 
I drew the blood alcohol he had his head 'turned to the ·right
actually watched me draw it. 

Q. And was there any means used to immobilize him on the 
table 1 \¥as he just lying there 1 

A. He was lying there and told to be quiet so we could get 
some X-rays. 

Q. His legs. Were they stretched out 1 
A. Stretc:hed out. 
Q. No assistance or means used to keep his legs on the 

table7 
A. No, sir. 

No further questions. 

Witness leaves the stand. 

page 31 ~ Mr. Taylor: If Your Honor please, I can go 
on and keep putting on evidence in this, but I think 

that the· evidence l have already put on showed beyond a 
doubt that the blood was drawn voluntarily and at the re
quest and with the consent of Mr. Wade and his wife. This 
pr-ocedure that we are going through now doesn't-from 
here on out-doesn't do anything but tell the defense what 
the Commonwealth's evidence is. 

The· Court: I think, Mr. r_J1aylor, we can say at this point 
you have certainly made out a prima facie case; and I think 
if there is some evidence of lack of consent we should hear 
it now. 

WALLACE PARKE,R WADE, 
the defendant, being :first_ duly sworn, testified as follows: 

' 
DIRECT EXAMINATION .. 

By Mr. Timberlake: · · 
Q. Mr. Wade, of course you are the accused in this case and 

this inquiry is limited to what t1ook place in the \V aynes-
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boro Community Hospital following the accident on which 
this prosecution is based. I want to ask you if you will state 
to the Court what; if anything, you recall having taken 
place at the Waynesboro Community Hospital follovving this 

accident on the night on which you were admitted. 
page 32 r A. No, sir. 

Q. Do you recall anything~ 
A. No, sir. 
Q. Do you recall seeing ·Trooper Collied . 
A. No, sir. 
Q. Do you recall seeing Trooper Smoot~ 
A. No, sir. 
Q. Do you recall seeing Dr. Ryded 
A. No. 
Q. Do you recall seeing your wife W 
·A. No, sir. 
Q. Do you recall being in the X-ray room that night~ 
A. No, sir. 
Q. Do you recall being taken to the hospital that night W 
A. No, sir. 
Q. When is the first ·occasion on which you remember 

finding yourself in the hospital W · 
A. Well, it must have been-Now I don't know the dates. 

It was on-My wife told me that the day was Thursday; 
that they were going to take me to make X-rays, amd I re
member a little something about being-putting me on the 
X-ray table. That was on the following T1mrsday and that's 
all I remember that fone. How they took the pictures, whether 
they X-rayed me, I don't know. I don't remember; I was 
just told it was. 

Q. If that 1vas Thursday following the accident, do you 
recall anything from the time of the. happening 

page 33 r of the accident ·up until that ThursdayW 
A. No, sir. · . 

Q. As to where you were or who you were~ 
A. No, sir. 

The Court: Vi.Then was the accidm1t? 
Mr. Timberlake: It 1~vas ·on Saturday. 
The Court: Preceding the Thursday that was •mentioned W 
Mr. Timberlake: Yes, sir. 

Witness: 
A. The next thing I remember they. had me in the re

covery room. That vms Friday mormng some time. My 
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brother stayed with me' that night and they had a special 
nurse with me, and I was coming out from under the 
anesthetic and I could hear him talking; and then ·S·ome time 
in the morning they moved me back in my room and, of 
course, then I was asleep and I woke up some time that 
day. I might have talked to some people then on Saturday 
morning. 

Mr. Timberlake: 
Q. That was Saturday following the accident? 
A. Yes, sir. I remember I began to come to. 

CROSS EXAMINATION. 

By Mr. Taylor: . 
·Q. Mr. Wade, do you know Dr. Ryded 

page 34 ~ A. Sir f 
Q. Do you know Dr. Ryderf 

A. I do now. I didn't then. 
Q. You did not then f 
A. No, sir. ' 
Q1

• Do you know Trooper Collied 
A. Yes, sir. . 
Q. Did you know him before the accident1 
A. Yes, sir. 
Q. Did you know Trooper Smoot 1 
A. I've heard of him but I don't know him. I couldn't
Q. Did you know Mrs. Clemmer, a registered nurse that 

lives in Fishersville 7 
A. No, sir. 
Q. Did you see her that night 1 
A. No, sir, not that I know of. 

No further questions. 

Witness leaves the stand. 

MRS. WALLACE PARKER WADE, 
the fourth witness,. being first duly sworn, testified as fol
lows: 

DIRECT EXAMINATION. 

By Mr. Franklin: 
Q. You are Wallace ·w .. ade's wife. Is that rigbU 
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A. ·Yes, sir. 
page 35 ~ Q. On the night that he was involved in this 

accident, did you go with hi.mi to the hospital f 
Did you ride in the ambulance? 

A. Yes, sir. 
Q. Where was he placed in the hospital? 
A. He was in the hall until they got through working with 

Mr. Dickerson and then they put him in the X-ray room. 
Q. He was in the hall until they got through working with 

Mr. Dickerson and then they put him in· the X-ray room. 
A. Yes, sir. 
Q. Were you with him all the time f 
A. I left about twice and that was to tend to business 

with Mr. Collier-to give his insurance ca.rd and driver's 
permit to Mr. Collier. I had his billfold; his billfold; his 
cards. 

Q. Did he ask for that? 
A. Yes, sir. 
Q. Did Mr. 'Va.de, your husband, have his eyes open a.s he 

came to the hospital or not? 
A. Not in the ambulance. I couldn't get him to talk to 

me at all. He didn't let me know in any way that he was 
even living except that he was breathing. That's all. I 
tried to get him to tell me where he was hurting but he 
wouldn't tell me anything in that line; but when we got in the 
hall where the bright lights were, he opened his eyes. 

Q. When you got in the hall where the bright lights were, 
he opened his eyes. 

A. Yes, sir. 
page 36 ~ Q. When he was in the X-ray room: !lid he talk 

to anybody? 
A. No, sir, not in my presence? 
Q. Did you try to get him to talk to you? 
A. Yes, sir. I kept asking him where he was hurting. I 

kept trying to find out. He made a noise that he was in 
pain, but other than that he didn't say anything to me. 

Q. Were you there when Trooper Collier approached him 
about a blood test f 

A. Yes, sir. 
Q. What did Trooper Collier say? 
A. Well, I think I can remember his exact words. I think 

he ,said, "Mr. Wade. I guess you know what I've got to charge 
you with.'' Wallace just looked a.t him. He had his eyes 
open. He just looked at him. 

Q. Then what happen~d next? 
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A. He said, "I'd like to get permission to take a blood 
test." I think that's what he said. 

Q. Did Mr. Wade say anything backf 
A. No, sir. 
Q. When Dr. Ryder ca.me in to take the blood test, was 

there any conversation between Mr. Wade and Dr, Ryded 
A. I don't think so. No, sir. 
Q. Was anything ,said there f 
A. Not by Wallace there wasn't; but Mr. Collier I think 

said something to Dr. Ryder. I don't know whether he said 
he had gotten permission for the blood test or what. I didn't 

pay any attention; I kept my mind focused on 
page 37 ~ Wallace. 

Q. Did they ask you anythingf 
A. Yes, sir. They asked me if I would give permission 

to take the blood test. 
Q;. Who asked you that f 
A. Officer Collier. 
Q. What did you tell Officer Oollierf 
A. I didn't know I could do it. I had never been in a 

situation like that. I said, "You 're going to take it any way 
so I guess you might as well go on a.nd take it.'' Yes, that was 
the consent I gave. 

Q. ·w,. as that the only consent that was given for the blood 
test? 

A. Yes, sir. 

CROSS E 1XAMINATION. 

By .Mr. Taylor: 
Q. Mrs. Wade, where did this conversaHon take. place be-

tween you and Mr. Collier~ 
A. Which you mean f About the blood test? 
Q. Yes. 
A. That was in the X-ray room. 
Q. Who all was in the X-ray room f 
A. Well, the other officer I think-Smoot. 
Q. Mr. Smoot? 

... 

A. I'm not sure about a nurse. I was just excited that 
night. I'm not sure who all was in there. 

Q. Do you know Mrs. Clemmer, a registered nurse from 
Fishersville f 

A. I didn't know her until the day of the hear
page 38 ~ ing. 

Q1

• Was she in this room? 
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A. I'm not sure but I don't think so. 
Q. Is that where you gave Officer Collier the insurance 

card a,nd the information that he was requesting about Mr. 
Wadd 

A. Yes. \\Te stepped out in the hall and went into another 
little room, and I gave him those; but as soon as he got 
through with nm I ·went on back. 

Q. You say you think the exact words that Mr. Collier 
asked your husband in your presence was, ''I think you know 
what I can charge you with.'' 

A. Well, if I could remember the exact words but I
Q. Didn't he, Mrs. Wade, tell Jl.11T. \\Tade that he ·was going 

to have to charge him with reckless drivingf 
A. Yes, sir. 
Q. And driving under the influence f 
A. Yes, sir. . 
Q. And tell him tJm.t he was entitled to a blood test
A. Yes, it a.mounted to that. 
Q. If he wanted one. 
A. I don't thinlr he come out with "if he wanted one." 

He said he was going to have to ask for a blood test. 
Q. Are you sure he didn't tell him it could be used for or 

a.gain st him in court f 
A. No, sir. 
Q. He didn't tell him that f 
A. No, sir. 

Q. Those words were not in that~ 
page 39 r A. No, sir. 

Q. You testified a. few minutes ago that Mr. 
Collier said to your husband, "I want you to take a blood 
test.'' 

A. "I'd like for you to take a. blood test." I believe that's 
the way he said it. He did11 't force himself on him but he 
did say tllat. 

Q. Didn't your husband have some conversation with you 
about taking a blood test f 

A. No, sir. He ha<l his hand up. He dropped his hand 
down and pointed to me. 

Q. And he did not or you did not tell the Doctor to go ahead 
and take the blood f ' 

A. No, I didn't have any conver.sation with the Doctor. 
Q. Did you have any conversation with your husband in 

the Doctor's presence f 
A. Only j~st to ask him where he was hurting or something 
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like that. I helped get his shirt off when they were trying 
to undress him. 

Q. But there was some conversation about taking blood. 
A. Yes. We did the talking though. vValace didn't do any 

talking. 
Q'. Wallace didn't do any talking? 
A. No, sir. I never heard a ·word. I didn't get any con

versation out of Wallace until Sunday evening and that was 
so feeble you could· hardly hear him. 

Q. You didn't hear him complaining to the Doctor about 
where he was hurt? 

page 40 ~ A. No. ""\iVhen they moved him they could find 
out where he hurt. 

Q. He had no conversation with Dr. Ryder at all~ 
A. Not in my presence, no, sir. I know the exact number 

of times I was out of the X-ray room and what I was out 
for. · 

Q. And you say you told the officer you guessed they were 
going to take it any way. 

A. Yes. I had never been in a situation like this before. 
I guess they were going to take it whether I said so or not. 

Q. You say you were pretty excited~ 
A. Yes, because when they come after me they told me 

""\:'\T allace was already dead. I just thought that. I had never 
been in a situation like that.. I knew what I was doing. I 
sat up with him in the night. I didn't leave for 3 days. 

Q. You tell the Court that he was unconscious all the time 
he was in the hospital that night~ 

A. That night f 
Q. Yes. 
A. Well, they gave him a shot. 
Q. Before they gave him a shot. 
A. No, he acted like he was stunned. I wouldn't say he 

was unconscious but I don't believe he knew what was going 
on. I believe he would have let me know something in the 
ambulance because there wasn't anybody in there but me 
and him. 

No further questions. 

Witness leaves the stand. 

page 41 ~ Mr. Timberlake: Your Honor, we renew our 
motion on the grounds, first of all, that the statute 

'dealing with blood tests provides for their use iii a criminal 



. \Vallace Parker vVade v. Commonwealth of Virginia 41 

prosecution for driving under the influence. The statute 
expressly so provides. It provides for the means of taking 
the blood test, for the consent that is required, and then 
it says that once the consent is given that the blood test can 
be used in a prosecution under the preceding statute or city 
or county ordinances dealing with the .same offense. Of 
course, this is not a prosecution under the statute that makes 
the provision for the blood test; and for that reason, on the 
first score, we feel that it is entirely inadmissible; and if it 
is not authorized by that statute for this prosecution, it is a 
violation of the accused's constitutional right not to have 
to testify against himself. On the second grounds, assuming 
for the sake of argument that the statute deaHng ·with the 
blood tests authorizes and permits the use of a blood test in 
a felony prosecution for manslaughter, which we say it does 
not, then, of course, it is incumbent upon the CommonwealtJ1 
to prove beyond a reasonable doubt t11at the consent was 
given for the taking of the blood sample and the making of 
the test, and we submit that that proof has not been afforded. 
In the final analysis the Commonwealth's proof in substance 
is that the wife consented for the husband. The Common-

wealth's evidence does not refute in any way the 
page 42 ~ fact that the accused himself was oblivious to 

what was going on and has no recollection of what 
took place ,on this particular night until some days later, 
which the Commonwealth's medical witness says is con
sistent with a trauma.tic injury of this general type; so we 
submit that on both grounds that this blood test is inadmis
sible. in evidence in this prosecution against the accused. 

Mr. Taylor: If Your Honor please, on behalf· of the Com
monwealth in this case I feel that the Commonwealth has 
borne its burden insofar a.s the introduction of the evidence 
beyond a reasonable doubt that this man was conscious, that 
he knew what he was doing, that he not only submitted 
to a blood test being taken after he was advised what he was 
going to be charged with and after his conference with his 
wife. It is inconceivable that this Court or any other court, 
when a ma.n is charged with manslaughter or a.ny other felony 
in which he receives some injury, could come into court and 
say now that he had no recollection of anything that had 
happened the night of the aooident until some two or three 
days later. That is contrary to what his wife testified to the 
Court. His wife said that she got conversation out of him 
the next da.y. He says that he remembers nothing for three 
or 4 days-the following Thursday. This accident happened 
on Saturday night or early Saturday morning-Friday night. 
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That, in face of the Doctor's testimony of his ob
page 43 ~ servation of this man from the time he came in, 

that he first was working on Mr. Dickerson, the 
deceased, because he did not consider this man hurt fatally 
or hurt seriously-. There was no bleeding from him. He 
did have a broken jaw in some :five or six places that in
terfered with his talk; but he recognized where he was, recog
nized who he w~s with, recognized what he was there for 
and where he was, and he also recognized that he was the 
attending physician. In, a case which I say the Common
wealth has certainly shown beyond a reasonable doubt, this 
matter of making an inquiry as to the man's condition-. 
Manslaughter, if I understand the law correctly, is the 
wanton, reckless operation of an automobile-manslaughter 
of this type-by the defendant. In order to show that the 
Commonwealth has a right, whether it is spelled out in the 
driving under the influence of the blood test statute or not, 
to show that man's condition ·what would make him operate 
the autom1obile in the manner and form that he did operate 
it in? And I submit whether the Court of Appeals of Vir
ginia has passed on that particular question or not, it 
is certainly fair to the Commonwealth and fair to the 
society of Virginia. to show the condition of a man 
when he attempts to operate an automobile and does 
operate it on the highway and causes death by that opera
tion because the blood test-. It is true this man is 
charged in this Court with driving under the influence that 
automobile that nig·ht. He was charged with that and in-

dicted by the grand jury for that as a result 
page 44 r of his driving. This manner of investigation re-

solves to the fact that the defendant has now 
come before this Court and asked the Cornmomvealth to prove 
their case beyond a reasonable doubt on some aspects of it 
out of the presence of the jury who are to pass on this man 
eventually; and it can answer but one purpose-to give the 
defendant and defendant's counsel the right of inquiry as to 
what the Commonwealth expects to show before the jury. 
We have put on-and as I told the Court a few mii.nutes ago
we have put on evidence and we can put on more evidence 
as to what transpired in that hospital down there that night. 
I do not believe that this Court would entertain an idea that 
a disinterested man such as Dr. Ryder would come into this 
Court and say in his professional opinion that this man 
knew and realized and was able to know and realize what had 
transpired and that he wouldn't have taken any blood if he 
didn't have this man's consent; a;nd I submit that that blood 
test and his condition as shown by the results of that blood 
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test is just as legal to be used in a manslaughter case for 
that purpose as it is to be used in a criminal prosecution 
for driving under the influence; and I submit that that is 
certainly a strong phase of the Commonwealth's case-to 
show his condition as intoxicated or be was presumed to be 
intoxicated when he operated that automobile. Otherwise, 
every man charged with a crime would have the right to conie 
into court under the sarrnie theory and then the defendant say, 

''I don't remember anything else,'' tegardless of 
page 45 r what the doctors say, regardless of what the lay-

men say, regardless of what the troopers sa.y in 
relation to their observation of the defendant. In that event 
any man, where he is charged and received an injury, could 
come into court and say, "I don't remember," and it would 
cause all ·of that evidence to be eliminated ; and I feel that the 
Commonwealth is not required or that that evidence cannot 
be taken away from the Commonwealth before the jury. 

Mr. Franklin: Your Honor, in answer to that I'd like to 
recall again tJrn first pa.rt that Mr. Timberlake suggested. 
Section 18-75.1 states that: ''In any criminal prosecution 
under Section 18-75 or similar ordinance of any county, city, 
or tovm, no person shall be required to submit to a determi
nation of the amotmt of alcohol in his blood at the time of the 
alleged offense as shov·n1 by a chemical analysis ·of his blood, 
breath, or other bodily substance. However-.'' Then it 
goes on and gives the other rules. Of course, it is customary 
that they get a written consent. The statute doesn't say a 
written consent, but certainly here proof of lack of consent 
has been established. Now, further, even on the presump
tion in this matter, the statute that specifically authorizes 
presumption- and I might ask the Court. \!.,That benefit 
would this be if the presumption wasn't told the jury~ It 
would tend t.o confuse the jury. Under the presumption it 
says: "In any prosecution for a violation of Section 18-75 

or any similar ordinance of any county, city, or 
page 46 ~ town, the amount of alcohol,'' etc., is presumed 

and it gives the presumption. If it is not a prose
cution under that, even the presumption does not applv. It 
violates a man's constitutional rights when it specifically 
sets out how it should be taken. He is not being prosecuted 
for driving under the influence; he is being prosecuted for 
manslaughter, which is the wanton disregard for human life. 
Before they could use this blood test these statutes had to 
be passed, and the construction of them is certainly against 
the Commonwealth. Any construction of these doesn't 
broaden the use of this to a manslaughter case; but even if 
there was an indication, it would haye to be .set out there in 
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black and white; and I say the question of the blood test 
should not be commented on or submitted to the jury. 

The Court: Gentlemen, it seems to me the motion should 
be overruled and it is hereby overruled. 

Mr. Timberlake: Your Honor, we except to the Court's 
ruling for the grounds stated in the motion; and in further 
connection with the ruling of the Court, I want to state now 
that we are going to require or call upon strict proof of the 
taking of the blood, the transmission of the blood to the 
State toxicologist, and the result of the test given by the 
State toxicologist, and not by any report, the use of which 

report is limited entirely by the statute to prose
page 47 ~ cutions for driving under the influence as specified 

· in Section 18-75 or city and county ordinances of 
an identical nature as far as the offense is concerned. And 
in reserving our exception to the Court's ruling-at the cost 
possibly of reiterating what bas already been said-I do 
want to direct the Court's attention to the fact that there is 
no testimony in this case that his man was advised that the 
taking of this blood sample would be used in a prosecution 
against him in a· crime of which he is now being charged and 
is before the Court. 

Mr. Taylor: Your Honor, before we adjourn I'd like for 
the Court to rule on the question ·of whether or not the Court 
will receive the report-the certified report-of the State 
Medical Examiner's Office, which has been customary if it is 
followed through with a cha.in of evidence. I would like to 
get the Court to rule on that now so I could get the Medical 
Examiner up here from Richmond if it would become neces· 
sary. 

The Court: Gentlemen, I will admit the report. 
Mr. Taylor: As to the intoxication. 
The Court: I will admit the report. 
Mr. Timberlake: We except to the Court's ruling on the 

grounds that it is in violation of the hearsay rule and not 
sanctioned in this type prosecution-that is a 

page 48 ~ felon-type prosecution for voluntary or involun
tary manslaughter-by any applicable statute. 

In Courtroom: 

Mr. Timberlake: Your Honor, we would like to move for 
separation of the witnesses. 

The Court: All right, sir. 

(At this point all witnesses for both the Commonwealth and 
the defense were called, sworn, and ta.ken to respective 
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Court, and the Court n1iarks each of said photographs by an 
exhibit number.) 

Q. Mr. Alwood, I hand you picture identified as Common
wealth's Exhibit 1 and ask you if you took that picture and 
what it discloses (handing photograph to witness). 

A. (Examining said photograph) Yes, sir. I made this 
when I arrived on the scene that night; and, of course, it 
shows a lot of oil and small debris here in the road and a 
picture of the bus on the side of the road. 

Q. All right. Does that show any damage to the bus? 
A. Yes, sir, it shows some damage on the left rear of the 

bus. 
Q. All right. I will just pass that to the jury and let them 

look at these pictures. (Said photograph is received in evi
dence as '' Com1nonwealth 's ExhibitN o.l. '' Said exhibit is 
examined by the jury.) I hand you Commonwealth's Exhibit 

2 and ask you if you took that photograph (hand
page 51 r ing photograph to witness). 

A. (Examining said photograph) Yes. 
Q. And if you took it that night upon your arrival to the 

scene of the accident before you left the scene. 
A. This one was taken a. few da.ys following the accident. 

I believe that is over in Freed 's lot where they keep these 
wrecked ca.rs. It is taken from tl1e left side of the front seat, 
sho-vvin.g the steering 'vheel and front seat and damage to the 
top, a. little damage to the wheel, m1d, of course, the wind
shield is knocked out. I believe it was 2 or 3 days following 
the accident that this shot was made of it. (Said photog-ra.nh 
is received in evidence as "Commonwealth's Exhibit No. 
2." Sa.id exhibit is examined by tl1e jury.) 

Q. I hand you Exhibit l'fo. 3-Commonwealth 's Exhibit 
3-and ask you if you took tlrnt picture and what it discloses 
(handing· photograph to witness). 

A. (Examining said photograph) This was ta.ken a few 
da.ys following the accident after the car had been moved to 
Freed's yard, and it shov,rs tlie back end of tlie car with one 
of the front doors lea.ni11g up against the back of the car. 
I believe that's the door from th0 back. That's the door 
from the right side of the car-right-hand front door. 

Q. The right-liand front door? 
A. The right-hand front door. It shows blood stains and 

some damage to the door a.nd a broken glass. 
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chambers outside the courtroom. Mr. Taylor then presented 
his opening statement on behalf of the Commonwealth, and 
Mr. Franklin presented the opening statement on behalf of 
the defendant.) 

The Court: Gentlemen, it is now lunch time. I will ask 
you during this recess and all subsequent recesses not to dis
cuss the case with anyone or let anyone discuss the case with 
you .. We will adjourn until 2 o'clock. 

page 49 r September 23, 1958 2 :00 P. M. 

Evidence presented on behalf of the commonwealth. 

W. D. ALWOOD, III, 
the first witness, being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Alwood, would you please state your full name, 

your residence, age, and occupation 7 
A. W. D. Alwood, III; photographer from Waynesboro. 
Q. Mr. Alwood, did you go to the scene of an accident on 

the night of April 20, 1957, on U. S. 250 just east of Fishers
ville~ 

A. Yes, sir. 
Q. Did you take some pictures there 7 
A. Yes, sir. 
Q. I hand you-. Would the Court make this Exhibit 17 

The Court: Gentlemen, is there any question about ·any of 
these pictures? 

Mr. Timberlake: \Vell, I don't know. 
page 50 r The Court: Have you seen them? 

Mr. Timberlake: I've seen them. Nothing th~t 
appears from the pictures. 

The Court: Then in order that we can identify them, sup
pose I mark them by exhibit number now so it will make it 
easier to talk about it. Does the order make any difference, 
Mr. Taylor7 

Mr. Taylor: No, sir, I-think it doesn't make a bit of differ
ence. 

(At this point a number ·of photographs are handed to the 
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if you took that picture and-(handing photograph to wit
ness). 

A. (Examining said photograph) Yes, sir. 
Q. And from where· and looking where? 
A. This shot is looking east towards the scene. 
Q. Do you recall th~ date that you took that picture? 
A. It was either Sunday or Monday following the accident; 

Sunday, Monday, or Tuesday; just within a very few days 
following the accident. 

Q. Was that the samie date you took the picture of the 
road that you took the picture of the car and door in the 
Freed lot? 

A. Yes, sir. 
Q. It was the same day? 
A. Yes, sir. . 

Q. And who was with you when you made those 
page 54 ~ pictures? 

A. Who was at the Freed lot? 
Q. Yes. 
A. You were with me aJ1d I believe Trooper Collier was 

with us-met us at the scene and then went down to the 
Freed lot. 

Q. Was he also with you when you took the scene of the 
road? 

A. Yes, he was. 
Q. And that picture, I understood you to say, you took 

at the west of the accident
A. '\Vest of the scene. 
Q. JJooking towards Waynesboro. 
A. I.ooking back towards, Waynesboro. (Said photograph 

is received in evidence as "Commonwealth's Exhibit No. 5." 
Said exhibit is examined by the jury.) 

Q. Exhibit 6. Commonwealth's Exhibit 6. Did you take 
that picture and were the same people with you (handing 
photograph to witness)? 

A. (Examining said photograph) Yes, sir .. 
Q. And on the same date? 
A. Yes, sir. This one is looking west from a point eas,t of 

the scene of accident. 
Q. Looking west from a point east of the scene of accident. 
A. Yes, sir. 
Q. In this picture you a.re looking towards Fishersville. 
A. Looking to·wards Fishers;ville. (Said photograph jg 

received in evidence as "Commonwealth's Exl1ibit No. 6." 
Said exhibit is examined by the jury.) 
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Q. Would you point out to the jury where the blood stains 
were on the door 1 

page 52 ~ A. Well, the most pronounced stain, of course, 
is right here (indicating on Exhibit 3). There 

were some stains down in this area that weren't clear in this 
photograph (again indicating on Exhibit 3). (Said photo
graph is received in evidence as "Commonwealth's Exhibit 
No. 3." Said exhibit is examined by the jury.) 

Q. Commonwealth's Exhibit 4. I ·will ask you if you took 
that picture and what is discloses (handing photograph to 
witness). 

A. (Examining said photograph and a number of nega
tives) It's been so long since I took these that-. These 
happen to be the negatives these prints were made from, 
which I brought them along to be sure they \Vere my pictures 
(referring to number of negatives). (Witness continues to 
examine negatives.) Yes, that's my shot. That I believe
let me see-was one of the doors. 

Q. Does that show a damaged door 1 
A. It shows a damaged door; a very-m1uch damaged door. 
Q. \Vhich side of the door does it show1 
A. The outside of the door. 
Q. The outside of the door or the inside of the door 1 
A. This shows the outside of the door where the damage 

IS. 
Q. Do you, Mr. Alwood, recall whether that is the same 

door that is in the other picture except the opposite side of 
iH 

A. I believe that it is. It's awful when you can't recognize 
your own pictures, but it has been almost a year and a half 

since I took those and I just can't quite make out 
page 53 r which side of the car that is, Mr. Taylor. 

Q. You took the picture 1 
A. I did take the picture, yes, sir. I did take the picture. 

It seems to be-. May I have that last picture back1 (Com
monwealth's Exhibit No. 3 is handed to the ·witness.) I be
lieve that is the other side of this door. We photographed 
both sides of that door, and I think here the door was propped 
against the car and this is the other side of this same door I 
believe. (Said photograph is received in evidence as "Com
monwealth's Exhibit No. 4. '' Said exhibit is examined hv 
~jur~) -

Q. Now I hand you Commonwealth's Exhibit 5 and ask you 
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8 and ask you when you took that picture if you took it (hand
ing ph9tograph to witness). 

A. (Examining said photograpJ1) Yes, sir, I took tl1is 
picture. This one is also looking east from a point west of 
the point of the accident. It just shows the general view 
of the road and Route 250. (Said photograph is received in 
evidence as "Commonwealth's Exhibit No. 8. '' Said exhibit 
is examined by the jury.) 

Q. That's the last one, our Exhibit 9 (handing photograph 
to witness). 

A. (Examining said photograph) Yes, sir, I 
page 57 r made this shot also. This also was taken several 
· days after the accident, at which time Mr. Taylor 

and Trooper Collier were with me; and it shows the high
way looking west at a point a little east of the accident. 
(Said photograph is received in evidence as "Common
wealth's Exhibit No. 9. '' Said exhibit is examined bv the 
jury.) " 

Q. There is another one of the bus. I hand you Common
wealth's Exhibit 10, which shows tJ1e bus in the roadway, and 
it is very similar to Commonwealth's Exhibit 8-only a little 
different. Did you take that the night of the accident (hand
ing photograph to witness)? 

A. (Examining said photograph) Yes, sir. 
Q. Or subsequent thereto? 
A. This is not the same? 
Q. T·here 's just a little difference. One is a little lighter 

than the other. I thought you could see it better. 
A. I see. Yes, sir, this was taken the night of t11e accident. 

It shows the oil in the road an.d, of course, the bus and shows 
.some of the damage on the back of the bus and the s.tuff that 
was knocked off the fender of the car. (Said photograph is 
received in evidence as "Commonwealths' Exhibit No. 
10. '' Said exhibit is examined by the jury.) 

CROSS EXAMINATION . . 
By Mr. Timberlake: 

Q. Mr. Alwood, how long after the accident occurred did 
vou arrive at the scene T · 
" A. Approximately 30 to 45 minutes; it wasn't 
page 58 ~ too long. I never knew exactly the time of the 

accident, but I got there in the neighborhood of 
12 o'clock. 

Q. You ·got there around 12 o'clock? 
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Q. Commonwealth's Exhibit No. 7. Did you 
page 55 ~ take that picture and were the ·same people with 

you and was it taken on the same day as the 
others that you have identified as being taken Sunday or 
Monday (handing photograph to witness) 1 

A. (Examining said photograph) This one I'm positive 
was taken on Sunday following the accident the night before, 
and neither you nor Mr. Collier was with me at that time. 
I took this one without either of you being there. I recog
nize my car over here to the side. 

Q. This is your car up here (indicating on Exhibit 7) 1 
A. Yes, sir. 
Q. Now would you point out to the jury, Mr. Alwood. if 

you can where the house is that the car came to a rest on that 
you took the night of the accident 1 · 

A. Yes, sir. (Witness indicates light-colored house on 
photograph. ) This is the house that the car came-. This 
house; this little light-colored house there is the one behind 
those mailboxes. It looks like it's behind them in the picture. 
Actually it is not right behind them, but in the photograph 
it shows as being a little behind the mailboxes as the house 
that the car came to rest agains.t. These a.re skid miarks that 
was layed dow~ that night (indicating marks on Exhibit 7). 

The Court: What is the number of tha.t exhibit 7 
Mr. Taylor: Commonwealth's Exhibit No. 7. 

page 56 ~ Mr. Timberlake: 
Q. Are you undertaking to testify that you saw 

the accident 7 
A. No, sir. 
Q. Or saw the skid marks after the accident 1 
A. I was up there right after the accident but this was 

taken the next morning (referring to Exhibit 7). 

Mr. Taylor: 
Q. But you did examine the skid marks that night after the 

accident7 
A. Yes, sir . 

. Q. And those are the skid marks that you point out in this 
picture¥' · 

A. That's right. (Said photograph is received in evi
dence as "Commonwealth's Exhibit No. 7." Said exhibit is 
examined by the jury.) 

Q. Now, Mr. Alwood, I hand you Commonwealth's Exhibit 
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Q. Between the time it came to rest and the time you 
found it. 

A. Yes. 

Mr. Timberlake: Your Honor, we would like to introduce 
this photograph as Defendant's Exhibit A. (Sa.id photo
graph is received in evidence and marked "Defendant'.s Ex
hibit A." Said exhibit is examined by the jury.) 

Q. And, Mr. Alwood, I will ask you the same question in 
reference to this photograph and ask you if that is also a 

photograph of the wrecked automobile taken by 
page 60 ~ you at the scene shortly after your arrival that 

night (handing photograph to witness). 
A. (Examining said photograph) Yes, sir, that shot I also 

made. 
Q. And that, insofar as you could tell, was where the car 

came to rest. 
A. Yes, sir. "'i\T ould you like for me to initial the back of 

those prints as being made by me' 
Q. No, the evidence will show that. y.,r e ·would like to in

troduce that as Defendant's Exhibit B. 
A. I usually stamp those before they leave my office but I 

failed to do it on these. (Said photograph is received in 
evidence and marked "Defendant's. Exhibit B." Said ex
hibit is examined by the jury.) 

Q. Now, Mr. Alwood, in Commonwealth's Exhibit 2 I 
believe you testified that this is a picture ·of the Buick auto
mobile involved in the accident taken several days after tlrn 
accident at Paul Freed's. 

A. That's correct. Yes, sir. 
Q. And it shows that it is taken from the left side of the 

car looking through the car to the right. 
A. Yes, sir. Yes, sir. 
Q'. Now in that picture will you point out where, if any

where, it appears that the wheel is damaged (banding Ex
hibit 2 to witness)? 

A. (Examining E:xl1ibit 2) It seems to be just pushed up 
there. It is not too apparent in the photograph 

page 61 ~ but there is no visible-nothing visible there in the 
picture that would show that. 

Q. That's what I'm asking you. You testified I believe 
in chief that this picture showed damage to the wheel. Can 
you point out where that damage is? 

A. Where the damage is? 
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A. Yes, sir, some time around 12 o'clock. 
Q. So if the accident happened around 11 :20, it was some

where around 40 minutes. 
A. Somewhere in that vicinity of time. Yes, sir .. 
Q. Did you at that time find the Buick automobile at rest 

against the house that you described~ 
A. It was still at that spot. Yes, sir. 
Q. ·vv as there any way for you to ascertain whether or not 

the car had been moved from the point ·where it came to 
rest~ 

A. No way, no, sir. I could not be sure that it had not been 
moved. It was still up againsit the house when I got there. 

Q. You didn't see any evidence that it had been moved? 
A. No evidence that it had been moved. No, sir. 
Q. I'm going to introduce these 2 (producing several photo

graphs). I think you have copies of the photographs. I 
don't believe you introduced those pictures of the car (hand
ing said photographs to Mr. Taylor for examination). 

Mr. Taylor: Did Mr. Alwood take these (referring to said 
photographs) 1 

Mr. Timberlake: Yes, I'm sure he did. I'll ask him. 

Witness: 
A. I'm sorry I didn't number those prints. 

page 59 r Mr. Timberlake: 
Q. I hand you photograph here that purports 

to show a wrecked Buick automobile and ask you if that is a 
photograph you took that night at the scene of the accident 
(handing photograph to witness). 

A. (Examining said photograph) If I can refresh my 
recollection by checking these negatives. I believe I did 
but I know there were other people there who made pic-
tures'. , 

Q. Yes, sir. 
A. (Examining afore said negatives) Yes, sir, I did take 

that ·one, Mr. Timberlake. 
Q. And do I understand that shows the car as you found it 

when you arrived there? · · 
A. That's correct. Yes, sir. 
Q. And I believe you also testified that you found no 

evidence that the car had been moved. 
A. That's right. 
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Q. Where the pictures shows the damage is. 
A. It just appears to be out of position there. 
Q. \Vould that be the angle .of the picture or not? 
A. It could be the angle that it is taken from. \Vhen I first 

looked at it, it just seemed to be tipped a little bit and it sHll 
appears to be. However, it could possibly be the camera. 

Q. There is no visible damage to the wheel itself. 
A. No damage on the wheel. No, sir. 
Q. And the wheel itself-that is the rim and the other por

tions of the wheel and the steering column-insofar as it 
appears from this picture is not broken. 

A. It is still intact. 
Q. And the steering column-regardless of whether or not 

the angle of the picture appears to make it lean slightly to 
the right or whether in fact it is pushed slightly to the right-
the steering column is otherwise intact, is it not 

· A. Yes, s.ir. 
Q. Now, Mr. Alwood, I will ask you if you also took this 

photograph when you were making t1rn other photographs at 
Paul Freed 's (handing witness still another 

page 62 ~ photograph) . 
A. (Examining said photograph) Yes, sir. 

Q. And doesn't that photograph show the steering column 
and steering wheel to be intact insofar as you can see from 
an examination of the photograph? 

A. Somehow or other it seems to be leaning a little hit. 
However, it could he the distortion and everything else kind 
of being smashed to one side that malrns it appear like that. 

Q. There's no ·other visible damage to the column or steer
ing wheeH 

A. No, sir. It appears to be slightly tipped but it may 
'not be because of the perspective of the rest of the picture . 

. Q. \Ve would like to introduce this as Defendant's Exhibit 
C. (Said photograph is received in evidence and marked 
"Defendant's Exhibit C." Sa.id exhibit is examined by the 
jury.) Mr. Alwood, what did you first do when you got to 
the scene ·of the accident? 

A. Well, as soon as I arriveq there, of course, being a 
photographer my first reaction is to try to make photo
graphs. I immediately parked the car. When I arrived 
there were other ca.rs there ·of course. I did get my camera. 
out and set it up. I usually keep it in the case. It isn't 
something I grab and go to work. I have to set it up each 
tim1e. I did that and I believe I made a shot of the bus first 
and then went over and ma.de a shot or two of the car. 
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Q. And was it before or after that that you undertook
before taking a shot of the bus and a shot of the 

page 63 r car or shots of the car-was it before that or after 
that that you undertook to 1ook around in the 

road to see what marks, if any, were at the scene~ 
A. I hardly recall how I proceeded there. My normal pro

cedure would be-if that means anything-would be to first 
make my pictures and then look for those marks because we 
work under the assumption that the road is going to be 
cleared immediately, and I try to photograph the cars or 
any other vehicle involved before I do that. That's kind of 
my subconscious way of doing that. I believe that night I 
proceeded in that same fashion. After I made the pictures 
of the bus and car that I looked. I don't recall definitely 
whether I did or not. 

Q. At the time you did look, do you know how much traffic 
had passed there between the time of the happening of the 
accident and the time you undertook to make your pictures~ 

A. I have no idea; I wouldn't know. It was a Saturday 
night and you could assume that there had been considerable 
traffic, but that's ·only an assumption. 

Q. And except for the obstacles created by the wreck it
s.elf-that is the bus over on the right-hand side of the road 
as you go west and the car over off the left side of the 
road-that is an open stretch of road. 

A. That's correct. Yes, sir. 
Q. And traffic normally moves by there at the legal limit. 
A. The usual speed. Yes, sir. 

Q. You can't say what cars, if any, made the 
page 64 ~ marks there in the road that night, can you~ 

· A. I cannot because I didn't see it made. No, 
sir, I cannot. 

Q. Now this exhibit, Commonwealth's Exhibit 10, showing 
the bus in the road, which I believe is just a second shot of 
Exhibit 1, does that show any tire marks in the road (hand
ing Exhibit 10 to witness) ~ 

A. (Examining Exhibit 10) No, I don't-. Unless this is 
one right here-the skid mark there (indicating on E.xhibit 
10). They apparently are covered up. If there were they 
are covered up by the car. 

Q. There is a visible tire mark on the curve leading up to 
the car just passed the bus. 

A. There ·was a mark there after this was cleared up, yes, 
sir. 
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· Q .. ·well, you see the mark there now leading up to the di
rection in which the car was going. 

A. That tin.ark apparently comes from this oil in the road 
there. · 

Q. On a.round to the curve there. 
A. I believe that was made by a car that passed over that 

oil. Yes, sir. , 
Q. Now you referred to some tire marks that appear in 

Commonwealth's Exhibit No. 7 as having been seen by you 
during the time you were at the scene of the accident that 
night. Is that right 1 · 

A. Yes, sir, they were there. Now it is very difficult to 
photograph these marks by flash at night. Sometimes they 
will come through, but more times they will not be visible 

because light reflects awa.y from the surface a.t the 
page 65 r same angle it goes into the surface and it makes 

it difficult to pick up. This was made the next 
morning followi11g the accident, and I assume that these 
marks were la.yed down by the Buick car that went into the 
house (referring to J1Jxhibit 7). 

Q. That is purely an assumption~ 
A. An assumption. Yes, sir. 
Q. Do you recall from examining those marks the next 

morning how far they extended across the road from north 
to south~ · 

A. No, sir. 
Q. They appear, do they not, to lead a.cross the line divid-

ing the west-bound lane and the center lane~ 
A. Yes, sir. . 
Q. Here in the picture (a.gain referring to ExJ1ibit 7) 1 
A. Yes, sir. 
Q. And you caJ1 't say how far out across the center lane 

those marks extended. 
A. No, sir. I didn't make any dimensions there or any 

measurements. 

RE-DIRECT EXAJ\fINATION. 

By Mr. Taylor: . • . 
Q. Mr. Alwood, I want to ask you one question. "TJrnn you 

were examining the exhibit showing the steering wheel, Com
monwealth's Exhibit No. 2, do you recall looking at that 
steering wheel when you took that picture a1jd, if so, would 
you tell the Court and jury whether it was bent 01ie ''1ay or 
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the other 1 To the right or. to the left or up or 
page 66 r down to any angle~ 

A. My recollection was that it was bent. Now 
there wasn't a great degree of bend in it but it's been so 
long that I'm just not real, real positive, Mr. Taylor; but 
my recollection is there was a slight bend there. 

Q. All right, sir. Now, Mr. Alwood, I hand you Common
wealth's Exhibit 10 that shows the bus and the oil and debris 

' on the ground and ask you if Picture No. 10-the roadway 
to the north coming into the highway is the same roadway 
that your car is sitting in (handing Exhibit 10 to witness). 

A. (Examining Exhibit 10) Yes, sir, it is. 
Q. In Picture No. 71 
A. It is the same drive. 
Q. The same driveway. 
A. Yes, sir. 
Q. Now doesn't Picture No. 7-the tire marks that were 

layed down leave the north-bound lane of traffic before it gets 
to the debris or oil in the road (handing Exhibit 7 to wit
ness)~ 

Mr. Timberlake: Your Honor, I think the question is de
cidedly on the leading side. This is Mr. Taylor's witness .. 

Mr. Taylor: 
Q. Well, point out where they start and point out where 

they stop. 
A. The skid marks~ 

Q1
• Yes, sir. 

page 67 ~ A. They seem to stop just after they cross that 
broken line to the left of the west-bound lane. 

They veer sha.rply--:-not sharply-but they veer to the left 
a.cross to the white lines. This is the point of impact-this 
spot right there (indicating on Exhibit 7). 

Mr. Franklin: Your Honor, we object to that opinion. 

Witness: 
A. Well, I hardly know how to answer his question without 

putting it that way. I've been trying to avoid it. 

Mr. T'aylor: 
Q. In putting these 2 pictures together, can you see the 

debris in both pictures (referring to Exhibits 7 and 10) ~ 
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The Court: Mr. Alwood, you might start where you found 
anything on the highway m the nature of del;>ris or what
ever. 

·witness: 
A. Of course, when this picture was made the next morning 

the road had been swept. There had been oil in the road 
from the car or bus; I assume it was from the car. Dust 
collected on the oil. Consequently when it was swept it 
left that mark there. 

Mr. Taylor: 
Q. Answer this. 1,l\T ere the skid marks as re:flected in Pic

ture 7 ea.st of tha.t point that you are just talking about or 
west~ 

A. East of the point. 

page 68 ~ RE-CROSS EXAMIN .A.TION. 
I 

Bv Mr. Timberlake: 
· Q. Do you mean, Mr. .A.lwood, that this mark y,ou have 

reference to here in the picture in exl1ibit-Commonwealth 's 
J~x11ibit 7-. Do I understand from you that this tire mark 
that appears in that and which you described as going across 
the broken line dividing the west-bound lane from the center 
lane, do I understand from you now that tha.t mark in its 
entirety is east of where this oil and debris was in the road~ 

.A. Yes, sir. Yes, sir. 
Q. So that the point over in.the center lane where the mark 

appears to end in the photograph is still east of where the 
oil and debris was 1 

A. It almost runs out at that point. Judging from this 
picture, it seems to be almost across from this point here 
which I mentioned as being the point of impact. It seems 
to be just possibly right directly across from it there. 

Q. 1.7\Then you ref er to the point of impact, ·Of course, Mr. 
Alwood, y.ou are not undertaking to convey the idea to the 
jury that you saw the vehicles collide. 

A. I did not. 
Q. Or that you have any other mea:ns other than the jury 

has of evidence in determining where the point of impact 
was. . 

.A. No, sir, I couldn't qualify that. 
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Q. \Vhen you refer to the point of impact, you simply 
mean the debris and oil in the road. 

page 69 r A. That's right. 
Q. Do I understand that this point where I have 

my thumbprint is where the oil and debris was in the road
that light mark in the road (referring 'to Exhibit 7P 

A.' Yes, sir. 
Q. That is in Commonwealth's Exhibit 7. The 'witness in

dicated that this light-appearing substance in the west-bound 
lane extending from a point near the edge of the west-bound 
lane to a point over near the ·white line dividing it from the 
center lane is where he found the oil and debris. Is that 
correct~ 

A. Yes, sir. I believe I could locate it on this picture here 
if you ·would like for me-that spot there in this picture 
(referring to Exhibit 10). 

Q. That's Commonwealth's Exhibit 10. 
A. It would be this spot here (indicating on Exhibit 10). 
Q. Just point out to the jury where this light-colored por-

tion of the west-bound lane appears on Commonwealth's 
Exhibit 10. 

A. I believe that this would be it through here (indicating 
spot on Exhibit 10). This is mud and dirt apparently there 
that was knocked off the bus or the car. 

Q. As far as you know, there was mud and dirt in the road 
that you found when you got there. 

A. I forget '"rhat the weather was. 
Q. In other words, you understand that our only purpose 

here is to let the jury know what you found in the road in
dependent of any conclusions? 

page 70 ~ A. Yes, sir. 
Q. As I understand, you pointed out to the 

jury that this rather light-colored substance-whether it's 
mtnd or dirt or whatever it may be-that sort of mingles 
with the oily substance is the same light-colored substance 
that appears in Exhibit 7 up there in the west-bound lane. 

A. Yes, sir. 
Q. And whether or not this tire mark that you have de

scribed extends beyond that point or stops with it is a ques
tion of determination and examination of the Court. Doesn't 
it appear to go beyond? 

A. It appears to go beyond but I can't be positive. 
Q. So it wasn't entirely east of the oil and debris that 

you found in the road. 
A. The skid marks? 

, 
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Q. The tire marks. 
A. They start ea.st and end up either adjacent to or slightly 

beyond. 
Q. Slightly west? 
A. Slightly west. Yes, sir. 

No further questions. 

Witness leaves the stand. 

DR. HARVEY BRO.WN RYDER, 
the second 'vitness, being first duly sworn, testified as follows: 

page 71 r DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Dr. Ryder, would_you please state your full name and 

your age and your residence? 
A. Harvey Brown Ryder; age 38; \~Ta.ynesboro, Virginia. 
Q. And, Doctor, where did you take your medicine1 
A. I am a graduate of the Medical College of Virginia 

Hospital of Richmond, Virginia; and I subsequently interned 
at that same institution and subsequently finished a. resi
dency in general surgery a combination of 2 places-McGuire 
Veterans,' Richmond, Virginia, and the Medical College of 
Virginia.. 

Q. And, Doctor, 'vhere are you practicing your profession 
at the ptesent time 1 

A. I am a. surgeon in Wa.ynesboro, Virginia.. 
Q. You are a surgeon in Waynesboro, Virginia. And how 

long have you been in W a.ynesboro 1 
A. Going into 3 years, sir. 
Q. Doctor, on the night ·of April 20, 1957, did you have 

an ·occasion to see the defendant here, Wallace P. "Tade 1 
A. I did, sir. 
Q. And where did you see him1 
A. Waynesboro Community Hospital, Waynesboro, Vir-

ginia, emergency room. 
Q. In the emergency room and a.pproximately what time? 
A. 12 midnight, sir. , 
Q. 12 midnight. Now, Dr. Ryder, did you see a.ny other 

patient that night about the same time? 
page 72 r A. The deceased, a Mr. Dickerso11. 

Q. Yes, sir. Did you see Mr. Dickerson 1 Mr. 
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Fred Dickerson? 
A. Yes, sir. 
Q. About what time did you see him or which one of these 

men did you see first? 
A. Mr. Dickerson. 
Q. You saw him1 first? 
A. Yes, sir. Actually it was a few minutes after 12 when 

I saw Mr. Wade; approximately about 12 :30 I would imagine. 
Q. And did you see Mr. Dickerson also in the emergency 

room at the hospital? · 
A. Yes, sir. 
Q. And what was his condition? What were the nature 

of his injuries and to what extent if you will explain to the 
jury? 

A. This is Mr. Dickerson? 
Q. Yes, sir. 
A. He had severe facial injuries and a severely fractured 

skull. He had a great respiratory difficulty. He was already 
getting rather pronounced swelling or edema of the throat. 
He couldn't get his breath and I did a tracheotomy, and he 
subsequently died of cranial injuries or brain injuries as a 
result of the accident. 

Q. Where was the fractures on his head? 
A. The right side of his head ·and face were severely 

crushed. 
Q. The right side of his head and face was crushed? 
A. With a large area of the cheek or side of the mouth .of 

approximately the size of my hand avulsed or 
page 73 ~ torn loose from the bony attachments. 

Q. Was he at that time bleeding profusely? 
A. Bleeding severely. 
Q. Bleeding severely. And had he lost any appreciable 

amount of blood or could you tell? . 
A. Unquestionably this man had been bleeding since the 

accident and I'm sure he had lost a considerable amount of 
blood. There was a lot of blood on him, but how much he 
had lost prior to that I couldn't tell. 

Q. But from the injuries he had and tha.t were visible 
he would have to have lost a lot of blood. 

A. He would have had to have lost a lot of blood. 
Q. Do you have records or know approximately the time 

of his death? 
A. He died at approximately 12 :40 a. m. 
Q Approximately 12 :40 a. m. Was his death due to the 

accident or the injuries received in an accident? 
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A. Yes, sir. 
Q. Now, Doctor, what was the condiiton of the defendant 

here, Wade, when you examined him T 
A. His physical condition was satisfactory. He did have 

multiple injuries. Do you want those enumerated T 
Q. Yes, sir. 
A. He had multiple fractures of the jaw, multiple rib 

fractures ,on the right side, contusions of the lower back, 
bruises of both hips, a. laceration of the cheek, several smaJI 

cuts in t11e he.ad, and a. laceration in the hairline 
page 74 r of the scalp. He had several cuts inside of his 
· mouth presumably from teeth. 

Q. Now was Mr. Dickerson conscious a.t any time that be 
was in the hospital 1 

A. He was never conscious. 
Q, How about Mr. Wade? 
A. I would say Mr. Wade was conscious. 
Q. He was conscious. V\T a.s be rational T Did he appear to 

know and recognize what he was doing and the other people 
were doing to him or for him? 

A. Yes, sir. 
Q. Doctor, did you detect the odor of alcohol on 1\fr. Wade? 
A. I detected an ,odor resembling alcohol on his breath. 
Q. On his breath. Were you present when the State 

Trooper, Mr. Collier, ·or 1\fr. Smoot was in the room with Mr. 
Wade and talking to him? 

·'A. I was in the room when Trooper Collier was in the 
room. Smoot may have been behind me. I don't reca.ll that 
he was in the room when such conversation between Mr. \:\Tade 
and I took place. 

Q. He may have been behind where you were working. 
A. He may have been behind me. . 
Q. Did you overbear any conversation between Trooper 

Collier and Mr. V\T ade regarding who was the opera.tor of the 
automobile T 

A. I did not. 
Q. You did not. Did you hear any conversation between 

Trooper Collier and Mr. Wade as to whether or 
page 75 r not he desired a blood alcohol test taken? 

A. I heard one such conversation. Yes, sir. 
Q. Would you please relate that to the jury, Doctor? 
A. Trooper Collier told-

Mr. Timiberlake: ,Just one minute, Dr. Ryder, please. I 
object, Your Honor. In view of matters that were taken 
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up in chambers I assume that it can be understood that our 
objection ,stands to this line of questioning. 

The Court: Yes, sir. Yes, sir. Let the record so show. 

Mr. Taylor: 
Q. Go ahead, Doctor. 
A. T'r,ooper Collier had told Mr. Wade he was going to 

charge him I believe and did tell him he was going to charge 
him with reckless driving and under the influence and offered 
him the opportunity of taking a blood alcohol, explaining to 
him it could be used for or against him. Mr. Wade con
sented to the blood alcohol. I drew the blood alcohol follow
ing a conversation between Mr. Wade and Mrs. Wade as 
to whether the blood alcohol should be drawn. They both · 
agreed to have it drawn or both agreed they wanted it, and 
I drew it. 

Q. Mrs. Wade, the wife of the defendant, was in the room 
at that time? 

A. At that time. That's right. 
Q. And there was some conversation between 

page 76 ~ Mr. and Mrs. \lV ade about that blood alcohol. 
A. Yes, sir. Mr. Wade turned to his wife. He 

was lying on the table. He turned to his wife and his exact 
words are difficult to recall. He asked her in effect did she 
think he should have it drawn. She said, "I think so," and 
he agreed to have it or he said, ''Go ahead and draw it.'' 

Q. And you did draw the blood from Mr. Wade? 
A. I did, sir. 
Q. And what 'did you do 'with iU 
A. I gave it to Trooper Collier who, in our presence, sealed 

it up and after that I suppose he mailed it. 
Q. He sealed it up in your presence? 
A. Yes, sir. 
Q. Doctor, what conversation did Mr. Wade have with 

you, if any, while you were working with him there in the 
hospital? 

A. I recall that I asked him where he hurt. He told me 
his jaw. I X-rayed his jaw and checked and found it was 
unquestionably fractured. Subsequently he complained of 
pain in his right side and lower back. I recall he a!'lked 
about Mr. Dickerson several times and wanted to know how 
he was. 

Q. He asked about Mr. Dickerson several times? 
A. Yes, sir. His wife came in and wanted to know if she 

could see him. I said she could and she wanted to know his 
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teeth in his mouth at the hospital when you first examined 
him? 

A. I don't recall. 
Q. Y·ou don't recall. \iV ell, was his jaw broken loose and 

hanging dov.7Il 1 
A. The jaw was excessively mobile; excessively loose. It 

was flabby. 
Q. Flabby. He had great difficulty in talking, did he 

noU 
A. Rather pronounced difficulty in talking. I don't know 

how much you mean. 
Q. In describing his injuries, was anything wrong witl1 his 

right hand7 
A. Yes. I did neglect that. He had several cuts on both 

hands. I'm sorry. 
Q. His right hand or right arm wasn't broken, was it1 
A. I didn't see any. 
Q. \iV as his left a.rm or left hand broken? 
A. I don't recall that it was. He had multiple cuts on the 

back of both hands. · 
page 79 ~ Q. Multiµle .cuts on the back of both hands. 

Now who brought Mr. Wade into the l1ospital 1 
A. I don't know, sir. He was on the stretcher whe11 I 

first saw him. I think the first ajd crew brought him in. 
Q. \iV as his wife with him then 1 
A. No. sir. She may have been there. She wasn't there 

when I first saw him. 
Q. He was on the stretcher in the hall 7 
A. That's right. . 
Q. She wasn't there? 
A. She appeared. Who called her I don't know; but at the 

time I initially saw him I didn't see her. 
Q. The first time you saw him was about 12 :30. Is that 

righU 
A. If it please the Court, the time element there was a 

little indefinite because Mr. Dickerson was seriously ill. 
I had sent a nurse out to see how Mr. ''Tade's condition was 
to see if it was necessary to send for another surgeon. She 
reported back to me tlrn.t his condition appeared satisfactory 
so I ducked out, just glanced at him, spoke to him for a 
minute, and went on back in and started working- on J\fr. 
Dickerson, realizing that this man (indicating· Mr. \iVade) 
wasn't in danger of life. Exactly the time there I don't 
know, but I started working on the man definitively about 
12:30. 
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condition first, and I told her she could see him and we talked 
together about his condition. I told her he had certainly a 
fractured jaw and would have to be admitted. 

Q. And he was subsequently admitted to the 
page 77 r hospital. . 

A. Yes, sir. 
Q. And how long did he remain a patient at the hospital, 

Doctor1 
A. Approximately 2 weeks. 
Q. Approximately 2 weeks. Vil as he from the first time 

you saw him until he was discharged from the hospital ever 
unconscious to your knowledge 1 

A. Not to my knowledge. 

CROSS EXAMINATION. 

By Mr. Franklin: 
Q. Dr. Ryder, in the fractures that Mr. Wade had in his 

jaw, would you describe those, please, sir? 
A. There were fractures of the ramus or portion of the 

jaw on this side (indicating right jaw); similarly on this 
side (indicating left jaw). There were 3 fractures of what 
is generally called the chin in such matters. 

Q. What was necessary as far as you were concerned to 
correct thaU \iVhat did you have to do~ 

A. He had false teeth above so I had nothing to work with 
up above. I had to drive a Stine pin, which is a wire or heavy 
steel rod, through both cheeks-one through here (in
dicating upper ja>v or cheek) and out the other side (in
dicating from left to right), and then 2 pins in front to secure 
his false teeth to the upper jaw; and then I wired the frac
tures in the lower jaw and wired them to the upper jaw, 
maintaining them in that position approximately 8 weeks, and 

cut the wires loose. 
page 78 r Q. In other .words, you wired practically his 

mouth shut so to speak. 
A. His mouth was wired shut. 
Q. His mouth was wired shut. 
A. I mean the teeth were wired together but the lips were 

open. 
Q. It was very difficult for him to talk during that period, 

wasn't iU 
A. Yes, sir, it was difficult. 
Q. Now when )"OU first examined him did he have his false 
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jury. I don't know. Certainly there is not, a ;.aisabling 
injury. I'm sure the man has good function of his hands 
now but he miay have had a fracture. It's been over a ·year 
and I'm not certain whether I treated such a small fracture 
or not. I do recall he had several cuts on his ha.rids a.nd may 
well have had a. fracture of the m.etaca.rpaI ·It seems to me he 
did. . 

Q. Doctor, on October 3, 1957, as a result of a question; 
your answer was as follows: "He had a lacei·ation of~." 

The Court: Can you tell him where that was, :M~. Frank
. lin?. 

Mr. Franklin : 
Q. That was when you were on the witness stand in this 

··· m:a.tter at a preliminary hearing. Your answer 
, .. page 82 ~ was as follows : ''He had a. laceration of the 

scalp, left cheek, several cuts in his hairline, cuts 
in the mouth, contusions of the ribs, which X-ray showed 

. ·to be the second through the tenth on the right side, contu
: sfons of the back on the right side, fractures or contusions 

of the upper abdomen, the cause of which I do not. know. 
He had tenderness in the lower pa.rt of his back, the cause 
of which we never did determine. He was X-raved subse
quently. Bruises of both hips, numberous srrui.11 c~ts on the ' 

· · baclrs of his hands, and multiple fractures of the lower 
jaw." 

A. If I didn:'t list a fracture, I don't recall that the man 
had one. If the X-ra.y a.t the t.ime shows that he did have 
one, why that's right. ·· 

Q. We a.re ·not suggesting that he did have one. That's 
all. 

RE-DIRECT EXAMINATION. 

By Mr. Taylor·: . 
Q. Doctor, I b\'!lieve Mr. Franklin answered the question 

as to your form.er testimony. You testified about these 
broken ribs. Were they on the right side or left side? 

A. The right side. · 
Q. Did this man have any chest injuries? 
A. You can't help but have chest injuries with the second 

to the tenth ribs broken as well a.s contusions. 
Q. And it was also-. I believe you testified that it was 
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Q. Did you treat him for injuries to his legs or not 1 

The Court: Treat him for injuries to what 1 

page 80 ~ Mr. Franklin: 
Q. His legs. 

A. Yes, sir. He had contusions of the right leg, numb
ness, and some disability of the muscles persisted even for 
6 or 8 weeks after he ·left the hospital. Such treatment, 
however, was only incidental to the treatment of injuries the 
man had . elsewhere. 

Q. I believe you said it was necessary for this man to stay 
in the hospital approximately 2 weeks. 

A. Yes, sir. . 
Q. Let me ask you. In your examination of him,. ill answer 

to Mr. Taylor's questions, you said you smelled alcohol or 
smelled something simulating alcohol. Was that only ·when 
you got down· to examine his mouth~ ' . , , 

A. At that time it was necessary to get dOse to· manipu
late the jaw. At that time I detected the odor of. alcohol. 

Q. There wasn't any ·odor of alcohol on him· that you:. co{tld 
detect at any great distance 1 · · ' · : 

A. I was not aware of the odor when I was not· i:i1 his ihi-
mediate presence. . · · 

Q. But you detected it when you got down and worked:.:__ 
A. "iVben I was down examining ·the patient 'and·.·checki~g 

his jaws, yes, sir. . . . .." · . · · 
Q. Doctor, state whether or not Mr. Wade; in discui?sing 

his condition with. you, that you found out from him as his 
doctor that he didn't know anything about what'happened to 

him the first 2 or 3 days be was in the hospital. 
page 81 ( A. Approximately about the third or fotfrth 

day Mr. Wade said he couldn't remember much 
about the accident and his condition:· Subseque_ntly, as late 
as about the tenth he said that he didn't rerm~µiber any
thing of those first 3 or 4 days. He said his meinor)r ·was 
blurred. · 

Q. Doctor, going back to the injury to his right,hartd~ you 
didn't observe any in:iury that would prev~nt lij,m· · from 
writing his name if ·he had had all his facl1lties. 1 ''Va's there 
any injury that would prevent him froµi _ writi:rig'1 .. 

. A. I believe the man in retrospect had a fracture of this 
:finger (indicating little finger of right hand); 'r. didii't 
mention it this morning but, if I may be permitted, Y,bu ·have 
the statement of the first list of injuries before the grand 
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the right side of his head that was crushed. I mean of the 
Dickerson man's head. 

A. The right side of Dickerson's head. Yes, 
. page 83 ~ sir. 

Q. Do you recall, Doctor, whether or not Mrs. 
Clemmer was on duty, a registered nurse, in the Waynes
boro Hospital i0r came to the hospital with these injured men 
that nighO 

A. Yes, ·sir, she wa.s on duty. She had replaced this large 
flap of this man's face on the right and was holding it in 
place and attempting to control the bleeding and pressure. 
She subsequently helped me control this bleeding and helped 
me sew this man's face up; and as soon as we finished that 
we also did a tracheotomy. She helped me do that. \Vhen 
she left I do not know. 

No further questions. 

Witness leaves the stand. 

ELWOOD HAMILTON FURR, 
the third witness, being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Furr, your full name is Elwood H. Furr? 
A. That's right, sir. 
Q. Or Elwood Hamilton Furr. 
A. That's right. 
Q. What is your age f 
A. I'm 38. 
Q. What is your ·occupation? 
A. I'm a Trailway coach ope.rator. 

Q. Where do you· live,· sir? 
page 84 ~ A. I live on the old New Hope Road on Route 3. 

Q; Route 3? 
A. Yes, sir. . 
Q. How long have yoil been operating a Trailway bus f 
A. 13 years. · 
Q. 13 yea.ts? 
A. Yes, sir. 
Q. In April, 1957, were you on. du.ty the 20th day of April? 
A. Yes, sir. · 
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Q. What was your run that day? 
A. From Staunton to Richmond and return from Richmond 

back to Staunton. · 
Q. On your retum trip from Richmond to Staunton, ap-

proximately what ti:r;ne did you get into F'ishersville? 
A. Approximately 11 :20. 
Q. Approximately 11 :20? 
A. That's right. 
Q. Were you running on timie that night? 
A. No, a little late. 
Q. A little late? 
A. A little late. 
Q. Can you tell the Court approximately what time you 

arrived at Fishersville? 
A. Approximately 11 :20. 
Q. Did anything happen that night? Was there an acci

dent in which your bus was involved? 
A. Yes, 1sir. 

page 85 ~ Q. Woulq you tell the jury just what did hap
pen just prior to the accident? . 

A. All right, sir. I was traveling west on 250. Two 
passengers were to be discharged at this point in Fishers
ville, and I gave my signal to make a smooth stop in plenty 
of tim·e. This car was traveling back approximately a city 
block or more ; and before the bus become~or I could bring 
it to a stop, this car had run into the back of the bus. 

Q. Did you see the car in the rear of the bus before it 
struck the bus? 

A. Yes. Yes, sir. 
Q. And how far do you say, it was behind you when you 

first noticed it? 
A. A city block or more. 

_ Q. About a city block? 
A. Yes, sir. 
Q. And I understand you to say that you were gomg to 

make a stop at this point. 
A. Yes, sir. 

'Q. And you say you gave your signal for that? 
A. Yes, sir. 
Q .. Had you actually stopped the bus when the collision 

happened? 
A. No, sir. The bus hadn't come to a complete stop. 

· Q. Hadn't come to a complete stop. 
A. No, sir. 
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Q. The place in the road where you were going 
page 86 ~ to make this stop. Vv as that a junction of a road 

or what? 
A. At this particular .point it's a dead-end street I under

stand there and then the entra.nce to Mr. Botkin's house, 
which is his drive. That gives us the widest point to pull off 
to make the discharge. That's what I was trying to make. 

Q. That's what you were trying to make. 
A. Yes, sir. 
Q. You say you were hit before you actually made that? 
A. Yes, sir. 
Q. Was the bus hit hard or a glancing blow or how was it 

.hiU 
A. It was hit at a glancing blow. 
Q. It was hit at a. glancing blow? ' 
A. Yes, sir. 
Q. Were you at that time meeting any east-bound traffic? 
A. No, sir. 
Q. To your knowledge. 
A. No, sir. 
Q. There was no east-bound traffic passing you? 
A. No, sir. 
Q. "\\Tell, when this car hit the rear end of your bus, what 

happened then, Mr. Furr? 
A. Well, the first thing was the hood went up the highway. 

The next thing-
Q. "\\Tait a minute. What do you mean by "the hood went 

up the highway"? , 
A. The hood flew off the car and went on up the highway. 

Q. In front of you? 
page 87 ~ A. Yes, sir. And the next thing was the car 

with the door falling a.bout opposite or midways 
from the bus. 

Q'. T'he door fell off? 
A. From the car a.bout middleways of the bus. 
Q. About middlewa.ys of the bus. 
A. That's right, sir. 
Q. Then what happened? 
A. The car continued on traveling west on the left-hand 

side of the road and then turned and went into this lawn and 
into this !111i3.n 's house. 

Q. It went into the la-wn of a house. 
A. That',s right. 
Q. Y·ou say the door fell off the car. What door, if you 

know, and where did it land in the highway with ref ere.nee 
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to the bus and with reference to the center of the highway 7 
A. It was the right-hand door of the car and it fell about 

the center of the highway. 
Q. The right-hand door of the car. 
A. That's right, sir. 
Q. And you say it fell in the center of the highway 7 
A. That's right, sir. 
Q. ""\iVell, what did you do, Mr. Furr7 Did you bring your 

bus to a stop or did you go on up the highway or what did 
you do7 . 

A. No, I brought the bus on to a stop within about half a 
length. 

Q. Half a length of what 7 . 
page 88 ~ A. Half a length of the bus after the car had 

struck the bus. Then I got out of the bus and we 
run to the highway and removed the door from the high
way .. 

Q. To get out of the bus what did you have to do 7 
A. There's a door on the right-hand side. 
Q. There is no door ·on the driver's side? 
A. There is no door on the driver's side. 
Q. Then you have to get out of the bus on the opposite 

side from which you were sitting. 
A. Yes, sir. 
Q. Did you get out of the bus immediately7 
A. Yes, sir. · 
Q. What did y;ou do? 
A. ""\iV e removed the door from the highway and then I 

went to phone for help. 
Q. You say "we" removed the door from the highway. 
A. Yes, sir. 
Q. Who is we? 
A. Some other gentleman. I do not know who he was. 
Q. Where did, you remove it to 7 
A. Off to the side of the road. 
Q. Where the car was~ 
A. That's right; the same side. 
Q. As you went across the road you took the door with 

you7 
A. That's right. · 
Q. Did you go right straight to the car 7 

A .. Yes, sir. 
page 89 ~ Q .. What did you find when you got to the car7 

.. A. I fo.und Mr. Dickerson laying with his head 
to the right of the car and Mr. ""\iVade was to the left of the 
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actually stopped your bus until you got over across the road. 
where this car was 1 

A. Well, it was just a matter of seconds. No" quicker 
than I could get out of the bus, run a.cross the road, help 
sling the door up, and run right .straight to the car. 

Q. And that is the position you found these men in at that. 
time. 

A. That's right, sir. 
page 91 r Q. You say you· went in the house and called 

the State Trooper and c.alled the ambulance f 
A. \1\T ell, the neighbor next door-in the house next door, 

which would have been to the left of the car-she holloed 
across from her house and asked if she could help. I said, 
"Yes, call the ambulance and the State Trooper." Mean
while, the house where the car struck opened the door and 
asked if they could help and they said tJiey had a. telephone. 
So I called for the State Trooper and the ambulance. 

Q. You called for the State Trooper and the ambulance. 
A. Right from their house. 
Q. \f..T ere either one of these men moved irf any respect 

while you were there f 
A. No, sir. 
Q. Until they were moved to the ambulance? 
A. No, sir. 
Q. You didn't see either one of them being mioved? 
A. I didn't see either one of them being moved. 
Q. Now, Mr. Furr, did you stay there constantly until the 

Trooper got there 1 
A. Well, I was standing right on the porch right inside 

the door with the door open and using the telephone when 
Trooper Collier came in to use the same phone to call for 
blood. He called the Waynesboro Hospital to find out if 
they had a supply of blood on hands. I was right there 
until Trooper Collier and Trooper Smoot came. 

Q. Did you go back to the car? 
page 92 r A. There was such a. crowd I didn't go back to 

the car after Trooper Collier and Trooper Smoot 
got there. · 

Q. Did you examine the car before you went into the house 1 
The inside of the car f 

A. Yes, sir, I did. 
Q. Did you have a .flashlight or what did you have 1 
A. Yes, sir, I had a. .flashlight. 
Q. What did you see in the car besides these 2 men f 
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car, and Mr. Wade was sitting in a slumped position to the · 
left of the car. Mr. Dickerson was laying to the. right of 
the car with his head to the right and more or less in a bow, 
and blood was flowing from his head over the side of the 
car into this man's lawn. The next-door neighbor halloed 
across to see if I needed help. I said, "Yes, call the State 
Trooper and the ambulance.'' Then the house which was 
struck by the car-they ca.me to the door and asked if they 
could help. I asked them if I could use their phone. They 
said, "Yes." I called for the State Trooper a.nd the am bu-

. lance myself from their phone. 
Q. Now, Mr. Furr, the testimony is that Mr. Dickerso11 

was lying with his head partially out of the car. 
A. Yes, sir, to the edge of the car; to the right of the 

car. 
Q. Is that the door that was removed from the highway 7 
A. That's right. · 
Q. There was no door between hini and the outside. 
A. No, sir. 
Q. How about the door on the other side of the ear? 
A. The door on the other side of the car was closed. 
Q. The door on the other side of the car was closed. 
A. Yes, sir. 
Q. It had not been spun open. 

A. No, sir. 
page 90 r Q'. It wasn't open when you got over there? 

. A. It wa.sn 't open when I got over there. . 
Q. With reference to the steering wheel, who, if anybody,' 

was under the steering wheel 7 
A. Mr. W a.de was under the steering wheel. 
Q. J\fr. Wade was under the steering wheeH 
A. That's right . 
. Q. You say he was lying in a slumped position 1 
A. To the left. 
Q. To the left of the car. Now were you the first man to 

get to - this car~ . 
A. At the time I was the first one. 
Q. You were the first one. 
A. Yes, sir. 
Q. Nobody was there before you 7 
~No,~. . . 
Q. And, of course, no one could ha.ve been moved. Is that 

right? · ·· · · 
A. That's right. . 
Q. How long do you think it was from the time you · 
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A. That's right, sir. 
Q. Mr. ·Furr, I hand you Commonwealth's Exhibit No. 7, 

the picture shov .. 1ing the highway looking towards 
page 94 ~ Fishersville from '\T aynesboro and showing tire 

marks in the highway, and ask you whether or 
not you saw any tire marks there tlrnt night (handing Ex
hibit 7 to witness). 

A. (Examining Exhibit 7) Yes, sir. 
Q. Did you see those tire marks there before you left the 

scene that night~ 
A. Yes_, sir. Yes, sir. 
Q. Can you tell the jury how long or how fa.r this man 

had been following y·ou, the operator ·Of this Buick car that 
hit you~ 

A. No, I cannot tell that. 
Q. Or where he flrst came into your view~ 

Mr. Timberlake: He has already testified to that, Mr. 
Taylor. About a city block behind. 

Witness: 
A. Of course, how long he had been following me m the 

distance I don't know. 

Mr. Taylor: I believe that's all. 

CROSS EXAMINATION. 

By Mr. Timberlake: 
Q. N.ow, Mr. Furr, as I understand your testimony, you are 

39 years of a.ge and employed as a driver for Trail ways. 
A. 38. 
Q. 38. And how long have you been employed-1 
A. 13 years. · 

Q. Going into 14 yea.rs as a driver for Trail
page 95 ~ ways. 

A. That's right, sir. . 
Q: And on this particular day you had ma.de the run from 

Staunton to R.ichmond. · 
A. That's right, sir. 
Q. And were making the return trip. 

· A. That's right, sir. 
Q. And you had how many passengers, do you recall, tl)at 

were to debark there at Fishersville~ · -
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A. The back of the car and the floor of the car was covered 
with beer cans. 

Q. With beer cans? 
A. That's right. 
Q. You don't know or do you know whether they were beer 

cans or beer-whether they had been opened or not? 
A. That I can't say whether they were empty or full. All 

I can say they were beer cans. 
Q. Mr. Furr, did you personally have any conversation with 

either one of these men or hear either one of these men 
have any conversation with anybody else 1vhile they were in 
the automobile there? 

A. No, sir, I did not. 
Q. You did not? 
A. No, sir. 
Q. Where did this car eventually come to a standstill? 
A. Against a house. 
Q. Up against the house? 

A. Up against the house .. That's right, sir. 
page 93 ~ Q. Mr. Furr, what damage was done to the 

bus as a result of this impact? 
·A. There was about $500.00 damage to the bus. The rear 

was caved in. The stop light and the signal light on the 
left side was knocked out. 

Q. Just one question (producing photographs previously 
received in evidence). I hand you, Mr. Furr, Common
wealth's Exhibit 1 and ask you if the bus shown in that pic
ture is the ·bus that you were operating that night (handing 
Exhibit 1 to witness). 

A. (Examining Exhibit 1) Yes, sir. 
Q. And is that the position on the road the bus was 

stopped? 
A. That's right, sir. 
Q. The street right in the rear of that bus. Is that the 

street that-? 
A. Which I attempted to stop at. 
Q. Which you attempted to stop at. 
A. That's right. 
Q. And that is the street you ref erred to as a dead-end 

street? 
A. That's right. 
Q. And the left rear corner of that bus. Is that what 

you spoke of as being the dama.ged part? 
A. That's right. 
Q. Where the light was broken, etc.? 
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Q. The signal was on indicating your intention to stop? 
A. That's right, sir. 

Q. Then you looked in the ,side mirror and saw 
page 97 ~ the car approaching about a block away. 

A. That's right, sir. 
Q. And you continued to slow up to make a gradual, easy 

stop. 
A. A smooth stop. 
Q. Is that correct? 
A. That's right. 
Q. Had you reached a full stop? 
A. No, sir. 
Q. Wben this accident occurred? 
A. No, sir. 
Q. I believe y.ou testified that you were within about half 

a bus length of your stop. 
A. The bus moved-I moved it about half a bus length 

after it was struck. 
Q. Would that have been about the distance it would have 

required you to come to a complete stop? 
A. It could probably. ·what I mean, if I could have con

tinued on without k-etting; the blow and contitmed on in a 
smooth stop, I could probably have. stopped in a little less. 

Q. A little less tha.n tha.t? 
A. Tha.t 's right. 
Q. And there is no question but what you were stopping 

the bus ·on the traveled portion. 
A. The right rear wheel was off. 
Q. The right rear wheel was off. What a.bout the right 

front? 
A. The right front wheel v.ras lea.ding more off. 

Q . .So you were ,stopping with the right wheels 
page 98 ~ on the shoulder off the paved surface· and with the 

left wheels on the paved surface. 
A. That's right, sir. At the point you can't get any more 

of the bus off. 
Q. Of course, you are a.ware that that is in violation of the 

law, a.re you not, Mr. Furr? 
A. In one sense of the word, yes. But what a.m I going to 

do with iU 
Q. Don't you know that the law prohibits you fr.om stop

ping 'Or loading or unloading a bus on the traveled portion of 
the hig-hway? 

A. Yes, sir. That's why I try to get as much off as I can. 
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A. 2 passengers to debark there at Fishersville; 9 left 
aboard. 

Q. I see; 11 passengers in all. -
A. Yes, sir. 
Q. Do you recall who those 2 passengers were? 
A. I know them when I see them but to call their names I 

can't say. I don't know their names. 
Q. 'Vhere do you live, Mr. Furr~ 
A. I live on Staunton, Route 3, ·On the New Hope Road. 
Q. Middlebrook Road? 
A. New Hope Road. 
Q. The New Hope Road. 
A. Yes, sir. 
Q. Did you obtain or make any record of the names of the 

passengers that night that were going to get off· at Fishers
ville? 

A. They filled 'out the courtesy cards, the 2; all ·of them 
filled out courtesy cards. 

Q. Did you preserve that? 
A. Yes, sir. 

page 96 r Q. By consulting those cards can you tell us 
who the 2 passengers were that were getting off? 

A. No, not by name I eouldn 't say unless they put their 
address. 

Q. Were they men or womien or a man and a woman? 
A. No, one was a little boy and the other-I would say 

maybe he was 20 yea.rs old. He was a man. 
Q. Do you have any recollection of whether they were 

traveling together~ 
A. No, they were from different homes. One lived directly 

across from where the accident happened and the other 
lived about a block below from where the accident hap
pened. 

Q. vVhich lived directly across the road from where the 
accident happened? 

A. The older one. 
Q·. The 18-or-20-year-old one. 
A. That's right, sir. 
Q. As I understand, when you were preparing to stop you 

saw a car approaching from the rear also heading '\Vest at 
about a distance of a city block from you. 

A. That's right. -· 
Q. And you thereupon gave a stop signal. 
A. I gave· mv signal that I was stopping before looking 

into my side mirror. The signal was on. 
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Q. And during that time the car that struck you traveled 
up beside you and to the left. 

page 100 r A. That's right. ' 
Q. The hood of the ~ar came off. Is that 

correct? 
A. That's right. 
Q. ·where did that drop with reference to your bus? 
A. The hood traveled on up the road completely on by the 

bus. · 
Q. And the right front door dropped beside your bus. 
A. That's right, sir. · 
Q. Is that correct? 
A. That's right. 
Q. And then the car continued on over to the left into this 

house. 
A. That's right, sir. 
Q. Now.after you had brought your bus to a complete stop, 

I take it that y.ou then opened your right door. 
A. That's right. 
Q. Preparatory te getting out. 
A. That's right. 
Q. Did any of your passengers get out at the ·same time you 

did? 
A. The little boy-. He was excited; he got out first. 
Q'. He got out before you did? 
A. Tha.t's right. 
Q. You were the second one out? 
A. That's right. -
Q. Do I ga.ther that y.ou walked around in front of the 

bus in order to get over toward the center of the road? 
A. That's right. 

Q. And do you know who this man was that 
page 101 r you met there in the road that helped you get the 

d-0or of the car? 
A. No, sir, I do not. 
Q. You didn't know him then and you don't know him 

now. 
A. No, sir, I didn't pay any attention to who he was. 
Q. Did you and he together carry the door over to the left 

side of the r.oad? 
A. That's right. 
Q. And di,sposed of it over there off the traveled portion 1 
A. That's right. 
Q. And then what becarrrne of this man? 
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Q. And you had just passed the place at the side of the 
road where you could get your bus entirely off the road. 

A. No, I was coming in by the mailboxes to go to this 
point. I was struck before I got to the point where f could 
go off. 

Q. But you weren't undertaking to pull the bus off the 
highway. · 

A. I certainly was. 
Q. You were going to leave it straddled a portion of the 

highway. 
A. No, sir. I was pulling off. 
Q. You mean to tell the Court and jury in light of what you 

just testified, Mr. Furr, to the effect that you would have 
normally stopped in less than half a bus length that you 
actually stopped in, that during that distance of less than 

half a bus length that your bus would have moved 
page 99 r completely off the traveled surface of . the road 

when the right wheels were only on the shoulder 
within half a bus length of where you wer~ stopping~ 

A. At a normal smooth stop I -could have stopped safely 
in about half the length of the bus in this drive other than the 
bus being struck. 

Q. Your bus at the time it was struck was entirely on the 
traveled portion of the road except for the right wheels. 

A. T'he right rear wheel and the front wheel was leading 
off. 

Q. And you are telling the jury in moving the bus half 
a bus length that your bus would have been entirely off the 
paved surface ·entirely. 

A. I couldn't say the entire length, but· the· biggest ·por-
tion of it would have been. · 

Q: And part of it would have ,been on the highway. 
A. Yes, sir, at that particular point, certainly it would. 

There's no way I could get it all off. 
Q. vVhen this impact occurred, had you heard . any sound 

of horn or warning prior to the impact~ 
A. No, sir. 
Q. YOU didn't~ 
A. No, sir. 
Q. Then as soon as the impact occurred,. you completed 

bringing your bus to a stop. and did so within half a bus 
length. 

A. Yes, sir. 
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door of the car in Defendant's Exhibit B (hand
page 103 r ing Exhibit B to witness). J,s that righH 

A. (Examining Exhibit B) That's right, sir; 
Q. According to your best recollection, that door was 

closed also. 
A. Yes, sir. 
Q. Now, Mr. Furr, tell us just where Mr. Dickerson was 

positioned in the car when you got there. · 
A. Mr. Dickerson was slumped to the right of the car with 

his head laying right ,sharp to the right of·the car, and blood 
was flowing from his head down into this man's lawn where 
the car was resting. · 

Q. ·where were Mr. Dickerson's shoulders1 
A. \Vhere were Mr. Dickerson's shoulders 1 
Q. Yes, sir. 
A. His shoulders 'vere more back in the car. 
Q. In the car? 
A. That's right, sir. 
Q. Where was the trunk of his body 1 
A. He was laying in more or less of a balled up ball you 

might say in the car with his head laying parallel up and 
down with the side of the car. 

Q. In other words, he was down-. As far as his head 
was concerned it was in a horizonfal position. 

A. That's right. · 
Q. And his shoulders. 
A. That's right. 
Q. And the trunk of his body was extending on back into 

the car. 
page 104 ~ A. His body was balled up in a ball with his 

feet balled up in ·the· car like that (indicating 
with feet together and drawing them closer to body). 

Q. \Vere his feet on the seat or on the flood 
A. His feet were on the floor. 
Q'. His feet were on the floor. 
A. Yes, sir. 
Q. You are positive of that? 
A. Yes, sir. · 
Q. And you say although he was laying down with his 

shoulders at the edge of the seat and his head sticking out 
that his body-the rest of his body-didn't pi·oject ori back 
toward the left side of the car? · · 

A. No; sir. 'He wa'.s more' or less just laying in a ball like 
with his head right up at the· edge of the car up ·on the right 
side of the car. 
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A. Well, I don't remember where he went-'-whether he 
went to telephone or whether the little boy met him. I didn't 
pay any attntion to where he went. I went toward the car. 

Q. As a matter of fact, he went toward the car too, didn't 
he? 

A. I couldn't say. 
Q. And if he did, he would have gotten there about the 

same time you did. 
A. I suppose. 
Q. You don't recall in the excitement whether he went to 

the car. 
A. No, sir, I do not. 
Q. When you got to the car it was perfectly manifest that 

the car was torn all to pieces. 
A. Yes, sir. 
Q. The front door was off and you all had picked that up 

out of the road. 
A. That's right. 

page 102 ~ Q. Did I understand you to say that the left 
front door was closed? 

A. That's right. . 
Q. You are as positive of that as anything else you testified 

to? 
A. Yes, sir. It was closed. 
Q. Do you recognize this Defendant's Exhibit A as de

picting the general appearance of the car, leaving out any 
reference to the left front door (handing Exhibit A to wit
ness)? Does the general appearance of that car show where 
it came to resU 

A. (Examining Exhibit A) Yes, it e'ame to rest right there. 
Q. And that appears to be the car? · 
A. Yes. 
Q. And is the left front door open or closed? 
A. In this picture it is open. 
Q. And is or not the back of the front seat projecting out 

into the open portion there of the door? · 
A. It is; but at the time I was over on this side, the right

hand side of the automobile, neither of those doors was open 
and neither was that seat knocked like that. 

Q. So I understand from you, according to your best 
recollection, this seat wasn't and couldn't have been in the 
position it is in now. 

A. Not at the time I was at the right of the car. 
Q. And the sa:me thing would apply to the car and the rear 
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Q. Well, are you sure his knees "\Veren 't on the floor? 
A. I couldn't be positive that his knees weren't on the 

floor. 
Q. Then as I understand, although you can't be positive 

whether Mr. vVade's knees were on the floor or not, that he 
was slumped to the left side of the front seat. 

A. That's right, sir. 
Q. And his feet appeared to be on the floor. 
A. That's right, sir. 
Q. \lV as he sitting forward in the seat ·Or back against the 

rear of the seat? 
A. No, he was more back to the rear of the seat. 
Q. Now you are just as positive of these positions that 

you fix these men in as you a.re any other testimony in this 
case, a.re you, Mr. Furr? 

A. Yes, sir, that's the way I saw it. 
Q. And the only thing you can't be positive about is 

whether or not his knees were on the floor. 
A. I know his knees weren't on the floor. Thev were more 

up under this steering column. • 
Q. Now a.re you stating his knees weren't on the floor? 

A. Trulv his knees weren't on the fl.oor. Thev 
page 107 ~ were more' up under the steering column of th'e 

car. 
Q. Then you wa.nt to correct your testimony in that re

spect? 
A. Yes, sir. 
Q. \!Vhat light was over there to assist you in making this 

examination of the people in this car 1 
A. I had my own flashlight. 
Q. Did you bring that from the bus? 
A. Yes, sir~ 
Q. And you were using your flashlight there 1 
A. That's right. 
Q. Did you recognize these 2 men as men you had known 

before? 
A. No, not at that time I didn't recognize either one. 
Q. How was the ma.n you identified as Dr. Dickerson 

dressed 1 
A. I ca.n 't describe the dress of either one. Thev were in 

need of help more than my standing there looking at how 
thev were dressed. 

Q. You a.re undertaking to describe the positio11s of the 
men in the car. I "\Vant you if possible to give us some idea 
how they were dressed. 
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Q. There was no ·evidence that his back was broken, was 
there1 

A. No, not to my knowledge. 
Q. If his head was sticking out to the right, his body had to 

some extent go back to the left. 
A. That's right. 
Q. Did you undertake to ascertain how far back toward the 

left side of the seat his body wenU 
A. No, sir. 
Q. Of course, necessarily if be were laying in that position 

and his feet were on the floor, they had to be farther on back 
to the left thari his shoulders, didn't they? 

page 105 r A. Well, they were do11bled up so to speak. The 
way he was doubled, his knees probably struck 

right in the chest the way he was doubled up. 
Q. And ·still he had his feet on the floor. . 
A. Yes. His feet were balled on the floor just like that 

(indicating with feet together). They were on the floor. 
Q. And was Mr. Wade in whole or in part on the floor of 

the car1 · 
A. Mr. Wade was to the left of the car near the door 

slumped over. 
Q. Where were his feet? 
A. His feet were normally right up under the front of the 

car there. 
Q. Where was his body in reference to the steering wheel~ 
A. His body was more or less just straight back .of the 

steering wheel. 
Q. And was he sitting erect? 
A. Sir1 
Q·. "'\Vas he sitting up straight1 
A. No, he was more slumped like that (indicating a 

slumped-forward position). 
Q. Was he slumped ·on the streering wheel 1 
A. Well, no, not exactly on the steering wheel. 
Q. Was he slumped to the right or left 1 
A. More to the left of the steering wheel. 
Q. And as far as you could tell nothing but his feet were 

on the floor. · 
page ~06 ~ A. That's right. 

Q. His knees ·weren't on the floor? 
A. No, sir. · 
Q. You 're sure of that? 
A. Well, I didn't see his knees on the floor, sir. ·All I 

seen was the way he was sitting there. 
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A. I'm sorry; I cannot tell you how they were dressed. 
Q. Can you recall whether either -0ne-
A. I didn't pay any attention to either one's clothes. 
Q. You can't say- · 
A. I didn't pa.y-
Q. Let me finish the question. You can't say whether 

either or both of them were in shirt sleeves? 
A. I can't say. 

page 108 r Q. Or whether either or both of them had 
their coats on 1 

A. No, sir. 
Q. Y.ou caJ1 't say whether either one had a. sweater' on 1 
A. No, sir. 
Q. You ca.n 't say what type trousers they had on f 
A. No, sir. 
Q. Were they both bareheaded when you saw them 1 
A. Both were bareheaded. Yes, sir. 
Q. Was the motor still running to the Buick cad 
A. No. 
Q. You a.re certain of that? 
A. Yes, sir. 
Q. "'\l\T ere the headlights on f 
A. Yes, sir. 
Q. Were they ~till giving forth lightf 
A. One was still giving light; I can't say whether the 

other was. Of course, they turned lights on a.t the houses. 
I didn't pay no attention. 

Q. W a.s the taillight on f 
A. I didn't pay any attention whether the taillights were 

on or not. · 
Q. You said some time during this investigation that you 

were ma.king that you sa-w some beer cans on the back floor. 
A. That's right, sir. 

Q. And I believe you testified in response to Mr. Tay
lor's question that you couldn't say whether they were empty 

beer cans or full beer cans. 
page 109 r A. That's right, sir. 

Q. How many were theyf 
A. That I didn't count, sir. 
Q. Well, roughly how many would you say? 
A. l wouldn't want to sa.y roughly. All I said, it was just 

covered with beer cans. · 
Q. Would you say there were 2 or 3 beer cans or more? 
A. It was more· than that. 
Q. "'\V ould you say there were more than half a. dozen f 
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A. I would say there were more than half a dozen. 
Q. Were you there-? I believe you left after looking in 

the car. 
A. To use the telephone. 
Q. To use the telephone. 
A. That's right, sir. 
Q. And how long were you away 1 
A. Well, I was on the porch or otherwise in the house 

where the car was at rest. I made my complete telephone 
calls and the troopers were there. Therefore, the troopers 
carried on. I didn't go back. 

Q. After you :finished your telephone call, where did you 
go? 

A. I went back to my bus with my passengers. 
Q. You didn't go back to the car at all? 
A. No, sir. 
Q. You never did go back to further examine the car 1 
A. No, sir. · · 

Q. Did you observe what make or brand of beer 
page 110 ~ these cans were? '· 

A. No, sir. 
Q. Did you throw your flashlight on them:? 
A. Yes, sir. · 
Q. And just saw the beer cans. 
A. I just saw the beer cans in there. I didn't look at the 

brand. 
Q. You didn't look any further at any t1me in the evening 

to see whether the beer cans were full or empty or anything 
a.bout them? 

A. No, sir. 
Q. Did you ·notice whether or not the radio of the car was 

still playing when you got over there? 
A. No, sir. I didn't hear no music. 
Q. Was the horn blowing? 
A. No, sir, it wasn't. 
Q. You are sure of that? 
A. Yes, sir. 
Q. So you don't recall whether the radio was turned on and 

giving forth sound. You do remember positively that the 
horn was not blowing. 

Q. And you are just about as positive of that fact as you 
are about the position of these men in the car. You are as 
positive of the fact that the horn was not blowing as you 
are about the position you ·have described these men were 
in in the car. 
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A. No, sir. 
Q. I believe you testified when you first went to this car 

the doors on the left side were closed. 
A. They were, sir. 
Q. Is that correct~ 
A. That's right, sir. 

RE-CROSS EXAMINATION. 

By Mr. Timberlake: 
Q. Mr. Furr, you did testify positively that when you got 

to that car the horn was not blowing. 
A. Yes, sir. 
Q. And that is a fact, isn't iU 
A. Yes, sir. I didn't hear no horn blowing. 

Q. Well, you would have heard it. 
page 113 ~ A. Sure I would have heard it. 

No further questions. 

Witness leaves the stand. 

• • • • • 

page 114 ~ l\ilCHAEL JUDSON DUNDORE, 
the fourth witness, being first duly sworn, testi

fied as follows : 

DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Dundore, wha.t is your full 'l1amef 
A. Michael Judson Dundore. 
Q. Where do you live, Mr. Dun do ref 
A. 125 Sproul Lane, Staunton. 
Q. Wha.t is your occupation f 
A. I'm a reporter with the Staunton Leader. 
Q. And do you or not do some photographic workf 
A. Yes, sir. 
Q. In connection with your reporting for the Staunton 

News-Leader. 
A. Yes, sir, I do. 
Q. Did you go to the scene of an accident on April 20, 1957, 

just east of the village of Fishersville in which a man by 
the name of Dickerson lost his life f 
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A. Yes. 
page 111 ~ Q. All right. That's all. 

RE-DIRE,CT EXAMINATION. 

By Mr. Taylor: 
Q. As I understood it, Mr. Furr, you said you didn't pay 

any attention to whether the radio was playing or not. 
A. No, sir, I didn't pay any attention to the radio. 
Q. And you don't know whether the horn was blowing or 

noU 
A. No, sir. 
Q. Was the horn blowing~ You didn't hear the horn blow

ing~ 
A. No, sir. 
Q. I imagine there was a good bit of excitement there, was 

there not? 
A. Yes, there was. 
Q. Do you recall .whether or not you were there when Mr. 

Alwood-~ Do you know Mr. Alwood, the photographer 
in \Vaynesboro? 

A. I was using the telephone I believe at the time he was 
there due to the fact that I was calling Charlottesville, and 
I remember seeing the camera flash. 

Q. You were in the house when the camera was flashing 
outside? 

A. That's right. I was standing on the inside of the house. 
The door was open on the house. 

Q. And do you know, Mr. Furr, whether or not these men 
were still in the car when the pictures were taken that were 
exhibited to you :by Mr. Timberlake? Do you see any evi
dence of anybody being in that car (handing Exhibits A 

and B to witness)? 
page 112 ~ A. (Examining Exhibits A and B) No, sir. 

Q. Can you see any evidence of anybody being 
in the car in that picture (referring to Exhibit A)~ 

A~ No, sir. 
Q. This Picture No. A does show the front door open and 

the rear door open on a.t least the left side of that car, does 
it noU 

A. Yes, sir. 
Q'. And the same way with this picture (referring to Ex

hibit BP 
A. That's right, sir. 
Q. And you can ·see no person in there whatever~ 



88 Supreme Court of Appeals of Virginia 

Shirley Ann Clemmer. 

could possibly make it, and I heard my tip about the ,same 
time the police were notified. · 

Q. As soon as you got the tip that there had been an acci
dent, you headed for Fishersville I take it. 

A. Yes, sir. 
Q. Were the troopers there when you got there, Mr. Dun-

dore, or do you recall 7 
A. I believe-Yes, sir, they were. 
Q. Do you remember what troopers 1 
A. I remember seeing Mr. Collier. I don't recall seemg 

any others although there were some others there later. 
Q. Were there many people there or just a few people there 

when you got there7 · 
A. There were quite a few people. 
Q. Quite a few people. · 
A. Yes, sir, quite a crowd .. (At this point Exhibits 11 and 

12 are examined by the jury) 
Q. Mr. Dundore, I will ask you to look at this 

page 117 r picture closely and see if you recognize anyone 
in that picture (handing Exhibit 12 to witness). 

A. (Examining Exhibit 12) Yes, sir, I do. 
Q. Who do you recognize? 
A. That appears to he Trooper Smoot in the picture. 
Q. Appears to be Trooper Smoot in the 'picture. I be

lieve that's all. 

Mr. Franklin : If Your Honor please, no questions. 

No further questions. 

Witness leaves the stand. 

SHIRLEY ANN CLEMMER, 
the fifth witness, being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Mrs. Clemmer, what is your full name, please? 
A. Shirley Ann Clemmer or Mrs. W. L. Clemmer. 
Q. You are Mrs. W. L. Clemmer 7 
A. My husband's name is William. 
Q. ·where do you liYe, Mrs. Clemmed 
A. Route 2, Fi<shersville. 
Q. And what is your profession or occupation 1 
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A. Yes, sir, I did. 
Q. Did you take any pictures down there that night~ 
A. Yes, sir, I did. 
Q. I hand you a photograph here marked Commonwealth's 

Exhibit 11 and ask you whether or not you took that picture 
(handing photograph to witness). 

A. (E.xamining said photograph) Yes, sir, I did. 
Q. And had the passengers been removed from 

page 115 ~ the automobile when you took the picture 7 
A. Yes, sir. 

Q. And what does that picture disclose, Mr. Dundore7 
A. Well, that is just a picture of the wrecked vehicle as it 

sat in the position where it ended up against the house. 
Q. Can you tell from your recollection when you were 

down there that night what these dark spots are on the run
ning board on the west or right-hand side of the automobile 
and the dark spot in the grass 7 

A. That appeared to be blood stains. 
Q. That appeared to be blood stains. 
A. Yes, sir. 
Q. And can you point that out to the jury 7 (Witness 

indicates dark spots on running board of car and in the 
grass on Exhibit 11. Said photograph is received in evi
dence as "Commonwealth's Exhibit No. 11. ") I hand you 
Commonwealth's Exhibit No. 12 and ask you whether or not 
you took that picture (handing photograph to witness). 

A. (Examining said photograph} Yes, sir, I did. 
Q. And what does that picture disclose 7 
A. That's a picture taken from just behind the wrecked car 

shooting towards the house. 
Q. Shooting towards the house. Had the car been moved 

or was it against the house 0when that picture was taken 1 
A. It was against the house. 
Q. It 'vas against the house. 

A. Yes, sir. 
page 116 ~ Q. Had the occupants been removed or were 

they in the car 7 
A. The occupants had been taken from the car; 
Q. Neither Mr. Dickerson nor Mr. \iVade was at the scene 

when you arrived there 1 
A. No, sir. (Said photograph is received in evidence as 

"Commonwealth's Exhibit No. 12. ") 
Q. Can you tell the Court and jury approximately what 

time you got to the scene of this accident 7 · · 
A. No, sir, I don't recall. It was as soon afterwards as I 
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Q. What did you do then, Mrs. Clemmer 1 Did you go to 
the scene? 

A. Yes, I did. The young man said that-. We asked if 
anyone was hurt. He said he thought one of the men was 
dead. At that time I did go over to the scene .. 

Q. You left your home and went on to the scene 1 
A. Across the :field to tlrn scene. 
Q. Now when you got to the scene of this accident, where 

was the automobile7 Where was the automobile that was in
volved in the accident 1 

A. It was resting against the. Glenn home. 
Q. The whose home 

A. Glenn. 
page 120 r Q. The Glenn home. 

A. I am not sure that those people still live in 
that home however. 

Q. ·were the occupants still in the aut,omobile1 
A. Yes, sir. 
Q. Now would you tell the jury when you got there who was 

on the driver's side of the automobile and who was on the 
other side or how the occupants were in the automobile when 
you ar.rived there 1 

A. Vlhen I arrived there Mr. Dickerson was hanging out 
of the car I'd say on the right side. I'd say half his body was 
hanging on the outside and some gentleman was there sup
porting his head. 

Q. Someone ·was supporting his head 1 
A_; Yes. They were in a kneeling position supporting his 

head when I got there. 
Q. You mean the man or woman-7 Was it a man or 

woman 1 · · 
A. It was a man. 
Q. He was out on the right-hand side of the car kneeling and 

holding Mr. Dickerson's head 1 
A. That's correct. 
Q. \¥here was Mr. \¥ ade at that time? 
A. He was to the left of Mr. Dickerson pitched appar

ently-. ·well, he was forward in the car in this manner (in
dicating a leaning-forward position). 

Q. You mean he 'fas leaning forward 1 
page 121 r A. That's correct. 

wheeH 
Q. Was he against or under or near the steering 

A. Against it. 
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A. Registered nurse. 
· Q. And how long have you been practicing your 

pa.ge 118 ~ profession? 
A. I completed my training in 1949; 9 yea.rs. 

Q. Were you at home on the night of April 20, 1957, the 
night tha.t there was an accident on U. S. 250 just east of 
Fishersville in which Mr. Dickerson lost his life? 

A. I was. 
Q. Just about where do you live if you will explain to the 

jury from the point in the highway from where this accident 
took place? 

A. I live a block back off the highway almost directly across 
from where the accident happened. 

Q. You live a block back off the highway almost directly 
across fr.om where the accident happened. 

A. Yes, sir. 
Q. Did you hear any collision between the 2 cars? 
A. Yes, I did. 
Q. What kind 1of noise was it? 
A. Well, I was almost asleep and it aroused me. It was 

quite a loud noise. 
Q. Quite a loud noise. 
A. Quite a loud noise. 
Q. What did you do, Mrs. Clemmer, when you heard this 

collision or, noise? 
A. I got up out of bed. I went to my front porch and I 

could see a lot of lights. That's all I could see, and I went 
out into the road in front of my home. At that time a young 
boy, who was on the bus and lives next door to me-

Q. A young boy who was on the bus and lives next door 
came to you? ' 

page 119 ~ A. Yes, · he did. 
Q. "'What is that young boy's name? 

A. David Weed. 
Q. David Weed? 
A. Yes, sir. 
Q. Approximately how old is he? 
A. I think he's 13 now. He would have been about 12 at 

the time. 
Q. All right. How long after you heard this noise was it 

before this young boy showed up at your house? 
A. I'd say approximately 3 or 4 minutes. 
Q. Approximately 3 or 4 minutes. 
A. He was going into his home. He saw me in the road. 

He stays at my home quite a bit. 
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Q. Did you examine him or Mr. Dickerson to see if you could 
administer any first aid or anything there y· 

. A. I did Mr. Dickerson, yes. 
Q. How's that f 
A. I did Mr. Dickerson, yes. As I had heard Mr. Wade ask 

for his wife and he was-I assumed from that-conscious and 
Mr. Dickerson was very evidently unconscious, I did put my 

attention on Mr. Dickerson. 
page 123 r Q. y OU put your attention on Mr. DickeTson be-

cause he was apparently unconscious and Mr. 
ViT ade was conscious. 

A. Yes, sir. 
Q. And you rode on to the Wayne.sboro Hospital with Mr. 

Dickerson. 
A. That's correct. 
Q. Did you, Mrs. Clemmer, assist Dr. Ryder in his treat

ment or examination, etc., of Mr. Dickerson f 
A. Yes, I did. 
Q. And did you observe or have any conversation with Mr. 

Wade there at the hospital in Wayn.esborof 
A. Mr. Wade was brought into the-I gues·s you would call 

it an anteroom, not directly into the emergency room-while 
we weTe in the emergency room with Mr. Dickerson. The door 
was closed; I don't know when they brought him in, although 
when we moved Mr. Dickerson to the X-ray department Mr. 
"\i'\?'ade was there on the stretcher. I do remember of Trooper 
Collier asking Mr. Wade who was driving the car. He didn't 
answer but pointed to himself. 

Q. How did he point f 

A. (Witness answers by indicating with forefinger against 
chest.) 

Q. You heard Mr. Collier ask Mr. Wade 'vho was driving 
the car. 

A. That's right. 
Q. And you say he· didn't answer at that time but pointed to 

himself. 
A. That's right. . 

page 124 r Q. Did he appear to you as a registered nurse at 
that time to be rational and know what he was 

talking about? 
A. Yes, sir. 
Q. Did you la.ter assist Dr. Ryder in his exrumiina.tion of J\fr. 

"\i'\Tadef 
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Q. Against it. And did you see or could you see where his 
feet were at that time? 

A. No, sir, I do not recall. 
Q. You did not see? 
A. No. 
Q. But he was in a pitched condition leaning on the· steering 

wheel or against the steering whe·el 1 
A. Against the steering wheel. He wasn't on it. 
Q. He wasn't on it but ~e was against the steering wheel. 
,A. Yes, sir. 
Q. Is that correct? 
A. Yes, sir. 
Q. Now, Mrs. Clemmer, how long were you there at the 

scene of the accident or in the yard where this car was against 
the house before the ambulance- arrived or before the 2: men 
we.re removed from the car 1 

A. I'd say about 10 minutes. 
Q. Possibly 10 minutes. 
A. Yes. 
Q. Were either one of the men moved from the position that 

they were in while they were in the car to your knowledge 1 
A. No, sir. 
Q. You did not see either one of them moved 1 

A. No, sir. 
page 122 r Q. And when they were removed, did you go to 

the hospital 1 
A. I accompanied Mr. Dickerson in the ambulance to the 

hospital. 
Q. You got in the ambulance and rode to the hospital with 

Mr. Dickerson. 
A. That's right. 
Q. And did you hear any conversation between Mr. Wade 

and anyone else. there at the scene while he was in the- car be
fore he was removed to the ambulance 1 

A. I heard Mr. ·wade ask for his wife. 
Q. I can't hear you. 
A. I heard Mr.Wade ask for his wife. 
Q. You heard Mr. Wade ask for his wife? 
A. Yes, sir. 
Q. Had she arrived there at that time 1 
A. She had not arrived at the scene before I left. No, sir. 
Q. Before you left she had not arrived at the. scene. 
A. No, sir. 
Q. But yo~ did hear him ask for his wife 1 
A. Yes, I did. 
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nician; she knew the other nurses. She just does 
pag 126 r not know, I guess, who made the remark that the 

blood test was going to be- made. 
Q. Is that corre.ct~ 
A. That's correct. 

The Court: Under those conditions I'm going to ask the 
jury to disregard the statement. I do not think it is relevant. 

By Mr. Taylor: 
Q. But you did see Mr. Wade point to himself in response 

!o a question by Mr. Collier when he asked him who was driv
mg. 

A. Yes, sir. 
Q. That he pointed to himself in that manner (indicating 

with forefinger against chest). 
A. That's correct. 

CROSS EXAMINATION. 

By Mr. Timberlake: 
Q. Mrs. Clemmer, as I understand it, when you got to the 

car there was some·one . Was the.re one or more persons hold
ing Mr. Dickerson f Holding his head f 

A. One person. 
Q. Just one person f 
A. Yes. 
Q. And you don't know who that is f 
A. No, sir, I do not. 1 

Q. And his head was projecting out of the car and his shoul
der was partly out of the car. 

A. His shoulders were completely out. 
page 127 r Q. His shoulders were completely out. And, of 

course, you don't know whether the person ad
ministering assista.nce t-0 him had pulled him or moved him 
from the position he wits in immediately after the collision or 
not. 

A. No, sir, I do not. 
Q. And while you were there at the scene of the accident 

it wa~ obvious to ·you that Mr. Dickerson was completely un
conscious. 

A. Yes, sir. 
Q. And due to the fact that you heard Mr. Wade ask for his 

wife, you became aware of the· fact that he certainly wasn't 
totally unconscious. 
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A. No, sir, I did not. 
Q. Did you hear any other conversation between the 

Trooper and Mr. Wade or Dr. Ryder and Mr. Wade~ 
A. The only other conversation-. I was in the X-ray room 

and Trooper Collier came in and looked at Mr. Dickerson, went 
back out, and told Mr. W.ade that he would have to charge him 
with something-that the other fellow was in bad shape. He 
didn't say with what. He just said, "I'll have to charge you 
with something. The other fell ow is in bad shape,'' I believe 
is the words he used. 

Q. Did you hear any response from Mr. Wade~ 
A. No, sir, I didn't. 
Q. Did you hear any conversation about a blood test be

tween Mr. Collier and Mr. Wade~ 
A. Yes, I remember the remark being made that a blood test 

was going to be made. I was not present at the time it was 
made, however. · 

Q. You were not present at the time it was made. 
A. That it was drawn. 
Q. But you did hear somebody say that a blood test was go· 

ing to be made. 

page 125 r Mr. Timberlake: I think she ought to identify 
who that somebody was. 

By the Court : 
Q. Do you know~ 
A. I'm sorry sir. I don't recall. I kne.w the people there. I 

knew the laboratory technician personally and several other 
people were the.re. Consequently, I don't remember who said 
it. 

Mr. Timberlake: I move that tha.t be stricken, Your Honor, 
if this witness-. 

Mr. Taylor: She hasn't testified to anything. 
Mr. Timberlake: She testified she heard somebody say a 

blood test was going to be made. Unless she can identify who 
that somebody was and identify it as the defendant, I don't 
think that's proper. 

The Court: What is your view about it, Mr. Taylor? 
Mr. Taylor: Your Honor, I don't think this witness's tes

timony has too much significance at the present time. She· said 
she just overheard that a blood test was going to be made. 
That's all she heard. She hasn't identified anybody. She says 
she can't remember who made the remark. She knew the tech-



96 Supreme Court of Appeals of Virginia 

Shirley Ann Clemmer. 

Q. That's all the talking you heard him do Y 
A. That's correct. 
Q. And, of course, it was perfectly obvious that both he and 

Mr. Dickerson had been in a terrific accident and had suffered 
severe trauma just from the appearance of the· car and just 
from the appearance of the men. Isn't that correct? 

A. Yes, I think as far as Mr. Dickerson was concerned. As I 
said, I didn't pay a whole lot of attention to Mr. Wade afte.
I heard him speak. 

Q. The only reason you concluded that Mr. Wade was in a 
different state from Mr. Dickersen as far as consciousness was 
concerned was that you heard him on some 3 occasions calling 
for or asking for his wife. 

A. Yes. 
Q. You didn't see him move around any Y 
A. Yes, he moved his head. 
Q. Moved his head? 
A. Yes; but as far as actually changing his position-. 
Q. You didn't see that? 
A. He didn't to my knowledge. 
Q. Outside of the. fact that be made these 3 requests for his 

wife and moved his head and that you saw him there at the 
X-ray or emergency room at the hospital laying on the 

stretcher, there is no way for your telling the de-
page 130 ~ gree of consciousness or awareness that Mr. \Vade 

lmd of what was going on, is the~e? 
A. No, sir, only the experience that I have had in my profes

sion. 
Q. Well, now, Mrs. Clemmer, based upon the experience that 

you have had in your profession, would you say that a man 
who has been in an accident that caused him to suffer these 
injuries-. 

The Court: Is this going to be a hypothetical question? 
Mr. Timberlake: Yes, sir. 

Q. These injuries. A laceration of the scalp, a laceration of 
the left cheek, several cuts in the hairline, cuts in the mouth, 
contusions of the ribs, which X-ray showed to be. the second 
through the tenth on the right side, contusions of the back on 
the right side, fractures or contusions of the upper abdomen, 
tenderness in the lower back, bruises of both hips, numerous 
small cuts on the backs of the hands, and multiple fractures of 
the lower jaw. ·would you sa.y, based upon your experience, 
that a man who had suffered trauma to the extent that those 
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A. That's correct .. 
Q. And that being the case, you decided you had better 

direct your attention to being of what aid you could to Mr. 
Dickerson? 

A. That's right. 
Q. And, accordingly, you did accompany him to the. hospital 

in the ambulance. 
A. Yes, sir. 
Q. Do you have any way of knowing how long it was that the 

second ambulance brought Mr. \Vade to the hospital? 
A. No, sir, I do not. 
Q. Did you notice whether there were 2 ambulances there at 

the time Mr. Dickerson was put in the ambulance? 
A. I believe there was one ambulance and the rescue squad. 

I understand there was another one but I didn't notice 
it. 

page 128 r ·Q. Did you hear any other word spoken by Mr. 
Wade in the course of that evening? 

A. Several times I heard him ask. 
Q. Some question? 
A. About his wife or to call his Wife or something about his 

wife. 
Q. Did you see his wife there? 
A. No, sir. . 
Q. Do you know of your own knowledge whether or not his 

wife arrived at the scene in time to accompany him in the am
bulance? 

A. No, sir. 
Q. But you do re.call there at the scene hearing him ask for 

his wife. 
A. Yes, sir. 
Q. And you also recall his asking for his wife at the· hos

. pital. 
A. \l\7hen we went out into this little anteroom after we 

were through with Mr. Dickerson, his wife \vas there. 
Q. The only time you heard him ask for his wife was there 

at the scene? 
A. Yes, sir. 
Q. And that was the only thing you heard him say the whole 

evening? 
A. Yes ; several times. 
Q. Seve.ral time he asked for his wife. 
A. 3 times I believe to be exact he did ask about his Wife. 

Q. So on 3 occasions you heard him ask for his 
page 129 r wife there at the scene of the accident? 

A. Yes, sir: 
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injurie'S would result may easily not be cognizant of what is 
taking place. about him .even though he is not thoroughly un
conscious? 

A. I think a person that is hurt that badly in a lot of in
stances knows what is going on. 

Q. And there's a lot of them that don't-isn't 
page 131 ~ that right-when they are hurt that bad even 

though they give outward appe·arance of con
sciousness? 

· A. They might be in what we call a state of shock, but I 
would say the majority of them still know what they are 
doing. 

Q. Also it frequently happens with a.n injury that severe 
that for some da.y or days afterwards the· person has no recol
lection of what inte·rvened between the time of the accident 
a:nd the time that he fully recovers his faculties. 

A. I have never experienced that. 
Q. You have never experienced that? 
A. No, sir. 
Q .. Now I wanted to get the position that you found these 

men in when you got there. As I understand, Mr. Dickerson 
was on his right side-would that be correct-with his shoul
ders and head out of the car resting-and the head re.sting in 
some man 's hands . 
. A. Yes, sir, as much as half of his trunk hanging out of the 

car. 
; Q. As much as half of his trunk hanging out of the car. 

A. To his waist. 
., 

Q. And he was being supported about his head or shoulders 
by some Good Samaritan. If the greater portion of his trunk 
was out of the car as you described, where was the rest of his 
body~ His lower trunk and his legs? 

A. In the floor of the car. 
Q. \Vas any part of his body resting on the seat of the car? 

A. No, sir. 
page 132 ~ Q. He was entirely in the floor of the car except 

that portion of his body that ·was projecting out 
of the car. Is that correct? 

A. Yes, sir. 
Q. And Mr. \Vade was, do I understand it, sitting on the 

seat? 
A. Yes, sir. 
Q. And was be-? Did I understand you to say he was 

behind the wheel or beside the wheel-the steering wheel 1 
A. He was leaning on the side· of the steering wheel. 
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Q. 'On the right or left side. 1 
A. On the right side of the steering wheel leaning against it. 
Q. You mean his shoulder was against iU 
A. No, his chest along in here was against it (indicating left 

center chest). 
Q. ·vv as against the right side. And his head was beside the 

wheel or up against the dash or how wquld that be 1 
A. It was up close to the windshield. 
Q. And bis left side or chest was against the right side of 

the steering whee.I. Is that right 1 
A. Yes, sir. 
Q. And was his seat-1 Was he sitting on the seat7 
A. Yes, sir. 
Q. How much-1 Was he tilted forward on the seat? 
A. Tilted forward. Yes, sir. · 
Q. Could you tell whether his knees were on the floor of the 

car? 
page 133 ~ A. No, sir. 

Q. And could you tell whether his lower extrem
ities were in front of some portion of Mr. Dickerson's lower 
extremities as they extended back in the car1 

A. I couldn't tell you, sir. . 
Q. I believe you have already testified that you, of course, 

can't say or don't know whether the man who was rendering 
assistance to Mr. Dickerson had found him initially that far 
out of the car or whether he, in an effort to help, had pulled 
him forward or not. 

A. No, sir. I don't know. I wasn't there at the scene. 
Q. Now when you were at the hospital, Mrs. Clemmer, hav

ing beard Mr. Wade talk to the extent of having asked some 2 
or 3 times for his wife at the scene of the accident, I believe 
you heard Mr. Collier ask him who was driving. 

A. That's right. 
Q. And he didn't answer verbally1 
A. No, sir. 
Q. But pointed wi~h his right hand, was it? 
A. I don't remember which hand. 
Q. You don't know which hand it was, but he pointed to him

self1 
A. That's right. 
Q. Did you think it was peculiar, in view of the fact that 

you heard him talk previously, that' he would undertake to 
make a motion to himself rather than give a reply to Trooper 
Collier1 
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A. The right forehead and the complete right jaw was sev
ered all the way through. 

Q. Was Mr. Dickerson-? Up at Fishersville when this man 
was holding bis head, was he bleeding profusely at that time? 

A. When I got to the scene of the accident, the man who was 
holding bis head had some sort of towel or cloths that be was 
supporting his head with; and at that time-when I got over 
there-that was saturated and the blood was dripping from 
the cloths. 

Q. The blood was dripping from the cloth. 
A. Yes. 
Q. I hand you a picture here of Commonwealth's Exhibit 

No. 11 and ask you if that is the side of the car. Do you recog
nize that as being the side of the car when you got 

page 136 r to Fishersville that Mr. Dickerson was hanging 
out over that running board (handing Exhibit 11 

to witness, 
A. (Examining Exhibit 11) Ye.s, sir, that's correct. 
Q. Is that the car? 
A. Yes, sir. 
Q. Do you see a spot on the ground there? 
A. Yes, I do. 
Q. Was there a spot on the ground there that night? 
A. Yes, sir. 
Q. Ofwhat? 
A. Of blood. 
Q. Of blood. And you recognize that as the premises and the 

blood that you saw there that night? 
A. Yes, s~r. 

RE-CROSS EXAMINATION. 

By Mr. Timberlake: , 
Q. Just one other question I wanted to ask, Mrs. Clemmer. 

Mrs. Clemmer, do I understand that you saw no blood from the 
laceration of Mr. Wade's scalp or the laceration of his left 
cheek or the cu,ts on his f orehe.ad? 

A. No, sir~ I did not. 
Q. Were you present in the hospital when the blood was 

sponged from bis face and head with one of these absorbers? 
A. No, sir. 
Q. You were immediatdy-. When you went to the hos-
. pital you devoted your attention to Mr. Dickerson. 

page 137 r A. Yes, sir. We were. in a closed room with the 
. door closed. 
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· A. No, sir, I did not because. at that time he was 
page 134 ~ complaining or holding his jaw, I should say; and 

he was expectorating a small amount of blood 
from his mouth. 

·Q. Do you recall what hand he was holding his jaw with? 
A. No, sir. · 
Q. Did you hear Trooper Collier ask him any questions 

about where he had been preceding this accident and who may 
have been driving prior to the accident? · 

A. No, sir. The only thing I heard was Trooper Collier 
asked him who was driving a,nd he pointed to himself; After 
that the only other remark I heard between the 2 was the1 re
mark that he would have to charge him with something-that 
the other fell ow was m bad shape. ' 

Q. And you didn't hear any reply made to that by Mr. 
Wade? 

A. No, sir. I was in the other room. 

RE-DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Mrs. Clemmer, you testified that at the hospital when h~ 

was holding his jaw there was· some evidence of blood at his 
mouth. · 

A. Yes, sir, a small amount. 
Q. Just a small amount. ·while you were at Fishersville and 

you saw him there, was there any evidenc~ of his bleeding any
where else·? 

A. No, sir. I saw no blood from his mouth there. The only 
time I saw blood on Mr. Wade was when he expectorated a 
frothy amount of blood. 

Q. At the hospital? 
page 135 ~ A. Yes, sir. 

Q. And you did say, I believe in answer to a 
question Mr. Timberlake propounded to you, that you did see 
Mr. Wade moving his head at the time that he was asking for 
his ·wife. Was that at the time he was asking for his wife up at 
Fishersville? 

A. Yes, sir. 
Q. And you saw this gentleman holding Mr. Dicke.rson 's 

head. You helped-. I believe you testified you helped Dr. 
Ryder work on Mr. Dickerson. 

A. That's correct. 
· Q. \¥hat part of his head was hurt?", 
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A. I was captain of the Waynesboro first aid crew and we 
we.re called to the accident. 

Q. You were captain of the Waynesboro first aid crew. 
A. Yes,,sir. 
Q: Did you drive a vehicle-a first aid car-Y 
A. Yes, sir. 
Q. To the scene of the accident Y 
A. Yes, sir. · 
Q. Can you tell the jury approximately ·what time you got 

thereoY · 
page 139 r . A. I don't remember, sir. I ~rould have to look 

it up on the crew records for that. It was some
where in the vicinity of midnight; I mean plus or minus an 
hour and a half or so. I don't know without looking. 

Q. When you arrived at the scene of the accident where did 
you find the automobile that was involved in the accident? 

A. Going west on 250, it had gone .off the_ left side of the 
roadway and up into a man's yard. I believe it was abutted 
against a house or close to it. 

Q. Were theTe any occupants in the car at that time? 
A. Yes, sir, there were 2. 
Q. Did you know Mr. Fred Dickerson prior to the time of the 

accident? 
A. No, sir. 
Q. Did you know the defendant here, Mr. Wade, prior to 

the time of the a.ccidenU 
A. No, sir. . 
Q. Can you tell the jury the positions of Mr. \Vade and Mr. 

Dickerson in the car when you arrived there? 
A. Mr. Dickerson-. Now I learned their names afterwards, 

associated with the injuries that I saw at the scene. 
Q. Yes, sir. 
A. Was laywg down in the car. His head was out about even 

with where the door or you would call the running board or 
where running boards used to be. His head was down in that 

vicinity, and some woman _I. believe was holding 
page 140 r his head. She had irise.rted a spoon in his mouth. 

He was laying kind of sideways down-with his 
feet turned down in the floor. He was _laying sideways down 
in the car and Mr. ViTade was also laying in that direction 
about halfway on top of Mr. Dickerson. 

Q. About ha°Ifwa.y on top of Mr. Dicker'soii? 
A. And his feet was also down in the floor. They were both 

laying as you wol,lld sit and just lay oveT. 
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No further questions. 

Witness leaves the stand; 

T.he Co?rt: Gentlemen, we will adjourn until 9 :30 tomor
row mornmg. 

September 24, 1958 9:30 A. M. 

ALLEN THOMAS HARRIS, 
the sixth witness, being first duly sworn, testified as follows : 

DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Harris, would you state your full name, please? 
A. Allen Thomas Harris. 
Q. And your age, residence, and occupation. 
A. My age is 25; my residence is Annandale, Virginia; and 

my occupation is public relations representative for the Amer
ican Memorial Services. 

Q. Mr. Harris, where do you live, sir? 
A. It was in Waynesboro until last week. 
Q. And whereabouts did you live in Waynesboro and when 

did you move from Waynesboro T 
A. I lived on Wayne Ridge Road and I moved 

page 138 ~ to Fairfax County, Annandale, over the week-end. 
Q. Mr. Harris, were you living in Waynesboro, 

, Augusta County, in April, 1957? 
A. Yes, sir. 
Q. What was your occupation at that time T 
A. I was employed by General Electric Company. 
Q. Did you have occasion to go to the. scene of an accident 

on Route 250 just east of Fishersville on tbe 20th of October 
last year? 

The Court: The 20th of when T 

By Mr. Taylor: 
Q. The 2oth of April last year T 
A. I don't remember the exact date but I was out there. Yes. 
Q. The accident that Mr. Fred Dickerson lost his life. in and 

the defendant here was in T 
A. Yes, sir. 
Q. And how did you happen to go to this accident T 
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page 142 ~. CROSS EXAMINATION. 

By Mr. Timberlake: 
Q. Mr. Harris, I just wanted to ask you one. question. You 

described the positions of these 2 men in this car with Mr. 
Dickerson· lying more or less on his side. That would be his 
right side? 

A. That would be his right side. He may not have been ex
actlv on his side. 

Q'. I understand. 
A. But in that general direction . 

. Q. But if you were designating the right or left side, it 
would be the right side. 

A. Yes. 
Q. So that his face would be in a forward direction. 
A. His face-. The front of it was forward and the side that 

was injured severely-. 
Q. Was down~ 
A. Was down at the roadway. 
Q. And do I gather from that that his lower trunk and hips 

appeared to be on the seat of the car? 
A. I believe that portion of the seat was torn up some, and 

he may have been partially on the seat and partially on the 
floor; but it would be in that nature. 

Q. And do I gather that Mr. Wade was more- or less upright 
or was he lying over to his side too? 

A. He was lying pretty much in the same angle or position 
that Mr. Dickerson was just one layer up so to speak. 

Q. Was any part of his body insofa.r as you 
page 143 ~·could tell on the seat? 

A. Yes, I would say so. 
Q. It would be on the forward portion of the seat? , 
A. Most likely. I don't remember exactly how far forward 

or back he was. 
Q. Was his feet, I believe you described, about the centeT 

of the floor•. 
A. In the area where the raise for the transmission is. 

RE-DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Did I understand you correctly in the area where the 

brake or pedals were? 
A. The area-. You have a raise see-this raise where the 
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Q. Which one of these men was closest to the stee.ring 
wheel 7 

A. Mr. ·wade would be the close,st to the steering wheel. 
Q. And he was lying kind of on top of Mr. Dickerson but 

over that way 7 
A. His head was in the vicinity of Mr. Dickerson's waist; 

along· that general area there. 
Q. Did you help to remove these men from the car? 
A. Yes, sir. 
Q. Can you tell the jury approximately wheTe Mr. Wade's 

feet ·were with reference to the pedals or the foot pedal or 
brake or clutch or whatve.r it was 1 

A. We first held Mr. Wade up and removed Mr. Dickerson 
because he looked to be in the worst condition; and we, of 
course, took care of him first. Then we removed Mr. Wade. 
His feet was approximately in the middle where the raised. 
portion of the floor is where the transmission, etc., sits. His 
feet were. in that general area there. 

Q. Mr. Harris, was Mr. Dickerson unconscious7 That man 
who was on the bottom so to speak7 

page 141 ~ A. Yes, I believe he was. He may have groaned 
or something of this nature, but he certainly 

wasn't in any condition to be in any way responsible for ques
tions, etc., I don't believe. 

Q1
• How about Mr. "\Vade here 7 Did you hear bim do any 

talking to anybody or any conversation from him whatever7 
A. I don't remember it if I did. No. 
Q. You don't remember if you did? 
A. No, sir. 
Q. Which one of these men did you take to the Waynesboro 

Hospital7 
A. Mr. "\Vade. "\Ve sent Mr. Dickerson in an ambulance and 

then we took Mr. Wade in our vehicle. 
Q. You took Mr. Wade in your vehicle. 
A. I believe that's correct. 
Q. Do you recall who rode in the vehicle with him 1 
A. No, sir, I don't. 
Q. You don't recall? 
A. No, sir. 
Q. You left after delivering Mr. "\Vade to the hospitaH Yon 

didn't go in the hospital or stay around there? 
A. I'm not even sure that I went to the hospital myself. 

Sometimes I will go on with the vehicle and sometimes I will 
send one of the other men with the vehicle and I stay at the 
scene of the accident to see if there is anything else we should 
do. 
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came home my wife was in the bathroom. I was in the kitchen. 
washing my hands and I heard this crash. I looked up from the 
kitchen sink and looked out the· window and I saw this car. The 
bus was coming to a stop, and this car ran into the back of the 
bus and it swerved across the highway into the house. I then 
dried my hands and told my wife there had been an accident 
down the highway and I was going to see about it. I got out of 
my bedroom slippers and got my shoes on and put a shirt on, 
and on my way out I stopped with the car. I remembered I 
had a :first aid kit in the back of my car. I got the first aid kit 
and I proceeded to the accident. When I arrived at the scene· I 
could see that there was some injured people in the automobile, 
so I immedia,tely took some bandages from the first aid kit 
and began to render first aid. I asked one of the persons at the 
scene to take the bandage that I had and get it wet for me; and 
when the person returned I took the bandage and wiped blood 
from, I believe, Mr. Wade's forehead, the occupant of the 
automobile that was sitting to the far left of the automobile. 

Q. The occupant of the automobile that was sitting to the 
far left? 

A. Yes, sir. 
·Q. Is that the steering wheel side of the automobile 1 
A. Yes, sir. 

Q. All right, sir. 
page 146 ~ A. After wiping bis forehead I could tell that 

his injuries, as far as I could see, weren't as bad 
as Mr. Dickerson's. I asked Mr. Wade could he bear me, and 
the only reply that I could get back from him was, "What 
happened to Dickerson 1" 

Q. Was ''What happened to Dickerson?'' 
A. At that time I changed my position from Mr. "'\¥a.de and 

started on Mr. Dickerson. His injuries were-from what 1 
could see-was more severe than Mr. Wade's and be was 
bleeding from the mouth, and I tried to apply pressure to stop 
the bleeding. Of course·, after a little while there was another 
person helping to render :first aid. It wasn't long· after that 
time. that this first aid crew arrived. 

Q. From Waynesboro? 
A. And took the occupants of the automobile to the hospital. 
Q. Now, Mr. \Vright, would you describe as nearly as you 

can the position of Mr. \Vade in that automobile and Mr. Dick
erson? What was Mr. Dickerson's position in the automobile 
when you arrived there? 

A. Mr. Dickerson was in the front seat on the right side 
with his feet forward on the :floorboard in a curved position 
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transmission sits. His feet were sitting I believe on the left 
side right up against this raised portion. 

Q. On the le.ft side? 
A. Yes, sir, right against this raise in the center portion 

of the car. 

No further questions. 

Witness leaves the stand. 

RUSSELL W. WRIGHT, 
the seventh witness, being first duly sworn, testified as fol
lows: 

page 144 ~ DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Wright, you are Mr. Russell W. Wright? 
A. That's right, sir. 
Q. What is your age, Mr. WrighU 
A. 28 years old. 
Q. And your residence and occupation? 
A.· I work for the Waynesboro Police Department. I'm liv

ing in Waynesboro at the time also. 
Q. How long have· you been with the Waynesboro Police De

partment~ 
· A. Approximately 13 months. 

Q. Mr. Wright, where were you living in April of 195H 
A. I was living at Fishersville, Virginia. 
Q. Were you at home, on the night of April 20 last year? 
A. Yes, sir, I was. 
Q. Did you see or hear a collision between 2 automobiles 

near your home on that night? , 
A. Yes, sir, I did. · 
Q. Do you know where the house known as the Glenn house 

at that time is? 
A. Yes, sir. 
Q. And about how far is that from your house or the house 

you were living in at that time.? 
A. Approximately 75 yards. 
Q. Approximately 75 yards. Where· were you and what hap

pened? YOU say you saw Or heard this collision between the 2 
vehicles. Where were you when you heard that T 

page 145 ~ A. On this night the accident happened me and 
my wife had been to the drive-in movie, and as we 
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A. The car tha.t had swerved across the highway into the 
house. 

Q. Well, did you see it going or was it already in the house? 
A. I saw it moving; it was in motion. 
Q. Was it near the house when you saw iU 
A. It hadn't got to the yard. 
Q. It hadn't got to the yard? 
A. No. 
Q. Then you-; When you testified just a few J!linutes ago 

you heard it and then testified you saw it hit the bus, yon 
didn't actually see it hit the bus. 

A. No, sir, I didn't. . 
Q. You were just assuming that that happened from what 

you saw later, but you didn't actually see it. 
A. No, sir, I didn't actually see it hit the bus. 
Q. How many were there when you first arrived, Mr. 

Wright? 
A. I don't remember that, sir. 
Q. Were there many? 

A. There were a few. 
page 149 } Q. You were one of the first T 

A. No, sir. I wasn't one of the first. 
Q. Well, did you see Mr. Guyer there when you came to the 

accident? 
A. No, sir. 
Q. You didn't see Mr. Guyer. Did you see Mr. Furr? 
A. Yes, sir. · 
Q. Did you see Mr. Buchanan? 
A. I don't remember, sir. 
Q. Did you see Mrs. Clemmer, the nurse f 
A. Yes, sir. 
Q. Was she there before you were or were you there before 

she? 
A. I was there before she was. 
Q. You were there before she was. Now you say that Mr. 

Wade-I believe- I understood you correctly-you say Mr. 
Wade was back on the seat kind of like this with his head back 
over the seat (indicating a backward position with head 
thrown back) ? 

A. It wasn't over but it was in a back position. 
Q. A back position. And I believe in answer to Mr. Taylor's 

question you said he didn't move and remained that way until 
the first aid came and removed him. Is that right, sir? 

A. Yes, sir. 
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and his head to the right. His head was lying over the running 
board on the right side. . 

Q. Protruding out over the automobile some? 
A. Yes, sir. · 
Q. All right, sir. And what was Mr. Wade's position in the 

automobile? · 
A. Mr. vVade was to the left of the front seat 

page 147 r in a back position, and his head was more or less 
throwed back overtop of the front seat. 

·· Q. Did either one of these men move while you were there? 
Mr. Wade or Mr. Dickerson? 

A. No, sir, they weren't moving. 
Q. They were not moving T 
A. No, sir. · 
Q. Until the first aid crew cameT 

·A. That's right, sir. . 
Q. Did you see or hear Mr. Wade talk to. anybody or do any 

talking or ask any questions? 
A. Just what I testified to before. 
Q. That's the only talking that he did? 
A. Yes, sir. · 
Q. And you did no

0

t see him move any part of his body while 
you were there T 

A. No, sir. 
Q. And you were there until the first aid crew removed him 

from the car. 
A. That's right, sir. , 
Q. Mr. Wright, in your rendering first aid assistance on Mr. 

Wade, the first one that you say you wiped his face off, could 
you tell or did you notice where his feet were in the automo
bile? 

A. Yes, sir. His feet was on the floorboard somewhere 
around the brake and clutch pedal. · 

Q. And Mr. Dickerson was in a curved position 1 
page 148 r A. Yes, sir. . 

CROSS EXAMINATION. 

By Mr. Franklin: 
Q. Mr. Wright, ·you say that the first thing that you knew 

that there was something ·happened you heard a noise? 
·A. Yes, sir.· · · · · 
Q. Then you looked out your window of your house? 
A. Yes, sir. 
Q. And what was the first thing you saw? 
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of this automobile wreck between the bus and the defendant 
here, Mr. Wade? 

A. Yes, sir. 
Q. Where were you when you first received knowledge of 

this wreck? , 
A. I was watching television the.re at the house. 
Q. Athome? 
·A. Yes, sir. 
Q. About how far is your home from the Glenn house where 

the car finally came· to rest? 
A. Directly across the road. 
Q. Directly across the road? 
A. Yes, sir. 
Q. You say you were watching television. How did yon 

happen to know there was a wreck? . 
A. I could hear it. 
Q. You could hear it. 
A. Yes, sir. 

,Q. And what did you do? 
pa.ge 152 ~ A. Well, I got up to the door and seen the car 

going across the road. 
Q. You saw the car running across the road? 
A. Yes, sir. 
Q. All right. What did you do then? 
A. Well, I didn't have any shirt on or shoes. I put my bed-

room· slippe.rs on and went on across the road. 
Q. Went on across the road. · 
A. Yes, sir. 
Q. On your way across the road did you see anything in the 

road? 
A. It seems like· I did. I can't recall. I just took a glance up 

the road. 
·Q. Did you go directly to the automobile? 
A. Yes, I did. . 
Q. Were the occupants of the automobile still inside or not? 
A. Yes, they were. 
Q. Were there many people present at that time? 
A. There was a few. 
Q. A few people. had gathered at the scene. 
A. Yes, sir: 
Q. Did you see Mr. Furr, the bus driveTT 
A. Right at that time I went to the door of the car, and I 

think Mr. Furr was using the telephone. 
Q. You think he was using the telephone? 
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Q. Now. So then from the time you arrived until the first aid 
removed Wade, he didn't change. 

A. No, sir. 

page 150 ~ 
Q. He was in the same position all time. 
A. Ye'S, sir. , 
Q. And that was true I presume of Mr. Dicker-

son, was iU 
A. That's right, sir. 
Q. Did Mr. Wade continue to bleed? Did you notice 

bleeding on Mr. Wade from then on or not? 
A. Yes, sir, his bleeding was continuous. 
Q. Mr. Wade's bleeding was continuous. That's all. 

No further questions. 

Witness le.aves the stand. 

GEORGE RICHARD BUCHANAN, 

the 

the eighth witness, being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Buchanan, your full name is George what 

Buchanan? 
A. Yes, sir. 
Q. What is your middle initial 7 
A. Sir? 
Q. What is your middle initial 7 
A. Richard. 
Q. George R. or Richard Buchanan. What is your age·, resi

dence, and occupation 7 
A. My age is 29; my residence is Fishersville ; and I work 

at DuPont. 
Q. Your age is 29, your residence is Fishersville, and you 

work at DuPont. Now whereabouts do you live at 
page 151 ~ Fishersville, Mr. Buchanan 7 

A. Just east of the underpass. 
Q. Just east of the. underpass? 
A. Yes, sir. 
Q. Do you know where the house is that was occupied by a 

family by the name of Glenn last year? 
A. Yes, I do. 
Q. On April 20 did you have an occasion to go to the scene 
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George Richard Buchanan. 

A. Yes, sir. 
Q. You went to the door of the car. Which side of the car 

did you go to? . 
page 153 r A. The right-band side. 

Q. The right-hand side? 
A. Yes, sir. 
Q. vVas that door on or off the car? 
A. It was off. 
Q. It was off. 
A. Yes, sir. 
Q. Now if you will, just describe to the jury what you saw 

inside of the car-the persons you saw and the positions that 
they were in in the car. 

A. When I first got to the car I saw Mr. DickeTson and Mr. 
Vl ade were in the car. Mr. Dickerson was sitting with his back 
towards the seat slumped over to the right-hand side with his 
bead hanging out on the side over the running boa.rd. Mr. 
\Va.de was in front of Mr. Dickerson-laying in front--:-with 
bis shoulders to the right of the car. 

Q. \Vith his shoulders to the right of the car? 
A. Yes, sir. 
Q. \Vhere were his feet? 
A. Well, in that position his fee.t would be laying towards 

the steering wheel. 
Q. Toward the steering wheel. 
A. Yes, sir. . 
Q .. In the left side of the car? 
A. Yes, sir. 
Q. And did you see either one of these people move or see 

them being moved by anyone? 
page 154 r A. I did not. · 

Q. They did not move? 
A. I did not see anyone move them or they move a.t the time 

I was there. 
Q. Did you have any conversation with Mr. Wade? 
A. Yes. He looked up to me and asked me what went on

what happened. I told him to lay still; tliat I would call an. 
ambulance for him. 

Q. He asked you what had happened? 
A. Yes, sir. 
Q. You told him to lay still and that you would call a.n 

ambulance. 
A. Yes, sir. 
Q. Was there any other conversation? 
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George Richard · Bucha;n.an. 

A. He was mumbling something about his mouth. 
Q. He was mumbling something about his mouth? 
A. Yes, sir. 
Q. And what did you do about thaU 
A. I reached in and took his false teeth out and stuck them 

in his shirt pocket. . . 
Q. And put them in bis shirt pocket. 
A. Yes, sir. 
Q. Did ·you hear him say anything else? 
A. No, I didn't. 
Q. Were you there constantly with him or just around in 

the crowd? 
A. Well, I was sitting there with Mr. Dickerson 

page 155 r holding his head until Mrs. Clemmer came. 
Q. You didn't administer to Mr. Wade? 

A. No, sir. 
Q. But you did bold Mr. Dickerson's head up. 

·A. Yes, sir.· 
Q. And was his head inside of the car or-? 
A. It was on the outside. 
Q. It was on the outside? 
A. Yes, sir. 

· Q. Was he bleeding or not? 
A. Yes, sir, he was bleeding quite freely. 
Q. He was bleed:img quite freely. 
A. Yes, sir. · 
Q. And after you took the teeth out of Mr. ~i'\T ade 's mouth, 

you centered your attention to Mr. Dickerson. 
A. Yes, sir. 
Q. Is that correct? 
A. Yes, sir. 
Q. You knew both of these men, did you. Mr. Buchanan? 
A. Yes, sir. 
Q. Did you go to the hospital? 
A. No, sir, I didn't. 
Q. And you say you held this Mr. Dickerson's bead until 

Mrs. Clemmer came? 
A. Yes. 
Q. Did you know Mrs. Clemmer before 1 

A. No, I didn't. 
page 156 r Q. Did you know she was a nurse? 

A. No, I didn't. 
Q. But she did take. over. 
A. She went in and got a spoon and put in Mr. Dickerson's 

mouth. 
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George Richard Buchanaln:·. 

Q. You didn't see him there~ 
A. No, sir. 
Q. ·who else did you recognize the1•e? Did 'you recognize 

Mr. Guyed 
A. No, I didn't. 

Q. You didn't recognize Mr. Guyer? 
page 158 r A. No. 

Q. \Vhen you heard the crash and looked out 
the window, where was the bus? 

A. VY ell-. I m1ean there were trees right in my direct 
view of the bus; so when I went out the driveway I took a 
glance at the bus was the only thing I seen. 

Q. Y.l as this bus sitting on the highway or partially on the 
highway? 

A. Partially I'd sa.y. 
Q. You sa.y y.ou don't remember whether or not there 

were a.ny doors or hoods of cars -or anything else lying in the 
highway? 

A. I don't recall that. 
Q. You don't recall that. I believe in answer to Mr. Tay

lor's question you said something to the effect that since Mr. 
Wade was lying a.cross Mr. Dickerson and perhaps in front of 
him, his feet would be, I believe you said, toward the steer-
ing wheel but you didn't actually see them. · 

A. No, sir, I wouldn't testify they actually were. 
Q. YoU' don't know where his feet were but he was lying 

over on-overtop of Mr. Dickerson. 
A. In that position. 
Q. Was his head farther to the west of Mr. Dickerson? 

In other words, was he in front of Mr. Dicker.son~ 
A. He wa.s in front, yes. 
Q. And his head was a little farther to the west. 
A. That's correct. 

Q. And you say, I believe, that Mr.· Wade's 
page 159 r head was perhaps to Mr. Dickerson's shoulder. 

A. °"Tell, a.t that position-. I mean it would 
be hard for his head to be at his shoulders on account of Mr. 
Dickerson's shoulders were laying partially out of the car. 

Q. How close was he? 
A. °"Tell, he '"\vas just in front of him. · His door post in 

the Buick-. His· head ·was laying approxima.teli at that 
door post. 

Q. Mr. W a.de 's head was laying at the door post? 
A. Where the front hinge is. 
Q. The front hinge of the right-hand door? 
A. Tha.t;s right. 



Wallace Parker Wade v. Commonwealth of Virginia 113 

George Richard Buchaman. 

Q. She went in and got a spoon and put in Mr. Dickerson 'i:: 
mouth. 

A. Yes, sir. 

CROSS EXAMINATION. 

By Mr. Franklin: 
Q. Mr. Buchanan, I believe that in answer to Mr. Taylor's 

question you said Mr. Wade was lying in the same dire'Ction 
to the right but a little in front of Mr. Dickerson. Is that right? 

A. That's right. 
Q. Both their heads were in the same direction. 
A. Yes, sir. 
Q. And it was there that he was mumbling something about 

his teeth and you reached in his mouth and pulled out his 
upper plate, was it? 

A. Yes, sir. 
Q. And put it in his pocket. 
A. Yes, sir. 
Q. Was Wade completely on the floor or was any part of 

him on the seat? 
A. I couldn't say what he was sitting on-whether any part 

of his body was on the seat-because I didn't pay 
page 157 r that much attention to them. I looked at him 

and seen Mr. Dickerson laying there. 
Q. Were you standing on the ground by the side of the car 

that the door was gone 1 
A. Yes, sir. 
Q. And it was there that you reached in and removed the 

teeth 1 
A. That's right. 
Q. His false teeth. 
A. Yes, sir. 
Q. And you ·say that perhaps there was 1 or 2 there when 

you arrived? 
A. Yes, sir. 
Q. Did you regard Mr. Wright's arrival? 
A. Not at that time. 
Q. He wasn't there at that time? 
A. No, sir, I didn't see him. If he was, I didn't know him 

because he had just moved into town at that time. 
Q. You know him now . You met him here at the trial? 
A. Yes, sir. 
Q. Did you see him there? 
A. No, sir. 
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Trooper H. H. Colliw. · 

'page 161 ~ No further questions. 

Witness leaves the stand. 

TROOPER H. H. COLLIE.R, 
the ninth witness, being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. You are Mr. H. H. Collier? 
A. Yes, sir. 
Q. Mr. Collier, you a;re a member of the Virginia State 

Police Force? 
A. Yes, sir. 
Q. And how long have you been a member, of the Vir-

ginia State Police Force? · 
A. Oh, about 11 1/2 years. 
Q. About 11 1/2 years. And how long have you been 

stationed in Augusta County? 
A. About 8 1/2. 
Q·. About 8 1/2? 
A. Yes, sir. 
Q. Where do you live, sir 1 
A. Waynesboro. 
Q. Waynesboro. Were you on duty on the night of April 

20, 1957? 
A. Yes, sir. 

Q. Did you receive a call of an accident hap
page 162 ~ pening near Fishersville on that night? 

A. Yes, sir. 
Q. Where were you when you received a call? 
A. I was on top of Afton Mountain. 
Q. ,And did you immediately come to the scene of this 

accident? 
A. Yes, sir. 
Q. In which Mr. Wade and the Trailways bus was in

volved? 
A. Yes, sir. 
Q. How long would you estimate it took you to come from 

where you received that call until you arrived at the scene 1 
A. I'd say between 7 and 10 minutes. 
Q. 7 and 8 minutes? 
A. 7 and 10 minutes. 
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George Richard Buchanaln. 

RE-DIRECT EXAMINATION. 

By Mr. Taylor: · 
Q'. I show you Commonwealth's' Exhibit 11 which shows 

the right side of that automobile. The door hinge which you 
speak of is not there, is it (handing Exhibit 11 to witness) ? 

A. (Examining Exhibit 11) No, sir, it is not. 
Q. And in examining that· picture it is obvious that the 

front end of that car was torn loose. I mean insofar as the 
braces of the door. 

Mr. Timberlake: Are you testifying, Mr. Ta.ylod 
Mr. Ta)'."lor: I'm examining this witness. 

Q. Is that the condition you saw the car in 
page 160 r when you went down there? 

A. Yes, sir, it is. 
Q. "'Vould you point out as near as you can where Mr. 

Dickerson's head was and where Mr. Wade was~ 
A. Yes, sir. 
Q. Point that out·· to the jury so they can see it. 
A. Mr. Dickerson was laying right here at the seat with 

his body folded over and his arms would come back under 
the side of this seat (indicating_ on Exhibit 11). Mr. Wade 
was laying through here with his shoulders resting just about 
the front of this seat and his body was back through here 
(again indicating on Exhibit 11). 

Q. The major portion of his body was in. front of Mr. 
Dickerson~ . · 

A. Yes, sir. 
Q. Was it against Mr. Dickerson? 
A. His back >vas. I mean the back part· of his shoulders 

was, it seemed to me like, against him. 

RE-CROSS EXAMINATION. . ,. i 

· · By Mr. Franklin: 
·Q. On this picture· here, you stated when I asked you 

while ago that his head was at the post. Is that the post 
you are talking about (indicating front door post)~ 

A. Yes, that '·s where the door hinges set so his head was 
laying right in this position. Mr. Dickerson was over here. 
His body was laying through here kind of in· a curved position 
(again indicating on Exhibit 11). · . ·· ·. ~ •· 
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Trooper H. H. Collier. 

A. Somebody had Mr. Dickerson's head-was holding his 
head. I don't know who it was. . 

Q. Where was or what was J\1.r. 'Vade's position as far as 
you remember it in that automobile? 

A. He was lying down partly on the seat with pa.rt of his 
body down in the floor. 

Q. Part of his body in the floor? 
A. Yes, sir. 
Q. And part of it in the seat? 
A. Yes, sir. 
Q. Was he at or near Mr. Dickerson or on Mr. Dicker

son? 'Vhere was he in reference to Mr. Dickerson? 
A. He would have been to the left of Mr. Dickerson in the 

car. 
Q. He was to the left of Mr. Dickerson? 
A. Yes, sir. 
Q. What was his position? How was he sitting in the car 

or lying in the car? 
A. He was lying with his feet stretched forward and he was 

lying, as best I remember, on his right side down on the 
seat. 

Q. That was Mr. '~Tade? 
A. Yes, sir. 
Q. You say his feet were stretched out in ·wha.t direction 

or what portion of the car~ 
page 165 r A. His feet were right down to the left of the 

center of the car. There's a crown or something 
that runs through the center of that car or that model, and 
his feet vrnre down close the brake pedal. I don't know 
if they were under it or overtop but they were in that di
rection. 

Q. In that direction. 
A. Yes, sir. 
Q. Of the' brake pedals. 
A. Yes, sir. 
Q. Now, Mr. Collier, did you have any conversation with 

Mr. Wade there at the car? 
A.- No, sir. . 
Q. Or did you hear him talking or speaking to anyone? 
A. No, sir. 
Q. You did not? 
A. No, sir. 
Q. Did you attempt to talk to him yourself? 
A. No, sir, I didn't. . 
Q. And you didn't attempt to talk to Mr. Dickerson¥ 
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Trooper H. H. Collier. 

Q. 7 to 10 minutes. Now, Mr. Collier, when you arrived 
there were there many people there? 

A. Yes, sir, there were several people. · · 
Q. And what did you find? Where was this .Greyhound bus 

and where was this automobile that was involved~. 
A. It was a Trailways bus. It was sitting partly off the 

road, and part of the bus was off and part of it was on the 
highway; and the car was sitting over to the left of the high
way against a house! 

Q. Were there any persons in the automobile~ 
A. Yes, sir; 2. 
Q. Did you know the occupants of that car, Mr. Dickerson 

and Mr. \Vade~ 
A. I knew them. 

page 163 r Q. I mean prior to that night~ 
A. Yes, sir. 

Q. You did know them prior to that night? 
A. Yes, sir. 
Q. Did you recognize who it was ·when you arrived there~ 
A. No, sir. 
Q. And ·saw them? 
A. No, sir, not at the time. 
Q. When you first got there you did not. 
A. No, sir. 
Q. Where were these people in the automobile when you 

got there~ Where was Mr. Dickerson? What position did he 
occupy in the car when you got there~ 

A. He was in the floor on the right side of the car ·with 
his head hanging out where the right door had been. 

Q. \Vi th his head hanging out the right door. Was the 
right door on the car when you got there~ 

A. No, sir. It had been torn off. 
Q. It was not on the car at all~ 
A. No, sir. 
Q. And you say Mr. Dickerson's head was hanging out 

of the door ·space~ 
A. Yes, sir. 
Q. And what is your recollection as to the rest of his body 

and his feet, etc.~ 
A. The seat had been knocked to the left and backwards 

and his feet was up under the dash toward th~ 
page 164 ~ center of the car and his head was outside the 

car. 
Q. Now was there someone adm1inistering to Mr. Dicker

son or Mr. \Vade when you got there~ . 
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Trooper H. H. Collier. 

Q. And where was that door when it was taken? 
A. It was sitting up against the car. 
Q. And what does that picture disclose? 
A. This is blood from here on down to the bottom of the 

door (indicating dark spots beginning just under window). 
Q. Is that the inside of the door or the outside? 
A. That's the inside. 
Q. That's the inside. 
A. Yes, sir. 
Q. I hand you another picture, which. is Commonwealth's 

Exhibit 4, and a.sk you what that picture discloses (handing 
Exhibit 4 to v.ritness). 

A. (Examining Exhibit 4) This is the same door ;but it 
is the outside. 

Q. The same door but the opposite side. 
A. Yes, sir. 
Q. How did that door get in that position when the pic

ture was ta.ken? 
A. We just set it up. 
Q. Y.ou just set it up. 

A. Yes, ·sir. 
page 168 r Q. Mr. Collier, did you go to the scene of this 

wreck the following morning, Sunday morning, 
with Mr. Alwood, or were you there when he was there and 
took any pictures on Sunday morning? 

A. I'm not sure if it was in. the morning or after lunch. 
We did go on Sunday. I'm not sure if it was right before 
lunch or afterwards. 

Q. I hand you Commonwealth's Exhibit No. 7 and ask you 
if you recognize that picture and if you were there when 
tha.t picture was taken (handing Exhibit 7 to witness). 

A. (Examining Exhibit 7) Yes, sir. That',s a picture of 
the highway 'where the accident happened. 

Q. And what does that picture disclose, Mr. Collier? 
A. That shows the skid marks going from the right of the 

11orthern laarn over toward the center lane. 
Q. Did you the night of this accident make any measure-

ments of the road down there? 
A. Yes, sir. 
Q. From what point to what point? 
A. I measured from the begfoming of the· skid marks to the 

point of impact. That was to get the-. 
Q. You mea.11 the beginning of the skid marks prior to-. 
A. The' collision. · · 
Q. The accident or collision between the Buick-. 
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Trooper H. H. Collier. 

A. No, sir. 
Q. You said that the seat of that car-the front seat

had been pushed forward. From which side of the car 7 
A. I think I stated it had been knocked backwards. The 

right side was knocked hack and the left side was knocked 
forward. 

Q. The left side was knocked forward and the right side 
was knocked back. 

A. Yes, sir. 
page 166 ~ Q. I hand you a picture here, Commonwealth's 

Exhibit 2, and ask you if you will explain to the 
jury what you meant by that statement (handing Exhibit 2 
to witness). If you will come right down here where all of 
them can see. 

A. (Examining Exhibit 2 and taking a position in front 
of the jurors) This seat ordinarily would be back on the 
track. ·when it was struck, the right side came back and 
pushed the left side forward. That's what this track is right 
here. If that seat was in place, you couldn't see this track 
here (indicating track at bottom of Exhibit 2)~ 

Q. That is ·what you mean by the left side of the seat going 
forward. 

A . .Yes, sir. 
Q. And the right side coming back. And this picture, Mr. 

Collier. Exhibit No. 11. Does that or not show the seat 
back on the right side which gives a larger space on that 
right side of the automobile than on the other (handing Ex
hibit 11 to witness) 7 

A. (Examining Exhibit 11) Yes, sir. This spring right 
here holds the seat in place and that was knocked-. Yori 
can see where that has been, and it was knocked over this 
far and knocked back. I don't think they can see that spring 
from this distance (indicating spring on Exhibit 11). (Said 
Exhibit 11 is examined by the jury.) 

Q. Mr. Collier, I will ask you another question about the 
pictures while we are here. Were you present when Mr. 

Alwood took some pictures at the Freed wreck
page 167 ~ ing lot in Waynesboro on Sunday or Monday 

following this accident 7 
A. Yes, sir. 
Q. Would you look at Commonwealth's Exhibit 3 and I ask 

you what that picture discloses (handing Exhibit 3 to wit
ness). 

A. (Examining Exhibit 3) That's the right front door off 
the automobile. 
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Trooper H. H. Collier. 

Mr. Franklin: He's already stated there wasn't any skid 
marks?. 

Mr. Taylor: 
Q. After the debris were there any tire marks or skid 

marks? 
A. No, ,sir. 
Q. Was this automobile m· tJ1is Buick automobile that you 

found there lodged against a dwelling or was it in the yard 
of a dwelling 1 , 

A. It was both; it was against the house a.t1d also in the 
yard. 

Q. Of course, the pictures show the damage to the auto
mobile, but was it of any value after this wreck? 

A. I don't think so. 
Q. That you could place on it 1 A total loss 1 

pp.ge 171 r A. I estimated it at a total loss. 
Q. Was there any object in the highway when 

you got there in the way of parts to the automobiles or pieces 
of the automobiles 1 

A. There could have been some small pieces in the high
way. Nothing-. No large pieces. 

Q. Now, Mr. Collier, did you go "\vith the ·occupants to the 
hospital or did you stay at the scene of the a.ccide1nt when 
they were moved 1 

A. I stayed at the scene. 
Q. And your purpose of staying there was whaH 
A. 'i\T ell, I stayed to get the vehicles out and get the road 

cleaned up. 
Q. Did you subsequently go to the hospital¥ 
A. Yes, sir. 
Q. Did you see both Mr. Wade a.nd Mr. Dickerson when you 

arrived at the hospital¥ 
A. Yes, sir. 
Q. And where were they when you arrived .at the hospital 1 
A. Mr. Dickerson was in one room and Mr. 'i\Tade was in 

aJ1other room. 
Q. Mr. Dickerson 'vas in one room and Mr. Wade was in 

another room. 
A. Yes, sir. 
Q. And who did you see in attendance there working with 

or on these people¥ 
A. Dr. Ryder was the doctor. 

page 172 r Q. Dr. Ryder was the doctorf 
A. Yes, sir. 
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Trooper H. H. Collier. 

Mr. Timberlake: Do I understand that Mr. Collier is· 
testifying as an eye-witness as to where the point · 

page 169 r of impact is~ I think otherwise he would be 
limited to what physical evidence he saw. 

The Court: Y oU: are correct, sir. I think when he says 
the point of impact you will have to substitute something 
for that. 

Mr. Taylor: All right. 

Q. Mr. Collier, would you tell the jury what area of the 
road did you-if you found any skid marks-what area of the 
road did you find them in~ Where did they start and where 
did they stop and where did they lead to~ 

A. They started in the right-hand lane and led up. They 
were in a curved position-the 2 · skids; and 2 feet to the 
right of the right-hand line, which was a broken line, is where 
they stopped. 

Q. And in what direction were they going then~ 
A. They were going from the right side ·of the highway 

toward the center. 
Q. Was there any debris in the highway there~ 
A. Yes, sir. 
Q. And in what proximity did the skid marks go to that 

point where the debris was~ 
A. They went to that and then there was no skid marks 

after that point. 
Q. And what was the distance of that skid mark~ 
A. It was 80 feet. 
Q. 80 feet~ 

A. Yes, sir. 
page 170 r Q. And that was up the highway in the right-

hand and northern lane. 
A. Yes, sir. 
Q. Now from ·that point how far was this automohile-

Buick automobile-from that point when you got there~ 
A. 149 feet. 
Q. 149 feeU 
A. Yes, sir. 
Q. Were there any skid marks or tire marks showing 

the course of that automobile from the debris~ 

Mr. T'imberlake: I object to that question. I think it is 
improper. You can ask if there were any tire marks beyond 
the debris and have that witness describe it. 
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Trooper· H. H. Collier. 

Q. And what was that conversation, Mr. Collier, and 1'1here 
was Mr. W a.de at that time' 

A. He was in the room there at the hospital. He was lying 
down when I saw him~ and I walked in and I think I asked 
him how he felt. I don't remember what I did ask him when 
I first >vent into the room, and then I asked him who was 
driving the car and he pointed to himself. 

Q. In what manned 
A. He pointed wtih his right hand and just pointed to him

self like this (indicating with forefinger against chest). 
Q. Do you know who was present at that time in the room 

where you and Mr. Vi.Tade were' 
A. Mrs. Wade was there; Trooper Smoot; and 

. page 174 ~ there was 2 or 3 other people. I don't know 
who they were. 

Q. Is that all the conversation you had with Mr. Wade 
at that time~ 

A. At the first time, yes, it was. 
Q. And did you later have another conversation with 

birrn1~ 
A. Yes, sir. 
Q. And approximately how much later? 
A. It wasn't much later. I walked out into the room 

where Mr. Dickerson was and looked a.t him aga.in, and then 
I came back into the room where Mr. \Va.de was. 

Q. All right, sir. When you came back into the room 
where Mr. \;>\Tade was, did you have ooy conversation with 
him a.t that time' 

A. Yes, sir. 
Q. What was tha.t conversation? What did you say to 

him~ 
Vi.That did he say to y.ou Y 
A. I told him that Fred was in right bad'sha.pe and I asked 

him the second time \vho was driving the car and be said, 
''I was.'' 

Q. All right. 
A. I told him that I was going to charge him •with some

'thing. I told him I was going to charge him with driving 
under the influence at the time, and I asked him if he wanted 
a blood test. 

Q. If be wanted a blood test. 
A. Yes, sir. 
Q. And what did he have to say? 
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Trooper H. H. Collier. 

Q. Do you recall the nurse 1 
A. No, sir, I don't remember there. I don't know who 

they 'Yere. 
Q. Did you have any conversation with Mr. Dickerson 

upon your arrival at the hospital 1 ' 
·A. No, sir. · 

Q. Did you have any conversatii.m with Mr. Wadef 
A. Yes, sir. 
Q. About how long would you estimate it from the time 

that you received the call on the mountain T Or do you know 
what time that was that you received the call when you were 
on the mountain T 

A. Just about 11 :30. 
Q. Just about 11 :30? 
A. Yes, sir. 
Q. Now what time would you say it was when you had this 

conversation with Mr. Wade in the hospital? 
A. It was well after midnight; I don't know. 
Q. Well, when you say well after midnight what do you 

mean by that? , 
A. I got there about 11 :40; I'd say I wa:s at the scene .of the 

accident 45 minutes. I didn't time it but.for 45 minutes to 
an hour. 

(At this point a brief recess was taken.) 

Mr. Taylor: (To court reporter) Would you read the 
last couple questions T 

page 173 r Court Reporter: (Reading) 
Q. Now what time would you say it was when 

you had this conversation with Mr. Wade in the hospital? 
A. It was well after midnight; I don't kno\v. 
Q. Well, when you say ·well after midnight what do you 

mean by tha.t T 
A. I got there about 11 :40; I'd say I was at the •scene of 

the accident 45 minutes. I didn't time it hut for 45 minutes 
to an hour. 

Mr. Taylor: 
Q. Fr·om 45 minutes to an hour after you received the call 

on the mountain you had a conversation with Mt. Wade in 
thet hospital. 

A. Yes, sir. 
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A. He said if it was a.11 right-with his wife. 
page 175 r Q. If it wa.s all right with his wife. 

A. Yes, sir. 
Q. Was his wife present? 
A. Yes, sir. · 
Q. "\V a.s there ail'ly conversation between Mr. W a.de and his 

wife? 
A. He asked-. He said if it was all right with his wife 

and-. 
Q. W a.s his wife present? 
A. Yes, sir. 
Q. What did she sa.y or what did he say? 
A. She told him to go ahead a.nd take it. 
Q. She told him td go a.head a.nd take it? 
A. Yes, sir. 
·Q. Did she say that to you ·or to W a.de? 
A. She said it to him. · 
Q. She said it to him? 
A. Yes, sir. 
Q. And what did he sa.y then? 
A. She told him to go ahead and take it. He said, ''All 

right.'' I asked Dr. Ryder if he would draw the blood, 
and then Dr. Ryder asked him if he wanted him to draw the 
blood. 

Q. Did you hear what he said to Dr. Ryder' 
A. He said, ''Yes.'' / 
Q. That he wanted him to draw the blood? 
A. Yes, sir. 
Q. Now, Mr. Collier, did you-? Was the blood drawn in 

your presence? 
page 176 r A. Yes~ sir. . 

· Q. And what happened to it after the blood 
was drawn? · ' 

A. It wa.s put in the tube and was given to me and I sealed 
it up. . I 

Q. Did you seal it there in the presence of t.he doctor? 
A. Yes, sir. · · · 
Q. And Mr. ·wade? 
A. Yes, ·sir. 
Q. And what did you do with it? 
A. I mailed it that same morning to Richmond. 
Q. You mailed it that morning to Richmond? 
A. Yes, ·sir. 
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Q. And did you receive a certificate ,back from Richmond? 
A. Yes, sir. 
Q. As a result of that mailing? 
A. Yes, sir. (At this point the said eertificate is handed 

to Mr. Timberlake and Mr. Franklin for examination.) 

Mr. Timberlake: Your Honor, we object to the introduc
tion of this for the reasons heretofore stated to the Court. 

The Court: Yes, sir. May I see that, please? 
Mr. Taylor: Yes, sir. (Said certificate is handed to the 

Court and examined by the Court.) 
Mr. Timberlake: Of course, Your Honor, our 

page 177 r objection, to be specific, is based upon the fact 
that there is no statutory authority in this type of 

prosecution for the abrogation-. 
Mr. Taylor: I think this should be heard out of the pres

ence of the jury. 
Mr. Franklin: We want to make our objection. 

. Mr. Timberlake: I'm simply stating my objection to the 
JUry. 

Mr. Taylor: But you are stating it to the jury where you 
asked to be heard in chambers, and you were heard in cham
bers. 

The Court: If you wish to be heard further, suppose we 
retire to chambers. 

\ 

In Chambers : 

Mr. Timberlake: Your Honor, we are simply renewing 
our objection to the introduction of this report on the grounds 
that it eompletely violates the hearsay rule of evidence under 
the common law which would apply in this case, there being 
no statutory authority in a felony prosecution such as thj_s 

. for the introduction of such a report in lieu of tracing all 
the steps by which the blood sample was transmitted and 
passed to the State toxicologist and the findings of the State 
toxicologist on that blood test. It abrogates entirely the 

right of cross examining the State toxicologist; 
page 178 r and it is in no way, we submit, authorized by any 

statutory authority applicable to this proceeding. 
The Court: Your contention, I take it; is that the statute 

is apr,opos only to the charge of driving under the influence. 
Is that correct? 

Mr. Timberlake: Yes, sir. And assuming that, for the 
sake of argument, in this prosecution it is proper to m

~·'1 
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wheel of an automobile unconscious and drive 
page 180 ~ out and kill a dozen school children and come in 

and say that is designed for a misdemeanor 
and come in and go free. That's not the case, and it is not 
a loophole to turn a man loose who, by his own voluntary 
action, causes the death of another person. 

Mr. Timberlake: Your Honor, in reply I want to make it 
perfectly clear that we are not contending that proof of in
toxication is not evidence that can be considered by the jury 
in determining whether a motorist is guilty .of the degree of 
negligence that constitutes manslaughter. The point that we 
are making is that the statute 18-75, with the amendatory 
Sections 18-75.1, 18-75.2, and 18-75.3, all deal with a statutory 
offense ; that that offense a:nd the proof of that offense, · 
insofar as it conflicts with the common law rules of evidence, 
is in derogation of common law and must be strictly con
strued; and nowhere, either by strict or liberal construc
tion of these statutes involved, is the rule of evidence 
abrogating the hearsay requirements a:nd limitations made 
applicable to any type of prosecution except the statute 
offense created by Section 18-75, Code of Virginia, or county 
or city ordinances creating, as is permitted, the same type 
of offense; and our objection is directed to the abrogation 
of the rule of evidence as far as proof is concerned, which is 
made expressly applicable only under the statutory offense 

set out in Section 18-75. 
page 181 r The Court: All right, gentlemen. I'm going 

to admit the report. 
Mr. Timberlake : We except to the ruling of the Court for 

the reasons stated in our objection. 

In Courtroom: 

Direct examination of Trooper Collier (Continued). 

By Mr. Taylor: 
Q. Mr. Collier, I hand you a blood alcohol report .of the 

Office of the Chief Medical Examiner in Richmond, Godfrey 
T. Mann, and ask you if you received this blood alcohol re
port from Richmond as a result of the blood sample that you 
sent to Richmond that was sealed in and sent by you as you 
testified, taken in your presence from the defendant here by 
Dr. Ryder in Waynesboro (handing blood alcohol report to 
witness). 
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troduce the blood test to show the condition of the alleged 
driver, the driving under the influence statute-18-75.1 which 
affords a means of circumventing or bypassing the ordinary 
rules of evidence-is strictly limited to the type of prosecu
tion in which such abrogation of the ordinary rules is per
mitted and in no way is ma.de to apply to a felony prosecu
tion. 

Mr. Taylor: Your Honor, I stated the Commonwealth's 
position in chambers. The only objection I had to the ob
jection before the jury was that the defendant asked to be 
heard on this question out of the presence of the jury, and it 
was gone into fully and understood that the same objection 
would carry through when the evidence was submitted; and 
I don't think it was proper to renew the motion before the 
jury when it was the defendant's motion that it be heard 
outside of the jury and which was done and thrashed out in 
chambers. 

The Court: Let's have your view now on the 
page 179 ~ motion itself. 

Mr. Taylor: My view, Your Honor, has not 
changed insofar as the admissibility ·of the evidence for the 
simple reason, as stated in chambers, that this is a prosecu
tion for the operation of an automobile where not a mis
demeanor is involved but a more serious crime is involved. 
The statute is de.signed, as I understand it, to protect the 
lives and property of citizens and society, and that is the 
case. The point has not been decided by our local Court 
of Appeals. It has been decided by the Federal courts and 
the evidence is admissible. There is a New Mexico case 
where the evidence was admissible. It has not been passed 
on by the Virginia Court of Appeals that I could find; but the 
mere fact of the requirements of the Commonwealth as placed 
upon the Commonwealth to prove a man guilty of the wanton, 
reckless operation of an automobile and the fact that we 
have on the books a statute ma.king this type evidence ad
missible in a misdemeanor case where he is charged with 
reckless driving and driving under the influence would cer
tainly, if a man was drunk-and .15 according- to our statute 
says a man if he has that degree of alcohol content in his 
blood stream he is presumed to be intoxicated-if he is pre
sumed to be intoxicated he is certainly guilty of gross negli
gence in the operation of the motor vehicle and wanton 
ne1di.i:rence in the ·operation of the· automobile; and I submit 
it is bound to follow along or a man could get under the 
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Mr. Timberlake: Your Honor, by stipulation between Mr. 
Taylor and ourselves it ha.s been stipulated that the 2 photo
graphs that I hold in miy hand a.re among the group of photo
graphs taken by Mr. Alwood in the presence of Mr. Taylor 
and Mr. Collier at the Paul Freed lot 1 or 2 days after the-
1, 2, or 3 days I believe the evidence was-after -the accident 
with which we are concerned; and I would like to tender this 
photograph pursuant to tha.t stipulation as De:eenda.nt's 
J~xhibit D amd this one as Defendant's Exhibit E. (Sa.id 
photographs a.re received in evidence and marked ''Defend
ant's Exhibit D" a:nd "Defendant's Exhibit E" respect-
ively.) 

CROSS EXA1\U:NATION. 

By Mr. Tim1berlake: 
Q. Mr. Collier, does this photograph which I hand you 

marked Defendant's Exhibit D represent a front view of the 
Dickerson automobile as it appeared on the Freed lot (hand-
ing Exhibit D to witness) ' . · 

A. (Examining Exhibit D) You mean Wade' 
Q. I mean the V\T ade automobile. 

A. Yes, sir .. 
pa.ge 184 ~ Q. And that, of course, is the photograph which 

shows it to be without the hood. 
A. Yes, sir. 
Q. I believe it is in evidence that the hood was knocked 

off ·or left the automobile at the time of the collision. 
A. Yes, sir. 
Q. And I ·will ask you if Defendant's Exhibit E ·shows 

the Wade automobile taken from the left-hand side as it 
. appeared on the Freed lot (handing Exhibit E to witness). 

A. (Examining Exhibit E) Yes, sir. (At this point Mr. 
Taylor handed to the Court the aforesaid blood alcohol re-
port.) 

The Court: You a.re tendering this as· an exhibit? 
Mr. Taylor: Yes, sir. 
Mr. Timberlake: Of course, we want it understood that 

that is subject to our objection. 
The Court: Yes, sir. Yes, sir. (Said blood alcohol re

port is received in evidence and marked ''Commonwealth's 
Exhibit No. 13.'' Exhibits D and E a.re exrum:ined by the 
jury.) 
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A. (Examining said blood alcohol report) Yes, sir, this 
was sent back to me. 

Q. And what does that blood alcohol content show on that 
report1 

A. It shows 0.15; 
Q. 0.15% alcohol. 
A. Yes, sir. . . 
Q. Now as I understand your testimony, .you had informed 

Mr. Wade that you were charging him with driving under the 
influence and reckless driving. Is that correct 1 

page 182 r A. I told him I was charging him with driving 
under the influence, yes, sir. 

Q. And you have testified as to the proceeding there in the 
hospital a;nd this is the report that you got back from Rich
mond. 

A. Yes, sir. 
Q. Now, Mr. Collier, did you have any other conversa

toin-1 You said you ha:d known Mr. Wade prior to the time 
that you found him in this automobile. 

A. Yes, I had known him quite some time. 
Q. Sir? 
A. I had known him for some time. Yes, sir. 
Q. And when you saw him in the hospital and talked with 

him in the hospital, was he unconscious at any time that 
you saw him in the hospital 1 

A. I don't think he was unconscious. 
Q. Was he rational insofar as you could tell? 
A. Yes, sir. · 
Q. Did Mr. Dickerson ever regain consciousness to your 

knowledge-1 
A. Not as far as I know. No, sir. 
Q. Before he died 1 How close were you to Mr. Wade in 

the hospital 1 
A. Oh, I was in 2 to 4 feet of him I'd say ·when I was 

talking to him. 
Q. Did you smell anything on his breath 1 '\ 

A. Yes, sir. 
page 183 r Q. What? 

A. I don't know what it was. It had an odor 
of alcohol. I don't know if it was bee·r or whiskey or what 
it was. 

Q. You don't know whether it was beer, whiskey, or wine 
but it had the odor of alcohol. 

A. Yes, sir. 
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Q. With his body or trunk extending back from the right 
side towards the left-from right to left in the car. 

A. He was the best I remember the position of his hody
the way the seat was knocked back-that he was lying almost 
parallel with the car with his feet up under the dash and 
his head back behind where the seat had been knocked back
wards. 

Q. You mean more or less parallel with the seaH 
A. No, sir, with the car. 
Q. I see. Y.ou mean with his feet forward and his head 

back~ 
A. Yes, sir. 
Q. I se'il. And did I understand that, according to your 

best recollection, Mr. Wade was also tilted or lying on his 
right side~ 

A. Yes, sir. 
Q. In front of or to the rear of Mr. Dickerson from the 

standpoint of the front of the car~ 
A. He would have been to the left rear. 

page 187 r Q. Well, I understand that he was to the left 
of Mr. Dickerson in the car. 

A. Yes, sir. 
Q. But you place him as I understand to the rear rather 

than the front of Mr .. Dickerson. 
A. Mr. Dickerson was on the floor and part of Mr. Wade's 

body was ,on the seat. No, sir, ~ couldn't put him to the 
rear. 

Q. Well, I don't know exactly how we can illustrate this; 
but if this is the front of the car, this is the way the seat 
runs crosswide. I realize the seat was out of adjustment
wa.s knocked loose. 

A. Yes, sir. 
Q. And as I understand, Mr. Dickerson's body was at 

somewl}at of an angle like that with his head and upper part 
of his body farther towards the rear of the car than the lower 
part ·of his body (indicating positions with brief case, water 
glass, and 2 pencils). 

A. His head was to the rear. 
Q. And the front of his body extending on the floor to

wards the front portion of the-. 
A. Yes, sir. If I can borrow this just a minute. Assume 

this is the seat and this is the front of the car. The right 
side ·of the seat was knocked back and the left side forward. 
Well, that put-(indicating with aforesaid brief case, water 
glass, and 2 pencils). 
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Mr. Timberlake: 
Q. Mr. Collier, as I understand when you arrived at t~e 

scene of the accident there were already some people there. 
A. Yes, sir. 

Q·. Just how many I don't suppose you could 
page 185 ~ say. 

A. I couldn't say, M.r. Timberlake. I don't 
have any idea. 

Q. And I take it at that time the Trailway bus was ·sitting 
·in the position shown in the photograph designated as Com
monwealth's Exhibit 1. 

A. Yes, sir. 
Q. And that the Wade automobile, the 1950 Buick, was sit

ting against the Glenn house as indicated in Commonwealth's 
Exhibit 11. 

A. Yes, sir, that.'.s right. 
Q. What kind of structure was that Glenn house 1 
A. Shingle. 
Q. Asbestos shingle1 
A. Asbestos shingle. Yes, sir. 
Q. Now I believe upon your arrival both Mr. °'\Tade and 

Mr. Dickerson were still in the automobile. 
A. Yes, sir. 
Q. And insofar as you kne-w, they were . in the same posi

tions that they were in when the automobile came to rest. 
A. As far as I know. 
Q. I believe you also stated that at that time some person 

was holding Mr. Dickerson's head as it projected out from 
the car. 

A. Yes, sir. 
Q. Now, Mr. Collier, do I understand from your testimony 

that Mr. Dickerson was lying more or less on his right side 
facing the front of the car with his head projecting out of the 

~ . car. / 
A. On his right side and the right side of his 

page 186 r face was toward the ground and also his mouth. 
Q. His face was twisted~ 

A. Turned down. 
Q. Turned down 1 
A. Yes, sir. 
Q. His body was more or less-I don't mean to be 100% 

accurate fvom the standpoint of degrees-but it was more or 
less on its right side. 

A. The best I remember it was. 
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Mr. Dickei•son a:s fa.r a.s the front of the car was concerned, 
wouldn't' it? ·:I tneah the seat was still-. Even though it 
was. ~;ocked~out of position the seat was. still to the rear of 
the car, wasn't iU · -

A. Yes, sir. 
·,Q. If Mr; Dickerson was on the .floor of the car-I realize 

at an anglEi...:......but if his body was on the floor of the car and 
Mk Wade's body' or a substantial portion of it was ·on the 
seat, he was rearward from Dickerson, wasn't he, as well as 
to Dickerson's: left~ 

A. Yes, sir, he would be fo the left rear. . 
Q. Were you there-? Do you know Mr. Buchanan? 

A. Yes, sir. 
page 190 } Q. ·were you· there when he was there at the 

car? 
A. Yes; sir. -
Q. And did Mr. Buchanan insofar as you could tell have 

just as good an opportunity to see the positions of these men 
in the car as you did? 
· A. Yes, he did. 
•Q: Now ,,\1hile )"OU were there at the car, Mr. Collier, did you 

hear Mr. Wade ask what had happened? 
·A. No, sir. 
· "Q'. Did you hear him moaning or calling for his wife? 

A. No, sir. . . . 
Q. I believe you testified that' when you examined the high

way you found what you described as skid marks leading 
from the extreme right-hand side of the right lane-that is 
a.II on the paved surface of the road-. 

A. Yes, ·sir. . 
Q. Extending a disfaince of 80 feet to where you found the 

debris in the highway._ Is that c;orrect? 
A. Yes, sir. 
Q. And was that debris in the right-hand lane? 
A. Yes, sir. · 
Q. And these marks were still in the right-hand lane buf 

in a curve toward the center? 
A. A curve toward the center. Yes, sir. 
Q. And that stopped at the debris? 
A. Yes, sir. · · · · · 

Q. Now when. you refer to skid marks, Mr. 
page 191 ~ Collier, you ha~e reference to the marks made 

in the road by the tires of an automobile ap--
parently through the applicatiop.. of bra]res? · · 

. : . . ~ 
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Q . .A.s you go along, approximately how many inches would 
you say this corner-that is the right rear corner of the front 

seat-was knocked back out of position~ 
page 188 ~ A. I didm. 't measure it; I'd say from 18 inches 

to 2 feet. 
Q. I see. And wa.s the left· side forward a corresponding 

or substantially corresponding amount or had it tilted~ 
A. I think this side was back farther than the left side 

was going forward. 
Q. I see. Could you give us any idea just in approxima

tion from the standpoint of inches how much the left side 
had gone forward~ 

A. I'd say a foot just in guessing. 
Q. So this would have been back in position over on this 

side from 18 inches to 2 feet and over here approximately a 
foot forward (again indicating with aforesaid brief case, 
water glass, and 2 pencils). 

A. That's what it looked like. 
Q. Let's go on froin there with a couple pencils. 
A. That's what I was going to qo. After the seat was 

knocked back here, Mr. Dickerson was lying in this position. 
His feet, of course, he had to have them bent around some; 
otherwise his feet would have been out of the car. His head 
was out of the car and he was positioned on the right side 
here (placing pencil to indicate body of Dickerson). 

Q. Leave that here. No-w if you can and will, show us, 
this still being the seat, approximately how Mr. Wade was 
positioned. 

A. Mr. Wade-. Of course, this seat was knocked over 
here some too. If this is the steering wheel, it would be like 

this. The seat was knocked over like that, but as 
page 189 ~ far as the seat it would be near the center. Mr. 

Wade was down in here with his feet and lying 
on his right side-as best I remember over on his rig·ht side 
on the front part of the seat here (placing pencil to indicate 
body of Wade). 

Q. Well, now, Mr. Collier, wasn't Mr. Wade's body against 
and in proximity with Mr. Dickerson's body~ 

A. Well, after you put 2 bodies in here with Mr. Wade 
down in here and his head here (again indicating. with pen
cils), they were right close together there. 

Q. And you say that. Mr. Wade-~ Do I understand that 
the upper portion of Mr. Wade's body was on the seaH 

A. Yes, sir. · 
Q. Well, that would put hi.mi a rearward direction from 
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in the emergency or X-ray room at the hospital. Is that 
right? 

A. Yes, sir. 
Q. And he appeared when you saw him at the hospital to 

be in great pain, did he not 1 
A. Yes, he did. 
Q. And it is correct that during the time you saw him at 

the hospital you only asked ·him 2 or 3 questions, didn't 
you1 

A. I didn't talk to him too much. No, sir. 
Q. Did you ask him or attempt to find out 

page 193 r where he and Fred Dickerson had been~ 
A. Not that night, no, sir. 

Q. And, correspondingly, you did'Il 't undertake to ask him 
whether or not Fred Dickerson had been driving that car that 
night. 

A. No, sir. 
Q. The only thing, as I understand from your testimony, 

that you asked him while he was lying there in the hospital 
in great pain was who was driving. 

A. Yes, sir. 
Q. And that was the substance of the questioning of Mr. 

V\T a de-who was driving;. 
A. Yes, asking who ~as drivin~. 
Q. And you say he pointed to himself with his right hand~ 
A. Yes, sir. · · 
Q. And then I belie·ve it is correct, is it not, Mr. Collier, 

that you didn't have any mo.re contact with Mr. Wade until 
you had gone into the room where Mr. Dickerson was being 
cared for? 

A. Yes, sir. 
Qi. And saw that he was in very serious condition. And 

then you came back to Mr. Wade and in substance told him 
yiou were going to have to charge him with something
driving under the influence; and I take it in making that 
statement to him you had previously to that when you were 
within, a.s you described, 2 to 4 feet of him smelled the odor 

of something resembling alcohol on his breath. 
page 194 ~ A. Yes, sir. 

Q. And do I understand that while he was 
lying there in pa.in in the hospital with his .iaw broken that 
you made the statement to him that he could ha.ve a ·blood 
alcohol test that could he used for or against him? 

A. I asked him if he wanted one, yes, sir. 
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A. It could ·he brakes or it could be ma.de without ·using the 
brakes. 

Q. You mean if a ca.r is skidding sideways the brakes 
wouldn't have to be on fo make them 1' 

A. That's right. 
Q. But did not these marks that you have reference to 

simply go in a gradual arc or turn from the extreme right
ha.nd side of the right lane up over a distance of 80 feet to a 
point still in the right-hand lane 1 

A. Yes, sir. 
Q. So that throughout that 80-foot period o.r distance the 

car, as far as g·oing sideways is concerned, the car that ma.de 
those marks didn't get ·outside of the right 10-foot la.ne of 
travel on the highway. Is tha.t correct 1 

A. I'd sa.y the left side did. The left-. 
Q. The tire mark made by the left wheel 1 
A. Yes, sir. 
Q. Ha.d it gotten beyond the dividing line between 1 
A. Yes, sir. 
Q. How much1 
A. From my investigation where the debris was, the right 

front wheel wa.s 2 feet to the right of the broken line. 
Q. Of the broken line. 
A. Yes, sir . 

. Q. So then if the ·car -is some 6 feet wide, it 
page 192 ~ would put the left wheel about 4 feet a.cross into 

the center lane. 
A. No, sir, it wouldn't put it that far beca.use the car was 

going at an angle and it wouldn't put it that far. 
Q. Well, how far into the center lane 1 
A. I don't know . 

. Q. Several feet would you say 1 
A. ·I 0ouldn't say, Mr. Timberlake. Going in that position, 

I don't know just bow far it·would put the left wheel over 
-'there. 

Q. However that may be, Mr. Collier, these marks were 
marks that could have been made by ·a. car which had its 
brakes applied and was veering or turning to its left with the 
brakes applied. Isn't that right 1 

A. Could have. Yes, sir. 
Q. And as I understand, Mr. Collier, you didn't hear Mr, 

Wade either ask what had happened or ask for his wife there 
at the scene of the accident. · ' · 

A. I didn't hear him sa.y anything. - No, sir.· · · _ 
Q. And the next time you saw him he wa.s lying on a table 
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A. No, sir. I took it with me. 
Q. You took it with you. And you mailed it to Richmond~ 
A. Yes, sir. 
Q. It went out of your possession when it was placed in the 

mail addressed to the-. Vi7ho was it addressed 
page 196 ~ to~ · 

A. T·o the Chief Medical Examiner in Rich-
mond. . 

Q. And what is his name? 
A. What is his name? 
Q. Yes, sir. 
A. In those packages that they have t'he tube for the blood, 

they also have a sticker \vith the delivery of the Medical 
Examiner on it and we just take that out and stick it on. · 

Q. You just simply put a sticker on and put it in the mail. 
A. And put miy return on it. 
Q. Put your return on it. 
A. Yes, sir. . 
Q. You did that the following day? 
A. I did it that morning. 
Q. You did it Sunday morning? 
A. Yes, sir. I filled it out at the time they put the blood 

in it and sea.led it. 
Q. And you didn't see any more of that blood sample 

therea.f ter. ., 
A. Not after I mailed it. 
Q. No, sir. And how long after that was it that you re

ceived this report which has been introduced as a Common
wealth's exhibit? 

A. 2 or 3 days. 
Q. That short a time~ 
A. Yes, sir. Usua.lly if we mail them on Sunday we get 

them back on Tuesday. 
Q. You're just going by what is usual. You can't tell 

us what day you got it back, can you~ 
page 197 ~ A. No, sir, I can't. I can't tell you the exact 

day. 
Q. And the la.st you saw of the blood sample was when you 

mailed it Sunday morning. 
A. Yes, sir. 
Q. And the next thing tha.t transpired insofar as tha.t blood 

sample was concerned was your receipt of· .the -report ·that 
has been introduced some 2 or 3 days or thereabouts later. 
Is that correct~ 
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Trooper H. H. Collier. 

Q. And I believe you stated you ·understood him to say that' 
if it was all right with his wife it was all right. 

A. Yes, sir. 
Q. And then did he or not have any conversation with his 

wife~ 
A. She told him-. He said if it was all right with her 

and then she said, ''Go ahead, honey, and take it.'' 
Q. I see. And then did he nod his assent? 
A. No, he didn't nod. He said, ''All right.'' 
Q. He said, ''All right.'' Of course, he appeared to be 

conscious at that time. 
A. Appeared to be; yes. 
Q. You had no way of looking into his mind and knowing 

whether or not he was appreciating what was going on. It 
was just from outward appearance. 

A. Yes, sir. . 
Q; Mr. Collier, did you undertake to have him sign a con-

sent to taking this blood tesU ' 
A. No, sir. 
Q. That is the customary thing, isn't it? 
A. No, sir. Sometimes they do; sometimes they don't 

sign it. 
Q. It is a matter of common procedure for 

page 195 r them to sign. 
A. Yes, sir. We like for them to sign it. 

Q. Where are those consent forms kept? 
A. They have some at the hospital. 
Q. Did you undertake to procure one? 
A. No, sir. 
Q. By the same token you didn't undertake to have Mr. 

Wade sign it 1 
A. No, sir. . 
Q. Also I believe you said he used his right ha.nd to point 

to himself. 
A. He did. 
Q. And was there anything that indicated to 'you that he 

wasn't <iapable of signing his name? , 
A. I didn't think he was in .any condition to sit up. I don't 

know if he could have signed it lying on his back or not, but 
I think it would have been very difficult for him to sign it. 

Q. Now, Mr. Collier, did you take that blood sample from 
the hospital with you 1 · 

A. Yes, sir. 
Q. It wasn't mailed to you by the hospital 1 

_ _J 
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A. I got the result and also the tube that the blood was sent 
in to Richmond. 

Q. But you didn't get the blood backY 
A. No, sir, not the blood. 

RE-DIRE.CT EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Collier, just for the sake of the record, did this 

accident happen in Augusta County? 
A. Yes, sir. 
Q. Vv as that container that this blood went in sealed 'vbile 

you were in the hospital in the presence of anyone~ 
A. I did'Il 't understand you, Mr. Taylor. 
Q. Was the container sealed and prepared for mailing 

while you were in the hospital or where 1 
A. Yes, sir. 

The Oourt: 
Q. M.r. Collier, what sort of label did you put on this con

tainer that we are discussing 1 
A. The one that ca.me with the tube. 

page 198 ~ Q. Do you label the name of the defendant~ 
A. No, sir, the doctor writes that on the tuhe. 

The outside label is a green label that has the address of the 
Chief Medical Examiner and it has a. place for the return 
address. 

Q. Is the defendant's name labeled on the tube itself? 
·A. Yes, sir. 
Q. Who did that in this case~ 
A. Dr. Ryder. 
Q. In your presence 1 
A. Yes, sir. He wrote Mr. Wade's name and also wrote 

his own name on there as being the person to draw the blood. 
Q~ That tube came back to you, but the blood, ·Of course, 

bad been-. 
A. They used it in Richmond to make the analysis. Yes, 

sir. 

No further questions. 

Witness leaves the stand. 

DR. CARL FERDINAND MENK, 
the tenth witness, being first duly sworn, testified· as follows: 
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DIRECT EXAMINATION.-

By Mr. Taylor: 
Q. Doctor, would you please state your full naa:n1e? 
A. Carl Ferninand Menk. 
Q. Your age and profession? 
A. 38. -

Q. Your profession? 
page 199 ~ A. Doctor and pathologist. 

Q. Pathologist. Doctor, where did you get 
your medical education? 

A. University of Virginia. 
Q. How long have y·ou been practicing your profession? 
A. I got my license in 1944. 
Q. And where did you practice before corning to .Staunton? 
A. I was in-. I had a position with the Armed Forces 

Institute of Pathology in Washington, and prior to that I 
was in residency training. 

Q. How long have you been practicing in Staunton? 
A. Since '51. 
Q. Are you specializing in any branch of medicine m 

Staunton? 
A. I'm specializing in pathology, which is laboratory rnedi

crne. 
Q. Are you in charge of the laboratory at King's Daugh

ters' Hospital? 
A. Yes, sir. 
Q. In your work there the blood bank and the dealings with 

the blood, I believe, come under your supervision, do they 
noU 

A. Yes, sir. 
Q. Doctor, are you familiar with the blood alcohol con

tent of a person's body? 
A. Yes, sir. 
Q. When extracted? I hand you a report from the Chief 

Medfoal Examiner's Office in Richmond showing a blood 
afoohol content repo.rt on Wallace Parker Wade dated April 

23. Is that the date that is on there 1 (handing 
page 200 ~ said report to witness) ? 

A. (Examining said report) Yes, sir. 
Q. What does that alcohol blood content show on that re

port? 
A. It says : "Blood, 0.15 % alcohol." 
Q. Would you tell the jury what 0.15 aleohol blood content 

means to a person with that much blood alcohol in his body? 
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A. A 160-pound man who drinks 6 ounces of whiskey or 6 
bottles ·of beer will have a 0.15% alcohol ·within 30 to 45 
minutes. 

CROSS EXAMINATION. 

By Mr. Timberlake: 
Q. Doctor, it's true, is it not, that the tolerance of people 

as far as the consumption of alcohol is con
pa.ge 202 r cerned varies with ea.ch individual Isn't that 

right? 
A. Yes, sir. 
Q. And an alcohol blood content of a. certain degree fo.r one 

person would affect that person in a.11 probability differently 
from a. person having different qualities .. Isn't that cor
rect? 

A. Yes, sir. 
Q. This 0.15 that you referred to that is according to the 

standards .that you referred to, that is absolutely the mini
mll!l111 a.t which a.ny presumption exists of intoxication. Isn't 
that correct~ 

A. Not exactly. They set the level a.t 0.15-tha.t le,va.l 
and above a.s the standard under which a. person is con
sidered to be unfit to drive. Below that they say the evidence 
ha.s to be substantiated by physical :findings of the patient. 

Q. In other words, a :finding of less than 0.15 creates no 
presumption at all, does it? 

A, It doesn't eliminate presumption. 
Q. I realize that. I'm g.oing by these standards to which 

you apparently subscribe that provide, do they not, that 
under 0.15 there is no presumption. It is a. question of 
proof-independent proof-one wa~f or the other as far as 
whether intoxication of a degree making it unsa.f e to drive 
exists. Isn't that right~ 

A. It needs additional evidence. 
Q. And isn't it true that under 0.15, as far a.s alcohol is 

concerned, no presumption exists by virtue of the 
page 203 ~ test alone! 

A. Yes, sir. 
Q. So that is the minimum degree a.t which a presumption 

a.rises, isn't that correct, under these standards by virtue 
of the test? 

A. They don't make any presumption. They say it is 0.15. 
and above. 

Q. Presumed, isn't iU 
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A. According. to the National Safety Council it is their 
interpretation, accepted by the .State-. 

Mr. Franklin: Your Honor, we object. If he is a medical 
doctor and is going to testify, he ought to testify from his 
own knowledge, and not what the. National Council of Safety 
has got to do about it. 

Mr. Taylor: His own knowledge would certainly oome 
from records and diagnoses of the medical profession such 
as our decisions from law would come from the books I would 
think. 

Mr. Franklin: Your Honor, the National Safety Council 
certainly isn't the Americal Medical Society. 

The Court: It seems to me, gentlemen, that this witness 
can give his own views from standards recognized by his 
profession. 

Mr. Taylor: That's all I want. 

Witness: 
A. Well, the N a.tional Safety Council set up 

page 201 r various values, and these values a.re accepted by 
the State of Virginia. They say a person who 

has blood alcohol-. 
' 

Mr. Franklin: Your Honor, that's the very same thing. 
He's saying what they say. 

The Court: I take it his profession recognizes these 
standards that he is referring to. 

Q. Is that correct~ 

Witness: 
A. Yes, sir. 

Mr. T•aylor: 
Q. Go a.head, Doctor. 
A. 0.15% alcohol in a person's blood is prima facie evi

dence that the person is under the influence of alcohol ~s far 
as driving· is concerned. 

Q. Doctor, from the analysis of blood and from the tests 
taken as they are recognized by the medical profession, how 
much blood-how much alcohol in the way of whiskey, wine, 
or beer would have to be consumed in the way of whiskey to 
get a .15 alcohol content~ 
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Q. And is it or is it not your understanding that the pro
visions of the National Safety Council as recognized here 

in the State of Virginia is that a blood test .of 
page 205 r 0.15 or more is in itself proof of intoxication or 

simply creates a prima facie presumption of in
toxication~ 

A. They say a person, as I understand, with a blood alcohol 
level of 0.15% as far as driving is conce'rned can be con
sidered under the influence of alcohol. · 

Q. That is it, period, without any prinia facie case of pre
sumption; Ts that right~ 

A. That's the way I understand it. 
Q. Didn't you testify in 'direct examination that it was 

your understanding that a blood test ·Of 0.15 or more creates 
a prima facie presumption~ 

A. I don't know what I said. I think I said prima facie 
evidence. 

Q. I see .. I believe that's all. 

RE-DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Doctor, just one other question. What is the recognized 

disappearance or absorption of 'alcohol by the body per hour 
where one has had nothing to drink say after 11 :30~ At what 
degree or percentage does it decrease the alcohol blood con
tent in the body~ 

A. According to these same authorities, ·On an average it 
decreases 0.02% per hour. 

Q. 0.02% per hour. 

RE-CROSS EXAMINATION. 

By Mr. Timberlake: 
Q. Doctor, how is this blood analysis made 

page 20<6 r upon which a finding of a percentage of blood 
alcohol is found~ 

A. In these case·s the analysis is made by the State Toxi
cology Department in Richmond, and I am unfamiliar with 
their ex~ct methods. 

No further question. 

Witness leaves the stand. 
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. A. No, sir. 
Q. Are you sure of that, sir~ 
A. That's my understanding of it. 
Q. Sir? 

Mr. Taylor:. He's not talking about the law. He's talk
ing about the medical profession. 

Mr. Timberlake: · 
Q. Were you testifying on the basis of standards of the 

Safety Council~ 
A. The National Safety Council. 
Q. The N ationa.l Safety Council. 
A. Yes, sir. 
Q. And do I understand you to say, Dr. Menk, that from 

0.15 up that it is not . a question .of a presumption and a 
presumption alone~ A prima f acie presumption~ 

A. They use the. term '' prima f acie. '' I don't know 
whether that is presumption or not. 

Q. Do you know what prima f acie means in connection with 
presumption~ · 

page 204 r A. I rum not a lawyer. 
Q'. Well, do you know~ 

A. No, sir. . 
Q. But insofar as the information you have, upon which 

you are basing your testimony, a prima facie presumption 
exists at the starting point of 0.15 and from the.re on up. Is 
that correct~ 

A. My understanding is it is not a presumption. I don't 
remember the term presumption having been made. Maybe 
it it. It is my understa:nding that a 0.15 subject is said to 
be under the influence of alcohol as far as alcohol is con
cerned. 

Q. That is your unde.rstanding of the provisions of the 
National Safety Council~ 

A. Yes, sir. 
Q. And that is independent of any prima faerie presump

tion. It is just a proposition of it being a· case of intoxication 
rather than a pirimla facie case of presumption of intoxica-
tion. · · 

A. I'm confused. I don't know the terminology of the law. 
Q. Well, aren't you undertaking to quote the terminology 

of the standards of the N ationa.l Safety Council~ 
A. I was not quoting; sir. I was saying what I under-

stood about it. 
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A. It may have been a few minutes one way or the other 
but a.bout 10 minutes. 

Q. Was the Trialways bus sitting on the west side of U. S. 
250? 

A. West side? 
page 208 r Q. North ·side? 

A. North side. Yes, sir. 
Q. And where was an automobile located- that was in that 

accident? 
A. It would be on the south side of Route 250 sitting 

against a house. 
Q. 1N ere there any persons in the car when you got there~ 
A. Yes, si.r. 
Q. How many and who? 
A. There were 2 men in the front of the car and I didn't 

know the men at the time, but it was late.r determined that 
Mr. Wade was one man in the car and Mr. Dickerson was the 
other one in the car. 

Q. Now, Mr. Smoot, can you or did-you that night deter
mine who was who insofar as Vv a.de .and Dickerson were 
concerned? 

A. Yes, si.r. 
Q. Can you tell the jury the positions of these 2 men? 

The position that they occupied in the cad Where they 
we.re at the time you first found them? 

A. Yes, sir. Mr. Dickerson whom I identified-. How I 
separated the 2 at the time was by their injuries, not who I 
knew and didn't know. It was by the injuries they received; 
that's the way I identified each man. 

Q. You say you identified Mr. Dicke.rson by his injuries. 
vVhat injuries did you see to him? 

A. I'm not a doctor. When I say injuries I don't mean 
internal injuries; just what I could see. Mr. 

page 209 ~ Dickerson was bleeding profusely around his 
head and face. Blood was gushing from his face ; 

and also tlrn caT-. The right front door of the car was com
pletely gone. 

Q. The right front door was gone? 
A. It wasn't even anywhere in the vicinity of where the 

car was when I got there. I don't remember exactly where 
the door ·was. Mr. Dickerson was lying balled up so to speak 
bent over in this manner (bending forward), but his feet 
were under the dash to the right side of the car on the pas
senge.r 's side; and his body was banging out of the door or 
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the eleventh witness, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Smoot, what is your full name, sir~ 
A. Joseph .\Velford Smoot, Jr. 
Q. What is yo-qr age~ 
A. 26. 
Q. And you are with the Virginia State Police Depart

menH 
A. Yes, sir. 
Q. And how long have you been with the Virginia State 

Police~ 
A. It was 5 years this past June. 
Q. And where were you stationed in April, 1957 f 
A. In Augusta County. 
Q. How long have you been stationed in Augusta County~ 
A. It will be 5 years the first of next month; the first of 

October. 
Q. You have been here the entire time of your service 1 

A; Yes, sir. . 
page 207 r Q. Where do you live, Mr. SmooH 

Q. Verona. 
A. Yes, sir. 

A. I live now at Verona. 

Q. Were )"OU on duty the night of-? 
A. Yes, sir. 
Q. April 20, last year, 19571 
A. Yes, sir. 
Q. Did you receive a c~ll regarding an accident at or 

near Fishersville ~ 
A. Yes, with Trooper Collier, and Trooper Collier actually 

received the call. I was in the car with Trooper Collier. 
Q. You we.re in the car with Trooper Collier and where 

were you all~ 
A. In the vicinity of Howard J obnson 's on Afton Moun-

tain. 
Q. Did you immediately come to Fishersvilfo 1 
A. Yes, sir, we pr-oceeded straight on to Fishersville. 
Q. How long do you estimate the time it took you to get to 

Fishersville f · · 
A .. I will say within 10 minutes. We were there within 10 

minutes. 
Q. You were there within 10 minutes. 
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Q. Did you hear either one of them do any 
page 211 r talking, asking any questions, or any speech come 

from either one -0f them? 
A. N·o, sir. I don't be·lieve I he:a.rd them say anything a.tall. 
Q. You didn't hear them say anything at all. 
A. No, sir. 
Q. No one was trying to talk to them then? 
A. I don't recall that they were. There was a good many 

around but I don't recall that they were. 
Q. Were you still the.re, Mr. Smoot, when both of the men 

were removed fr.om the autorrniobile? 
A. Yes, sir. 
Q. You were there when the ambulance took one and the 

first aid the other? 
A. Yes, sir. 
Q. I wanted to ask you one question about this (producing 

one of photographs previously introduced in evidence). In 
this picture, Exhibit No. 2, you say the seat was forward 
on the left side and to the rea.r and backwards so to speak 
on the right side of the car. 

A. Yes, sir. 
Q. Does that picture indicate-(handing Exhibit 2 to 

witness)? 
A. (Examining Exhibit 2) It indicates on the left side, 

which would be the driver's side, tha.t the sea.t was forward. 
It doesn't show too much where it was pushed back on the 
other side, but the way the picture was taken you can't see it . 
too much. 

Q. I hand you Defendant's Exhibit C and ask 
page 212 r if that shows the seat of that car from the oppo

site side (handing Exhibit C to witness). 
A. (Examining Exhibit C) Yes, sir. 
Q. Does tha.t show the seat back on that side and forward 

on the left side? 
A. Possibly so 'but from the way this picture faces it 

doesn't show the bottom of the car to tell exactly where the 
door post would have been normally. It's kind of hard to see 
in this picture here. 

Q. Now ii1 the one statement you made about Mr. Dicker
son's he·ad being to some extent out of the automobile, I hand 
you Commonwe·alth's Exhibit No. 11. Does that picture dis
clo·se or do you re.cognize that picture a.s' showing the right
hand side of that car at the time you afrived there (handing 
Exhibit 11 to witness)? 

A. (Examining Exhibit 11) Yes. sir. This shows the blood 
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where the door would be with his head-. I'd say his head 
was probably 6 or 8 inches outside .Of the car. There was 
somebody-at the time I don't recall who it was-holding 
his head; holding it up to keep it from dangling down. The 
seat was forced back from the front of the car,. which made 
more r•oom in the floorboard so to speak in front of the seat. 

Q. Which side of the car was that 1 
A. On the right-hand side of the car. If you were sitting 

in the driver's seat, it would be the right-hand side of the 
car. 

Q. Yes, sir. 
A. Mr. Wade was to the left .of Mr. Dickerson in that his 

feet and legs we,re in the vicinity of the brake pedal on the 
driver's side and his hips were up on the seat; and he was 
slumped over to the right with his head partially against the 

lower part of the dash and just about the floor
page 210 ~ board in the center of the car, and I believe that's 

about as well as I can describe it verbally. 
Q. Which one of these men was closest to the steering 

wheel? 
A. Mr. Wade was the gentleman closest to the stee.ring 

wheel. His feet and legs were under the steering column and 
down towards the brake pedal, and he was slumped forward 
and to the right at the same time. 

Q. Forward and to the right? 
A. Yes, sir. I might add that in identifying-. As I said 

before, I identified them as to their injuries. Mr. Wade didn't 
seem to be bleeding to any extent at all. In fact, I didn't 
notice any blood on him. 

Q. You don't recall seeing any blood on Mr. Wade? 
A. No, sir. 
Q. Mr. Dickerson was bleeding profusely you say? 
A. Yes, sir. That's the way I identified them; one was 

bleeding profusely and the other one didn't seem to be 
bleeding. 

Q. Mr. Smoot, did either one of these men move while you 
were there at the car 1 

A. Yes, sir. Mr. Wade wasn't moving his whole body but 
he was turning his head from side to side-not to any great 
extent but he was moving his head. . . 

Q. He was moving his head. 
A. Yes, si.r. 
Q. You observed that? 
A. Yes, si.r. 
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c~r,.and. at tpat.time he didn~t say anything. He just pointed 
t9 himself-took his finger and pointed to himself that would 
indicate that he was driving. 

Q. All right. Now was there any further conversation about 
that particular thingW About who was driving the cad 

A. Yes. Trooper Collier later asked him again about who 
was driving the car; and that time he did talk and he said that 
be was driving the car. 

Q. Did Trooper Collier tell him why he was asking who was 
driving the cad 

A. Yes, sir. He told him he was going to have to charge him 
with driving under the influence and he· wanted to know who 
was driving the car. 

Q. And he told him he was driving tbe carW 
A. He said, "I was driving the car." I don't know whether 

that was his exact words or not. 
Q. You don't know whetlie.r that ·was his exact words or not. 
A, I don't recall the exact words he used but he said be was. 
Q. And that was in direct response to a question the 

Trooper asked him as to who was driving the car. 
A. Yes, sir. 

Q. Did you hear any conversation, Mr. Smoot, 
page 215 ~ about a blood test being madeW 

A. Yes, sir. I was present when Trooper Collier 
asked him about the blood test. 

Q. Do you recall what the Trooper said to him about his 
blood test? 

A. I believe he asked him if he wanted a blood test-that he 
was going to be charged with driving under the influence. And 
he asked him if he desired a blood test. I don't remember the 
exact words he used but it 'vas something to that effect. 

Q. And what was his response-? \Vell, what did he do after 
the Trooper explained that to him? 

A. Mrs. vVade was in the room at the time and Mr. Wade 
said, "V\Tlmtever my wife wants me to do." I don't remember 
if they were the exact words he used but to that effect. "What
ever :i:ny wife says," or "\Vhatever she wants me to do." She 
vrns present and heard him say it. She immediately said, "Yes, 
go a he-ad and take it." And he told Trooper Collier, "Yes, I 
want to take it. I will take the blood test.'' The conversation 
was between Mr. Wade and his wife-between them. Trooper 
Collier or myself neither one was talking between them; it 
was back and forth between them. 

Q. You did not personally join in this conversation. 
A. No. After Trooper Collier tried to find out if he wanted 
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down here on the ground where his head was over and out of 
the side of the car and bleeding down on the griound. It also 
shows the seat that I was speaking of whe:re it is back on the 
passenger's side. You can, see the framework where, the S'eat 
was hooked on whe,re it is pushed back. 

Q. Where a pe,rson wrould be sitting in the right-hand side. 
and not the driver's side. 

A. Yes, sir. 
Q. Now, Mr. Smoot, did you subsequently go to the hospital 

in Waynesboro~ 
A. Yes, sir. Yes, sir. 

page 213 r Q. Did you go there in your own car or with 
Trooper Gollier 7 

A. I went with Trooper Collier. 
Q. After the wreck had been cleared up~ 
A. Yes, sir. 
Q. Do you have any independent recollection or memoran

dum of what time you all got to the hospitan 
A. I don't have anything written down. It would be' just 

from memory and I'd say approximately 12.30. 
Q. Approximately 12.30. 
A. Approximately 12.30. It may have been 5 minutes one 

way or the other; I don't think it would be too far from 12.30. 
Q. Mr. Smo,ot were you in the room whe·re Dr. Ryder was 

working on Mr. Dickerson 7 
A. I passed through that room going to the room in which 

Mr. Wade was in. I didn't stay in that room. No, sir. 
Q. You did go to the room Mr. Wade was in 7 
A. Yes, sir. 
Q. Were you in that room when Mr. Collier was in the room 

with Mr. \iVade7 
A. Yes, sir. 
Q. \iVho else was in that room at that time if you remember~ 
A. Mrs. Wade was in' the room. 
Q. Mrs. Wade 7 
A. She wasn't in the room I don't believe when I first went 

in but I believe she came in just a minute or two later. It is 
possible she could have been in there when I went in but I 

don't think she was. 
page 214 r Q. Did you hear any conversation between 

Trooper Collier and Mr. Wade regarding the 
driver of the automobile~ 

A. Yes, sir. 
Q. What did you hear~ 
A. Trooper Collier asked Mr. Wade who was driving the 
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Q. Did you see him there? 
A. Yes, sir, he was there. 
Q. Do you know Mr. Dundore? 
A. Yes, sir. 
Q. Did you see him the:re? 
A. Yes, sir. I saw him there. I spoke to him. 
Q. You recognize this, I believe you said, as a picture of the' 

car (handing Exhibit 11 to witness). 
A. (Examining Exhibit 11) Yes, sir, that is a picture 

taken of the car at the time of the accident. 
Q. You were not over on the lot at Freed's when Mr. Al

wood took pictures? 
page 218 r A. No, sir. 

-Q. Mr. Smoot, when you arrived at the scene of 
this accident and went to the Buick automobile~ was the door 
open or shut on the left-hand side? 

A. They were closed. They inay not have been latched but 
they were not standing open. 

Q. On which side~ 
A. The left side or driver's side. 
Q. The left side or driver's side. 
A. They may have been cracked; the latch may not have 

been completely latched but they were not standing open. 
Q. They were not open like that when you arrived there (re

ferring to Defendant's Exhibit B)? 
, A. No, sir, they were not. 

Q. Do you recognize that as being the house and the posi
tion the car was in when you arrived theTe (handing Exhibit Il 

· to witness)? 
A. (Examining Exhibit B) Yes, sir, that's the. house and 

car. 
Q. And that picture shows a different view of the car 

against this house. Is that the position you found it in (hand
ing Exhibit 12 to witness) ? 

A. (Examining Exhibit 12) Yes, sir. That's the same posi
tion it was in at the time I was there. 

Q. And this is a picture of the bus. Do you recall that posi
tion of the bus when you were there (handing Exhibit 10 to 
witness)? 

A. (Examining Exhibit 10) Yes, sir. That's 
page 219 r the same position the bus was in when I was there. 

Q. You were' not present-you testified to that 
-when the. pictures were made over at the Freed lot. 

A. No, I wasn't there. 

.. 
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Trooper Joseph Welfo(rd Smoot, Jr. 

the blood test, Mr. Wade said, "Whatever my wife thinks I 
should do.'' We didn't ask his wife. She. immediately said, 

''Yes, I think you should take it.'' He told Trooper 
page 216 r Collier he would take it. 

Q. Did you hear a conversation between Dr. 
Ryder and the defendant, Wade f 

A. Yes, sir, Dr. Ryder asked him if he wanted him to draw 
the blood for the blood test. Mr. ·wade indicated he did. I don't 
recall whether he motioned his head or actually spoke, but ho 
indicated be. did want him to take it. 

Q.' Did Dr. Ryder take the blood f 
A. Yes, sir, he drew the blood. 
Q. \¥ere you present at that time f 
A. Yes, sir. 
Q. ·when the blood was taken fi;om his arm f 
A. Yes, sir. 
Q. \¥hat happened to the blood when it was taken insofar as 

your recollection f 
A. It was put in the usual tube that is used for a blood test. 

Trooper Collier sealed it up in the presence of the doctor and 
Mr. Wade both. . · 
· Q. And it was taken in your presence by the doctor and 
sealed by Mr. Collier in your presencef 

A. Yes, sir. 
Q. Can you tell the Court approximately at what time that 

blood ·was taken,.Mr. Smootf 
A. Well, I would estimate it was a few minutes after 1. I'd 

say between 1.00 and maybe 1.15; not later than 1.15 I don't 
believe. 

Q. Between 1.00 and 1.15. 
page 217 r A. I'd say somewhere between 1.00 and 1.15. 

Q .. Did you and Mr. Collier stay at the hospital 
any long·e.r or leave after that f 

A. \¥ e were there a short time after that. 
Q. You were there a short time after that. 
A. Not any great length of time I don't believe. 
Q. \Vere you present, Mr. Smoot, when any of these pic

tures were taken of the automobile or the roadway up there~ 
A. I couuldn 't say that they were these pictures here but 

pictures were being taken while I was at the scene. I know that 
pictures were being taken because I saw the flash bulbs going 
off, but I wasn't watching to see who was taking them. 

Q. Do you know Mr. Alwood 7 
A. Yes, sir. 
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Phillip L. Pleasa1nts. 

and according to the Troopers who were in attendance at the 
hospital, he knew and realized what he was doing. We have 
the admission of him of the operator of the automobile. We 
have the direct testimony as to his condition at the time 
he was driving the automobile, coupled with the physical 
facts of where the automobile went after striking the bus 
and the damage to the bus and the damage to the automobile 
to show the force and manne.r in which he was operating it. 
Nothing can be assumed that he wasn't the -operator of the 
automobile a~ the time. Nothing can be assumed that he was 

· . in his right mind and able to operate an automo-
page 240 ~ bile or if he saw the bus. If he didn't see it, he 

should have seen it before striking the bus. Pos
sibly he couldn't see it until he applied his brakes, but he 
certainly shouldn't have been operating an automobile in 
the manner in which that automobile was operated to cause 
the damage and death that has been caused here; aJ1d we 
submit that the Commonwealth bas made out a case to show 
that he was showing total disregard for human life and 
property and that he was the operator of the automobile. 

The Court: Gentlemen, this would seem to me to be a jury 
question and I will overrule the motion. 

Mr. Timberlake: ·We except to the Court's ruling. 

In Courtroom: 

Evidence p.resented on behalf of the defendant. 

PHILLIP L. PLEASANTS, 
the :first·witness, being :first duly sworn, testified as follows: 

DIRE.CT EXAl\UNATION. 

By Mr. Franklin: 
Q. Would you please state your name T 

page 241 ~ A. Phillip L. Pleasants. 
Q. ']\There do you live, Mr. Pleasants 1 

A. 1839 Mt. Vernon Street, Waynesboro. 
Q. "There do you work, Mr. Pleasants~ 
A. DuPont. . 
Q. Mr. Ple.asants, on April 20, 1957, did you have occasion 

to pass whe.re there was a.n accident occurred out near Fish-
ersville T • 

A. Yes, sir. 
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Phillip L. Pleasants. 

Q. What were you doing 1 
A. I was returning home from Staunton from visiting a 

friend. 
Q. Visiting a friend. And you were driving ea.s1t on 250' 
A. Yes, sir. 
Q. ·what did you first see when you came up on this place 

where this accident occurred 7 
A. I saw the bus parked on the side of the road, and I was 

paying particular attention to the bus, watching to see what 
it wa.s going to do-whether it was going to pull out or s·ome
body would pull out around it. I noticed someone getting 
off the bus. I couldn't identify the person getting off. I do 
know someone was getting off the bus. Then I became aware 
of something in the road-an object-and I swerved around 
it and made the statement to my wife-. 

Q. You can't tell what you said to her. 
A. I beg your pardon. 

Q. What did you do, Mr. Pleasants, from that 
page 242 ~ point on? 

A. Well, that's a little bit in the statement ·what 
I told mv wife. I didn't realize the car had hit the bus. I 
just kne~ I missed an object and I didn't know actually 
what the object was, and my wife informed me that a car 
had hit the house on the other side of the road; so I imme
diately swerved around at the filling station-Simmons' 
station located about 100 or 200 yards on up the road-and 
came back and parked in the\ driveway of my wife's sister 
who lives just a couple houses above where the accident oc

. curred and ran down to the scene of the accident and the 
house where the car was. 

Q. What did you find there 7 
A. Well, it was-. Of course, the car hit the house and 

there were-. I do not remember the number. There were 
seve1ral people there at the time I arrived. 

Q. Did you look in the car and did you see how the 2 men 
in the car-1 Their positions in the car ? 

A. Yes, sir. 
Q. Would you describe those to the jury, please 7 
A. I remember Mr. Dickerson laying down with his head 

laying out on the door out on the running board more or less, 
I guess you would say, with his head hanging down and his 
face more or less facing toward the front of the car; and 
I remember Mr. Wade laying also down in the floor with his 
head over on the right-hand side-the lady's side; and he 
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lier simply to the effect of who was driving that Mr. Wade 
pointed to himself. We do not feel that that evidence taken 
together amounts to the necessary proof as to operation. As 
far as the happening of the accident is concerned, the facts 
show that this passenger bus was in the act of stopping and 
unloading a passenger or passengers on or partly on the 
trave,led portion of the highway in violation of the statutory 
prohibitions for such operation and that the Wade automobile, 
which proceeding in its right-hand lane, collided with the left 
rear corner of this bus after traveling a distance of approx
imately 80 feet apparently with its brakes applied and there
after went out of oontrol across the road in the Glenn resi
dence. In a recent decision of the Court of Appeals: in a civil 
cas·e under the style of Barnes v. Barnes either 199 Va .. or 200 
Va., the Court held that such evidence of physical facts alone 
was insufficient to sustain the allegation of gross negligence 
in a civil case where the degree of proof is, of course, lower 
than in a criminal case and ruled that the trial court acted 
properly in striking the evidence. In the Barnes case the 
automobile went out of control for some considerable dis
taJ1ce, struck an embankment, and killed a passenger in the 
car; and it was on the showing of the physical facts,' which 
were in many respects simila.r if not identical with the phy
sical facts in this case, that the Court held that that was not 

sufficient to establish gross negligence. That's all 
page 237 ~ we have. · 

Mr. Taylor: First, Your Honor, I remember 
the case Mr. Timberlake is talking a.bout and it is not like 
this case as I remember it; but regardless ·Of that, the case 
referred to the physical facts in the operation of the auto
mobile and nothing else. In this case it is different in many 
respects. To start this accident in the course of becoming an 
accident, the testimony is up to this point that this bus was 
proceeding slowly in the a.ct of stopping with the signal 
lights working. The bus driver testified, as I recollect his 
testimony, that he was trying to get into this dead-end drive
way where he stopped to discharg·e passengers, and he ·would 
have gotten in there if he had not been hit in the rear; 
and he ·went up the road and the .pictures disclose that this 
bus was at lea.st 2/3 off the hard surface of the road, which is 
plenty safe for anybody to pass without going .over the center 
lane which is shown in the pictures. The signals ·were being 
given. Now the evidence in this case, and the only evidence 
that the jury has to this point, is that this man, while carrying 
a blood alcohol of .15 actually when the blood was taken and 
approximately .19 at the time of the accident-because the 
testimony in this case is that the blood alcohol content de-
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creases at the rate of .02 per hour and at the outside the 
taking of the blood was between 1 :00 and 1 :15 according to 

the Troopers' testimony; and the accident accord
page 238 r ing to all the evidence that we have happened at 

about 11 :30 which, of course, would elevate the 
blood content in his body to approximately .19-which would 
certainly show that he was passed the border line in the 
ope1ration of this automobile, coupled with this man under 
the wheel of this automobile; and when I say under the wheel 
I mean to point out to the Court in a minute that he drove 
that bus and skidded those tires some 80 feet before striking 
the bus. The pictures of the bus disclose the force .of the 
wreck to the bus, the skid marks before he hit the bus after 
his brakes were applied, and then he went possibly out of 
control some 149 feet and he was stopped by ramming into 
the eorne.r of thi.s. house. The evidence that the jury has at 
this time further shows by I think 6 disinterested wit
nesses that he was under the wheel or on the driver's side 
of that automobile. Mrs. Clemmer testified as to his position 
in the car-that he was on that side of the car leaning up 
against the· stee·ring wheel. There is evidence in the case 
that the steering wheel was bent. There is evidence in the 
case that he had 2 broken ribs and a broken jaw and that the 
other man had the whole side of his head-the right side of 
his head-and the right side of his cheek practically torn 
away in a pulp. The physical facts would certainly show 
that he was on the right side of that automobile ·when it hit 
the bus and was thrown into that corner where the greatest 
lick passed, and if \Vade had been on that side of the auto-

mobile he probably wouldn't have been here to
page 239 r day. Mrs. Clemmer testified to that. Mr. \Vright, 

the police officer who was over t11ere almost 
immediately, Mr. Buchanan, Mr. Collier, and Mr. Smoot 
and the Doctor testified as to the injuries of the 2 occupants 
of the car, and the position of the Commonwealth is-and 
coupled with all of that that this defendant was never un
conscious or out of his head at any time from the time of the 
accident up to and including the time that he left the hospital. 
And I suhmit that when he was approached by the officer 
who did not see the wreck and he asked him the question 
as to the driver of the automobile, he first pointed to himself 
and which was observed b~r several ·witnesses; and at a later
a few minutes afterwards he was asked the question and 
told he was going to be charged with driving the automobile 
and that his companion was in bad shape and he said, ''I was 
driving it"; and he at that time, according to the Doctor 
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Em1nett ·Walter Dickerson. 

ever since he came from our home and his home and went to 
work at DuPont. 

Q. Do you know how long he had been an employee of 
DuPont 

A. -ll years. 
Q ... 11 year~? 
A. I think that's right; I'm sure it is. 
QY!11t is his ag~? 
A~ 
Q_3M-· 
A . ..That's right. -
Mr. Timberlake·: No questions. 

No further questions. 

Witness leaves the stand. 

page 235 ~ Mr. Taylor: We rest, Your Honor. 

In Chambers : 

Mr. Timber lake: Your Honor, we move The Court to strike 
the Commonwealth's evidence and dismiss the indictment in 
this case on the grounds that the Commonwealth has not esfab
lished by the degree of proof required in a criminal case-that 
is beyond all reasonable doubt-either of the 2 following 
propositions: First, that the accused, Wallace Wade, was op
erating the automobile involved in this accident at the time of 
said accident; and, second, that the accident was caused by the 
willful and wanton negligence of the operator of the passenger 
car involved in the collision with the bus. That is the motion. 
I don't feel that there is any use to elaborate on it, Your 
Honor. The· Court has heard the evidence. The Court knows 
as far as the ope1ration is concerned the· Commonwealth's pr:oof 
of that operation consists of proof of ownership of the auto
mobile by the defendant; proof that after the collision, which 
according to the evidence, pictures, and exhibits demolished 
the automobile, that the 2 passengers, Dickerson and Wade, 
were found in the front seat with Wade nearer the driver's 
side of the automobile tha:n Dickerson; and the further fact 
that while Mr. \Va.de was in the hospital receiving· emergency 

treatment for injuries that necessitated his hos
page 236 ~ pitalization for a period of 2 weeks or more, that 
, in response to a question asked by Trooper Col-
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Emmett Jf alter Dickersoin. 

Mr. Taylor: Our man is dead and we can't show who, he is. 
I mean that's your position. 

page 233 r The Court: Gentlemen, I will consider this mat
ter during the lunch hour. 

(At this point a recess was taken for lunch.) 

September 24, 19'58 

In Chambers : 

In Courtroom : 

2.00P. M. 

EMMETT WALTER DICKERSON, 
upon returning to the sfand, continued to testify as foUows:. 

DIRECT EXAMINATION (Continued). 

By Mr. Taylor: (To court r!;lporter) 
"'\Vould you read the last question I asked Mr. Dickersonf 

Court Reporter: (Reading) · 
Q. And what family did Mr. Dickerson have? 
A. He bas his wife and-. 

page 234 r By Mr. Taylor: 

Byrd? 
Q. All right, Mr. Dickerson. Did you hear Mrs. 

A. No, I can't hear quite good. 
Q. ·what did Mr. Fred Dickerson's family consist of? The 

members? . 
A. It consists of his wife and his children, of course; and 

then there is a daughtei;yhjch is 11 and a little boy 7. 
Q. ~ter 11 and a little 6oy71 
A".e'~TI£:ltt. · 
Q. -Andhjsyrif'.e? 
A~y . 

.eEl.i..§IT·~ 
Q. 'And where did Mr. Dickerson live? 
A. I think-. Well, I'm sure of it. He lived at Fishersvilb 

----.;__....... 
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voluntary or involuntary manslaughter. Now the. question 
that was propounded to this witness-.And of course, I neg
lected to say that Fred Dickerson lost his life in that accident 
which, of course, has been fully established and proved. Now 
the only purpose and object of the question that was pro
pounded to this witness is to inflame the jury and arouse the 
sympathy of the jury for the deceased man. It couldn't be 
otherwise. \iVhat relevancy to the issues in this case has the 
question of whether or not Fred Dickerson was unmarried, 
married, or the. father of children~ It has nothing to do with 
the issues and has no bearing on this case whatever, and the 
only conceivable purpose for it would be to inflame the jury 
and arouse its hostility toward the defendant and its sym
pathy for Mr. Dickerson or Mr. Dickerson's family; and for 
that reason I say not only is the question irrelevant and im
material to any conceivable issue in this case, but it couldn't 
have any purpose and objective except to arouse hostility on 
the one haJld towards tJie defendant or sympathy on the oilier 

hand in favor of the family of the deceased; and 
page 230 r we submit that it is improper and would be a mat

ter of serious prejudice to the def enda.nt. 
Mr. Taylor: If Yo11r Honor please, the· only reason for the 

testimony of this witness has to do with the situation of Mr. 
Dickerson at the time that he was killed at the hands, we con
tend, of the. defendant. The defendant in his opening statement 
said that he wasn't the driver of the automobile. The de
fendant went further-. That is not evidence in court-the 
ope11ing statement I mean-in the reco.rd; but the defe.nda.nt 
went further than that and said that this man-these 2 men
were very close friends. Of course, they have not put on their 
evidence. They may have been very close friends; but I know 
from experience, I know from the handling of cas·es by the de
fendant's attorneys that that is what is going to happen when 
they do put on their evidence and that Mr. W a~e is a family 
mau. He has been employed possibly at the same compauy as 
Mr. Dickerson was employed; and to arouse, as my friend Mr. 
Timberlake says, sympathy for the defendant, they are going
to show that he wouldn't by any means hurt or cause to be 
hurt his best friend; and as the record stands at the present 
time, Mr. Wade was just an individual. I mean Mr. Dickerson 
was an individual that was killed; and if the doors are closed 
to show who Mr. Dickerson was, then Mr. TimbeTlake and 
Franklin can build up Mr. Wade to the sky, and still some man 

by the name of Dickerson was killed, not as a re
page 231 } sult of his wrongdoings at all, but because he was 

a good friend of his. It is not my purpose to in-
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flame the jury. It is the purpose to have the jury know the 
facts and circumstances· all the way through the ease . from 
start to finish. I am not trying to inflame the jury; I am not 
trying to gather sympathy; but the fact is that this man is a 
married man-was a married man-and had 2 children. That 
is before the jury in the opening statement and it is also be
fore the jury that they were friends as put into the jury's 
mind by the defendant. Now the time comes I think that we 
can show and rightly show that Mr. Dickerson was a married 
man. He was the father of 2 children and he was an employee 
of the DuPont Company for some 11 or 12 years. What that 
would have to do with the operation of his automobile would 
be nothing, but it would put the facts before the jury by the 
same token that the defendant will put those facts before the 
jury; and I feel that if The Court would not allow it to he ex
plained to the jury ·who Mr. Dickerson was, that the Court 
should not allow the defense to explain to the jury who Mr. 
Wade is other than an individual. 

Mr. Timberlake: Your Honor, I think we stated our posi
tion. Of course, if we follow Mr. Taylor's reasoning-. He says 
in one breath that he recognizes that the evidence that h.e is 
seeking to introduce has no bearing or connection with the 

manner of the operation of this automobile or 
page 232 r who was the driver and by that very concession 

puts it outside of the issues of the case; and any 
issue outside of the case I think is irrelevant and immaterial, 
and I think this particular evidence would only serve the pur
pose as I stated. It is perfectly true that any witness who takes 
the stand-I don't care whether it is the accused or some other 
witness-can identify himself by stating who he is, who he 
works for, where he lives, and I take it he can state that be is 
married. I am perfectly willing not to have Mr. Wade state 
that, but I think when his wife testifies it will be self-evident 
that he is. We don't expect to go any further than that. We 
expect to have Mrs. Wade testify and she will have to testify 
that she is Mr. Wade's wife. \Ve don't intend to ask Mr. Wade 
if he is married or anything other than who he is and where 
he lives just as any Commonwealth's witness taking the stand 
-Mr. Wright, Mr. Buchanan; but I don't think that opens the 
door to other evidence that is utterly irrelevant and immaterial 
to the issues and couldn't have any purpose except to raise the 
sympathy of the jury. 

The Court: What family does Mr. Wade have? 
Mr. Timberlake: His wife. 
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Emmett lValter Dickerson. 

Court. That's all. 
page 226 r Mr. Timberlake: I can't vouch that it is. 

Mr. Taylor: I just don't know, 'Vayt. 
The Court: All right, Mr. Ta.ylor. I will let you go ahead 

with your question. 

By Mr. Taylor: 
Q. Did you notice Mr. Wade bleeding a.t the sceille of the ac-

cident when you got there? 
A. I didn't see any blood on hini. 
Q. You didn't see any blood on him. 
A. No, sir. . 
Q. Did you notice any blood on him or him bleeding while 

you were at the hospital' 
A. No, sir. 

CROS.S EXAMINATION. 

By Mr. Timberlake: 
Q. Mr. Collier, did you see this Mr. Wright, the gentleman 

who is now a member of the \f\T aynesboro Police Force, there 
at the scene of the accident?. 

A. I could have seen him. I didn't recognize him. 
Q. Did you see him or anyone else wiping the blood from 

the f orebead and face of Mr. Wade? 
A. No, sir. 
Q. You don't know of your own knowledge whether that 

took place or not' 
page 227 r A. No, sir. 

·No further questions. 

W'itness leave.s the stand. 

EMMETT WALTER DICKERSON, 
the twelfth witness, being first duly sworn, testified .as fol-· 
lows: 

DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Dickerson, what is your full name1 
A .. Emmett Walter. 
Q. What is your age? 
A. How's thaU 
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Emmett Walter Dickerson. 

Q. Your age and occupation. 
A. I'm 59 years old this coming November 12. 
Q. And where do you live, sid 
A. Fishersville. 
Q. And what is your business? 
A. Well, my wife operates a motor court and I together, 

and I buy and sell cattle and haul cattle. 
Q.· Were you related to Fred Dickerson who was killed in 

this accident? 
A. I sure am. He is my brother's boy. 
Q. He is your brother's boy. He was your nephew. 
A. That's right. 
Q. And what family did Mr. Dickerson have? 
A. He has his wife and-. 

page 228 ~ Mr. Timberlake: Your Honor. I object to that 
on the grounds that it is not material or relevant 

to this case. 
The Court: What is the relevancy, Mr. Taylor? 
Mr. Taylor: If Your Honor please, I think the jury has a 

right to know the family of the deceased-what the family con
sists of. By the same token, when Mr. Wade takes the stand he 
is certainly going to testify as to what family he has, what this 
man did, etc. I do not believe it could be taken by the Court 
that the defendant could not show what family he has. 

Mr. Timberlake: Every witness that takes the stand can 
testify as to his family. 

Mr. Taylor: That's all I'm asking this witness; whatever 
family this deceased man had. 

Mr. Timberlake: Your Honor, we would like to be beard 
in chambers. 

The Court: All right, gentlemen, I will hear you in cham
bers; and we will adjourn insofar as the jury is concerned and 
I will ask the jury to come back at 2 o'clock. 

(At this point the jury is excused for the luncheon recess. 
The Court and counsel retire to chambers.) 

page 229 ~ In Chambers : 

Mr. Timberlake: Your Honor, the issues in this' case are 
whether or not the defendant, Mr. Wade, was driving his auto
mobile at the time and place of this accident in a gross and 
wantonly negligent manner, such negligence, of course, having 
to be of the degree that would support a conviction of either 
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Trooper Joseph W elfo1r.d Sm,oot, Jr. 

A. I think his feet were still. He could move his hands. At 
the time we were talking to him and all. he was moving his 
hands and was doing so. 

Q. There wasn't anythh1g wrong ·with his hands? 
A. The're didn't appear to he. He could move them all right. 
Q. How about bis jaw? Was he moving bis lowe.r jaw any? 
A. Not to any extent. 
Q. It was broken and he couldn't do anything. 
A. I later found out it was broken. I am no doctor as I say, 

but I later found out it was broken. 
Q. You found out it was broken in about 5 places. Did you 

find that out? 
A. Yes, sir. 
Q. You say he was on the stretcher when you arrived? 

A. Table or stretcher. 
page ·223 } Q. He wasn't in the hall? 

No. They seem to have 2.little rooms. 
Q. \iVhere was Dr. Ryder when you arrived? 
A. I belive in the room with Mr. Dickerson. At the time' I 

went through that room be was in there working on him at that 
time. 

Q. And Mr. \iVade. You say he semed to be in great pain but 
he wasn't moaning? 

A. His face would wince or something, but I mean he wasn't 
moaning- and groaning where you couldn't hear other people 
talking if that's what you mean. He may have taken a deep 
breath or sighed several times but he wasn't moaning or 
groaning. 

Q. But his face· would wince nov,1 m1d then and that's the 
·way you determined he was in great pain. 

A. Well, in pain. How great it is I couldn't tell. 
Q. Did you see Mr. ·wright wiping any blood from Mr. 

Wade's face or hands out at the scene? 
A. No, sir. 
Q. Did you see anybody administering any aid to Mr. Wade 

there at the scene? 
A. I don't recall seeing anyone. 
Q. No one. I believe you stated that there wasn't any blood 

on Mr. Wade. Is that right? 
A. I didn't see any. 
Q. You didn't see any? 

A. No, sir. 
page· 224 } Q. And you looked at him, didn't you? 

A. Yes, sir, I looked at him. 
Q. And you didn't see any blood on him? 
A. I don't recall seeing any. No, sir. 
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Trooper H. H. Collier. 

REillIRECT EXAMINATION. 

By Mr. Taylor: 
Q. As I understood your testimony, you didn't get there 

until approximately 10 minutes after the accident. It took you 
about 10 minutes to get there. 

A. It took us about 10 minutes to get there and it possibly 
took about 5 minutes to get the call to us, so that would make 
it about 15 minutes after the accident happened. 

Q. You don '.t know what transpired between the time the' ac
cident happened and the time you arrived there? 

A. No, sir, I don't. 

No further questions. 

Witness le.aves the stand. 

• ' . • 

page 225 r TROOPER H. H. COLLIER, 
upon being recalled to the stand, testified as fol-

lows: 

DIRECT EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Collier, I think I asked you and we got on some other 

subject. But did you testify as to what time this blood was 
taken in ·i;.vaynesboro by Dr. Ryder or approximately what 
time as well as you remember? 

A. I don't know if I testified to it or not. I'd say it would 
be between 1 and a quarter past. 

·Q. Somewhere between 1.00 and 1.15? 
A. Yes, sir. 
Q. And I believe you testified that the defendant here 

wasn't bleeding in the hospital. 

Mr. Timberlake: I 'Object to that, Y,our Honor. That's been 
covered. I don't think it is proper for the Commonwealth's At
torney to bring a witness back just for the purpose of review- · 
ing or repeating evidence that has already been introduced. 

Mr. Taylor: Will you concede that that evidence is before 
The Court? 

Mr. Timberlake: It is my re.collection. 
Mr. Taylor: I just wanted to be sure that it is before The 
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Trooper Joseph W elfo,rd Smoot, Jr. 

the middle' of the car. His head was not laying on that but just 
up from that. 

Q. Under the dash? 
A. No, it wasn't under it. As I remember, his bead was 

resting against the dash in the center of the car. 
Q. Laying against it~ 

page 221 ~ A. Yes, sir. 
Q. Was it on the right post~ 

A. The right post~ 
Q. The right post where the door hooks. 
A. No, this was in the center of the dash. 
Q. In the center of the dash? 
A. Directly above the hump in the middle of the car. Just 

his head; not bis whole body. 
Q. Hmv was he moving his head if it was laying up against 

the dash? How was he moving it? 
A. He was rolling his head from side to side. 
Q. He was rolling his head on the dash from side to side? 

Mr. Taylor: He didn't say he was rolling it on the. dash. 
vVitness: A. His head was against the dash. 
l\fr. Franklin: So he was rolling his head backwards and 

forwards on the dash. If his head was on the dash and he was 
rolling it, he's bound to have been rolling it on the dash, wasn't 
he1 

Mr. Taylor: All right. 

By Mr. Franklin: 
Q. 'Was Mr. Wade moaning or making any noise whatso

ever? 
A. I didn't hear any. 
Q. You didn't hear any. 

A. No, sir. 
page 222 ~ Q. Now when you were in the hospital wasn't he 

moaning and making a noise and complaining? · 
A. No. 
Q. He wasn't moaning1 
A. No. 
Q. Did he appear to be in great pain~ 
A. Yes, he was in pain but be didn't seem to be. moaning and 

groaning to any extent. 
Q. He was laying perfectly still when you arrived at the 

hospital~ 
A. Well, he wasn't up moving around. I'll put it that way. 
Q. ·v1 ell, was he lying still? Was his feet still 1 



Wallace Parker Wade v. Commonwealth of Virginia 153 

Trooper Joseph Welfo1rd Smoot, Jr. 

CROSS EXAMINATION. 

By Mr. Franklin: 
Q. Mr. Smoot, when you arrived on the scene how many 

people were there 1 
A. A good many. I didn't count but there were a good many 

people there. 
Q. You think half a dozen 1 
A. More than that I'd say. 
Q. A couple dozen 1 
A. I'd say at least 25. 
Q. At least 25. Did you see Mr. Buchanan there1 
A. I don't remember whether I did or not. I don't know 

Mr. Buchanan. Not knowing him, he could have very easily 
been there. There were so many people I'm not sure. 

Q. You do not know who was holding Mr. Dickerson's head 1 
A. No, I do not know who that was. 
Q. Did you see Mr. Wright there1 
A. I don't recall if he was there or not. I didn't know him 

at the time. I do now. 
Q. Did you see Mr. Furr 1 
A. The bus drived 
Q. Yes. 

A.1 Yes. 
page 22Q ~ Q. Where was he? 

A. When I first arrived I don't remember 
whether he was at the car or at the bus. 

Q. Did you talk to Mr. Furr1 
A. Yes, I did talk to him. 
Q. Did you talk to him be.fore you cleared the accident up 

-0r was it afteir the bodies had gone to the hospital 1 · 
A. Well, it was probably both; before and after. 
Q. You knew Mr. Furr 1 
A. ,Just casually. I knew who he was; not a personal friend 

but I knew who he was. I had seen him and met him on several 
occasions. 

Q. I believe you told Mr. Taylor that Mr. Wade never said 
anything while you were there. You never heard anything. 

A. Not at the time I was where I could bear it. He. could 
have been talking at other times and I wasn't right at the car 
and didn't hear him. 

Q. How close to the right side of the car was Mr. Wade's 
head1 

A. Well, I'd place his head as being almost in the center of 
the car where that hump in the middle of the :floorboard is in 
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was laying a.cross Mr. Dickerson's leg or legs
page 243 ~ I'm not sure whether it was both legs-but he 

was laying kind of a.cross his leg and his back 
was kind of archedt 

Q. His head, as I uuderstand you, was very close to the 
post where the door would be on the right side of the car. 
Is that right~ Mr. Wade 1 

A. '"When you say the post-. 
Q. I mean where-;-. Was it pretty close to where the door 

hinges on1 
A. Yes, sir. 
Q. Was his head somewhat under the dashboa.rd1 
A. Kind of underneath the dash and kind of hanging back. 
Q. Did you remain there at the scene for any length of 

time1 
A. I stayed until the ambulances and State Troopers ar-

rived and then I left. 
Q. Then you left 1 
A. Yes, sir. 
Q. Did either of the parties move during that time 1 
A. Were they moved 7 
Q. Yes. Did they move or were they moved before-1 
.A. No, sir. 

CROSS EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Pleasants, you say you were headed east toward 

Wa.ynesboro1 
A. Yes, sir. 
Q. And as you went down the road you saw the bus un

loading passengers or somebody getting off the 
page 244 ~ bus. · 

A. Yes, sir, someone was getting off. 
Q'. And you saw some object in the .road. 
A. Yes, sir. 
Q. Then your attention was called to the fact that there 

was a car against the house. 
A. Yes, sir. · 
Q. On the other side of the road, on the right-hand side 

going towards 'V aynesboro. · 
A. Yes, sir. 
Q. And you went on to the filling station, turned around, 

and came back. · 
A. Yes, sir. 
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Q. And then got out. Now how many people do you think 
were over there when you got there, Mr. Plell.sants? 

A. I couldn't say for sure, sir, ·but it seems to the best of 
my recollection around 3 men, and I remember seeing a 
woman there somewhere near. A lady was standing some
where near and the only one that I actually believe I could 
identify~. I remember Mr. George Buchanan I believe be
cause he didn't have a shirt on. 

Q. You believe you saw Mr. George Buchanan. 
A. Yes, sir. 
Q. You say as well as you remember that Mr. Dickerson 

was lying with his head a little ways out of the automobile 
on the right-hand side? · 

A. Yes, sir. 
Q. There was no door on that automobile on 

page 245 ~ that side, was there~ 
A. No, sir. 

Q. The front door? · 
A. No, sir. 
Q. And was he laying in a crouched position? 
A. It was in a twisted position. 
Q. It was in a twisted position? 
A. Yes, sir. 
Q. And as I understood you to say that Wade was partly 

across Dickerson's body. 
A. I remember Wade laying with his hack-. His back 

was arched and I thought it strange it sihould be arched, and 
I remember him laying on his leg. I don't know whether 
it was one leg or 2 legs. 

Q~ He may have been laying on a leg of Mr. Dickerson 1 
A. Yes, sir.· 
Q. Could you see where Mr. Wade's feet were1 
A. Yes, sir. 
Q. Or did you notice? 
A. Yes, sir. 
Q·. Whe.re wer.e his feet? 
A. His feet were extended into the floor over under the 

wheel section. ' 
Q. Over under the wheel section? 
A. Yes, sir. 

No further questions. 

"Witness leaves the stand. 
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David Guyer. 

A. Yes, sir. . 
Q. Mr. Guyer, were you the first .person to the car1 
A. I would say yes. 
Q. Now will you tell the jury what you found when y.ou 

got there? . 
A. '\Vhen I got to the car I found the 2 men were laying in 

the front seat and they both a.ppea.red to be unconscious. 
Q. Did you ascertain w]Jo they were 1 
A. Not until after I had-. The lady in the house where 

the car ran into turned the porch light on, and then I 
recognized it was Mr. Wade. I did not knov,r Mr. 

page 248 } Dickerson. 
Q. '\~T ould you describe to the jury the position 

of the bodies in the car when you got the.re first 1 
A. Well, Mr. Dickerson was partly-. His body was laying 

on the seat with his head hanging down about where the 
running boa.rd would be; and Mr. °"Tade was laying in the 
floorboard with this part of his back across Mr. Dickerson's 
legs (indicating center back). 

Q. He was laying in the floorboa.rd 1 
A. Yes, sir. 
Q. In which direction was his head 1 About where was 

Mr. Wade's head 1 
A. I'd say it was approximately 2 to 3 feet from Mr. 

Dickers·on 's head laying on the same side of the car. 
Q. Vv as it 3 feet to the left or 3 feet to the front 1 
A. Mr. °"T.ade was in front; towards the front of the auto-

mobile. 
Q. Towards the f.ront of the automobile 1 
.A. Yes, sir. 
Q. Did you sfay there, Mr. Guyer, until the Troopers 

came? 
A. Yes, sir. 
Q. Were you there all the tirne1 
A. Yes, sir. 
Q. Did you stay nea.r the car? 
A. Yes, sir. 
Q. '\Vha.t did you d<> 1 
A. I was trying to make Mr. W a.de as comfortable as 

possible. He was laying in such a strained position. I was 
holding his shoulders and his head up to get him 

page 249 } out of the strain he was laying in. . 
Q. Did you hold Mr. Wade until the first. aid 

ca.me7 
A. Yes, sir. 

• 
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page 246 r DAVID GUYER, 
the second witness, being first duly sworn, testi

fied as follows : 

DIR,ECT EXAMINATION. 

By Mr. Franklin: 
Q. Would you state your name, please, sir? 
A. David Guyer. · 
Q. How old a.re you, Mr. Guyer? 
A. 38. 
Q. Where do you live? 
A. Fishersville. 
Q. Where do you work? 
A. Virginia Electric and Power Company. 
Q. Mr. Guyer, did you go to an accident that happened 

there in Fishersville on April 20, 1957? 
A. Yes, sir. 
Q. What called your attention to the accident? 
A. I heard the brakes scream and the erash. 
Q. V\There were you at that time~ 
A. I was in my-. In the dining room of my home. 
Q. Did you come right immediately on out? · 
A. Yes, sir. 
Q. What did you find when you first eame out of the house? 
A. When I first ca.me out of the house, the automobile was 

moving slowly up the .road and it curved off the· road into 
the house. 

Q. You saw the al.1tomobile moving and curving into the 
house? 

A. Yes, sir. It was just a;bout to where it was 
page 247 r going to swerve off the highway. 

Q. 'Vas the bus stopped at that time? 
A. I cannot say; I don't remember. 
Q. Where did you immediately go T 
A. I went immediately to the car. 
Q. Did you see any objects in the road or anything? 
A. Yes, sir. There was a door and the hood was in the 

road. 
Q. Did you attempt to move those? 
A. Yes, sir, I removed them as I went up the road. 
Q. Did a.ny ca.rs pass you while-? 
A. Yes, sir. One passed slow before I got the hood out of 

the road, and then one passed very fa.st afte.rwards. 
Q. In which direction were they going? 
A. They were going ea.st. 
Q. East? 
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David Guyer. 

A. Ye,s, sir. 
Q. Both of them. 
A. I didn't carry it. I drug it; pulled it. 
Q. Both of those, articles? 
A. Yes, sir. 
Q. And no one helped you? 
A. No, sir. 
Q. And you say you did know Mr. Vv ade? 
A. I recognized him, yes, sir. I had met Mr. Wade once 

before at a neighbor's house. 
Q. And you recognized him there that night? 

page 251 ~ A. Well, later on as I told you after· I had been 
there for quite awhile. 

'Q. Now as you say_:_. Let me g<;lt your description of 
these men in the car when you arrived there. Were you the 
first· one there? 

A. Yes, sir. 
Q. Who was the ~econd one there? Do you know? 
A. Sir, I cannot answer that. 
Q. How long was it before a lot of people were there? 
A. Just a very few minutes. 
Q. Just a very few minutes. 
A. Yes, sir. 
Q. \Vere these bodies of these 2 men ever moved in the 

car while you were there? 
A. Not until they were moved out on the stretcher. 
Q. They never were? 
A. No, sir. 
Q1

• And you were there when the Troopers got there? 
A. Yes, sir. 
Q. Do you know Mrs. Clemmer? 
A. Yes, sir. 
Q. A nurse down there? 
A. Yes, sir. 
Q. Were you there when she got there t 
A. Yes, sir. _ 
Q. Do you know Mr. Buchanan T . 

A. I had never met him, no, sir. I have seen 
page 252 ~ him since but I still have never met him person

ally. 
-Q. Do you know Mr. Wright? 
A. No, sir. 
Q. Who was a Waynesporo policeman who lived about 2 

houses from this wreck f 
A. I knew he lived there but I never met him. 
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Q. Did you ever leave? 
A. No, sir. 
·Q. Who took Mr. Dickerson and Mr. Wade out of the 

car? 
A. It was the. folks with the ambulance· and the first aid 

wagon I believe. 
Q. Did they take them out and lay them on the highway 

or did they put-? 
A. They put them on the stretcher right away. 
Q. They put them on the stretcher right away. 
A. Yes, sir, they put them on the stretcher. 
Q. Did you stay with Mr. Wade when he was on the 

stretcher? 
A. No, sir, when they ta.ken him from the car-. 
Q. Then 's when you left? 
A. That's right. 
Q. Is . there any other fa.ct you know about it? 
A. No, sir. 

CROSS EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Guyer, as I understood your testimony the first 

thing you knew ·of it you said you heard the brakes scream 
and a crash. · 

A. Yes, sir. 
Q·. Is that correct? 

· A. Yes, sir.· . 
page 250 r Q. And then when you went out you saw a door 

and a hood in the roadway. 
A. That was when I started up the road to the car. Yes, 

sir. 
Q. Yes, sir. Did you help to move the door or the hood 

f riom the road? 
A. Yes, sir. I did remove it, sir. 
Q. You did help Mr. Furr? Did you see him there? 
A. No, sir. Mi:. Furr wasn't there at the time. 

, Q. Do you mean to tell the jury he.didn't help you ca.r.ry 
the door out of the· road? 

A. No, sir. 
'Q. Who carried it out? 
A. I did. 
Q. By yourself? 
A. Yes, sir. 
Q. Did you carry the hood out too? 
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Q. Were you in the automobile 1 
A. No, sir. I was standing beside ·of it. 
Q. y OU were standing beside of it. And he wa.s lying 

where in the automobile 1 
A. He was lying in the floorboard across Mr. Dickerson's 

legs. 
Q. Mr. Dickerson was under his legs or he was on top of 

Mr. Dickerson's legs? 
page 254 ~ A. Yes, sir. 

Q. Is fuat correct 1 
A. Yes, sir. 
Q. Where was his head 1 
A. His head was almost with the side of the car almost as 

far out as l\fr. Dickerson was. 
Q. You mean his head was outside of the automobile? 
A. No, sir; about where the running board would be. 
Q. And where wa.s his hips? 
A. His hips wa.s in the ftoo.rboard. 
Q. His hips was in the floorboard 1 
A. Yes, sir. 
Q. ·was the seat bent ba<:!k or forward T 
A. I do not know, sir. 
Q. Couldn't you tell whether the seat was in an angle or 

not in an angle?· 
A. I may have if I had noticed but I didn't notice it. 
Q. You didn't notice it 1 
A. No, sir. 
Q. Who was closest to the steering wheel 1 
A. Well, I hardly know how to answer that. One was lay

ing partially on the seat and the other was laying down in 
the floorboard. 

Q. And whe.re were Mr. Wade's feet? 
A. They were over under the steering wheel over on the 

other side. 
Q. They were over under the steering wheel? 

A. Yes, sir. 
page 255· r Q. Could you tell where Mr. Dickerson's feet 

were? 
A. His feet were just inside of the ca.r on the right-hand 

side. 
Q. On the right-hand side just inside of the car 1 
A. Yes, sir. 
Q. He was laying in a bump 1 
A. Sort of a curled~up position. 
Q. Sort of a curled-up position 1 
A. Yes, sir. 
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Q. Did you see him there? 
A. They said that was him; I guess ·it must have been 

him. 
Q. Did you see him administe.r some kind of treatment to 

Mr. Wade? · 
A. No, sir. 
Q. Y·ou didn't see him? 
A. No, sir, not to Mt. Wade. 
Q. Not to Mr. w· ade. Did you see him do anything to Mr. 

Dickerson? 
A. Yes. He was holding his head or something I believe 

trying to make him comfortable, and there was blood coming 
from his mouth. 

Q. But you didn't see him doing anything in the way of 
wiping Mr. Wade's head or face off? 

A. No, sir. 
Q. You wouldn't say that he didn't do that, would you? 
A. Yes, sir. I believe I would say he didn't do that. 
Q. You believe you would say that he didn't do thaU 
A. That's right, sir. 
Q. Did you see Mrs. Clemmer do anything to Mr. Wade? 

A. No, sir. 
page 253 r . Q. would you say. that she didn't do anything 

to him? 
A. Yes, sir, I would. 
Q. No one did? 
A. That's right, sir. 
Q. Did you see anybody take any teeth out of his mouth? 
A. Yes, sir. There was a fellow taken his teeth out of his 

mouth. 
Q. You did see somebody take his teeth out? 
A. Yes, sir, but I didn't recognize the fellow .that did 

it. 
Q. Did I understand your testimony that you stood there 

and held Mr. Wade the entire time he was in that automo
bile? 

A. Yes, sir. 
Q. Until the ambulance came? 
A. Yes, sir. 
Q. And on what side of the automobile were you? 
A. The right-hand side. 
Q. The right-hand side? 
A. Yes, sir. . 
Q. And was he in the automobile or out? 
A. In the automobile. 
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Wallace Parker Wade. 

A. It will be 21 years the 29th of February. 
· Q. 21 years the 29th of February.. Were you employed 

there during \Vorld War IH 
A. Yes, sir. 
Q. Were you there on the job continually during World 

Wa.r II~ 
A. I went in the Navy in July, 1943; I returned 

page 257 r to work in December, 1945. 
Q. Well, except for the interruption of that 

wartime service in the Navy, you have been at DuPont 
throughout the past 21 years. 

A. That's my service date. They give you the time you 
were in Service. 

Q. You were credited with that time there at the plant. All 
right, Mr. \Va.de. Did you know the late Fred Dickerson 1 

A. Yes, sir. 
Q. How long had you known him 1 
A. \Vell, I'd say since about '46. His Uncle Emmett ran 

a beer joint down there a.nd that's the first place I met the 
boy was the.re. 

Q. That was around 19461 
A. Somewhere around there. Yes, sir. 
Q. Did you know him at DuPont prior to that time or you 

just got to know him 1 
A. No, sir. 
Q. It is in evidence that he also worked at DuPont. Is 

that correct~ · 
A. Yes, sir. 
Q. Over that period from 1946 until April 20 of last year, 

will you state to the jury whether you and Fred Dickerson 
got to be close friends~ 

A. \Ve were. 
Q. How close 1 

A. \l\T ell, we were almost-. I thought as 
page 258 r much of him as I do' my brother because we 

hunted together, ran around together, and we 
were always together a whole lot. 

Q. I see. Now, Mr. Wade, will you state· to the jury 
whether or not you worked at the DuPont plant at your 
regular job on Friday, April 19~ 

A. Yes, sir. 
Q. What time did you get off from work that day1 
A. 12 o'clock Friday night. 
Q. That would be midnight Friday night 1 
A. Yes, sir: 
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Wallace Parker Wade. 

RE.-DIRECT EXAMINATION. 

By Mr. Franklin: 
Q. Mr. :Guyer, I failed to ask you one question. Was the 

car motor running when you went over there 1 
A. Yes, sir. 
Q. Was the horn blowing1 
A. Yes, sir. 
Q. Was the radio on 1 
A. It was ·on. Yes, sir. 
Q. How was the motor and all that stopped 1 
A. By some man that came there directly after I got 

there.· · 
Q. And what did he do? 
A. I believe he pulled the wires loose from the horn and cut 

the radio and engine off. 

No further questions. 

Witness leaves the stand. 

page 256 r WALLA CE PARKER WADE, 
the defendant, being first duly sworn, testified as 

follows: 
. 

DIRECT EXAMINATION. 

By Mr. Timberlake: 
Q. Mr. Wade, please state to the jury-and please · talk 

distinctly so the members of the ·jury can hear you-your 
full name. 

A. Wallace Parker V1,T a.de. 
Q'. And what is your age 1 
A. 41. · 
Q. Mr. \Vade, where do .you live1 
A. Fishersville. 
Q. And how long have you lived in Fishersville 1 

. A. Well, .right in the village since about 1937. 
Q. Did you ·live in Augusta County prior to that 1 
A. Yes, sir. 
Q. Lived there all your life 1 
A. Yes, sir. 
Q. \Vhere are you employed, Mr. Wade. 
A. DuPont. 
Q. How long have you been employed there 1 
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W alla.ce Pa1·ker Wade. 

A. Yes, sir. 
page 260 ~ Q. How long were you there a.t Fred Dicker-

son's house? 
A. Oh, it wasn't but just a few minutes. 
Q. And when you left Fred Dickerson's house did Fred 

Dickerson go with you? 
A. Yes, sir. 
Q. And when you left who was driving the automobile? 
A. I was. 
Q. ·what automobile were you driving? 
A. My car. 
Q. What kind of car was that? 
A. '50 Buick 4-door seda:n. 
Q. That is the car that was involved in this accident? 
A. Yes, sir. 
Q. After leaving Fishersville. ,·\rith Fred Dickerson, tell the 

Court and jury where you went, Mr. Wade. 
A. \i\T ell, you want where we stopped and the whole de

tails? 
Q. Yes, just tell everything. 
A. \i\Tell, we left Fred's house. I believe when I got to 

Fred's house it was 12 :35; approximately that; and we 
drove-. We got in the car and headed-. He went back 
and he started to get in the car and he went back a.nd brought 
out a. carton of beer. Then he got in the car and sajd, "You 
want a beer?" I said, ''Yes, I'll drink one." He opened 
up 2 beers. \i\T e proceeded on up the road west. So we went 
up on Central A venue and stopped at the ice plant. 

Q. In Staunton T 
page 261 ~ A. Yes, sir. The ma.chine wouldn't work; I 

couldn't get any ice out of it so I drove down 
to Blue Ridge Storage. A fellow-. Mr. McCauley is the 
night watchman there I believe. I asked him if I could get 
some ice. He sajd, ''Sure.'' I asked him if he would like 
to have a beer. He said, yes, he would drink one. 

Q. That was that beer that Fred had brought? 
A. Yes, sir. So we ea.ch-. I had 2 cartonE; ·Of beer; that's 

12 cans; 6 cans to a carton. It's really a trash can but a 
galvanized can that has a lid on it, and I always take it with 
me when I go fishing and put ice in it and cool the beer or 
whate.ver you want. So we drank 2 beers there at the. ice 
pla.nt. 

Q. When you say "we," who do you mean? 
A. That's myself and l!..,red and Mr. McCauley. 
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Wallace Parker Wade. 

Q. Did you have any plans as to what you were· going to 
do after you got off from work at midnight on Friday, April 
191 

A. Yes, sir. 
Q. What were your plans 1 
A. I had planned to go fishing· on Saturday morning. 
Q. Had you formulated a plan as to where you were going? 
A. Had I what? 
Q. Had you planned where you were going fishing? 
A. Yes, sir. 
Q. Where? 
A. Bull Pasture Gorge. 
Q. To what extent, if any, did Fred Dickerson figure in this 

plan? 
A. Well, at approximately 11 :30 he called me up at the 

plant. 
Q. 11 :30 at night 1 

page 259 ~ A. Friday night. Yes, sir. And he told me 
over the phone-. He said, ''I hear you are 

going fishing tomorrow." I said, "That's right.'' He said, 
"I'd like to tag along with you. I'm not going to do any 
fishing but I'd like to tag along." I said, "I'll be glad to 
have you.'' I asked him over the phone how he found ·out 
I was going fishing. He said he had talked to Ernest Hart
barger and Ernest said he was going out Saturday morning, 
and he said he could go out with Ernest but he would rather 
go out with me. I told him to be ready not later than 12 :30-
that I was going to leave as soon as I got home because I was 
ready and had everything ready to go. 

Q. Did you go by your home immediately after getting 
off from work? 

A. Yes, sir. 
Q. What did you do while you were at home 1 
A. I went in the house. I have a bag that I put my clothes 

and fishing gear and things like that in. I put on a pair of 
khaki pants and a khaki shirt, and J had a suit of clothes and 
a white shirt and I carried that out to the car and left my 
home there then. 

Q. And where did you go after leaving your home 1 
A. I went down to Fred Dickerson's house. 
Q. Did you go in. the house at that time or just blow for 

him? 
A. Yes, sir, I went on in. 
Q. And met him there 1 

\ 
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to go see Bunk a.while. I said, "All right." Fred asked 
me to get a couple cartons of beer. I did. I bought 2 cartons 
of beer. We went up to Bunk's house but Bunk wasn't 
there. His wife was there. Fred said, "Let's leave old 
Bunk a drink.'' I said, ''All right.'' Now how many ca.ns 
of beer he got I can't-. I think it was 3 or 4; I think it was 
4 cans of beer that he left with Bunk's wife to give Bunk. 
Vl e come on back then and stopped by Glenn Swea.ringer's 
house. ·Glenn wanted to buy this one carton of beer. I said, 
''No, take it. I don't want any." So we gave Bunk one caT
ton of beer. 

Q. What time of day was that? 
A. I suppose around 1 o'clock. 
Q. In the a.f ternoon? , 
A. Yes. So we went on u.p to Ha.rtbarger 's camp. I had a 

license plate for Ha.rtbarger's trailer. 
Q. That was a. car trailer? 
A. Yes, sir. 
Q. For hauling cargo 1 
A. Yes, sir. I went up there a.nd his brothers were up 

there-a. couple of them. We fooled a.round a. little while and 
talked to them. I put the license plate on the 

page 264 ~ trailer. 
'Q. Now a.s I understand, Fred Dickerson was 

with you all the time. 
A. Yes, sir. And we went and come on do,vn then a.nd 

went up on Bull Pasture Gorge a.gain where I had first been 
that morning :fishing. There's a big sawdust pile and it's 
real rotten and I wm1ted some to put on my shrubbery and 
garden. We went down and threw some sawdust on. 

Q. Threw it on what 1 
A. The trailer. 
Q'. The trailer attached to your ca.r or Ha.rtbarge.r 's? 
A. It was to my car then. We pulled up ·out of there and 

parked on the road. Vi.Tell, in the meantime Ernest, while we 
\Vere putting on the sawdust, ha.d drove up and gone 'above 
the road and gone fishing. 'i\T e just waited. They stopped 
there-Ernest did-a.nd asked if that wa.s all the sa:wdust I 
was going to haul. I told him that was all I wanted to put 
on. He said he could haul more than that. I had a '50 Buick 
and he had a '55, 'and those· dyna.flows won't pull too ·,!!,'ood 
anyway. He said, "I'll put on some mo.re." I sa.id, "That's 
up to you.'' We unhooked the trailer a.nd went down and 
threw on some more sawdust. 

Q. Dickerson was with you all the t.ime? 



Wallace Parker Wade v. Commonwealth of Virginia 179 

Wallace Parker Wade. 

Q. Now do I understand that you had 2 cartons of beer 
and Fred had a carton? 

A. Yes, sir, but I believe one had been taken out of his. 
I wouldn't say for sure. 

Q. All right. 
A. I put the beer I had down in this can-the 2 cartons or 

whatever was left of it-put it in the can. 
Q. With the ice? 
A. Yes, sir. And then we drove on out through Church

ville and Fred layed over-layed his head down about on my 
leg here (indicating thigh) and went to sleep. So I drove 

on to Glenn Swea.ringer's home. He knew I was 
page 262 r coming out. 

Q. Is that in Highland County? 
A. That would be in Bath County and it's over near Mill

boro Springs. It's on the road that cuts off and goes over to 
Hot Springs. You can go either way. \Ve got there I'd 
say in the neighborhood of 3 o'clock; 3 :30; somewhere along 
there. I wouldn't know exactly the time. So Glenn got up 
and told me to come on in the house. He asked me if I brought 
anybody with me, and I told him I had Fred Dickerson with 
me but he was asleep. He sa.id, ''Just let him sleep.'' So 
we did. Just about daylight why we-Glenn Swearinger 
and one ·of his boys-we drove up to Bull Pasture Gorge. 
That's back up in Highland County approximately a mile 
and a half north of Williamsville. So I went up to the river 
there and fished. 

Q. Where was Fred all this time? 
A. He was along with me. He had woke up by that time. 

I went up the .river and fished a little while and come back 
and Fred said, "\Vhy didn't you leave the key to the car 
here?" I said, "I did. It's there in the trunk." The trunk 
was up with the key in it. I said, ''\Vhat do you want with 
the key?" He said, "I'm getting thirsty. I want a beer." 
I said, "There's plenty of beer in there if you want it. \\Thy 
don't you look?'' He looked in and got out a beer. I went up 
a.nd fished around another little strea.m and ca.me back so then 
we -left there and went over to Millboro Springs. There's a 
restaura.nt there just a little the other side called the Coffee 

Pot Grill. We went in there and drank a beer 
page 263 r and I ate a cheeseburger. . 

Q. Was Fred with you? 
A. Yes, sir, and Glenn Swearinger and his boy. So while 

we were there, Bunk Porter they call him-I don't know his 
real name-. S.o while we were that close Fred wanted 
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A. Yes, sir. We pulled around there and as well. as I re
member we drank some of this beer that I had in the trunk 
in this can. I drank one but I don't remember who all did, 
but I drank one; and so it was getting just about dark and 

so Ernest-. I hooked the lights up on the trailer 
page 265 r for him and we come on out. Ernest said he 

would cut through Scottstown Draft. He said 
that's the way he was going. I had to take the Swearinger 
boy back. 

Q. To Millboro? 
A. Back to his home. He had came over with us so we 

pulled around there a.t Swearinger's house; and I drank-I 
don't know-it was 3 ·or 4 cups of coffee. So we left there 
somewhere a.round 8 :30. My watch ha.d stopped. I asked 
the boy what time it was. He said, '25 after 8,'' but we 
stayed there .awhile after that. I asked Fred if he wanted to 
drive a little. He said, yes, he would drive a little. 

Q. At that point, .Mr. Wade, will you state whether 'Or not 
it was a usual practice for Fred Dickerson to drive your 
car? 

A. Yes, sir. 
Q. ViThen he was out with you? 
A. Yes, sir. 
Q'. For how long had that practice existed? 
A. ·well, he did a lot of driving for me because, see .• I ha.d 

lost my driver's license aJ1d he did a. lot of driving f.or me. 
Q. And so he was accustomed to driving your ca.r from time 

to time. • 
A. Yes, sir. ""' .t 

Q. When you left Swearinger 's, where did you go? 
A. We left Swea.ringer's ru1d come on up the road. It's 

a:bout 3 miles to where you cut off see on the Peerfield Road. 
I forg·et the route number. Anyway, we come on up there. 

There's a patch of woods and we stopped there 
page 266 r for a. few minutes. Fred said, "How a.bout you 

driving on this crooked road? You drive part of 
the way in and if you get sleepy I'll drive then.'' 

Q. Hovv long had it been since Y.OU had had any sleep? 
A. I had gotten up Friday morni11g a.bout 9 o'clock. · 
Q. And this was Saturday evening a.bout 8 :30 or 9. 
A. So I drove on in; and when we got off the Deerfield 

Road a.nd hit 250, there was a car la.yed right on my bumper 
for a long ways. After I got on 250 he passed me. Then he 
slowed up to ma:ybe 30 or 35 miles an hour. It's pretty 
straight up through there. 
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Q. Where was that in reference to Hankey Mountain 7 
A. It's just down Hankey Mountain; the other side. 
Q. On the Deerfield side of Hankey Moun ta.in 7 
A. Yes. 
Q. Or the Staunton side,? 
A. And so when I went to pass this car-he speeded up so I 

just ffoorboarded mine and went on around him. How fast I 
had to get up to pass l don't know, but I went on around him. 
Then I slowed down to 45 or 50 miles an hour-somewhere 
in the neighborhood of that-and proceeded on. Then down 
about the rifle range-. Do you know where that is 1 Buck
horn Tavern 7 

Q. Yes, sir. 
A. I noticed I beiieve a panel truck and some kind of an 

automobile and somebody waving a flashlight. I went on 
down. It looked like the game warden to me. 

page 267 ~ I didn't recognize who it was. I kept on going. 
I heard this siren and I gave my turn signals 

and went on down and come to a stop. It was a State 
Trooper and he checked my driver's license, registration, 
and checked my lights, checked the brake lights, checked the 
signal lights, and then he asked me why I didn ~t stop when 
he flagged me down. I told him I didn't recognize him-
that I didn't stop for eve.rybody on the highwa,y flagging me 
down. He said, ''The next time you see us flagging you down 
you stop so we don't have to run you down.'' I said, ''All 
right." 

Q. Do you know who that Trooper was 7 
A. No, sir, I don't. He was a young feilow, rather tall, 

maybe he would weigh 180 pounds-somewhere in that neigh
bo.rhood. 

Q. All right. Just proceed. 
A. vVe drove on down to vVhite 's. That's a restaurant 

there and they serve beer, etc. 
Q. That is on the Staunton side of Buckhorn Tavern 1 
A. Yes, sir; and we went in there and Ernest Hartbarger 

and Sam Jordan was there ; so we sat down at the table-a 
round table-and we sat down there and we drank a beer. 

Q. When you say we, who do you mean 1 
A. Fred and I; and so I gave Fred the ke1ys' to my car. I 

said, ''This is the last beer you 're going to get because you 're 
going to have to drive.'' ''All right.'' So Ernest and Sam 
left ahead of us and we stayed around there a little while 
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Q. Had you passed where you would ordinarily turn off 
to go to your and Fred's home. f 

A. Yes, sir. 
Q. And you asked Fred what he was doing down there. 
A. Yes. He said he was going down to get a, cup of co,ff ee 

or a pack of cigarettes. I said, '' 0. K. '' So I went to sleep 
and that's the last I remember until I come to in the hos
pital. 

Q. You don't know where, from your own knowledge or 
recollection, where the car went from the time it passed Mr. 
Ha.rtbarger's driveway-? 

A. No, sir. 
Q. Until the accident occurred~ 

A. No, sir. 
page 270 ~ Q. How were you dressed 1 

A. Sir? 
Q. How were you dressed 1 
A. I had on a red b~seball cap, khaki shirt and khaki 

pants, and brown shoes. 
Q. How was Fred dressed 1 
A. Ile had on-. When he left he had .a sport coat with him 

and he had on dress trousern and fan shoes and a. white shirt, 
but out there in the mountain he had put on a pair of khaJri 
pants. 

Q. When y·ou were, on the way back when you were at 
\Vhite 's, how was he dressed~ 

A. He had on a white shirt and khaki pants because we 
didn't change clothes out there coming back. 

Q. \Vhen is the first you remember being-7 You said the 
next thing y·ou remembered was in the hosptal. \Vhen was 
that? 

A. Well, my ·wife told me-. 
Q .. Now don't-. 
A. Now Y·OU asked me,-, 

Mr. Taylor: Don't testify to what' your wife said. 

Witness: 
A. I didn't know the time. I lost track of the time and mv 

wife told me it was Saturday. " 

Mr. Taylor: You can't testify to what s·ome
page 271 r 'body told you. 

The Court: You can't testify as to what some-



Wallace Parker Wade v. Commonwealth of Virginia 183 

Wallace Parker Wade. 

and got in the car and come on. Fred was driving 
page 268 t and he drove on down to The· Willows. 

Q. You came· through Staunton 1 
A. Yes, sir, and we stopped at The Willows and pulled up 

beside Ernest Hartbarger. E.rnest was sitting the,re in the 
oor. · 

Q. The last time you had seen Mr. Hartbarger was out at 
White's. Is that righU 

A. Y e·s, sir. He said, ''They 're closed up.'' I said, ''It 
don't make any difference to me. I'm ready to go home any
way,'' or something like that. Fred got out and walked ove.r. 
I talked to Ernest a little bit, walked around the car, and 
walked up to the door. He was talking to Jake Coffman 
through the screen door. ' 

Q. Th1;1.t's the man that runs The Willows7 
A. Yes, sir. I don't know whether I said anything to Jake 

or not; I might have; I've forgotten now. I said, ''Come on, 
Dickerson. Liet 's go.'' "0. K." Ernest said, "I will see 
you.'' I said, '' 0. K. '' So Ernest drove out and we drove 
out behind him. 

Q. "'What side of the car did you get in on 1 
A. The right. " 
Q. What side did F'red get in on 7 
A. The left side. 
Q'. You say after Mr. Hartbarger left you all lefU 
A. Yes, sir. 
Q. \Vho was driving7 

A. Fred was driving. 
page 269 t Q. Now go on from there. 

A. \Ve come on down the road and followed 
Ernest awhile, and Fred said, "Let's go down to the lodge 
awhile." 

Q. \Vhat lodge is that7 
A. That's the Moose Lodge in \Vayne·sboro. I said, "No, 

Fred, I'm going home and go to bed because I'm tired and 
sleepy.'' '' 0. K.'' I ·was sitting there in the car nodding. 
He blew the horn and I looked up, and I seen Ernest Hart
barger going up this hill. He was going up this steep drive
way to bis house. He lives on the right a.cross from where 
Sheriff Gilkeson used to live. 

Q. The right which way7 
A. I mea,n the left going east. I looked up and he was 

going up this hill. I said, "F.red, what are -you do;ing down 
here7" 



. 186 Supreme Court of Appeals of Virginia 

Wallace Parker W a,de. 

and there was one pin underneath my nose, here, and the doc
tor said my jaws were broke on both sides; and it was broke 
here and he said the chin was shattered he didn't know how 
many-. It was hroken 2 places here' (indicating right jaw). 
They had my mouth wired shut so I couldn't move it. 

Q. Is there any evidence on the outside of your face now 
where this wiring was 1 

A. Ye1s, sir. 
page 273 r Q. Just point that -Out. 

A. Here is the scar there-the hole there-and 
there is one on this side. This does·n 't show as much as this 
one (indicating sea.rs on both le.ft and right cheeks, the scar 
on the left cheek being more pronounced). 

Q. Any othe.r evidence 1 1 

A. I have a cut under this eye (indioating left eye) and 
another scratch hem (indicating right side of face), and I 
have a few sea.rs up here (indicating forehe1ad). 

Q. You testified you had broken ribs. '\\There was the in
jury to your ribs centered 1 

A. Dr. Ryde.r said I had 8 broken on this side (indicating 
right side) a11d 3 torn loose from the back. , 

Q. Do you know Jrn:w far around on the side those fractures 
were1 

A. He. said on this side (a.gain indica.ting right side) and 3 
of them-I don't kl1'ow which 3 they were-the way the doctor 
described it to me which were just torn loose from the back
bone o.r broke short ,off the backbone. My left leg ·was para
lyzed. He said that came from t11e back injury. I couldn't 
move my left leg. · I think it was for 4 o·r 5 da.ys they said that 
I never moved it. Then I was injured inside the-. Dr. 
Ryder stated to me a.fter that-I mean after I come to 1md 
knew-he said I was injured inside in the lmver part of the 
stomiach. My lo'\Ter organs were pa.ralyzed and that's the 
reason he had to ca.theforize me. I stayed that wa:y for a 

week. 
page 274 r Q. Now a.cs I understand from your testimony, 

Mr. '\\Ta.de,, that the last time you and Fred Dick
erson had anything to drink was you ea.c]1 had a beer out at 
White's. 

A. That's right.. 
Q. Tha.t is this side ·of Buckhom Ta,vern. Is that right 1 
A. Yes, sir. 
Q. Did I unde-rstand yiou correctly to say that you didn't 

have a.nv at The Willows 1 
A. Tl;a.t's right. 
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body else told you. M.r. Timberlake askeQ. you the question. 
If you can answer it, go ahead and answer it. 

Mr. Timberlake : 
Q. Did you find out from any source what day it was that 

you recall of being in the hospital Y · 
A. I had no way of knowing without asking somebody as to 

when I come to. 
Q. \Vere you able, when you realized your surroundings 

amd where you were, were you able through inquiry to find out 
what day it was~ 

A. Only by asking somebody what day it was. 
Q. What day was it~ 
A. It was Saturday. 
Q. Was it daytime or night¥ 
A. It was daytime. 
Q. Was it the same Saturday on which you had gone fish

ing? 
A. I couldn't say because I don't know. I was told it 

·wasn't; that I had be1en there-that I had already been in the 
hospital for a week. 

Q. Do you recall anything that took place at the scene of 
the accident that night~ 

A. No, sir. 
Q. Do you recall anythi111g that took place down at the 

hospital on the night following the accident~ 
A. No, .sir. · 

page 272 r Q1
• Do you recall seeing or talking with anyone 

the following day~ 
A. No, sir. 
Q. And that same situation applied until the day came 

that you were advised \Vas Saturday~ 
A. Yes, sir. 
Q. Do you have any recollection or piecemeal recollection 

or otherwise of being in the hospital during that time until 
the next Saturday~ 

A. No, sir. 
Q. \Vhat kind of shape were you in when you realized your 

sur:rioundings and wern advised it was Saturday~ 
A. Well, I was pretty well banged up. 
Q. Well, just te.U us to what extent insofar as· you knew and 

you were informed. 
A. Well, I had~. My wife told me I had some broken 

ribs, a.nd my jaws were broke but they had wires in them; and 
there was a steel pin drove through here indicating cheeks) 

I 

I _J 
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Q. Which driveway is almost opposite the former residence 
of Sheriff Gilkeson in Fishersville. 

page 276 r A. Yes, sir. 
Q. Is that correct 1 

A. Yes, sir. 
Q. And did you go to sleep afte.r that 7 
A. Yes, sir. I was already nodding anyway before we got 

there. · 
Q. You were already noddingf 
A. Yes, sir. 
Q. And you went to sleep f 
A. Yes, sir. , 
Q. You did not wake up. You don't know where he went, 

where he turned around, when he came back up that r.oad. 
A. No, sir. 
Q. And if I understand your testimony c;orrectly, you mever 

saw the bus:. 
A. No, sir. 
Q. You don't remembe,r hitting the bus; you don't remem

ber hitting the1 house; you don't remember anything. 
A. That's right. 
Q. And you don't .remember anything until a week 'from 

that in the hospital a.t Waynesboro. 
A. That's right. , 
Q. You don't remember talking to your wife, the nurses, or 

the doctor at the hospital 7 
A. No, sir. 
Q. And you know absolutely nothing a.bout this accident. 
A. That's correct. 

Q. Is that correct? 
page 277 r A. Yes, sir. 

Q. And I want to get that clear. That is the last 
thing you remember is when you saw Mr. Hartbarger pull his 
car up in his driveway. 

A. Yes, sir. 
Qi. Until a week after that. 
A. Approximately that. 
Q. You don't know anything a.bout being injured, you don't 

know anything about hitting the· house or being there in the 
car or being taken out of the car, going to the hospital, or be
ing treated at the ho•spital for a week. 

A. That's right. 
Q. That is correct f 
A., Yes, sir. 
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Q. Was the.re any other alcohoJic beverage than this beer 
that you have. described-~ 

A. No, .sir. . 
. Q. Used or consumed by you and Fred or either one of you 
during this time~ 

A. No, sir. 

CROSS EXAMINATION. 

By M.r. Taylor: 
Q. Mr. Wade, starting with the last part of your testimony, 

did I understand you. to say that when you finally arrived 
at White's filling station at Buckhorn Tavern that you drank 
some beer there~ 

A. Drank 1 bottle apiece, Fred and I. 
Q.. One bottle apiece there. 
A. Yes, sir. 
Q. Approximately what tim1e was that? 
A. That was in the neighborhood of 10 o'clock I'd say when 

we arrived there. 
page 275 r Q. In the neighborhood of 10 o'clock~ 

A. Yes, sir. 
Q. And yiou and Fred Dickerson both drank a bottle of beer. 
A. Yes, sir. 1 

Q. And I believe you slated that at that time you gave the 
keys to Fred. The keys to your car. 

A. Yes, sir. 
Q. And that he drove from then on. Is tha.t correct~ 
A. Yes, sir. 
Q. He drove from White's filling station and the next sfop 

was at The Willows. 
A. Yes, sir. 
Q. And did you and Fred both get out at The Willows 7 
A. Yes, sir. 
Q. And who dr•ove away from The "\Villovvs? 
A. Fred. 
Q. But he had actually been ariving from White's filling 

station 7 
A. Yes, sir. , 
Q1

• To The Willows and then from The Willows. 
A. Yes,-sir. 
Q. And the last you kne.w anything a.bout the maneuvering 

or drivinQ," of the car was when you saw Mr. Hartbarger go up 
in his drive~ 

A. Yes, sir. 
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which time you say you received a call fl'om Mr. Fred Dicker
son. 

A. I said approximately 11 :30 he called me. Yes. 
Q. Approximately 11 :30. And after you quit work you got 

in your automobile and went home, got your fishing tackle or 
para.phernalia, and then went to Mr .. Dickerson's: house? 

A. I didn't say I got in my car and drove home. 
Q'. Well, you got in your car when you got home. Is that 

correct? 
A. My car was already at home. I had a ride with some 

other people. . · 
Q. You rode with someone else. 
A. Yes, sir. 
Q. And you got in your car and took 2 cases of beer. 

1 A. I said 2 cartons of beer. 
Q. 2 cartonSi of beer. Pardon me. And then started to Mr. 

Dickerson's house· and picked him up. 
A. That's right .. 

Q. And he had a carton of he·e·r. 
page 280 ~ A. Y e·s1, sir. 

Q'. Is that correct? 
A. That's right. 
Q. And the 2 of you drank a bottle of beer or a can of beer-

whatever it was-before you actually started to the mountain. 
A. Yes, sir. 
Q. And you were driving at that time? 
A. Yes, sir. 
Q'. And you came to Staunton. 
A. That's right. 
Q. The first place you stopped in Staunton was the ice plant 

on Central Avenue. 
A. That's right. 
Q. Am:d you could not get the ice-. 
A. That's right. 
Q. Dispenser to work. Then you went to the cold storage 

plant. 
A. Yes, sir. 
Q. On Route 250. 
A. That's right. 
Q. And there you drank a couple more bottles of beer or 

cans of beer. 
A. Yes, sir. 
Q. Is that correct? 
A. That'si right. 
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Q. Now, Mr. Wade, you say you have known Fred Dicker-
son since about 1946~ 

A. I S'aid approximately. I belie·ve that's right. 
Q. Approximately 1946. 
A. Yes, sir. 
Q. About 12 years•. And you knew him so well that you felt 

towards him as you would a brother of yours. 
A. That's correct. 
Q·. Is that correct? 
A. Yes, sir. 
Q. Will you tell the jury why, if you felt that way toward 

Mr. Dickerson, that you have never up until this day called 
upon his widow or his children as a result of his 

page 278 r being kille,d with you in an aut,omobile accidenU 

Mr. Timberlake: I don't think that's relevant, Your Honor. 
Mr. Taylor: This man says that he felt towards Fred Dick

erson as he would a brother. There must be S'ome reasons for 
his actions. 

The Court: \Vhat is your objection~ 
Mr. Timberlake: I object to the, question ·on the. grounds 

that it is not relevant and that the fact, during the pending of 
this prosecution, that this man may or may not have been to 
see Fred Dickerson's family is not relevant or ge.rmane to the 
issues in this cas:e and is not proper cross examination. 

The Court: I think you would have to establish the fact of 
whether or not he has. I will ask you to rephrase your ques
tion. 

Witness: Could I have a conference with my attorney~ 
The Court: Mr. Taylor, the witness has asked for an opT 

portunity to have a confarence with his attorney. 
Mr. Taylor: I'd like to have an answer to my question. 

Q. Mr. Wade, have you since the night of April 20, 1957, 
contacted Mrs. Dickerson or any member of he·r 

page 279 r immediate family regarding this accident~ 
A. No, sir. May I ask you a question (direct

ing question to Mr. Timberlake)? 

Mr. Timberlake: No. 

Mr. Taylor: 
Q. That's all I wanted to know. As I understand it, you 

worked at DuPont until 11 :30 ·on the night of the 19th; at 
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A. Yes, sir, about a mile and a half or 2 miles north of ·wil-
liamsville. 

Q. Did you have any more heer before you went fishing7 
A. No, sir. 
Q. ·when did you next have some beer 7 
A. Around 11 :30; approximately 11 :30. 
Q. Approximately 11 :30 that morning. Is that correct 7 
A. Yes, sir. 
Q. The morning of the 20th. 
A. Yes, sir. 
Q. And where a.nd how much did you drink at that time7 

A. One bottle. 
page 283 t Q. YOU drank One bottle and where7 

A. I drank one bottle of beer and ate a cheese-
burger at the Coffee Pot Grill. 

Q. At the Coffee Pot Grill 7 
A. That's right. 
Q. You had ·one beer and you had coffoe 7 
A. Yes, sir. · 
Q. After you left the Coffee Pot Grill, where did you go 

then7 
A. We went up to Bunk Porter's. 
Q. Ho'.v much bee.r did you drink up there 7 
A. \iV e didn't drink any. 
Q. You didn't drink any. 
A. No, sir. 
Q. All right. How long did you stay there 7 
A. Oh, approximately 10 minutes maybe·; it wasn't very 

long. 
Q. You only stayed there 10 'minutes. Now where did you 

go when you left the.re 7 
A. We come on back to Glenn Swearinger 's and he got out 

of the car and we gave him this carton of beer, and we went 
up to Hartbarger 's camp. 

Q. Went up to Hartbarger's ca.mp. 
A. Y e'S, sir. 
Q. And what did you do up there? 
A. Well, there was a couple of his br·others there. 
Q·. A couple of Hartbarger 's. brothers 7 
A. Yes, and the·re was several other peiople· there with them. 

I believe there was a Campbell boy and Hunter Ayers I be
lieve was them; and we fooled around there a 

page 284 ~ little while. and then we hooked up to this car 
trailer and went on hack up in the Gorge. 

Q. How much beer did you drink up at Hartbarger 's camp 7 
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Q. And then you started for the mountains. 
page 281 ~ A. Yes, sir, we started out there. 

Q . .Started out. Now did you drink any more 
beer before you got out to this place at 3 :30, the fishing place 
where you woke the gentleman up? 

A. No, sir. · 
Q. Did you drink any more there before you went to bed, or 

did you go to bed? 
A. I didn't go to bed. . 
Q. You didn't go to bed? 
A. No, sir. 
Q. What did Y·OU do from 3 :30 until the time you started to 

go fishing? 
A. I said it was approximately 3 :30 that we arrived at 

Glenn Swearinger 's house. 
Q. When you arrived at Mr. Rankin's house? 
A. Swearinger. 
Q. Swea.ringer. 
A. Yes, sir. 
Q. You arrived at Mr. Swea.ringer's house a.t approximately 

3:30. ' 
A. Yes, sir. , 
Q. And what tim.e did you leave Mr. Swea.ringer's house? 
A. To go fishing? · 
Q. Ye1s, sir. 
A. It was daylight. Now the time~. I couldn't say the 

definite time. 

page 282 ~ 

wouldn't it? 

Q. And this was April 20 I believe. 
A. Yes, sir. 
Q. And it would have had to he 5 or 6 o'clock, 

· A. Something like that. . Yes, sir. 
Q. }Vhat did you do during those 2 hours from 3 :30 to 5 :30? 
A. I talked to Glenn .Swearinger bi his home1, I went in his 

house. 
Q. Talked to Glenn Swearinger. 
A. Yes, sir. 
Q. Then Fred, I understand, was .asleep in the automobile. 
A. Yes, sir. 
Q. Is that correct? 
A. Yes, sir. 
Q. You le.ft there at daylight and weint where? 
A. Up in Bull Pasture Gorge. That's up in Highland 

County. 
Q. Up in Bull Pasture· Gorge. 
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A. Yes, sir. . 
Q. All right. And where. did you go from there7 
A. °'\¥ e come on in to '\Vhite 's service station. That was our 

first stop. . 
Q. You came on in towards White's service station. 
A. Yes, sir. . 
Q. You had been driving all that time7 

A. No. Fred drove approximately 3 o.r 4 miles 
page 286 ~ up the road. Then I drove from there into Buck-

horn Tavern and White's service station. 
Q. Where did ,Fred start to driving7 
A .. You mean first 7 
Q. Yes, sir. 
A. He drove from Swearinger 's. He sta.rted there and drove 

up the road about 3 or 4 miles approximately. 
Q. He only drove 3 or 4 miles~ 
A. Ye's, sir. · · 
Q. '\¥hat was the.-occasi•on of him getting out from under 

the wheel and your getting unded 
A. '\Vbat do you mea.n ~ 
Q. '\Vhy did you change driver's when you had just changed 

drivers about 3 or 4 miles back7 
A. I told you we had to stop for relief. He said, ''You 

drive over this crooked road down to ·white's anyway or Buck
horn Tavern if you can.'' I said, '' 0. K. '' 

Q. What did he mean ''if you can''~ 
A. He mea.nt if I felt like driving; if I wasn't too tired or 

sleepy. 
Q. And you drove on to White's? 
A. Yes, sir. · 
Q. You say you were driving when somebody that you 

thought was the game warden tried to stop you? 
. A. Somebody was :flagging me down with a· flashlight. Yes, 

sir. 
Q. And your expression was, I believe ·when you ·were tes

tifying in chief, "I ffoorboarded mine and went 
page 287 ~ a.round him.'' Is that correct 7 

A. I said this car had been following me on my 
bumper. 

Q. Yes, sir. 
A. Almost on my bumper. That's what you refer to. And 

as I got out on 250 this car passed me. 
Q1

• Yes, sir. 
A. And then he slowed down to say 30 or 35 miles an hour. 

So I went to go around him, and when ~ got up beside hjm 



Wallace Parker Wade v. Commonwealth of Virginia 193 

Wallace Parker Wade. 

A. We didn't drink any. 
Q. You didn't drink any 1 
A. No, sir. 
Q. No whiskey~ No wine1 
A. No, sir. 
Q. Did you have any whiskey or wine a.tall that day? 
A. No, sir. 
Q. Or night1 
A. No, sir. 
Q. All right. Then after you got this sawdust you say-or 

Mr. Hartbarger got the sawdust finally on his ca.r-you 
started back toward Staunton. 

A. \Ve come out of the Gorge. As you come off the road 
there's1 a. gree111 down in there. \Ve call it a green. There's a 
stream that comes underneath tl1e road and comes down and 
hits the big river. That's Bull Pasture River. T'he river goes 
dm.vn like that (indicating with hands). That's where I had 
been fishing up this rive·r ·and up this small stream. When we 
got back up on the road, Ha.rtbarger's car was sitting there 
and he and Sa:rn: .Jordan were coming dovvn out ·of the other 
srrna.ll stream above the road. So Ernest said he would pull the 
trailer ha.ck and put some more sawdust on. \Ve unhooked 
the trailer from my car and put it on his car. 

Q. And that's when you started ha.ck towards 
page 285 ~ Staunton~ 

A. We went back down and put ·On some more 
sawdust. \~Te talked awhile; played a.round awhile. I dra:nk 
a. beer and I don't know who else drank one. I don't know 
whether Ernest did. I think Sam J orda.n did and the Swea.r
inger boy and F.red drank one I believe. Then we took the 
Swearinger hoy on home then. 

Q. All right, sir. Now what time did you let him ·out if you 
know~ 

A. \iVhat ~ The Swea.ringer boy~ 
Q. Yes, sir. 
A. vVe left the Gorge down there-. It was getting dusky 

dark; somewhere a.round dusky dark. 
Q. What time do you think it was when you got to Swea.r-

inger's house~ 
A. I wouldn't know what time it was. 
Q. Didn't you have a watch~ 
A. I had a watch on but it had stopped. 
Q. Well, was it da.rk when you left there 1 
A. \Vh.aH The Gorge1 
Q. No, Swearinger 's house. 

J 
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he stepped on it. He speeded up. I speeded my ca.r up and 
went on ar·ound him, a.nd I slowed down to within the speed 
limit. 

Q. And then you said you la.ter heard the· siren-. 
A. That was. on do-wn the roa.d farther. 
Q. Of a State Trooper's car and at that time· you pulled 

over. 
A. Ye1s, sir. 
Q. And 'you got on down to V\Thite 's filling station and 

restaurant out the.re at Buffalo· Gap. 
A. Not Buffalo Gap. 
Q. Buckhorn Tavern. 
A. Y eis, sir. 
Q. Is that correct? 
A. Yes, sir. 
Q. Did you drink any beer there? 
A. I drank one beer. Yes, sir. 
Q. You only dranlr one beer there? 
A. Yes, sir. 
Q. Did you get anything e·lse there? 

A. No, sir. 
page 288 t Q. YOU had had JlO supper then¥ 

A. No, sir. 
Q. And fr-0m there is where you say you turned the keys 

over to Mr. Dickerson. 
A. Yes, sir. 
Q. Is that correct? 
A. Yes, sir. 
Q. And you drove no morn that night? 
A. That's right. 
Q. Now were you-~ According to your testimony you 

were not asleep when you got to The Willows. 
A. N·o, sir. 
Q. ·what did you stop at The WiUows for? 
A. 'i\Tell, now I don't knovv. Fred was driving. He just 

pulled in there. 
Q. You said you and he both got out. 
A. 'i\T e did. 
Q. Well, what wern you going in there f.od 
A. Well, F.red was ove·r at tlrn door. I went ov;er to tell him 

to come· on and go. . 
Q. You didn't go over to the door with him? 
A. No, he went to the door first. I talked to Ernest Hart

barger there a little bit and walked a.round the car and walked 
up behind Junior and Fred was talking to Jake Coffman. I 
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believe Jake said to me, "We 're closed up, Wallace." I said, 
. "That's. all right." I said, ''Come, 1on Fred 
page· 289 r Let's go. '' 

A. Yes, sir. 
Q. You stopped there and did go up to the door. 

Q. And Mr. Coffman said that they were closed up. 
A. Yes, sir. 
Q·. As. a matter of fact, Mr. Coffman told you "No more 

beer tonight," didn't he, that it was passed hours~ 
A. I don't recall him saying, "No more beer." No, sir. I 

didn't hear him saying that. 
Q. I don't mean to give it to you. Just that expression. No 

more beer to anybody-that he was closed up. 
A. All I recall Mr. Coffman saying' to me is, "I'm closed up, 

\V aHace. '' · 
Q. He called you by the name of \Vallace ~ 
A. I believe he did. I wouldn't say for sure. 
Q. That he was closed up. And you tell The Court and jury 

that you did not ·get in under the whe·el of that automobile 
down there and drive on down the road~ 

A. Yes, ~ir. 
Q. Do you know anything about the beer cans or empty cans 

or full cans that were in the automobile at the time of the 
. wreck~ 

A. Do I know about any being in the car~ 
Q. Yes, sir. Yes, sir. 
A. Well, now Ernest Hartbarger brought this can, this can 

I was telling you about-this galvanized can-. They went 
over there-he and my wife-to Freed 's lot to get the things 

out of my car, and this can-. He brought my stuff 
pag-e 290 r all home; and after I got out of the hospital and 

was looking in this can, Ernest had gathered the 
stuff out of the car and had put a lot of stuff down in there. 
There was 2 cans of Budweiser beer in there. 

Q. There was 2 cans of Budweiser beer in there. 
A. I asked Ernest later on after that where they came from. 

Mr. Timberlake: I don't think you can testify as to the con-
versation you had with him. . 

Mr. Taylor: I don't think you can testify as to the conver
sation you had with him. 

\Vitness: A. That's all the beer I know of in the car. I 
didn't even know those 2 cans were in there because I didn't 
know how much we drank, how much we gave away, or bow 
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like that; and be told me how it happened or as near as he 
could-what he heard-a lot of it. 

Q. Did you or did you not tell him that when you all stopped 
at The Willows that Fred Dickerson started to drivl:l the auto
mobile? 

A. Didlwhat? 
Q. Tell him that Fred Dickerson started to drive the auto

mobile at The ·willows? 
. A. That he sta.rted to drive it a.t The Willows? 

Q. Yes.· 
A. I don't quite follow you there. 
Q. You have testified that Fred Dickerson started to driv-

ing the automobile on the way to Staunton at White's. 
A. That is correct. 
Q. ·That is eorrect? 
A. Yes. 
Q. That's what I understood. I asked you did you or not tell 

Mr. Buchanan after you got out of the hospital that Fred 
started to drive the automobile that night at The Willows f 

A. That I told him-? That I told Buchanan that Fred 
Dickerson drove the car from The \Villows or started 

there? 
page 293 ~ Q. Started to drive a.t The Willows. 

A. And that he hadn't drove from White's in Y 
, Q. Yes, sir. 
A. I didn't tell George that. No. 
Q. You didn't tell him that? 
A. No, sir. 
Q. Did you tell Mr. Buchanan that Fred was driving the car 

and ·that you saw there was going to be a wreck and that you 
jumped down on the floor Y 

A. I told George Buchanan. I might have told several peo
ple that something like that come in my mind. When it did I 
don't know but I couldn't swear to it and I won't swear to that 
statement. 

Q. But you have testified here that you were asleep when 
that car was headed east on Route 250 and you never knew 
anything about the automobile accident. 

A. Now how was that Y The first of that Y 
·Q. Do you remember telling The Court and the jury just a 

few minutes ago that you were asleep immediately after you 
left Mr. Hartbarger's or he drove up in his driveway? 

A. Yes, sir. . 
Q. And that you didn't know where Dickerson turned the 

car around or where he went or you didn't remember bitting 
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many was left; but they must have been mine-the ones I took 
-because they were Budweiser beer cans. 

By Mr. Taylor: 
Q. How much more beer was bought after what you took 

away from home and what Mr. Wade took away from home? 
A. You mean Mr. Dickerson~ 
Q. I mean Mr. Dickerson. 
A. It was 2 cartons ; that would be 12 cans. We bought those 

at the Coffee Pot. Fred suggested that I buy 2 cartons of beer. 
He said, ''I'll give, you the money back when we get home be

cause I didn't bring any money with me." 
page 291 r Q. Fred sug·gested that you buy thaU 

A. Yes, sir, because he asked me to buy some. I 
said, "We don't need no more beer," or something like that. 
He said, "Well, we're going up to see Bunk. We'll take him 
some." I said, "0. K." 

Q. Altogether there was 5 cartons in among you that par
ticular day. 

A. Yes, sir; but mow the last 2 cartons that we got, I gave 
Glenn Swearinger that one carton there to him. Out of that I 
didn't see Fred drink any of that last beer we bought. Whether 
he did I don't know, but I know I didn't drink any of that beer 
that was bought. 

Q. Now, Mr. Wade, you know Mr. Buchanan who lives down 
theTe at Fishersville. 

A. George Buchanan? Yes, sir. 
Q. Do you know him very well? 
A. ViT ell, I didn't know him too well. I mean I knew him. He 

works the same shift at the plant that I do; and I had met him· 
through Fred Dickerson because they worked at the same 
place-I believe the same department-and they rode-. 
George Buchanan-. Fred hauled him to work. They rode 
together. 

Q. Did you have any conversation with him regarding the 
operation of this automobile after you got out of the hospital T 

Q. Did I have any with him? 
Q. Yes, sir. 

A. I talked to him about it. Yes. 
page 292 r Q. Do you remember that conversation that you 

bad with him about the operation of the automo-
bile? 

A. Well, you mean what we talked about or what I-? 
Q. Yes, sir. 
A. I asked him if he knew how it happened or something 
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Q. In fact, you remember nothing. 
A. That's right. 
Q. From the time you went to sleep before the accident. Is 

that correct 1 
A~ That's right. 

No further questions. 

"\:Vitness leaves the stand. 

ERNEST LINCOLN HARTBARQER, 
the four th witness, being first duly sworn, testified as followg: 

. \ 

DIRECT EXAMINATION. 
I 

By Mr. Timberlake : • ' 
Q. Mr. Hartbarger, please state to the jury your full name, 

please. 
page 296 r A. Ernest Lincoln Hartbarger. 

Q. How old are you? 
A. 46. 
Q. Where do you live? 
A. Fishe.rsville. 
Q. And where are you employed? 
A. Out here at "\Vbitesell Brothers at the present time. 
Q. During construction work? 
A. Yes, sir. 
Q. Contracting work. 
A. Yes, sir. . 
Q. Mr. Hartbarger, where is your home in Fishersville in 

reference to the scene-well, to former Sheriff Gilkes on 's 
home? 

A. Right up on the opposite side of the road. 
Q. Right across the road. Right across Route 250 from Mr. 

Gilkes on 's? 
A. That ;s right. 
Q. And that would be-. Your house is on the north side? 
A. Going to Waynesboro, yes, sir. 
Q. And how far back from the road is it? 
A. Oh, it sets back about 100 feet. 
Q. It sets back about 100 feet. Will you state whether or not 

there is a lane or driveway going up from the road to your 
house? 
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the bus or hitting the house and didn't remember anything 
until the following Saturday after the accident in the hospital' 

A. That's right. 
Q. Now my question was: Did you not tell Mr. 

page 294 r Buchanan that you remembered or saw that there 
was going to be an accident and you jumped down 

on the flood · 
A. Now Buck and I were talking and during the general 

conversation I told him something about dreams..,,.-things like 
that I dreamed about; but I thought that is what it was but I 
told him I couldn't swear to it because it might have been a 
dream. I didn't know; I couldn't swear to it. 

Q. You told him you couldn't swear to it. You told him it 
might have been a dream. 

A. Yes. , 
Q. Didn't you, Mr. Wade, as a matter of fact, stop .at The 

Willows to get beer that nighU 
A .. No intention of mine. No, sir. 

· Q. No intention of yours 7 
A. No, sir. 
Q. And you, as a matter of fact, were driving that automo-

bile. 
A. Sir? 
Q. Weren't you driving that automobile? 
A. No, sir. 
Q. You were not driving that automobile at all after you left 

·white's filling station that night. · 
A. That's right. 
Q. Have you seen that automobile since it was wrecked 7 
A: Have I-7 Yes, sir. 
Q. You know where it was wrecked 7 
A. Yes, what I was told. 

Q. You don't remember hitting the steering 
page 295 r wheel in that automobile 7 

A. No, sir. 
Q. And you don't remember hitting anything with your chin 

whether it was the steering wheel or the windshield 7 
A. No, sir. 
Q. You don't remember hitting anything with your chest¥ 
A. No, sir. 
Q; You don't remember asking for your Wife and asking , 

how Mr. Dickerson was? · 
A. No, sir. 
Q. At the· hospital or at the scene of this accident? 
A. No, sir. 
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Q. You say you parted company around dusk or around 6 
o'clock? 

A. That's right. · 
Q. Did you have the trailer attached to your cad 
A. That's right. 
Q. You left where you were there at the camp about that 

timef 
A. That's right. 
Q. Where did you go f 
A. I started back borne. 
Q. Did Wallace Wade and Fred Dickerson go in the same 

direction f 
A. Well, they may have for a little ways but they had 

another party with them that lived over in that 
page 299 ~ section and they took him home. They didn't catch 

up with me until out here at White's the other side 
of Churchville. · 

Q. That's what I'm getting to. Did you or not see Fred Dick
erson and Wallace Wade at ViThite 'sf 
· A. Yes, sir. 

Q. ·vv ere you already there when they arrived f 
A. Yes, sir. 
Q. \\Tere you inside or outside? 
A. Inside. 
Q. \Vhat were you all doingf 
A. \Ve got us a sandwich and drank us a beer. 
Q. You were inside when Fred Dickerson and Wallace 

Wade came in. 
A. Yes, sir . 
. Q. And will you state which of these 2 groups-that is you 

and your companion or Wade and Dickerson-left White's 
first or did you leave· at the same time f 

A. We left hef ore they did. 
Q. You didn't see them leavef 
A. No, sir. 
Q. "\Vill you state whether or not you heard any statement 

made by either ViT ade or Dickerson about who was to drive f 
A. Well, I seen Mr. Wade give Dickerson the keys and ask 

him to drive from there on; so whether he did or not, we left 
before they did. 

Q. All right. Now did you see these 2 men lated 
A. I saw them later on down here at Brand's flat. 

Q. ViT as that at The Willows? 
page 300 } A. Yes, sir. 

Q. Were you there when they arrived? 

.. 
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A. Yes, sir. 
page 297 ~ Q. Mr. Hartbarger, do you know or did you 

know Wallace Wade and Fred Dickerson? 
A. Yes, sir. 
Q. ·Did you see these 2 men on Saturday, April 20? 
A. Yes, sir. 
Q. Oflast year? 
A. Yes, sir. 
Q. That is '57. 'Vhere were they when you first saw them? 
A. Over in Bath County over there at Cow Pasture River 

trout fishing. 
Q. What were you doing out there? 
A. I was out there fishing that afternoon. 
Q. About what time of day did you run into them? 
A. I'd say approximately around 4 o'clock. 
Q. 'Vill you just verv briefly tell the jury what took place 

after you met up with Wallace Wade and Fred Dickerson? 
A. Well, we were fishing. There was a fell ow with me-a 

fel1ow .Jordan. We met them on the river bank fishing around 
4 o'clock in the afternoon. We saw them off and on until we 
quit that evening just before dark. I don't remember partic
ularly what time. I saw them off and on between ti~es. 

Q. And, Mr. Ha.rtbarger, did you all have any beers· or any 
other drinks together? · 

A. I didn't myself. Maybe Jordan did. I wasn't with those 
boys regular. We were along the bank. I didn't ·see any. 

Q. Will you state to the jury whether or not you had any 
trailer or anything of that kind out there? 

page 298 ~ A. Yes, I did. 
Q. What was the purpose of having the trailer? 

A. I had a pick-up trailer imd brought back a load of saw
dust-rotten sawdust-to put on the garden. 

Q. Did any one of these people that you mentioned help you 
with loading the sawdust? 

A. This fell ow J orda.n helped me throw some on there. I 
don't remember whether Wallace· and the other boy did or 
not. When they got through fishing they come up on the bank. 
I told them I was going to take the sawdust. home. I threw 
some on and started home. 

Q. Did you get the license plates that day for the trailer? 
A. Yes, sir. 
Q. Who got those? 
A. I think Mr. Wade got those. 
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A. Yes, sir. _ 
Q. You saw him give him the keys to the car. 
A. Yes, sir. 
Q. Whether or not they made any changes after you left 

from The Willows, of course, you don't know. 
A. No, sir, I don't. 
Q. But it appeared to you that Wade was getting in on the · 

right side when you left The Willows. 
A. Yes, sir. 

page 302 ~ CROSS EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Hartbarger, you did not actually see and you are not 

testifying under oath that Mr. Wade did get in under the wheel 
of that car-Mr. Dickerson did get in that car under the wheel 
at The ·willows. · 

A. No, I didn't see him get under the wheel because he was 
talking to the man at the restaurant just as I was fixing to 
pull out. 

Q. And you did not se·e Mr. Wade get in the car on the right 
side. You saw him go back towards the car. 

A. That's right. 
Q. But you cannot tell the jury that he actually got in the 

car on the right-band side. 
A. No, sir, because he walked back between the car as I 

was pulling out. 
Q. Whether he got in the driver's side or the other side you 

don't know. · 
A. No, sir. 
Q. And you don't know who drove it away from White's . 

. A. No, sir. 

RE-DIRECT EXAMINATION. 

By Mr. Timberlake: 
Q. Will you state, Mr. Hartbarger, whether or not you saw 

Mr. Wade open the door of the car preparatory to entering it 
at The· Willows T 

A. I never looked back that close. I never paid 
page 303 ~ that much attention. ' 

No further questions. 

Witness leaves the stand. 
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A. I just had pulled ·in. They pulled in shortly behind me 
because I hadn't got out of my car. They pulled out and got 
out. I think one of them went over to talk to somebody in. the· 
restaurant but they were closed up. 

Q. You were by yourself at that time? 
A. That's right. 
Q. Mr. Hartbarger, how far was Wade's car from your car 

when they pulled up and stopped? 
A. Well, it was kind of opposite my trailer. It wasn't up 

the complete side of me. It was kind of back. 
Q. On the right or left side? 

· A. On the left side. 
Q. And you were still in your car when they pulled up and 

stopped? 
A. Yes, sir. 
Q. Did you see who got out of the right side of the Wade 

cad 
A. \Vell, \Vade come up to me on my side. It looked to me 

like he g-ot out the right side of their car. 
Q. Did you see Dickerson get out? 
A. I didn't see him when he g<;>t out. It was dark. They had 

done cut the lights off. He come up and talked. He wanted to 
know how I was getting along with the trailer. I said, ''All 
right. It ain't giving no trouble." Someone come to the door 

.. and said they were closed up. . 
Q. Did you see Wade get back in the car? 

page 301 r A. He went back to the- car. 
Q. Did he get in on the right or left? 

A. It looked like he got in on the right unless they changed 
after I pulled out. 

Q. Unless they changed after you pulled out. 
A. That's right. · 
Q. But what you saw insofar as while you were there, when 

he first got back in the car you saw Wade get in on the right 
side. 1 • 

A. He went back to that side as far as I·could see. I didn't 
pav too much attention. . 

Q. Mr. Hartbarger, .did you see Wade's car any more that· 
night? 

A. Not except until after the wreck. . 
Q. Not until after the wreck. Did you.go direct to your home 

from The Willows? 
A. Yes, sir. 
Q. So as I understand from your testimony, you heard out 

at White's Mr. Wade ask Fred Dickerson to drive and gave 
him the keys to the car. 
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.. Wilfiiam H; Shuey. 

CROSS EXAMINATION. 

By Mr. Taylor: 
Q. You are known as Hal Shuey, are you not? 

page 305 ~ A. That's right. 
Q. Where do you work, Mr. Shuey? 

A. 'Vell, I'm picking apples right now. 
Q. You 're pi~king apples right now? 
A. Yes, sir. · 
Q. You have no regular job? 
A. No, sir. 
Q. And you say you know Mr. Wade very welL 
A. Both of them. 
Q. Both of them. And Mr. Wade is a very good friend of 

yours. · 
A. Both of them was. 
Q. Both of them were. I asked you about Mr. Wade. 
A. Yes, he is. 
Q. What did you go to The Willows for that nighU 
A. Well, I bad been at my brother's and I stopped by there. 
Q. You had been at your brother's. 
A. That's right. 
Q. And you stopped by there. 
A. That's right. 
·Q. For what reason? 
A. Well, I generally stop there pretty of ten. 
Q. You generally stop there pretty often? 
A. That's right. 
Q. And you say the first thing that you saw was Mr. Wade 

and Mr. Dickerson coming from the door of The Willows. 
A. That's right. 

Q. Is that correct? 
page 306 ~ A. That's right. 

Q. And you say you saw Mr. Wade go to the left 
side of the car? 

A. No, to the right side of the car. 
Q. The riQ:ht side of the car. 
A. He walked between the·2 cars. 
Q. He walked between the 2 cars. 
A. That's right. · 
Q. And you saw the other man1 .Dickerso:n, go on the. other 

side of the car? 
A. Under the steering wheel. 
Q. Sir? 
A. On the left side. 
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WILLIAM H. SHUEY, 
the fifth witness, being first duly sworn, testified· as follows: 

DIRECT EXAMINATION. 

By Mr. Timberlake : 
Q. Mr.' Shuey, what is your full name, sid 
A. William H. 
Q. William H. And where do you live 1 
A. Down at Brands. 
Q·. Mr. Shuey, '~rere you at The \iVillows during the night of 

April 20, 19'57? 
A. Iwas. · 
Q. That was the night on which this accident occurred. 
A. That's right. 
Q. \iV ere you there when a car operated by Mr. Hartbarger 

came there? 
A. No. I was there before it left. 
Q. I see. \iVas a 1950 Buick car of Mr. Wade's there while 

you were there? 
A. Itwas. 
Q. Did you know Wallace Wade and Fred Dickerson? 
A. Real well. 

Q. Sir~ 
page 304 ~ A. Real well. 

Q. Now were you there when-? Were both of 
those· cars there, the Hartbarger car and the Wade car, when 
you came there~ 

A. Yes, sir. 
Q. Did you drive there or walk 1 
A. I drove there. 
Q. You drove. And did you when you drove up there-? Do 

vou recall where Wallace Wade and Fred Dickerson were? 
" A. They were coming from Jake's store. 

Q. Coming from the store~ 
A. Yes, sir. 
Q. Did they leave while you were still there? 
A. They did. 
Q. Who drove when they left? 
A. \iVell, Mr. Dickerson was on 'the left side and Wad"°' 

walked around and got in on the right side, and Hartbarger 
pulled off ahead of them. As they pulled on the pike, I turned 
and went home. 

Q. And you are positive that Fred Dickerson was at the 
wheel at the driver's side? 

A. That's right. 
Q. You didn't see anything more of them that 111ight? 
A. No, sir. 
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Hugh Jacob Coffman. 

A. Hugh Jacob Coffman. 
page 308 r Q. What is your age, residence, and occupa-

tion? 
A. I'm 59 years old and I own and operate Jake's Grill 

down 3 miles east on 250. 
Q. Is that what is commonly known as The Willows~ 
A. That's right. Yes, sir. 
Q. Mr. Coffman, do you recall on the Saturday night of 

April 20, 1957, the night that Fred Dickerson and Wallace 
Wade were involved in this accident, do you recall their being 
there at your place· of business that night? 

A. They were there after I closed. 
Q. Do you know about what time that ·was~ 
A. 10 minutes after 11 by my clock. 
·Q. Did you see them drive up~ 
A. No, sir. 
Q. Did you see them drive away~ 
A. No, sir. 
Q. What, if any, conversation did you have with either or 

both of them? 
A. V\T ell, they came to the door and asked for 2 ('.artons of 

beer. I looked back at the dock. I didn't open the door. Mr. 
Snyder that ·works for me-. He was helping out diver the 
week-end. He said, "Junior Dickerson an(j. Wallace Wade are 
knocking on the door.'' And Mr. Snyder was helping me over 
week-ends. He happened to be at the door and he told me that 
vVallace and Fred Dickerson was at the door and wanted to 
know if I wanted to let them in. I said, ''Open the door and see 

what they want. They might want some cigar
page 309 r ettes." He opened the door. The counter has an 

opening there almost in front of the door just 
probably 20 feet from the door. I h~ppened to be standing 
rig·ht in the opening. When he opened the door they said, 
".Jake, how about a couple cartons of beer to go~" I said, 
"No, sir." I looked at the clock; it was right over my head. I 
said, "It's 10' minutes after 11. No beer is going out of her~ 
tonight." That's all that was said. They went away. I didn't 
see them walk away from the door. 

Q. Do you recall which one of the 2 actually asked you? 
A. I think Mr. Dickerson. 
Q. You think Mr. Dickerson made the request for the 2 car

tons of beer. 
A. Yes, sir. 
Q. And you recognized them both as being Fred Dickerson 

and Wallace Vj ade. 
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Hiigh Jacob Coffman. 

Q. Did you see them actually get in the automobile? 
A. I did. , 
Q. You did. And did you see the car pull away? 
A. They pulled away just as I pulled away. 
Q. They pulled away just as you pulled away. 
A. Yes, sir. 
Q. Whi9h pulled away first? 
A. They went that way (indicating towards Waynesboro); 

I went this (indicating towards Staunton). They went toward 
Waynesboro and I came back towards home. 

Q. Had you been drinking anything that night? 
A. No, sir. 
Q. What did you stop fod 
A. Well, I just stopped. I don't know how come. I just 

stopped. I generally stop there. 
page 307 ~ Q. You generally stop there. 

That's right. 
Q. You had not been drinking anything at all? 
A. No, sir. 
Q. \TV ere there any lights on the outside of that building? 
A. No, sir. 
Q. There were no lights on the outside of that building. 
A. No. sir. They were getting ready to close. 
Q. They were getting ready to close and there were no lights 

there at all. 
A. I didn't see any. 
Q. And you saw that car pull out-. 
A. I did. 
·Q. And go down the road towards Waynesboro. 
A. I did. 
Q. And you don't know what happened after that. 
A. No, sir . 

. No further 9-uestions. 

\llfitness leaves the sitand. 

HUGH JACOB COFFMAN, 
the sixth witness, being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Timberlake: 
Q. Mr. Coffman, please state your full name. 
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Ph~Uip Hawthorne Young. 

A. Yes, sir. 
Q. And you didn't go outside. 
A. No, sir. . 
Q. And did you have any conversation-7 Well, that is your 

only contact with them 1 
A. That's all that was said. 
Q. You didn't see them drive up and you didn't see them 

leave·7 
A. No, sir. 

CROSS EXAMINATION. 

By Mr. Taylor: 
Q. Mr. Coffman, are you absolutely certain it 

page 310 r ·was Mr. Dickerson that asked for the beer 1 . 
A. I wouldn't say for sure which one it was. 

Q. You wouldn't say for sure which one it was. 
A. No, sir. 
Q. They were both together7 
A. Yes, sir. They were both together. They didn't.come in

side the building. They were just standing right at the door. 

No further questions. 

ViTitness leaves the stand. 

PHILLIP HAWTHORNE YOUNG, 
the seventh witness, being :fii::st duly sworn, testified as fol
lows: 

DIRECT EXAMINATION. 

By Mr. Franklin: 
Q. Would you state your full name 1 
A. Sir7 
Q. Would you state your full name? 
A. Phillip Hawthorne Young. 
Q. How old are you, Mr. Young? 
A. 57. 
Q. 57? 
A. Yes, sir. 
Q. Where do you liv:e? 
A. I live at Harry Coiner's place 4 miles north of Waynes

boro. 
Q. What is your ·occupation? 
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Ph~llip Hawthorne Young. 

A. Carpenter work. 
page 311 ~ Q. Carpenter work Y 

A. Yes, sir. 
Q. How long have you known Mr. Wallace Wade Y 
A. I'd say 14 years; something like that. 
Q. Did you know Fred Dickerson Y 
A. Yes, sir, I knew him. 
Q. Mr. Young, when did you last see Fred Dickerson? 
A. I last saw him on Saturday night. 
Q. Saturday night before he was killed Y 
A. Yes, sir. 
Q. Where did you see him Y 
A. I saw him down at the sandwich place on 250 right be-

low Mason's station. 
Q. \Vayne-Way? 
A. Yes, sir. 
Q. Drive-In I think. 
A. Yes, that's the place. 
Q. What time did you see him Y 
A. It was around 11 o'clock or a little after. I wouldn't say 

because I never thought nothing about it only I had to be home 
before midnight so-. My dad was sick. 

Q. Under what circumstances did you see-? 
A. He pulled in there. 
Q. Who pulled in there Y 
A. Mr. Dickerson and he spoke to me. He come on out of the 

restaurant there and he got in the car. There was somebody 
in the car with him, and he pulled out. Somebody 

page 312 ~ else pulled around and I didn't know who that 
was. · 

, Q. Did you see him when he pulled in there Y Was he driving 
this car? · 

A. Yes. 
Q. What kind of car was itv 
A. A black Buick ; a black car. 
Q. Did you see him when he pulled out' and started towards 

Staunton Y 
A. Yes, sir. 
Q. \Vho was driving then Y 
A. He· was driving it. 
Q. Fred Dickerson was driving it? 
A. Yes, sir. I never thought nothing·about it until the next 

morning \vhen I heard it. 
Q. When did you hear about this accident, Mr. Young? 
A. Sunday morning. I don't recall just what time. 
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Ph~llip Hawthorne Young. 

Q. How did you hear about iU 
A. Well, I had to go to the drug store in Waynesboro

Fishburne 's Drug Store-that morning and I heard it then. 
Q. How did you hear it 1 Did you hear it by hearing some-

body talk about it or over the air f 
A. Yes, sir, I heard somebody talking about it. 
Q. You heard somebody talking about it. 
A. Yes, sir; and you know I couldn't re.ally believe it at first 

until I really found out about it. 
Q. Did you go to see Mr. 1,7i,7 ade while be was in the hospital? 

A. I went up there on Monday morning. I 
page 313 ~ couldn't get in on Sunday. Monday they wouldn't 

let me go in. Then I ca.lled but I didn't go in the 
hospital after the one time. I talked with his wife and there 
was a doctor on the floor. They wouldn't let me see him. 

Q. You never did actually get to talk to him while he wa.s1 in · 
the hospital. 

A. No, sir. 
Q. Did yo·u recognize "'\Vallace Wade as the person in the car 

when you saw it there at the· Drive-In' 
A. "'\Vell, I was just under the impressfon it wa.s W a.de be

cause it was bis car. I see them so much together. Where I see 
one I see the other, and so they looked like they were good 
friends-the best of friends; and I have seen him driving Wal
lace's car-.J unior-so-. 

Q. The other person you saw in the car. Did he appear to be 
awake or sit.tinµ; up or was he asleep in the car? 

A. He was sitting over to one side. I didn't look right-. 
You know. You wouldn't look. It looked like everybody was in 
a hurry and I was too. I couldn't say for sure but I know he 
was sitting in the car kind of over to the right side over next 
to the door. Tha.t 's the wav be was. That's all. 

·Q. Did you say you talked to Fred Dickerson? Spoke to 
~' . 

A. He spoke to me. 
Q. He spoke to you. 
A. Yes, and I spoke. That's all. He got right in the car and· 

pulled out. 
page 314 ~ Q. He got in the car a.nd pulled out. 

A. Yes. 

CROSS EXAMINATION. 

13y Mr. Taylor: 
Q. Mr. Young, where do you live? 
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Ph~llip Hawthorne Young. 

A. I live 4 miles north of Waynesboro at the Harry Coiner 
place. 

Q. · The Harry Coiner place T 
A. Yes, sir. I come right on up the road and turned at what 

they call-. . 
Q. What is known as the White Bridge Road T 
A. Yes. That's the way I went to go home. 
Q. How did you happen to be up to this restaurant that 

night? 
A. I had been over here. 
Q .. Sir? 
A. ·I had been to Staunton and I went in there to get some 

coffee. I stopped in there and got a sandwich. 
Q·. A.bout what time was it? 
A. I'd say .around 11 o'clock or after. I wouldn't say be

cause I didn't look. I never thought about it only I had to get 
home before midnight. 

Q. Why did you have to get home before midnight? 
A. Because I had a sick father. I always give him his med-

icine between 11 :30and12· o'clock. 
Q. And this was after 11 o'clock? 
A. Somewhere around there. Yes, sir. 
Q. \Vb ere did you· park when you drove into this restau .. 

rant? 
page 315 ~ A. Well, I pulled-. I don't know whether I can 

tell you or not. I can take you down there and 
show.you. 

Q. Can you tell me? The restaurant faces the highway, 
:doesn't it 1 

A. Yes, sir. . 
Q. And it has a large parking area there, doesn't it? 
A. Yes, sir, fairly large. . 
Q .. Were you parked on the Waynesboro side of the restau-

rant or the motel side? 
A. Yes, sir. 
Q. Sid 
A. Waynesboro. 
Q. On the Waynesboro side.? 
A. Yes, sir. 
Q. Is that correct? 
A. I think so. In fact-. 
Q. Do you remembed . 
A. I won't say. I can tell you where the car was parked but 

I couldn't tell which side. 
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Ph~~lip Hawthorne Young. 

•Q. Were you inside of the restaurant when you saw Mr. 
Dickerson? 

A. No, he was coming out. 
Q. Sid 
A. He came out. 
Q. He came out 1 
A. Yes, sir, he came out. 
Q. VV ere you going in then? 

A. Sir? 
page 316 r Q. \1.,T ere you going in then? ln the restaurant? 

A. No. I was in the car when he came out of the 
restaurant. 

Q. You were in the car when he came out of the restaurant. 
A. Yes, sir. 
Q. Wnere had be parked or the car parked that be was in? 
A. I pulled in this way and he come out this way (indicating 

opposite directions). 
Q. Was his car close to your car~ 
A. Yes, tolerable close. 
Q. How many cars were in between? 
A. I don't know. One pulled in when he went on out. 
Q. One pulled in when be went out~ 
A. Right out behind him. 
Q. When you were parked there and he was parked there, 

how mm1y cars were between you and he or the car that he was 
supposed to be in 1 

A. I don'tknow. 
·Q. You don't know? 
A. No . 

. Q. :bid you see him get out of this automobile~ 
A. Sir? 
Q. Did you see him get out of this automobile or noU 
A. No, he got in the car. 
Q. You saw him get in? 
A. Yes, sir. 
Q. You did not see him get out~ 

A. No, sir. 
page 317 r Q. And you say that there was some man in the 

car that you assumed was Mr. Wade. 
A. Yes, sir. 
Q. Because of the fa.ct tJ1at they had be~ seen togetlrnr. 
A .. And the automobile .. It was a black Buick.' I know that. 
Q. It was a black Buick. Well, there are- lots of black Buicks, 

aren't there~ 
A. Yes, sir, I now that but I had seen him drive so much. 
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Ph~llip Hawthorne Y owng. 

Q. You had seen him drive so much. 
A. Yes, sir. 
Q. And you had seen them together a lot¥ 
A. Yes, sir. 
Q. You just assumed that was Mr ... \Vade. 
A. Yes,sir. 
Q. You did not positively identify him or say under oath 

that that was Mr. Wade in that automobile, can you 7 
A. \i\TeU, I don't guess I could. 
Q. Going on what you had seen before that night, you as'" 

sumed it wa.s Mr. Y.,T ade. 
A. Yes, sir. 
Q. Is that correct 7 
A. Yes, sir. 
Q. Now were you still there, Mr. Young, on the parking lot 

when this car drove off¥ 
A. Yes. · 
Q. And what were you doing then 7 

A. Sir¥ 
page 318 r Q. ·what were you doing then 7 I say what were 

you doing there at the parking lot¥ You had had 
your coffee. 

A. No, I was going to get ine something to eat. 
Q. Oh, you were going to get something to eat. I thought 

you were going to get some coffee. 
A. I say I may ha.ve eat a sandwich. 
Q. You don't know whether you did or not¥ 
A. I don't know; I could have. · 
Q. Who else was on that lot that night 7 
A: I don't know. · · 
Q. You don't recall seeing anyone there 7 
A. There was other cars there. I know that. 
Q. There was other cars there. 
A. Yes, sir. 
Q. \Vere there any other people there that you recognized 7 
A. In fact, I don't recall. 
Q. You don't recall any? 
A. No, sir. As far as-. I didn't think there would ever be 

a question of anything of this kind.· 
Q. Did you see the operator of the place¥ 
A. I guess so. · 
Q. Well, let's don't guess. 
A. Now I don't know whether I saw the owner or not. 
Q. You don't know whether he was there or not. 
A. No, sir. 
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Ph~llip Hawthorne Young. 

Q. In fact, you don't know whether any other person was 
there e.xcept this one man. Is that correct Y 

page 319 ~ A. No. 
Q. Sid 

A. There was other persons there. 
Q. But no one that you knew or recognized. Is that correct' 
A. There was other people there. I know that. 
Q. N1ow, Mr. Young, you say you had. known Mr. Wade for 

some time. 
A. Yes, sir. , 
Q. And you went to the hospital the next morning to see 

him' 
A. I went Monday morning. 
Q. Monday morning. 
A. Yes, sir. 
Q. Did you get to see him Y 
A. No, sir. 
Q. You did not get to see him Y 
A. No, sir. 
Q. And you never did go back Y 
A. No, sir, I didn't go back. I called in and asked about him. 
Q. You called to ask about him' 
A. Yes, sir. I naturally would. 
Q. Now who was the first person you ever told that you saw 

Mr. Dicker~on drive this car a.way from the Drive-In restau
rant? 

A. Well, I told Mr. Franklin is one. 
Q. You told Mr. Franklin there. He is one. 
A. Yes, sir. . 

Q. And when did you tell him' 
page 320 ~ A. I don't know the date. I never kept up with 

the dates. 
Q. \\Tell, can you gi,7e us any idea when you told him? 
A. No. I don't know the date·. 
Q. Sid 
A. I don't know the date. 
Q. You don't Im.ow the date. 
A. No, sir, not right off. 

, Q. \\Tell, you went to the hospital on a Monday morning 
after the accident. 

A. Yes, sir. 
Q. And you did not see Mr. Wadef 
A. No, sir. 
Q. When was the :first time you told Mr. Wade about iU 
A. \Vell, I don't know. I told him a.bout it and that was-. 
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PhiJ~l!ip H a;wthorn:e Young. 

I remember telling him. I told him how surprised I was in 
finding it out. 

Q. \iV ell, did you tell him about it immediately upon his re-
lease from the hospital? 

A. It couldn't ha-ye been too long afterwards I know. 
Q. It couldn't have been too long afterwards. 
A. No, sir. 
Q. After his release from the hospital. 
A. Yes, sir. Yes, sir. 
Q. Did you testify to that effect in the County Court when 

this matter was heard 

Mr. Timberlake: I object to that, You,r Hono1'. 
page 321 r There wasn't any evidence introduced on behalf 

of the defendant and Mr. Taylor knows it. 
\i'ilitness: A. Here's what I said. I said, "Anything I can 

do to help-.'' 
The Court: Was this witness called in the County Court? 
Mr. Timberlake: No, sir. No evidence was put on on behalf 

of the defendant. 
Mr. Taylor: There was a preliminary hearing. This wit

ness says he told his attorney and Mr. Wade shortly after he 
got out of the hospital-. 

Mr. Timberlake: Mr. Taylor knows, as well as The Court 
knows, in 9 out of 10 of these cases that no evidence is put on. 

The Court: The only proper use that could be made of that 
would be impeachment; and if the witness were not called, he 
could not be impeached, and I will ask Mr. Taylor to discon-
tinue. ' 

Mr. Timberlake: I move that it be stricken. 
The Court: Members of the jury, I will ask you to disre

gard, the question Mr. Taylor asked whether he so testified at 
the preliminary hearing. You are not to consider that in any 
·way, shape, or form. ' 

page 322 r By Mr. Taylor: . 
·Q. Did you see any other car leave there that 

night, Mr. Young? 
: A. Yes, sir. 

Q. Who? 
A. I don't know. 
Q. You don't know? 
A. No, sir. 
Q. The only thing you know is you saw Mr. Dickerson drive 

·a car out of that driveway. 
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Sheriff John E. Kent. 

Q. Approximately how far is the WaynH-Way Restaurant 
from the city limits of vVaynesboro t Can you tell us t 

A. Just about a mile I'd say. 
Q. And on what. side of Route 250 is the \i\T ayne-'\iV ay? 
A. It's on the right going east. 
Y. That would be on the south side. of the road t 
A. Yes, sir. 
Q. And I believe it is ju.st adjacent to the All-State Motor 

Court.Js that right t · 
A. That's right, sir. 
Q. Mr. Furr, about bow far is it, as nearly as you can esti

mate it, from the Wayne-Way Restaurant as you travel west 
011 250 to the ea.stern limits of the village of Fisihersville ~ 

A. I'd say that would be just about a mile; about a mile I'd 
say. 

Q. How far is it from Fishersville to the city limits of 
Waynesboro? Do you know? . 

A. I've never checked it by the speedometer. They annexed 
and moved the city limits out. 

Q. The city limits are there about the Skyline Drive-In V 
A. The Skyline Drive-In. That's right, sir. 
Q. ·would you say it is as much as 4 miles from the city lim

its of Waynesboro to Fisbersville? The eastern 
page 325 ~ limits of Fishersville ~ 

A. I couldn't say because I just don't know. 
Q. That's all. Possibly Sheriff Kent will know more· defi-

. nitely. 

Mr. Taylor: No' questions. 

No further quest.ions. 

"Wit.J1ess leaves the st.and. 

SHERIF,F JOHN E. KENT, . 
the ninth witness, being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Timberlake: 
Q. Sheriff Kent, you are familiar with Route 250 from Fish

ersville to Waynesboro, are you not? 
A. Yes, sir. 
Q. Could you tell us with any greater degree of certainty 

than Deputy Sheriff Furr did the distance from the Wayne-
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D,@puty Sheriff Paul C. Furr. 

A. Yes, sir; and if Junior hadn't spoke to me I wouldn't 
have- paid much attention. 

Q. You wouldn't have known him. You don't know what 
happened between there and n.20, the time of this accident? 

A. No,sir. 
Q. And you did not see him buy anything at that restaurant. 

He was coming out I believe you testified to. 
A. Yes, sir. · 
Q. Is that correctT 
A. Yes, sir. 

No further questions. 

·vntness leaves the stand. 

• • • • • 

page 323 ~ Mr. Timberlake: I want to call Mr. Furr. 
The Court: Of course, he has been in the 

courtroom. Any objection, Mr. Taylod 
l\fr. Taylor: Mr. Furr? 

- The Court: Yes, sir. · 
Mr. Taylor: No, sir. I have no objection to anybody testi

fying. I'm just trying to find out the facts. 

DEPUTY SHERIFF PA UL C. FURR, 
the eighth witness, being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Timberlake: 
Q. Please state your full name .. 
A. Paul C. Furr. 
Q. And are you a deputy sheriff of Augusta County? 
A. Yes, sir. 
Q. And where do you live, sir? 
A. Fishersville; Route 2. 
·Q. Mr. Furr, you are familiar with Route ·250 from Staun

ton to Waynesboro, are you not? 
A. Yes, sir. 

page 324 } Q. Travel it regularly? 
A. Yes, sir. 

Q. Do you know the location of the Wayne-Way Restau-
rant? · 

A. Yes, sir. 



220 Supreme Court of Appeals of Virginia 

Mrs. Wallace Parker Wade. 

Q. Mrs. Louise Wade. Where. do you and your husband live' 
A. Fishersville. 
Q. Are you employed or a housewife? 
A. Yes, sir. 
Q. V\7here do you work? 
A. Staunton Manufacturing. 
Q. Staunton Manufacturing in Staunton? 

·A. Yes, sir. 
Q. And, Mrs. vVade, where were you on the evening of April 

20, 1957, when this accident occurred? 
A. \Vell, I was at home until about 8.30. Then I went down 

to Mrs. Ha.rtba.rget 's· to wa.tch TV. 
Q. Were you at Mrs. Hartbarger 's when the accident oc

curred? 
A. No, sir, I was at home. She brought me. home at 11 

o'clock. · 
Q·. Mrs. Wade, when, before that, had you last seen your 

husband? 
A. Friday night when he came home from work. I fixed his 

things so they could go :fishing-the bedclothes. 
Q. So this :fishing trip, he had planned that before? 

A. Oh, yes, sir! 
page 328 r Q. About what time Friday night did he come 

home for his :fishing things? 
A. He usually gets home from work about a quarter after 

12. I had l1is things ready when he come. He must have left 
around 12 :30. 

Q. In what car did he leaveT 
A. Our car. 
Q. That is the '50 black Buick that was wrecked? 
A. Yes, sir. 
Q. Now, Mrs. \71,7 a.de, did you know where he was going 

fishing? 
A. I didn't know the exact destination because I don't know 

too much about that section, but I knew they were going :fish
ing. 

·Q. When you say ''they,'' who do you mean? 
A. Mr. Dickerson and my husband. 
Q. Now, Mr.s. Wade, how did you :first learn that there had 

been an accident~ 
A. Mrs. Hartbarger came after me at.my home. · 
Q. Did you go immediately to the scene? 
A. Yes, sir. 
Q. And will you st.ate whether or not Mr. Wade and Mr. 

Dickerson were still there when you ,got there 1 
A. Mr. Dickerson wasn't but my bus band was. 
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Way Restaurant to Fishersville? To the eastern limits of 
Fishe.rsville? 

A. If you call the eastern limits of 'Fishersville-. 
Q. I have particular reference to where this accident hap

pened. 
A. I'd say about a mile or just in excess of a mile. 
Q. Just in excess of a mile. And you would say it is about an 

equal distance from the Wayne-Way to the city limits of 
Waynesboro? · 

page 326 ·r A. A little less. 
Q. From the Wayne-Way to the city limits of 

Waynesboro. So it would be approximately-I gather-ap
proximately 2 miles from the city limits of Waynesboro to the 
scene of this accident. 

A. Probably 2 miles or a little more; less than 3. 
Q. That's all. 

Mr. Taylor: No questions. 

No further questions .. 

Witness leaves the stand. 

(At this point the Court and all counsel conferred in cham
bers. Upon retuning to the courtroom, Mr. Timberlake made 
the following statement.) 

Mr. Timberlake: Your Honor, we stated to The Court that 
we olllly had one otlrnr witness. There is a witnesis who we 
didn't think was available and is not a lengthy matter, and that 
witness ·will be here while this witness is testifying; but I 
wanted to clarify the fact. 

The Court: All right, sir. 

page 327 r MRS. WALLACE PARKER WADE 
the tenth witness, being first duly sworn, testified 

as follows: 

DIRECT EXAMINATION. 

By Mr. Timberlake: 
· Q. You are Mrs. Wallace Wade? 
A. Yes, sir. 
Q. What is your given name, Mrs. Wade? 
A. Mrs. Louise Wade. 
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A.. Well, I knew he was in a lot of pain. He couldn't mo·ve 
a.nd his fa.ce ha.d drawn crooked. His face started swelling 
and his chin g1ot crooked. It didn't look like he had any con
trol of the lower part of his face. 

Q. You didn't know anything about his bodily injuries 1 
A.. No. I asked him. Of course, I couldn't tell so I didn't 

know whether he was hurt inside or not. 
Q. Were you present when Trooper Collier was in there 1 
A.. Yes, sir. 
Q. Just the jury as best you can recall what took place 

between you, Trooper Collier, and your husband while you 
were all in there. 

A.. ·well, when I noticed Mr. Collier come in the X-ray is 
after they had pronounced Mr. Dickerson dead. 

page 331 r When he came in he said to my husband-. He 
said, '' \iV ell, \\Ta.de, I guess you know what I've 

got to charge you with." He didn't come •out and say. I was 
afraid he would because my husband wasn't supposed to know 
about Mr. Dickerson because they we.re afraid he would go 
into shock. He said, "Now I guess you know what I have to 
charge you with.'' \\T a.lla.ce jus.t looked at him. He said, 
"\\Tell, I'd like for you to take a. blood tes•t." Wallace still 
just looked at him. 

Q. \\T as there any conversation on your part a.bout the bliood 
test? 

A. No, sir, not umtil Mr. Collier asked me. 
Q. What did he ask you 1 ' 
A. He asked if it wa.s all right with me if he took it. 
Q. What was your reply? 
A. I told him, yes, sir. I guessed he was going to take it 

anyway so I guessed it wa.s all right for him to go ahead and 
fake it. I didn't know anything about it. 

Q. Did y·ou hear Mr. Collier make a.ny inquiry of Mr. Wade 
as to who had been driving his car that night 1 

A. No, sir. 
Q. You didn't hear that? 
A.. No, sir. 
Q. Did you remain on a.t the hospital, Mrs. \iV ade? 
A. Yes sir. I stayed there for 3 days. 
Q. Y.ou stayed there fo.r 3 days 1 
A. Yes, sir. 

Q. The whole time? 
page 332 r A. Yes, sir. I only left to go to· the ca.f eteria. 

Q. \\That was your husband's condition during 
those 3 days? 
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Q. How long was be there after you got there? 
A. Just a few minutes. They were getting ready to put him 

in the ambulance when I got there. 
page 329' r Q. was he actually on the stretcher when you 

got there?. 
A. Yes, sir. 
Q. Did you go up close to him and see him? 
A. Well, I couldn't go too close. Mr .. Collier was standing, 

on the side of' him. I asked Mr. Collier if that was my husband. 
He said be didn't know. I pulled the cover back for myself 
and looked and I knew it was my husband. 

Q. Did you go to the hospital? 
A. Yes, sir.· 
Q. How did you go 1 
A. In the ambulance with my husband. 
Q. ·what was your husband's. apparent condition during the 

ambulance ride 1 
. A. He just la.yed with his eyes shut. He didn't say any

thing to me. I tried to get him to talk but he wouldn't say 
anything to me. 

Q. W a.s there any evidence that he wa.s conscious 1 
. A. No, be never let me know he wa.s. He was just groan
mg. 

Q. When you giot to the hospital, where did you go 1 
A. °"Te sfayed in the hall. The doctors and nurses were 

busy with Mr. Dickerson. We stayed in the hall until they got 
through with him. · 

Q .. Where was your husband? 
A. Right ,outside in the hall; outside, I guess, of the emer-

gency room. . 
Q. Did you notice any change in him? 

A. His eyes were open. That's all. 
page 330 r Q. Did you accompany ·him to the eme.rgency 

room~ 
A. They took him in the X-ray room.. They didn't put him 

in the, erriergerncy room. · 
Q. Did you go in the X-ray room with him? 
A. Yes, sir: 
Q·. Where did they have him in the X-ray room' 
A. On tlie X-ray table. 
Q. ·who was in there when you got in there1 · 
A. The doctor and I think the nurse was in there too. 
Q. That was Dr. Ryded 
Q. Arid what did you notiee or observe about your hus

band's condition while you were in the X-ray room' 
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A. He was doped up a lot of the time. He didn't know any
thing most of the time. 

Q. Were you able to tell when he apparently :first realized 
his surroundings and ·what had happened? 

A. Well it was a good while because they set his face on 
Monday. He was out all day Monday and most of Tuesday. 
They broke it loose then on VV ednesda.y-the places they :fixed. 
They reset him again on Thursday. He was doped up on 
Thursday and most of Friday. Really he didn't know much 
of anything until over the following week-end. It was over a 
week until he knew anything about Mr. Dickerson. 

Q. It was over a week? 
A. That's right. He didn't even know that his car was torn 

up. He kept insisting that I drive the car dovvn-tha.t I was 
having trouble getting to the hospital. I let him think I had 
plenty ·Of friends to bring me. I didn't tell him the car was 
torn up. 

Q. How long was your ·husband in the hospital? 
A. 2 weeks. 2 we·eks to the day. 
Q. And you saw him there every day while he was the.re? 
A. Yes, sir. 
Q. ·Did you see Mrs. Dickerson, Fred Dickers·on 's wife, any 

during that period 7 
A. No, sir. 
Q. Did you at a111y time following ·F1·ed 's de~th see Mrs. 

Dickerson? 
page 333 ~ · A. After we brought V\T allace home I went to 

visit heir. Yes. 
Q. vVhen you visited Mrs. Dickerson will you state whether 

or not she expresised any desire to see or not to see your hus
band? 

A. Well, the first visit we didn't say anything about it-for 
or against it. We really didn't discuss tha.t. I went as a 
neighbor and friend because we had been f.riends for a long 
time. After that I went again; it must have been a couple 
weeks aft.er that.. I asked her if my husband ·would come down 
would she see him, and she said she dicln 't want to see him. 

CROSS EXAMINATION. 

By Mr. Taylor: 
Q. Mrs. Wade, as I understand it, you were first at the 

Hart.ba.rger home that night watching television and you 
were taken home by Mrs. Ha.rtba.rger about 11 o'clock, and 
Mrs. Ha.rtbarger then came back for you after the accident. 
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A. Yes. She come on to the hospital. I saw her at the 
hospital. 

Q. She came on to the hospitaH 
A. Yes, she came on to the hospital. 
Q. Didn't she talrn you to the accident 1 
A. She took me to the accident. 
Q. And she went to the hospital and brought you home 1 
A. I stayed all night. 
Q. After she, took you home from w;:i,tching television, she 

came and told you about the accident. 
page 334 ~ A. Yes. · 

Q. And they were putting your husband in the 
ambulance when you arrived the.re. Is that oorrect 1 

A. Yes, sir. 
Q. Y1ou didn't talk to your husband on the way to the 

hospital? · 
A. I tried to but he wouldn't answe•r me. 
Q. He didn't answer you? 
A. No, sir. . 
Q. But when you got to the hospital you say he opened his 

eyes1? · · 
A. Yes, sir. There was light in there; I guess that's why he 

did it. 
Q'. Did he. answer you then 7 
A. I didn't bother him then. 
Q. You didn't bother him then 1 
A. No, sir, I didn't. 
Q. Did you hear him when he was talking to Dr. Ryder? 
A. No, sir. 
Q. Y1ou did not hear him then? 
A. No, sir. 
Q .. You say you did not hear him or see him when he was 

talking to Mr. Gollier about who ·was the driver of the auto
mobile 7 

A. No, that was not mentioned in my prese.nce. 
Q. That was not mentioned in your presence. 
A. No, sir. 
Q. And you say that Mr. Collier did ask him or say to him 

in your presence, "I guess you know what I'm 
page 335 ~ going to charge you with.'' 

A. Yes, sir. I think that's the words he used. 
Q. y,ou think those were the words. 
A. I'm almost positive. Yes, siir. · 
Q. Could it have been that he1 would have to charge him with 

driving under the influence or ·reckless driving? 
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A. Charging under the influence wasn't. mentioned .in my 
presence: 
· Q. ·what he was going to charge him ·with was not men

tioned in y;our presence~ 
A. No, sir. 
Q. V\7hethe.r he told Mr. V\T ade that or not, it wasn't in yQur 

presence if he did teU him that. ' 
A. If he did it wasn't in my presence. No, sir. 
Q. AJ1d you sa.y now .Mr. Collier asilrnd you if it was all right 

for your husband to take a bl·ood tesU 
A. Yes, sir. 
Q. Are you certain of that~ 
A. Yes, sir. 
Q. That he asked you ·or your husband asked you~ 
A. No,. my husbamd didn't ask me. Mr. Collie·r did. 
Q. You thinl{ Mr. Collier did~ 
A. I know he did. 
Q. You know he did~ 
A. Yes, sir. I'm positive. 
Q. You a.re positive of that 1 

A. Yes, sir. 
page 336 ~ Q. And what did you tell him 1 

A. I told him to go aJ1ead; that I guessed he 
was going to take it anyway. · 

Q. You told him to go aJ1ead-tha.t you guessed he was go
ing to taJrn it anyway. 

A. Yes, because I didn't know anything a.bout it and I 
:figured he· would. 

Q. "Why wa.s he going to take the blood test~ 
A. I guess to :find out a.bout the alcohol is the only reason 

he wrould give the blood test I guess. 
Q. Y·ou assumed he wa,<; going to talrn it to :find •out what 

alcohol he ha.d in his system. · 
A. Yes, sir. , 
Q. Did you smell any alcohol on him~ 
A. No, sir. 
Q. You didn't smell any alcohol on him 7 
A. No~ sir. 
Q. Now did you talk to JiOur husband any at all that nighU 
A. I tried to. Of course, after they put him in bis room 

they gave him a shot. · 
Q. He went to sleep~ 
A. Oh, he didn't know anything! 
Q. When was the :first time you talked to your· busba.nd? 



226 Supreme Court of 1Appeals of Virginia 

Mrs. Wallace Parker Wade. 

A. It must hav,e been Monda:y ·before the:y operated on his 
face. · 

Q. It must ha,ve been Monda:y before the:y Qperated on his 
face. . 

A. Yes, sir, that Monda:y evening. 
Q. Did he know where he was or what he was 

page 337 r doing? 
· A. No, sir. The first thing he tried to sa:y-he 

couldn't talk because his face was swelled so bad-was 
'''\The-re am, I?'' 

Q'. You don't think he knew he was in the hospital? 
A. No, sir. 
Q1

• The nurses wet-e working on him? 
A. Most of the time. 
Q. Dr. R.yder was seeing him and operating ron him? 
-A· Yes, sir. 
Q. Is that correct? 
A. Yes, sir. 
Q. And he saw him every day. 
A. 2 o.r 3 times a day. 
Q. 2 or 3 times a day? 
A. Yes, he seem him regular. 
Q'. c And when did he first talk to you about anything, Mrs. 

Wade1 
A. w·hio? My husband? 
Q. Your husband. 
A. w· ell, it was the latter part of the week before we could 

discuss anything. 
Q. How's that? 
A. It was the· latter part of the week before we could discuss 

anything .. I don't know exactly what day. It was the latter 
part of that week. 

Q. The latter part 1of the week before· he discussed any
thing about the accident? 

A. That's right. 
page 338 r Q1

• The 'latter part of the week he: did discuss 
with you the a.ccident. 

A. He just asked if the car was hurt very bad. He asked 
about Mr. Dickerson. I kept telling him he was all right. I 
had to lrnep it from him; I couldn't let him k1J1ow. 

Q'. He asked about Mr. Dickerson? 
A. Yes, sir. 
Q. And he asked about ·whether the car was hurt. 
A. Yes, sir . 

. Q. Did he ask about anything else? 
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A. No. 
Q. He didn't tell you anything else~ 
A. No, sir. I didn't bother him because I didn't want him 

to know anything about it .. 
Q. The doctors and nurses didn't tre,at your husband until 

after Mr. Dicke,rson 's dea.th ~ 
A. T·hat 's right. 
Q. Is that your understanding? 
A. That's right. ·well, the nurse checked •on him. She come 

out in the hall .to check on him, to see if he was· in pain o.r 
anything. 

Q. Did you se·e her report ba.ck to the doctors what she 
found when she checked 1 

A. She went back in the emergency room. I guess that's 
what she did. 

Q. You guess that's wha.t she dl.d. 
A. Yes, sir. 

page 339 ~ Q. Then subsequent to Mr. Dickerson's death 
you say they brought y~mr husbamd in-? 

A. Yes, sir. 
Q. And started working on him. 
A. Yes, sir. 

RE-DIRECT EXAMINATION. 

By Mr. Timbe-rlake: 
Q. There were one or two other questions, Mrs. V.l ade. As 

I understand, it was quite some time before· you told your 
husbaJ1d that Fred Dickerson had lost his life. 

A. Yes, sir. 
Q. Do you recall ho-w long that was 1 
A. It was· over a week. It was the first of the sec011d week 

because the doctor said he would go into shock if he knew 
it. 

Q. How long was it before you first told your husband that 
there had been a;n, accident 7 

A. The latter part of that week. It must have been on a 
weekend when they got th.rough setting his face for the second 
time. 

Q. I believe you testified you thought that was 011 Thursday. 
A. Yes. The last time they set his face was- on Thursday. 
Q. And was tha.t the first time, according to your best recol-

lection, that you told him there had been aJ1 accident1 
A. Y.es. He was doped all day Thursday ru1d Friday a.fter 
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the operation. It must have been over that week-end after 
the operation that we discussed it, but very little. 

Q'. Did you rende.r any attention to your hus
:page 340 r band either on the way to the, hospital in the 

ambulance or after you got down there~ 
A. Well, I wiped some blood off his face. 
Q. When did you do that~ 
A. In the ambulance and the nurse did it after we g'ot in the 

hall before they put him in the X-ray room. She wiped the 
place on his fa.ce. 

Q. What did you use, in the ambulance~ 
A. I used Kleenex that I had in my pocketbook. 
Q. And what was used after you got to the hospital~ 
A. The nurse gave me gauze and I thought there was some

thing on it. I'm not sure but I thought there was, and I wiped 
his face with that. 

No further questions. 

·witness leaves the stand. 

Mr. Timberlake: Your Honor, we have this witness who is 
supposed to be here right now. "'i\T e just learned that he is 
available. He was the occupant of the house that \Vas struck. 
I realize it is late. 

The Court: Yes, sir. I wonder if, to conserve time, we 
could proceed with the rebuttal. 

Mr. Taylor: I don't know what this, witness is going to 
testify to, Your Honor. "'i\T a.it a minute. I'll see. 

page 341 r (Mr. Taylor leaves the courtroom but returns in 
a few minutes and make's the following state

ment.) Your Honor, one witness didn't understand and has 
gone so we won't have to wait. I'll rest. 

Mr. Timberlake.: Your Honor, if you will give us just a few 
more minutes. Mr. Fletcher Watson is, on his way up here 
with M.r. Glenn. 

Mr. Taylor: Is he the man th~.t was living in the house 
tha,t was struck1 . 

Mr. Timberlake: Yes, sir. 
Mr. Taylor: I was at his house last night and he's sup

posed to be in New York. 
Mr. Timbe.rlake: We got a massage tha.t he wa.s leaving for 

New York but was on his way up here. 
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(At this point a brief recess was granted by the Court to 
allow time for the arrival of the additional witness for the 
defendant. \Vhen the said witness did not appear in the 
courkoom after some lapse of time, M.r. Timberlake made the 
following sta.tement.) · 

Mr. Timberlake: Your Honor, we, in good faith, can't ask 
that this matte.r be· held over any longer. This1 witness hasn't 
arrived. Other than tha.t, we are through with our ·evidence; 

and so· we are compelled to rest. 
page 342 ~ The. Court: Do you want the testimony of this 

witness? 
Mr. Timberlake: I fe·el foom infomJ;ation-'--1 haven't talked 

to him-but based on that information it would be helpful but 
cumulative. · 

The Court: Mr. T'aylo.r, under those circumstances then 
we will consider that the defendant has rested. Mr. Taylor, 
wha.t about the rebuttal evidence? 

Mr. Taylor: I'm going to rest, Your Honor. One witness 
I had left and went home and I know I cam't hold the jury 
here long enough to get him ha.ck. 

The Court: Membe.rs1 ;of the jury, I'm afraid I have some 
ba.d ne:ws for you. I had hoped to conclude this ca.se with a 
night session.. However, after taking the evidence and trying 
to budget the time as to how much time would be required 
for instructions aJ1d for argument of counsel, it is perfectly 
appa.rent that you would not get this case to take to your jury 
room until after 10 tonight. I think a case as serious a.s• this 
case is, it is not fair to the jury to give you this case some
thing after 10 o'clock tonight. Therefore, we are going to 
work tonight on the instructions, and I'm going to ask you to 
come back at 9 :30 tomorrow morning. I do have an·othe·r hv.o-

day case sta.rtin.g but that case will have to be de
page 343 ~ layed until you gentlemen go to your jury .room; 

so we will ask you to come back at 9 :30 tomorr·ow 
morning, and as soon as you go to your jury room I will start 
the other case. 

(At this point a dinner recess was taken from 5 :45 p. m. to 
8:00 p. m.) 

September 24, 1958 8:00 P. M. 

In Chambers: 

J\fr. Timberlake: Y-0ur Honor preliminary to these instruc
t~ons, we want to renew the motion that we made at the con-
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clusiorn of the Commonwealth's evidence for the same reiasons 
a.nd on the same grounds. -

The Court: Yes, sir. Yes, sir. 

page 344 ~ INSTRUCTIONS. 

The following instructions are all of the instructions which 
were granted by the Court in the trial of this case. Objections 
and exceptions of both the Commonwealth and the defendant, 
insofar as any were made to the gramting of such instructions, 
are, also recorded. 

COMMONvVEALTH 'S INSTRUCTION NO. 1. 

(Given as ·a.mended). 

The Court instructs the jury that it may find any one of 
the three following verdicts : 

(1) "That the defendant is guilty of involuntary man
slaughter as charged in the indictment.'' Involuntary man
slaughter as related to this case means the killing ·of one acci
dentally, 0ontrary to the intention of the defendant, through 
and by means of criminal negligence. The punishment for 
involuntary manslaughter is confinement in the penitentiary 
for not less than one nor more than five years; or, in the dis
cretion of the jury, by a fine· not exceeding $1,000.00, or con
finement in jail not exceeding one year, or both. Colllviction 
of involuntary manslaughter makes it manda.tory that the 
Commissioner of Motor Vehicle1s re.voke the license of the 
defendant to operate a motor vehicle. 

(2) "That the defendant is guilty of reckless driving as 
charged in the indictment.'' Reckless driving is defined as 
follows: 

page 345 } Irrespective ·of maximum speed limits,, any per-
son who drives a vehicle upon a highway reck

lessly o·r at a speed o.r in a manner so as to endanger life, limb, 
or property of any person shall be guilty of reckless driving; 
provided, however, tha.t the driving of a motor vehicle in · 
viola.tion of the speed limit shall not, of itself, constitute reck
le1s1s driving, unless the speed exceeds 75 mile·s per hour. The 
punishment for reckless driving is ,confinement in jail not 
exceeding twelve months or a fine not exceeding $500.00, or 
both. And the jury may in addition recommend suspension 
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of the defand3.Jlt's operator's permit for a peTiod of rnot less 
than 10 days or morn than six months. 

· (3) "That the defendant is not guilty as charged in the 
indictment.'' 

Mr. Timberlake: Of course, we object to Instruction No. 1, 
Your Honor, on the grounds that there is no evidence upon 
'vhich the jury can find beyond all reasonable doubt that this 
def end ant wa.s guilty of either involuntary mamslaughter or 
reckless driving; and we fu.rilier object to the instruction on 
the grounds of the second section thereof, wherein the jury is 
tiold in substance that thev can find that the defe.ndant was 
drivh1g in excess' of 75 1ri'iles am hour and f.or that reason 
guilty of reckless driving, because there is absolutely no evi
dence upon which il1e jury could make such a finding as to 
speed ; and we except to the giving of the instruction fo.r the 

reasons and ·On the gPounds stated in the objec
pa.ge 346 r tion. 

The Court: I will give Instruction No. 1 as 
amended. 

Mr. Timbe·rlake: \iVe except to the granting of Instruction 
No. 1 for the re·asons stated. 

COMMONWEALTH'S INSTRUCTION NO. 2. 

(Given). 

The Court instructs the jury that criminal negligence is in 
this ca.se a.n essential element of the offense of inv;olunta.ry 
mamslaughter, and in the absence the.reof there can be no co-n
victi011 for that offense. And with regard to the criminal 
negligence and grade thereof tha.t is essential in this case, the 
Oourt further instructs the jury as follows, namely: 

Such criminal negligence is something less tha11 that g.rade 
or character of negligence that imports ma.lice or from which 
ma.lie~ may be properly inferred; but it is something more 
than mere inadvertence, misadventure, o.rdinary negligence 
which is the failme to use ordinary care, ·or mere violation 
of traffic la.ws enacted for the reg11la.tion, control, or sH.f ety 
of vehicles or persons using the public streefa; for mere in-· 

· advertence, misadventure, ordinary negligence, or the mere 
violation ;of traffic laws are not, alone and without more, 
sufficient to constitute such criminal negligence. 

By such criminal negligence is meant that the act or acts 
constituting same, whether .of commission or omiss·ion, were 



232 Supreme Court of,Appeals of Virginia 

done recklessly and in a manner so greatly negli
page 347 r gent and deserving of blame a.s to indicate on the 

part of the offender an utte,r indifference tio con
sequeillces and the, safety of others, and were done under cir
cumstances reasonably calculated to produce, personal injury 
to another or which made it not improbable that such injury 
would be occasioned, and of ·which circumstances and probable 
result of his ads the offender knew or was charged with 
knowledge. 

Mr. Timberlake: \¥ e just object to Instruction No. 2 on 
the grounds that there is no evideillce upon which the jury 
could find be.yond reas.onable doubt that the defendant was 
guilty of involuntary manslaughter. 

The Court: I will give Instruction No. 2. 
Mr. Timberlake: . \¥ e except to the granting of Instruction 

No. 2 for the reason stated. 

THE COURT'S INSTRUCTION NO. 2A. 

(Given). 

The Court instructs the jury that if they believe from the 
evideillce beyond a reasonable doubt ea.ch and all of the follow
ing thre,e things, then they should find the accused guilty of 
involuntary manslaughter as charged, namely: 

(a) That the accused was opera.ting the motor vehicle men
tioned in the e,vidence at the time and place ·of the accident 

therein mentioned; and 
page 348 r (b) That he was guilty of criminal negligence 

in the light of Instruction No. 2, in the manner in 
which he then and there ope.rated same,; 

( c) That such criminal negligence on his pa.rt, if any, was 
either the sole or a contributing proximate and efficient cause 
of said accident and death of the deceased. 

On the other hand, if the jury should not believe from the 
evidence ·beyond a reasonable doubt any one or more of the 
three things designated above as Items (a), (b), and (c), 
then the jury should find the accused not guilty of involuntary 
manslaughter. 

Mr. Timberlake: The general objection .to Instruction 2A 
is on the grounds that we object to any instruction upon which 
a finding of guilt beyond, all rea.sonable doubt can be based 
for the reason that there is not sufficient evidence to support a 
conviction; and, further, we object to the giving of Instruc-
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tion 2A in lieu of our Instruction D, which we consider a 
pr.oper a.nd correct statement of la.w. 

Mr. Taylor: The Commonwealth objects to the giving of 
2A in lieu of Instruction N.o. 4 of the Commonwealth on the 
grounds that the Instruction No. 4 is a. correct statement of 
the law, and not repetifious of Instructi:on 2. , 

The Court: I will give Instruction No. 2A. 
page 349 ~ Mr. Timberlake: 'Ve except to the granting ·of 

Insfa·uction No. 2A for the reasons' stated. 

COMMON~TEALTH'S INSTRUCTION NO. 3. 

(Given). 

The jury a.re instructed tha.t it is the duty of tlie jury to 
consider all the evidence with great care and caution in an 
earnest effort to do justice b~tweea1 the Commonwealth and 
the defendant; and if the jury are satisfied from the evidence 
bey1ond a reasonable doubt tha.t tlie accused be guilty of the 
offense charged in the indictment, and tha.t no reasonable 
hypothesis is or explanation can ~Je found or given upon the 
whole evidence in the case consistent with the innocence of 
the accused, and at the same time consistent with the facts 
proved, they ought to find him guilty. 

Mr. Timberlake: We simply object to No. 3 .on the grounds 
that tbereis no evidence upon which the jury can find beyond 
a reasonable doubt tha.t the defendant is guilty. 

The Court: I will give Instruction No." 3. 
Mr. Timberlake: \\Te except to the granting of Instruction 

No. 3 for the reaso:n stated. 

page 350 ~ COMMON~TEALTH'S INSTRUCTION NO. fi. 

(Given). 

The Court instructs the jury tha.t you can and should draw 
reasonable inference from the facts pr.oven.. Circumstantial 
evidence is legal, and is not only competent but is sometimes 
the only mode of proof; and if it is of such a character a.s to 
exclude every re·asonable hypothesis, other than that the de
fendant is guilty, it is entitled to the same weight as direct 
testimony. A verdict of guilty may· be found on circum
stantial evidence alone, if such evidence shows the guilt of 
the def enda.nt, ~T alla.ce Parker W a.de beyond a reasonable 
do.ubt. 

Mr. Timberlake: We object to No. 5 on the genera.I grounds 
that there is insufficient evidence, circumstantial or direct, 
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upon which the jury can find beyond all reasonable doubt that 
the defendant is guilty as charged in the indictment, which is, 
of course, the objection we have made to all of the instruc
tions. ~urther, we object to this instruction on the grounds 
tha.t it, in the second sentence,, goes beyond the s1cope of the 
case at bar and deals with apparently 1other cases whe1re cir
cumstantial evidence may constitute the only mode of proof; 
and, third, that the second and third sentences of the instruc
tion a.re repetitious. 

The Court: I will give Ins1truction No. 5. 
page 351 ~ Mr. Timberlake: \Ve· except to the granting of 

Instruction No. 5 for the reasons stated. 

COMMON.WEALTH'S INSTRUCTION NO. 6; 

(Given as amended). ' j The Court instructs the jury that if a blood test was ma.de J·, 
f\ {?.t the request ·of the defendant and the test shows at that 

time "Q.15 per cent or more by weight of alcohol in the ac
. cusec1'~blood, it shall be presumed tha.t the accused was under 

the influence of alcoholic intoxicants1; but this presumption 
can be refuted or .re-butted and such evidence shall be con
sidered a.long with all other evidence in the case. 

Mr. Timberlake: Vv e object to this instruction as written 
on a number of grounds, Your Honor. First of all, we object 
to Instruction N-o. 6 on the grounds that the evidence fails to 
show the consent of the defendant to the making of a blood 
test. Second, that the taking of the blood and the using of the 
test by sfatute is limited to prosecutions under Section 18-75 
of the Code of Virginia or city and county ordinances em
bodying the sam.e offense. Third, that the obta.inin,g of the 
report of the blood test was not in conformity with the re
quirements of the Court of Appeals as they existed in all cases 
prior to the amendment or amplification of Section 18-75 of 

the Code by the enactment of Sections 18-75.1, 
page 352 ~ 18-75.2, and 18-75.3, all of which are solely ap-

plicahle to prosecutions unde.r Section 18-75 and 
similar ordinances" Fourth, that there is absolutely no evi
dence ·of a request on the part of the defendant to the taking 
of the test, and there is ceirtainly no e,vidence of any such 
request within two hours of his arrest because the rncord in 
this case shows that he wasn't a.nested until May 6 I believe. 
Fifth, we object to the granting of the instruction in the 
language that ' 'i.t s1hall be presumed that the accused was 
under the influence of alcoholic intoxicants" because that 
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excludes fr.om the considera.tion of the jury all other evidence 
in the case; and it in substance, tens the jury that in spite 
of any or all other evidence in the case it is presumed that 
the :wcused was under the influence of intoxicants ; and, of 
cour.se, tha.t is not the case allld not the law. The presumption 
only exists in th.e absence of other e,vidence; and the jury, 
assuming they are to be1 instructed on this blood test, would 
have to be to1ld that the presumption would necessarily have 
to give wa.y in. the face of other evidence. Even iri a pro
ceeding under Section 18-75, Code of Virginia, for driving 
under the influence·, that prosecution by Section 18-75.3 is n:ot 
designed to prevail in the face of or in the teeth of other evi
dence to the contrary; and I think that if any such insitructwn 
as this is to be given it would have to be qualified in the 
absence of evidence to the contrary. 

Mr. Taylor: ·what evidence· to the contrary1 
page 353 r Mr. Timberlake: There's the evidence of the 

defendant himself. 
Mr. Taylor: He never did say he wa.sn 't under the in-

fluence. 
Mr. Timberlake: He outlined-. It is pecrfectly proper for 

tlie jury to consider his testimony as to what he had been 
doing and what he had bad to drink and dete1rmine whether or 
not he was under the influence. 

Mr. Taylor: I think that instructiolil as written follows• the 
wording of the statute. 

The Court: Gentlemen, I had one of these not long ago 
a.nd I just added this: "But tlris p.resumpt1ol1 is rebutable." 

Mr. Timberlake: I don't believe the jury would know what 
that means. 

The Court: Gentlemen, I'm going to amend this instruction 
by addimg this: ''But this presumption can. be refuted or re
butted and such evidence shall be considered along with all 
other evidence in the case." I will give the instruction as 
amended. 

Mr. Timberlake: We take the position that the amendment 
to Instruction No. 6 ·removes 1only one of our object~ons to 

that instruct.ion, and we reinew our other objec
page 354 r tions ma.de to Instruction 6 as ·originally submit

ted and except to the granting of this instruction. 

COMMONWEAI.1TH'S INSTRUCTION NO. 7. 

(Given). 

The Court instructs the jury, as a ma.tter of law, that in 
considering 'the case the jury are mot to go beyond the evi-
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dence to hunt up doubts, oor must they entertain such doubts 
as are merely fanciful or conjectural. A doubt, to justify an 
acquittal, must be reasonaible doubt; and it must arise from a 
candid and impartial investigation of all the evidence, im the 
case, and unless it is such that, were the same kind of doubt 
interposed in the graver transactions ,of lifo, it would cause 
a reasonable and prudent man to hesitate and pause, it is in
sufficient to authorize a verdict of illot guilty. If, affar con
sidering all the evidence, you can say that you have, an abiding 
conviction of the truth of the charge, you are s1atisfied beyond 
a reasonable doubt. 

The Court: Do you have any objection to 7 other than the 
general objection~ 

Mr. Timberlake: No, sir. We make the general objection, 
of course, that there is insufficient evidence, for a conviction 
in this case. 

The Court: I will give Instruction No. 7 ae 
page 355 r tendered. 

Mr. Timberlake: We except to the granting of 
Instruction No. 7 for the reason stated. 

COMMON"\i\TE1ALTH 'S INST1RUCTION NO. 8. 

(Given). 

The Court instructs the, jury that the credibility ,of the wit
nesses iS' a question exclusively for the jury; and the law 
is that, where a number of witnesses testify, directly oppo,site 
to each other, the jury has the right to determine from the 
appearaince of the witnesses on the stand, their manner of 
testifying, and their apparent candor and fairness, their re
lationship, their interest, if any is shown, their means of in
formation, their apparent intelligence or lack of intelligence, 
and from all the other surrounding circumstance5 appearing 
on the trial, which witnesses a,re more worthy of credit, and 
to give credit accordingly. 

Mr. Timberlake: I think that is a correct statement. We 
will make the1 general objection. 

The' Court: I will give Instruction No. 8 as tendered. 
Mr. Timberlake: We except for the reason stated. 

page 356 ~ DEFENDANT'S INSTRUCTION A. 

(Given). 

The Court instructs the jury that the, accused, "\i\T allace 
Parker Wade, enters upon his trial accompanied by a con-
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thlrning presillmption of innocence, which is n:ot a mere form 
or sham to be disregarded by tJrn jury at plea.sure. On the 
contrary, this presumption of innocence is an essential and 
substantia.l part of the law of this Commonwealth. It goes 
with him and applies throughout the entire tria1 and at every 
sta.ge thereof, and it is the duty of the· jury to give him the· 
full benefit thereof, and give due c·onsidera.tion and weight 
thereto not only thro~gh the ta.ldng of the evidence, but a.lso 
during their deliberations and until they ha.ve arrived at an 
unamimous verdict.. In doubtful cases this presumption of 
innocence is of itself sufficient to turn the scales in fa'l'Or of 
the accused and require a verdict of not guilty. 

Mr. Taylor: I object to the form of Instruct.ion No. A be
cause I thinJ\ it tells the jury more tJrnn the lavv provides that 
a jury is to be told. The first pa.rt of the ins1truction reads 
''that the accused, ViT alla.ce Parker Wade, enters upm1 the 
tria.l ac0ompanied by innocence,'' which is correct and that 
innocence goes with him through the entire trial; but the 
jury should not be told that ''it is not a mere form ·or sham 
to be disregarded by the jury a.t pleasure.'' And the instruc
tion goes on aJ1d speaks of the presumption of innocence as a 

substantial pa.rt of the law of the Oomrnonwea.lth. 
page 357 r It isn't aJ1y more essential or substaJ1tial than a111y 

·other law of the Commonwealth; ru1d if that be 
true, the wording as invited in this instruction should be em
bodied in every instruction that the Court gives. It does ap
ply at every stage of t11e trial and the jury can be told that, 
but not to reiterate the mean~ng •of the la'i\T in telling tlrn jury 
tlrn.t this is something they must give due consideTation to and 
weig·ht to and telling the jury the same thing during every 
stage of the trial in different language. I think. there is em
bodied in this instruction entirely too much emphasis on the 
presumption of innocence that every deferndant is entitled to 
and should have; but it shouldn't be picked out all during the 
trial a.nd during the deli9era.tions of the jury, a.nd the jury 
should not be told a. number of tim.es in. one instruction what 
thev should do. The instruction should be worded tl1at he is 
pre.~mned to be innocent of the cha.rge, and tlia.t presumption 
of in.nocence goes through the entire trial aJ1d a.ll proceedings 
thereof; but to pick ·out every stage of the• trial aJ1d the Court 
tell the jury that they must consider this and must consider 
that, I think tha.t is g-oing too far. 

Mr. Timberlake: Your Honor, we submit that that is• ab
solutely a correct statement of the law and in the form of an 
instruction that has been given time aJld time again. It is 
taken from an approved instruction-I mean it is a verbatim 
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approved instruction-of one of our neighboring 
page 358 ~ courts; and I don't think there is any statement in 

that instruction that is not absolutely correct in
s!Ofar as the presumption of innocence is concerned. I think 
we are entitled to have our instruction on the presumption of 
innocence in the form and and in the language that, of course, 
would be most favorable to the accused as long as it doesn't 
misstate the law or the principle on which it is based. As I 
say, further than that, it is an approved ins1truc:tion. 

Mr. Taylor: I have never seen this instruction approved by 
the Court orf Appeals in any criminal case I have ever re·ad, 
amd I };lave never seen it approved in this Court. Whether it 
has been approved in a court in this Circuit or in the Valley 
or not, I don't know; but I have never read this instruc
tion in this language· before. 

Mr. Franklin: Mr. Taylor, if you haven't read it, you 
didn't read it the last time I had a case· here. This ins1truc
tion was approved by Judge Smith, who was later on the 
Supreme Court, in Charlottesville some 15 years ago ; and I 
have never tried a case of presumption that I haven't pre
sented it. 

Mr. Taylor: I've never seen it. I would like to see it if it 
has been given in this Court. 

The Court: Gentlemen, I have given this in
page 359 ~ struction time after time. I don't know that I 

have given it here. I have given it in Lexington 
and Buena Vis1ta. It is practically verbatim. 

Mr. Timberlake: I am satisfied, Your Honor, that vve can 
show you approval by the Court of Appeals that "in doubt
ful cases this presumption of innocence is of itself sufficient 
to turn the scales in favor of the accused and require a ver
dict of not guilty." 

The Court: I will give Instruction A as tendered. 

DEFENDANT'S INSTRUCTION B. 

(Given as amended). 

The Court instructs the jury that in this case no burden 
whatsoever rests on the accused to establish his innocence; 
on the contrary, the whole burden of proof, which never shifts, 
rests on the Commonwealth throughout the entire case to 
prove to the jury by compete.nt, clear, and convincing legal 
evidence, beyond every reasonable doubt, that he is guilty as 
charged. Nothing is to be presumed or taken by implication 
a12:ainst him. No suspicion of guilt, however strong, is ever 
sufficient to convict. No mere preponderance of the evidence 
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will suffice as in the trial of a .civil case. It is not sufficient 
that the jury may believe. his guilt .probable, or that he is more 
.probably· guilty than innocent, fo·r in law no degree of mere 
probable guilt, however grave or strong, will authorize a con-

viction; nor ca.n he be1 convicted upon proof of 
page 360 r fa.cts consistent with guilt, unless such facts a.re 

also inconsiistenit 'vith his innocence a11d actually 
exclude eve.ry reasonable hypothesis or theory which is con
sistent with his innocence. 
· If, therefore, the evidence discloses any reasonable hyp10-
thesis or tJrnory of innocence, or if for any reason the e;vidence 
or la.ck of evidence fails to establish the defe11daJ1t's guilt 
beyond a rea.sona.ble doubt, it is their duty to find him illOt 
guilty. · 

Mr. Taylor: I iliink the Court has already instructed the 
jury on the major pa.rt of this instructiion. 

Mr. Timberlake: Your Hon.or, we don't feel that tliere is 
any repe1tition. Instruction A is on presumption of inno
cence ; Lnstruction B is on burden of proof. 1l\T e are certainly 
e,nt.itled to both. 

Mr. Taylor: I guess tha.t 's pretty clos1e to a. correct sta.te
ment. I won't object to B. 

The Court: How a.bout that last statement? It seems to me 
it. goes a. little far. ''If for any .reason t.he1 evidence or la.ck 
of evidence fails to produce upon the minds of the jury a 
certainty of his guilt." 

Mr. Taylor: The word" certainty" ;might come 
page 361 r out. 

~'1.r. Timberlake: That language, Your Honor, 
I think is co.rred. I iliink it has been a.pp1'ioved. 

The Court: I'd feel bette1r a.bout this if it would sa.y "if the 
evidence ,or la.ck of evidence fails to esfablish the defendant's 
guilt beyond a reasonable doubt." "Fails to esta.blis11 the 
defendant's guilt beyond a reasonable doubt" instead of 
''fails to produce upon the minds1 of ili.e jury .a certa.inty of 
his guilt.'' I will give tl1e instruct~on as amended. 

Mr. Timberlake: Your Honor, of course·, you have the last 
word. "\Ve feel that the la.nguage we used is correct; m1d, of 
course, we except to the Oourt's modification. 

The Court: Gentlemen, I believe I ha.ve uniformly made 
some amendment. I will eliminate il1at word "certaintv" be
cause I think it is a little .strong. I think the rest of it is a 
stock instruction that we have give1n hme afte1r time. Mr. 
Taylor, do you have any comment on that amendment? 

Mr. Taylor: No, sir. That's all right. 
The Court: Mr. Timberlake, if you will put in your ex

ception. 
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Mr. Timberlake: We submit that the: instruction as sub
mitted correctly states the, principle of law, and 

page 362 ~ we object and except to the' Court's amendment 
of the instruction as submitted. 

DEFENDANT'S INSTRUCTION C. 

(Give.n as ame111ded). 

The Court instructs the jury that if from a fair and im
partial consideration of all the evidence in this1 case, there 
arises in the mind of the jury a doubt of such nature and 
character that if the same kind of doubt were interposed in the 
graver transactions of life it would cause a reasonable and 
prudent mam to hesitate and pause, then the jury is not satis
fied beyond a reasonable doubt of the guilt of tlrn accused, 
and it is their duty to find him not guilty since a verdict of 
''not guilty'' means no more than that the guilt of the ac
cused, if any, ha.s not been established beyond a reasonable 
doubt. 

Mr. Taylor: In C, Your Honor, I object to the wording ifil 
the fifth line, ''Then the jury is not satisfied to a moral cer
tainty of the guilt of the accused.'' I think that should be 
amended and read, ''Then the jury is not satisfied beyond a 
reasonable doubt ·of the guilt of the accused.'' And the la.st 
line of the ins1truction should read, ''If any, has rnot been 
established beyrond a reas:011able doubt,'' but not the wording 
"in the precise, specific, and narrow form prescribed by law." 

I don't think that is the correct wording. 
page 363 r Mr. Timberlake: Your Honor, we take the posi-

tion, of course., that. the Commonwealth is entitled 
to submit what instructions it feels proper in the language 
that the Commonwealth's attorney feels is most favorable 
within the boundaries of the legal principles involved to the 
prosecution. Now this instruction that we have submitted to 
Your Honor we think correctly states the law. \Ve think 
that it is in correct and pr.oper language which we have se
lected, of course, as being most favorable to the accused; and 
it certainly is irn the form that has been approved by courts 
in adjoining jurisdictions, and I think it is in the formr that 
has been approved by the Court of Appeals. 

Mr. Taylor: I also feel that the jury has been amply in
structed on doubts-reasonable doubts. 

The Court: Gentlemen, I'm going to have to amend this 
one in this fashiorll, and I will give the instruction as a.mended. 
In Line 5 immediately after "satisfied" I'm going to line out 
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''to a moral certainty" and inteirline in lieu thereof "beyond 
a reasona.ble doubt'' ; amd in Line 7 the la.st two words, ''in 
he,'' and all he words in Line 8 have been lined out aJld sub
stituted the1refor the laJ1gua.ge "beyond a reasonable doubt." 
Now if you would put your exception in on that. 

Mr. Timberlake: \Ve except to the Court's 
page 364 r amendmei'lt of Instruction c on the grounds that 

the imstruction as submitted is a 0orrect aJ1d 
proper statement ·of the law il1 the la1nguage which counsel be
lieve is1 most favorable ·within the boundaries and limitations 
of a proper ii1struction to the a.c.cused, and we· feel that tl1e 
amel1Clment by the Cour.t impairs the value of the instruction 
from the standpoint of the accused. 

DEFENDA..l\fT 'S INSTRUCTION G 

(Given as amended). 

The Court ia1structs the jury that it is unlawful for a bus 
or any part thereof to be stopped on the traveled or paved 
porr.tion ,of the highway to take on or discharge passengers, 
unless the operator camrnt leave the traveled portiion of the 
highway in safety; and if the jury believes fr.om the evidence 
that the bus driver was attempting to stop in violation :of 
this requirement and tlm.t such attempt, eithe·r solely or in 
conjunction with ·negligence on the part of the driver •of the 
\Va.de automobile, ca.used the accident, they shall find a verdict 
of not guilty unless they also believe, beyond a reasonable 
doubt, tl1at \Va.Dace \Va.de was tl1e driver ·of his' automobile 
a.t the time of th.e accident and that he ·was· guilty of such gross 
and culpable negligence as to amount to a wanton disregard 
of human life. · 

Mr. Taylor: I think that I object to this iinstruction because 
I do not feel that tlrnre is any evidence to support it. The 

bus driver testified that he was in the act of stop
page 365 ~ ping and would have pulled into this what-you

call-them down there-this dea.d-end street that 
·he called it-if he had not been hit by the automobile. The 
bus had not stopped and was only s.Jowing down to make a 
stop as he described it. The statute 1only says that he can 
load a1nd unload passengers where ilie rest of the highway 
was le.ft in safety for other users. In this' ,particular case it 
was testified to by one defense witness tha.t 2 cars passed, one 
car very fa.st and another car slow; and regardless of the doo.r 
and hood being thrown into the highway from this ca.r, there 
wasi no traffic tie~up or anything else· happened which certainly 
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showed that traffic wasn't-the safety of other persons on the 
highway wasn't impaired by the bus actually stopping where 
he did as a result .of being hit, and I do not think that that is 
a follow-up of the statute regarding sa.fe discharge of pas
sengers from the bus. And the last part of this instruction 
deals with the same thing we have been talking about: That 
in order to oonvict "'\iV allace "'\iV a.de we would have to show that 
he was guilty of gross and culpable negligence and that he 
was the driver of the automobile, and I think that has been 
covered in other instructions in the case. 

Mr. Timberlake: In regard to that, in the first place I think 
Mr. Taylor is in error as to the provision of the statute as far 
as loading and unloading passenge,rs is concerned. It doesn't 

say that a bus shall load or unload-make a stop 
page 366 ~ on the highway and load and unload passengers 

as long as it doesn't create a safety hazard to 
other people. It says a bus may not stop on the paved portion 
of the highway or any part thereof to load or unload pas
sengers unless it cannot get off the paved portion with safety. 
This bus driver has already testified that the.re was a road
way-a dead-end roadway-that be could have pulled off in; 
but he also sraid on .cross examination-and if the Court has 
any misapprehension about that I '11 have the record read 
back-he said that in making the stop he was making he ·would 
have stopped ha.d he not been hit in less than the half a bus 
length he did stop in and that he would ha.ve stopped partly 
on the paved portion of the highway; and there wasn't a. thing 
in the case that would tend t.o show that he couldn't have 
gotten off the highway in that general area. in safety; and 
this instruction merely submits the proposition to the jury 
that if they believe he was acting cointrary to the, mandate 
of the statute and was thereby negligent and if they believe 
tha.t negligence caused the accident solely or in conjunct.ion 
with negligence on the1 part of the driver of the W a.de auto
mobile, but on the other hand the jury must find that W a.de 
was driving the car. I submit from the defeindant's theory 
of the case that that is a proper instruction. 

The Court : I got the imrpression tha.t he was not stopped 
but was going to a point where he could get completely off of 
the road. 

Mr. Taylor: That's what I understood. 
page 367 ~ The Court: Mr. Timberlake says on cross 

examination a different version came up. Let's 
turn to that cross examination and explore that. (At. this 
point the court reporter, as requested, read to the Court and 
counsel various portions of the testimony of Elwood Ha.mil-
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ton Furr.) This is a very confusing situation. It is true 
that the bus did slow up and pull o:ff a little bit, and I think 
it is something the jury ought to consider. I'm going fo give 
it. 

Mr. Taylor: Would you let me read that again? This in
struction says, "It is unlawful for a bus or any part thereof 
to be stopped"-to be stopped-" on the .traveled poTtion ·Of 
the highwa.y to take on or discharge passengers.'' Now the.re 
was ·no evidence tha.t he stopped where he1 did to discharge or 
ta.ken on passengers. He stopped as a .. result of being hit 
whe'l·e he did stop. ''Unless the operator cannot leave the 
traveled portion of the highway in. safety. And if the jury 
believe from the evidence that the accident in this caise was 
ca.used by the violation of this requirem.ent by th.e bus driver, 
either s·olely or in .c,onjunction with some :negligence ·on the 
part of the automobile, then they shall find a. ve.rdict of not 
guilty unless they also believe, beyond a reasonable doubt, 
that \Valla.ce' ViT ade wa.s the drive.r of the automobile," which 
is a repetition. I certainly object most strenuously to the 

giving of that instruction because that is not in 
pa.ge 368 ~ conformity with the evidence in this case a.s read 

by the court reporter from the evidence given by 
the bus driver; and the pictures in this case do show the bus 
partly on the hard surface of the highway, and by giving that 
instruction it would certainly tend to tell the jury that the 
bus was sitting there: and did stop and passengers were dis
charged there. It is true that passengers were discharged, 
but they were discharged not at his bus1 stop but at a place 
he wa.s driven to as a result of being hit, which his testimony 
discloses. · 

Mr. Timberlake: Your Honor, tha.t instruction doesn't tell 
the jury anything. It gives them the opportunity of finding 
in light of the evidence. We submit this bus driver's tes,ti
mony wa.s self-contradictory aJ1d that the jury is entitled to 
find from his testimony in light 1of the physical facts that he 
was i·n the act of stopping with his bus pa.rtly on the .traveled 
portion of the road because the bus driver, rega.rdle1s1s of what 
else he sa.id, in self-exoneration he said he wa.s making a stop 
for the purpose of unloading passengers. He said tha.t he 
was within less than. a half a. bus length of where he would 
have come to a sitop: his forward motion was within less· than 
ha.If a. bus length of where he would have stopped had the 
accident not occurred; and a.ecording to the physical fa.cts 
in this case, coupled with the tes,timony of Trooper Collier, 
the bus was somewhere in the left side of it-was somewhere 
in the neighborhood of 2 feet from the double white line in the 
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left side of it-at the time of impact because 
page 369 ~ Trooper Collier says that that is where the right 

tire marks of the automobile were amd he says 
that's where the debris was; and the jury is certainly entitled 
to consider and to find that that bus, in coming to a stop, was 
in the act of coming to a stop partially on the traveled por
tion of the highway. The bus couldn't have been less than a 
bus length and gotten completely .off the highway when it was 
in the position it was in less than a half a bus length from 
where it was destined to stop or was in the act of stopping. 

Mr. Taylor: There is no evidence in this case as to what it 
takes a bus-that parti,cular bus-to get off the highway or 
the length of the bus or anything else 'Other than the bus driv
er's testimony as to what he intended to do and what he could 
have done if he had not been hit. 

Mr. Franklin: He never said a single time. that the hit 
bothered him to the slightest degree except that he said be
ing hit-he could have stopped less than half the length ,of the 
bus if he wasn't hit and did stop within a half length of the 
bus. 

Mr. Taylor: He didn't say that because the bus was clean 
beyond the intersection. I mean the pictures show that. 

The Oourt: I will give Instruction G. 

page 370 r DEFENDANT'S INSTRUCTION H. 

(Given as amended). 

The Court instructs the jury that the average stopping dis
tance of an automobile with four-wheel brakes applied, travel
ing at the following speeds, is as follows : 

Speed 
35 
45 
55 
65 

Stoppiing Dista.nce 
63 ft. 

104 ft. 
155 ft. 
217 ft. 

Mr. Ta.ylor: There· is no evidence in this case of any kind 
showing any rate of speed. I do not think that instruction 
would be proper for you to tell the jury-unless you are going 
to tell the jury every rate of speed f rotm1 5 miles to 100 
miles,--the stopping distance at 55 miles an hour. There is no 
evidence here that the car, bus, o·r anything else was going 
55 miles an hour. . 

M.r. Timberlake : We simply took the lawful speed limit. 
Mr. Taylor: I think if the Court would give that instruc-
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tion you would have to tell the jury the stopping distance 
from 5 miles an hour to 100 miles an hour. There is no evi
dence in this case as to "~hat the speed was at that particular 
place where the accident happened. 

Mr. Timberlake: In the absence of any evi
page 371 r dence, it would be 55. 

Mr. Taylor: Not necessarily. 
Mr. Timbe,rlake: Yes, sir. 
:M:r. Taylor: At that particular poinU 
Mr. Timberlake: I think the Court takes judicial notice 

that in the absence of a. 1ower speed requirement it is 55. 
The Court: The thing that bothers me, is that the'!.·e is no 

evidence .of speed at all so where would we-~ 
Mr. Timberlake: Start and stop~ 
The Court: Yes, sir. 'We don't lmow whether he wa.s 

going 30 miles an hour or 65 miles an hour. There's nothing. 
Mr. Timberlake : That is one of the bases for our motion to 

strike . 
. Mr. Fram.klin: It seems to me in this matter that you have 

in e:vidence here that there were 80 feet of tire marks; aJ1d it 
looks to me like in view of that that the jury ought to be told 
something about distances for stopping an automobile, and 
this merely takes the legal limit. 

Mr. Timberlake: \iV e are peTf ectly willing, Your 
page 372 r Honor, to take that instruction and it wouldn't .be 

any grea.t effort to say: ''The Oourt instructs 
the jury that the average stopping distance of an automobile 
with four-'Nheel brakes a.pplied, tra,veling at the following 
speeds, is a.s follows,'' or sonmthing to that effect and give 
30, 45, 55, 65, ·Or 70 or any range in there. But we know Mr. 
Taylor is going to argue the physical facts of the accident, 
connote, and show excessive speed that constitutes in itself a 
basis for coJlviction. 

Mr. Taylor: That would 111ot necessaJ·ily be true. 
The Court: Gentlemen, there isn't aJ1y evidence in this 

record to show that it v;ras clear or what the condition of the 
highway was. 

Mr. Timberlake: Other than the pictmes. The pictures 
show the highway to be dry. We a.re not suggesting t11at tJrn 
80 feet represe11ts the distaJice the car stopped in through 
the application of brakes. 

Mr. Taylor: There's no way to fix it. You don't know 
what it ''r.ould have stopped a.t. 

Mr. Timberlake: If Mr. Ta.ylor-as I'm sure he is going 
to. do-a.rgues that the tire marks aa1d physical facts and 
damage and injury in itself connotes and indicates an unlaw-
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ful and exceissive, rate of speed, we feel that we are entitled 
to have a guide, in the, irnstruction to argu.e, to the 

page 373 r jury as to speed. we are not wedded to the idea of 
55 miles an hour. It can show 1ower rates of srpeed 

·on up to higher rates of spe1ed. 
Mr. Taylor: I don't thi111k the defense is entitled to an 

instruct~on on what they assume I'm g·oing to argue about. 
The Court: \iVha,t is your view about giving a wide range 1 

Say 35 to 65? 
Mr. Taylor: I do not think much about it because no speed 

was mentioned either by the driver or the truck driver; and, 
of course, these gentlemen will object very strenuously if I 
tried to introduce an opiniorn as to the speed of this automo
bile. 

Mr. Timbe1rlake: Are you telling us that you are not going 
to argue· there was speed involved in this 1 

Mr. Taylor: No, it's up to the jury to determine whether 
he was going too fast or too slow or whether he was too drunk 
and drove right into the rear of it. I know he hit the auto
mobile, and I lmow he was drunk. That's all I know. 

Mr. Timberlake: You know he was driving. 
Mr. Taylor: I'm pretty sure he was driving. I didn't see 

him. 
Mr. Timberlake: This goes to the very proposition of cir

cumstantial evidence. Mr. Tay1or asked for and 
page 374 ~ re1c.eived what we say a.re two instructions on cir-

cumstantial evidence, and he is going to ring the 
changes I know-I would myself if I were Commornwealth's 
attorney-on circumstantial evidence that indicates the speed 
at which this car was going. As I say, we a.re not wedded to 
55 miles but I think it is entirely proper to show a range. 

Mr. Franklin: From 25 to 75. 
Mr. Taylor: But there, is no evidence in the case to show. 

I think the instructiorn has to be predicated on the evidence. 
The Court: \iVha.t you are trying to do is keep the speed 

down by showing the skid marks. 
Mr. Timbe,rlake: I'm not trying to keep the speed down. 

\iVe're just trying in our rebuttal to be in a position to say 
that this car had a brake miark, tire, mark, nr skid mark
wha.tever you want to call it-of 80 feet leading up to the point 
of impact. That doesn't necessarily show an unlawful and 
exc,essive rate of speed because at the lawful speed limit it 
takes 155 feet to stop, practically twice the dist.a.nee ·of this 
tire mark; and I think we are entitled to it. 

The Court: \iV ell, gentlemen, I'm going to give it if you 
will start it at 35 arnd take it up to 65. 
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' Mr. Timbe.rlake: At what intervals 1 
pa.ge 375 r The Court: 10 miles I should think would be all 

right. This ground was fairly level. 

The foUowing instructions are all of the instructions which 
were refused by the Court in the trial of this ca.se. Objec
tions and exceptions of both the Commoillwealth and the de
fendant, insofar as any were ma.de to il1e refusal of 'Such in
structioa1s, are also recorded. 

COMMONWEALTH'S INSTRUCTION NO. 4. 

(Refused) .. 

The Court instructs the jury that if they believe beyond a 
reasonable doubt that at the time amd place o.f the accident 
mentioned in the evidence the defendaJlt was rec.klessly, neg
ligently, and carelessly driving an automobile and that such 
recklessness, negligemce, and carelessness was so g1~oss and 
culpable as to indicate a callous disrega.rd of human life and 
of the probable consequences of his act amd resulted in the 
death of the deceased, F'red Melvin Diclrn.rson, then the~r 
should find the defendant guilty of involuntary manslaughter 
as cha.rged. 

Mr. Timberlalrn: We 1object to No. 4 on the 
page 376 r grotmds that there is insufficient evidence upon 

which the jury could .fimd be.yond a reasonable 
doubt that the def end ant was opera.ting his1 automobile and 
operating it in such manner as to amount to criminal negli
gence. 

Mr. F.raJ1kli.n: \i\7 e object further because of ilie fact iliat 
the points covered in Imstruction No. 4 have been previously 
covered im other instructions. 

The Court: I will refuse Instruction No. 4. 

DEFENDANT'S INSTRUCTION D. 

(Refused). 

The Court instructs the jury that the gist of the crime 
charged against the defendant is criminal negligence; by the 
term criminal negligence is1 meant ·not simply such nrngligence 
a.s might be the foundation ·of a suit for damages by the person 
i'lljured or by his personal representative if killed, but some
thing more than that; in order to be criminal negligence, as 
distinguished fromi such negligemce a.s is necessa.ry for a civil' 
damage action, it must be shown that the negligence of the· 
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accused was gross and culpable negligence; culpable and gross 
neglige!llce is that which indicated a callous disregard of 
human life and of the probaJble consequence' of his act; crimi
~ty_c.3illllot_Qe_;_J;n:.~dic.a.t~.pon every act . c!:!_~.!2SSly 

/' [!erformed m.ru:~ly_h_e..cause-sucli_ careless!lless results i11,.:;the 
~ - . ..._~.ot.b.e.r, but iiioraerfor criillilla.i liabil-
page 377 ~ ity to result from negligence it must necessarily 

be reckless or wanton a111d of such a character as 
to show disregtt.rd of the safety of others under circumstances 
likely to cause injury or death. Unless the jury belie·ve be
yond all reasonable doubt that Wallace Parker Wade is guilty 
of gross and culpable negligence with a callous disregard for 
human life, then they should find the defendant, Wallace 
Parker Wade, not guilty. 

Mr. T·aylor: I object to Instruction No. D because criminal 
negligence has been defined clearly in this case in Instruc
tion No. 2, which this instruction is repetitious in effect as1 to 
the definitions of criminal negligence given in Instruction No. 
2. I also object to this instruction as, in effect, telling the 
jury that the personal representative of the deceased has an 
acti·on at law in the civil courts for the death of her husband 
whether it was by gros1s negligence· or any negligence, which 
I do not think is a proper statement to tell the jury; and I 
think t11e definition of criminal negligence as here given should 
not be elaihmated on and compared with ordinary negligernce 
in which the a.ccused could be held liable for damages, and 
that is what, in effect, this instruction tells the jury. 

Mr. Timberlake: Your Honor, we a.gain take the position 
that simply because the Commonwealth has been granted cer
tain instructions, that doesrn 't preclude us from instructions 

from the defendant's standpoint on the same prin
page 378 r ciple. Mr. Taylor bore objects to our havin~· a 

finding instruction on the proposition of criminal 
negligence ·when he took a diametric objection to his Instruc
tion 4. The Court raised the question as to whether or not 
there was repetition, and in frankness to Your Honor I 
pointed out tliat I recognized Instruction No. 2 was· a defining 
instruction of criminal neglig·e1nce and that Instruction No. 
4 offered by the Commonwealth was a finding instruction from 
the Commomvealth's standpoint. Now we come along with a 
finding instruction on the question of crinumal negligence from 
the standpoint most favorable to the defendant, couched in 
what we submit is a correct statement of law, and we run 
into the proposition that Mr. Taylor, although he didn't thirnk 
Instructiorn No. 2 precluded him from a finding instruction, he 
turns• around and says because the definition of criminal negli-
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gence i·s in Instruction No. 2 we can't have a finding instruc
tion. 

Mr. Taylor: You certainly caii't-accordimg to my way of 
thinking-you can't ha.ve an instruction submitted in a crimi
nal case to tell the jury that the administrator of the deceased 
has an opportunity to proceed civilly. 

Mr. Tiinbe,rlake : vV e are not uinde.rtaking to do that. This 
instruction siinply says : ''In order to be crirrntiJllal negligence, 
as distll1guished from s111ch negligence as is necessary for a 

civil damage action., it must be shown that the 
page 379 r negligence· of the accused ·was g1~oss aJ1d culpable 

negligence,'' which is certainly correct. ' 
Mr. Taylo.r: It is certai~1ly telling the jury, in effect, that 

this man cam be proceeded against civilly. 
Mr. TimberlaJrn: I don't think it carries any such iinplica

fion. vVe certainlv feel that we are entitled to an instruction 
in a.ccordance witl~ om Instruction D. 

The Court: Gentlemen, I \Vill refuse Instructim1 D. 
M.r. Timberlake: 'lv exce;Pt to the refusal of the Court to 

grant Instruction D. . 
1 

DEFENDANT'S INST.RUCTION E. 

(Refused). 

/

, The Court instructs the jury that if, after hearing all the 
evidence in this case, they have a. reas·ona.ble doubt as to 
whether Wallace Wade or Fred Dickerson wa.s driving the 
"Va.de automobile at the time of the accident in which Fred 
Dickerson lost his life, they shall find a ve.rclict of not guilty 
in this case. 

Mr. Taylor: I thimk that is· correct. If he wasn't driving 
he certainly wasn't guilty. 

page 380 r The Court: It-is covered iil1 2A. 
Mr. Taylor: Yes, sir, it is .covered in that 2A 

that you gave. I didn't realize that it is covered in there be
cause I just read it hurriedly; but I do t.11ink it is covered in 
2A, the 1one given by the Court, and therefore object to it. 

Mr. Timberlake: Your Honor, in further connection with 
that Instruction ~J. a.s compared with Instruction 2A, one of 
our specific def ens es in t.J1is ca.se is the defeITTse tha.t F'red Dick
erson was driving t11e car at the tiI1rn th"is accident occurred; 
and we do feel that v·;re. a.re entitled to an instruotion dealing 
with the proposition as to whether Fred Dickerson or Wallace 
"\Tade was driving the ca.r ·over and beyO!lld the Court's In
struction 2A, which simply submits to the jury the ha.re propo-
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sition as to whether or not the accused was operatim.g the 
motor vehicle at the time and place of the accident. 

The Court: Gentlemen, what I have tried to do in these 
cases-. When getting into a manslaughter case there are so 
many ways of saying and definimg the degree of negligence 
which is necessary to support the· conviction. What I ha.ve 
tried to do-and I must .c.onf ess that I am not the author of 
these instructions and I am not taking pride in the language 

of them because they are not mine,_but I do think 
pa.ge 381 r Instructions 1, 2, a,nd 3 pretty well cover the· field, 

perhaps not to the satisfaction of anybody, but it 
prevents a conglomeration of instructions to confuse the jury; 
and for that reason I have mo.re or less stuck to these stock 
instructions so I think I'm going to have to refuse that. I 
can see the point you make but I believe it is carried in 2A. 

Mr. Timberlake: We except to the refusal of the Court to 
grant Instruction E. We, want to except to the granting of the 
Oommonwealth's instructions on the grounds and for the 
reasons assigned in the objections to those instru<i,tions, and 
we want to except to the rejection or amendment of the de
fendant's instructions on the grounds that the instructions as 
submitted were correct statements of the law. 

page 382 r September 25, 1958 9:30 A. M. 

Note: This reporter was not employed for the final day 
, of this trial. However, at the request of and by agreement 
of counsel, the followirng incidents of trial are made a part of 
this record. 

At this point the Court proceeded to read to the jury the 
instructions given in this case. Closing arguments were then 
presented by counsel, with Mr. Taylor opening the argument 
on behalf of the Commonwealth. Jlllring the cournp, of his 
~1@.1:-t.l:;i.e ComtmonweaJili 's Attorney arg;u_e.dO:tn~the~ry 
ili~as .2.10 evidence i~ tliis ~se that . the def ~n.~an~, 
'\V-ade, had aemea to anyone smce the Fiappenmg Oftlie a.cei
dent that he was driving the aufomobile. Mr. Timberlake 
objected to this statement on the· grmmds that the argument 
·was improper and moved the Court for a mistrial. The Court 
sustained Mr. Timberlalrn 's objection to that particular phase 
of the Commonwealth Attorney's argument, and the Court 
further directed the jury not to consider tha.t phase •of the 
argument. The mo·tion for a mistrial was overruled, fo which 
ruling of the Court Mr. Timiberlake excepted. 

Immediately after this exception, Mr. Taylor, in the pres
ence• of the jury, asked if the Court meaint that he could not 
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argue that _the defendant ha.d failed to deny to the ba.il com
m1ss1ooer or anyone else beforet11e triarofthis 

page 383 r case tha.t he was driving the automobile. Mr. 
Timberlake thereupon agafa moved the Court for 

a mistrial on the grounds that that statement of the Common
wealth's Attorney in the presence of the jury was improper, 
particularly because the bail commissioner, by statute, is not 
a qualified witness. The motion for a mistrial was a.gain 
overruled by the Court, to which ruling of the Court Mr. 
Timberlake excepted. 

Mr. Timberlake and 1\fr. Franklin presented arguments on 
behalf of he defendant, and Mr. Taylor closed the argument 
on behalf of the Commonwealth. 

After the closing argument of counsel, the jury retired to 
consider their verdict and, after consideration, returned to the 
'courtroom and rendered the following verdict: 

"We, the jury, find the defendant guilty a.s charg·ed of in
voluntary manslaughter and fix his punishment at two years 
in the penitentiary and no fine. 

(Signed) J . .J. HENSJ_JEY, Foreman." 

Upon motion ·of counsel for the defendant, the jl}l'Y was 
polled, with ea.ch juror answering as· follows : 

Hubert J. Arbogast 
.J. J. Hensley 
Richard C. Bosserman 
R. B. Dunlap 
George E. Jen.kins 
J·ohn A. Mohler 
MaJ1son M. Bavlor 
J·ohn 0. Harde;i 

page 384 r 
0. R. Engleman 
Charles H. C. McKenney 
Thomas .J. Minor 
Sylvester N. Hite 

"Yes, sir" 
"Yes, sir" 
"Yes, sir" 
"Yes, sir" 
"Yes, sir" 
"Yes, sir" 
"Yes, sir" 
"Yes, sir" 

"Yes, sir" 
"Yes, sir" 
"Yes, sir" 
''Yes, srir" 

Following the poll of the jury, the following =mlotion was 
ma.de by 1\1:.r. Timberlake. 

Mr. Timberlake: Your Honor, I move that the verdict be set 
aside on the grounds that t11e said verdict is contrary to the 
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law and evidence and without evidence to .support it and on 
the further grounds that the Oourt er:fed in granting aJld re
fusing certain of the .illlstructions. 

The Court: Mr. Timberlake, I shall consider your motion 
and I will fix October 29, 1958, at 10 :00 a. m. as the, date for 
hearing a.rguments on your mo,tion. (This date was later 
cont:iinued to N,ovembe,r 24, 1958.) · 

page 385 r Commonwealth of Virginia, 
County of Augusta., to-wit: 

I, Mary F. Byrd, the unders[gned court reporter in the Cir
Court ·of Augusta. County at Staunton, Virginia., 

DO HEREBY CERT1IFY that the foregoing is a true and 
co.rrect transcript of all' the evidence introduced and proceed
ings had, with objections, rulings, and exceptions thereto, as 
contained in Volumes I, II, III, aJ1d IV, Pages 1 to 384 inclu
sive herein, fo1 the trial ·of Commonwealth of Virginia v. 
W a.llace Parker \~Tade as reported by mle ·on September 23 
a.nd September 24, 1958. ' 

Given under my hand this 8th da.y of .January, 1959. 

MARY F. BYRD, Court Reporter. 

Teste: 

••••••••• 0 •••••••••••• 

Commonwealth's Attorney for 
Augusta County; Virginia (acting) 

HUMES J. FRANKLIN 
Attorney for DefendaJ1t. 

WAYT B. TI1\1:BERLAKE, JR. 
Attorney for Defendant. 

Rece·ived 7 /17 /59. 

• • 

A Copy-Teste: 

1VM. S. M . 

• • 

H. G. TURNER, Clerk. 
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