


IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 5104

VIRGINIA:

In the Supr'eme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tues-
day the 13th day of October, 1959.

KENNETH J. DYKEMAN,

against

Plaintiff in Error,

COMMONWEALTH OF' VIRGINIA, Defendant in Error.

From the Corporation Court of the City of Norfolk, Part Two

.
Upon the petition of Kenneth J. Dykeman a writ of error

and sup'ersedeas is awarded him to a judgment rendered by
the Corporation Court of the City of Norfolk, Part Two, on
the 6th day of March, 1959, in a prosecution by the Common-
wealth against the said petitioner :for a felony; but said
supersedeas, however, is not to operate to discharge the pe-
titioner from custody, if in custody, or to release his bond if
out on bail.
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RECORD

•• •• ••

To any of the Police Officers 'Of the City of Norfolk:

vVHIJJH,EAS,Mark 'Woods .Jr. and N. O. Neal P,olice officers
No. hereinafter called complainant, of the City of
Norfolk, has this day made complaint and. information on
oath, bef'Ore me, Robert R. Brown, a Justice of the Peace
of said City, that on the 3 day of Oct., 1958, in said City
Kenneth Dykeman hereinafter called accused, did unlawfully
and feloniously did operate a auto in a reckless manner
causing the death of one Frances Duncan \Vbite female 18
years of age. Place Hampton Blvd. and Claude Lane Time
1 :45 a. m. and whereas I see good reason to believe that an
offense has been committed:

These are, therefore, in the name of the Commonwealth of
Virginia, to .command you forthwith to apprehend and take
before the Police Judge of said City in the Police Court, Part
] 1, thereof the body of the said accused t'Oanswer said com-
plaint, and be further dealt with according to law;
Alld moreover, upon the arrest of the said accused, by

virtue of this warrant, I command you in the name of the
Gommomvealth of Virginia, to summon to appear at the same
time and place to testify as witnesses on behalf of the Com-
rnonwealth touching the matter of said complaint, the above
named complaint and tbe follo'wing persons:

and have there and then this ,varrant ,vith y.our return tJlere-
on.

Given under my hand and seal this 3 day of Oct., 1958.

ROBERT R. BRO'~TN
Justice of the Peace. (Seal)

Upon hearing the evidence on the foregoing charge, the
above mentioned accused is sent on to the Corporation Court
of the City of Norfolk NO.2, to the next term thereof, to-wit:
the first lVLondayin November, 1958, to answer any indict-
ment found against him and the witnesses above named wer('
. severally duly recogl)ized eacll in the sum of One Hnnnred
Dollars payable to the Commonwealth of Virginia, for their
appearance before the Grand .Tur~~of said Court to give eyi-
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dence of said charge, and not to depart hence without leave
of Court.

Given under my hand this 17 day of October, 1958.

VERNON D. HITEHIRES, JR.
Police Judge.

Also city charges.

(on back)

WARRANT FOR FELONY.

Executed by. arresting the within named accused this 3rd
. day of Oct., 1958.

N. O. NEAL
Police Officer.

M. ,VOODS
Police Officer.

Complainant was Notified.

page 2 r
• • • • •

Be it remembered that on this 17th day of October, 1958
Kenneth James Dykema.n Principal and Aetna Casualty &
Surety Co., (H. A. Sheely) Surety, of said city, personally.
came before the Police ,Justice of said city, and jointly and
severally acknowledged themselves indebted to the Common-
wealth of Virginia in the sum of $1,500.00,of their goods and
chaHels and lands and tenements to be levied, and for the
use of the Commonwealth to be rendered, waiving the benefit
of their homestead exemption as to said obligatioll;
Yet upon the condition that the said principal shall pel:-

sonally appear before the CdrporationCourt NO.2 of said city
at the next term thereof, to-wit, on the first Mondav in N0-
vember 1958 to answer charges against him of Manslaughter
and at such other time or times to which said proceedings
may he continued or further heard: and shall not depart
therefrom without leave of said Court; this recognizance to
remain in full force and effect until said charge is finally c1is-
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posed of or until it is declared void by order of said Court.
Take and ae-knowledged before me in said City the day and
year first ab'Ovewritten.

VERNON D. HITEHIRES, JR.
Polie-eJustice 'Of the City of
Norfolk.

"\iVe, the undersigned, above named prine-ipal and surety,
jointly and' severally acknowledge the above obligation
and the undersigned surety solemnly swears to the following
statements in justifie-ati'Onof his said surety.

1. My 'occupation is 2. Business address , .
3. I own in fee simple real estate generally described as fol-
lows: room house and lot size , .. , No. . , .
Street, ,... Virginia, which was purchased by me
from , on 'Orabout , 19 " for the
sum 'Of $ , ., recorded in D. B. Page .
4. The said real estate is now assessed for taxation on the

land books of the County of , , Virginia
Checked by-Tax Receipt .

in my name, for the sum 'Of $ ... , Certificate of Assessment. .
5. There are no liens or encumbrances on said real estate

save as follows: " , ,' .
, 6. M,yother indebtedness does not exceed $ .
7. I am contingently liable on .. " .. ,. bonds or recogni-

zances, aggregating the sum of $. , . , . , ..... , .. , . , ..... , .
8. There are noOunsatisfied judgmel1ts against me iI-i any

the courts 'Of this Commonwealth. nor any scire facia.s out-
standing to the best of my knowledge.

Address
76 Chestnut St. No. Reading, Mass.
Lut. Kenneth J. Dykeman
RA 11346620
,347 Trans. Q.
Fart Story, Va.

KENNETH J. DYKEMAN (Seal)
Prine-ipal

H. A. SHEELY (Seal)
Surety.

AETNA CAS. & SURETY CO. (Seal)
Surety.

Pursuant toO Chapter 336 Act 1954, of the General Assembly
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of Virginia, non-.appearance before a Court of record, in
aC00rdance with the conditions hereof, in the case of a mis-
?emeanor, shall be deemed to constitute a' waiver of trial by
Jury.
page 3 r

The Aetna Casualty and Surety Company
Hartford, Connecticut

Certificate of Authority 'of Attorney(s)-in-Fact

KNO'iV ALL MEN BY THESE PRESENTS, That The
Aetna Casualty and Surety Company, a corporation duly
organized under the laws of the State of Connecticut, and
having its principal officein the City of Hartford, County of
Hartford, State of Connecticut, hath made, constituted and
appointed, and does by these presents make, constitute and
appoint H. A. Sheely of Norfolk, Virginia, its true and lawful
Attorney(s), with full power and authority hereby conferred
to sign, execute and acknowledge, at any place within the
United States, or, if the following line be filled in, within the
area there designated , the following instru-
ment(s): For the Aetna Casualty and Surety Oompany, as
surety, by his sole signature and act any and all Bail bonds
required in civil or .criminal proceedings, provided the amount
of the bond shall not in any case exceed the sum ,of FIVE
THOUSAND ($5,000.00) DOLLARS and to bind The Aetna
Casualty and Surety Company, thereby as fully and to the
same extent as if the same were signed by the duly authorized
officers of The Aetna Casualty and Surety Companv, and all
the acts of said Attorney(s), pursuant to the authority herein
given, are ratified and confirmed.
This appaintment is made under and by authority of the

following provisions of the by-laws of the Company which pro-
visions are now in full force and effect and are the only
applicable provisions of said by-laws.

ARTICLE IV-Section 8. The President, any Vice-Presi-
dent, 'Oranv Secretary may from time to time appoint Resi-
dent Vice-Presidents, R,esident Assistant Secretaries. Attor-
neys-in-Fact, and Agents to act for and on behalf of the Com-
pany and m:w give any such appointee such authority as his
certificate of authority may prescribe to sign with the Oom-
panv's name and sE'ittwiththeOompany's seal bonds. recog-rli-
zanC'es',contracts of indemnity, and other writing-s oblig-atory
in the nature of a bond, recognizance. or 00nditiona1 under-
taking, and ali)' of said officers or the Board of Dirertors may
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at any time remove any such appointee and revoke the power
and authority given him.

ARTICLE IV-Section 10. Any bond, recognizance, con-
tract of indemnity, or writing obligatory in the nature of a
bond, recognizance, or conditional undertaking shall be valid
and binding upon the Company when (a) signed by the
President or a Vice-President or by a Resident Vice-President,
pursuant to the power prescribed in the certificate of authority
of such Resident Vice-President, and duly attested and sealed
with the Company's seal by a Secretary or Assistant Secre-
tary or by a Resident Assistant Secretary, pursuant to the,
power prescribed in the certificate of authority of such
Resident Assistant Secretary; or (b) duly executed (under
seal, if required) by one or more Attorneys-in-Fact pursuant
to the power prescribed in his or their certificate or certificates.
of authority.

On this 17th day of January, A. D., 1955, before me per-
sonally came .J. A. Swearingen, to me known, who; being by
me duly sworn, did depose and say: that he is Secretary of
The Aetna Casualty and Surety Company, the corpora.tion
described in and which executed the above instrument, at its
Home Office; that he knows the seal of said corporation; that
the seal affixed to the said instrument is such corporate seal;
and that he executed the said instrument on behalf of the
corporation by authority of his office under the by-laws
thereof.

Certificate No. 491504

Seal
EMMA C. LATIMER
Notary Public.

My Commission Expires Mar. 31, 1956.
page 4 ~

• • • • •



Kenneth J. Dykeman v. Conullonwealt.h of Virginia 7

The Gran'd Jurors of the Commonwealth of Virginia in and
for the body of the City of Norfolk, and now attending the
said Court, at its November term, 1958, upon their oaths,
present that Kenneth James Dykeman to-wit 'On the.3rd day
of October in the year 1958, in the said City of Norfolk felon-
iously and unlawfully did kill and slay one Frances Duncan,
against the peace and dignity. of the, Commonwealth of.
Virginia.

(on back)

Bond FQl'feited
Trial 2-24-59
Judg;rnent
Motion New Trial 2-24-59
Motion Overruled 3/6/59
........ 3/6/59
Mittimus
Capias
Suspension
Bailed 3/9/59
Fine and Costs Paid

'Ve the jiu'y find the defendant guilty of involuntary man-
slaughter and fix his punishment at one year in the city
jail.

M. PALMER, Foreman.

Indictment for. Manslaughter.

A true bill.

N. J. . , Foreman.

Witness:

Edward Williams
J'Ohn G. 'Whitehead
Joan Bremlan
Dr. Robert A. Morton
Officers: J. E. Hinton

E. W. O'Hara
M. E. Woods
N. O'Neal
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Costs:

Court
-Witness

Jury

Supreme Court of Appeals of Virginia

25.00
6.50
,.50
.50

100.00

132.50

page 5 ~
•

•

•

•

•

•

•

•

•
PLEA OF }<-'ORMERJEOPARDY.

To the Honorable 'V-alter Page, Judge of the aforesaid Court:

Now comes the defendant, Kenneth J. Dykeman, and files
his plea of l!-'ormer Jeopardy upon the following grounds:

FACTS:

Kenneth J. Dykeman, a 20 year old soldier stationed at Fort
Story, Virginia, was charged by the City of Nodolk P'olice
with Reckless Driving and Manslaughter as a result of an
automobile accid~nt on Hampton BouievaTC1on October 3,
1958. In the accident one Frances Duncan, a passenger in
the Dykeman car, lost her life. The car, titled in the name
of Gertrude Poole, mother 'Of the accused, and in the pos-
session of the defendant, was occupied by the following per-
sons at the time of the accident; Edward Williams, John

,iVhitehead, .Joan Brann on, the accused, and the
page 6 r deceased. Apparently the car went out of control

near Hampton Boulevard Bridge and left the road.
,V-henthe Police arrived they found the three men out of the
vehicle and the two girls inside. A controversy arose as to
the driver's identity which resulted in both vVilliams and
Dykeman being charged. At a preliminary hearing in Traffic
Court of the City of Norfolk 'on October 17, 1958, Dykeman
was fined $500.00 for Reckless Driving and given 12 months
in jail. He was also held for the action of tbe Grand Jury,
for Manslaughter, and was subsequently indicted. Williams
was dismissed. On the 16th day of January, 1958. at the
election of the City of Norfolk, Dykeman was tried on the
Reckless Driving charge which he had appealed. Dykeman
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set up the defense that he was not the operator of the vehide
and after some fifteen minutes of deliberation the Jury ac-
quitted the defendant. The commonwealth then set the 'Nlan-
slaughter case for trial on February 24th, 1958.

ISSUE.

The only issue invol\'ed in the case is:

Has the defendant, Dykeman, been already placed in
jeopardy to the extent that any further prosecution under the
same set of facts would operate as placing him in the position
of being twice tried for the same offense? If so the second
prosecution would contravene Paragraph Eight of the Con-
stitution of Virginia or Paragraph 19-232 of the Code of'
Virginia.

page 7 r AHGUMENT.

•

Paragraph Eight of the Constitution of the Stat~of Vir-
ginia is adopted from the Federal Constitution and basically
provides that no person shall be twice tried for the same
offense. Paragraph 19-232 provides: "If the same act be a
violation of two or more statutes, or of two or more municipal
ordinances, or of one or more statutes and also one or more
ordinances, conviction under one of such statutes or or-
dinances shall be a bar to a prosecution or proceeding under
the other or others. Furthermore, if the same act be a viola-
tion of both a State and Federal Statute, a prosecution or
proceeding under the :F'ederal Statute shall be a bar to a
prosecution or proceeding under the State Statute."
In Henson v. C01nl1W11,?U~ealth, 165 Va. 829, the court said:

"The test is whether the evidence necessary to support the
second indictment would have been sufficient to procure a
legal conviction upon the first. If the facts which will convict
on the second prosecution would not necessarily have con-
victed ou the first. then the first will not be a bar to the
second, although the offenses charged may have been con-
nected by the same set of facts." Also see' Michie's Juris-
prudence, Vol. 2, page 638.
The test then seems to be this:

If the same set ,of facts one relied upon to convict for the
second offense that were relied upon in the first trial, then the

second prosecution is barred.
page 8 r Much has been said by the proponents of "giving'

the prosecution two bites at the cherry," that ouI"'
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Supreme Court in Handley v. COl1'/,m,onwealth has said that
Reckless Driving and Driving Under the Infiuence ar'e two
separate offenses. ,Ve.cansee that a man may be completely
intoxicated under the statute and still operate his car prop-
erly. Conversely Ol1ecan see wbere a man might be: com-
pletely reckless and be cold sober. This is not mw' co,se.
In order to convict lCenneth Dykeman of Manslaughter

the Commonwealth must first place him behind the wh~el of
the death car. .A jury of his peers has already taken him
from behind this wheel and the only way he can be put back
under that wheel is for the prosecution to hammer away at
another jury the same identical facts that went for naught
in a hearing for Reckless Driving. The only new evidence
necessary would be the proof of the death of Frances Duncan
flS a result of the accident. This fact was well established
and not contradicted in the Reckless Driving case for whieh
Dykeman ,,'as acquitted.
\Vhy then do we rely upon the Hundley ease: Because in

that case the court says this: "A test of the identit}Tof acts
or offenses is whether the same evidence is required to sus-
tain them; if not, then the fact that several charges relate
to' and gro'w out 'of one transaction or occurrence does not
make a single act or offense 'where two separate acts or of-

fenses are defined bv statute as in the instant casC'."
page 9 r I call the Court's "attention to the language of the

Court with regard to the following: "A test of
the identity of acts o'r offenses"-
Notice that it does not say "acts and ,offenses. In other

words if the aets are the same or the offenses the same a
second prosecutiOJl is barred. Can there be any new aets in
the Manslaughter case other thall those which the City at-
tempted to prove on .January 16, 1959, in their prosecution
of the misdemeanor?
An indictment must read a certain wav in this case. It must

set forth that" the accused caused the "death of the deceased
by operating his n:>hicle in a wanton and reckless manner ••
calculated to cause her death."
The wa.rrflnt for Reckless Driving read that "the defendant

operated his vehicle on the streets' of the City of Norfolk in
fI careless and Teddess manner."
V,Thereis the separation of acts 1
If a jury on January 16, 1959, decided that the accused

was not operating the death vehicle on October 3, 1958, and
this jury was impanelled in a court of record and eould have
deprived the accused of his liberty £01' this offense, then
certainly they can never try him again for the offense of
Reckless Driving. What then did they decide1 Namely that
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there was no Reckless Driving by Dykeman. If he was not
driving reckless he cannot be driving wanton-the act of
driving <Ornot driving has been established, the facts are the
same, the acts are the same, the evidence is the same. Only

the offense is different.
page 10 f vYerespectfully submit that based upon the fore-

going that the pending charge of Manslaughter
against the accused constitutes former jeopardy and ,shall be
dismissed.

I

RICHARD G. BRYDGES.

RICHARD G. BRYDGES, p. d.
3115 Pacific Avenue
Virginia Beach, Va.

I certify that I have this 29th day of January, 1959, mailed
a true copy of the above pleading to Mr. Reed Spencer Com-
monwealth Attorney, City of Norfolk, Va.

RICHARD G. BRYDGES
Counsel.

Filed 1-30-59.
L. BERRY DODSON, JR., D. C.

page 11 ~ .

• • • • •
In the Corporation Court of the City of Norfolk, Part Two,

on the 6th day of F'ebTuary, 1959.
• • • • •

This day came the defendant, by counsel, said counsel being
of the defendant's own choosing, and ca.me as well the At-
torney for the ComIrlOnwealth, a.nd thereupon the Attorney
for the defendant in the defendant's behalf moved the Court
to quash the indictment £.01' reasons stated in writing in his
Plea of Former Jeopardy, heretofore filed herein on the 30th
day of January, 1959, which motion being fully heard is
overruled, and to the action of the Court in overruling said
motion the defendant, by counsel, duly excepted .

page 12 f
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In the Corporation Court of the City of Norfa1k, Part Two,
on the 24th day of February, 1959.

Kenneth James Dykeman,' who stands indicted for Man-
slaughter, this day appeared in Court pursuant to the terms
of his recognizance, and came as well the Attorney for the
Commonwealth, and the attorney for the defendant, said at-
torney beillgof the defendant's own choosing, and upon being
arraigned, and after being advised by counsel, the said de-
fendant plead not guilty to the said indictment, and there-
upan came twenty lawful persons, free from exceptions, hav-
ing been obtained from the. Tleni1'e Facias, duly directed and
issued in accordance with the statute in such cases made and
provided, and sUl11.IlJ,onedby the Sergeant of the City of N01'-
folk, from ~whichpanel the Commonwealth and the defendant
each alternately struck four, leaving the following jury, to-
wit: Selwyn R. Palmer, John C. Eicher, E. A. Vitlo, ,iVallace
B. Gibbs, I-Iarry L. Miller, Lemuel E. J enning-s, William C.
Murray, John R. Tucker, Mahlon Miller, Sr., J1JdwardE. :Mc-
Connehey, Nortie W. McClung and Claude R. Avery, who
sworn the truth of and upon the premises to speak, and at the
conclusian of tIle Commonwealth's evidence, thereupon the
defendant, by counsel, moved the Court to strike the evidence
introduced on be]la1£ of the Commonwealth, which motion,
being fully heard, is overruled, imd to the action af the Court
in .overruling said Tnotion the defendant, by counsel, duly
excepted, and at the conclusion of all tIle evidence, thereupon
the defendant, by counseL again moved the Court to 'strike
the evidence intr,oduced on behalf of the Commonwealth,
which motion, being' fully heard, is overruled, and to the
action of the Court in overruling said motion, the defendant,
by counsel, duly excepted, and the aforesaid jurv, havin~'

fully beard t11eevidence and argument of counsel,
page 13 r returned a verdict in the following words: ",VE

THE JURY FIND THE DEFENDANT GUILTY
OF INVOLUNTARY MANSLAUGHTER AND FIX HIS
PUNISHMENT AT ONE YEAR IN THE CITY JAIL."
Thereupon the defendant, by counsel, moved the Court to set
aside the verdict of the jury and grant him a new trial on the
grounds that said verdict is contrary to the law and the evi-
dence, and onmotion of the defendant, by counsel, the hearing'
of which motion is 00nt~nued until the 6tb day of March, 1959,
at 9 :30 0 'clock A. M.
And the defendant was permitted to depart pursuant to the

terms of his recognizance.
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\

The Court instructs the jury that when a person operates
an automobile on the highway in a gr,ossly reckless and
wanton manner, whichsho,vs a. c.allous disregard of human
life, and the death of another results as a consequence of such
conduct, the ope1'ator of said automobile is guilty of involun-
tary manslaughter, and neither iIitent or malice are necessary
el('ments of such crime.
If the jury believes from the evidence beyond a: reasonable

doubt that the deceased was killed by the operation of an
automobile by the defendant nnder the circumstances above

•
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set out, they should find the defendant guilty of involuntary
manslaughter, and fix his punishment at confinement in the
penitentiary not less than one nOTmore than five years; 01'

by a fine not exceeding $1,000.00, or confinement in jail not
exceeding one year, '01' both.

Granted 2/24/59.
w. PAGE, Judge.

page'16 (
• • • • •

INSTRUCTION C2.

The Court instructs the jury that if they find the defendant
not guilty of manslaughter as charged in the indictment, but
guilty of assault and battery, then you should say so, and
fix his punishment at confinement in jail for a period not to
exceed twelve months or a fine nat to exceed $500.00, either,
or both.

Granted 2/24/59.
w'. PAGE, Judge.

page 17 J
• • • • •

INSTRUCTION C3.

The Court instructs the jury that you can and should draw
reasonable inferences from the facts proven.

Granted 2/24/59.
'W. PAGE, Judge.

page 18 ~
• • • • •

INSTRUCTION C4.

The Court instructs the jury that the credibility of the
witnesses is a question exclusively for the jury, and the law
is that, where a number of witnesses testify, directly opposite
to ea<;hother, the jury is not bound to regard the weight of

•
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evidence as equally balanced. /The jury ha~ve the right to
consider the appearance of the witnesses on the stand, their
manner of testifying and their apparent candor and fairness,
their apparent intelligence (or lack of intelligence), their
means of information, their relationship to any of the parties,
if same is proved, their interest, if any, in the result 'of the
case, their temper, feeling or bias, if any has been shown,
and from these and all the other surrounding circumstances
appearing on the trial, determine which witnesses are more
worthy of credit, and to give credit accordingly.

Granted 2/24/59.
vv. PAGE, Judge.

page 19 r
• • • •

INSTR.UCTION C5.

The Court instructs the jury that the accused is presumed
to be innoQcentand that that presumption goes with him
through all stages of the trial until the Commonwealth, upon
whom the burden of proof rests, has shown beyond a reason-
able doubt that the defendant is guilty.

A doubt engendered by sympa.thy 001' by a dislike to accept
the responsibIlity of convicting the defendant is not a reason-
able doubt. The law does not require proof amounting to
absolute certainty, nor pr,oof beyond all possibility of mistake.

If, after having carefully and impartially heard and
weighed all of the evidence, you reach the conclusion that the
defendant is guilty with such degree of certainty that you
would act upon the faith of it in your own most important
and cl'itiC'1l1affairs, then the evidence is sufficient toQwaTrant
a verdict of guilty.

Granted 2/24/59.
VV. PAGE, Judge.

page 20 r
•

INSTRUCTION D'l.

The Court instructs the jury that the law presumes every
person charged with crime to be innocent until the Common-
wealth has established his guilt by evidence so strong, so
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clear, and so conclusive, that tJ1ere is left in the minds of the
jury no reasonable doubt as to his guilt. This presumption
is an abiding presumption, and goes with the accused through
the entire case and applies at every stage thereof until re-
pelled by adequate proof. And in this cOlmection the jury is
instructed that it is never sufficient. that. the accused, upon
speculative theory or conjecture, may be guilty; or that by the
preponderance of the testimony his guilt is more probable
than his innocence. Ji'or until his guilt has been proved be-
yond all reasonable doubt in the precise terms as charged in
the indictment, the presumption of il1JlOCenCestill applies
and you must acquit the defendant.
And further, aHhough the .jury may believe from .the evi-

dence in this case, that there is strong probability that the
accused is guilty of the offense charged in the indictment,
still, if upon the whole evidence, there is any other reasonable
hypothesis consistent with innocence,nley cannot nnd the
accused guilty, Dnd this is true although it may appear from
the evidence that the probabilities. of his guilt are greater
than the probabilities of his innocence.
Reasona ble doubt in this connection is den ned as proof of,

:1nd belief of, the guilt of the accused to a.moral certainty.
Granted 2/24/59.

"7, PAGJB, .Judge.
pnge 21 r

" • • •

INSTRUCTION D2.

The Court instructs the jury that if, nfter considering all
of the evidence in the case, they entertnin any reasoTlable
doubt as to whether the defendant is the person who com-
mitted the offence charged, then the jury must nnd the de-
fendant not guilty.

Oranted 2/24/59.

page 22 ~
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• • • • •

In th Corporation Court .of the City of Norfolk, Part Two,
on the 6th day of March, 1959.

• • • • •

On conviction for Involuntary Manslaughter, Motion for a
new trial.
Kenneth James Dykeman, who stands convicted of Involun-

tary Mansla.ughter, this day again appeared in Court pur-
suant to the terms of his "recognizance, and came as well the
Attorney for the Commonwealth, and the Attorney for the
defendant, said attotney being of the defendant's own
choosing, and the motion for a new trial heretofore made in
this cause and continued on the 24th day of February, 1959,
this day having been fully heard by the Court, is overruled,
and to the ,action of the Court in overruling said motion the
defendant, by counsel, duly excepted. \Vhereupon it is con~
sidered by the Court that the said Kenneth .James Dykeman
be confined in the City .Jail for the period of One Year, and
that he be required to pay the costs of his prosecution. There-
upon the said defendant, by counsel, moved the Court for
time in which to apply for a writ of error to the foregoing
judgment, which motion, having been fully IleaI'd, is sustained,
and the execution of the foregoing sentence is hereby post-
poned for the period of sixty days, or until the Supreme
Court of Appeals of Virginia shall deny said writ if prior
thereto. And, on motion of the Attorney for the Common-
wealth. the Court doth hereby cancel the bail bond lleretofore
given hy the defendant in this cause, and doth require of the
defendant a new hail bond in the' penalty of Two Thousand
($2.000.00) Dollars, with sufficient surety, to he given before
the Clerk of this Court.
And the prisoner was remanded to jail.

page 23 ~.
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BE IT REME]\r[BERED that on this 9th dav of March
1959,Kenneth James Dykeman Principal, and cash by George
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,Yo Vakos Surety, of said City, personally appeared before
me, L. Berry Dodson, ,Jr., Deputy Clerk of the Corporation
Court of the City of Norfolk, Part Two, and who being duly
sworn stated that no application has been made before said
court, or .Judge thereof, nor are any proceedings pending
before said Court or .Judge to obtain bail an this charge, and
thereupon the said parties jointl~, and severally acknowledged
themselves indebted to the Commonlvealth of Virginia in the
sum of Two Thousand and no/lOa Dollars ($2,000.00) of their
goods and chattels and lands and tenements to be levied, and
for the use of the Commomvealth to be rendered, waiving the
benefit .of their homstead exemption as to this obligation.
Yet upon condition that the said principal shall personally

a]1pear before the Corporation Court of the City of Norfolk,
Part Two, on to-wit: the 5th day of May 1959, at ten 0 'clock,
A. M., to anslver charges against the said primipal of In-
voluntary Manslaughter, and at such other time, or times, to
"which the said proceedings may he continued or further
heard; and shall not depart therefrom without leave of saiel
o.o11rt; this recognizance to remain in full force and effect
until said charge is finally disposed of, or until it is deelared
yoid hy order of sai(l Court, or other competent caurt, pur-
suant to the stntute in such cnses made and provided.
Taken and acknowledg'ed before me in said City, the day,

month and year first above written.

,17. L. PRIEUR JR., Clerk
B~- L. BERRY DODSON, JR.

,iVe, the un(qersig'ned, above named principal and sureh-,
jointly and sewrally [lcknowledg'e the abon obligation and
the undersigned suret~' solemnly swears to the following
statements in justification of said surety.

]. My acc,upation is Attarney at Law
2. Business Address 3115 Pacific Avenue, Virg'inia Reach
3. I .own in fee simple Tear estate generallv described as,

follows: roam hause and lot of si7(~ ,
Street No City of , Virginia, which
was ]1urchased by me from an 001' about .
10 .... , far the sum of $. . . . . . . . .' ,
4. The saki real estate is now assessed for taxation an the

Cauntv
land books af the Cit~T o'f , Virginia, in m'- llame
for th(' sum of $ .

1). There are no liens or encumbrances on said real estnte.
snyc as follaws: .
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6. My other indebtedness does not exceed $ .
7. I am 00ntingently liable on bonds or recogniz-

ances, aggregating the sum of $ .
8. There are no unsatisfied judgments against me in any

of the courts of this Commonwealth, or any sci1"e fa,cias out-
standing to the best of my knowledge.

. Address 2702 Atlantic Ave.
Phone No. Bus. GA-86021

Res. GA 83489

GEORGE 'vV.VAKOS (Seal)

Address 347 Transportation
Co. Fort Story, Va.
Phone No. . .

KENNETH JAMES
DYKEMAN (Seal)

page 24 ~

" " • "
NOTICE OF APPEAL AND ASSIGNMENT OF ER~OR.

Counsel for James Kenneth Dykeman, the defendant in
the above styled case hereby gives Notice of Appea;l from the
order entered iri this case on March 6, 1959, and sets forth the
following assigmnents of errol':

1. That the Court erred in overruling the defendant's Plea
of Former Jeopardy.
2. That the' Court erred in allowing a written statement of

the Commonwealth 'switness, Edward 'vVilliams, to be read
to the jury when he, Williams, was present and available to
testify.
3. The Court erred in allowing the Attorney for the Com-

monwealth to l11akeimproper argument to the jury.
4. The Court erred in refusing to set aside the verdict

and grant a new trial on theQ.Tound tlmt the verdict ,vas
contrary to the law and the evidence.

RICHARD G. BRYDGES
Counsel for James Kenneth
Dykeman.
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RICHARD G. BRYDGES, p. q.
3115 Pacific Avenue
Virginia Beach, Va.

I certify that I have this 24 qay of April, 1959, signed and
delivered a copy of the above Notice of Appeal to Mr. Reid
1\1:. Spencer, 315 E. Plume Street, Norfolk, Virginia, Attorney
for the Commonwealth.

RICHARD G. BRYDGES.

Filed 4-24-59.

L. BERRY DODSON•.JR., D. C..
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STIPULATED TRANSCRIPT OF TESTIMONY.

Stipulated Transcript of the testimony introduced and pro-
- ceedings had upon trial of the above entitled case in said

Court, on the 24th day of February, 1959, before the Honor-
able Walter A. Page, Judge of ,said court.

Appearimces: Mr. Reid 1\1:. Spencer, Attorney for the Com-
monwealth.
Mr. Richard G. Brydges, Attorney for the Defendant.

page 27 r PROCEEDINGS.

Prior to the court impaneling the jury, counsel for the de-
fendant renewed his motion to quash the indictment by rea-
son of his plea of former jeopardy, heretofore filed, which
motion was overruled by the court and to which action of the
court the defendant duly excepted. Counsel for the defend-
ant then requested the court to allow him to reserve the right
to do what was necessary to perfect the record of his plea of
former jeopa.rdy, which leave was granted without objection
on the part of the Commonwealth, and pursuant thereto the
court by order entered on the 5th dav of May, 1959, allowed
him to file a stipulated transcript of the testimony in the case
of City of Norfolk v. Kenneth James Dykeman; certified
copies of the ordinances offered as exhibits. in said trial which
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weTewithdrawn with the consent of the court; and the order
of this court entered on the 16th day of January, 1959 in the
case of City of Norfolk v. Kenneth James Dykeman, and make
same parts of the record of his plea of former jeopardy in the
cas'e of Commonwealth v. Kenneth James Dykeman.

page 28 r JUDGE'S CERTIFICATE.

I, Walter A. Page, Judge of the Corporation Court of the
City of Norfolk, Virginia, Part Two, do hereby certify that
the foregoing is a true and correct Stipulation of the Testi-
mony and proceedings of the case of Commonwealth v. Ken-
neth James DykeIT?-an,tried in said Court on the 24th day of
February, 1959.
I further certify that said Stipulations were presented

to me for certification and signed within sixty (60) days after
the final order in said cause, and that the Attorney for the
Commonwealth had rea.sonable notice in writing of the time
a.nd place at which the same would be tendered for certifica-
tion. .

Given under my hand this 5th day of May, 1959.

'VV'ALTER S. PAGE, ,Judge.

page 29 r
• • • • ..

In the Corporation Court of the City of Norfolk, Part Two,
on the 5th day of May, 1959.

• • • • •
ON CONVICTION. FOR INVOLUNTARY

MANSLAUGHTER.

This day came Kenneth James Dykeman, by counsel, and'
came as well the Attorney for the Commonwealth, and there-
upon the said Kenneth James Dykeman, by counsel, with the
concurrence of the Attorney for the Commop.wealth, moved
the Court that he be permitted to perfect the record of his
plea of former jeopardy, heretofore filed in this cause, by
allowing him to file herein a stipulated transcript of the
t.estimony in the case of City of Norfolk v. Kenneth .James
Dykeman; <lertified copies of the ordinances Of the City of
Norfolk offered a.s exhibits in said trial, which were ,,,,ith-
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drawn with the consent of the Court; and the order of this
Court entered on the 16th day of January, 1959, in the case
of the City of Norfolk v. Kenneth James Dykeman; and make
same parts of the record of his plea of former jeopardy in
the case of Commonwealth v. Kenneth James Dykema1l,which
motion, being fully heard, is sustained. And it is ordered
that the aforesaid stipulated transcript of the testimony,
copies of the ordinances and ordeT of this Court be, a1ld here-
by are, made parts of the record in this cause .

• • • • •
TRANSCRIPT OF TESTIMONY.

Stenographic transcript of the testimony introduced and
pJ:'oceedingshad upon the trial of the above-entitled case, in
said court, on the 24th day of February, 1959, before the
Honorable .Walter A. Page, Judge of said court, and a jury.

APPEARANCES.

Mr. Reid M. Spencer, Attorney for the .Commonwealth.
Mr. Richard G. Brydges, Attorney for the defendant.

• • • • •
page 3 r The reporter was sworn. The defendant was ar-

raigned and pled not guilty to the said indictment.
A jury was empaneled, sworn and charged. The witnesses
were sworn, and excluded on motion of counsel for the de-
fendant. Opening statements were made by counsel as fol-
lows:
Mr. Spencer: May it please the court and gentlemen of

the jury. Some of you have not served this term. My name
is Spencer. I represent the Commonwealth in the prosecution
of this case. This is Mr. Richard Brydges who represents
the defendant, Kenneth James Dykeman, who is before you
today on an indictment charging manslaughter.
As you may know, the remarks of counsel, whether it be

by way of opening statement or closing statement or during
the course of the trial, are not evidence in the case and are
not to be considered by you as SUell.You are to reach your
verdict on the evidence that is presented to you from the
witness stand and by way of physical exhibits. The purpose
of the opening statement is so that I can explain to you, and
so that the defense counsel can explain to you, what we
expect. to show.
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The indictment which is befare yau, this piece ,of paper,
is nat evidence and is nQt. t.a be cansidered by

page 3-a ~ you in weig'hing the guilt or innacenceaf the
accused. By way ,of explanatian ,of the indictment,

as I mentioned a mament aga, it charges manslaughter.
There are twa degrees of manslaughter: valuntary and in-
v,oluntary. Under this indictment there is a passibility .of a
verdict ,of assault, ,or assault and battery as well. At the
outset let :me say this to yau: that the Commonwealth daes
nat contend that this is voluntary manslaughter. At mast
we expect ta shaw invaluntary manslaughter. The difference
between the two, sa that yau will understand why I say that,
is that voluntary manslaughter is the killing in the heat ,of
passian, and invaluntary manslaughter is a killing in the
careless performance ,of a lawful act, ,or in the perfarmance
,of an unlawful but not feloniaus act.
"That will ,our evidence be.? The Commanwealth will nrst

put on Dr. Rabert A. Martan wha will. testify that he
examined on the morning .of Octaber 3rd the bady ,of .one
Frances Duncan, and that Frances Duncan was dead as a
result ,ofmultiple and severe injuries received, according ta
his examinatian and accarding ta the evidence presented to
him, in an automobile accident.

'iVewill then put an Palice Officer J. E. Hinton
page 3-h ~ who was one of the district officers, and the nrst

,officerto arrive on the scene, Officer Hintan will
tell you of the physical situatian when he arrived, which
was this: A call went out for the police tQ go to the 7200
block of. Hamptan Boulevard, that there had heen an auto-
mabile accident. Hinton and his partner arrived at the
scene and they faund this autamobile crashed against the
south end ,of the North Shore Apartments. The automobile
apparently had come dawn the north side of the Hamptan
Boulevard Bridge, proceeding in a nartherly directian, and
had struck the dividing island in the dual street there after
it had gotten down .off the brid,ge, had jumped the curb,
gane acrQSS a .portian ,of the island, knacked down some
hushes, turned aver, struck a guy wire of the telephane pale,
hounced off of that and slammed up against the side of the
apartment, and nnally came to rest. He will testify that
in the automobile were found, among ,other thing's, eight
empty beer cans or bottles, an empty whiskey battle, a
number of empty Voc1kabottles. That in the back seat of .the
car wedged into the car were twag'irls, ,one of whom ,,;a:8
the deceased. Then on the left-hand sic1e,of the car bv. the
daar-and that door, the driver's daar of this car: was
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wired shut-he found Edward 'Williams. Stand-
page 3-c ring also on the left side of the car ,vas Kenneth

J ames Dykeman, this defendant. That lying face-
up in a position away from the car was John "Vllitehead.
Hinton 'will tell you that he asked what had happened and
who was driving the car, and that Dykeman, this defendant,
spoke up and said, "",\7e were." Hinton said, ",\7ha t do y.ou
mean, '"Ve were~'" Dykeman said, ",iVe were," pointing
to ,iVilliams. ,iVilliams then spoke up and said, "Yes, we
were both grabbing at the wheel. He was driving and was
moving away from the wheel, and I tried to grab it, also."
All of the parties were taken to the hospita1. Subsequently

Dykeman was taken to the Portsmouth Naval Hospital for
some minor treatment which he required. Approximately an
hour after the accident Frances Duncan died. John White-
head was also in the automobile and was quite severely
injured. He was at DePaul Hospital. Edward ,iVilliams anrl'
.Joan Brannan, the other girl who was also severely injured,
were at DePaul. Edward "Villiams and Kenneth Dykeman
were the two least injured parties involved in the accident.
Of these two Dykenlan appeared to be the most alert to the
officer,who will next testify, and that will be Detective Mark,yoods. Detective Vvoodswill tell you that he at the hospital

talked with Dykeman, and that Dykeman had
page 3-d r first said that ,Villiams was driving. He will tell

you then that after discussing this statement
with Dykeman, and about how the accident happened, that
Dykeman told him he was drunk, that he did not know what
had happened in the accident, but that ,Villiams was driving.
At this point a doctor and a nurse-and this all took place
in the emergency room at DePaul Hospital-a doctor and a
nurse who were working on the injured parties, and were
standing near where Dykeman and Detective 'V;oods were
talking-the doet.or spoke to the nurse and said, "This boy
looks bad," speaking of John ,Vhitehead. At that moment
Dykeman, this defendant, turned to Officer ,Voods and said,
"He is the one who was driving," speaking of Whitehead.
Now shortly after that Dykeman was taken bv the Shore

Pattol to the Naval Hospital in Portsmouth. ,Villiam was
taken by the Norfolk Police to the Deteetive Bureau. White-
head, Joan Brannan and Frances Ducan were, of eourse, all
kept in the hospital. They ,yere quite severelv iniured.
After arriving at the Detective Bureau OfficerWoods will

tell you that he interrogated ,Villiams and took a statement
from 'him. Shortly after that the Shore Patrol rC'turned
• '1
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Dykeman to the Norf,olk Police at the Detective
page 3-e r Bureau. At this time Dykeman was confronted

with Williams' statement. The statement was read
to Dykeman by Williams. Dykeman was asked by the officers
what he had to say about that. Dykeinan answered, "1' os, I
remember that I was driving the car, but I don't remember
the accident"-words to that effect.
Again let me state that vvhat I am saying is not evidence.

It is what these officers and the other witnesses will say.
That substantially is the Oommonwealth's case. At the con-
clusion of all the evidence we will ask you to return a verdict
of guilty of involuntary manslaughter as charged in this
indictment.
Mr. Brydges: May it please y,our Honor and Gentlemen

of the jury. As Mr. Spencer said, I am Richard Brydges
from Virginia Beach, and I represent this young man,
Kenneth Dykeman, who is stati'oned at Ji"'ortStory. I want
to say at the outset, as Mr. Spencer has said, that this
indictment charging Kenneth Dykenlan with manslaughter is
an indictment tbat was returned by a grand jury on the basis
of evidence only presented by the Commonwealth. The de-
fendant had no right to appear at that hearing. He had no

right to counsel at that hearing. It is strictly a
page 3-f r one-way street. On the basis ,of only one side of

the story this indictment was returned.
Going into the facts of this matter and what we intend to

prove and show you: On or about October 3rd of this last
year Kenneth Dykeman and his friend John \iVhitehead and
his other friend Edward Williams were fS10ingto attend a
dance at Fort Story. The automobile in question, the Mercury
which was wrecked, belonged to my client's mother, he not
being old enough to have title to the vehicle, himself.
Gentleman, I want to say at this time be£ore proceeding

any further, we say that whoever was driving this automobile
was driving it in such a careless and wanton and reckless
manner that he should be punished. Nobody in this court-
room wants to see him punished any more than I do, or Mr.
Dykeman, because the death of this young girl, actually a
child, is a terrible thing. The only thing we want to avoid is
charging the wrong person with that death. That is the basis
upon which we stand bef.ore you.
Now, proceeding further, the evidence will show that Ken-

neth Dykeman, unlike most individuals, is not a person who
likes to drive an automobile. When he has a beer or a drink
of any kind he rebels against driving. The evidence will
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further show that on this particular day he had
page 3-g ( asked not to drive from early in the evening.

This \\"illbe substantiated by the Comnronwealth's
own witness.
They met these three girls at a dance: Frances Duncan,

the deceased ,child, and Gwinder Tomac, and the lady sitting
back here who was injured pretty badly, J'Oan Brannan.
When they left ]1'ort Story to take these girls home the seat-
ing arrangement ,vas as follows: Mr. "Williams, the boy who
has been excluded as a witness, was under the wheel driving
Dykeman's car at Dykeman's request. Seated next to Mr.
'Williams was Frances Duncan, his date for the evening.
Seated next to Frances Duncan on the front seat was the
accused, Kenneth Dykeman. On his left was G,vinder Bran-
nan, his date, wha is now Gwinder Tomac. On the back scat
'Ofthis vehicle.] ohn ,\Thitehead was seated .with Joan Bran-
nan, the girl back here.
Somewhere 'Outside the ,Vest Gate of Fort Story, Gent1C'-

men, Mr. vVilliams, driving the automobile in question, began
to flirt with anather automobile and passed it as a result Oll
the wrong side. As a result 'Ofthis the evidence will show that
a girl screamed and that Mr. Dykeman here, the accused,
snatched the keys from the ignition, saying" If you are going

to drive that way, get out and let somebody else
page 3-h ( drive." The car was then stopped ..Whitehead got

'out of the car and ,iVilliams gat out of the car, and
they entered into a discussion about who would resume driv-
ing. The evidence .willshow that Dykeman insisted that ,Yhite-
head continue, never at any time saying," I will drive, it is
Inv car." .
'Now, at that particular time the seating arrangement

changed. John ,Yhitehead got under the wheel. Frances
Duncan gat in the back seat. Edward "Williams got in the
back seat, leaving on the front seat, seated in the same posi-
tions an the passenger side, Kenneth Dykeman, Gwinder
Tomac, and J'0hn "\¥hitehead drivlI)g.
Gentlemen, we proceed from that point an into Norfolk.

The evidence will then show that Kenneth Dvkeman did not
know the City of N'0l'folk; that he had anly"been there one
time previ'Ously; that he knew .where none of these people
lived; that he was a complete stranger to the area. "\iVhite-
head, who had been stationed at Fort Story longer, drove
this vehicle to the door 'of Gwinder Brannan, now G-windC'l'
Tomac. From the time the drivers changed the evidence will
show 'without contradiction that Kenneth was asleep on
the passenger side of the car; S10much so that w]1('nEdward
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'iVilliams got from the back seat to escort Gwinder
page 3-i t Brannan into the house, this being a two-door car

and the driver's side being wired shut through
same previous accident, they had to shove Dykeman over so
he would lean like this (illustrating) to allow Edward Wil-
liams t,o get out of the back. Gwinder Brannan gat 'Out
the front and worked across his legs, and Edward Williams
escorted Gwinder Brannan to her door. At this time that left
Joan Brannan on the back seat by herself-no ; Joan Bran-
nan and Frances Duncan, the dead girl, in the back seat. It
left on the front seat John Whitehead and Kenneth.
Jahn vVhitGheadgot tired 'Ofwaiting for Edward Williams

to come back from the front porch where he was standing
with Gwinder Brannan, and moved to the ba,ck seat with
Frances Duncan and that left, the evidence will show, still
the defendant sleeping on the passenger side. At that point
all hands went to sleep. Everybody was asleep.
Some 15 or 20 minutes after\vards Mr. Williams returned

from the home of Gwinder Brannan. This is where we get
to the meat of the coconut in this case. He savs that he sat
on the passenger side then, apparently waking"up Dykeman.
He claims that F'rances Duncan was then on the front seat,

which of course is clearly not true. All of the evi-
page 3-j t dence is opposed to that. He says that Dykeman

was driving. He says that over the Hampton
Boulevard Bridge, although this man does not like to drive and
insisted upon not driving, that he was driving between 85 and
90 miles an hour when Williams objected to Dykeman's driv-
ing. He said, "If you don't like the way I am driving, drive
your own damn self." And with that, at 85 miles an hour, he
proceeded to crawl over the back seat or left the wheel. This
is the story tlnt Edward ",iVilliamswould have you believe.
",Ve believe it is impossible for the Commonwealth to

establish beyond a reasonable doubt, which is the burden
that is placed upan it, the Kenneth Dykeman should stand
responsible for this death. Somebody should be responsible,
but not just anyone. vre believe that when his Honor in-
structs y'Ouan the basis of the evidence which I believe will
be disclosed to you gentlemen today, that your verdict will
be, "We, the jury, find Kenneth Dykeman not guilty."

Thank you very much.. . .
page 3-k t Mr. Sl)encer: Judge, Dr. Morton is just about

to be caned in a case across the hall. I related that
to Mr. Brydges. The defense is willing to stipulate that Dr.
Morton's testimony would be that the death of this girl,
Frances Duncan, was the result of severe multiple injl11~ies
as a result of this accident.
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Gfjic;er J. E. Hinton.

Mr. Brydges: \\7 e have no hesitancy in doing that, Your
Honor.
The Court: All right.

OFFICER J. E. HINTON,
called as a witness on behalf of the Commonwealth, having
been first duly s'worn, testified as follows:

Examined by Mr. Spencer:
Q. You are OfficerJ. E. Hinton, a member .of the

page 4 ( Norfolk Palice Division ~
A. Yes, sir.

Q. OfficerHinton, were you on duty on the early morning
of October 3rd .of last year ~
A. Yes, sir.
Q. In the early mo,rning of that day did you have occasion

to respond to a call at Claude Lane and Ham,pton Boulevard ~
A. Yes, I did.
Q. Is that location in the City of Norfolk~
A. Yes, it is.
Q. Approximately what time did you get this call ~
A. Approxima.tely 1 :30-1:32, somewhere along in there.
Q. When you arrived at this place what did yaufi~1d,

please~
A. \'Vhenwe arrived an the scene 'wefound a 1952Mercury

had wrecked in an accident, which was resting up against the
building an the northeast corner of Claude Lane and Hamp-
ton Boulevard.

Q. 'What is that building" please ~ Do you know~
A. It is an apartment building.
Q. Go on, sir.
A. Our investigatian revealed that the automobile had

come down the north end of the Hampton Boule-
page 5 ( vard Bridge, had hit the sign in the center of the

island, had turned aver, went over to the southeast
corner of Claude Lane and Hampton Boulevard and hit the
guy wire fram th,e telephone pole, had flipped back over
and went' to the north side of Claude Lane where it knocked
the trees down and bushes, and rested up against the apart-
ment building.

Q. I have here anum berof pictures, OfficerHinton, which
I will ask you to identify, if you can. Can you tell us what
this shows, please T ,
A. Yes, sir. This is the automobile that we' investigated.
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Officer J. E. Hinton.

Mr. Spencer: I introduce this one.

By Mr. Spencer:
Q. I show you a second picture.
A. Yes, sir, that is the same automobile.

Mr. Brydges:
Mr. Spencer:

How many do you have, Mr. Spencer ~
Five.

By Mr. Spencer:
Q. And here is another one.
A. Yes, sir. .
Q. And a fiou:lfth~
A. Yes, sir.
Q. And a fifth ~
A. Yes, sir.

Q. ,Vhat does that fifth picture show~
page 6 t A. This fifth picture shows the scene after the

car was towed away. It shovvs the one-way street
sign there that I described earlier that the car had hit, and
also the guy wire from the pole that the car had hit before
it came up against the bushes next to the building which is
shown in the picture.

Q. These bushes that you speak of, sir, ,vas that just the
shrublwry beside the building~

A. Yes, sir.
Q. No,v, Mr. Hinton, this automobile shown in these PlC-

hues appears to be a convertible. "Vas it a convertible ~
A. I believe, sir, it was a hardtop convertible.
Q. ,Vhere is the top ~ Can you tell us that, sir ~
A. The top wa,Smashed almost down level with the body

of tIle car, along where the hood line would be.
Q. I show you a picture marked "0-4." This is the same

cal' showing the right-hand side, is it not ~
A. Yes, sir.
Q. And in that one can you see the top?
A. Yes, sir.

(The photographs were rec'eived and marked "C-1"
through "C-5.")

By Mr. Spencer:
Q. ,Vhen you arrived at the scene, SIr, were there any

people in this automobile?
page 7 r A. Yes, sir.

Q. How many ~
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Officer J. E. Hinton.
A. Two.
Q. ,Vho were they ~
A. They were the two ladies, Joan Brannan and :H'rances

Duncan. '
Q. ,Vhere were they in the automobile ~
A. Frances Duncan was on the left side of the back seat,

and Joan Brannan was on the l~ight side of the ba'ck seat.
Q. ,'T ere there any other persons at the scene who were

involved in this accident ~
A. Yes, sir.
Q. Who else was there ~
A. Kenneth Dykeman was standing by the left front door.

John Whitehead was approximately twelve feet to the left
of the driver's side, lying on the ground facedown. JDdward
,Villiams was leaning up against the left front side of the
car.
Q. Did you talk with any of these people 1 .
A. Yes, sir. Upan my arrival on the scene I asked who was

driving. .
Q. Ta whom did you address this questian ~
A. I asked Kenneth Dykeman.

Q. Did he answer ~
page 8 r A. He stated, ,,We were."

Q. And what happened next ~
A. I said, ",Vha is 'we l' " He said, ",Villiams and 1."
Q. All right, sir.
A. I questioned Williams, and Williams said, "V,T e were in

the act of changing positians behind the wheel as we were
coming over the bridge."
Q. During the course of this canversation with Dykeman

and ,Villiams did you have bath of them in YOl1rpresence at
the same time ~
A. Bath of them were standing there tog'ether, yes, sir.
Q. After that did you have occasion ta investigate and

examine the interior af this antamabile~
A. Yes, sir. -
Q. Did you find anything; if so, what 1
A. Yes, sir. ,Ve found three fifth battles af Smirnoff

Vodka that were empty, and ane pint af Old Granddad that
was empty, and eight empty beer cans.
"Then yau were questioning Dykeman and ',Villiams, what

was the.ir condition as to sobriety ~
A. I could smell a strang- adoI' af alcahal an their breaths.
I could tell that they had been drinking.
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Officer J. E. I-linton.

Q. Is there anything further, Mr. Hintont
page 9 r A. Yes, sir. On the way to the hospital-we car-

ried Williams to the hospital, ourselves.
Q. \7Vas Dykeman there ~
A. No, sir.
Q. Don't go into that.
A. At the hospital Dykeman and \\Tilliams were both

standing together. John -Whitehead was lying on a table
in the emergency room at DePaul. The doctor there said,
"He doesn't look too good." Along about that time the de-
tectives came in and asked who was driving, and both Dyke-
man and vYilliams pointed to vYhitehead and said that he
was driving. .-

j\1[r.Spencer: You may inquire.

CROSS EXAMINATION.

By Mr. Brydges:
Q. Officer Hinton, of course you don't know who was

driving, do you ~
A. Not from actual knowledge, no, sir.
Q. You don't know how much, if any, of the contents of

these alcoholic beverage containers was consumed that night,
do you, or how old they were ~Did you look at the

page 10 r labels on the Smirnoff bottles to see ,vhen tlley
were purchased ~

. A. No, sir. Some of them were broken.
Q. Some bottles were broken ~
A. Yes.
Q. In other words, the]~ewere just broken bottles lying in

the back?
A. Some were broken and some were not. They stated that

they had been to some party at some dub at the base.
Q. You can tell the gentlemen of the jury, I am sure, from

your observation, Mr. Hinton, ,vhether or not they looked
like they had just been broken, or whether or not they looked
like thev had been in the car Jar sometime. Could you tell r
A. I ~ould not tell how long they had been in thecal', no,

SIr.
Q. You could tell how long it had been since the Old Grand-

dad and the three bottles of Smirnoff Vodka were purchased,
couldn't you, Mr. Hinton ~
A. I did not examine the A.B.C. label on it.
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Q. That would have been pertinent, ,vouldn't it, Mr. Hin-
ton?
A. No, sir, not when it is legal whiskey.
Q. I mean, to come and say to the jury there were eight

bottles of beer, or whatever the case may be, and
page 11 ~ three bottles of Smirnoff; and a bottle of Grand-

dad, would convey that all of that whiskey was
consumed that evening, would it not ~
A. No, sir. I just stated what was in the car.
Q. ,iVhen you asked in front of Mr. Dykeman who was

driving the car, he stated t.hat "'Ve were," y,ou saY"!
A. Yes.
Q. Indicating that naneof the girls were driving~
A. That is correct..
Q. You are confident., are you not, Mr. Hinton, that Fran-

ces Duncan, the deceased girl, was in the back seat?
A. I know she was in the back seat when ,ve a.rrived. ,
Q. She was pretty far gone, I guess, when you arrived,

wasn't. she? .
A. At the time it did not appear that way. For a few

minutes she appeared to be all right. But, sho took about
three steps aut af the car and appeared to be all right, and
then collapsed.
Q. She was pinned by the top in the back soat?
A. Yes, sir.
Q. ,Vould it have been possible for her to crawl from the

front to the back? It is doubtfnl7
A. DoubtfuL
Q. Thank you, MI'. Hintan.

page 12 ~ By Mr. Spencer:
Q. Come dawn.

DETECTIVE MARK E. ,VOODS
called as a witness an behalf af the Commonwealth, having
been first duly sworn, testified as follaws:

Ex?mined by Mr. Spencer:
Q. You are Detective Mark E. ,Voads, a member of the

Narfalk Palice Divisian?
A. I am.
Q. Did you participat.e hi the investigation af this case?
A. I did, sir.
Q.When did you first receive knawledge af this accident,

Mr. V\T.oods?
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A. 'vVewere at the intersection of Princess Anne Road
and Ballentine Boulevard when we heard the call come' over
of a serious accident in the 7100 block of Hampton Boule-
vard. ',\Ie proceeded on over to the scene of the accident from
there.

Q. At what time did you ar.rive at the scene1
page 13 ~ A. I would say we arrived at the scene about

2 :05 or 2 :08, somewhere in that area.
Q. Is this A.M. or P.M. 1
A. A.M., sir.

By Mr. Brydges:
Q. 2:051
A. Yes, sir, about .

.By Mr. Spencer:
Q. What 'was your assignment of duty at that time ~
A. Homicide Investigation.
Q. Is that still your assignment ~
A. Yes, sir, it is.
Q. 'vVhenyou arrived at the scene what,did you find1
A. 'vVhenwe arrived at the scene we found a 1952Mercury

sedan, Massachusetts License L53-522, that was sitting be-
tween the intersection of Claude Lane and the apartment
building located at 7100 Hampton Boulevard. The car was
sitting Ionall four wheels. The top had been depressed down
to the top of the front seat. There was a right large area of
wreckage there. ,\Ie noticed some beer cans and bottles lay-
ing around, such as Vodka bottles. About, seventy-five feet
from the vehicle the transmission '.vas resting in the center
of Claude Lane. That would be to the east of where the car

was sitting. There, was a guy wire torn loose from
page 14 r a telephone pole that was located at Claude Lane

and Hampton Boulevard. There were two or three
crepe myrtle trees uprooted and scattered over the area.
'When we arrived there we noticed a police patrol car had

two men in the ba,ck seat, which were later identified as
Kenneth Dvkeman and ,Villiams. An uniform accident car
was there. They were taking a girl from the wreckage. The
police ear backed out to let them out and they carried her
on to the hospital. ,\Ie checked around at the scene for a few
mOinents and followed the cars on to the DePaul Hospital.
Q. All right, sir. I show you five pictures which have been

previously introduced in evidence, and ask you if the auto-
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mobile shown in Pictures 1 through 4 is the automobile
about' which you have just testified?
A. It is, sir.
Q. Picture No.5, does that show the intersection of Hamp-

ton Boulevard and Claude Lane?
A. It does.
Q. All right, Mr. ,Voods, after you arrived at the hospital

will you tell us what happened, please, if anything?
A. ~Whenwe arrived at the hospital the deceased, Frances

Duncan, was in the third cubicle from the entrance to the
emergency room. She was being worked on by

page 15 r approximately three or four doctors. ,Vhitehead-
that is, John G. vVhitehead-was laying on the

table next to her. J,oan Brannan was in the first cubicle. At
that time Dykeman and ,Villiams were walkin~ around in
the emergency room. Mr. Dykeman had a slight laceration of
the scalp. ,Villiams had some scuff or burnt-looking marks
on his hands where it looked like he had rubbed against
concrete. He also had a laceration of the elbow.
Mr. Dvkeman looked like he was in better control of him-

self of O;e bunch as far as injury goes, or anything else. The
lonly damage you could note on him was the lacerati,on, and
his clothes were dirty on the shoulder and the pants leg.
I asked him. who ,vas driving the car. He stated that

,Villiams was driving the c~r. ,Ve were there discussing how
the accident happened. He said that he was asleep on the
right-hand side of the car and he did not know how it hap-
pened-that is, the right-hand front seat.
A little later, the doctors in moving around from pntient

to patient, working .on the more seriously injured---'one doctor
mentioned that Mr. vV11iteheadwas injured right severel~T
due to internal injuries. About that time Dykeman said
that ,Vhitehead was driving the vehicle. I kept speaking with

Dykeman about the ope,rator of the ear and what
page 16 r had happened, and he said he did not know, that

he was asleep from the time they 11nrlleft Flort
Story. If I might refer to n}v notes-

Q." Go ahead, sir. .
A. (Does) At the hospital Dvkeman stated that ,Vhitehead

W'1S driving, and that he was in the ri~'ht-hanfl. front seat.
The next statement he made, he stated that ,Villiams was
o riving' the rar, and that he had been asleen sinre they left
Fort Story. He said ,Villiams was driving the car then, and
thr deceased, Frances Duncan, wns in the front seat; that
,Yhitehead and .Joan-speaking .of Joan Brannan-were oc-
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cupying the back seat. There was another girl he stated who
was sitting on his lap just prior to the accident that they
put out on the other side of the Hampton Boulevard Bridge.
He kept placing the girls and the other men in different
places in the car. Once he would say that one of the girls
was in the back, and then she was in the front; that 'White-
helld was in the back and then he was driving; then \iVilliams
was in the back and \iVhitehead was driving. He kept shifting
them round. He could not explain how the shifting was done
without him being awakened.
The left-hand door, which would be the driver's door of

the automobile, \vas secured with a wire. As I understand, the
door did not operate or function at all, a,nd in getting in

and out of the back seat it had to be done through
page 17 ~ the right-hand door. The front seat has to be

folded over for a coupe. He stated that he was
asleep from the time he left Fort Story, and yet all of this
shifting was done. He never could verify it or clarify it in
any way.
Q. If I may interrupt you a minute. vVilowas telling you

about the shifting that was done ~
A. Dykeman. He 'was placing the different people in the

back and the front seats at different times. Different ones
were supposed to be here and there, but he never could ex-
plain how this was worked with him there in the front seat.
Q. vVere the statements which were made about where the

people ""veresitting in the car, and the people shifting their
positions in the car, were they made in the same statement in
which Dykeman stated that he had been asleep in the right
front seat ever since they had left Fort Story ~
A. Yes, sir, it was about the same time. It was during the

period while we were standing there waiting for the results.
of the injured to see what \\'as going to happen.
The next statement he made, he stated that \iVilliams

and the deceased, Frances DunC::J.n, were in the back seat,
and the other girl and \Yhitehead were in the

page 18 ~ front seat with him. About this time the Shore
Patrol arrived. That was just after the Itirl had

expired, Franr>es Duncan. vVe were going to take \iVilliams
down town with us, and Dykeman was carried over to the
Portsmouth Naval Hospital by the Shore Patrol for treat-
ment there.
Q. All, riQ:ht, sir. After ~TOU left pePaul Hospital where

did 'you go~
A. \iVewent to the Detective Bureau.
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Q. Upon your arrival at the Detective Bureau did you lll-

terrogate \¥illiams ~
A. Yes, sir. \~Te spoke to Williams about the accident.
Q. Did he make a statement to you ~
A. He did, sir.
Q. \¥ as the statement taken down in writing, or was it

simply an oral statement ~
A. The statement was taken down III writing.
Q. "Vas it signed by \iVilliams~
A. It was, sir.
Q. Was it made without threat or promise on your paTt,

or any officer's 001111ectedwith the Norfolk Police ~
A. It was, sir.
Q. After taking the statement from \¥illiams did you have

occasion again to see the defendant Dykeman ~
A. We did, sir.

page 19 r Q. About what time was this ~
A. It was, I ,vould'say, approximately 6 :00 III

the morning; maybe a little later.
Q. At that time did you talk with Dykeman again ~
A. Yes, sir. \iVhen Dykeman was returned from the p.orts-

mouth Naval Hospital be came into the Homicide office
where Detective O'Neal, Williams and myself were. We told
Dykeman that he had been implicated by 'Williams in his
statement in the operation of the vehicle in which Frances
Duncan was killed.

Q. All right, sir. After telling him that what did yon next
do~
A. \¥ e asked him did he have a,ny statement to make re-

garding' the aecident. He said that h'e did not know anything'
about tIle accident, that he was asleep. \iVe then had Edward
Williams to read his statement to Dykeman, and he did so.

Q. The statement which you had obtained from "Villiams
and which \\Tilliams read to Dykeman. I ask you whether or
not that statement put Dykeman as the driver of the auto-
rnobile at the time of the accident ~
A. It put him as the driver of thl' automobile just before

the accident. In the statement Williams stated-
Q. Don't go yet ~nto what the statement savs. After the

statement was read to Dykema,n by \¥illiams what
page 20 r did Dvkeman say, if any thing 1 .

A. Dvkeman stated that he remembered driving
the vehicle up until the time of the accident, and after that
he did not remember anything. .
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Excuse me.
Are you going to object?
You mean to the reading of the statement?
Yes.
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Q. All right, sir. I ask you specifically 'whether or not Dyke- ,
man denied the truth of anything in the statement?
A.. He said l.Jfl did not remember anything after the

accident; that he remembered right up to the accident and
then he did not remember anything. He did not state that
the statement was not true at all.

By Mr. Brydges:
Q. He did not say he remembered driving up to the time

of the accident?

:Mr. Spencer: I am not through with the witness. I am
about to ask the witness to read V\Tilliams'statement.

Mr. Brydges: I thought you told me to gooahead and
examine him.

Mr. Spencer:
Mr. Brydges:
Mr. Spencer:
Mr. Brydges:
Mr. Spencer:

page 21 r By :1\1.1'. Spencer:
Q. Read the statement.

Mr. Brydges: I object to the reading of the statement.
The best evidence is the witness vVilliams, himself.

The Gourt: I think it possibly might be ",veIlif we exclude
the jury for a moment.

(The following proceeding was had in the absence of the
jury:)

Mr. Spencer: I submit, sir, that the statement is ad-
missible as a declaration against interest which was undenied.
I submit that for that reason the statement is admissible,
and that the best evidence rule is 110tapplicable in this case.
The whole 'point here is that a man said to the defendant,
"Y ou did these terrible things," and the defendant did not
deny them. That is the point. .

The Court: The point of it is, you are offering it in effect
not for the truth of the statement itself, but the reaction of
the defendant to the statement. Is that correct?

Mr. Spencer: And for the truth of the statement to the
extent that the defendant did not say it was not true.
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The Court: That is his reaction.
page 22 r Mr. Brydges: 'Why would the Commonwealth

be entitled to have the statement of 'Williams read
by Officer 'Wood and also reiterate the statement by the
witness ~ It seems to me that one would be sufficient. The
best one certainly would be to have ,iVilliams come in here
and say, "Yes, I pointed a finger at him because I say he
was driving."
vVhen this matter was heard on January 16th and 'Williams

was not here, I concurred with Your Honor on your ruling at
that time. I think that a proper foundation has to be laid. A
party has to be properly charged.

The objection was further argued, after which the follow-
ing occurred:)

The Court: The court feels that it is proper.
Mr. Brydges: I would like for the Commonwealth to lay

a proper foundation for it. All of the cases require that,
Your Honor. This man has to be on notice that he is charg'ed
with an offense-that he has been officially charged ,,,ithLan
offense. Otherwise, it would not be incumbent upon him to
make any answer.
The Court: Your objection is not well founded, and the

court will overrule the objection and will allow the reading
of the statement.

page 23 r . Mr. Brydges: I note an exception to Your
Honor's ruling.

(The trial was then resumed in the presence of the jury.)

By Mr. Spencer:
Q. Officer ,Voods, will you read the statement of Edward

vVilliams, please ~
A. "Statement of Edward ,Villiams, RA 17436580, white

male, in regard to the fatal accident in which Fi'ances Dun-
can, white female, eig'hteen, died as a result of the a'ccident
at the intersection of Hampton Boulevard and Claude Lane,
approximately 1 :45 A.M., October 3, 1958-" ,
Q. Excuse me. Is this the statement to which you have

previously referred that was read to the defendant Dyke-
man~
A. It is, sir.
Q. Go ahead.
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A. "-as made to Detectives M. E. .Woods and N. O'Neal,
Homicide Office, at 5 :30 A.M., October 3, 1958.

, ,Question:
"Answer:
, ,Question:
"Answer:

glllla.

,iVhat is your full name ~
Edward Williams.
Where do you live?
347 Transportation Company, Fort Story, Vir-

, ,Question: Are you a member of the Army;
page 24 f is that correct? '

" Answer: The Army is correct.
"Question: How long' have you been in the Army?
"Answer: Two years, eleven months.
, ,Question: Did you know the deceased, Frances Duncan?
" Answer : Yes.
"Question: She was in your company this evening up

until the time of the accident?
" Answer : Yes.
"Questioll: ,Vould you tell us who was vvith YoOUbesides

Frances Duncan when this accident took place?
" Answer: .John Whitehead, Dykeman and a girl.

Her name was .Joyce. I do not know her last name.
"Question: Where were you sitting in the automobil.e~
" Answer: On the froOntseat, far right-hand side, next to

Frances.
"Question: The driver was who~
" Answer: Dykeman.
"Question: ,iVho occupied the back seat ~
" Answer : Joan, or Joyce, and Whitehead."
"Question: Ed, I want you to tell me in your own words

the events of last night leading up toOthe accident.
page 25 f " Answer: ,iVe let this young lady out, and we

was going across the overpass. ,iVe were arguing
with Ken about his driving. On the far side af the overpass,
on the downhill side of the bridge, Dykeman left the controls
of the car. ,\Te were goOingapproximately 80 miles an hour.
I told Dykeman to slow down or either stoOPthe car and let
me drive, and Fran said the same thing. ,Ve argued for
about a minute. It does not take you any time to go down the
bl'id~'e. He said, 'ToOhell with it, you drive,' and left the
w]lee1.He ,.!rotawav from the wheel and came over to where
I was on the far side of the car. I told him to g:et back to
the wheel, and he said, 'ToOhell with it' again. We hit the
.wedge, the telephone pole and the guv wire, then the shrub-
hery, and wound up alongside the building.
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"Question: ,VIlile y,ou were in this group how much had
you people had to drink'?
"Answer: Over a fifth of Vodka alld asix-pak af beer.

It. was five cans of beer [lnd at least a fifth of Vodka; well
over a fifth of Vodka and a six-pak of beer.
"Question: ,\Tho was the first person out of the car?

Answer: I was. I came out of the window on the
page 26 r left-hand side-the driver's side af the car. The

door is wired shut and you can't open the door.
That is the reason I had to come thr,ough the window.
"Question: How did you get on the left-hand side of the

car?
"Answer: I could not sav. I don't know. That is 'I\'here'

I came out of. .'
"Question: ,\Tho was driving the car when the accident

occurred?
"Answer: Nobod~'.
"Question: Jlow do you explain tha.t nobody was driYing

the car at that time?
"Answer: Dvkeman had left the wheel and ,vas crawling'

over Fran, and'that left nobody driving. L

"Question: In what condition were you before tIle acci-
dent happened?
"Answer: I was drunk; not plastered. I knew what I was

doing, but I was drunk.
"Question: vVhat condition would you say Dykeman was

in?
" Answer: He wa s drunk, too.
," Quest.ion : ,\7as it prearranged between you a.nd Dyke-

man before he abandoned the wheel that v,ou
page 27 r would tali:chis place as the apera tor of the Ca.l:?
. " Answer: It wa.s not. I wO,uld drive when he

did not want to. I st.arted out. driving, and ,ve went down
tIle road about. five or t0n miles ,outside the ,\7est Gate aJld
then Dykeman drove.
"Question: In other wards, he gave yau no warning that

11(' had ceased to Qperate t.he car?
" Answer: The only thing he said was this: "If you don't

like my driving, you drive your own danm self.
"Question: Do. you have a driver's license ~
" Answer: I have, but I am registered in Illinois. It was

last in my wflUet. .'. .
, 'Question: When did yau lase yaur wallet ~
" Answer: It wa~ a goo.d three weeks prio.r to. the acCI-

dent.
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"Question: Is this statement true t,O the best of your
knowledge, made 'without threat or promise from me or any
member of the Norfolk Police Division ~
"Answer: Yes."

It is signed "Ed'ward vYilliams."

Mr. Spencer: Your witness.

page 28 ( CROSS EXAMINATION.

By Mr. Brydges:
Q. Mr. vYoods, did you have occasion to give this \Villiams

boy who made the statement a blood test ~
A. Yes, sir.

Mr. Spencer: I object.
The Court: You all approach the bench.

('.)1hecourt conferred with counsel, after 'which the, follow-
ing occurred:)

By T\i[r.Brydges:
Q. "Wherewas this blood test taken, Officer \Voods~
A. At DePaul ;Hospital.
Q. At what time ~
A. 8 :00 A.M.-vvait a minute. 8:10 A.M. is when it was

received at the lab, I believe it was. The blood test was taken,
I would say, approximately at 2 :30 or quarter to 3 :00-
around 2 :30, I would say. '
Q. vYhat was the result of the blood test ~
A. The blood test showed Point 21 percent alcohol by

weight.
A. Intoxication.
Q. 'When he gave you this statement it was some hours

after the blood test was taken. Is that. eorrect ~
A. As I stated, the blood test was taken ap-

page 29 ( proximately at 2 :00 or 2 :30, somewhere in that
area. The statement was taken at 5 :30 A.M.

Q. You took him to headquarters I believe, Officer. Did you
book him~ .
A. No, sir, we did not book him. We booked them both

jointly.
Q. You put him in a cell~
A. No, sir. He was ~arried into the Homicide Office.
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Q. And you gave him something to eat, I believe ~
A. I believe he had a couple of hamburgers and a cup of

coffee. I know he had a cup of coffee.
Q. He was not free to go~
A. No, sir.
Q. He was being detained ~
A. He ,vas being detained.
Q. Officer ,iVoods, we know, do we not, that one of the

main portions of that statement that you just read is not
true, don't we~
A. I know nothing of the kind. All I know is 'what the man

told me. I wasn't there ..
Q. ,Vere you present 'when the people were removed from

the vehicle ~
A. No, sir. I did not see anyone seated in the vehicle.

Q. Do you know of your own knowledge that
page 30 r Frances Duncan was in the back seat or the front

seat?
A. I have no knowledge.
Q. If Frances Duncan was in the back seat, if the evidence

indicates that, Officer ,Voods, then Mr. Dykeman could not
have crawled over her, could he?
A. I would rather not stipulate on that.
Q. It is a perfectly simple question. He eould not c]~Rwl

over her if she was in the backseat?
A. No, not if he was in the front.
Q. When you had Mr. ,Villiams. to read the statement to

the accused, did you tell him that he was about to be charged?
A. He was told when he came in that Mr. Williams had

implicated him in the accident, and that both of them would
be charged iointly with the death of Frances Duncan.
Q. I see. ,Vas he brought in or did he just walk in?
A. He was brought in b~vthe Shore Patrol. They carried

him from DePaul Hospital to Portsmouth Naval Hospital,
and then bronglJt him back over to Police Headquarters.
Q. Soon after that I believe they were both put in a

cell ?
A. I believe both of them were carried on down

page 31 r and processed, and then charged.

(Counsel conferred with the court, after which the follow-
ing-occurred: )

Bv Mr. Brydges:
Q. On a previous occaSIOn,Officer ,Voods, you remember
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testimony saying that Frances Duncan was in the back seat,
do you not.~ .

Mr. Spencer: Just a minute, sir. That is most objection-
able, Your Honor, to bring up a previ.ous occasion. The only
time a previous occasion can be brought up is to contradict
a witness~ The officer has said nothing which is to be con-
tradicted. The defense cannot, by rambling ar,ound in its own
kno~vledgeof this case, get in through this officer things that
are not brought out through this officer.
Mr. Brydges: I withdraw it.
The Court: I sustain the objection. Gentlemen of the

jury, disregard the question.

By Mr. Brydges:
Q. Thank you, Officer.That is all.

Mr. Spencer: 'TVe rest.
page 32 r Mr. Brydges: I would like to make a motion.

The Court: Members of the Jury, retire to the
jury room.

(The following proceeding was had III the absence of the
jury:)

Mr. Brydges: If YonI' Honor please, my motion would
be to strike the Commonwealth's evidence with regard to
this case on the ,grounds that the evidence .that they have
presented is insufficient to prove the guilt .of the accused.

_ beyond a reasonable doubt. They have at no time placed
the defendant behind the wheel of this death vehicle, except
through the statement of Williams, which statement I believe
the court can take judicial notice is at least in part untrue.
The evidence is uncontradicted that Frances Duncan's

death occurred while she was sitting on the back seat of
this vehicle. According to the statement of Williams she
was sittin2,' between him and the accused, and she had some
conversation with him, sitting between the two of them, about
his drivin,g, and that he crawled over the top of her to ,get
in a position of being on the passenger's side. All of this
we know as a matter of fact is not true. If a portion is not
true-and we know that it is not true-it is obviouslv a

statement tendi.ng to take 'Williams off the hook
page 33 r and put the responsibilitvon Kenneth Dykeman.

I think in view of what has occurred in this
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matter previous to this time, his Honor would be well within
his discretionary rights in finding that this evidence is not
sufficient to sustain a conviction beyond a reasona:ble doubt.

(The motion was further argued, after which the following
occurred :)

The Court: It appears to me that it is a jury question.
The court will Qverrule the motion and note your exception.
Mr. Brydges: I note an exception.

(The trial was then resumed in the presence of the jury.)

JOAN BRANNAN,
called as a witness on behalf of the defendant, having been
first duly sworn, testified as follows:

Examined by Mr. Brydges:
Q. Your name is Joan Brannan; IS that correct1

A. Yes, sir.
page 34 ( Q. On October 3rd I believe you were a passen-

ger in this automobile that was wrecked. Is that
correct 1
A. Yes, sir.
Q. And you received the injuries for which you are now

rising these crutches as a' result of that, did you not, Joan ~
A. Yes, sir.
Q. You were subpoenaed here today, I believe, on behalf

of the Commonwealth, were you not1
A. Yes, sir.

]\ill'. Spencer: I amg-oing to obiect to that phraseology,
sir. She was subpoenaed here by the Commonwealth on be-
half of the truth.
Mr. Brydges: I assumed that that was what she was sub-

poenaeel for.
The Court: Go ahead.

By Mr. Brydges:
Q. Joan, you were sitting in the back seat 'when the acCI-

dent happened. Is that correct1
A. Yes, sir.
Q. Wno was sitting in the back .seat with you?
A. Frances Duncan and John Wbitehead.
Q. Was Frances Duncan ever seated in the front seat from
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Joan Bra11lnan.

the time the drivers were changed at the ,¥ est Gate of Fort
Story7 "

page 35 ~ A. Yes, sir.
Q. She sat in the front seat then 7

A. Yes, sir.
Q. And then she got in the back. Am I correct III thaO -
A. Yes, sir.
Q. She remained in the back, did she not, Joan 7

The Court: Objection sllstained.
Mr. Spencer: I object to the leading.

By Mr. Brydges:
Q. How long did she remain in the hack, Joan 7
A. "Vhen we left Fort Story, she was in the front seat at

Fort Storv.
Q. ,VheiI did she change 7
A. ,iVhen we stopped and changed drivers from John to

,iVilliams-frOl11 "Villiams to John.
Q. Joan, tell us about that exchange of drivers.,¥here did

that occur 7
A. "Vhile we were on the road -from Fort Story to N.orfolk. .
Q. ,iVhere was Mr. Dykeman, the accused, sitting at that

time7 .
A. He was sitting in the front seat.
Q. Next to which side 7

A. The right-hand door.
page 36 ~ Q. Yon were sitting hetween-

A V,Tilliamswas driving. Frances was beside
"Villiams. Dykeman was beside Frances. Gwinder was on
Dykeman's lap.
Q. You were in the back seat, I believe, with John 7
A. Yes.
Q. \¥hat occasioned the change of drivers, Joan 7
A. He was driving along and this carload of sailors came

bv. and one of the sailors leaned out the window and called
"Villiams a bad name. So, \¥illiams said that he did not take
that off of 3nvhody. He s11eededup the car so that he could
catch up w,ith this carload of sailors, and he passed them on
the wrong side of the street and went off the road onto the
gravel on the side. Then he went in front of them. Then
",Villiamsbrought the car to a stop and then he got out.
Q. How ,vas the car brought to a stop7 ",~Thooccasioned the

ston, if anyone 7 .
A. I don't know, but the keys were out of the ignition.
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Q.. vVhostarted to drive after that?
A. "Williams and J obn got out of the car and went to the

righr front fender, and they flipped a coin to see who would
drive. Evidently John won. Then they came back. I

page 37 r got out of the back seat .and got into the front seat.
J olm started driving. Frances and 'W'illiams got

into the back seat. Dykeman was still in the front with Gwin-
del' on his Ian.
Q. SO there were four of you then on the front ~
A. Yes, sir.
Q. At any time dnring that exchange between,Villiams and

vVhitehead did Dvkeman ever sav that he wanted to drive ~
A. No, sir. ' ., .'
Q. After you started towards Norfolk with ,iVhitehead then

driving, Joan, what if anything did Dykeman do~
A. He fell asleep.
Q. "Tas he asleep when the car stopped at Gwinder Bran-

nan's house ~
A. As far as I knew he was.
Q. Had he said anything in the meantime ~
A. No. But, we stopped one time before' we got to Gwin-

der's house. Gwinder got off of Dykeman's lap and got in the
back seat, and Frances got from the back seat into the front
seat. He roused up then.
Q. SO then after you stopped outside of the ,Vest Gate of

Fort Story to allow ,'Thitehead to drive, you stopped again ~
A. Yes, sir.

Q. What exchanges were made then ~
page 38 r A. Gwinder was on the front sea.t on Dvkeman's

lap, and Frances was in the back. Fra.nce'~got out
of the back and got in front on Dykeman's lap, and Gwinder
got out of the front seat into the back with ,Villiams.
Q. In the back seat 'were you and 'Williams ~
A. No.
Q. 'Williams-
A. -and Gwinder.
Q. Alone~
A. Alone, yes, sir.
Q. ,Vhen you stopped at G,-\vinder's house wlmt changes

were made~.
A. Gwinder and ,Villiams got out of the back seat and they

went on the front porch. Frances got out and went to the back
seat. That was vacated bv the two.
Q. SO then we have Whit~head under the wheel, Dykeman

on the passenger side, you and Frances in the back~
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A. No. I was still in the middle.
Q. You were still in the middle ~
A. Frances just got in there by he:rself.
Q. Frances was sitting back there by herselH
A. Yes, sir.
Q. How long did you have toOwait for. "Williams to come

back from taking Gwinder in the hou.se~
A. I would not know exactly, but it seemed like

page 39 r it was about a half hour or forty-five 111inutes.It
,vas quite sometime.

Q. How did you get in the back~
A.. John got tired of waiting. He said that he was sleepy

and that he had not had any sleep, that he was tired. He said,
"Let's ~;etin the back seat," and one of the othe.r boys could
drive; that when 'Williams got back the.y could decide then
wllo was drIving. r got in the back seat and John got in the
middle between Frances and 1. I got on the right-hand side.
Q. That placed you, Frances and John all in the back seat?
A. Yes, sir. ..
Q. And Dykeman on the passenger side in the front seat?
A. Yes, sir.
O. ,iVhatwashis condition then ~
A. He was still sleeping, as far as I know.
Q. Do you remember anything else?
A. No, I don 't think so.
Q. ,iVhen you awakened at the scene and you realized that

an accident had taken place, was Frances still in the back
seat~
A. I dOll't remember that.

Q. You don't remember that?
page 40 r A. No, sir.

Q. The last you knew, she was in the back seat?
A. Yes, sir.
Q. Had }\:[r.Dykeman when you left Fort Story asked some-

one else to drive ~
A. He did not ask anybody. 'Williams just started driving.
Q. All right, Joan, thank you very much.

CROSS EXAMINATION.

By Mr. Spencer:
Q. EVel'vbody was pretty drunk, weren't they?
A. I reckon they were drinking.
Q. ,iVere you ~
A. No, sir.
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Joan Brannan.

Q. You were not drinking ~
A. No, sir.
Q. Just tired ~
A. Evidently. I can't remember going to. sleep, if that is

what you are talking about. I just can't remember.
Q.But you remember that you and J aIm ",Vhitehead got in

the back seat? '
A. Yes, sir.

page 41 ~ Q. ",Vith F'rances? Frances was already l)ack
there, and you all got back there, and that made

three of Vallin tbe back seat?
A. Ye~, sir.
Q. vVith John in the middle?
A. Yes, sir.
Q. That is the last you remember?
'A. Yes, sir. ,
Q. SOyou clon't know whetber Frances "'\\Thiteheadgot out

of the back seat or stayed back there-I mean, Frances Dun-
can?
A. No, sir.
Q. Nor do yon know, according to what you have said,

whether vYhitehead drove, Dykeman drove, or ",Villiams
drove, or for that matter whether Frances Duncan drove?
A. No, sii.
Q. You don't know~
A. No, sir.
Q. But th.e last thing you remember includes Kenneth

Dykeman being on' the right-hand side in the front seat
asleep~
A. Yes, sir.
Q. How did you and John ",V'hiteheadget in the back seaU

A. vYe had to wake Dykeman up. It took us
page, 42 ~.abollt ten minutes to get him up. He had to get out

of the car so we could.get out. He got out and he
stood outside, and we got into the back seat, and, then he just
dropped over in the front seat when he got back in.
Q. SO at least for that little period of time Dykeman was

aroused ~
A. Yes.
Q. Aftei' Dykeman had let you and .John ViThiteheadin the

back seat, you say h8' just sat back down where he had been?
A. He sat clownand went over on the side of tIle seat.
Q. He went over on his side in the seat?
A. Yes.
Q. He was lying on his side in the seat?



Kenneth J. :Oykemanv. Commonwealth of Virginia 49

Joan B1'annan.

A. Yes, sir.
Q. SOfor anybod~' to get in the front seat, he had to move

one ,vay or the other?
A. Yes, sir.
Q. Either he had to be awakened or picked up~
A. Yes, sir; just move him.
Q, But at this point yon sa:" you were nsleep, so you don't

know what happened ~
A. No, sir. I can't remember going to sleep.

Q. After arriving at DePanl Hospital do you re-
page 43 ~ member talking with Officer Hinton?

A. No, sir.
Q. Do yon remenlber talking with any police officer?
A. No, sir.
Q. Yon do not~
A. No, sir.
Q. Did you not tell OfficerHinton at DePaul Hospital-

:Mr. Brydges: If Your Honor please, I called her as an
ndverse: witness.
:Mr.Spencer: There is no such thing as an ndverse witness

in Rcriminal CRse.He called her as his own witness.
The Court: It is cross examination. The court feels that

the question is proper.

By Mr. Spencer:
Q. Did you not tell the police officer that Dykeman was

driving the car at the time of tbe,accident~
A. I don't remember it.
Q. Do you deny it ~
A.No, sir, I don't deny it.
Q. SO you don't deny that you did tell the officer that

Dykeman was driving the car?
A. No, sir.

Q. Later on you were questioned the second
pag(~ 44 ~ time, and at that time you told Detective O'Neal

that you did not remember. Is that correcU
A. Yes, sir.
Q. On a third occasion Dete.ctive O'Neal came back to the

hospital and interviewed you, and at that time you told him
that you had talked to your lawyer, and your lawyer told YOll
not to talk with anvone about the case~
A. Yes, sir. .'

:Mr.Spencer: That is all.
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Joan B rG/lvnan.

RE-DIRECT EXAMINATION.

By Mr. Brydges:
Q. To your knowledge, Joan, have you ever said that Dyke-

man was the driver of this car 7
A. Not to my knowledge, no, sir.
Q. "'vVereyou U11consciouswhen the accident happened 7
A. I don't know.
Q. What was your first recollection, Joan 1.
A. I remember in the emergency room talking to Mother-

just different things; not too much. I just barely remember
her being there.

Q. Do you remember the first occasion that an officer ques-
tioned you about the case 7

page 45 ~ A. I remember-I think it was \iVoods.He asked
me what my name: ,vas. I remember te.lling him my

name and address and phone numbm'. I think it was ,iVoods. I
would not swear to anything.

Q. If you knew who the driver of this car was you would tell
tllis jury, wouldn't you 7
A. Yes, sir.

1'1/[1'. Spellcer: Judge, that is grossly leading. I object.
The Court: She is your witness" Mr. Brydges.

By Mr. Spencer:
Q. Have you filed suit in this matter yet 7

Mr. Brydges: I think that is highly immaterial, Your
Honor. \iVhat bearing' would that have on the ~uilt or inno-
cence of this boy here 7 I don't eyen know if she has a lawyer.
Mr. Spencer: I know that she has a lawyer, and she knows

it. It cOllldbave a great deal of bearing on this case.
The Court: You all approach the bench.

(Counsel conferred "with the court, after which the follow-
"ing occurred: )

Mr. Spencer: I have no further questions.

By Mr. Brydges:
Q. Joan, the Commonwealth's Attol;ney asked if

page 46 ~".you "bave counsel. I don't represent you in the
other matter, do I, Joan 1

A. No, sir.
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Gwincler Brannan Tomac.

By Mr. Spencer:
Q. Some other lawyer does 7
.A. Yes, sir.

G,VINDE.R BRANNAN TOMAC,
called as a witness on behalf of the defendant, having been
first duly sworn, testified as follows:

Examined by Mr. Brydges:
Q. You are Gwinder Brannan Tomac 7
A. Yes, sir.
Q. I believe you were also an occupant of this vehicle on

October 3rd 7 .
A. Yes, sir.
Q. At that time you were Gwinder Brannan 7
A. Yes, sir.
Q. And have since married 7

A. Yes.
page 47 r Q. ,Vas there any relationship, or is there any

relationship, between you and Joan, the young
lady who just testified 7
A. Yes, sir.
Q. V,Thatis thaU
A. Cousin.
Q. Gwinder, on the 3rd day of October when you left Fort

Story where were' you sttting in the: vehicle 7
A. Edward was driving. Frances was next to him, and

Dykeman was next, and I was on Dykeman's lap.
Q. ,Vho was in the back 7
A. Johnny ,Nhitehead and Joan Brannan.
Q. How far did you drive iri that situation 1
A. I don't know.
Q. Do you remember changing7
A. Yes, sir.
Q. "Yhat happend when you changed, Gwinded
A. Dykeman drove then. Then I was sitting next to Dyke-

man, Ed and Frances. Then J ohnn)' 'Whitehead and Joan
Brannan were in the back.
Q. Then you changed again 7
A. Yes, sir.
Q. ,iVhowas driviI].g then 7
A.. John ,Vhitehead.

Q.Who was sitting on the front seat then 7 ,
page 48 r A. J olm, Joan, Dykeman and myself.

Q. ,Vho was in the back 7
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A. JDdand Frances.
Q. JDd ,\Til1iams an.d Frances?
A. Yes, sir.
Q. Ed \\Tilliams and Frances were in the back when you then

got to your house. Is that correct?
A. No, sir. I was in the back with Ed when we got to my

house. .
Q. You changed again ~
A. Ye.s, sir; just :B-'rancesand 1.
Q. \\Tho took you in the house, Gwinded
A. Ed \\TiJliams.
Q. Did tl)at leave anyone in the back~
A. No, sir.
Q. JDverybody was in the front then?
A. Yes, sir.
Q. Do you kJ)o"\"anything else about the accident at all'
A. No, sir. _
Q. You were in the house, \"eren't you ~
A. Yes, sir.
Q. AJ1SWerMr. Spencer.

pag'e 49 r CR.OSS JDXAMINATION.

Bv Mr. Snencer:
.Q. At the. outset Edward V,TilJiamsdrove ~
A. \\Then we left Fort Story ~
Q. \\Then you first started moving in this automobile?
A. Yes, sir.
Q. And then Kenneth Dykeman drove~
A. Yes, sir.
Q. \\There was he driving~
A. On the wav to 111V house. Then John Whitehead drove,

also. ".,
Q. 'rhen .John Whitehead drove~
A. Yes, sir.
Q. ,\Then you arrived at your house how were the six of

vou sea te.d in the car'
.' A. John ,Vhitehead was driving. Joan Brannan was sitting
next to him. Ed ,Villiams-no; John Whitehead, Joan, Ken-
neth Dvkeman and Frances were in the front.

Q. Slow down a minute.
A. Ed ,Villiams was-
Q. John ,Vhitehead was driving?
A. Yes, sir.
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Gwinder Branna1~ Tomac.

Q. John ,Vhitehead was driving, .Joan Brannan was in the
middle in the front ~

A. Yes, sir.
page 50 ~ Q. And who ",vasbeside..Joan ~

A. Kenneth Dvkeman.
" Q. ,,\Therewere you ~ •

A. I was in the back.
Q. ,,\Thoelse was in the back~
A. Ed ,,\Tilliams.
Q. Ed ,,\Til1iams~
A: Yes.
Q.. ,Vhere was Frances Duncan ~
A. In front with Kenneth.
Q. ,Vas she sitting on his lap~
A. Yes, sir.
Q. "Vhen you went on in the house, you don't know ",~ihat

happened after thaH
A. No, sir.
Q. Had you been drinking~
A. No, sir. ,
Q. How about tbe.boys?
A. Tbe boys had been drinking.
Q. Vvere they drunk ~
A. No, sir.
Q. They were not drunk?
A. I did not think they were.
Q. Vi!ould you say that Ed ,VilIiams was drunk ~

A. No, sir.
page 51 ~ Q. "Vould you say that .John ,Vhitehead was

drunk~
A. No, sir.
Q. ,VouId you say that Kenneth Dykeman was drunk?
A. No, sir.
Q. Did any of them appear to have been drinking~
A. AIl of the boys-the three boys-had been drinking.

None.of the girls were drinking.
Q. Did all three boys look about alike T
A. Yes, sir.

Mr. Spencer: That is all.

RE-DIRECT' EXAMINATION.

By Mr. Brydg-es: .
Q. How old are you, GwmderT
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John G. Whitehead.

A. Sixteen.
Q. How old were you then ~
A. I was fifteen when it happened. I turned sixteen on the

30th of October.
Q. Gwinder, what if anything was Dykeman doing most of

the time from Fort Story to your house?
A. Most of the time he was sitting there talking. He fell

asleep once.
Q. ,Vas that the last thing he did ~

]Ja£~e52 ~ A. Yes, sir.' '
Q. Thank you.

RE-CROSS EXAMINATION.

By Mr. Spencer:
Q. "Vas this while you were sitting on his lap ~
A. Yes, sir.
Q. It was suggested by counsel that the last thing you re-

member was him falling asleep.
A. Mter he fell asleep I stayed in the front, and then lIld

asked me to get in the back, so Frances and I switched. That
is how we stayed until I goat to my house.

Q. He did not stay asleep all that time, did he?
A. He was asleep wIlen I got out of the car.
Q. ,~Tashe asleep when YOll got in the back~
A. Yes, sir.
Q. ,~Tashe asleep wIlen Frances Duncan got on his lap?
A. Yes, sir. '
Q. All of this moving around in tIle car took place whilfl

Dykeman was asleep in the right-hand front seaH
-A. Yes, sir.
Q. And in order to p;et:in or out of the back you had to move

that seat, didn't you ~
page 53 ~ A. Yes, sir.

Mr. Spencer: That is all.

JOHN G. ,VHITEHEAD,
called as a witness on behalf of the defendant, having been-
flrst duly sworn, testifled as foll,ows:

Examined by Mr. Brydges: .~".;.'
Q. Your name is John 'Whitehead, and you are stationed at

FortStory.Isthatcorrect,John~ . .
A.. That is correct. . .
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John G. Whitehead.

Q. On October 3rd you were also an occupant of this 1952
Mercury. Is that correct1
A. That is correct.
Q. John, when you left Fort Story-

Mr. Brydges: I may lead him for one moment to get the
occupants, Mr. Spencer.

By Mj'. Brydges:
Q. I believe there were you and Ed "Villiams and the ac-

cused' and Joan Brannan and G,winder Brannan and Frances
Duncan 1

page 54 r A. That is correct.
Q. "iVhenyou left the ',TvestGate of Fort Story'

how were vou situated in the vehicle 1
A. \Nbc;} "ve left Fort Story I was sitting in the back seat

with Joan Brannan. In the front seat were Kenneth Dykeman,
Gwinder Brannan, Frances Duncan and V,Tilliams.
Q. ,Vho was drivig1
A. "Vi1liamswas driving.
Q. How far did he drive 1
A. He drove approximately, oh, I would say around two

miles-two or three miles outside the gate.
Q. "Yhat occasioned his stopping as the driver of the ve-

hicle 1 .
A. His stopping was at my request and Dykeman's request.

"iVehad been trying to get him to stop and he would not do it,
and Dykeman reached over and .turned the ignition off and
took tbe key out of the dashboard.
Q. ,Vho then drove 1Whv was that done John, if you l.'ecalH
A. ,l.,! e were traveling down the road roming to .Norfolk.

Some occtlpants of another car pulled up alongside of us and
called 'Williams a. name, and it made "Yilliams mad and he
proceeded to try to catch them. They would not let him pass

on the passing' side, so he passed to the right of the
page 55 r traveling car and ran off the road. He appeared to

. be driving fairly recklessly, so Dykeman reached
o'Verand cut the key off.
Q. After that what new seating arrangement came abouU
A. At that time when the car stopped it made,Villiams

mad. He and I flipped acoin to see which one ,of, us would
drive. I won the toss, and I proceeded to drive the cal' to N01'-
'folk.... .. 1 . ,

Q. Where did 'Williams get then?
A; In the back seat.
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,John G. Whitehead.

Q. 'V]lO was in the back seat with him l'
A. At that time it was Frances Duncan.
Q. You were driving then, and Jaan Brannan was beside

vo01 .
., A. Yes.

Q. And Dykeman was next to the c100r1
A. That is carrect.
Q. And G,vinder was an his lap 1
A. That is carrect.
Q. From that time, J '01111, was there ever any ather change 1
A. Yes, there was. I believe it accurred just at the autskirts

of Narfolk. vYe reac]led a red light, I think it was.
page 56 i Gwinder Brannan got in the back seat and Frances

Duncan came to tbe frant seat.
Q. I see. Sbe sat tben, I believe, an Dykeman's lap~
A. That is right. '
Q. vYas tbere ever any change in drivers fram the time that

vau took aver from 'Villiams ~
.. A. Yes. Sometime or other there was a change. After we
reached Gwinder Brannan's house-

Q. I mean before that.
A. Na.
Q. There has been same testimany that tbere was a change

prior to that I 'wanted ta get your version of that ~
A. There wasn 't.

Mr. Spencer: If Your Hanar please, the defense asked
.that the witness be excluded. I abject ta him informing th8
witness as ta what the testimony is.

The Court: Objectian sustained.
1h. Brydges: I understand.

By Mr. Brydges:
. Q. Sa from the time you toak over for Wiliams yau drave

. all the wav toGwinder's hause 1
A. That is carrect.

Q. Wha taok Gwinder inta the hause?
page 57 r A. Eddy ,Villiams did.

Q. When he toak her 'inta the hause who was in
the back seat? '

A. He and Gwinder Brannan went into the house.
Q. When they .left who was in the back seat 1
A. When they left Fr'ances Duncan got out of the front seat

and climbed into the rear.
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John G. rVhitehead.

Q. That left you and Joan and Dykeman on the front seat?
A. That is rig,ht.
Q. 'Vhat was Dykeman doing, John ~
A. He was sleeping.
Q. How long did you wait for 'Villiams to return from

Gwinder's front porch ~~
A. 'Vell, I had no watch. Not knowing the time, I would say

approximately 20' to 3D minutes.
Q. 'Vha t did you do then ~
A. "Yejust sat there and talked, Joan and I.
Q. Do you remember 'Villiams coming out of the house~
A. No, I don't.
Q. "Yhat did you do after that? ,
A. After he had been in there a reasonable length of time r

became sleepy and drousy. I had been up all the
page 58 ( night before. I decided that everybody was O. K

and that Williams had gotten over his mad spell, so
I .wouldlet him drive or whoever wanted to drive ..
Q. "Villiamswas mad ~
)\. He had been, yes.
n. So .what.did you do t.hen,John'
A.• Joan and I got in the back seat wit.h Frances Duncan. I

proceeded t.o go to sleep.
Q. Were you asleep when t.heaccident happened?
A. Yes, I was.
Q. Who was in the back seat when t.heaccident happened ~
A. When the accident happened, Frances Duncan was sit-

t.in!!"on my left. I was sitting in the center. Joan Brannan was
. sitting-on my right.

Q. Is there any question in your mind about that?
A. There is no doubt in my mind.
Q. An right, ans,ver Mr. Spencer.

, CROSS EXAMINATION.

ByMr. Spencer:
Q. Was it a pretty violent accident?
A. You mean the way t.he accident occurred-the impact of

it. ?
Q., Did the car turn over~

page' 59 ( A. I could not verify that. I would say it did, yes.
Q. Would you say that it turned end-over-end?

A That I could not say. \



58 Supreme Court of Appeals of Virginia

John G. Whitehead.

Q. ",Vhy do you say Frances Duncan was in the back seat at
the time of the accident 1
A. Because under the circumstances she would almost have

to be.
Q. Then you are just giving us your opinion of what the

circumstances indi0ated 1
A. ",'Then I went to sleep I put my feet in Frances Duncan's

lap. In order for her to move she would have to move me.
Q. Move you or your feet 1
A. My feet, moving me in the process.
Q. ",'7ere you intoxicated 1
A. No, I wasn't.
Q. You were not 1
A. I was not.
Q. Partially intoxicated 1
A. No, I would not say that I was partially intoxicated.
Q. ",'T auld you say you had been drinking?
A. I would say Ihad been drinking', yes.

Q. ",Vould you mind telling us how much you had
page 60 ~ to drink, over what period of. time ? .

A. I had had o])e Coke highball and a.drink out
of another-Vodka and Coke.
Q. Getting right down to it, the main thing you are basing

your statement on that Frances Duncan was in the back is
that she was in the back when you went to sleep, and you had
your feet in her lap 1
. A. That is right; and she was in the back seat when I woke
up.
Q. W'hen you 'woke up you were spinning around inside

the car, we}'en't you?
A. That is correct.
Q. There is no reason to think that the others were' any

more secure in their seats than you were 1
A. There is no reason to think that she would be over in the

back seat when she was over in the front seat, either.
Q. How did you get out of the car 1
A. I do not know.
Q. If you don't know how you got out of the car, how arc

you so certain where she was sitting? .
A. Because at the time the accident was occurring I was

awake, and from the time we hit something or came to an
abrupt stop I was out. ,

Q. Then if you were awake when the accident'
page 61 ~ was occurring, I take it you mean the first accident

when it struck the dividing island in the street?
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A. When the car went into a sudden motion that wasn't a
direct flight.
Q. The car wasn't actually in flight ~
A. That I could not say, either.
Q. If you woke up at that lime perhaps, Mr. Whitehead,

you cim tell us who was driving the car at that time~
A. Unfortunately I can 't.
Q. You testified concerning this matter in Traffic Court, did

younot~ .
A. That is correct.
Q. At that time you stated that you went to sleep' approxi-

mately as soon as you hit the back seaU
A. Yes, that is right.
Q. You did not say anything else about who was seated

where, didryou~
A. I beg your pardon ~
Q. You did not say anything else about who was seated

where in the car
A. You mean at the time I went to sleep 1
Q. Yes.
A. I don't remember whether I did or not. I don't think I

did. May I ask a question there 1
page 62 ~ Q. Yes, sir.

A. This is at the first hearing that we had 1
Q. In Traffic Court; yes, sir, the first hearing- in Traffic

Court. Now, the reason that you all stopped "\iVilliamsfrom
driving was due to this argument that he was about to get in
with people in another car who had yelled something to him 1
A. That is right.
Q. You say that he was angry~
A. That is right.
Q. And he later cooled off1
A. "\iVell, I assume he had. I guess he had, yes.
Q. You were not so upset about hjs driving that you insisted

that you be permitted to drive, were you ~
A. Well, I would not say that I could insist, because it

wasn't my car. I was an occupant of the car, just like anyone
else was, except the owner of the car. I did not feel it was my
job to insist that I drive.
Q. And the owner did not say anything, did he? .
A. Yes, he did.
Q. About who w~s going to drive?
A. No, he did not say anything about who was going to

drive.
Q.. You and Williams flipped a coin T
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about it.
Q. And this is the first time you have mentioned that, isn~t

it? .
A. That is right. It is the first time that question has come

up.

page 63 ~
A. That is right.
Q. Suppose V{illiams had won?
A. Off the record, he did win. I talked to you

By Mr. Brydges:
Q. About who won the toss?
A. That is right.

By Mr. Spencer: .
Q. Do you remember regaining consciousness in the emer-

gency room at DePaul Hospital?
A. Yes; I do.
Q. At that time I ask you whether or not you were informed

that Dykeman had said you were driving the car?
A. That is correct.
Q. You were informed of that?
A. Yes, sir. .
Q. Of course, that is untrue? .
A. I beg your pardon?
Q. The statement that you were driving is untrue?
A. Very much so.
Q. You were in pretty bad shape, weren't you, Mr..White-

head?? .
page 64 ~ A. Not as bad as I thought I was.

Q. How long were you in the hospital?
A. Six days. .
Q. Six days?
A. Yes.
Q. Now, let's get over to the question of what 'you said in

Police Court. You were asked by Judge Hitohings:

"Question: Tell us -\vhereYOll were, and who was driving,
and what happened.
"Answer Is that at the time of the accident, Your Honor?
, ,Question Yes. "

Do vou remember that? .
A. Yes.. ,
Q. And then you went on to say, "Well,.I could not actually

say, Your Honor. When we pulled up to the house and let one



Kenneth J. Dykemmj v. Commonwealth of Virginia 61

John G. Whitehead.

of the girls out, 'Williams walked her to the door. I was under
the wheel at the time. '~Te sat there approximately ten min-
utes, and I became sleepy. At that time myself and Joan
Brannan moved to the back' seat, which put Frances Duncan
on my left. I was sitting in the center, and Joan Brannan was
sitting on my right. At the time we moved out of the driveway
I went to sleep. The only other time I woke up was while the

. accident was occurring. Unfortunately I was ~m-
page 65 ~ able to see mlything that went on."

Is that right~
A. That is right. .
Q. "Question 'Vere you knocked out ~
"Answer I was asleep until the accident occurred. What-

ever we hit, or whenevei. we hit it, it must have jarred me
awake."
Is that rig'ht~
A. That is right.
Q. And then this:

" Question You did not notice who was driving or whether
there was a girl in the front seat at that time 1
"Answer 'Vhen that happened, sir, I did not see anything.

I was just conscious of rolling about the car."

A. That is right.
0.. But today you told this jury that you were also conscious

of Frances Duncan holding your feet in her lap 1
A. No, I did not say that

By Mr. Brydges:
Q. You were the last person that Dykeman saw drive,

weren 't you, J o.hn1
A. As far as I know, yes.

Mr. Spencer: Your Honor, again he is leading
page 66 ~ the witness.

The Court: Objection sustained.

By Mr. Brydges:
Q. Do you remember how Mr. 'Vi11iams testified before

Judge Hitchings 1

Mr. Spencer: I submit, sir, that the question of how Wil-
liams testified is not admissible except to contradict Williams.
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Mr. Brydges: "Williams' statement has been read, Your
Honor.
Mr. Spencer: Put Williams on and contradict it. V\Tilliams

is here. The defense can call him if it so desires, but the de-'
fense cannot continue to try to get in 'stuff through witnesses
through whom it is not admissible.
The Court: The court does not feel that the testimony

would be admissible.
Mr. Brydges: I bave no further questions.

(Tbe court cautioned tbe jury not to talk to anyone, or allow
anyone to talk to them" or to view the scene, or to read articles

appearing in the newspaper, during the luncheon
page 67 ~ rece~s. Thereupon, and adjournment was taken for

lunch:)

AFTERNOON SESSION.

Met pursuant to the morning session, with the same appear-
ances as heretofore noted.

KENNETH JAMES DYKEMAN,
having been first duly sworn, testified as follows:

Examined by Mr. Brydges:
Q: Your name is Kenneth Dykeman jis that correct 1
A. That is right. .
Q. How old are you, son 1
A.' Twenty.
Q. How old were you on October 3,19581
A. Nineteen. ,
This automobile tha.t "vas involved in this accident belonged

to you, or was in your possession 1
A. It was in my possession.
Q. On the evening of October 3rd where had you and Mr.

Whitehead and Mr. 'Williams been?
A. To a dance at Fort Story.

page 68 r Q. Talk loud enough, Kenneth, so these gentle-
men can hear you.

A. To a dance at Fort Story.
Q. Did you meet these girls at the dance, Kenneth?
A. Yes.
Q. 'When you started home who was driving the cad
A. V\Tilliams.
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Q. Did he ask you about driving, or ho\" did he happen to
drive 1 .
A. He had been driving previously. He kept right on

dl'iving.
Q. Had he ever driven your car before?
A.. Yes.
Q. Did 'any of you have any specific dates with these girls,

or how did you happen to meet them '?
A. We had known them from previous dances. 'We just

met them that night at that dance.
Q. \iVhenyou began to come home, what time was it when

you started to come home?
A. I would say around 11 :30 to 12 :00 0 'dock.
Q. You say that vVilliams was driving. Ho',v were the rest

seated?
A. V{illiams was driving. Frances Duncan was beside him.

I was sitting by the passenger window and Gwin-
page 69 ~ del' Brannan was on my lap.

Q. And Joan and J olm ,iVhitehead were in the
back seat?
A. Yes.
Q. What was the next thing that occurred after that, Ken-

neth? .
A. The episode about the passing car, when I took the keys

away. 'Whitehead and \iVilliam flipped, and Whitehead-
Q. Talk a little louder.
A. ,iVhitehead got in the car and started driving. Then I

fell asleep right after that.
Q. "What was the seating arrangement when you fell

asleep, Kenneth r .
A. \iVhitehead was in the driver's seat. Joan Brannan was

beside him. I was still by the 'window. Gwinder was on my
lap. Eddy V,Tilliamsand Frances Duncan were in the back
seat.
Q. What do you remember after that?
A. Nothing until the accident.
Q. ,iVere you driving this car at the time of the accident?
A. No.
Q. Do you remember what you told the police officer when

vVilliams read this statement to you? Do yoOure-
page 70 ~ member your exact words? . .

A. I told him that I remembered driving earlier
in the evening-,but not at the time of the accident.
Q. That wa.s the statement you made in response to this

statement of \Villiams. Is that correct?
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A. Yes.
Q. Answer Mr. Spencer.

CROSS EXAMINATION.

By Mr. Spencer:
Q. You don't remember anything hom the time Whitehead

started driving~
A. That is right.
Q. SOwhat you are saying to this jury is that this was an

awful thing to happen, but you don't know anything about it 7
A. Yes.
Q. Did you ever see Officer Hinton before this accident'?
A. I don't know who Officer Hinton is.

Mr. Spencer: Bring' him in.

Mr. Spencer: Go back out.

(Officer Hinton left the courtroom.)

Mr. Spencer: For the record, that is Officer .J. E. Hinton.

By Mr. Spencer:
Q. Had you ever seen hhn before the accident~
A. No.
Q. Do you know of any reason why Officer Hinton would

say anything about you that was not correct?
A. No.
Q. Do yon deny the truth of Officer Hinton's statement ~

Mr. Brydges: If Your Honor please-
}\t[r.Spencel': I withdraw that.

By Mr. Spencer:
Q. Do you deny that you told Officer Hinton at the fo:cene
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of the accident that, "'iVe were driving," ,,,hen he asked the
question: "Tho was driving?
A. Definitely.

Q. You deny thatl
page 72 f A. Yes.

Q. Do you remember Officer Hinton asking you
then, "'Vhat do you mean 'we?' "
A. No, I don't remember 1.hat.
Q. Do you deny that he asked you that?
A. Yes.
Q. Do you deny that you answered by saying, "'Villiams

and I," or "he and I," pointing to vVilliams~
A. Yes.
Q. Did yon know Detective Mark "Toods before this occur-

rence?
A. No.
Q. To your knowledge does he have anything against you?
A. No.
Q. Do you deny that you answered by saying, "ViTilliams

were switching around in the car all of this time?
A. vVe did switch.
Q. You were asleep, you say. How do you know~
A. I wasn't asleep when \'Vhitehead and 'Villiams switched

drivers.
Q. You were not asleep when 'Vhitehead took over from

'VilJiams after the reckless incident involving the other car,
but you were asleep, you say, from then on?

A. Yes.
page 73 f Q. Then I will ask you again, do you deny tell-

ing Detective 'Voods about how they switched
a.round in t]le car wben you got to the house where Gwinder
Brrnnan lived?
..A. Yes.
Q. Do you (leny telling Officer 'Voods at, the hospital, after

the doctor had commented that 'Whitehead looked prett~Tbad,
that ,i\Thitehead was driving the car?
A. Definitely, because I ,vas talking to 'Vbitehead at the

time. I knew he wasn't that bad off.
Q. 'Vbat do you mean when ~TOU say you knew he wasn't

that hnil off? You did not think he"was going to die?
A. Of course not.
Q. You deny. that then?
A. Yes.
Q. Do you deny what Detective "T oods says about your

reaction to 'Villiams' st.atement, that you said, "Yes, I'
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remember driving right up to the time of the accident, but I
don't remember the accident"?

A. Yes, I deny that I told him that I remembered driving,
because I wasn't driving at the time of the accident.

Q. Do you deny what Gwinder Tomac said: that you
drove at one point on the way from Fort Story into Norfolk ~

A. Yes.
page 74 r Q. Do you deny what John 'Whitehead said: that

at the hospital he heard you say that he was
driving the car ~

A. No, I don't.
Q. You don't deny that 1
A. No.
Q. Did you say that~
A. ) probably did, because he was t11e last person I re-

member driving.
Q. ,V"ell, a minute ago you said that you did not say that

John 'Vhitehead was driving', because you were talking to
Whitehead at the time the officer spoke of ~

A. I did not say it because of that reason.

Mr. Brydges:,' I don't believe he understood your ques-
tion.

By Mr. SpenceT:
Q. I don't understand your answer. ,V"ould you like ~o go

back over it?
A. If you want to.
Q. I ask you first of all, do you deny what Officer Woods

said: that at the hospital, after telling him about the acC'ident
and about \\Tilliams driving, after the dod,or comn:,ented
that 'Yhitehead looked pretty bad, you then said that 'iVhite-
head was driving~

A. I don't remember the doctor commentin'!,' as
page 75 ~,to that. I don't remember saying that 'Yhitehe;)d

was driving.
Q. What was yonr llnswer to mv question a minnte a~!,'o

when I asked you if you denied what 'V"hitehead said: that
at the hospital when he came to you said that he was driving~

A. I said that I denied it on account of I did not hear the
doctor say that.

Q. I am not asking you what the doctor .said. A minnte
ago yon said no, that you would not deny that Whitehead had
heard you say that, and vou might have said it. because vou
did not ,know; that the last time you remember, 'Vhitehead ,
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was driving, and you probably thought he was at the time
of the accident ~ .
A. That is correct.
Q. You do state then that at the time of this investigation,

during the course of this investigation,. oli one occasion you
said that Williams was driving, and on another occasion you
said that 'Whitehead was driving~
A. Yes.
Q. Were you drunk ~
A. I had been drinking. I woOuldnot say I was drunk.
Q. How much had you had to drink ~
A. I had a fair amount. I drank, I would say, maybe a half

pint of Vodka and a couple of beers.
page 76 r Q. A half pint of Vodka and a couple of beers ~

A. Yes.
Q. 'iVas that at the cluM
A. In the course of the evening. It is noOta club; it is a

dance hall.
Q. It is a dance hall ~
A. Yes.
Q. Did you aU do your drinking in this dance ,hall at the

dance'?
A. No; we went outside.
Q. You drank in the car?
A. Yes:
Q. All the empty liquor bottles that were in the car, was

that liquor that was consumed that evening by people in
your party~
A. No.
Q. How did the bottles get there ~
A. A couple of llights befoOrethat I allowed a friend of mine

to use mv car.
Q. A friend of yours had left the empty liquor bottles in

vour car?
• A. Yes.
Q. This was your automobile, as a matter of fact, wasn't

it?
A. 'iVell, it was in my possession, yes.

page 77 r Q. It was your car~
A. It was my mother's.

Q. It was reg-istered in your mother's name because you
could not register it, yourselH .
A. Yes.
Q. I take it then by vour statement now that you wm:e

asleep from the time 'iVhitehead commenced driving' after
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the reckless incident involving VVilliams,and that you do not
know who sat where in the automobile from then on~
A. After the accident was over I got out of the car, and

,iVilliams was already outside. ,iV e helped ,iVhitehead 'Out.
r"f.1wogirls were on the back seat.
Q. 'J]his car was a total wreck, wasn't it?
A. That is correct.
Q. Up to the time then that the accident was over and

you all were helping ,\Thitehead out, you don't know who sat
where?
A. No. I 'only 101O"wwhere they were sitting when I went

to sleep.
Q. I take it then that you deny the statement that Officer

,iV oods made as to your telling him who sat where and at
what time after ,Yhitehead had started driving? In other
words, frOJDiWhitehead taking over the wheel until taking

the girl Gwinder home, and waiting at her house
page 78 ~ and leaving there and going to the place where

the occident OCCUlTed?
A. I don't even remember going to Gwinder's house, be-

cause at the time of the accident I thought Gwinder was still
with us. I even had one of the 'Officersto look f'Or her.
Q. But you were not drunk?
A. No.
Q. Do you always sleep this soundly, Mr. Dykeman, so that

people can climb in and out of the seats, over and around
you, and not alvaken?
A. I usually sleep pretty sound, especially if I have had

a little bit to drink.
Q. Does it occur often that someone has to shake you for

ten minutes to wake you up?
A. Very often.
Q. Very often?
A. Yes.
Q. That happens very often with you?
A. Yes. I believe the post will verify that when they try

to wake me up in the morning.

By Mr. Brydges:
Q. V,Thatwas that, son?
A. I believe the people on the post will verify that when

they try to wake me up in the morning.

page 79 ~ By Mr. Spencer:
Q. Do you deny that they did awaken you at
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G'winder Brannan's house, and that you got out of the car
to let them out ~
A. I don't deny it. I don't remember its happening.
Q. You don't remember its happening'~
A. No.
Q. Yau don't even know who was sitting on yaur lap then

when you arrived, do you ~
A. Gwinder was.
Q. Gwinder was 1 You state now that yon and ,Villiams

helped Whitehead out of the car ~
A. Yes.
Q. Did yon state in Traffic Court that you did not know

how 'Whitehead got out of the car'~
A. I don't know' wha:t I said. I don't recall saying it.
Q. Do you deny tha t you said it 1
A. No ..
Q. After having this matter discussed with you by the

police officers, yon were taken into custody, were you noH
A. Yes. .

Q. At that time 'were you lodged in the NorfolJ-:
page 80 ~ City J ail1 .

A. '\Tell, first I was put in jail right in the 'police
station.
Q. A cell in the police sta tion ~
A. Yes.
Q. Later on were you lodged in the Norfolk City Jail "I
A. Yes.
Q. At that time I ask yau whether or not certain other

prisoners asked you and 'Williams- ,~Tilliamswas in custody
"\'ith von, was he not1
A. Yes. .
Q . .--asked you and ,ViIIiams what had happen~d ~
A. I believe so, yes.. .
Q. Did you not state in the presence of one Charles F.

Smith-

Mr. Brydges: I object to that. You should have Charles
F. Smith here to testify as to that.
Mr. Spencer: I can certainly lay the groundwork, Judge,

for contradictioon. I can't put on the witness until rebuttal.
Do you mean 'he is here in the courtraom ~
Mr. Brydges: Is he, going- to testify about iH
Mr. Spencer: That depends on what he says. If he admits

it, no. If he denies it, yes.
page 81 ~ Mr. Brydg-es: The best evidence of what was

said toohim is the witness, himself.
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The Court: I think the question IS proper.' I overrule
the objection. Note your exception.

By Mr. Spencer:
Q. Did you not state in the presence of Charles F. Smith,

one of the 'other prisoners, that you '''ere driving the car
and that Eddy ,Villiams was not driYing1
A. No.
Q. You deny that?
A. Yes.
Q. I warn you that I intClid to contradict you. To identify

the time, if you would like, it was when you were brought in
and you and Williams had some blood on. your clothing, did
you not?
A. I don't know if I did. I believe ,~Tilliams did.
Q. Do you remember any of the prisoners asking what

haCl happened-what you all were in there fod
A. Yes.
Q. Do you remember the question, whether anyone was

hurt or if it wa.s a bad wreck?
A. They asked a lot of questions. I don't remember eXl'lctly

what they were.
Q. Do you .remember anyone stating that a girl had heen

killed in the accident?
pap;e 82 r A. I don't remember it. I imagine it was said.

Q. Do you Tememb~r someone asking who was
driving', and if you all had been drinking?
A. N,o. I remember people asking us if we had been

drinking.
Q. But you don't remember anyone a~king who was driv-

ing:?
A. Not to my knowledge.
Q. Do :v'ou denv then that ,,-hen the question was asked

yon shook your head in acknow10dgment, that you were
driving? '
, A. Yes, I do deny it.
Q. I waTn you that I intelld to contradict you.

Mr. Spencer: That is all.
Mr. BTJrdges: We rest, Your Honor.
Mr. Spencer: r will need a recess, Your Honor.

(Thereupon, a short recess was taken, after which the
following occurred:)
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CHARLES F. SMITH, JR.,
called as a witness on behalf of the Commonwealth, having.
been first duly s,vom, testified as follows:

Examined By 1111'. Spencer:
Q, What is your name, please?

page 83 r A. Charles F. Smith, Jr.
Q. Are you presently in custody in the Norfolk

City Jail awaiting transfer to the State Penitentiary?
A. Yes, sir.
Q. I ask you whether or not you were convicted of grand

larceny in 1950 or '51 and sentenced to ten years in the,
peniten tiary ?
A. Yes, sir.
Q. ,rvere you convicted in the Corporation Court of the

City of Norfolk in recent months for statutory burglary and
sentenced to three years in the penitentiary?
A. Yes, sir. .
Q. ,TVere you in custody in connection with this last offense

of which you were convicted-were you in custody in the
Norfolk City Jail on October 3rd last?
A. Yes, sir.
Q. ,Vere you in a cell block when Kenneth Dykeman, this

defendant, and one Edward ,'Villiams were brought into the
cen block~
A. Yes, sir.
Q. At that time I ask you whether or riot there was am'

conversation between you and this defendant concerning th'~
reason for his being there?
A. Yes, sir.
Q. Did this conversation also involve Eddy 'Williams?

A.' Yes, sir.
page 84 r Q. I ask.you whether or not you understood that

a young girl had died in connection with an auto-
mobile accident?
A. Yes. sir.
Q. I ask you whether or not Dykeman made any statement,

this defendant, conceming the identity of the person who
was driving the car at the time of the accident when the girl
was killed?
A. Yes, sir, he did.
Q. ,Vhat did he say?
A. ,VeIl, the conversation started and they were both-
Q. If }"OU will pardon me, sir, we can't ~o into the whole

conversation. I am limited only to the question of: Did Dyke-
man make a statement to you concerning who was driving
the car at the time of the accident?
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A. Yes, sir. Dykeman said that he was driving the. car,
that Eddy wasn't.

Mr. ~p'encer : Your witness.

CROSS EXAMINATION.

By Mr. Brydges:
Q. Mr. Smith, this was 111 the presence of Mr. vVilliams '?

A. Yes, sir.
page 85 ~ Q. Did Mr. Williams call the jailer then and

say, "Let me out. This man has finally confessed
that he was the driver"~
A. No, sir, he didn't.
Q. 'What happened after this great adinission, Mr. Smith f

Mr. Spencer: After wJlat'?

By Mr. Brydges:
Q. .lUter this great admission 111 the jail-tllis great con-

fession-what happened 1

Mr. Spencer: If Your Honor please, counsel is entitled
to wide latitude, but the Commonwealth is not putting this
on as a great adri1ission. \~Te are. putting this on as a state-
ment of fact for what it is worth. I submit that the defense
is not entitled to characterize it as a "great admission."
The Court: Rephrase your question.
Mr. Brydges: I fail to see anything wrong with the

question, unless Your Honor wants me to rephrase it.
The Court: I think probably it shou!d be.
Mr. Brydges: \~Touldwe be correct in calling it a "con-

fession" ~
The Court : You can refer to it as a "state-

page 86 t ment." That is what it has been referred to in
evidence.

By Mr. Brydges:
Q. This statement that Mr. Dykeman is alleged to have

made. Mr. Smith, it did not impress you one way or the
otherf
A. Yes, it did. They were both charged with the same

thing, and they could nat. understand why they were being
charged with the same thing. Dykeman made the statement
that he cauld nat understand, either, because he was driving
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the car, so why should Eddy V,Tilliamsbe charged with the
same charge that he was ~
Q. Eddy did not do anything about that~
A. I don't imagine over there there is much you can do

about it.
Q. Mr. Smith, this time that you got ten years, was that

y,our first rap or did you have one before that ~
A. I would rather not ans',ver those questions.
Q. You won't answer that~
A. No, sir.
Q. Have you ever been in the penitentiary for perJury or

moral charges ~
A. No, sir.
Q. Always stealing ~
A. No, sir, not exactly.
A. I would rather not answer ,those questions.

Mr. Spencer: Judge, I should ask for a mis-
page 87 t trial, but I am not going to do it. Defense counsel

knows that he is entitled to ask if a man has been
convicted of a felol1Y,and no more-a felony or a crime in-
volving moral turpitude. For defense counsel to stand up
]lCrc and make a statement such as that, "Always for steal-
ing," can be nothing more than his attempt to make this man
appear contemptible.. He is a convict, we admit. He has been
convicted of larceny. That makes him a thief. He has been
convicted of statutory burglary. That makes him a burglar.
But, he is not entitled to belittle the man and make him a liar
because 'Of that. It goes to the jury for what it is worth.
Mr. Brydges: If Your Honor please, he opened it up. He

said, "statut,ory' burglary.'.' I assume that is stealing.
:Mr. Spencer: "Statutory burglary," I said. "Grand lar-

ceny," I said. The defense is not entitled to make the sug-
gestion that "You are always stealing.'~

By Mr. Brydges: .
Q. Let me ask you this, Mr. Smith': You got ten years that

we know of in '51. You don't want to go bey,ondthat, do you~
A. No, sir, I don't. . .

Q. We can assume, I imagine, from: that answer
page 88 t that there had been something prioi to that?

A. That is for the court to decide." ..
. Q. That is for the jury to decide. After serving that ten
.'years 'which you j'ust got thr'Ough serving not long ag6~;

A. Yes, sir. .
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Q. -why is it that you only go.tthe minimum over here
when you were tried for the second offense 1
. A. I think you asked that same question before.
Q. I did, Mr. Smith.
A. The reason I got three years was because I had just

got out of the penitentiary. '
Q. You think the judge showed you some leniency because

you had just come fr,om the penitentiary1
A. And the other reason was because I was severely beaten

by the police force.
Q. The policemen beat you 1
A. Yes, sir. ,
Q. Did you tell the judge all about the policemen beating

you 1 .
A. No, sir, I didn't. Whether he knew about it, I don't

know. My lawyer knew about it. Of course it was not ad-
mitted to my lawyer until the day I went to trial.
Q. The Noriolk police beat you ~

A. Yes, sir.
page 89 ~ Q. That is all, Mr. Smith.

RE-DIRECT EXAMINATION.

By Mr. Spencer:
Q. Did the judge across the hall who sentenced you kno\~T

tha t you 'were going to testify for the Commonwealth iIi this
case1
A. No, sir.
Q. Are you under any impression that you got any leni-

ency because you made this statement to an investigator
from the City Attorney's Office~
A. No, sir.

Mr. Brydges: I did not ask that, Mr. Spencer.
Mr. Spencer: No, sir, but you inferred it. I am through.

RE.CROSS EXAMINATION.

By MI'. Brydges:
Q. Mr. Smith, when did they first start talking to you

abaut this case here, about testifying in this case T
A. It was mentiQned tQ me, I guess, maybe a little while

after Dykeman was released from jail.
page 90 ~ Q. Dykeman gQt 'Out 'Of jail SQan after he wag ,

put inT
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A. Yes.
Q. Williams stayed there quite awhile, didn't he~
A. A little over a montb.
Q. You g,ot to know bim right well~
A. Not too well.
Q. Fronl your long association with him, you like him

better than Dykeman, don't you~
A. I think Eddy is a good boy.
, Q. Come on down, Mr. Smith.

By Mr. Spencer:
Q. Stay up there, Mr. Smith. ,Vould you lie for ,Villiams ~
A. No, sir, I would"not.

Mr. Brydges: I did not ask him that, if Your HOllOI'
please.
Mr. Spencer: If Your Honor please, counsel does not

have to say something to get the impression over. Certainly
the impression be is trying to create is that the man is
lying for "Williamsagainst Dykeman.
The Court: You ask the question, and if MT. Brydges

wants to object I will rule on the objection.
Mr. Brydges: I object, Your Honor.
The Court: The court will 'Overrule the objection.

Mr. Brydges: I note an exception.

By Mr. Spencer:
Q. Would you lie against Dykeman~
A. No, sir, I would not.
Q. All right, sir.

By Mr. Brydges:
Q. You would lie to help yourself, wouldn't YQu?
A. No, sir, I wouldn't.
Mr. Spencer: Judge, Mr. Fine-I mean, Mr. Brydges,

shQuld certainly know better than toOmake a side cQmment
like that. I borders, sir, Qn contempt. I am trying to try
the case within the rules of evidence, which is difficult with
0aunsel going autside the rules. I am trying toO get justice
done bath toO the Cammonwealth and toO this defendant.
The Caurt: If yau gentlemen will examine the witness

and when you are through indicate it, then other cQunselmay
examine.
Mr. Spencer: Judge, I will ask the court, if yau will,

please, toO state toOthe jury that the camment by counsel,
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, ,You would lie for yourself," is certainly improper and
should be stricken from the record.
The Court: The court feels it properly should. The court

will instruct the jury to disregard it.
page 92 r Mr. ;Brydges: I have no objection to the Jury

disregarding it.

By M1'. Spencer:
Q. Come down.

ROBERT M. BARRETTE,
called as a witness on behalf of the Commonwealth, having
been first duly sworn, te~tified as follows:

"." .

...,;:~.. ".,!' '.'

Examined By Mr. Spencer:
Q. What is your name, please ~
A. Robert JVL Barrette.
Q. Are you presently in custody in the Nodolk City jail

awaiting delivery to the Florida authorities for a parole
violation ~
A. Yes, sir.
Q. You have been previously convicted, have you not, of

grand lai'ceny of an automobile, for which offense you were
placed on probation by the Florida authorities ~
A. Parole.
Q. Parole~

A. Yes.
page 93 ( Q. You served penitentiary time in Florida ~

A. Nearly four years.
Q. The reason for }Tourbeing in custody as a parole vio-

lator, what is that, sid
A. Leaving the state limits of. Florida.
Q. You were apprehended here in Norfolk as a fugi tive

from F10rida ~
A. Yes, sir.
Q. Have you ever been convicted of any other felony, sid
A. No, sir. .
Q. Were you in custody in the Norfolk City Jail on Oc-

,tober 3rd last ~.
A. Yes, sir;! was. .

. Q. Were you preseIlt when this defendant, Kenneth Dyke-
Jnan, and one Edward, WWiams were b.roughti,nto the Cityjill" . ,
A. Yes, sir.'("_,:,,,
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Q. 'vVas there a discussion at that time concerning the
reason for their being there ~
A. Yes, sir, there was.
Q. In connection with this discussion did you come to

understand that a girl-

Mr. Brydges: I object-that is all right.

By Mr. Spencer:
Q. -that a girl had been killed in an automobile

page 94 r accident ~
A. Yes, sir.

Q. I ask you whether or not the question was asked this
defendant and \iVilliams: 'vVhowas driving, and if he had
been drinking ~
A. Yes, the question was asked.
Q. \iVhatdid Dykeman say, sir, if anything~
A. Dykeman did not say anything to that question.
Q. What did he do, sir, if anything~
A. \iVilliams answered the question by turning his head and

nodding to him. He said that both had been drinking. The
question, I believe the way it was phrased, was: "V\7howas
driving~" \iVilliams turned his head and nodded at Dyke-
man.
Q. What did Dykeman do, if anything~
A. He nodded his head in acknowledgment.
Q. How did he nod his head ~
A. Backwards and forwards.

Mr. Spencer: All right, sir.

CROSS :mXAMINATION.

By Mr. Brydges:
Q. You understand that he nodded his head in acknowledg-

ment ~ Is that what you understand ~
A. Yes, sir. ,

page 95 ~ Q. SO they were in complete agreement while
they were in jail, so far as you know, that Dykeman

was driving~
A. That would be the understanding.
Q. They were both in jail ~
A. Both were in jail,
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Q. In the same cell? One was there because each said that"
the other was driving, I assume?
A. No, I could not say that. }<'romwhat I understood, they

were in there on a manslaughter charge.
Q. They were not mad at each other, were they?
A. No, sir, they weren't.
Q. 'They got along pretty well, didn't they, Mr. Barrette?
A. Yes, sil',
Q. How much of a sentence did you bave for this' stolen

cad
A. Five years.
Q. And you served four?
A. Nearly four,
Q. One stolen car?
A. One, the first offense.
Q. That is a right beavy sentence for a first offense, isn't'

it?
A. Very. That is the reason I am in Virginia.
Q. Any circumstances thai: would make it-

page 96 ~ Mr. Spencer: .Judge, counsel knows better than
tbat. .

1Vfr.Bryde;es: .hdge, this is cross-examination.
Mr. Spencer: Judge, the rule of evidence is that you can

ask for convictions only.
The Court: The object.ion is proper and is s"9st.ained.

By Mr. Brydges:
o So Mr. Dvkeman, Mr. Barrette, did not say anything: at

all in jail that. would indicate in any way Yerbally that. he was
drivilJQ' t.he car, did be? '
A. Not. verbally.
Q. Come down.

Mr. Spencer: ,\T e rest.

(The following proceeding was had 111 the absence of t.he
jury:) -

l\'fr. Brydges: I would like to renew my motion to strike.

(The mot.ion was overruled and an except.ion noted. There
were no exce'ptions to the instructions.)
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page 97 r .JUDG:E~'S C}jJRTI:F'lCATE.

I, ,\7 alter A. Page, Judge of the Corporation Court of the
City of Norfolk, Virginia, Part Two, do hereby certify that
the foregoing is a true and correct transcript of the testimony
and proceedings of tbe ease of Commonwealth vs Kenne.th
.James Dykeman, tried in said court on the 24th day of Feb-
ruary, 1959, and includes all the testimony.offered, the mo-
tions and objections of the parties, the rulings of the Court,
and the exceptions of the parties, and all other proceedings
of said trial.
I further certify that the exhibits offered in evidence, as

d~scribed by the foregoing record, and designated as Com-
monwealth's JDxbibits 1 to '5, inclusive, are all of the exhibits
offered upon said trial, and the originals thereof have been
initialed by me for the purpose of identification.
I further certify' that said transcript was presented to me.

for certification and signed within sixty days after the final
order in said. cause, and that the attorney for the Com-
mO~1wealth had reasonable notice il1 writilig of the time and
place at which' the same would be tendered for certification.
Given under my haJld this 8th day of May, 1959.

V'lALTER A. PAGE
Judge.

page 98.~ CLERK ',S CERTIFICATE.

I, ,V. L. Prieur, Jr., Cle'rk of the, Corporation Court of the
City of Norfolk, Virginia, do hereby .certify that the fore-
going transcript of testimony and other proceedings of the
trial of the ease of Commonwealth vs Kenneth James D-vke-
n1an, duly certified by the Judge of said court, together ~~7ith
the original exhibits introduced upon the trial of said case,
identified by the initials of said judge, were filed in my office
on the 8th day of May, 1959.

v.,r. L. PRIEUR, JR.
Clerk.

By L. BERRY DODSON, JR.
Deputy Clerk.

A Copy-Teste:

H. G. TURNER, Clerk.
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