


IN THE

- Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 5102

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thurs-
day the 8th day of October, 1959.

BOARD OF ZONING APPEALS OF THE CITY OF
ALEXANDRIA, VIRGINIA, ET AL., Plaintiffs in

Error,

against

TRUDYE H. FO"WLER, Defendant in Error.

From the Corporation Court of the City of Alexandria

Upon the petition of Board of Zoning Appeals of the City
of Alexandria, Virginia, and the Alexandria Dairy Products
Company, Inc., a writ 'Ofer,ror is awarded them to a judgment
rendered by the Corporation Court of the City of Alexandria
on the 13th day of April, 1959,J!1 a certain proceeding then
therein depending wherein Trudye Fowler was plaintiff and
Board of Zoning Appeals of the City of Alexandria wa.s de-
fendant; upon the Alexandria Dairy Products Company, Inc.,
or some one for it, entering into bond with sufficient security
before the clerk of the said corporation court in the penalty of
three hundred dollars, with condition as the law directs, no
bond being required of the Board of Zoning Appeals of the
City of Alexandria. '
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Filed Clerk of Courts City of Alexandria Mar. 19, 1 :56

P. M. '59.

EARL R. SULLIVAN, Clerk
By K. F. BRADFIELD, Deputy Clerk.

AMENDED PE,TITION OF APPEAL.

Now comes Trudye H. Fowler and files this her verified
Petition of Appeal pursuant to Section H~.~S25of the 1950
Code of Virginia, as amended, and in support thereDf sets
fDrth the following:

1. That by decision dated on Dr about February 24, 1959
'Onapplication of M. H. Burchell for The Alexandria Dairy
Products CDmpany,Inc., the Board of Zoning Appeals gTamted
to the owner of the property at the rear of 509 Queen Street,
Alexandria, Virginia, namely Alexandria Dairy Products
Company, Inc. a.variance in the regulations prescribed by the
City of Alexandria Zoning Code and particularly that por-
tion of the said regulations contained in Section 35-14 a,nd
35-41 of the 1953 Code of the City of Alexandria, Virginia,
as amended.
2. The decision of the Board in granting such variance was

illegal and arbitrary in that the property 'Owner, namely
Alexandria Dairy Pr,oducts Company, Inc. did not

page 4 r nor cain it show that the property for which the
variance was sought was acquired in good faith nor

is it exceptionally narrow 'Or shallow nor does the shape of
its property or exceptional topographical conditions or other
extraordinary or exceptional situation exist whereby the ap-
plication of the above mentioned 'regulation would unreason-
ably restrict the use of the property, nor was there any evi-
dence to show that the granting of such variance would
alleviate any clearly demonstrable hardship approaching con-
fiscation as distinguished from a special privilege or con-
venience sought by the owner of the property.
3. That your Petitioner is a person aggrieved and in fact

affected by the decision of the Board of Zoning Appeals
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in that she is the beneficial owner Of the prQperty located at
511 Queen Street, Alexand.ria, Virginia which property abuts
the property of the Alexandria. Dairy Products Company,
Inc. 'on which the variance was granted.

WHEREFORE Petitioner prays that she be granted a
trial de novo of the application far a variance by the Alex-
andria Dairy Products Company, Inc. and that such applica-
tion be denied, together with her costs in this behalf expended.

TRUDYE H. FO"WLER.
\ .

State of Virginia,
City of Alexandria, ta-wit:

This: day TRUDYE H. FOWLER personally appeared be-
fQreme, the undersigned NQtary 'Public, and being duly sworn
made oath that the allegations cantained in the foregoing
Amended Petitian are true and cor,rect ta the best of her
knawledge and belief.

Given under my hand this 19th day of March, 1959.

My commission expires January 22, 1963.

MARIAN J. HOEL
Notary Public.

ALBERT V. BRYAN, JR.
120 South Fairfax Street
Alexamdria, Virginia
Attorney far Petitioner.
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ANS'VER.

Comes now the Board of ZQning Appeals of the City of
Alexand.ria, Virginia, in response to the amended Petition of
Trudye H. Fowler, fiied in this matter ~,ndstates as fallows:

1. It admits thedecislon granting the variance described in
paragraph 1. .
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2. It denies that the decision of the Board in granting such
variance was illegal as arbitrary ~nd says that in fact; there
was and is evidence to sustain the granting of such variance
and that it was proper.
3. It neither admits nO'r denies that the Petitioner is the

beneficial owner of the property located at 511 Queen Street
as it has insufficient information upon which to ba.se an an-
swer, but calls for strict proof thereof.
It denied that the Petitioner is a person a.ggrieved to the

extent that this court must give relief.
page 15r 4. It denies ~ny allegation contained in the Pe-

tition not above specifically admitted 0'1' denied.

WHEREFORE, having fully answered the Petition, the re-
spondent prays that the decision of the Board of Zoning
Appeals for the City of Alexandria, Virginia, be affirmed,
and that the Petition of Appeal of the Petitioner, Trudye H.
F,owler, be dismissed.

BOARD OF' ZONING APPEALS OF
THE CITY OF ALEXANDRIA,
VIRGINIA

By ELDRIDGE K. HAYES
Assistant City Attorney

Filed Clerl, of Courts City of Alexandria Mar. 23, 2 :26
P. M. '59.

EARL R. SULLIVAN, Clerk
By K. ~. BRADFIELD, Deputy Clerk.

page 16 r
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Filed Clerk of Courts City of Alexandria Mar. 23, 4 :00
P. M. '59.

EARL R. SULLIVAN, Clerk
By K. F. BRADFIELD, Deputy Clerk.

ANSWER.

COMES NOW the. Respondent, Alexandria Dairy' Products
Company, Inc., a Corporation, by Counsel, in response to the
Amended Petition of Trudye H. Fowler, filed in this matter
and states as follows:
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1. It admits the decision granting the variance described
in paragraph one (1).
2. It denies that the decisiDnof the Board in granting such

variance was illegal as arbitrary and says that in fact, there
was and is evidence to sustain the granting of such variance
and that.it was proper. .
3. It neither admits nor denies that the PetitiDner is the

beneficial owner of the property located at 511 Queen Street
as it has insufficient infDrmation upon which_to base an an-
swer, but calls fDr strict proof thereof.
4. It denies that the Petitioner is a perSDnaggrieved to the

extent that this Court must give relief.
5. It denies any allegation contained in the Petition not

above specifically admitted or denied.

'iVHEREFORE, having fully answered the Petition, the
Respondent prays that the decision of the BDard of

page 17 ~ Zoning Appeals for the City of Alexandria, Vir-
ginia, be affirmed, and that the Petition 'OfAppeal

of the Petitioner, Trudye. H. Fowler, be dismissed.

ALEXANDRIA DAIRY PRODUCTS
COMPANY, INC., A CORP.
Respondent

By ALEVANDRIA DAIRY PRODUCTS
CO. INC.
CDunsel.

BENDHEIM, FAGELSON, BRAGG &
GIAMMITTORIO
GEORGE M. GIAMMITTORIO
124-126S. Royal St., Alexandria, Virginia
Attorneys for Respondent.

•
page 18 ~
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F. P. B.

STIPULATION.

It is hereby stipulated and agreed, for the purpDses of the
trial of this matter, as follows: .
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1. That the attached plat, showing lot location and bound-
aries of the block bounded by Queen, Pitt, St. Asaph and Prin-
cess Streets, Alexandria, Virginia, may be intraduced in
evidence, without formal proof, as a true representation of
t~e location 'Of said lots, their boundaries and their dimen-
SIOns.
2. That Lots 6, 7, 8, 9, lOA and lOB as shown on said plat

are owned by the Alexandria Dairy Products Compalny, Inc. '
3. That Lats 16 and 10C, alsa known as No. 511 Queen

Street, Alexandria, Virginia; as shown an said plat are owned
by Trudye H. Fowler.
4. That Lot 15 as shown an said plat is owned by L. B,

Neal and wife.
page 19 ~ 5. That a copy of Chapter 35 of the 1953 Cade

of the City of Alexandria, Virginia, as amended,
may be introduced in evidence, without proof; and that the
zaning ordinalnces 'Of the City of Alexandria, Virginia, need
not be proved.
6. That Lots 15, 16 and 10C as shown on said plat are zoned

RM. .
7. That Lots 6, 7, 8, 9, lOA and lOB as shown on said plat

are now zoned I-I, although part of Lot lOA \vas not'so zoned
until F'ebruary 24, 1959.

Given under our hands this 24 day 'OfMarch, 1959.

ALBERT V. BRYAN, JR.
Counsel for Trudye H. Fowler.

GEORGE M. GIAMMITTORIO
Counsel for Alexandria Dairv
Products Co., Inc. .

8. That the hearing of Feb. 24, 1959 before the Board was
in conformance with the Statute and was properly advertised .

page 24 ~

•

•

•

•

•

•
ORDER.

•

•

.'

•

This matter came on to be heard the First day 'OfApril,
1959 upon the Amiended Petition of Appeal of Trudye H.
Fowler; upon the answer of the Board of Zoning Appeals 'Of
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the City of Alexandria, Virginia; upon the record of the
proceedings, including the transcript of testimony, before the
Board of Zoning Appeals Qf the City of Alexa,ndria, Virginia;
upon the evidence adduced ot°e te'hus befare this court an
March 24, 1959; and was argued by counsel.
Upon consideration whereof, the decision of the Board ,of

Zoning Appeals of the City of Alexandria, Virginia of Feb-
ruary 24, 1959 be and the same is hereby affirmed with, the
exception af that part of the decision of said Board of Zoning
Appeals which granted the variation of the five foot set back
on the west side of .Lot lOA' on the property of Alexandria
Dairy Praducts Company, Inc. abutting the property of
Trudye H. Fowler which ,pa:rt of the decision af. the said
Board of Zoning Appeals of the City of Alexandria, Virgjnia
is hereby reversed for the reason that there is no evidence

that the 'terms of the zoning o,rdinance of the City
page 25} af Alexandria, Virginia actually prohibit or un-

reasonably restrict the use of the property of the
Alexandria Dairy Products Company, Inc. by reason of:'

(a) Exceptional narrowness, shallowness or shape of the
Alexandria Dairy Products Company, Inc. property at the
time of the effective date of the ordinance ; or
(b) Exceptional topographical conditions; or
(c) Any other extr~ordinary or exceptional situation; nor

is there evidence of a clearl~Tdemonstrable hardship appraach-
ing confiscation as distinguished from a special privilege or
convenience.

To this ruling of the Court counsel for the Board of Zoning
Appeals of tIle City of Alexandria, Virginia and counsel for
the Alexandria Dairy Products Company, Inc. except an the
following grounds:

1. Evidence was adduced in this proceeding to show an
extraordinary or exceptional situation.
2. The court substituted its discretion far that of the Board

in that the Board's action was, at least, open to a fair differ-
ence of apinion.
3. The decisian of the Board was not contrary to law nor

arbitrarv nor did it constitute an abuse af discretion on the
part of tIle Board.
4. No useful purpose will be served by a strict adherence

to the terms 'Of the Zoning-Law as it bears upon side yard
setback requirement in this case.
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AND THIS ORDER IS FINAL.

FRANKLIN P. BACKUS, Judge.

Entered April 13, 1959.
Bk. 42, page 254.

SEEN AND AGREED:

ALBERT V. BRYAN, JR.
Counsel for Trudye H. Fo:"vler.

SEEN AND EXCEPTED TO as to that part of the Order
revising a portion of the decision of the Board:

ELDRIDGE K. HAYES
Ass't. City Att,orney
Counsel f,or Board of Zoning Appeals.

GEORGE M. GIAMMITTORIO
Counsel for Alexandria Dairy
Products Company, Inc.

page 26 ~ .' • • • •
Filed Clerk of Courts City of Alexandria Jun 9, 3 :06 P. M.

'59.

EARL R. SULLIVAN, Clerk.

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

To Earl R. Sullivan, Clerk of the Corporation Court of the
City ,ofAlexan(1,ria,Virginia;

The Respondents, Board of Zoning Appeals of the City
of Alexandria, Virginia, and Alexandria Dairy Products Com-
pany, Inc., by their attorneys hereby give notice pursuant
to the provisions of Section 4, Rule 5 :1, of the Rules of the
Supreme Court of Appeals of Virginia, dated February 1,
1950, of their .appeal fr,omthat certain Final Decree entered in
the above styled cause on April 13, 1959, in which a part ofa
decision of the Respondent, Boa;rd of Zoning Appeals, rel~ting
to setback requirements of the Respondent, Alexandria Dairy
Products Company, Inc. was reversed.
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M. H. Burchell.

Further, pursuant to the said Rule, Respondents assign the
following errors:

1. The Court erred as a matter of law and fact in holding
upon the evidence that there was no extraordinary or ex-
ceptional situation as required by the City Zoning La,,:,s,upon

which to base the granting of a variance.
pa.ge 27 ~ 2. The Court eued as a matt-erof law in sllb-

stituting its discretion for that of the Board of
Zoning Appeals and in a matter of fact in finding that the
Board's action was not opell to a fair difference of opinion.
3. The Court erred as a matter of law in reversing a. part

of the decision of the Board of Zoning' Appeals since, as is
shown by the evidence, the decision of the Board of Zoriing
Appeals was not contra.ryto law nor arbitrary nor did it
constitute an abuse of discretion on the part of the Board.
4. The Court erred as a matter 'of law in reversing a part

of the decision of the Board of Zoning Appeals since, as is
shown by the evidence, no useful purpose will be served by a
strict adlierence to the terms of the Zoning law as it bears
upon side yard setback requirements in this .case.
5. The Court erred as a matter of law and fact in holding

upon the evidence that there existed no clearly demonstrable
hardship, as required by the City Zoning Laws, upon which to
base the granting of a variance.

ELDRIDGE K. HAYES
Attorpey for Respondent.

GEORGE M. GIAMMITTORIO
Attorney for Respondent.

• • • • •

page 22 r By Mr. Bryan:
Q. I want to call Mr. Burchell as an adverse wit-

ness.

M. H. BURCHELL,
a witness of lawful age, being first duly sworn, testified as
follows:

By Mr. Bryan:
Q. ",Villyou state your full name, please, sir ~
A. My name is M. M. Burchell.
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M. H. Burchell ..

Q. What is your connection with the Alexandria Dairy~
A. I am President ..
Q. The Dairy owns, does it not, a lot shown on this map

which has been stipulated in evidence as 6, 7,' 8, 9, lOB and
lOA?
A. Yes, sir.
Q. When, approximately, were those lots acquired by you ~
A. The last one, the Wright property, was acquired in 1947,

in September.
Q. Which was that.? ,
A. That wa:sthe one we are talking about right nmv.
Q. 10A~
A. That is right.
Q. Wasn't lOB acquired shortly thereafter? .Wasn't it ac-

quired in 1949 from Mr. Rinky ~
A. I think it was before that.
Q. But you do own all those properties?
A. Yes, sir.

Q. When you bought. the, lots on Pitts Street,
pa.ge 23 ~ they were improved, were' they not? They had

buildings on some of them?
A. We had eight. or nine pieces of property there on the

west side of Pitt Street, altogether ..
Q. And you tore down all of them?
A. Yes, sir.
Q. And Lot #10 is owned by a man named Andronovich?
A. I don't know.
Q. Rave you ever tried to buy that property ~
A. No, it has been offered to me, but I never wanted to buy

it, except for a turn around arrangement.
Q. When you speak of a turn around a.rrangement what ar-

rangement are you talking about, and describe it-don't just
point it out.
A. The arrangement in the. rear of the Dairy on the west

side, Pitt Street. That whole area, the way it sits, with turning
around, with trucks and tractor-trailers. Until we have a
re,ceiving room for tanks-and some of those tanks are 4501'
50 feet long. .
Q. And your location is Lot #3?
, A. That is our main building.
Q. Where else in this block are there any other buildings of

yours~
" A. There are no other buildings except adjacent to this
building; we. are talking- about. .

Q. Point out the location of that on the map.
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M. H. Burchell.

A. 1don't know if I can. There is a garage there which is
all connected to the same building.

Q. What lot is that on~
page 24 ~ A. I couldn't tell you.

Q. About what lot is that on~
A. I wouldn't be able:to tell you because I don't understand

this thing.
, .'

Mr. Giammittorio:' Do you know, Albert, what lot it is on T
Mr. Bryan: No, I am trying to find out.

Q. If I told you lOA was the lot you proposed to build the
building' here in question, that is this lot here~
A. Yes, sir. '
Q. 'Lot #15 belongs to the Neals and #10 and #16 to Mrs.

Fowler. Where would that building be?
A. .Right here.
Q. Where is the brick shack1
A. .Right in here.
Q. It was already there 1
A. Yes, it was already there, and we never tore it down.

We wanted to tear it down.
Q. It doesn't show on these photogra.phs.
A. No, because this is Colonel Neal's wall. This is Mrs.

Fowler's property here.
Q. This shack is on this lot here?
A. It isn't a shack. It is a brick building. This is part of it

right here.
Q. Part is shown, then, on this photograph which has been

introduced which also shows Colonel Neal's wall,
page 25 ~ which shows in the lefthand corner the brick struc-

ture in which you pile milk crates, and that is the
building you are talking about ~
A. That is right.
Q. SO other than that building and your main building on

Lot #3, are there any other buildings, of your ownership,
in this block? .
A. No, sir. .
Q. And the turn around area 'we talked about here, encom-

passes what area shown on this map ~
A. It encompasses the area to the south of the m;ain build-

ing. .
Q. It goes to the southern extremity of.Jourownership~
A. Yes, sir.

I
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M. H. Burchell .

page 27 ~

•

•
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•
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•

•

•

•

•
Q. When did you decide you wanted to put up a building on

this property you bought in 1947~
A. We have been contemplating putting up a building for

quite some time, but we n"evergot around to it until recently.
Q. Who drew the plans for you~
A. Mr. Bill Saunders.
Q. This building is 27' x 50', isn't iU
A. 27' x 60', I think it is.
Q. Is that the size you decided you wanted, or did you de-

cide upon that size after you realized it could fit
page 28 ~ into that little 27' width ~

A. We wanted to use that "for some time. In
fact, we used to store bottles there, but the bottles now are in
paper containers. Now when we store out theTe anywhere,
the paper containers are all over the yaTd, and it makes quite
a problem.

Q. The size of the building, 27' x 60', is that the size build-
ing"you needed, or did the alley dictate the size you needed~
A. I wouldn't say that. "Vben we put up the building, we

wanted to use it for dry storage, and that would be fl'l.rbetter
than bottles l'l.ndcases lying in the yard.
Q. You decided you needed a building, and you decided you

would put it in this location because it"utilizes this space ~
A. Not exactly. If we put it elsewheTe it "would interfere

with the trucks coming in with the mille
Q. And you block that alley sometimes coming in with your

tanks~
A. ,Ve did not have an alley. There was no alley there.
Q. It is more convenient to put the building in that corned
A. I don't say it is more convenient, but that is where we

want to put it.
Q. But you want to put it there ~
A. We could put it on King Street, but it wouldn't answer

the purpose.
Q. On your property.
A. We couldn't put it anywheTe else. It would interfere

with traffic.
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M. H. Burchell .

page 32 r
•

•

•

• •

•

•

•

•

Q. How was this land zoned when you bought it?
A. When I bought it fifteen or twenty years ago, if I ,re-

~member correctly, it was' residence, and it has been zoned
commercial .since that time.
Q. It wasn't all zoned commercial, was iH
A. One particular piece wasn't zoned commercial 'until

recently.
Q. But you knew it wasn't zoned, didn't you~
A. No, I did not.
Q. Have you ever had to request the City or any board of

the City, either personally or otherwise, on any property
have. you requested variances for any building before ~
A. No, sir.
Q. That was never done of any building~
A. Yes, we did it on some building, but on our own prop-

erty.
Q. Y.ougot a building permit ~
A. Yes, of course, I had to do that.

Q. Have you ever been interested in any zon~ng~
page 33r A. Yes.

Q. This also was zoned residential when you
first bought it ~
A. Yes, twenty years ago.
Q. How about \vhat you say now is not an alley, south of

that area ~
A. That piece of ground we bought from Mr. \l\Tright ll1

1947.
Q. That was zoned residential ~
A. That was zoned residential.
Q. And then the City came along and zoned part of it com-

mercial ~
. A. Yes, that one particular piece.
Q. That little strip of 20 feet, or about 20 feet ~
A. That is right.
Q. When you applied for this permit and it was mistakenly

issued to you, when was the permit issued ~
A. I have the permit here. I don't remember the exact

date, but I have it here.
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M. H. Burchell.

,'(The permit Was handed to the witness.)

A. December 11th.
Q. That was a Friday, wasn't it,
A. I wouldn't know. I think so.
Q. It was a Friday, though'
A. I don't know. December 11th is all I know. I will look

it up for you.
Q. And your workman started work the following Sunday'
A. On Sunday, he started digging the foundation. ....

Mr. Hayes: I object to the phrasing of that
page 34 ~ question. Were these your wo.rkmen, Mr. BurlChel~'

A. The contractor.
Q. You got the permit'
A. No, he got the permit.
Q. Were you with him'
A. No, sir.
Q. Had you known at the time you got the permit, or had

you known prior to th~ time you a.pplied for the pel'lllltit, or
your contra.ctor, that th~re was a requirement of the City
that your setback from the Fowler land was five feet and the
setback from the Neal land was 7lh feet, would you have been
willing to set them back that way'
A. I don't think so. '
Q. Would you have put the building elsewhere'
A. No, sir.
Q. What would you have done'
A. I wouldn't have put it up. ~ don't have allY place else

to put it .
. Q. You don't contend this lot is l;lxceptionally narrow or
exceptionally shallow'
A. I don't contend anything. I don 'tknow if you call 27

feet narrow or not.
Q. Do you think this is exceptionally narrow loU
A. This is thirty feet wide, all told. I don't think thirty feet

is narrow. The land itself is about thirty feet.
Q. SO it is not an exceptionally narrow lot?

page 35 ~ A. I don't think so.
Q. Now is it exceptionally shallow~ The ground

is flaU
A. Yes, sir.
Q. SO there are no excep~ional topograpllical conditions.
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M. H. Burchell.

What dQYQUcontend is YQurexceptiQn.alcircumstances? YQU
are supposed to abide by the law. .

Mr. Hayes: I object. Abiding by the law is what he is
trying tQdQ.

Q. Well, abiding by nQrmal law, withQut seeking variance
frQm the law.
A. \iVhen we bQught it in 1947, we didn't knQw what we

WQulddQ abQut it. We used it fQr stQrage up tQ nQw. We
didn't give nQmind tQ it. Five feet wQuldn't dQMrs. Fowler
'OranybQdy else any gOQd.
Q. YQUcQuldn't use that land ~
A. NQbQdyCQulduse it.
Q. NQbQdycan use any setback land?
A. I dQn't think SQ.
Q. NQtbeing able to use any land in front 'Ofa setback, you

dQn't consider that confiscation?

Mr. Hayes: I object. That has not been established. You
can use it for storage. That is exactly what the applicant
wa,nts-to CQverit ove'f.

Q. Could YQUuse it for a building.
A. I could use five feet 'Or7ljz feet very well. It WQuldbe

very small, though.
Q. DQyou feel, then, not being able to use that

page 36 r five feet and the other 71,.1z feet would be confisca-
tion, nQt being able tQ use it fO!'building?

A. I think it would be a detriment tQ the CQmpanyto have
tQ thrQw away that m~h ground. I am nQt throwing it away,
but. I can't use it. It is the same thing.
Q. But had you known you were required to set back from

the Fowler prQperty five feet and the Neal prope,rty71;2 feet,
what would you have done?
A. I would have applied for the permit and WQuldalso have

g-oneto the Zoning Board and had it rezQned for the variance,
just like we did when we found out we were wrong.
Q. Let me ask this again. What extraordinary or excep-

tional situatiQn dQ you contend entitles you nQt to have to
abide by the necessary setback?
A. I dQn't cQntend we want tQ break any laws 'Ofany kind

at any time. I have been here twenty-nine years. I have
not had a fight with anybody about laws at any time. We are
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M. H. Burchell.

a,skingfar these variances here So'we can utilize the praperty
~Te baught there, and we will nat hurt anybady.
Q. Yau wan't hurt Mrs. Fawler 0'1' Calanel NeaH Is that

what yau mean 7
A. Yes. I dan't think it will hurt Calanel Neal. ,TVe are

going back 7% feet and nat gaing higher than this wall. And
I had in mind I will wark aut 'samething suitable with Calanel
Neal that will nat hurt him at all.

Q. But the basis far yaur applicatian, under ex-
page 37 r ceptianal circumstanc~s, is that it really isn't gaing

to' bather Mrs. Fawler 0'1' Calanel Neal if yau build
up to' the lat 7
A. I dan't think it wauld hurt them, at all. In Mrs. Faw-

ler's case, I think this gaad brick wall wauld he a benefit to'
her propeTty. Maybe she daesn't think So',but I dO'.
Q. But I ask yau again. 'What extraardinary 0'1' eXlceptional

situatian dO'yau feel canfrants yau and 'warrants a variance
fram the narmal applicatian af the zaning ordinance 7
A. I make the same answer as a 'while agO'. vVewauld like

to' utilize the praperty, put in the building and use it to' ad-
vantage. It is nO'advantage to' anybady if we have to' give
up 7V2 feet an ane side and 5 feet on the ather side.
Q. It is mare ecanamical to' put it there than anywhere

else7
A. I wauldn't say that. I said that is where we 'want it.

I dan't think ,ve cauld put it elsewhere. .
Q. Yau cauld put it there if yau camply with the zaning

setback Yau wauldn't have any trouble then.
A. There are lats of things yau have to' dO'.
Q. But yau feel if campl}Tingwith the zaning .ardilianre,

yau wauld get a bigger building, then narmally yau would be
able to' get a variance'
A. I dan't knaw.
Q. But is there anything abaut that setback that makes it

any mare af a hardship to' yau than any other cammercial
propeTty wauld be to' anyane else~
A. I didn't say that.

page 38 ~ M.r. Hayes: Iabjed to' that question. I dan't
think he is qualified to' answer that questian.

Judge: As I understand it, ane af the reasans Mr. Burchell
requested the Baard of Zaning Appeals to' grant a variance
was because of the exceptianal circumstances here.
Mr. Hayes: That is carrect, the exceptional circumstances

in this area, and cases paint aut the pasitian of the applicant

•
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should be unique,. but what he is asking is, in light of. the
zoning laws of the City of Alexandria, how he differs from
anyone else, and I don't think he is qualified. to answer. I
think, to answer the question, you would have to set up the
circumstances, pointing out how the property is to be put to
available of space. Then you would be asking him technical
zoning information which he is not familiar with and not able
to pass on.

Q. As he says, he doesn't think that is unique.

Judge: I have forgotten what the question is.

(The stenographer read back the question.)

Judge: I overrule the objection.

Q. So, under the circumstances, as an owner of commercial.
or industrial land abutting a residential zone, and being re-
quired to abide by the setback of th.e residential zone, is that
any different from any other comme-rcial or industrial land
which abuts residential land, and therefore you must abide
by it~
. A. Mr. Bryan, I am not aski,ng £01' any more than anybody

else would have asked for. These cases have come
page 39 r up before, and have been gr~nted, many cases.

Maybe many have been turned down.
Q. I am asking, isn't it true every comnleTcialor industrial

land owner who abuts residential land is denied use for
building purposes of that land next to the residential area,
unless he gets a variance ~ . .
A. I :can't answer that This is the first case I have had

anything to do with.' ,
Q. Are you saying yours is different f~om the others ~
A. No, I didn't say mine was different 'from the others.
Q. But you did say every commercial 'Or industrial land

owner who abuts residential property ought to be able to
build up to the line ~ .
A. l would say circumstances alter all cases.
Q. I have no further questions.

Mr. Giammittorio: No questions, Your Honor.

Mr. Bryan: Mr. Kenny Its an adverse witness, please.
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FRANK KENNY, .
a witness Qf lawful age, being first duly SWQrn, testified as
fQllQws:

By Mr. Bryan: . .
Q. State YoOurfull name, please.
A. Francis S. Kenny. ..
Q..Are YQUemplQyed by the City Qf Alexandria?
A. Yes, ZQning Ad:m.inistratQr lOf the City Qf Alexandria.

Q. DQ there CQmetOoYQur QfficeapplicatiQns fOol'
page 40 }-building permits ~

A. All permits are cleared thrQugh QUI'QfficefoOr
cQmpliance with the zQning regulatiQns.

Q. And YQUexamine them tOosee if thezQning is prQper
fOol'the building applied for?
A. That is CQrrect..
Q. And YQUalsQ examine them tOosee if the setback is cOI'-

rect for the zoOningapplied fQr?
A. That WQuld be part Qf the zQning examinatiQn.
Q. This building permitcoOme thrQugh YoOurQffice?
A. It did ..
Q. V\Tas it examined fQr these things?
A. NQt cQmpletely. I

Q. Was it apprQved by YQur Qffice?
A. NQ, it was errQneQUs..
Q. 'iVhat was in errQr?
A. It did nQt take intQ considera.tiQn the abutting ZQnes

and the setbacks fQr the abutting ZoOnes.
Q'. What are those setbacks? .
A. The setback woOuldbe five feet fQr the side yard and a

1-2 ratiQ fOol'the rear yard, which in this particular building
WQuld be 7% feet.

Q. But at tllat time, assume, even that ~a,riance Qr that
setback, assumes the land was entirely zQned I-I, wasn't
it?
A. Which land? .

Q'. The lOotlOA.
page 41}- A. Yes, they did assume that LoOtlOA was light

industrial.
Q. And the sQuthern poOrtiQnQf LOotlOA was zQned RM,

was it nQt? .
. A. That is correct.
Q. F'rQm the nQ'rth line oOfLOot #10 SQuth?
A. That is correct.
Q. What WQuld the setback be if the zQning had remained

the same and ha.dn't been cha.nged? .
A. The setback WQuld be the same, .basedOon the lOotline.
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However, in this case the setbalCkwould have to have been
determined from the existence of the zone line. That sounds
ambiguous, but the fact that there was an abutting zone and
a portion of this property could not then have been used for
industrial purposes.
Q. SO when the building permit was issued, bearing ap-

proval of your office, it was issued erroneously for two rea-
sons. There were two things Mr. Burchell and the dairy
didn't comply with?
A. That is correct.
Q. In the first place the zoning was still RM, and he was

putting a commercial building in an RM zone?
A. That is correct.
Q. And second, he ,vas building to the lotline without first

having obtained a variance or waiver?
A. He wasn't maintaining the required setback.
Q. Does December 11th agree "\vith your office reeords?
A. The particular approved permit was part ,of the record

that was turned in to the Court.
page 42 ~ Q. You don't know of your independent recollec-

tion?
A. No, I don't, but the building plan itself is part of the

record. This approval is dated December 11th.
Q. That is Thursday, is it not, or do you know that? But
it was issued December 11th?
A. Yes, sir.
Q. But it doesn't state the time of the day?
A. No, it doe,s not.
Q. Was your officesubsequently contacted to indicate there

was a violation of the ordinance?
A. I believe we were contacted the' following Monday.
Q. 'What action did your office take?
A. We advised the applicant that the permit had been is-

sued in error. At the same time, we advised the building
inspeetor that the approval was not valid.
Q. What then happened as far as your officewas concerned?

""Vasthere any application filed with your office?
A. An a.pplication was then filed with our office for a

variance to pe,rmit construction of the building on the lot-
lines.
Q. And a hearing ,vas held on that in .January?
A. That is correct.
Q. And through error or in some way, the fact that an

extension of the zone was ~oing to be requested at that hear-
ing was not advertised'
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A. It wasn't advertised.
Q. Nor was it discussed at the hearing?

page 43 ~ A. To my knowledge, it wasn't discussed.
Q. But the Board did extend that lot at the Jan-

uary 13th hearing to the south end of Lot # lOA?
A. That is correct.
Q. So'the result ,was that the entire Lot #10A was then

zoned I-H
A. Yes, that is correct.
Q. And that was approved and they had another hearing

and that was advertised 7
A. That is correct.
Q. Have y'Ouexamined the transcript 'Of the testimony'~
A. I have. '
Q. Does it fairly represent what went on at the hea;ring~
A. It is a stenographic report of the hearing. As I re-

member, it does represent what went on at the hearing.
Q. Wa.s there any evidence other than what went on at tl~e

meeting?
A. During the open session, no. During the executive

session, the Board did goOinto other things.
Q. That is not reported? .
A. That is not reported as' part, of the public hearing .

• • • • •
Q. And as far as storage is concerned, he could

page 44 ~ use all the entire lot faT that, could he n'Ot?
A. The storage for .1ight industrial usage, or

any light industrial usage, with the exception 'Ofcertain speci-
fied uses, is required to be in a completely encl'Osedbuilding.
Q. And if he uses the 'Openpart f.or storage, what conditions

would he have to meet?
A. He would have to provide an eight-foot high masonry

wall around the praperty.
Q. Had he done that?
A. ToOmy knowledge, the only walls abutting the property

are the two walls" Colonel Neal's and the wall next to Lot
#10.
Q. There is no wall on his line, and Lot 10C, the Fowler

property?
A. No, sir.
Q. Are you generally familiar with that block, or have you

become familiar with it? .' .
A. Yes. . ,
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Q. Is there an alley' through there ~ ,
A. There is an opening through to St. Asaph Street, and the

open area continues through to Pitt Street.
Q. SOnothing blocks free pasE;agefrom Pitt Street to St.'

Asaph Street, where there is an alley shown on this plot ~
A. The,re is nothing to black it, no.
Q. And no part of that alley has ever been closed or va-

cated, to your knowledge~
A. Not to my kno,vledge, no.

page 45 ~ Q. 'Vould you have a record in your office~
A. We don't always get all the records on

closings.
Q. Do you know what the zoning of Lot #lOA, lOB, 6, 7,

8 and 9 was in 1947~ '
A. By reference to zoning ma.ps, yes.
Q. What wa,sit?
A. Under the' zoning maps for that time, it was C-1 resi-

dential
Q. Do you know what that is comparable to now~
A. ,Ve don't have anything exactly comparable, but it

would be fairly clo~e to an RB apartment type dwelling.
Q. But it was residential in 1947~
A. It was residential in 1947.
Q. Do you know.when that zoning became industrial ~
A. December 28, 1951:
Q. That was the third revised zoning~
A. The third zoning map.
Q. That is all I have.

By Mr. Hayes:
Q. Mr. Kenny, had the Board, at the time of this hearing

for which we have a transcript here, heard evidence ,relative
to the request of the Alexandria Dairy for the variance that
was subsequently granted ~
A. Yes, they did, at the earlier hearing.
Q. Had they viewed the. scene on one or more ocCasi0118

prior to this hearing ~
A. At least twice, probably tIlree times before

page 46 r this particular hearing, and it was viewed again on
this date. '

Q. That is all I have.

By Mr. Bryan:
Q. The Board changed its mem~ership between hearings?

Is that right ~
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A. On February 1st, l\rfr. Holland was appointed to replace
Mr. Duncan.
Q. SOhe had not heard the testimony that had taken place

in the Janua:ry hearing ~ .
A. That is correct.

By Mr. Hayes:
Q. How many hearings were there prior to Mr. Holland's

appointment, pertaining to this application1
A. I believe there was only one hearing .
. Q. Vverethere any viewings subsequent to his appointment 1
. A. Yes, the property was viewed on the date of this hear-
mg.

Mr. Bryan: Mr. Kenny may be excused ins.ofar as I am
concerned.

Mr. Bryan: Call Mr. Lopatin as an adverse witness.

BURT LOPATIN,
a witness of lawful age, being first duly sworn, testified as
follows:. .

By Mr. Bryan:
Q. State your full name, please, sir.
A. Burt Lopatin.
Q. Are you a member of the Board of Zoning Appeals of

the City of Alexandria ~
A. I am, sir.

page 47 r Q. In what capacity do you serve ~
A. I am the Chairman.

Q. Were you the Chairman at the hearing on February 24,
1959, which is the latest hearing ~ .
A. Yes, sir.
Q. Have you read the transcript ~
A. I have, sir. €
Q. Of the public part6f that hearing~
A. I did, sir.

page 48 r.
•

•

•

•

•

•

•

•

•
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Q. But when he is 'correcting a bad situation; and you made
reference to the health aspect, what did you have reference
t01
A. Property storage of unsightly bottles and other things

laying over and exposed.
Q. SOunsightly storage of bottles and things on Mr. Bur-

chell's 'Ownproperty was one hardship you took into con~
sideration, is that it 1
A. We not only took that into consideration. We took into

consideration how it affected. the other pieces of property,
all the property.

page 49 r
•

•

•

•

•

•

•

•

•

•

A. The problem of safety is the first thing we discuss.
Q. Tllat is of prime importance 1

. A. That is of prime importance, and we contend, on what
might be a haTdship variance, we don't take into consi.deration
the application. We take into consideration how the variance
would affect the people in the block, not only Mr. Burchell,
but also the otheT people in the block.
Q. SO your prime and first consideration is public safety1
A. Yes, sir.

page 53 r

•

•

•

•

•

.'
•

•

•

•
Q. Did you have any evidence at all before you or before

the Board as to the circumstances under which Mr. Burchell
acquired this property 1
A. No, sir.

page 57}

•

•

•

•

•

•

• •
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,

Judge: Are we willing to agree no part of Section 35-68 (b)
was. considered except the parts of it that were in the trans-
cript?

Mr. Hayes: Are you willing toO go along with
page 58 ~ that Mr. Giammittorio?

Mr. Giammittorio: Yes, that was definitely the
conclusion of the Board.

• • • • •

Mr. Bryan: Am I to understand it is considered by the
Board and Mr. Burchell that there is no question of narrow-
ness of this pieee of property, and no topographical" ques-
tion~
Mr. Hayes: That is correct.
Mr. Bryan: On what portion is the contention based?
Mr. Hayes: Down at the bottom. ,
Mr. Bryan: I would like this to be part of the record,

that the reason for the decision 'Of the Board under Section
35-68 (h) is the same as given on Page 26 of the transcript,
"whichis. the existence of an exceptional situation whereby
the strict application of the terms of the ordinance creating
these requirements would unreasonably restrict the use of the
property by the applicant, and that the granting 'Of this varia-
tion will alleviate a clearly demonstrable hardship appraach-
ing confiscation.
Mr. Hayes: Is it my understanding you want to strike all

the testimony of this witness previously as to why they
granted the variance?
Mr. Bryan: Yes.

Mr. Hayes: As far as the reasons for granting
page 59 ~ the variance, I don't think there is any question

that these are the reasons. I don't think it is fair
to have the other members of the Board state all the things
they take into consideration. As far as this Board is con-
cerned, those are the reasons .
.Judge: This is a new case to me. I think this is the first

time they have been up here under this section, but some-
where. there has to be guidance to the Board of Zoning An-
peals as to when they can and cannot grant variances. Ts
that the whole law, or this section of the Code? Zoning and
Variances, are different propositions?
Mr. Hayes: There are policies of 7oning'that apnlv nnn not

all reduced to writing ih this particular instance. That is not
part of the hardship, part of the exceptional circumstances.. . .
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These w'Ordscan't be put in battles and made the sale basis
'Ofthis thing. They have ta relate ta all the general rules of
this law.
Mr.. Bryan: I think Mr. Hayes seeks ta impart caunsel

pawers ta the B'Oard 'Of Zaning Appeals. I dan't think Sec-
tian 35-68 (h) allaws him ta ga aver this. It puts quite a
hardship an the abutting ,awIl-erta have ta be familiar with all
thase items. The statute is pretty clear as ta when it can
be granted and when it can't be.
Mr. Hayes: I have cases, granting 'Of hardship cases, when

yau can goOin and say yes or na. Haw da yau determine
hardship 1
Judge: Are yau arguing the case naw1
M,r.Bryan: I wauld like ta questian Mr. Lapatin an their

decisian an the part 'Of the Baard as tathe reasan given under
Sectian 35-68 (b).
Judge: It is 10 after' 'One. Da yau want ta ga an 'Or ga ta

lunch1
page 59a r Mr. Hayes: All I want ta paint aut is, as far as

Sectian 35-68 (b) is cancerned, it is things under
that sectian that they base theirapinian 'On. As far as the
reeard is cancerned, unless Mr. Lapatin has samething else
in mind, I think it wauld be best ta restrict the questianing
t'Othase specific things.
Judge: .What da yau base that an 1
Mr. Hayes: Page 26.

page 63 r
• • • • •

. Q. Mr. Lapatin, this .part 'Of the tmnscript beginning' an
page 26 is a summary, is it nat, 'Ofwhat has gane an befare
the Baard1

(Off-the-'recard. The transcript ,vas handed ta Mi'.
Lapatin.)

Q. This page 26 and 27, wha prepared thase pages and the
fallawing 'Ones1

(Na answer).

Q. Wha prepared the statement cantainedan pages 26 and
271 ~Vere they dictated ta the stenographer 1
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A. She took a record of the proceeding, and in ,somethings
where we wanted to have some consideration, we talked over
certain matters, too.

Q. But this ,page 26 and 27 was handed to her already writ-
ten up, wasn't it?
A. I believe it was, although the first I came of it was when

it was delivered to me.
Q. Who delivered it to you? .
A.. The stenographer.
Q. I am talking about who delivered the paper from which

the paper was copied for pages 26 and 27?
A. It was never delivered to her.

Q. How did she get it?
pa.ge64 ~ A. She took down the record.

Q. Do you mean to say you dictated it to her?
A. No, ,sir. It was a decision.
Q. Who wrote it up?
A. It was written up in conformity with our secretary and

the secretary of the Zoning Administrator.
Q. Mr. Fannon prepared it?
A. No, sir~
Q. Mr. Kenney prepared it, then?
A. I can't say how it was finally arrived at, but it was

finally arrived at by both our officeand Mr. Fannon in Execu-
tive Session, and if I am not mistaken, for points of law,
Mr. Hayes was present.

Q. Did he prepare this 26 and 27?
A.. No. He asked questions of it.
~. This doesn't purport to be any general question.
A. It is a statement of the Board.
Q. How did the stenographer get to take it down?
A. No. She took it down, and read to us what she had

taken down, and we omitted certain phrases. The legality of
it was then sent to Mr; Hayes.

Q. This doesn't seem to be quoted. This is her decision
which she included in the stenographer's report? How did
she get your decision?

A. She got our decision by listening and de-
page 65 ~ ciphering and reading it. '.

Q. How did she get your decision? Who wrote
it down?
A. The stenographer came up with a rough draft of it. and

then we-
Q. (Interrupting) A rough draft of what?
A. Of oUr deliberations.
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Q. Did the stenographer compose what is on pages 26 aI!d
271
A. No, sir.
Q. Then who composed it? It purports to be your decision.
A. Yes, sir.
Q. It reports your views?
A. Yes, sir.
'Q. And all' the views of the Board, except Mr. Fannon?
A. That is correct.
Q. Then, who prepared itT Somebody must have written it

down to give to the stenographer.
A. I think Mr. Fannon -read the decision after we had

decided on it.
Q. He read the decision?
A. Yes, sir. ,
Q. And what was it r,ead from?
A. From the results of the deliberations of the 'Board.
Q. Who reduced it to writ,ing and gave it to the steno-

grapher?

Mr. Giammittorio: If you know. We will be here all day,
Your Honor. I think this is ridiculous. '

page 66 ~ Judge:. I don't think it is ridiculous. He is
,asking who gave it to the stenographer. He may

know, or he may not know. It seems to be a simple question.
Who reduced this to writing and gave it to the stenographer?
Mr. Bryan: I am going to object to Mr. Giammittorio

giving him the answer. The Court has already -ruled on ob-
jections. '
Judge: I overrule the objection.

Q. Who handed this to the stenographer, or who reduced the
decision to writing? .
A. Mr. Kenney, and there were three people who reduced it

to writing. There were'two people concerned in it. Mr. Ken-
ney, plus our own secretary, Mr. Fannon, and then it was
given to us for proofreading.
Q. Who was the third person?
A. The third person?
Q. You said there were three people who reduced it. Was

it Mr. Hayes?
A. No, sir.
Q. Was it the stenographer?
A. Yes, sir.
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Mr. GiammittO'riO': I O'bject agaiJn O'nthis basis. It is im-
material whO'tO'O'kthis dO'wn O'n paper. That is like asking
the Judge whether the Clerk wrO'te a dereisiO'nor whether he
wrO'te a decisiO'n. It is their decisiO'n, and I think to' waste

fifteen minutes to' half an hO'ur is an impO'sitiO'n
page 67 ~ O'nanybO'dy',s time.

Mr. Bryan: I dO'n't want to' waste time.
Mr. GiammittO'riO': What difference wO'uld it make if it

were J O'hnDO'e's decisiO'nf .
. Mr. Bryan: I wO'uld like to' knO'wwhO'prepiued it.
Mr. GiammittO'riO': He has been trying to' tellyO'u it is a

cO'mbinatiO'n'O'f the ZO'ning AdministratO'r, the BO'ard, and
the secretary. In fact, it is their decisiO'n.

Q. Was this handed to' yO'u as representing that this was
what the stenO'grapher, Mr. FannO'n and Mr. Kenne3T came up
withf
A. ,NO', sir.
Q. HO'wdid YO'Uvote O'nit f
A. I called an Executive SessiO'n. There were present mem-

bers O'fthe BO'ard O'fDirectO'rs. As Chairman, I asked fO'r a
decisiO'n O'n the questiO'n. :'\iVhenit came to' the decisiO'n, we
adopted it. It was SO'given to' the secretary to' be put in QUI'
minutes. .
Q. The vO'ting seems to' have taken place priO'r to' the cO'PY

O'f the decisiO'n being put intO' the recO'rd, and I wO'nder if
it is O'ut O'fplace, 0'1' by whO'se authO'rity it was added, 0'1' by
whO'se authority it was adO'pted. There is nO'thing in the
recO'rd that indicates that this was adO'pted as the decisiO'n.
AccO'rding to' this, it was never vO'ted O'n.
A. If yO'uwill detect Mr. F'annO'n's recO'rds, yO'uwill find it

was adO'pted by the BO'ard O'fZO'ning Appeals, and
page 68 r Mr. Kenney will knO'w because we tell every ap-

plicant, "If yO'u want to' knO'w the decisiO'n, call
-Mr. Kenney."

Q. Was Mr. Kenney in the meeting f
A. Yes, sir.
Q. :,\'Tas anyO'ne else present except Mr. Kenney, MI'.

FannO'n and Mrs. ThO'mpson f
A. Yes, Mr. Hayes.
Q. :'\iVhO'said that this was to' be vO'ted O'n'
A. If I am nO't mistaken, :Mr. Jim DO'uglas prO'posed the

mO'tiO'n. .'
Q. This is O'npage 22 and 23. YO'Umight check with that.
A. It was secO'nded by O'ne O'f the O'ther membersO'f the
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Board and then voted on. That is our usual procedure. All
'Ofthem have a right to vote for Dr against.
Q. Isn't it true on page 23 and 24 there is read to the Board

what the action was that was taken on J anua,ry 13th, and on
page 25 Mr. Douglas again moved that the 1-1 light industrial
zone be extended to the south line of lot lOA. You called
far a vote. It was seconded. Mr. Douglas said, "With re-
gard to the request for a VariaJICe,I submit the motion made
at the previous meeting again for this particular meeting
with identical phraseology." Mr. Holland seconded that.
You called for the question. E.veryone voted "aye," but Mr.
Fannon, he voted "Nay." On the next page is this statement.

Then, on the last page Mr. Holland moved, and
page 69 r Mr. Douglas 'seconded, that the resume of reasons

stated by the Board be incarporated in the minutes,
in that it represents a portion of the discussions contained
in the Executive Session.
A. Mr~Bryan, having a new member on the Board, having

a new member of the Board, we certainly had to acquaint him
with what had been done. We did not tell Mr. Holland how to
vote, but we did acquaint him with what went on at the prev-
ious meeting.
Q. Do you mean your recollection of 'what went on at prev-

ious meetings ~ .
A. Yes, because as a matter of fact, those were taken down

and the voting at that time was also taken by Mr. Fannon,
and at that time, all the 13th of January, it was a unanimous
decision, including the previous Chairman, who is not here
nO"T.
Q. And this resume was prepared by Mr. Kenney, Mr.

Fannon and Mrs. Thompson~
A. No. It was prepared by all of us. ,Ve got together, all

of us, and gave our opinion.s, and it was co-related into one
statement.
Q. And in that resume you say the Board based'its opinion

on the existence of an excepti'onal situation. What excep-
tional situation~'
A. The exceptional situation was that, after viewing' the

praperty and citing of the deliberations of the
page 70 r Board, and what had been presented to base ''Our

decisions on, primarily ,Ve used the case similar
in a block, in one block, before. At that. time. there was a case
of Dwyer Plumbing Oompany. We had an identical situation,
an abutting zone. Finally, it was agreed we would make it
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three feet instead of seven and a half feet. The argument was
identical.
Q. Let me interrupt.

Mr. Giammittorio: No. Let him finish.

A. After we finished, we found out there was a 'horrible
mess behind that wall, that eveqrbody was using it, that people
were throwing away bottles, papers and everything, and we
found out the people would have been better off because there
there was no way of getting the smell and odor out when
when you leave a little small area in. We are conscious of
that. .When asked to make a decision, we asked who would
be better off, the public, the appHcant, or who~
Q. ",!Ifas that worked out by agreement with the property

owner~
A. No. We made that decision.
Q. But the abutting property owners went along with you~
A. They didn't take it to Court. Let's put it that way.

Since then, they have had to wire that area up, and the trash
still accumulates in that little vacant space. ",!lfhenwe go
to look at the property we try to say the public interest has to

be served, and we feel the public interest was
page 71 ~ served.

Q. And serving of the public interest was one
of your reasons 1
A. Yes, sir, that is one.
Q. And is there evidence of confiscation1 You say" ap-

proaching confiscation."

Mr. Hayes: "Approaching confiscation" is not !Confisca-
tion.

Q. "Approaching confiscation" is unusual for a piece of
land which, like the ather case, may become acceptable for
trash and an uncared f'Orpiece 'Ofland.
A. Might I say, sir, that is the consideration that this Board

deliberated on, and one of the things which had a bearing on
the answer to your questions. That might have been one.
In checking Col. Neal's place, we spent three separate trips
in talking to Col. Neal, Mrs. Fowler and Mr. Burchell. We
thought we wanted to be fair to everybody. When we sug-
gested to Col. Neal would he be satisfied after looking at it,
depriving some people of light, we felt rather than leave an
unusual place where trash would accumulate, he should have
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no objection to anybody using that. If we went back seven
and a half feet, he would have objections to anybody using
that. We felt in that case, when Mr. Kenney told us he could
build seven and a half feet anyway, it was merely a con-
cession {)f not leaving litter underneath there. Then, we
thought we were right as far as Col. Neal was concerned, and

as far as Mrs. Fowler was concerned. We looked
page 72 r at it on the basis that here is a long strip of land.

Certainly we thought we were not depriving any-
body of the light. It is only about three feet high, but not
higher than the building would be.
Q. This wouldn't hurt Col. Neal or Mrs. Fowler?
A. That is correct. That is our basic reason for it.
Q. No further questions.

• • .. • •

FRANCIS FANNON,
a witness of lawful age, being first duly sworn, testified as
follows: .

By Mr. Bryan:
Q. Mr. Fannon, will you state your full name, please?
A. Francis H. Fannon.
Q. You are secretary of the Board of Zoning Appeals, are

you not~
A. Yes, sir.
Q. I would like to establish s{)mething at first. vVho pre-

pared this resume of the decision of the Board of Z0!1ingAp-
peals which appears on pages 26 and 27 of the transcript?
A. In just a miimte I will compare this with one I actually

prepared immediately after tJle .Tanuary 15th session. 'r
would say that what appears here represents the

page 73 r report which culminated after all five members
in the presence of Mr. Kenney, had discussed it

at. length. Then Mr. Kenney wrote this as a reflection of
what our decision was in this case.
Q. MI'. Kenney prepared this then?
A. Mr. Kenney prepared it a.t our direction and using my

original transcript of .Tanuary 15th as a basis for it. .
Q. I see. And then, when you reconvened after the rest -of

the testimony was written up, you adopted it formally? Is
thatrighU . -
A. That is right.
Q. On Mr. Holland's motion T
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.A. It was adopted as a reflection of the legal opinion of
the Board as a Board.
Q. And Mr. Kenney had reduced it to written :Dormand

then presented it to you when you reconvened and you all
adopted it? "
A. That is my understanding.
Q. Y.ouvoted against the granting of the variance, did you

not?
A. 'Yes, sir.
Q. Why?
A. Your Honor, may I ask this question?

Judge: Yes~

A. Do I have to answer that question, sir, be-
page 74 ~ cause my job as a.s a secretary is to reflect the.

opinions of the four members of the Board?

Judge: W'hy do you want Mr. Fannon to say why he
voted against it? ,
Mr. Bryan: I want to show that if he so felt whether or

not there was any hardship.
Judge: I would ask that question. I wouldn't ask why he

voted against it. Somebody on a Board like this goes into all
the facts, and if the vote is yes or no, why they voted that
way is not necessary to go into.

Q. Did you feel it 'was a hardship case within the meaning
of that ordinance? \\Then I say ordinance I have reference
to 68-bof Title 4.
A. I didn't'vote for it because I didn't think it was a

demonstrable hardship approaching cOnllscation.
Q. Did you feel that this was a situation common to all

commercial landowners or industrial land o\vne1'Swho abut
residential properties? I mean Mr. Bur,chell's situation ~
Q. Would you ask that quesJion in a little different form,

Mr. Bryan, please~ .
Q. Did you feel that the situation regarding setback

which confronted Mr. Burchell and the Dairy was a situation
which also confronts nearly every commercial landowner

whoabuts residential area, as far as setback is 00n-
page 75 ~ cerned?

. A. The answer is yes, with this "but." In
most cases the needs of an applicant are r~solved at least 50
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per cent of the way so that they are in full compliance with
the Code or the zoning ordinance.
Q. And what do you mean by that, sid .
A. I mean that for many, many years people come-for

example, George's Radio Station up on the fifteen hundred
block of King Street-they have to have 30 places for auto-
mobiles. They could pos'sibly only have 19 plruces, and we
granted them and have done it for years, and years, and
years on the basis that we thought that was the best solution
to a problem in which an applicant was concerned, and the
best interest of the City was concerned.
Q. You did not feel such a hardship was in existence here?
A. My o"\vnindividual thought, which was not shared by the

other four members, was that Mr. Burchell could use 85 per
cent of his land.
Q. And still comply with the law?
A. That was my feeling.
Q. I h:;tveno further questions of Mr.F'annon.

By Mr. Hayes:
Q. MT. Fannon, was it your opinion that the application

of the Alexandria Dairy was made in good faith?

Mr. Bryan: In his opinion ? I object to that unless that
opinion is supported by evidence. ,Ve have been

page 76 r asking for opinions all along.
.Judge : What do you mean by application for

the ownership?

Q. Application, whether it was a sincere one based on good
faith.

# '

Judge: I know Mr. Fannon's answer will be yes.

Q. I will ,,,ithdraw that question then.

Judge: I think the Code says ownership must be in good
faith, doesn't it?
Mr. Hayes: Yes, Your Honor.
Mr. Giammittorio: That the propei'ty was acquired in good

faith?

Q. Was it your opinion that the property was acquired in
good faith?
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Mr. Bryan: I object to that on the grounds that it is not
relevant.
Mr. Giammittorio: You contended about an hour or so ago

that it was material.
Judge: The objection is overruled.

A. I have no doubt, not the remotest doubt, that it was
acquired in good faith.

Q. Would you consider in your decision, and reject the
premise that the terms of the ordinance would actually pro-
hibit or unreasonably restrict use of the property, in making
your decision?

A. I want to be sure I know what you are asking.
page 77 ~ Q. In making your decision, did you consider

this condition in here? Have you got 35-68(b)
there?
A. I am looking right at it.
Q. "* * * or other extraordinary or exceptional situations,

the strict application of the terms of the ordinance actually
prohibits or unreasonably restricts the use of the property."
, Would you consider that and reject that as the basis for
granting of this variance?
A. I gave consideration to that, but when people are on the

Board, they take the composite thing which induces one man
to change one way and the other man to change the other way.
I just said nay because of the way the thing impressed me.
Q. All right.

By Mr; Bryan:
Q. In answer to Mr. Hayes' question as to whetJler, I think

he said, you considered that the property was acquired in
good faith, you said you assumed that it was, did you not?
A, The lady will tell y{)u.

(The stenographer read that part back.)

Q. There was no evidence concerning that particular point,
though, offered at the hearing, was there?
A. I would like to say this. In all the years all of us h:we

been on the Board that has never ,cometo the mind
page 78 ~ of a single human being' on the Board to ask snell

a question. We' would assume a mall [:If'qllired it
in good. faith, just like attorneys practice before this Court:
we would assume a lawyer was acting' in good faith.
Q. In view of the presumption and assumption with wbieh
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you treated all these hearings, 'that question of whether he
acquired it in good faith never came up as an express' matter
to -be considered by you'
A. Mr. Bryan, you very ably presented Mrs. Fowler's

case, and you, as her attorney, you never' thought what you
in good faith ''', so you who are so vitally interested, and we
never thought, with all our years on the Board, quite
naturally didn't give consideration to it.
Q. Then neither I nor any Board member have inquired

into that situation? .
A. There was no need to inquire. It was just like inquiring

whether you as a lawyer are acting in good faith.
Q. You didn't inquire'
A. I know you are a lawyer in good faith.
Q. No further questions .

.Judge: Any furtJler questions'

(No reply).

TRUDYE FOWLER,
.a witness of lawful age, being first duly sworn,

page 79 ~ testified as follows:

By Mr. Bryan:
Q. Will you state your name, please'
A. Mrs. Trudye H. Fowler.
Q. And you are the owner, are you not, of the property at

511 Queen StreeU
A. That is right.
Q. 'Vhich consists, does it not, of lot 16 and 10C shown on

this plat which has been introduced'
A. That is correct.
Q. And part of your property abuts lot. lOA?
A. Yes, sir.
Q. And that is the lot, is it not, on whieh Mr. Burchell and

the Dairy seek to erect. their building 1
A. That is correct.
Q. And .you object,
A. I object.
Q. When did you acquire your propl'lrty?
A. In 1940.
Q. At that time, did Mr. Burchell or the Dairy own any

part south of what is shown on this plat as an alley?
A. They did not.



36 Supreme Court of Appeals of Virginia

Trudlye Fowler.

Q. Insofar as what is shown on the plat als an alley is con-
cerned, will you describe to the: Court what use, if any, you

made of that alley or that area called an alley 1
page 80 ~ A. To my knowledge there has never been any

question, even in my talks with Mr. Burchell, that
this alley existed. When I bought this property, and lived in
the property myself from 1940 to 1947, for five or sh years
the trash was picked up on the back of the alley and they went
all the way through.
Q. They went all the way through from where ~
A. From St. Asaph to Pitt Street. The lot in question was

owned by Mrs. Wright. She had a garage on that lot on a
small piece of ground adjacent thereto.
Q. When you say lot, do you mean lot lOA~
A. That is right. She had a lot that still exists III this

right-hand corner as I am facing it.
Q. The right-hand corner would be the northeast ,corner of

lot lOA~
A. That is right. And, Mrs. ",'Tright always used the alley

coming from Pitt Street until the property was sold to Mr.
Burchell, to park her car.
Q. SO that area shown on this plat as an alley. has been

used as an alley ~
A. That is true. I continued to use it as an a1lev while I .

lived on Queen Street, but Mr. Burchell would hav~' to move
all his trucks. He said one day, "Since we are always moving
this equipment to let you in, won't you please park across the

street in our loU" As long as I lived there, I
page 81 ~ continued to have parking space in Mr. Burchell's

lot.
Q. Wilen did you live there ~
A. I lived at 509-511 from 1940 until the present time.
Q. And during that time, you used that allev~
A. Yes, indeed. ",~hen I could get Mr. Burchell to move his

equipment it .vas used as an alley, yes.
Q. Did you want Mr. Burchell and the Dairy to build their

building' nve feet from this line ~
A. That is true.
Q. What useful purpose would be served insofar as vour

property is concerned by keeping this wall nve feet from
your line~
. A. I think anvbodv who understands the site in the old
section of Alexandria understands how important g'arden
area is to us, and almost all garden area is used seven mont.hs
of the year as addit.ional room in t.he house. Anybody
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knows to construct a twelve to fifteen footwall next to the
line which will house bottles constantly being used and thrown
around, and trucks backing up, and sa forth, for me to be
able to put a masanry wall up, a,nd he built his building
five feet away, there is no comparison as far as light, heat, and
so farth are concerned. As a matter of fact, there is a City
Ordinance that completely supports this argument. Just

imagine a 50-foot waIl oveTlooking a garden 12 to
page 82 ~ 15-feet high. I dan't know how anybody who could

visualize that and who understands this old sec~
.tion, it would be very clear to me. I think to have my wall
plus his wall to. cut light from the garden and air from the.
house, to say nothing of the wall and any sort of bumping,
knocking noise, is not pleasant.
Q. In additian to the unpleasantness which might be occa-

sioned by hlocking that five feet, 'can yau think of any other
need, for one reason or another~
A. I certainly can. I own the property, and expect to go

back theTewhen my children are married, and perhaps put an
addition on. There is plenty of ground toO do it which would
mean I would be coming further into the garden, and certainly
when I get my permit for addition I will not be able to build
to the property line. I will have to setback not only in a
commercial area, but aIso in a residential area.
Q. Is that necessary for afiTe lane ~
A. I think so, I certainly do.

Mr. Hayes: I think the witness is being led by the attorney
for the .plaintiff.
Judge: All right.

Q. \V"henyou first bought the property in 1940', the land
south of the alley presently owned by the Dairy was zoned
residentiaI, was it not~

A. Residential.
page 83 r Q. And it was not zoned industrial until 1951~

A. That is right.
Q. In 1940 up toO now, for instance, have there been build-

ings on part af this block sauth of the alley, and if so, where~
A. There weTeactually hauses all the way to the alley.
Q. On what lots.~
A. On all of these loOts.
Q. \V"ill yon emlmerate them~
A. There were faur. I am sure there was alsa ane on num-

. bel' 4.
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Q. Are the lots you are pointing to 6, 7, 8 and 9?
A. Yes, sir.
Q.They were torn down by the Dairy?
A. That is true.
Q. And there is abuilding on' lot 10'
A. That is cor.rect.
Q. And it is still there?
A. Yes, sir.
Q. f\.nd there are buildings on 10, 11, 16 and 17?
A. That is correct.
Q. You testified, I believe, Mrs. Fowler, you considered

• the garden almost another room in the house seven months
out of the year?
A. I think everybody in the Old Town Section does.
Q. Gould it in any way, and how do you think it would

affect the sale or rental value of this pro'perty?
page 84' r A. I think it would affect it appreciably, very

appreciably.
Q. In what way?
A. On the downgrade. I don't think there is any question

of that.
Q. I have no further questions, Your Honor.

By Mr. Giammittoria:
Q. M,r~.Fowler, the property you own and that you rent

on Queen Street, is that row or is it detached property?
A, It is free standing.
Q. The other houses along there, are they row houses or

free 'standing, £01' the most part?
A. All except two,' and the house on the corner of Pitt

Street are free standing. '
Q~You testified you bought the property in 1940, is that

right?
A. That is right.
Q. And the Dairy ope-ration was in there when you bought

your property?
A. That is true, and very small on the corner of Pitt was

one building.
Q. Is it still one bllilding1
A. Yes, sir.
Q. How many buildings are there now?
A. It is hard to tell how many buildings because there has

been an addition year after year up to the alley-
page 85 r the alley that. isn't there.

Q. Do I unders~.and then that there ]13S been a
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continuous growth of the. Dairy and rezoning of space avail-
able to the Dairy 1
A. I am sure that is true.
Q. Would you say then all the property the Dairy has is

very essential to the minimum operation 1
A. As it is to every property owner.
Q. With respect to the garden area, which you say is im-

portant to you and to the Old Towners, I want to show you
this photograph which I would like to have identified. Your
Honor, Icouldwe mark it so it would be clear in the records?

Judge: Whose exhibits are these?

Q. By stipulation, both sides, Your H9nor.

(The exhibits were marked.)

Q. Mrs. Fowler, I show you Exhibit A, and ask you if this
ramshackled half of the shed here belongs to you, and if that
is what you consider as an advantageous part of your prop-
erty?
A. This is the end of the wall which has an old garage. It

was not in such a ramshackled stage until the Dairy started
using it as an opened mechanics' shop, a;nd with all those
trucks and going back and forth in there it has become
ramshackled, and the Dairy has been using it up to this

properly.
page B6 ~ Q. Have they used it with your permission?

A. They never had my permission.
Q. Have you taken any police action to prevent it?
A. No. I never did that. As M.r. Burchell said, we wanted

to get along, and I have done everything I could do to get
along together.
Q. And was it true you did get along together until Mr.

Burchell wanted to buy this lot designated on the plat here
as lOC, and when he ref:used to buy that lot that is when the
. hostility broke out,
A. Buy my lot 1
Q. Yes.
A. My lot could not possibly have been for sale.
Q. I am asking, isn't it true you offered it for sale and

insisted the Dairy buy this lot?
A. That is very untrue.
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• • • • •

page 91 ~ Judge: 'What was this other section1
Mr. Bryan: 35-41. ,Here it is.

.. • • • •

page 92 ~ Mr. Bryan: Wording of the ordinance, 35-41,
is that the setback ratio and yard provision 'Of

the more restrictive zones applies to the less restrictive zone;
Judge: So there is a side yard of five feet on the indus-

trial lot. On which side of the industrial lot ¥

A. Isn't the other side zoned industrial property, and net
this side¥ And, deesn't it say whereever residential abuts
industrial you must make a setback¥ It is my undeTstanding
he would alsa have to set back five feet on the other side, but
he conldn't have because it is already industrial property .
. Judge: I think that is what they meant, Mrs. Fewler, but
it would have been simpler to say so.
A. That is how it was explained at all the hearings when

we were adopting this residential zone.
Judge: Looking at 35 :41 it would have to be as. Mrs.

FowleT thinks that the setback would be along the zene line.

page 94 ~

•

•

•

•

•

•

•

•

•

•
Mr. Giammittorio: I am willing to pMS that point for the

time being, but I will not concede it. I shew you Exhibit A,
and point to' this brick wall which I believe is at the north
end of the Nea1 property, which is yeur former property.
Are you familiar with that 1

A. Yes, I am.
page 95 ~ Q. It appears to be a rather impressive wall to

me. I ask you, did you build. this ¥
A. Yes, I did.
Q. Will you tell me what the height of it is?
A. It was six feet, but when Mr. -Burchell bought 'Ormade

use of the property, he excavated considerably. That f'Ounda-
ti'Onwas in the wall.
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Q. I am talking about ahove the foundation. How high is
that wall?
A. I don't luww how high it is. As you can see, Mr. Bur-

chell excavated a great deal. Somebody said today. it is three
feet lower than this ground here, but this. ground is higher.
Q. You have heard the testimony here today in this Court-

room haven't you?
,A. Yes, ,siI'.
Q~ You have heard the Board Jound it was twelve feet

from the industrial side?
A. Yes, I did.
Q. You have heard that the Board, taking that into con-

sideration, permitted the applicant to proceed to a height of
twelve feet, and then set back seven feet?
A. Yes, sir.
Q. You built this wall and it conformed with your idea of

privacy, the sun, and the light, and the health
page 96 ~ standpoint and the viewpoint of the Old Town?

, A. Yes. That was built before Mr. Burchell came
by my property.
Q. SO what you are saying, and what you said to the Board,

is that the walls will go up and, "I will -no longer be able
us use my beautiful ga:rden because the wall is up three
more feet". Is that right?
A. I don't think I have to let you put words in my mouth.
Q. You lend a lot of stress on the outdoor value ahd it was

used seven months of the year?

A. That is true.
Q. And what you are asking the Board to do is prohibit

them from going up three more feet than what you did ten
years ago?

Mr. Bryan: I object to that. She is objecting on her own
property .
•Judge: As I understood Mrs. Fowler's testimony, one of

the reasons she objeeted was because of the reason she
wanted light, air and ventilation ..

A. That is true .

.Tudgoe: Mr. Giammit'torio has just examined Mrs. Fowler
that if the twelve-foot wall gives adequate light and ventila-
tion, why doesn't a fifteen-foot wall?

r

A. I will answer that. When I built the wall, the wall
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wasn't twelve feet high. The .only reason it is
page 97 ~ twelve feet high nQW is because Mr~ Burchell

excavated below, and the wall is now cracking
and falling down.
, Q. I amusing the same twelve feet that is on the indus-
trial side. I am not jumping back and forth as you are doing,
from this side to the other side. I am asking do y.ou object.
if they go up an additional three feet- from what you put
theref
A. I am going to object toOanything. There is a difference

in a twelve-foot wall and a fifteen-foot wall, and I must point
out I did not have a twelve-foot wall overlooking !l1Y garden.
Q. I understand, hut neither will you have a fifteen-foot

wall.
A. I will have a twelve.
Q. We will use your designation. Do you say to the Court

that the difference between -what you have now will, sub-
tracting your elevation three feet, will leave you nine 1
A. I will subtract again.
Q. On the other side the fifteen feet will leave twelve feet,

so this now is nine feet and twelve feet?
A. I don't think you can state this as a fact until you have

measured the wall on the other side of the garden. You You
are trying to prove I had a twelve-foot wall instead of a nine-
foot wall.

Q. Can we agree on that premise that. the wall
page 98 r is twelve-feet high?

A. I will not agree because I have not measured
it. I am sorry.

Q. But in any event you built that wall, and it did comply
with the historical effect and plan of the Old Town's his-
torical effect? .
A. I don't know if it applied to the historical effect and

plan of the Old Town. I didn't even hring up the historical
views. I am not concerned with it at all. I think a fifteen-
foot wall is a terrible thing.

Q. I will pace off five feet from this jury box. 1-2-3-4-5.
Now, what you are saying to the Court is that you want to
move that wall five feet, and you won't interfere if it is
fifteen feet, or it can go to twenty feet as long as you have
this five feet ill here?

Mr. Bryan: I want to' object to this for the reason that
Mr. Giammittorio shifts the burden. It wouldn't make any
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difference if Mrs. Fawler wanted to' build an her line. She
cauldn't dO'it until the Baard granted a variance.
Q. Wauld yau say whether it is fair 0'1' unfair makes nO'

difference'
Mr. Bryan: That is right. It is whether 0'1' nat granting

af the variance results in a hardship to' Mr. Burchell; nat
haw it happens to' affect Mrs. Faw~er 0'1' Cal. Neal

Q. Let me answer, may n One, this is crass-
page 99 ~ examinatian. Mr. Burchell and Mrs. F'awler intl'a-

duced the Old Tawn and the very valuable use af
the rear yard.
A. Seven manths aut af the year.
Q. She herself built this wall. She has objected to' this use

here .

•Judge: Let me ask a questian. Are we interested in this
case purely fram a: technical standpaint, whether it is fair
to' Mr. Burchell or fair to' Mrs. Fowler 1
Mr. Giammittaria: I am willing, Yaur Honar, and I wauld

have stipulated the entire case this marning, but Mr. Bryan
has cavered the camplete faatball field, and we have nO'
chaice but to' cantinue with this case.
Judge: I am going to' averrule the abjectian an the

graund that we gat intO"this thing an the wall and garden
crass examinatian. Anything she testifies to', she testifies to'
direct.
Mr. Bryan: I abject an the graund that the issue is nat

whether Mrs. F'awler abjects, 0'1' whether it is fair to' her 0'1'

Mr. Burchell, but whether it is a hardship.
Mr. Giammittoria: And the issue is nat a hardship.
Judge: 'Vait until we get thraugh the testimany. Mr.

Giammittaria has used the ward "hardship", Mrs. Fawler.

Q. 'Will yau ans,\\7ermy questian1 I have marked aff five
feet away fram the jury wall. I am asking the question if
what yau want and what yau are asking the Court to' dO'

is mave the wall five feet ~
page 100 f A. I am asking the Caurt to' reduce the wall

and have a space af five feet as described tame
when this was put intO' effect.
Q. And yau contend this wauld be detrimental to' your

praperty?
A. Yes, sir.
Q. In what respecH
A. That a fifteen-fa at length and a. twelve to' fifteen feet
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on my side is a very-very bad thing to have to put up with.
Q. That is all we want to know. In what respect 1 Why is

it bad 1
A. In the first place, they a.re handling bottles on the other

side .of that wall. As I understand it, he is going to build it
for bottle storage.
Q. They are handling bottles now and in just a wooden

structure before. Do you contend the noise would be more or
less in the building1
A. No.
Q. That is what you wanted
A. No. If I h.onestly felt that, I certainly wouldn't be

going through all of this if I didn't feel it would injure my
property.
Q. How would it injure your property~
A. In the first place, it is a very small building hanging

over a narrow lot for a distance of fifty feet. You can't
imagine what a fifteen-foot wall would do hang-

page 101 ~ iilg over fifty feet- .
Q. It is a long wall?'

A. Yes, sir.
Q. And a long yard ~
A. Yes, sir.

o Q. If your yard had been short would you have to put
that up~
A. Of course. But having an empty lot and having in-

dustrial buildings up against you, I don't think that is
comforting at all.
Q. You are saying' this erection of this building disturbs

you very much, and I am sure it does, but assuming it is
going and the man will use it for storage, why- is it so bad
to put a roof over storage space~
A. Because the wall is three-feet higher. In all the years

he has been using it for storage. He is supposed to construct
an eig-ht-or-nine foot masonry wall. .
Q. Would you prefer an eight or nine foot wall along that

line in a five-foot space, and his space used for storage ~
A. Without a doubt.
Q. There would be less dirt ~ .
A. lam not concerned with his dirt. That is not my prob-'

lem.
Q. But you say that wotlld be preferential to you to have

two walls side by side, five feet apart ~
A. Absolutely.



Board of Zoning Appeals of Alexandria v. Fowler' 45

Trudye Fowler.

Q. And you think that would not be detrimental to your
building?

page 102 ~ A. Of course, he has the right to bring the
issue up. He is' there and he. has the right.

Q. Exactly so.
A. And that is the whole' issue. The whole issue is that

there is a city ordinance upholding the arrangement.
Q. And yau know Mr. Burchell has not applied this build-

ing far acceptance to this zoning. He has accepted the city's
zoning changes as they came, and you have been there about
one-third of the time, have yau not ~
A. In this praperty~ He bought in 1947. I baught in 1940.
Q~ The Alexandria Dairy had n<;>thingta da with changing

'Ofthis zaning~
A. I dan't know. Ask Mr. Burchell.
Q'. If I told you they had nathing ta da with it, and that

the city did this in changing the neighbarhoad, would yau
deny it?
A. I wauld nat deny it. I wauld say that. .
Q. Yau are quite familiar with the aperatian 'Ofthe va.ri-

ance pracedure of this City. Yau have availed yaur awn self
'Of the Baard 'OfZoning Appeals, have yau nat ~
A. That is true.

(Mr. Bryan staad up.)

Q. Sit down, Mr. Bryan. I am not making a comparisan. I
am asking Mrs. Fawler isn't it true the very purpose 'Ofthe

Baard 'OfZaning Appeals is ta grant exceptians
page 103 ~ in just cases un~er the law and setting it up ~

A. I am sure that is true.

By M'f. Bryan:
Q. Mrs. Fawler,when yau baught the praperty in 1940,

the description 'Ofyaur property described the praperty in
'Onelot, is that righU
A. Yes, 'sir.
Q. And yaur deed daes nat divide it into twa lots as set .

farth in the assessment?
A. I think sa.

Mr. Gia.mmittaria:- Just a minute. She doesn't knaw that .
•Judge: I believe yau are correct.
Mr. Gia.mmittario': I defer your knawledg-e 'Of the title

law. Certainly I think that is a correct authority on it.
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Q. The waJl is a wall, not the side of a building, IS that
righU
A. Yes, si~.
Q. And it is six feet high from the side of the garden?
A. That is true.

page 105 r
•

•

•

•

..

•

•

•

•

EH'V ARD S. HOLLAND,
a witness of lawful age, being first duly sworn, testified as
follows:

page .106 r By Mr. Hayes:
Q. YouaTe Mr. Holland, are you not, a mem-

ber of the Zoning Board?
A. 'Yes, 'sir.
Q. And you are one of the members who casted the vote

that resulted in the ruling that this appeal has been taken
from? Is that correct?
A. That is correct.
Q. I want you to tell the Court on what basis you consider

these requests for variance, how or why you feel quaJified
to consider them, and what you considered in this particular
instance?

Mr. Bryan: I don't have any personal objection to Mr.
Holland's testifying along that line, but I don't think it is
proper to here go into his qualifications as a m~mber of the
Board. We all assume that he is qualified, although \ve may
not ag-ree with their decision.
Judge: I think you can qualify them if you want to. 'Nhat

you are going to show here is that he is an expert as a mem-
ber of the Board of Zoning Appeals.
Mr. Hayes: I understand he has worked on these plans .

.I will rephase the question. What did you consider when you
heard the request for variance, and what did you consider
in this instance?
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Mr. Bryan: I think the question should be
107 ~ what he considered in this particular instance.

Mr. Hayes: We have gone through this all
day long;
Judge: Divide the question into two parts.

Q. What do you consider when you hear requests for vari-
ance in a case of this nature, a variance under 35-69(d) ~

Mr. Brya,n: I think it is not a question of what he wants
to consider.
Judge: You and Mr. Hayes differ.
l\~r. Hayes: I think I can go into his knowledge about

zonll1g'.
Judge: If the statute is clear, I don't know why we have

to have this argument all day long about it.
Mr. Bryan: I think it is perfectly clear as to what he can

consider. .
Mr. Hayes: I would like to direct your attention to the

.end of that regarding harmony and spirit.
Judge: I will have to read the whole thing. Is that Section

35-68~
Mr. Hayes: Ye's,that is right.
Judge: What I mean is this thing here, "or other extra-

ordinary or exceptional situations, the strict application of
the terms of the ordinance actually prohibit or unreasonably
restrict the use of the property." That can cover almost
everything, can't it~ .

Mr. Bryan: Provided there was evidence of
page 108 ~ such a situation before the Board.

Judge: If they went out and looked for it-
Mr. Bryan: I have said that they have evidence, but if

Mr. Holland considers he has other evidence other than what
is in the record~
Mr. Hayes: I again direct you to this last part regarding

harmony and spirit. That goes into the problem of policy.
That is what Mr. Bryan was asking all morning Iong-.I don't
see why it should be permitted in one instance and refused
in the other. '
.Judge: "Harmony and spirit". That means everybody

can testify as to what spirit the zoning ordinance is.
Mr. Haves: Your Honor, it all g'oes back to what I said

in my opening statement, that applicants come to the Board
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far mercy, and for amelioration from the strict lettering of
the law. As the situation stands by itselfs, if the thing is
reduced to simple language, we wouldn't need the Board to
decide when to grant and when to deny it. It isn't simple and
not easy, and not samething yau can reduce to two or three
easily acquired rules.
Judge: The question is what Mr. Holland measures these

things on.
Mr. Hayes: What daes he take into consideration ~
Judge: How will that help me~

Mr. Hayes: It will give the Court some inside
page 109 ~ information as to what can be decided by the

Court. You, Yaur Honor, are required in this
case to determine whether or not the Board .acted outside
of its discretion, whether it exceeded its discretion, or acted
improperly, The only way to determine it is to find out what
the discretion is, and talk to sameone who has a good knowl-
edge of what the Board considers. We have been trying to
bring in what we would consider. This is the first .witness,
and the first attempt to put evidence before the Court.
Judge: Mr. Hayes, I will let you examine Mr. Holland on

everything he would consider.
MI'. Hayes: But not as to what he considers in cases of

this sort ~
. Judge: I will let him to testify to everything he con-
sidered in this particular case. It wouldn't help me in judging
this case if Mr. Holland, aut in Rosemont, gave me eighty
things which should be considered.
Mr. Hayes: I think Mr. Holland considered everything-

impartant in this case, so I will defer to his ruling, and ask
Mr. Holland what he considered in this instance.

A. The very first thing I brought to my awn knowledge in
this matter was immediately before our public hearing. I
did ascertain from Mr. Kenney, the Zoning Administrator,
that Mr. Burchell had been in possession of this property

a number of years, namely since 1947.
page 110 ~ Q. ",Vhydid you ask him that question ~

A. It had come to my attention in my private
practice that sometimes people will buy one more piece of
prope.rty in order to remove themselves slightly from a
zoning ruling. That usually shows up in view of the .fact
that trying to get a satisfactory zoning ruling', they buy
a little more piece of land and thereby get around the zoning-
ordinance. That would be my example of not buying in good
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faith. In this case, Mr. Burchell had owned the land a number
of years, and during those years he had done nothing to
coerce or change the trend of the. zoning in that property.
Q. Would it be fair to say you believe he purchased in good

faith ~
A. I made an effort to determine if he acted and bought

in good faith.
Q. Go ahead.
A. The next point of considerable interest to me was the

topographical condition. In this case, the number of feet in-
volved was very small, and that was in keeping with the fact
that we were: dealing with small areas within congested
areas of the City, so just a distance of three feet was the
most topagraphical distance. Finally, we found on the ground,
and I viewed this and the g.round, we a brick wall with the

same general texture 'One finds in brick walls
page 111 r throughout Alexandria in the Old Town section.

This vvallwas several feet higher than Mr. Bur-
chell's land and had some height with relation to the premises
Routh of it. In discussing with one of the members of the
Board a proper solution, I was attracted to the thought that
if the wall was there at present as built by Mr. Fowler, whom
we have heard today and who built another wall against it,
just inside Mr. Burehell's land, it did not exceed the height
of the wall which was there, so far as it pertained to the
top of the wall, affecting either Mr. Burchell's property or
the premises to the south, there seemed to be a peculiar
situation best satisfied by having those walls immediately
together, rather than have them spaced same 71jz feet apart,
and leaving in there between the two walls a piece of land
in their congested section of the City, where not only is the
land for expansion of a growing plant is most difficult to
obtain. Since the property 'Ownerhad no view of this space,
which is 71j2 feet in width, and because of double walls, no
sound could pass through, I took into consideration the direct
benefits to residential property of having the noise 'Ofmen
moving around and moving CCluipmentaround, the unsight-
liness of miscellaneaus stockpiles of kno.w11perishible goods.
I say perishible goods because around a Dairy, health regu-

lations would provide for any matter which would
page 112 r deteriorate and become a health hazard. How-

ever, in the section which deals with that, I find
nothing-which prevents the use of all 'Ofthat part of lot lOA
and lOB which are abutting properties to the south, and the
property to the front, namely the Fowler praperty, lot lOCo
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I found nothing to guide me, as a member of the Board, to
say that they could not pile goods there, if that stockpile
became noxious from a health standpoint. In fact, there was
a Dairy that could immediately gain relief from health laws.
But that is not the issue here. Trash or debris has a hiding
place, and a place for stray animals, pets and roOdentswould
be noxious to the residential property, and it was my firm
opinion there that so far as the residential propeTty was con-
cerned, it would be better off if sheltered from' these things
I have just named, which I consider noxious. In the discussion
at the Baard meeting, I felt this situation was entirely
unique, and I expressed myself on that point, and referred
to the RM zone. The RM zone, so far as I have examined the
zoning .ordinance, is rather unusual and unique. It was set up
as a se.parate zoning here in Alexandria in order that Old
Town section could continue to survive in the case of major
alterations .or replacements of destroyed buildings. As a
matter of fact, it is said by the ordinance that a lot less than

25 feet wide that would not have any side yard,
page 113 r was an effort on the part of the writers to permit

a TOW house aspect of a house to continue on the
narraw lot. I was asked here what I considered the dav I
voted on the .ordinance, and, Your Honor, I do not want to
contradict what was said in the Courtroom today about
separate lots, but I did at that time consider lots lOA, Band
C had occurred on the land records as separate parcels of
land at the time recorded, and regardless of how loOt10C
mig-ht have been conveyed to the Fowler owners, the Zoning-
Administrator might, if he were to apply for a building per-
mit, say, "'This was a lot of record because it is described in
other years. You, therefore, need not have any side yard."

Mr. Bryan: We object to the speculation as to what the
Zoning-Administrator would do in this case, and I don't be-
lieve it is a problem.

A. I discussed these things right in the meeting.

Judge: The Berkhardt case of the Combs case say what?
If they exercise reasonable discretion, then the Court cannot
substitute its judgment for that of the Board. Isn't that what
you say"
Mr. Hayes : Yes.
•Judge: I overrule the objection.
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A. I want to' restate. I remarked 'On these things during
the apen hearing, but there were more questians during the

Executive Sessian, and as far as I can recallect,
page 114 ~ I am describing here my rea sans and arguments.

in answer to' the questians, "TO' what did i use
to' presume my judgment as af the time I vatedf" I further
examined in my mind what wauld happen if this was a build-
ing just five feet away fram Mr. Fawler's side line, and 7:1;2
feet away fram Cal. Neal's line, as to' the ,reasanableness 'Of
this. On 'Oneinterpretatian 'Of the industrial sectian, I-I. It
seemed tame that yau need nat put up any wall, and Mr.
Burchell to' my persanal knawledge, far a lang periad 'Of
years, has been expanding that he n~eded to' use these extra
areas, the 5-£aat earridar and the 7Yz-foat cor,ridor. He cauld
put an evidence as to' the things he wished to' put there in
stara.ge, and he wauld nat be able to' use to' their fullest extent
because he wauld have to' put in daors 'Or get same 'Outside
'Of the building. Therefare, he is being deprived 'Of useful
land withaut any impravement to' the adjaining 'Owner.
Q. Did yau cansider his difficulty to' that effect f
A. In 'Observing the plant that afternaan, it was quite ab-

viaus yau cauldn't put such a building aut 'Ofreach 'Ofwhere
he was using his trailer and dispatch area. He cauld put it
in the same carner, lOA, lOB and 10C. He certainly cauldn't
put it there and leave it there in the middle 'Ofthe premises.
The 'Onlyplace was 'Offto' the side, and nat in the premises

far egress. It was material that he had used in
page 115 ~ this area, and my 'Onlythaught was that it wauld

be to' same interest, the interest to' the resident's
praperty and the entrance to' the business lacated an this lat,
and it was my firm apinian tllat this hausing canditian to'
which the 'Ownerhad a right to' apply the land is to' presume
pratectian to' the praperty, and there fare presume pratectian
to' the public.
Q. Yau have dealt to' same length with the effect 'Of this

canstructian an the Fawlers and the Neals. I wander if vau
cauld testify what effect the erectian 'Of this wall a li"ttle
langeI' and higher wauld have an the Fawler prapertyf
A. I did nat at that ti:m~ see any difference between a

high wall that happened to' have a raaf resting an it, and in
which he has an industrial activity, 'Orany wall of the same
height that happens to' hause a residence, which is 'Occurring
thraug-haut the Citv 'OfAlexandria.
Q. Wauld yau say that is yaur pers'Onal knawledge'
A. Yes.
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Q. Do they have abutting gardens?
A. Yes.
Q. On one side?
A. Some are on one side. In my business I have to go into

those backyards such as this. I see them constantly. Some
are brick, some frame, but to have this brick

page 115a r wall forming this end actually makes usuable
garden space better than if she had to erect the

wall on her line.
Q. No further questions.

page 116 r By Mr. Bryan:
Q. Did I understand you to say there was a

topographical condition' that warranted granting the vari-
ance~ It is flat land, isn't it ~
A. No, it is not flat land. The yards as you go on up the

street, Queen Street has quite a slope to it, and each yard
is higher than the other lot.
Q. How does that affect Lot # 10C~
A. Mrs. Fowler's lot, #10C, is slightly higher than this

premises, so to build a building on Lot #lOB, which is a
usable and projectable height, doesn't project the building up
to gTeat height into Mrs. Fowler's property, then the Neal
land-if that was lower than Mr. Burchell's land, but Mr.
Burchell, rather than make any changes in land, would ex-
pect to keep -certain areas flat. In doing that, it places him
belo'w the other land, so the walls do not become excessivel~T
high. I examined the wall. It does form a screen, a barrier.
Q. You don't contend the wall itself is lower? You just

contend it is lower than the F'owler land?
A. \iVhichaffected my opinion, yes.
Q. \iVhy would it be different, if the land was lower, to

grant this variance or not?
A. I would feel Mr. Burchell's lines, before we start any

buildings at all, would have a situation above the Neal and
Fowler lots, so it would unreasonably exclude light and air,

then I would have said that was a point, in favor of
page 117 r denying it, but contrary to that, the only obstacle

we wished to approve or grant 'was an obstacle
there already,
Q. SOyou feel it 'wouldnot affect seriously or ,otherwise the

adjoining land owner's .use of his property1
A. Yes.
Q. And you also said the 5 foot or 7112 foot corridor might

become the place for noxiolls odors, a place for rats, etc.?
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A. No, I didn't say that. _ My answer was nonpeTishable
goods, which excludes odors or rats or other matter. I said
it could be a place, if there were no walls, that you might
find among cartons, crates of a nonperishable inorganic mat-
ter, that the animals of the neighborhood could congregate,
but I did not say they would cause the odors.
Q. That is true of any setback where the building is built

within five feet of the zoning. "Wouldn 't that leave a corri-
dor, if you adhered to the setback7
A. It wouldn't be comparable to this case. The five-foot

0orridor would possibly have a conidor at one end, the 71j2
feet against a blank wall.
Q. Isn't that true of any zone that abuts another zone as

it makes a turn, if it isn't absolutely straight line, where they
abut, then this is true in every residential section where
they abut. Isn't that true~
A. No, absolutely not, because the other end may not be by

a brick wall. This happens to be enclosed by a
page 118. ~ brick fence.

Q. If it were not enclosed or were not a dead
end on what would be the east end of the 7% foot corridor, do
you visualize what I am saying ~You say that is a dead end~

Mr. Giammittorio: That is not the question. _That is not
what he considered. He considered it was there.
Judge: I overrule the objection.
Mr. Hayes : You wouldn't allow me to ask a question on

what basis.

(The Court recessed from 4:35 0 'clock p. m. until 4 :50
o'clock p. m.)

Judge: You are now asking Mr. Holland what would be 'the
effect if it wasn't a dead end on the east side~
Mr. Bryan: Yes, Your Honor .
.Judge: Mr. Hayes, if there would be two walls 7 feet apart,

with one end blocked off, if that is the situation, I sustain your
objection. We. will have to judge this case .as the situation
changes, and Mr. Bryan is going to prove there was not a
blank wall there.

Q. M1'.Holland, you said the first thing you did -when vou
went into this case was to check the zoning. Is that correcU
A. I said 'to check the ownership, ana the extent of the

ownership.
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Q. Did you make inquiry as to the zoning?
A. Yes, sir. -
Q. Do you know how Lot #10 is zoned, on this map. That

is not 'Ownedby the applicant or Mrs~Fowler. That is owned,
I think, by -aman by th-ename of Andronovich. -
A. I can't say I do know how his land is zoned. The only

inquiry I made is where is this zone line, and I
page 119 ~ didn't inquire' as to any zone line changing.

Q. Didn't the RM ~oneextend across the south-
ern part of Lot # lOA1 Isn't that what you extended at the
last meeting ~
A. Yes, sir.
Q. Did that RM extend to the street through Lot #10~
A. Yes, sir.
Q. SOLot #10 is zoned RM~
A. Yes, sir. \ _
Q. How about the variance and setback on Lot #1O~ He

is. building up to that line, too, isn't he?
A. Yes.
Q. But no application for variance was made on that?
A. I have to see the application before I could state that .

page 123 .~

•

•

•

•

•

•

•

•

•

•
Q. Wherever Lot # lOA abutted Lot #10 or

page 124 } #150 or #100, you assumed you were granting
variances to allow them to build to the propert)r

line on the sides?
A. Yes, sir.

page 126 ~

•

•

•

•

•

•

•

•

•

•
Q. Why do you think that they put the setback like this, of

having the more restrictive setback apply to the less restrict-
ive area, if it isn't just to meet such a situation as this?
A. In answer to your question, Mr. :Bryan, I sat on the com-
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mittee that formulated this ordinance, and particularly this
RM ordinance. As a general rule, the setback was the main
thing that we thought was necessary, speaking in general.
But in the same action that we- formulated that statement,
that there should be setbacks, we formulated the draft of the
ordinance that said, "There shall be a Zoning Board 'Of Ap-
peals. If you are speaking of one type 'Ofproperty, the rule
must be applied absQlutely, but when you get into another rule
of circumstances, you must accept the fact that property
values, topographic conditiDns, and all things cited in the
'Ordinance,may give the Board 'Of Zoning Appeals reason and
cause to vary from the rule. If that is not so, there would be
no Zoning Administrator.
Q: I would like to read to YDUfrom Line 3: "The setback

ratio and yard. provisions of the more restrictive zone shall
apply to the less restrictive zone." The clearcut

page 127 ~ case of that is where there is one straight line di-
viding the two ZDnes, is it not? That doesn't

give you any problem.
A. I can't answer direct. Yes, if we were treating with

two zonings, neither of which was RM zone, the answer would
be yes, but the RM zDning is peculiar in itself.
Q. SOyou feel that the application of this differs with the

two zones? Is that correct?
A. The answer is yes.
Q. And that R.Mbeing a peculiar zone is entitled to different

treatment 'Onthis particular setback?
A. N.ot the RM zone. Conditions on which there exists an

RM zone may get different trea.tment than in less congested
areas of the city. _
Q. S'Ounless RM is abutted by industrial, then the in-

dustrial itse.lf-I will 'rephrase that. From what I gather,
it isn't so much the restriction of the less restrictive zone,
but the provisions of the more restrictive zone tha.t govern
how YDUshould interpret SectiQn 35-41, according to you. Is
that .right?
A. I would like to answer yes. The RM zone, yes, in this

case is a flexible zone, and interpretation becomes necessary
more often than if it were an old routine zone. However,
this type 'Ofexception could have 'Occurredwhere we are deal-
ing with RM on 'Oneside and many other zones, less restrictive,
on-the 'Other side. Do I make myself clear? This zone could
have been zoned another thing, and having use 'Of it, I would
expect to have examined very carefully the RM zone, its uses
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and .provisions, and compare it on the ather side
page 128 ~ of the line, and I have found more times, when

interpretation and decision would come to pass,
then for instance if I had to make a decision on a clearcut
zone, on RM or R-5 zone, * * * from the other lot zone. They
have no peculiarities, they are routine zones and call f'Or
routine treatment.

Q. The Section 35-41 is either strictly adhered. to or more
flexibility i~ given by you in your interpretati'On of it, depend-
ing 'Onwhether the more restrictive zone is RM 'Or, as you
say, is R-5 or some 'Othed
A. I would have to say that.
Q. Now you testify, I believe, that the two walls, side by

side, which would be the case with the Neal property, would
better insulate you from noises, etc. than would the one
wall?
A. I want it understood that is by a very, very slight

degree, but nevertheless it would be some. .
Q. And if y'Oumoved those walls further apart, it would

further insulate the same~

Mr. Hayes: I object to that question. I don't think the
witness is qualified as an audio engineer to say the varying
effects of distance. Maybe an echoing effector wave lengths
might make it louder. .
Mr. Bryan: Mr. Holland testified on direct examination

that tw'Owalls side by side would insulate better than one
walL
Mr. Hayes: I think anyone with common knowledge could

testify to that, but when you get into whether
page 129 ~ they would be better insulated further apart, I

think 11eis not qualified to answer.

A. I don't think I can give a specific answer. If further
apart, the direct contact is less, but then you may get noises
from their being further apart. Just for the record, it is
possible it would decrease.

Q. You said, in a business expanding like the Alexandria
Dairy, that they need this area t'Obuild on that would other-
wise be set back, that would othenvise be set back by a corri-
dor. Is'that right~
A. They need to use all of their land, yes.
Q. Isn't that true of every expanding business ~

Mr. Hayes: Your Honor, I don't think that question lends
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itself to. an answer. Yau have to. qualify with where it is
located and what type af business it is.
Judge: The answer to. that is abvious. Yau wauld have

to. give him the same situatian. I presume that is what yau
are driving at.
Mr. Bryan: Anytime an expanding business reaches a

residential zane, yau wauld have to. give them variances?
.Judge: I think yau will have to. bring it dawn to. a similar

situatian as this. If yau want to. bring every industrial zane
dawn to. qualify ta make it the same as this, I think the
questian is praper. If nat, it is impraper.

Q. In every area where residential abuts industrial in
Alexandria and hereabauts and business an industrial land
is expanding, isn't there nearly always the need to. utilize
every bit af space they can?

A. No., nat as a general statement, that is nat
page 130 r true.

Q. Yau felt that there was a need here greater
than ather expanding businesses, 0.1' just that there was a
need here?
A. In my direct testimany, I stated in this cangested area

it was very difficult ta expand and secure additianal land, and
no.ane af these paints caused me to. vate the way I vated an
the Baard. It was judged an the average in balance af all
af them. In my apinain, in this area canjestian has reached
the paint that, when a man, having awned land far a term
'Of years with the obviaus intentians given here taday, is
pressed to. seek balance af what he baught many years ago.
far a definite and clearly described purpase, that he shauld be
allawed to. use it pravided it was cansistent with the 'Or-
dinance. It .wauld be ane af the three things discussed in
Sectian 35-68(b), that if he, having his business in a eall-
gested area, where use in the neighbarhaad af the residential
praperty is such and such, that the cambined effect af thase
('anrlitians af a few included the fact that they were to. waste
land in this area frani praductive use where it daes nat di-
rectly, and in my apinian. daes nat directly injure any ather
party, it wauld be a praductive space fram a taxable stand-
paint and the welfare af this city.
Q. Yau feel this, regardless af the fact that the statute says

it shauld 1)(' set back fram the existing zane?

Mr. Hayes: I abject to. that. .Wehave gane thraugh all the
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restrictions, and the question is ill-phrased and based upon a
false premise.

Judge: I think he has answered the question.
page 131 ~ You are just trying to get him to say it again.

Mr. Bryan: All right. I will withdraw the
question. That is all I have.

By the Judge:
Q. Mr. Holland, I am looking at this pic,ture marked E,x-

hibit A. I am looking at the front-,-this would be the south-
east corner. This is the east corner of that wall?
A. Yes, sir.
Q. Coming north, is there a brick wall there, coming east,

is there a brick wall hetween Lots # 10 and # lOA?
A. Lot #10'-for a slight distance this white structure ex-

tends back here. Then there was a wall 'right about to here.
There was a piece of a wall, still standing, then this piece of
wall there had been connected by a wall straight across,
but most of it was torn down the day I was there. This
projects out this way. The house on Lot #10 projects to-
ward the north so as to pass along the east side of Lot # lOA
a short distance from its south corner.
Q. Any further questions, Mr: Hayes?

Mr. Hayes: No, Your Honor.
Judge: May Mr. Holland be excused7

• • • • •
page 132 ~

• • • • •
FRANCIS FANNON,

returned to the stand and further testified as follows:

By Mr. Bryan:
Q. Mr. Fannon, when this matter was considered on re-

quest for variance, was it your understanding you were voting
on a request for variance for three sides of this property,
or two sides 7 .
A. For two sides.

page 133 ~

•

•

•

..
•

•

..
•

..

..
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Frwnk Kenf1lJj'--Burt Lopatin-Jack L. Wheatley.

FRANK KENNY.
returned to the stand and further testified as follows:

By Mr. Hayes: .

•
page 136 ~

•

•

•

•

•

•

..
•

•
A. I don't know what Mr. Ji-'annontestified to, but as far

as I am concerned, they were voting on the three sides in
granting the variances.

. page 137 ~

•

•

•

•

•

•

•

•

•

•
/ BURT LOPATIN,

returned to the stand and further testified as follows:

page 141 ~

•

•

•

•

•

•

•

•

•

•
A. They will have to say for themselves, but I know I was

voting on three. sides, and I asked every person there if they
had a question. My point is, definitely I was voting on all
sides. '

page 142 .~

•

•

•

•

•

•

•

•

•

•
JACK L. WHEATLEY,

a witness of lawful age, being first duly a1,(,ly sworn, testified
as follows:
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page 144 ~

•

•

•

•

•

•

•

•

•

•
A. Mr. Bryan, let me stipulate my answer to that question.

I am reflecting on individual feelings and not on feelings of
the Board. I honestly thought it pertained to only two
sides,othe ,vest and south sides.

page 145 ~

•

e

•

e.

•

e

•

•

•

•
JAMES S. DOUGLAS, JR.,

a witness of lawful age, being first duly sworn, testified as
follows:

By Mr. Bryan:

• • • •
A. Today is the first time I knew anything was involved

other than the south and ,vest lines. In other words, when
the Zoning Administrator gets a notice out, he briefly de-
scribes tJ)e type of variance requested. Very seldom do we
make any eff.ort to door to go beyond that. I thought it
was two sides.

e • .. • •
A Copy-Teste:

H. G. TURNER, Clerk.
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